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On Saturday, the 29th of October, 1774, will be publiſhed, 
NUMBER I. 
O F 
A NEW EDITION, being the THIRTEEN TH, 
OF 


Sir EDWARD COKE*'s 
FIRST INSTITUTE, 


OR HIS 


COMMENTARY vueon LITTLETON ; 


TOGETHER WITH HIS 


LAW-TRACTS, and the TREATISE of the OLD TENURES. 


| The Whole REVIsED and CoRRECTED 
By) FRANCIS HAR GRAVE, 
Or LINCOLN'S-INN, Esq. 


wiTH THE ADDITION or 


VARIOUS READINGS of LITTLETON, 


From the MoRE EARLY EpiTioNns; 


A PREFACE, and ſome NOTES and REFERENCES, 
By the EpiToR; 


AND ALSO OF 


An ANALYSIS of rr ELTON. 
Written by an Unknown Hand, in 1658-9, but never before publiſhed. . 
; 


Printed for G. KearsSLY, at No. 46, oppoſite Fetter-Lane, in Fleet-Street ; and G. Roninsovw, in 
Pater-noſter-Row, It may alſo be had of the principal Bookſellers in Great-Britain and Ireland. 


CONDITION Ss. 


I. This Work will be neatly printed, in One Volume Folio, with a new Letter, and on 
a fine Writing- Paper. | 

II. The whole Work, it is ſuppoſed, will be compriſed in Forty-Eight Numbers; but if 
it ſhould exceed Forty-Eight Numbers, the Overplus ſhall be given gratis. Each Num- 
ber will be ſold at the Price of One Shilling. 

III. The firſt Number will be publiſhed on Saturday, the 29th of next October; and One 
Number will be publiſhed every ſucceeding Saturday, till the whole Work ſhall be 
completed. 


IV. In the Courſe of the Publication will be given the Heads of LiTTLETON, and Coke, 
elegantly engraved. 


V. No Money will be received previouſly to the Publication of the firſt Number, 


*.* It is requeſted, that thoſe who intend to be Purchaſers will favour Mr. KE ARSL x, or 7 
Mr. Roßgixdsod, with their Names and Addreſs. The Names of Subſcribers are alſo 
received by Mr. FLETCHER, of Oxford ; Meſl, FLETCHER and HopGs0Nn, at Cam- 
bridge ; and Mr, CADELL, in Briſtol, 
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Tus EDITOR's ADDRESS rr PUBLIC, 


Ef HE very high and advanced price at which the twelfth} edition of Sir Edward Coke's 
Fir Inflitute, or Commentary upon Littleton, has been fold for a long time paſt, is a 

proof, that a new edition is now wanted in order to ſupply the public demand. I his of it- 

ſelf may be thought a ſufficient reaſon for offering a #ew edition; but another, and more 

cogent motive concurs in inducing to ſuch a propoſal ; for, notwithſtanding the advantages 

given to the tenth, eleventh, and twelfth editions, there ſtill remains an ample field for further 

improvements. It is not intended, by this obſervation, in the leaſt to derogate from the 

merit of thoſe three editions; of which the eleventh is particularly thought by ſome to de- 

ſerve commendation, as well on account of the care and induſtry exerted in correCting the 

errors of former impreſſions, as on account of the knowledge and judgment ſhewn in the 

additional notes and references. But a work like Sir Edward Coke's Commentary, ſo 

crouded with references to other books and authorities, will ever leave room for corrections; 

and being written on a ſubject ſo dependant, as the law neceſſarily is, on the opinions of 

the time preſent, and ſo frequently undergoing changes by acts of the legiſlature, will con- 

tinually call for additions. Theſe conſiderations may ſufhce to evince the propriety of 

attempting a new edition ; but ſomething further is requiſite to recommend that now offered 

to the. public; and therefore the editor will explain the plan, on which he propoſes to 

conduct it. | 2 F. Sura e ils 
Littleton's Tenures and Sir Edward Coke's Commentary will be printed from the ſecond edi- 

tion, that being generally eſteemed the moſt correct one of the Commentary ; but it will be 

compared with the eleventh edition, and occaſionally with the fit and other editions, all of 

which have been procured for that purpoſe. Alſo the text of Littleton will be eollated with 

the Rohan edition, which was that preferred by Sir Edward Coke, and a till earlier one, by 

Lettou and Mechlinia, which was printed in the life-time of Littleton, or within a year after 

his death, and has never yet been made uſe of in any edition of the Commentary. For the uſe of 

theſe two moſt curious and ſcarce editions of Littleton, the editor is indebted to the kindneſs 

of one, whoſe name he ſhould think it an honour to be at liberty to mention. The editor is 

alſo provided with the curious editions of Littleton by Pynſon and Redman, which are 

the next in date to the Rohan edition, He is poſſeſſed too of an edition in 1534 by Raſtell, 

and of oft of the other editions of Littleton, which are very numerous; but theſe latter, 

not being of ſo great authority, will ſeldom be conſulted. It is proper to add, that the editor 

propoſes to give the various readings of four or five of the earlieſt editions of Littleton, | 

which has never been. attempted. before. However, he cannot yet determine, whether it | 

will be poſſible to include ſo much additional matter in the margin; or whether he ſhal| not 

be forced to print the various readings ſeparately at the end of the work. — As to references, 

thoſe in the fir/?, ſecond, and other editions of Sir Edward Coke's Commentary before the | 

tenth, having been made by Sir Edward Coke himſelf, will be wholly retained, with ſuch cor- | 

rections only of apparent miſtakes as ſhall occur to the editor. Moſt of the additional refer- | 

ences in the tenth, eleventh, and twelfth editions will alſo be retained; it being intended only 

to omit ſuch as the editor ſhall diſcover to be plainly foreign to the purpoſe. The editor is 

aware, that even ſome of Sir Edward Coke's own references have been complained of as 

not pertinent; which, when the prodigious number of them, and the great variety of public 

and private affairs which commanded his attention through life, are conſidered, may be ac- 

counted for, without any great reflection on his care and accuracy. But the editor would 

deem it a preſumption in him to omut any part of the original work; though, in reſpect to 

the references, ſuch a liberty is, in ſome inſtances, taken, in the tenth, eleventh, and twelfth 

editions ; and beſides, he would by no means be underſtood to engage for an examina- 

tion of every reference with the book cited, which is a taſk far greater than his other 

avocations will allow him to engage in. Further, it is propoſed by the editor, to give ſome 

additional references, particularly to the Reports publiſhed ſince the twelfth edition; and 

ſome few notes, but he avoids promiſing a great number of either, leſt he ſhould under- 

take more than he may hereafter be able to accompliſh. However, in order to make ſome 

amends for the ſmallneſs of the number of new references, great care ſhall be taken in the 

choice of them ; and they ſhall be ſo given, as clearly to ſhew whether they tend to con- 

firm, to queſtion, to contradict, or to illuſtrate the doctrine advanced in the text; a diſtinc- 

tion very requiſite for the convenience and information of the reader, though in new edition 


of law-books too frequently neglected. In the eleventh and twelfth editions, the new refer- 
FH 
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True EDITOR ADDRESS To Tue PUBLIC. 


ences are not diſtinguiſhed from Sir Edward Coke's; but in this preſent edition it is thought 

Proper to acquaint the reader, which belong to him, and which to his reſpective editors; 

and for that purpoſe, the additional references taken trom the tenth, eleventh, and twelfth edi- 

ions will be incloſed between parentheſes ; and thoſe, with the notes by theeditor of this edi- 
| tion, will be printed in Italics. Such a diſcrimination is a juſtice due to thoſe from whom the 

references proceed, particularly to Sir Edward Coke; and, at the fame time, muſt be 4 ſatis- 
faction to the reader.—The eleventh and twelfth editions contain ſome notes and additions, 
ſhewing the alterations in the laws ſince the time of Sir Edward Coke, which are printed 
ſeparately at the end of the work. This has been found inconvenient ; and therefore, in the 
preſent edition, they will be placed in the margin of the book where they reſpeCtively apply; 
except ſuch of them as the editor ſhall find improper to be retained, or ſuch as ſhall conſiſt 
of extracts from acts of parliament, which, being too long for marginal inſertion, will be 
omitted; and it is hoped, that the omiſſion ot thoſe extracts will not be diſapproved of, 
as a ſhort reference to the ſtatutes themſelves, with an intimation that they have altered the 
law, will be ſubſtituted, which will equally anſwer the purpoſe of apprizing the reader. In 
all the former editions, the French text of Littleton's 'Tenures, and the whole of Sir Edward 
Coke's Commentary, were printed in the hac letter; but in this edition only Roman and 
Italic letters will be uſed, which, it is preſumed, will be both an agreeable and uſeful altera- 
tion in the printing; the black letter being generally deemed leſs pleaſing, and more fatiguing 
to the ſight, than either of the others. In reſpect to the Index to the Firſt Inſtitute, it will 
be the ſame as in the eleventh and zwelfth editions. | 

To the ninth and ſubſequent editions were added Sir Edward Coke's Readings on the 
Statute of Fines, and on Bail and Mainprize; to the tenth, eleventh, and twelfth was added his 
Cepyholder ; and to the two latter the Treatiſe of the Old Tenures was allo added. All theſe 
tracts will be given in the preſent edition; but with this difference, that the Reading 
on the Statute of Fines, will be in Engliſh, and the Treatiſe of Old Tenures, inſtead 
of being in French only, will be accompanied with the Old Engliſb tranſlation, as 
printed at the end of the firf? edition of the Terms of the Law, The original French of the 
Old Tenures is continued on account of the great antiquity of the book ; but in the printing, 
the black letter will not be uſed. 

Beſides Sir Edward Coke's Tracis and the Old Tenures, the preſent edition will have an 
| Analyſis of Littleton, from a manuſcript, dated 1658-9, which has never yet been printed. 
This Analhſis is a methodical ſummary of Littleton, containing, not only a general view of 
the whole work, but alſo a particular one of each chapter. It accidentally fell into the hands 
of the editor. He isnot informed who was the author; but it appears to him to be judiciouſly 
| and ingenioufly executed, and worthy of publication; and he hopes that it will not be 
| deemed an improper additien. . 

To the whole will be prefixed a new Preface, by the editor of the preſent edition. In 
this Preface, he propoſes, in the fir/ place, to conſider the merit of Littleton's Tenures and 
Sir Edward Coke's Commentary, and to point out the excellencies of each ; in the next place, 
to give a particular account of the ſeveral editions of both ; and 4%, to explain how this will 
differ from the former editions, : 

Such is the edition of Sir Edward Coke's Firſt Inſtitute, now ſubmitted as a candidate 
for the public favour and encouragement; nor ſhall any exertion within the power of the 
editor be wanting to deſerve them. He ſoreſees that great pains and labour will be neceſſary 
to the effecting a due performance of his engagements, and that little fame can be expected 
from the moſt ſucceſsful execution of an undertaking ſo humble as ſcarce to exceed that of 
a niere editor. But ſtill he looks forward with pleaſure. His veneration for the names of 
Littleton and Coke ; his admiration of their writings ; his perſuaſion that an attentive con- 
templation of them, by the improvement it muſt produce, will be its own reward ; and his 
zeal to be inſtrumental in exhibiting them to the publiceye, pure, genuine, and undiſguiſed, 
and with as many advantages as a faithful and induſtrious editor can beſtow: theſe were the 
conſiderations which chiefly prompted him to commence the undertaking ; and theſe, he 
truſts, will continue to animate him till it is completed. If by perſeverance and an unre- 
mitting ardor, the editor ſhould ſucceed in his endeavours, he will then have the pleaſing 
ſatisfaction of reſlecting, that his labours have been uſeful, inſtructive, and agreeable to 
himſelf, and, at the ſame time, not wholly unprofitable or unacceptable to the community. 

Aug. 20, 1774+ | FRA, HARGRAVE, 
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Lib. I. 


Of Fee-taile. 


n 


Sect. 26. 27. 


Seck. 26. 27. 28. 


26. 27. Theſe two Sections need no explanation at all. 


7 TEM (1) / tenements ſoient do- 
nes a un home & a ſa feme, & @ 
les heires del corps del home en- 
gendres, en ceo caſe le baron ad 
eftate en le taile generall, et la 


feme forſque eftate pur terme de 


Die. 


7 TEM (2) /i terres ſoient dones 
a le baron & ſa feme, & a 
les heires le baron, queux il en- 
gendra de corps ſa feme, en ceo 
caſe le baron ad eſtate en le taile 


ſpeciall, & la feme forſque pur 


terme de vie. 


MT, le done foit 
fait al baron & 
a ſa feme, & a les 
heires la feme de ja 
corps per le baron en- 
gendres,donque la feme 
ad eſtate en eſpecial 
tail-, & le baron forſq. 
pur terme de vie (3). 
Mes ſi terres ſont do- 
nes a le baron & ala 
feme, & a les heres 
que la baron engendra 
de corps la feme, en 
ceo caſe ambideux ont 
eſtate en la taile (4), 


pur ceo que ceſt parol 


(heires) neſt limit a 
lun pluis que a lau- 


ter (5) (6) (7)- 


LSO if tenements bee giuen 
to a man and to his wife, and 
to the heyres of the bodie of the 
man; In this caſe the huſband 
hath an eſtate in generall taile, 
and the wife but an eſtate for 
terme of life. 


LSO if Lands bee giuen to 
the huſband and wife, and to 

the heires of the huſband which 
hee ſhall beget on the body of his 
wife; In this caſe the huſband hath 
an eſtate in eſpeciall taile and the 


wife but an eſtate for life, 


Sect. 28. 


AND if the gift be 
made to the huſ- 
band and to his wife, 
and to the heires of the 
body of the wife by the 
huſband begotten,there 
the wife hath an eſtate 
in ſpeciall taile, and the 
huſband but for terme 
of life: but if lands bee 
giuen to the huſband & 
the wife, & tothe heires 
which the huſband ſhall 
beget on the body of the 
wife, in this caſe both 
of them haue an eſtate 
taile, becauſe this word 
(heires) is not limited to 
the one more than to 
the other. 


Fires. This word (heires) 

is nomen eperatiuum, to 
which of the Donees it is limit- 
ed, itcreateth the eſtate taile ; 
but if it incline no more to he 
one than to the other, then both 
doe take, as here Litz/eron put- 
teth the caſe. And therewith 
accordeth the caſe of [e] 3 E. 
3. where it appeareth, Qu 
Roabertus de S. edit Irhanni de 


i ll - G4 — =" bo. td. Bb. e LS 


26 


9 Hen. 6. 5c. 2. Regiſt. 2393 
7 E. 2. tit. T. ile 23 

E. 2 32. 4E. 3. 41. 

E. 3 29. b. & 34. 3. 
IE, 3. 43. 12 fl. 4. 2. 


[21 3 E. 3. 32. 21 E. 3. 43. 
19 H. 6. 75. per Hody. 


Rigarijzs I Mutilie væori eius, 


& heredibus guos idem [.hannes 
de cor pere ipfius Matildæ pre- 
crearet, c. and this adiudged 
to bee an eſtate in eſpeciall 
taile in them both, becauſe 
the eſtate is equally tailed to 
the heires of the baron as to 
the heires of the wife. If 
lands be giuen to the huſband 
and the wife, and to the heires 
of the body of the ſuruiuour, 
the gift is 200d, and the ſur- 
uiuour ſhall haue an eſtate in 
taile generall, but the eſtate 
taile veſteth not till there be a 
ſuruiuour. And hereby it ap- 
peareth [r] that a giſt made to 


a man and to the heires of his body, is as good as to his heires of his body. 
VARIOUS READINGS of LITTLE TON, and NOTES. 


(1) Nota. P. Red, 


(2) Nota. P. Red. 


(3) In pleading ſeizin of ſuch an eſtate in huſband and wiſe, it ſhall be alledged, that they were ſeized 
together and to the heirs of the body of the wife in her right; and not that they were ſeized of the 


freehold or fee-tail. 


Per Fitzherbert, 27 H. 8 21. b. 


(4) IA E. 3. 31. 6. it is argued that the eflate tail is wholly in the huſband, and that the wife had ſor 


life only 


; but it was adjudged contra. However, this 


in the next of the various readings, and is one proof of their utility. 
(s) Et ils ount en yo caſe tiel aflate, ficome terrex furent donez a eux & a lex heires de leur deux corps 


engendrez, L. and M. 


may explain why Littleton added what 1s expreſſed 


(6) But where the limitation is to the wife only, and to the heirs of the bodies of the huſband and wife, 


Dy. 99. 1. Ro. Rep. 238. 317+ 438. & Sty. 33 
(7) 13 H. 4. . 2. &c. Red. in Marg, NE 


the wiſe takes for life, and there is a contingent remainder to the heirs of their bodies, Adjudged in 
Frogmorton on the demiſe of Robinſon againſt Wharrey, Mich. 11 Geo. 3. C. B. & ſee accord, 


Regiſt, 239. 


(r] 20 E. 3. Briefe 377. 


| SPECIMEN 


OF THE 


| MANNER or PRINTING 
6 THE 
PROPOSED NEW EDITION 
O F 


. COKE on LITTLETON. 


. | , The Various Readings of Littleton 
taken from Letiou and Machlinea will be 
diſtinguiſhed by L. and M. thoſe from 
the Rohan edition by Rob. thoſe from 
Pynſon's edition by P. and thoſe from 

5 Num an's edition by Red. and if a Reading 

* ſhould be taken from any other edition, 

3 it will be particularly mentioned. In 

Redman's edition there are frequent re- 

We: ferences to caſes in the Year-Books, 

which wil! be given as part of the Va- 
| rious Readings from Redman. — No 

4 notice will de taken of any Various 

J Reading, when it is apparent'y quite 
: immaterial, This may ſeem not quite 
confiſtent with giving the word Nota, in 

I. the Specimen, as a various Reading ; but 

C the reaſon for it is, that Littleton is 
thought by Sir Edward Coke to uſe the 
> word neta in a ſenſe peculiarly ſignificant, 

SS See Co. Litt 22. as 

IS | The Nere: and References from the tenth, ele- 

| v.nth, and twelfth editions will be in- 

SJ cloſed between parenthe/cs; and thoſe by 


the editor cf the new edition, with the 


Various Readings, will be in Lalics. 
The whole of the New Edition will be 


printed on the ſame kind of paper as this 
Specimen, 
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INSTITUTES 


LAWS of ENGLAND; 


COMMENTARY upon LITTLETON, 


4K — 


Not the NAME of the Aurnox only, but of the LAW itſelf. Seu, 2 7. 


22 ee, A a7 FA 4 

id j iſeræ ludibri charte ? a VT 

uid te vana juvant miſeræ ludibrif c e Att, pred Ag CO SHA 

oc lege, quod poſſis dicere jure meum eſt, ure Le OH 4 22 2. e, 

Major hæreditas venit unicuique noſtrum à jure et legibus, quàm a parentibus. 


Lier... I . 
CICERO: are e.. 
— , „ 
Hæc ego grandævus poſui tibi candide lector. 2 ee. 9 : 22 
Authore ED WAR DO COKE, Murrx. 4 


e,. 
THE THIRTEENTH. EDITION. 


A L S O, 
Three LEARNED TRACTS of the fame AUTHOR : 


The Firſt, his Reading upon the 25th of EDWARD I. Intitled, Dx FIxI BUS LEVATISH; 
The Second, of Bair and Mainek1zz ; and the Third, his ComeLeTs CorynoLDts. 


TOGETHER —W4PH THE 
TREATISE of the OLD. TENURES. 
THE WHOLE REVISED AND 
By FRANCIS HARGRAVE, 


Pr -* 4a --- _ 


D CORRECTED 
of Lincorw's-Inn, Eſq. 


WITH THE ADDITION OF 


VARIOUS READINGS of LITTLET ON, 
FROM THE MORE EARLY EDITIONS; 


And a PREFACE, NOTES, and REFERENCES, 
By the E DI T O R. 
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HE very high and advanced price, at which the twelfth edition of Sir Edward Coke's Firſt Inflitute, 
or Commentary upon Littleton, has been ſold for a long time paſt, is a proof, that a new edition is now 
wanted in order to ſupply the public demand, This of itſelf may be thought a ſuſficient reaſon for offering 
a new edition ; but another, and more cogent motive concurs in inducing to ſuch a propoſal ; for, notwith- 
ſtanding the advantages, which may have been given to the tenth eleventh, and twelfth editions, there ſtill remains 
an ample field for further improvements. It is not intended, by this obſervation, in the leaſt to derogate from 
the merit of thoſe three editions; of which the tenth and eleventh are particularly thought by ſome to deſerve 
commendation, as well on account of the care and induſtry exerted in correcting the errors of former im- 
preſſions, as on account of the knowledge and judgment ſhewn in the additional notes and references. But a 
work like Sir Edward Coke's Commentary, ſo crouded with references to other books and authorities, will ever 
leave room for corrections z and being written on a ſubject ſo dependant, as the law neceſſarily is, on the 
opinions of the time preſent, and ſo frequently undergoing changes by acts of the legiſlature, will continually 
call for additions. 'Theſe conſiderations may ſufhce to evince the propriety of attempting a new edition; 
but ſomething further is requiſite to recommend that now offered to the public; and therefore the editor 
will explain the plan, on which he propoſes to conduct it. | 
Littleton's Tenures and Sir Edward Coke's Commentary will be printed from the ſecond edition, that being 
generally eſteemed the moſt correct one of the Commentary; but it will be occaſionally compared 
with the fr and other editions, all of which have been procured for that purpoſe. Alſo the text of 
Littleton will be collated with the Rohan edition, which was that preferred by Sir Edward Coke, and 
a ſtill earlier one by Lettou and Michlinia, which was printed in the life-time of Littleton, or. within 
a year aſter his death, and has never yet been made uſe of in any edition of the Commentary. For 
the uſe of theſe two molt curious and ſcarce editions of Littleton, the editor is indebted to the kindneſs 
of one, whoſe name he ſhould think it an honour to be at liberty to mention. The editor is alſo provided 
with the curious editions of Littleton by Pynſon and Redman, which are the next in date to the Rohan 
edition. He is poſſeſſed too of an edition in 1534 by Raſtell, and of n of the other editions of Littleton, 
which are very numerous ; but theſe latter, not being of ſo great authority, will ſeldom be conſulted. It 
is proper to add, that the editor propoſes to give the various readings of feur or five of the earlieſt 
editions of Littleton, which has never been, attempted. before. But no various readings will be given, 
except where they appear to the editor ſub/antially to affect the ſenſe of the author * ; and therefore the rea- 
der will not find any in the fir/t ſection; the difference of the ſeveral editions, ſo far as regards that ſec- 
tion, being apparently quite immaterial. As to references, thoſe in the fir/, ſecond, and other editions of 
Sir Edward Coxe's Commentary before the tenth, having been made by Sir Edward Coke himſelf, will 
be wholly retained, with ſuch corrections only of ——— miſtakes as ſhall occur to the editor. Many of the 
additional references in the tenth, eleventh, and twelfth editions will alſo be retained; it being intended only 
to omit ſuch as the editor ſhall diſcover to be plainly foreign to the purpoſe. The editor is aware, that even 
ſome of Sir Edward Coke's own references have been complained of as not pertinent; which, when the 
prodigious number of them, and the great variety of public and private affairs which commanded his attention 
through life, are conſidered, may be accounted for, without any great reflection on his care and accuracy. 
But the editor would deem it a preſumption in him to omit any part of the original work; though, in reſ- 
pect to the references, ſuch a liberty is in very numerous inſtances taken in the twel/th edition + ; and be- 
ſides, he would by no means be underſtood to engage for an examination of every reference with the book 
cited, which is a taſk far greater than his other avocations will allow him to engage inf. Further, it is 
propoſed by the editor, to give ſome additional references, particularly to the Reports publiſhed ſince the 
twelfth edition; and ſome notes; but he avoids promiſing a great number of either, leſt he ſhould under- 
take more than he may hereaſter be able to accompliſh. However, in order to make amends for the ſmall- 
neſs of the number of new notes and references ||, great care ſhall be taken in the choice of them; and they 


This may ſeem not quite conſiſtent with ſometimes giving the word Nota as a various reading; but the reaſon of 
it is, that Littleton is thought by Sir Edward Coke to uſe the word Nota in a ſenſe peculiarly ſignificant, See Co. Litt. 
22. a,—The various readings of Littleton, taken from the edition by Lettou and Mgchlinia, will be diſtinguiſhed by 
L. and M. thoſe from the Rohan edition by Rok. thoſe from Pynſon's edition by P. and thoſe from Redman's edition by 
Red. and if a reading ſhould be taken from any other edition, it will be particularly mentioned. In Redman's edition 
there are references to caſes in ſome of the more ancient Year Books, which it was once intended to have given as part 
of the various readings from Redman; but on re-conſideration, they do not appear of ſufficient conſequence to be 
taken notice of, . 5 

+ The editor has not yet found ſuch a liberty taken in any edition, except the well; but in that the omiſſion of 
Jord Coke's references is very frequent indeed, and he doubts whether many pages can be found without inſtances of 
it. In ſeveral pages he finds twenty or thirty references omitted, and in ſome forty or fifty. The truth of this will ap- 
pear by examining fol. 4. b. and 5. a. of the twelfth edition with the ſame folios in any preceding one. The editor 
would not be ſo zarly in making this obſervation, if it was not with a view to thew, how unaccountable it 4s, that 
1 this ſuppreſſion of a great part of the authorities, on which lord Coke founds his opinions, the twelfth 
edition ſhould fell for fix pounds, whilſt the price of ſome of the more early editions, though they contain the whole 
of the original work, and therefore are infinitely more valuable, is ſcarce as many ſhillings. . 

t It is neceſſary to mention this, leſt the continuation of thoſe miſtaken references by lord Coke, which are to be found 
in all the former editions, ſhould be imputed to the inattention of the editor of the preſent edition, and as a negli- 

ence not conſiſtent with his engagements to the public. The editor may add, that many of the miſtakes are of ſuch a 

ind, that to correct them, and to refer to the books or authorities intended, would exceed his utmoſt diligence and 

wer, 

At firſt the editor doubted, whether it would be in his power to give the time neceſſary for writing many notes 
and references ; but this firſt number of the work, he hopes, will convince his readers, how anxious he is to furniſh 
a great number; and he will exert himſelf to the utmoſt in order to continue the work on the ſame enlarged plan. 


Having engaged in the undertaking, he is reſolved at all events to make great ſacrifices, rather than ſuffer it to lan- 
guiſh in his hands, * ö 
Mall 
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ſhall be ſo expreſſed, as clearlyto ſhew whether they tend to confirm, to queſtion, to contradict, or to illuſtrate 
the doctrine advanced in the text; a diſtinction very requiſite for the convenience and information of the 
reader, though in new editions of law- books too ſrequently neglected. In the eleventh and twelfth editions, 
the n-w references are not diſtinguiſhed from Sir Edward Coke's ; but in this preſent edition it is thought 
proper to acquaint the reader, which belong to him, and which to his reſpective editors; and for that pur- 


poſe, the additional references taken from the tenth, eleventh, and twelfth editions will be incloſed between pa- 


rentheſes ; and thoſe, with the notes by the editor of this edition, with the various readings of Littleton, will 
be referred to by figures, and placed at the bottom of the page. Such a diſcrimination is a juſtice due to 
thoſe from whom the references proceed, particularly to Sir Edward Coke; and, at the ſame time, muſt be 
a ſatisfaction to the reader — The eleventh and twelfth*editions contain ſome notes and additions, ſhewing 
the alterations in the laws ſince the tine of Sir Edward Coke, which were printed ſeparately at the end of 
the work, This has been found inconvenient ; and thereſore, in the preſent edition, they will be placed 
in the margin of the book where they reſpectively apply; except fuch of them as the editor ſhall find impro- 
per to be retained, or ſuch as ſhall conſiſt of extracts from acts of parliament, which, being too long for 
marginal inſertion, will be omitted; and it is hoped, that the omiſſion of thoſe extracts will not be diſ- 
approved of, as a ſhort reference to the ſtatutes themſelves, with an intimation that' they have altered the 
law, will be ſubſtituted, which will equally anſwer the purpoſe of apprizing the reader *.—In all the former 
editions, the French text of Littleton's Jenures, and the whole of Sir Edward Coke's Commentary, were 
printed in the b/ack letter; but in this edition only Roman and Nalic letters will be uſed, which, it is pre- 
ſumed, will be both an agreeable and uſeful] alteration in the printing; the act letter being generally deemed 
leſs pleaſing, and more fatiguing to the ſight, than either of the others. In reſpect to the Index to the Firſt 
Inſtitute, it is at preſent intended, that it ſhall be the ſame as in the eleventh and zwelfth editions; the edi- 
tor thinking that having already undertaken ſo much, it would be imprudent to pledge himfelf ſtill further, 
by entering into any engagement for making additions to the Index. 

To the ninth and ſubſequent editions were added Sir Edward Coke's Readings on the Statute of Fines, 
and on Bail and Mainprize; to the tenth, eleventh, and twelfth was added his Copyholder ; and to the two 
latter the Treatiſe of the Old Tenures was alſo added. All theſe tracts will be given in the preſent edition; 
but with this difference, that the Reading on the Statute of Fines, will be in Engliſh, and the Treatiſe 
of Old Tenures, inſtead of being in French only, will be accompanied with the Old Engliſh tranſla- 
tion, as printed at the end of the i edition of the Terms of the Law. The original French of the Old Te- 
nures is continued on account of the great antiquity of the book; but in the printing, the black letter will 
not be uſed. 

Befides Sir Edward Coke's Tra#s and the Old Tenures, the preſent edition will have an Analyſis of Little- 
ten, from a manuſcript, dated 1658-9, which has never yet been printed. This Analy/is is a methodical 
ſummary of Littleton, containing, not only a general view of the whole work, but alſo a particular one of 
each chapter, It accidentally fell into the hands of the editor. He is not informed who was the author; 
but it appears to him to be judiciouſly and ingeniouſly executed, and worthy of publication; and he 
hopes that it will not be deemed an improper addition, more eſpecially as it will neither occaſion the ſup- 
preſſion of any other matter, or increaſe the price of the work to the purchaſers. 

To the whole will be prefixed a new Preface, by the editor of the preſent edition, In this Preface, he 
propoſes, in the fir? place, to conſider the merit of Littleton's Tenures and Sir Edward Coke's Commentary, 
and to point out the excellencies of each; in the next place, to give a particular account of the ſeveral edi- 
tions of both; and Jay, to explain how this will differ from the former editions. 

Such is the edition of Sir Edward Coke's Firſt Inſtitute, now ſubmitted as a candidate for the public fa- 
vour and encouragement ; nor ſhall any exertion within the power of the editor be wanting to deſerve 
them. He foreſees that great pains and labour will be neceſſary to the effecting a due performance of his 
engagements, and that little fame can be expected from the moſt ſucceſsful execution of an undertaking fo 
humble as ſcarce to exceed that of a mere editor. But ſtill he looks forward with pleaſure. His veneration 
for the names of Littleton and Coke; his admiration of their writings ; his perſuaſion that an attentive con- 
templation of them, by the improvement it mult produce, will be its own reward ; and his zeal to be in- 
ſtrumental in exhibiting them to the public eye, pure, genuine, and undifguiſed, and with as many ad- 
vantages as a faithful and induſtrious editor can beſtow : theſe were the conſiderations, which chiefly 
prompted him to commence the undertaking ; and theſe, he truſts, will continue to animate him till it 
is completed. If by perſeverance and an unremitting ardor, the editor ſhould ſucceed in his endeavours, he 
will then have the pleaſing ſatisfaction of refleQting, that his labours have been uſeful, inſtruftive, and 
agreable to himſelf, and, at the ſame time, not wholly unprofitable or unacceptable to the community +. 


FRA HARGRAVE. 


* The notes added in the 113th and r2th editions, excluſive of extracts from acts of parliaments, are ſo ſegu, that 
all put together ſcarce amount to ſo much as the additional matter given by the editor of the preſent edition in his 
firſt number; and he is now doubtful, whether he ſhall retain any of them in their original form. However, if he 
thould, they ſhall be diſtinguiſhed in the manner above mentioned. 

+ From ſome late circumſtances there is reaſon to apprehend, that the editor's ſituation in reſpe& to the work he 
has undertaken is greatly miſunderſtood. The intire condu# of the edition is intruſted to him; but he is not the pro- 
prietor of it; nor is he perſonally intereſted in the /ofs or profits, which may attend the publication. His engagements 
to the proprietors of the edition are of a very limited kind. Thoſe he has entered into with the public are very exten- 
five. For the former engagements, a benefit, which was offered without any application on his part, is ſecured to him, in- 
dependently of the event of the publication; but he can truly ſay, that it was the leaſt of the conſiderations, which in- 
duced him to undertake the work, and that he would till chearfully renounce it, if by ſo doing he could render the 
work more valuable to the public, For his /atter engagements he defires no other reward, than the approbation of 
thoſe, for whoſe benefit his labours are intended. —The editor finds, that ſeveral reſpectable perſons have expreſſed 
furprize at publiſhing th2 work by Numbers. This mode of publication, though in itſelf, not liable to any great ex- 
ception, has, by the abuſe of it, become rather diſreputable in the appearance; and therefore when it was firſt propaſed 
to the Editor by the Proprietors of the Edition, he objected to it. But on conſidering the great and immediate expences 
incident to their undertaking, and the other reaſons urged by them, they were found too cogent to be reſiſled; and 
the editor was the more eaſily induced to acquieſce, becauſe he found the proprietors moſt ready to put themlelves to- 
every expence, which he recommended, for the purpoſe of rendering the work more acceptable to the public. 
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Fee ſimple. 


* 


Sect. 1. 


| T Enant en fee ſim- 
4 ple eſt celuy, que 
ad terres ou tenements 
à tener a liy et a ſes 
heires à touts jours. 
Et eſt appel en La- 
tin, feodum ſimplex, 
quia feodum idem eſt 
quod hzreditas (1), 
et ſimplex idem eſt 
quod legitimum vel 
purum, et fic feo- 
dum ſimplex idem 
eſt quod hæreditas 
legitima, vel hæredi- 
tas pura. Car ſi home 
voile purchaſer terres 
ou tenements en fee 


femple, il covient de 


aver ceux parolx en 


fon purchaſe, A aver 
et tener a luy et a 
ſes heres: car ceux 
parolx ( ſes heires ) 
font leſtate denheri- 
tance. Car fi home 


Enant in fee ſim- 
ple is he, which 
hath lands or tene- 
ments to hold to him 
and his heires for ever. 


And it is called in 


Latin, feodum ſimplex, 
for ſrodum is the ſame 
that inheritance is, and 


ſimplex is as much as 


to ſay, lawfull or pure. 
And fo feodum ſimpleæ 
ſignifies a lawfull or 
pure inheritance. For 
if a man would pur- 
chaſe lands or tene- 
ments in- fee ſimple, 
it behooveth him to 
have theſe words in 
his purchaſe, To have 
and to hold to him 
and to his heires; 
for theſe words ( his 
heires) make the e- 
ſtate of inheritance. 
For if a man pur- 


T Enant. In Latin 

tenens, is derived of 
the verbe teneo, and 
hath in the law five 
ſignifications. 1. It ſig- 


nifies the eſtate of the 


land, as when the te- 


. nant. in a præcipe of 


land, pleads, quod non 
tenet, &c. this is as much 
as to ſay, that he hath 
not eilin of the free - 
hold of the land in 
ueſtion. And in this 
enſe doth our author 
take it in this place: 
and therefore he faith 
tenant in fee ſimple is 
he which hath lands to 
hold to him and his 
heires. 2. It ſignifieth 
the tenure or the ſer- 
vice whereby the lands 
and tenements be hold- 
en, and in this ſenſe it 
is ſaid in the writ of 
right, que clamat tenere 
de te per liberum ſervi- 
tium, ec. And in this 
ſignification he is called 
a tenant or holder; 


Fol. 1. 


Vide Sec. 85. 


becauſe all the lands 8. H. 7. 12. 18. E. 3. 35: 
and tenements in Eng- 24- E+ 3. 65. 66. 44. E. 3.5. 


land, in the hands of 4* 


ſubjects, are holden me- 
diately or Ray. 
0 


E. 3. 9. 
(2. lat þ. 
(4- Inſt, 192.) 


. l, 
30, 


"5 F4 Lead, 92 


() Sir Thomas Smith aud Dr. Cowell find fault with Littleton for this explanation of fee ; but without the leaſt reaſon. 


Though fee, in its general acceptation, ſignifies land holden, as diſtinguiſhed from land allodizl ; 
vently uſed in a particular ſenſe, 


that one is tenant or ſeiſed in fee. Therefore Littleton i 
in deſcribing who is tenant in fee ſimple, 


et in our law, it is moſt fre- 


to denote the quantity of eſtate in land, which 1s always the Ane of the word when we ſay, 


of Littleton would have been ſpared, if the difference between attempting to give the etymology of fee and its general ſenſe, 
and profeſſing only to explain a particular uſe of the word, had been end 


Cowp. Interp. verbum Fee, and Wright's Ten. 149. 
Fee is very full to the ſame purpoſe, See Pot. i. b. 


B 


ed to. 


s not merely juſtified in writing, that fee is the ſame as inheritance; for if 
he had explained the word otherwiſe, he would have mifled the ſtudent. The cenſure 


See Smith's Commonwealth of Engl. b. 3. c. 10. 
In this laſt book Littleton is well defended. Lord Coke's Comment on 


CY . - i nn OW 


Lib. 1. Cap: 1. Of Fee ſimple. Sect. 1. 


err (2), For - earchas terres ger chaſe Iands by theſe 
. —2 allo. ceux parolx, A aver words, To have and 


Mur des lame. e. . fe. g, = 47m, that is, an ſub- ef tener à luy à touts to hold to him for 
Cuſtorns de Normandy, cap.'2$, Jets tand that 1s d ours: ou per tiels pa- ever; or by theſe 


olden; unleſſe you will | 
take allodium for ex ſo- Trols, A aver et tenera words, To have and 


lido, as it is often taken - 
in the Booke of Donef: luy et 4 ſes aſſignes a to hold to him and 


day (2): andtenantsin free Z70uts jours: en ceux bis aſſignes for ever: 


| Simple are there called deus caſes il ny ad e- in theſe two caſes he 
he i called a tenant, Jtatefor/que pur terme hath but an eſtate for 


becauſe he holdeth of de vie, pur ceo que il term of life, for that 


ſome ſuperior lord b 
bonne elke. And ther. Fault ceux parolt (ſes there lacke theſe words 


ry K. as 8 4. in fore the king in this heires } les queux pa- (his heires) which 


Alton Wood's caſe. ſenſe cannot be ſaid to rolx tantſolement font words onely make an 


Oro. Cha. 83.) be tenant, becauſt . 2a > . | 
* * 10 88. = leſtate denheritanceen eſtate of inheritance 


God Almighty ; predium touts feoffments ef in all feoffments and 


domini regis eft directum 


dominium cujus nullus au- gran J. . 1 1 ants. . AF. 
thor eft, ai, Deus, And Leo Gree: 4 7 CALL eee. ADs 
Brat, lib. 1. cap. 8. as Brac ton ſaith, Omnis quidem ſub to, 17 fe nitllo, mf tantum f#b Deo. The poſſeſons of 


the king are called /acra patrimonia, and dominica corone regis. But though a ſubject bath 

roperly directum, yet hath he atile dominium. Of theſe tenants our author ſpeaketh is 
econd 2 3. Alſo zenere ſignifieth performance, as in the writ of covenant, quod 
teneat conventionem, that is, that he hold or performe his covenant. 4. And likewiſe it gni- 
fieth to be bound, as it is ſaid in every common obligation, f ui et firmiter obligari. Laſtly, It 
ſignifieth to deeme or judge, as in 38. E. 3. c. 4. It ſhall be holden for none (that is) judged or 
deemed for none, and ſo we commonly ſay, it is holden in our bookes. And theſe ſeverall figni- 
fications doe properly belong to our tenant in fee fimple. For he hath the eſtate of the land, 
he holdeth the land of ſome ſuperiour lord, and is to performe the fervices due, and thereunto 
he is bounden by doome and judgement of law. Ot the feverall eſtates of land our author 
treateth in his firſt booke, — beginneth with tee ſunple, becauſe all other eſtates and intereſts 
are derived out of the ſame. | 3588 


Dot 
his 


Brit. fo. $3. 207. 208. * lid, Fee ſimple. Fee (4) commeth of the French f, (7.e.) predium beneficiarinm, and le- 
8 * * 5 0, wg gally ſigniſieth inheritance, as our author himſelfe hereafter expoundeth it. And ſimple is add - 
— Mir. des tuft. cap. 2. ed, for that it is deſcendible to his heires generally, that is, imply, without reſtraint to the heires 
ſect. 15. 17. Brack. lib, 2. cap. 8 of his body, or the like. 4 uod quis tenet ex 18 cauſa, five fit tenementum, five 
6.7. Brit. cap. 34- fo. 89. Flet. lib. redalitus, &c. In Domeſday it is od fendum; [a] Of tee fimple, it is commonly holden, 

f. 1 rt 4 6 1 1 25 . there be three kinds, vi. fee ſimple abſolute, fee ſimple conditional, and fee ſimple qualified, 
ſa] 1 in Wall. = 7. H T 46. or baſe fee (5). But the more genuine and apt diviſion were to divide fee, that is, inberitanc 

3. H. 4. 18. 18. H. 8. 3. b. 27, into three parts, az. fimple or abſolute, conditionall, and qualifted or baſe. For this w 
Aſſ. 33. 18. Af, 5. 18. Ed. 3. 46. (imple) properly excludeth both conditions and limitations, that defeat or abridge the fee. 
24. E. 3. 28. 9. Ed. 4.18. 16. * Hereby it appeareth, that fee in our legall underſtanding fignifieth, that the belongs to 
H. * + 2. 3 „ 56. us and our heires, in reſpect whereof the owner is ſaid to be ſeiſed in fee, and in this ſenſe the 
25. E. 4. 838. king is ſaid to be ſeiſed in fee, [5] It is alſo taken as it is holden of another by ſervice, and 
Ny. 8. El. 2 52. 253. 12. H. 8. that belongeth onely to the ſubject; Item dicitur feedum alio modo ejus qui alium feoffat, et 
8. J. H. 7. 2. The Caſe of a per- gzod quits tenet ab alio, ut ft fit qui dicat, talis tenet de me tot feoda per ſervitium militare, And Fleta 
on un n fee. Raich, Poterit unns tenere in feodo qnoad ſervitia, ſfeut domints capitalis, er non in dominico ; alius in 
- 3 -+y vs * Feodo et dominico, et non in ſerwitlo, fient libere tenens alicuzus, [e] And therefore if a ſtranger claim 
105 Bract. lib. 4. fo. 263. Flet, A nog, and diſtreine and avow for the ſervice, the tenant may plead, that the tenancy is 
ib. 5. cap. 5. Brit- fo. 205. 207. extra feodum, Ec. of him (that is) out of the feigniory, or not holden of him that claimeth it; 


[e] 2. Aff. p. 4. 12. Aff. 38. 12. but he cannot plead extra feodam, c. unleſſe he take the tenancy, that is, the ſtate of the land 


tit. Hors de fon fee. 28. 28, upon him, Of fee in the firſt ſenſe our author treateth in this firſt booke ; and as. it is taken in 


. Co. 20. & 34. b. 2. Inſt. 296, Hir. 
2 Jam. 127, ö 08, Pot. 643. 644. 645. and plentifully in our books quoted in the margent. 
Plac, 132. 216.) 


Au. 7. . 4. 30-2-H-6. 1. the fecond ſenſe in his ſecond booke : and of the third you ſhall read in our author, Sect. 13.2. 2] N 


Terres ou tenements. Here it is io be obſerved, that a man may have a ſee fimple in 


| three kinds of hereditaments, (6) '+/z, real, perſonall, and mixt: Reall, as lands and 
Rot. pat, 13. E. 2. tenements, whereof our author here ſpeaketh. Perſonall, as king Edward the firſt in 


the thirteenth yeare of his raigne, cconcefit Edmundo fratri ſuo 8 ipſe et 


heredes ſui habeaut, ad requifutprem ſuam, in Caucellaria naſtra tt hearedum nafirorum,  guſti« 


ciarios 


kx) Same doctrine, 30 Af. pl. 1. poſt 65. Plowd. 298. The origin and principle of this Coftrine id well explained in Wright's 
Ten. 58. and 2 Blackft. Comm. 48. ed. = See alſo Wright's Ten. 1375. and on Baron. Anglic. 25. 25 f 
() See Poſt. 5. a. For particulars concerning Domeſ; Book, ſee the books cited in Wright's Ten. 56. in note p. and alſo 
an Account of Domeſday Book, and an Account of Danegeld, doth printed by order of the Kati Soc. in 1756. 


: (z) For examples and conſequences of this doctrine, ſee Dy. 134. Plowd. 212. Poſt. 76. a. 6. Co. 5. b. Finch fol. ed. 7.9. Ro. 

Abr. 513, 514. Poſt. z. b n. 4. 2 5 

+ (4) For tbe derivation of the word Fes, fee Wright's Ten. 3. and the books there cited. | | ; 
(5) See the ſame diviſion of fee in 10. Co. 97. b. 2. Inſt. 96. Vaugh. 273. 2. L. Raym. 1148. and for inſtances of a qualißed 

fee, ſee poſt 27, Plowd, 557. 10. Co. 97. 7. E. 4. 12. a. Cro. Cl 450. Hardr. 149. 


(6) For the extent of the word hereditament, and the difference between that and tenement, ſee poſt 6. a- 


Lib. 1. Of Fee ſimple. Sect. 1. 4 


rio ad placita foreftarunt, quas idem frater noſfter habet ex dona domini regis Henrici ga- (4 Inſt, 314. Cto. Ja. 135 
2 i, 77 "ay w forefte tenend, c. In this caſe the grantee his — 144 
a inheritance in making of a requeſt to have letters patents of commiſſion to 
have juſtices aſſigned to him to heare and determine of the pleas of the forreſts, and con- | 
ee ES ee 
his hei it is a fee ple 3 (1) et ut 15. aſtly ditaments 22. - Cle — 5 
mixt doch of the realty and perſonalty. As the abbot of Whitbye in the county of Yorke 7 owt oo 2. 8 7 — , 2. 
having a forreſt of the gift of William of Percie founder of that abby, and by the . A 
charters of king John and of other his progenitors, king Henry the third did grant Ro. Pat. av. 4% H. . KP 
abbati et conventut de Whitbye, quod bf et eorum ſucceſſores in perpetuum habeant viridarios ſuos Itin. Pickering, 8, E. 3. , , 3 
preprios de libertate ſua de iVhithye eligend” de cetero in pleno com, Eborum, prout moris ęſt, ad Ro. 4% PL. 
et prefentationes faciend de tranſgreſponibus, quas amodo fieri continget de wenatione FW Cana fer is fan <& AL 

intra metas fareſtæ ſu de Whithye, quam habent ex donatione Willi, de Percey et Alani de Percy Le ton tomm of he ths, 124 2+ . 
filii ejus, et redditione et conceſſione domini Fohannis quondam regis Angliæ patris _ et confir- g. 
matione noſtra, coram juſticiariis noftris itinerantibus ad placita foreſie in partibus illis et non 
alibi, ficut viridarii foreſtæ noftre hujuſmodi reſponſiones et preſentationes, facere debent, et con- 
Sueverunt. Et fi contingat aliquos forinſecos, qui non ſunt de libertate predictorum abbatis et 
canventus, tranſgreſſionem facere de wenatione intra metas foręſtæ predictæ, quos predicti viridarii 
attachiare non poſſunt, Yolumus et concedimus pro nobis et heredibus noftris, quod hujuſmodi tranſ- 
greſſores per 70 ciarios for ęſtæ naſtræ ultra Trentam attachientur, ad preſentationem wiridariorum 
predict. ad reſpondendum inde coram jufticiariis noftris itinerantibus ad placita forefle noftra 
in partibus illis, cum ibid, ad placi tandum wenerint prout ſecundum aſſiſam et conſuetudinem fore 
7 Fuerint faciend”. ich charter was pleaded upon the claime made by the abbot 

Whitbye before Willoughby, Hungerford, and Hanbury, juſtices in eire in the forreſt of 
Pickering, which eire began azno8 E. 3. And theſe before them were allowed. And when 
the king ereateth an earl of ſuch a county or other place, to hold that dignity to him and his (5. Co. 33.) 
heires, this di = is perſonall and alſo concerneth lands and tenements, (2) But of this mat - 
ter more ſhall be aid in the next Chapter, Sect, 14. and 15, 


F 2 eft appel en Latin feodum fimplex, quia feodum idem eft, quod Bro. ib. 4. cap . fo 46h 
@reditas. Here Littleton himſelfe teacheth the ſignification of Hodum, according to Pet 72h 33: # 79: 
that which hath been ſaid, which only is to be applied ho. ſimple pure and abſolute. And — VAL Sel. pbk. 7 
this and all his other interpretations of words and etimologies throughout all his three 116. 110, 235. 254. 164. 174. 
bookes (wherein the ſtudious reader will obſerve many) are perſpicuous, and ever per 84. 186. 194. 204. 234. 267, 
wotiora et numę can 1gnotum per 1gnotius, and are moſt neceſſary, for iguoratis terminis igno- _ 2 337. 424 H 59. 
ratur et art. f 45+ 099. 733 


Simple idem eft quod legitimum vel purum, hereof he treateth Br. b. 2. cap. 49. fs, ge; 
onely in this place. And Littleton ſaith well, that ſimplex idem eft quad purum. Simplex 62. b. lib. 4. cap. 28. 

enim dicitur quia fine plicis, et purum dicitur, quod eft merum ſolum fie additione. Simplezs Fleta. lib. 3. cap. 8. 
donatio et pura eft, ubi nulla ta oft conditio five modus; fimplex enim datur, quod nullo ad- — 3 3 
ditamento datur. g 


Hereditas legitima vel hereditas pura. And therefore it is well ſaid, Fleta, lib. 4: ca, 3. Plowd, 58. by 
quod donationum alia ſimplex et pura, que nullo jure civili wel naturali cogente, nullo precedente 

metu vel interveniente, ex mera gratuitaque liberalitate donantis procedit, et ubi nullo caſu welit 

donator ad ſe reverti quod dedit ; alia fb modo conditione wel ob cauſam, in quibus caſibus non 

proprie fit donatio, cum donator id ad ſe reverti velit, ſed guædam potius feodalis dimiſſio ; alia 2 
ſoluta et larga ; alia firifa et coaratata, ficut certis heredibus, quibuſdam a ſucceſſione exclufis, &c. 
And eu 9. ſeeing fee ſumple is hereditas legitima vel pura, it plainly confirmeth that the 
diviſion of fee is by his authority rather to be divided as is aforeſaid than fee ſimple. And 
he faith well in the disjunctive /egitiza wel pura, for every fee ſimple is not legitimum, For 
a diſſeiſor, abator, intruder, uſurper, &c. have a fee fimple, but it is not a lawfull fee, So as 
every man, that hath a fee ſimple, hath it either by right or by wrong. If by right, then he 
hath it either by purchaſe or diſcent. If by wrong, then either by diſſeiſin, intruſion, abate- 
ment, uſurpation, (3) &c. In this Chapter he treateth onely of a lawfull fee fimple, and 
divideth the ſame as is aforeſaid, | | 


Car fi home purc haſe. Perſons capable of purchaſe are of two ſorts, perſons nturall Perfons capable of purchaſe. 
created of God, as I. S. I. N. Sc. 8 incorporate or politique created by the policy of | 
man; (and therefore they are called bodies politique) and theſe be of two ſorts, viz. either ſole, Who have ability to grant. Vide 
or aggregate of many: againe aggregate of many, either of all perſons capable, or of one perſan 8d. 37. 

— and the reſt incapable or dead in law, as in the Chapter of Diſcontinuance, Sect. 655. 
ſhall be ſhewed. Some men have capacitie to purchaſe, but not abilitie to hold. Some capa- 
city to purchaſe and abilitie to hold or not to hold, at the election of them or others. Some 
cxpacien to take and to hold. Some neither capacitie to take nor to hold. And ſome ſpecially __ 
iſabled to take ſome particular thing. "Win. ior: Gy, 


E 
and (1 Ro. Abr. 294.) 


(1) An annuity of inheritance is held to be forfeitable for treaſon as an hereditament, 7. Co. 34. b. yet being only perſonal, 
It is not an hereditament within the ſtatute of mort main of the 7. E. 1. ſt. 2. nor is it intailable within the ſtatute de deni. See 
Volt, a, a. b. & 20. a. Z< <7. if Av . +0) . no: B44. be. 374.6. /0 2 


(2) Therefore ſuch dignity has been adjudged to be intailable within the ſtatute de donis. See Poſt. 20. a. 


, (1) For = difference between ſuch eſtates by wrong, ſee Poft, 277. a. and that they cannot be ſaid to be by purchaſe, ſee Poſt. 
* Us 13. Ds | 
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Lib r. Cap. 1. Of Fee ſimple. SEck. f. NJ 
"XY 1 7 and his heires, albeit he can have no heires, yet he is of capacitie to take a fee N (i) but not to 2 4h ö * 

A. 4 GHA hold (2). For upon an office found, the * ſhall have it by his prerogative (3), of whom ſoe vert I 
. 7 . land is holden (4). And ſo it is if the alien doth purchaſe land and die, the la doth caſt the freehold Ji Cv» 
| > of 2 a VS and inheritanceupontheking (5). If an alien purchaſe any eſtate of trechold in houſes, lands, tene- \ *\ 
ate ,, . 7 . 5 ments, or hereditaments, the king upon office found ſhall have them. It an alien be made denizen & 
„2 A:. td 2 and purchaſe lands, and die without iſſue, the lord of the fee ſhall have the eſcheat, and not theking. > < 


ITY = 

erefore & R. 

was called a dead hand, for that a dead hand yeeldeth no ſervice. | 3 
I paſſe over villeins or bondmen, who have power to purchaſe lands, but not to reteyne them >.> 


Ae port 16, againſt their lords, becauſe you ſhall reade at large of them in their proper place in the Chapter © th); 
— PITS of Villenage. : | F k ty 


7 Ay 


= neee. W \ 
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2 
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* 
7; i . H. 6. 23. Pl. Com. 483. But as to a leaſe for yeares, there is a diverſitie betweene a leaſe for yeares of a houſe for the hab? We N 
9 2 72 py | tation of a merchant ſtranger being an alien, whoſe king is in league with ours, andaleaſe for yeares BY EY 
r,. Mar. BY, tit. Denizen. 222 of lands, meadows, paſtures, woods, andthe like. For if he take a leaſe for yeares of lands, meadows, + K F ) 
3 4 1 &c. upon office found, the king ſhall have it (6), Bur of a hou'e for habitation he may take a leaſe 4 e 
n : ; = for years as incident to commerce, tor without habitation he cannot merchandize or trade (7). But | S SLY 
FS FIN 1 Hen 2 , if he depart, or relinquiſh the realme, the king ſhall have the leaſe, So it is if he die poſſeſſed thereof, . * N 
m, h neither his executors or adminiſtrators ſhall have it, but the king: (8) for he had it only for habita-' > + < 
| , . tion as neceſſary to his trade or traffique, and not for the benefit of his executor or r 1e t I 
| But if the alien benomerchant, then the king ſhall have the leaſe for yeares, albeit it were for his ha 
Paſch, 29. Fliz. in Sir James bitation (9), and ſo it is if he be an alien enemie. And all this was fo reſolved by thejudges aſſembled * YR ASS 
Croft's caſe. together for that purpoſe in the caſcot fir James Croft, Paſch. 29. of the raigne ofqueene Elizabeth. > = >> * | 
49- 8 pl. * 55 E. 3. 11. Aſſo if a man commit felony, and after purchaſe lands, and after is attainted, he had capacitie to NN 
a e. purchaſe but not to hold it, for in that caſe the lord of the fee ſhall have the eſcheat (10): and if a > 
fire man be attainted of felony, yet he hath capacity to purchate to hun and to his heires, albeit he can CY Se 
have no heire; but he cannot hold it, for in that caſe the king ſhall have it by his prerogative, and * rs 
not the lord of the fee; for a man attainted hath no capacitie to purchaſe (being a man civiliter <\s 
Magna Charta. cap. 36. mortnus) but onely forthe beneſitof the king, no more than thealien- nee hath, If any ſole corporation 8 "OI 
7 77. 7. E. 1. ſtat. 2. de eftgiobs. or aggregate of many, either ecclefiattical or temporall (tor the words of the ſtatute be f guis reli- * EN. 
Wert” W. 2. 13. E. 1. cap, 33-  gioſus wel alins) purchaſe lands or tenements in tee, they have capacity to take but not to retaine SNN * 3 
rtr unleſſe they have a ſufficient licence in that (11) behalfe) for within the yeare after the aliena- >. {0 
hs Fe Be WY» IG; tion, the next lord of the fee may enter, and it he doe not, then the next immediate lord from time => MN: 
39- El. cap. 5. ly y , . , vt immediate es 
23. H. 3. Alf. 436. to time to have half a yeare, and for default of all the meine lords, then the king to have the —— KK I 
29. Afl, p. 17. Brit. fo. 32. ſo aliened for ever, which is to be underſtood of ſuch inheritance as may be holden. But of ſuch in .̃ © 
Fleta. lib, 3. cap. 4. & 5. heritances as are not holden, as villeines, rents- charges, commons, and the like, the King ſhall have 
19. K. 2. m. Vil. 34. them preſently by a favourable interpretation of the ſtatute. An annuity graunted to them is not > > © © 4 
29. E. 3. Ibid 13. 21. E. 3. 5- n * ( te Goat hve fold char is fs odtind a N 42 
4. H. 6. 9. 19. H. 6. 63. 65. mortmaine, becaule it chargeth the perſon only. me have ſaid that it is Calle mortmaine manus > N 13 
2. E. 4. 14. 19. E. 3. Mortm. 8. mortua, quia 22.5 corum eft immortalis, manus pro p9/ſeſione, et mortua pro immortali, and the rather 7 
34 H. 6. 37. 19. H. 6. 63. for that by the laws and ſtatutes of the realme, all eccleſiaſtical perſons are reſtrained to alien. 
(Plowd. 502. a.) * Others ſay it is called manus mortua per antiphraſin, becauſe bodies politique and corporate never NN N 
255 8 193 in Wrotelleye's die, Others ſay that it is called mortmaineby reſemblance to the holding of a man's hand that is NIS 
Wo : ready to die, for that he then holdeth he letteth not goe till he be dead. Theſe and ſuch others are © 
Le ftatut, de Religioſis. framed out of wit and invention; but the true cauſe of the name, and the meaning thereof, was . 0 $0 
7. E. 1. ftat. 2. taken from the effects, as it is ex preſſed in the ſtatute itſelf, per grod quæ ſervitia ex hujuſmodi feo- > Ny TREE. 
| dis debentur, et quæ ad defenfionem regni ab initio proviſa ſuerunt, indebite ſubtrahuntur, et capitales VL : 'V "pa 
domint eſchactas ſuas amittunt, fo as the lands were ſaid to come to dead hands as to the lands, for | 
that by alienation in mortmaine, they loſt wholly their eſcheats, and in effect their knights ſer-\ <_ | ,.0 
viees for the defence of the realme, wards, marriages, reliefes, and the like, and th 5 
8 


— 


* 


71 


(Cro. Ja. 320. 1. Ro. Abr. 731.) An infant or »2#0y (whom we call any that 15 under the age of 21 yeares) hath, without con- N N 5 
ſent of any other, capacity to purchaſe, for it is intended for his benefit, and at his full age he Ne. dn Ze 
may either agree thereunto, and perfect it, or without any cauſe to be alledged, waive or difa- Y JI d 55 
gree to the purchaſe; and ſo may his heires after him, it he agreed not thereunto after his full age. IN 3 & {7 
N A man ot non ſane memory may without the conſent of any other, purchaſe lands, but he him- Y Wh Q # 
ſelfe (12) cannot waive it; but it he die in his madneſſe, or after his memory recover, without a- 8 NN 1 
greement thereunto, his heire may waiveanddiſagree tothe ſtate, without any cauſe ſhewed ; and ſoof \ þ \ 5 p4 


. * — * . . 89 0 N 
an ideot. But if the man of non ſane memory recover his memory, andagree unto it, it is unavoydable. \. 

If an abbot purchaſe lands to him and his ſucceſſors without the conſent of his convent, he 
43. ACT. p. 23. himſelf cannot waive it; but his ſucceſſor may upon juſt cauſe ſhewed, as if a greater rent were N 
* 


.. 
6. 

HOW 
Fad 


reſerved thereupon than the value of the land, or the like; but he cannot waive it unleſſe it be Nx: 8 VIA; 
upon juſtcauſe, et fie de fimilibus, prelatus eccleſice ſue conditionem meliorare poteft, deteriorare neguit. N NN N 2 
Bract. lib. 2. fo. 12. & 32. And in another place he ſaith, Eft enim ecclefia ſuſilem conditionts, que fungitur vice minoris. J dd J Y ".- v2 
a F But * N ha , "0 
(1) Therefore on a covenant to ſtand ſeized, an uſe will ariſe for an alien. Godb. 275. But by ad of law, as by deſcent, he can- \ XX. 1 3 / 
not even tate for the benefit of the king 7. Co. Calvin's Caſe, 25. a. Poſt. 31. b and x. Ventr. 417. See in Dy. 283, b. the caſe of Wd N * > 
a feoffment to an alien and another to uſes.—(2) If the purchaſe is made with the king's licence, it ſeems that he may hold. YC N : 0 
See 14. H. 4. 20. How the law is, where an alien purchaſes in the name of a truſtee, ſee King and Holland, Styl. 20. &c. All. 14. $ dy . N lo 
and 1. Ro. Abr. 194 Sce alſo 13. G. 3. c. 14. which enables aliens to lend money on land, &c. in the Weſt-Indies.—(3) But not \ v I 3 
before office, except in caſe of the alien's death. Adj. 5. Co. 52. b. Before office, recovery by an alien tenant in tail will bar NN N | « . 
mainders. Adj. Gouldſb. 102. 4. Leon. $4.—(4) If an alien purchaſes a copy hold, it is ſaid, that it ſhall eſcheat to the lord. Dy. 2. K Ir 
b. in Marg. but ſee x. Mod, 27. and All. 14.—(5) See in Plowd. 229. ſeveial caſes, in which, for a like reaſon, the king is intitled N dI . 
without office. (6) Accord. 7. Co. Calvin's Caſe, Dy. 2. b. in marg.—(7) Put 32. H. 8. c. 16. f. 13. makes void all leaſes of \ N 777 
houſes or ſhops to an alien being an artificer or handicraſtſman. This law, however contrary it may ſeem to good policy and the N F N 6 $14 
(pint of commerce, fill remains unrepealed ; but in favour of aliens, it has been conſtrued very ſtrictly. See 1. Sid. 30g, 1. Saund. \ C / 


7. 2- Show, 135. 3. Mod. 94. 3. Salk, 29. In the latter book a leafe to an allen artificer is ſaid to be forteitable to the king at com- N 


5 mon law ; but for this extraordimarFloctrine no authority is cited. As to the capacity of aliens to take perſonal chattels, ſee) 
| Er hen 


M NYE . 
1. Ro. Rep, 93.3) Contra 1. And. 25. N. Bendl. 36, See in Cro. Cha. 8. a caſe where adminiſtration to an inteſtate alien was d * NY 
PP , granted to his nephews and nieces, who were alſo aliens, and part of the eſtate conſiſted of leaſes for years.—(9) If this be the © \% 
ft 111th A- — 


common law, ought not its ſeverity to be corrected by the legiſlature? To deny the right of taking a houſe for habitation to g N 
nay aliens not being merchants, is like forbidding all other foreigners to come and reude here. See 7. Co. Calvin's caſe, 19. a. Where N 
Mam ly p 5 a Aron NN 


7 


lord Coke ſeems to expreſs himſelf without diſtinguiſhing between aliens being merchants and other aliens,—(10) Tenant in \ 
tail is guilty of murder, and before conviction levies a fine. It was a queſtion, whether the fine ſhould bar the iſſue for the lord's 
pr Hogs 


\ 

N 

. nll Polk, 98. 20.—(12) Fitzherbert argues ſtrongly, that a noncampos may plead his diſability to avoid his own acts as well as an b 
N 
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ee, 
b 337” 7 FW . a PHY 2477 
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e, 


hm, infant. Fitz. Nat. Br. 202. See Poſt. 247. a. & b. much curious learning on the ſubje&, and alſo 2. Black, Com. ed. 5. p. 291. \ NJ 
£ZF 4 where the progrels of the opinions on this ſybjeCt is critically ated. | > N \ > NEON IN. N. NN N 8 
Nerds N . CV $1 IIS N &PF} >| 
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But no fimile holds in every thing, according to the ancient ſaying, Nullum fimile guatuor pedi- 


Of Fee ſimple. Sect. I. 
bus currit, [a] An hermaphrodite may purchaſe according to that ſexe which prevaileth. A 
teme covert cannot take any thing of the gift of her huſband (1), but is of capacity to purchaſe 
of others without the conſent of her huſband. And of this opinion was Littleton in our books, 
and in this book, Se#. 677. but her huſband may diſagree thereunto, and deveſt the whole eſtate ; 
but if he neither agree nor diſagree, the purchaſe is (2) good; but after his death, albeit her 
huſband agreed thereunto, yet ſhe may without any cauſe to be alledged waive the ſame, and fo 
may her heires alſo, if after the deceaſe of her huſband ſhe herſelfe agreed not thereunto, 
[5] A wife (a is a good name of purchaſe, without a Chriſtian name, and ſo it is, if a 
Chriſtian name be added and miſtaken, as Em tor Emelyn, &c. for utile per inutile non witiatur. 
But the queene, the conTort of the king of England, is an exempt perſon From the king by the 
common law, and is of ability and capacity to purchaſe and grant without the king. Of which 
| ſee more at large, Seck. 200. 
[e] The pariſhioners or inhabitants, or 2 homines of Dale (3), or the church-wardens are 
not capable to purchaſe lands, but goods they are, unlefle it were in ancient time when ſuch 
grants were allowed (4). 
[4] An ancient grant by the lord to the commoners in ſuch a waſte, that a way leading to 
their common ſhould not be ſtreightened, was good; but otherwiſe it is of ſuch a grant at this 
day. [e] And ſo in ancient time a grant made to a lord, et hominibus ſuis, tam liberis quam nativis, 

or the like, was good ; but they are not of capacity to purchaſe by ſuch a name at this day. But 
yet at this day if the king grant to a man to have the goods and chattels de hominibus ſuis, 
or de tenentibus ſuis, or de refidentibus infra feodum, &c. it is good; tor there they are not named 
as purchaſers or takers, but for another man's benefit, who hath capacity to purchaſe or take. 

[ A And regularly it is requiſite, that the purchaſer be named by the name of baptiſm and his 

turname, and that ſpeciall heed be taken to the name of baptiſm, for that a man cannot have 

two names of baptiſm as he may have divers ſurnames (5)- [e] And it is not fate in writs, 
pleadings, grants, &c. to tranflate ſurnames into Latin. As if the ſurname of one be Fitzwilliam, 
or Williamſon, if he tranflate him to Filius Willi. it in truth his father had any other Chriſtian 
name than William, the writ, &c. ſhall abate; for Fitzwilliam or Williamſon is his ſurname, 
whatſoever Chriſtian name his father had, therefore the. lawyer never tranſlates ſurnames. 

And yet in ſome caſes, though the name of baptiſme be miſtaken, (as in the caſe before put of 

the wife) the grant is . | 85 

So it is if lands be given to Robert earl of, Pembroke, where his name is Henry, to Georg 
biſhop of Norwich, where his name is John, and fo M an abbot, &c. for in theſe and the like 
caſes there can be but one of that dignity or name. And thereforè ſuch a grant is good, albeit 
the name of baptiſm be miſtaken. It by licence lands be given to the F ha and chapter of 
the holy and individed Trinity of Norwich, this is good, although the deane be not named by 
his proper name, if there were a deane at the time of the grant, but in pleading he muſt ſhew 
his proper name. And fo on the other fide, if the deane and chapter make a leaſe without 
naming the deane by his proper name, the leaſe is good, if there were a deane at the time of 
the (6) leaſe ; but in pleading, the proper name of the deane muſt be ſhewed, and fo is the 
booke of the 18. E. 4. to be intended, for the ſame judges in 13. E. 4. held the grant good to 

a maior, aldermen, and commonalty, albeit the mator was not named by his proper name, but 

in pleading it muſt be ſhewed, as is there alſo holden (7). If a man be baptized by the name 

of Thomas, and after at his confirmation by the biſhop he is named John, he may purchaſe by 
the name of his confirmation. And this was the caſe of fir Francis Gawdie, late chiefe juſtice of 
the court of common-pleas, whoſe name of baptiſm was Thomas, and his name of confirmation 

Francis, and that name of Francis, by the advice of all the judges, in anno 36. H. 8. he did 

beare, and after uſed in all his purchaſes and grants (8). [+] And this doth agree with our 

(ancient books, where it is holden that a man may have divers names at divers times, but not 

divers Chriſtian names. And the court ſaid, that it may be that a woman was baptized by the 

name of Anable, and 40 yeares after ſhe was confirmed by the name of Douce, and then her 

me was changed, and after ſhe was to be named Douce, and that all purchaſes, &c, made by her 
name of baptiſm before her confirmation remain good, a matter not much in uſe, nor re- 
quiſite to be put in ure, but neceſſary to be knowne. (43 But purchaſes are good in many 
caſes by a knowne name, or by a certaine deſcription of the perſon without either ſurname, or 
name of baptiſm, as ri J. S. as hath been ſaid, or primo genito filio, or ſecundo genito filio, Oc. 
or filio natu minimo J. F. or ſeniori puero, or omnibus 22 or filiabus 1. S. or omnibus liberis ſeu 

Amen bus of I. S. or to the right heires of I. &. 

[e] But if a man do infranchiſe a villein, cum tota ſeguela ſua, that is not ſufficient to in- 

A 214 franchiſe his children borne before, for the incertainty of the /equela. [I] But regularly in 
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[ a] t. H. 7. 16. 7. H. 4. 17. = 


18. H. 6 8. 39. E. 3. 30. 16. 
E. 4 fol. 1. b. 27. as. 4 
(Hob, 204. 5. Co. 119. b.) 


[5] A name of purchaſe. 2. H. 
4 25 1. H. 5. 8. 46. E. 3. 22. 
12. Aff. 18, 30. E. 3. 18. 1. 
Aſſ. 11. 11. H. 4. 33. 9. E. 4. 


49. 12. E. 3. Eſtoppel. 231. F. 
N. B. 97. a. 
[c] 12. H. 7. 8. 37. H. 6. 30. 


[a] 32. E. 3 barre 261. (Hob. 
86. 6. Co. 59.) 


[e] 33. E. 3. grant 83. 18. E. 3. 
50. 12 Alf. 36. 14. I. 6. 12. 
34. All. p. 11. 40. Atl. p 21. 


[ f] BraQ.. lib. 4. traft 1. ca 20. 
Britton fol. 121. 122. 3. E. 3. 
73%. 25. E. 3. 43. 26. Ati, 61. 
30. Aff 26. 46. E. 3. 22. 39. 
E. 3. 17. 3. H. 6. 25. 19. H. 
6. 2. 30. H. 6. 1. 34. H. 6. 19. 
11. H. 4. 27. 9. E. 4. 29. fl. 
E. 4. 46. 65. 14. H. 7. 11. 20. 
Eliz. Dier. 259. 8. E. 3. 436. 
20. E. 3. 25. 1. H. 4. f. 3. H 6. 
26. 19. H. 6. 2. 34. H. 6. 19. 
5. E. 4. 55. 27. H. 8.11. 1. 
H. 5. 5. 18. E. 3. 22. 27. E. 3. 
85. S. E. 3. 427. 7. H. 6. 29. 


H. 5. 9. 3 
[+] 40. E. 3. 22. Fitzwilliam. 
24. E. 3. 64. Fitzjohn, 39. E. 
3. 24+ Fitzrobert. 27. E. 3. 85. 
tit. grant. 67. 18. E. 3. 23. 24. 
18. E. 4. 8. b. 14. H. 7. 31. 32. 
13. E. 4. 8. 5 E. 3. Vouch. 179. 
37. E. 3. 85. where the proper 
name is miſtaken, (6, Co. 65. 
10. Co. 132. b. Hob. 32, 2+ 
Ro. Abr. 44. Mo. es 


[5b] 22. R. 2. brieſe 936, 12.R: 
2. feffments, 588. 9. E. 3. 14. 
46. E. 3. 21. 3. H. 6. 26. 34. 
H. 6. 19. 1. H. 75. 29. 5 E. 2. 
briefe 741, 14. H. 7.11. : 
[i] 17. E. 3. 29. 18. E. 3. 59 30. 
E. 3. 18. 11. H. 4. 84 Pl. Com. 
525. 21. R. 2. deviſe, 41. E. 
3. 19. 15. E. 3 Counter- plea 
de vouch. 43. 35+ Al. 13. 37. 
H. 6. 20. 11. E. 4 2. 7. H. 4. 
5. 40 E. 3.9. 37. H. 8. Bro. 
Noſme 40. 

t] 15. H. 7. 14. 
J] 8. E. 3 437. 29. E. 2. 44- 
19. E. 4. 11, 21. E. 4. 19. 7 


A Jn: —_ eee or tenant is to be named by his Chriſtian name and ſurname, unleſſe it be H. 6. 2 . 
in caſes of ſome corporations or bodies politique (9). 
5 fer e 3 La [19-« que (9 
0 (1) Adjudged acc. in Chancery. 1. Vern. 38 f. and 1. Atk. 72. But the doctrine muſt he underſtood with various limitations. ut, 4-: i 
{ {© . Though the huſband cannot convey to the wife immediately, yet he may give to a trultee for her benefit, and the gift will be good. ,, . * Lf fon 
We of Therefore he may convey land to her by way of ule, as by enfeoffing or covenanting with another to ſtand ſeized, or ſurrenderin EY" oh PV 2 | 
* 24 copyhold eſtate, to her uſe. See Poſt. 112. a. 4. Co. 29.—2. According to ſome books, by cuſtom of a particular place, as of Vork, ge 
: 1 197 > 2 the wife may take by immediate conveyance ſrom the huſband. Fitzh. Preſcription 61. Bro. Cuflom. 56.—3. The huſband may give A, A. . 
Ac e to his wife by laff will; becauſe ſuch gift cannot take effect till his death, when the coverture is determined. Poſt. ſect. 168.— 2,24 . r - q 
„ e 4. It ſeems, that a donatio mortis cauſa by huſband to wife may be good; becauſe that is in the nature of a legacy. 1. P. Wms. „ ca off © 
4.111% 441. How the wife may give her ſeparate perſonal property to her huſband, ſee 2. Veſ. 669. a /atwofre FOE 24 
/ (2) Acc. Poſt. 3 56. a. nant OL: 


(8) Acc. 2. Ro. Abr. 135. A. 


7. 
9. Geo. 1. c. 7. they are” ena 


Hm a 4 20 2. 
ot . 
bled to put. 


(9) As to naming of perſons in writs and pleadings, ſee — Br. Orig. lib: 3: and 6. and the title Abatement in Com. Dig. 
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Lib. 1. Cap. 1. 


Of Fee ſimple. Sect f. 
[4] 39: E. 3. 11. 24. [a] A baſtard having gotten a name by reputation may purchaſe by his reputed or knowne name 
17. _ to him and his heires, although he can have no heir but ot his body. Aman makes a leaſe to B. for 
* rn life, remainder to the eldeſt iſſue male of B. and the heires males of his body. B. hath ĩſſue a baſtard 

ſon, he ſhall not take the remainder, becauſe in law he is not his iſſue, for gui ex damnato coitu naß 


- 
Vide Sec. 118. 25 . gl contur inter liberos non computentur, And as Littleton ſaith, a baſtard is guaf# nullins filius, and can 
ed, M. 38 & 


L So it was reſol have no name of reputation as ſoone as he is borne, [5] So it is if a man make a leaſe for lite toB, 
9. Eliz, in Bre. de errore. for land 


D * the remainder to the eldeſt ĩſſue male of B. to be begotten of the body of Jane S. whether the ſame 
(. Se — e iſſue be legitimate or illegitimate. B. hath iſſue a baſtard on the body of Jane 8. this ſonne or iſſue 
Noy 35. Mo. 430. 4 . ſhall not take the remainder; for (as it hath been ſaid) by the name of flue, if there had beene no other 
2. Ro. Abr. 43. 44+) L „ words he could not take, and (asithath been alſo ſaid) a baſtard cannot take, but after he hath gained 


le] 39-E. 3. 11 24. 7 2 na name by reputation, (t) that he is the ſonne of B. &c. [c] And therefore he can take noremainder 
35 * "3: 1 limited before he be born; but after he be borne, and that he hath gained by time a reputation 
6. Co 66) 8 to be know ne by the name of a ſon, then a remainder to be limited to him by the name of the ſon of 


his reputed father is Pp But if he cannot take the remainder by the name of iſſue at the time 
when he is borne he ſhall never take it. And fo it ſeemeth, and for the ſame cauſe, if after the 
birth of the iſſue, B. had married Jane 8. ſo as he became baſtard eigne, and had a poſſibility 
to inherit yet he ſhall not take the remainder, 

Perſons detormed, having human ſhape (2), ideots, mad men, lepers, deafe, dumbe, and 
blinde, minors, and all other reaſonable creatures have power to purchaſe and retaine lands or te- 


41 5. E. 4- tit. office & officer. nements, [4] But the common law doth diſable ſome men to take any eſtate in ſome particular 
ro. 48. f things: as if an office either of the grant of the king or ſubject which concernes the adminiſtra- 
Vinter's caſe, 6. Mar. Dier. fo. 


tion, proceeding, or execution of juſtice, or the king's revenue, or the commonwealth, or the in- 
150.b.&Scrogy scaſe.(Hop. 148.) was * — ſafetie of the ſubject, or the like; if theſe, or any of them be granted to a man that 
| is unexpert, and hath no ſkill and ſcience to exerciſe and execute the ſame, the grant is meerly ( ;) 
(Cro. Jam. 17.) void, and the partie diſabled by law, and incapable to take the ſame, pro commodo regis et populi, tor 
onely men of {kill, knowledge, and ability to exerciſe the ſame are capable of the ſame to ſerve the 
ſe] M. 40. & 41. Eliz. in the king and his people. [e] An infant or minor is not capable of an office of ſtewardſhip of the court 
King's Bench between Scamler of a manor, either in poſſeſſion or reverſion (4). [V] No man though never ſo ſkilful and expert, 
9 44. S. C. W. Jo. is capable of a judiciall office in reverſion, (5) but muſt expect untill it fall in poſſeſſion. And ſee 
10. Cro. Car. 279 555.) Sect, 378. where bargaining or giving of money, or any manner of reward, &c. for offices there 
42 11. Co. 2. in Auditor Curle's mentioned, ſhall make ſuch a purchaſer incapable thereof, which is worthy to be knowne, but 
caſe. more worthy to be put in due execution, 
8 8.9 & Poſt.234-2.) Some are capable of certain things for ſome ſpecial purpoſe, but not to uſe or exerciſe ſuch 
Inj 7 pot 37%. things themſelves. As the king is capable of an office, not to uſe but to grant, &c. (6) 


PoRt. 7. 2 b.) A monſter borne within lawtull matrimonie, that hath not human ſhape cannot purchaſe, 
175 Bract. lib. 5. fo. 421, 


much leſſe reteine any thing. [g] The ſame law is de profeſſes et mr Jeerlsy for they are _ 
41 5- Britt. cap. 22. 39- liter mortui (7), whereot you ſhall read at large in his proper place, Sec. 200. 
Fleta lib. 6, cap. 41. ' P h N a 8 a R . #4 
1. E. 3. 9. 44. E. 3. 4. urc aſe. In Latin perquiſitum, of the verbe e raged Littleton deſeribeth it in the end 
3- H. 6. 24. 21. R. a. judgement of this Chapter in this manner, Item, purchaſe eft appel le poſſeſſion de terres ou tenements que home 
263-7 a — 4 120 ad per ſon fait, ou per ſon agreement, a quel poſſeſſion il ne avient per title de diſcent de nul de ſes anceſ- 
Dea. & — 47. ters ou de ſes coſens mes per ſon fait dem. So as I take it, a purchaſe is to be taken, when one com- 


Pl. Com. fo. 47. Brit, cap. 43- meth to lands by conveyance or title, and that difleifins, abatements, intrufions, uſurpations, and 


ſuch like eſtates gained by wrong, are not ſaid in law purchaſes (8), but oppreſſions and injuries. 
Note, that purchaſers of lands, tenements, leaſes, and hereditaments for good and valuable con- 


(Poſt. 76. 3.) ſideration, ſhall avoid all former fraudulent and covinous conveyances, eſtates, grants, charges and 
{5] 2 Eliz. cap. 4. limitations of uſes, of or out of the ſame, [V by a ſtatute made ſince Littleton wrote (o), whereof 
1 3. liz. cap. 5 


3. 3. Twine's cafe, Ju may plainly and plentifully read in my Reports, to which I will adde this caſe. I. C. had a 
25 — — 3 ale e leaſe of certaine lands for bo yeares, if he lived fo long, and forged a leaſe for go years abſolute- 
A Co. 72. Burrel's caſe. ly, and he by indenture reciting the forged leaſe for valuable conſideration bargained and ſol! 


1x Co. 74.Paſch.12.Ja.interJones the forged leaſe and all his intereſt in the land to R. G. It ſeemed to me that R. G. was no 
pl. and fir Rich. Groobham def, purchaſer within the ſtatute of 27. Eliz. for he contracted not for the true and lawfull in ereſt, 
in ejectione fitme in evidence al 


a tor that was not knowne to him, for then perhaps he would not have dealt for it, and the viſi- 
1828 ble and knowne tearme was forged, and — by general words the true intereſt paſſed, not- 
withſtanding he gave no valuable conſideration nor contracted for it. And of this opinion 
were all the judges in Serjeant's Inne in Fleetſtreet. 


[i] Hu. 18. E. 4. coram rege in [i] In ancient time when a man made a fraudulent feoffement it was ſaid, quod paſuit terram 
tneſaur. ” 


illam in brigam, where brigam doth fignifie wrangle, contention, or intricacy, for traud is the 

(] Lad po" 45 >. mother of them all. [&] And on the other fide, purchaſes, eſtates, and contracts may be avoided 
504 69. Berton's caſe. Eodem fince Littleton wrote by certaine acts of parliament againſt uſurie above ten in the hundred, in- 
Bb. 7. Claiton!s caſe. ſuch manner and forme as by thoſe acts is provided, which ſtatutes are well expounded in 


(Lutw. 271.) my books of Reports, which may be read there, To them that lend money my caveat is, that 
| neither 
(1) The ſeveral reports cf the caſe cited by lord Coke in the margin differ very much, According to Noy and Moore, it was 
held by all but Popham, that the remainder was good, though the baſtard was not born till after creating it; and Roll repreſents 
the cale as if the opinion had been for the remainder. But Croke agrees with lord Coke, and writes that a majority of the judges 
held the remainder void; though indeed it appears by his report, that the party at length claiming as /azvful iſue, it became un- 
neceſſary to decide what would be the effect of a remainder to an unborn baſtard. The only modern caſe I meet with on the 
ſubject is one, in which lord chancellor Macclesfield inclined againſt ſuch a remainder, even though to a child en wentre ſa mere. 
1. P. Wms. 529. However, the doctrine doth not ſeem fully ſettled. If the objection againſt the limitation to a baſtard not in e 
is uncertainty of deſcription, it muſt certainly fail where he is deſcribed by the mother any; and even where the /ather is named, it 
may ſometimes be poſſible to aſcertain him alſo ſufficiently, as well where the limitation precedes, as where it follows the baſtard's 
birth. See Bro. Grant, 17. 2. Ro. Abr. 43, 44. But if the objection is a policy of law, which, for the encouragement of marriage, 
creates a diſability of providing for illegitimate children before they are born; then lord Coke's doctrine is true in its full extent. 
See Cro. Eliz. 510. hich of theſe is the true principle of ob jection, is left to the judgment of the learned reader.—(2) Who 
ought to be deemed ſuch, ſee Poſt. 7. b. 25. b.—(3) See acc. Godb. 391. Hard. 130. Scrog's cafe, cited by lord Coke in the 
marg in, is in Dy. 175.—(4) Acc. Scamler's caſe awd 1. Ro. Abr. 7431. J. and Cro. Eliz. 636. But the caſe in March. 43. is contra; 
and there Mr. juſtice Jones affirms, that Scamler's caſe was alſo contra. However, in Cro. Cha. 556. lord Coke's doctrine ſeems 
admitted where the office is not granted ſo as to be exerciſeable by a deputy.—(5) Acc. 11. Co. 4. a. W. Jo. 264. 2. Lev. 245. and 
Caf. Temp. Talb. 99. but contra where it has been the uſage ſo to grant. W. Jo. 311. Hardr. 257. 2. Ventr. 188. and it js faid 
that the king may © arent without any uſage. March. 42. 4. Mod. 280. Dy. 295.—(6) See as to this Plowd. 38 1.— (7) Eut it 
ſeems, that this doctrine is now become inapplicable; fer there is no longer any legal eſtabliſhment for profeſſed perſons in Eng. 
land, and our law never took notice of foreign profeſſicns. See Poſt, 132. b. 2. Ro. Abr. 43. C. Wright's Ten. 28. 1. Salk. 162,— 
(8) Accord. Ante. 2. b. and Poſt. 18. b.—(g) For caſes of fraudulent gifts before the 13. Eliz. c. 5. ſee Dy. 294. b. and 295. a. 


Lib r. Of Fee ſimple. Sect. 1. 


neither dire ly nor indirectly, * art, or cunning invention, they take above ten (1) in the (5. Co. 6g.) 
hundred, for they that ſecke by ſleight to ereepe out of theſe ſtatutes, will deceive themſelves, 
and repent in the end, ö 


4 


Purchaſe terres. Littleton here and in many other places putteth lands but for an Lands and other things to be put. 


example; for his rule extendeth to ſigniories, rents, advowſons, commons, eſtovers, and other ch. ſed. 
hereditaments of what kind or nature ſoever. 


bs * 60 


þ <a. © =» 


Terre. 7 erra, Land in the legall fignification comprehendeth any ground, ſoile or earth pl. Com. 168. b. and 170. a, and 
whatſoever, as meadowes, paſtures, woods, moores, waters, mariſhes, furſes and heath. Terra 151 4. Co. $7. b. Lutterel's caſe, 
e nomen generaliſſimum, et comprehendit omnes ſpecies terre ; but properly, terra dicitur a terendo 4, E. 3. 161. and 6. E. 3. 283, 
gui womere teritur, and anciently it was written with a fingle r, and in that ſenſe it includeth 4 E. 3. ah 2 E. 12. Br 

whatſoever may be plowed, and is all one with arvum ab arando. It legally includeth alſo all r 
caſtles, houſes, and other buildings: for caſtles, houſes, &c. conſiſt upon two things, viz. 
land or ground, as the foundation or ſtructure thereupon, ſo as paſſing the land or ground, 
the ſtructure or building thereupon paſſeth therewith. * Land is anciently called Fleth, but Tr. 7. E. 3. coram Rege Nor- 
land builded is more worthy than other land, becauſe it is for the habitation of man, and in thampt. in Theſaur, 
that re ſpect hath the precedency to be demanded in the firſt place in a (2) precipe, as hereafter ſhall 
be ſaid. And therefore this element of the earth is preferred before the other elements, firſt and 
principally, becauſe it is for the habitation and reſting-place of man; for man cannot reſt in any 
of the other elements, neither in the water, ayre or fire. For as the heavens are the habitation 
ot Almightie God, fo the earth hath he appointed as the ſuburbs of heaven to be the habita- 
tion of man; Cœlam cel; domino, terram autem dedit filiis hominum, All the whole heavens are Pat. Its. 16. 
the Lords, the earth hath he given to the children of men. Beſides, every thing as it ſerveth 
more immediately or more meerly for the food and uſe of man (as ſhall be ſaid hereafter) hath 
the precedent dignity before any other. And this doth the earth, for out of the earth commeth 
man's food, and bread that ſtrengthens man's heart, confirmat cor hominis, and wine that gladdeth 
the heart of man, and oyle that makes him a cheerfull countenance, And therefore terra olim 
Ops mater dicta eft quia omnia hac opus haleant ad vivendum, And the divine agreeth herewith, 
for he ſaith, Patriam tibi et nutricem, et matrem, et menſam, et domum poſuit terram Deus, Chiiſoſt, hom, 30. 
ſed et ſepulchrum tibi hanc eandem dedit. Alſo the waters that yeeld fiſh for the food and ſuſtenance 
of man are not by that name demandable in a præcipe, (3) but the land whereupon the water 
floweth or ſtandeth is demandable (as for example) 1/ginti acras terre aqud coopertas, and beſides 
the earth doth furniſh man with many other neceſſaries for his uſe, as it is repleniſhed with 
hidden treaſures, namely with gold, filver, braſſe, iron, tynne, leade, and other metals, and (Plowd, 313.) 
alſo with great varietie of precious ſtones, and many other things for profit, ornament, and 
pleaſure, And laſtly, the earth hath in law a great extent upwards, not only of water as 
hath been ſaid, but of ayre and all other things even up to heaven; for cxjus e/t ſolum ejus eff 
vſque ad celum, as is holden, 14 H. 8. fo. 12. 22. H. 6. 59. 10. E. 4. 14. Regiſtrum origin. 
and in other bookes. a ä 

And albeit land, whereof our author here ſpeaketh, be the moſt firme and fixed inheritance, 
and therefore it is called ſolum, quia ef ſolidum, and fee ſimple the moſt higheſt and abſolute via. Sect. 59. where in this caſe 
eſtate that a man can have; yet may the ſame at ſeverall times be moveable, ſometime in one livery ſhall be made. 
perſon, and alterxis vicibus in another, nay ſometime in one place, and ſometime in another. As (Poſt. 48. b. 7. Co. 5.) 
tor example, it there be 80 acres of meadow which have beene uſed time out of mind of man, 
to be divided betweene certaine perſons, and that a certaine number of acres appertaine to every 
of theſe perſons, as for example, to A. 13 acres to be yearely aſſigned and lotted out, ſo as Vide Sea. 648. how theſe 13 
ſometime the 13 acres lie in one place, and ſometime in another, and ſo of the reſt. A. hath a acres may be charged. _ 
moveable fee ſimple in 13 acres, and may be parcell of his mannor, albeit they have no certaine (i. Ro. Abr. 329. Cro.Eliz, 421.) 
place, but yearely ſet out in ſeverall places, ſo as the number only is certaine, and the parti- Hill. 34. Elie. Rot. 489. in 


cular acres or place wherein they lie after the yeare incertaine, And fo it was adjudged in the 25 _ U e — 
King's Bench upon an oh e verdict (4). r in Banco Regis. Temps E. 1. 


Pſal. 104. 15. 


vr tit. partition. 21. F. N. B. 62.1. 
If a partition be made betweene two coparceners of one and the ſelfe-ſame land, that the Vide x. Co. 87. per Walmſl, F. 


one ſhall have the land from Eaſter untill Lammas to her and to her heires, and the other ſhall N. B. 62. K. 
have it from Lammas till Eaſter to her and her heirs, or the one ſhall have it the firſt yeare, and (Poſt. 167, a. 7-Co 30 


the other the ſecond year alternis vicibus, &c. there it is one ſelfe · ſame land wherein two perſons «775 A 132; . 


have ſeverall inheritances at ſeverall times. So it is if two coparceners have two ſeverall , ge. 

manors by deſcent, and they make partition, that the one ſhall have the one mannor for a year, 

and the other the other mannor for the fame yeare, and after that yeare, then ſhe that had the 

one mannor ſhall have the other, et fic alternis vicibus for ever, and albeit the mannors be ſeverall, 

yet are they certaine, and therefore ſtronger than Bridgewater's caſe, fo as this doth make a di- 

viſion of ſtates of inheritances of lands, wiz. certaine or unmoveable, whereof Littleton here Vige Se. 114. where advow- 
ſpeaketh, and incertaine and moveable, whereof theſe three caſes for examples have beene put; ſons, c. may be appendant and 
Wherein it is to be noted, that the poſſeſſion is not onely ſeverall, but the inheritance alſo, A 8795 ; 


It 


(1) Since fir Edward Coke's time, the rate of intereſt has been gradually reduced to g per cent. See 21. Ja. 1. c. 17. 12. Cha- 
2. C. 13. and 12, Ann. ſtat. z. c. 16. But a greater rate of intereſt is ſtill allowable in Ireland and our Plantations. It has been 


KEe 246.392. 465; 


doubted whether the 12. Ann. did not extend to money lent on lands in Ireland or our Plantations, where the mortgage is Ac. A AAA ac. 
executed in Great Britain; but the 14. Geo. 3. c. 79. declares all ſuch ſecurities made previouſly to that act to be valid, not- 2 4 


withitanding the 12. Ann. where the intereſt is not more than the eſtabliſhed rate of the particular place; and that all future 
ſecurities of a like kind ſhall alſo be valid, where the intereſt is not more than 6 per cent. It is impoſſible in the compaſs of a 
note to cite the numerous caſes on the ſtatutes of uſury. One of the moſt remarkable for the great learning and variety of 
the arguments is that ot the earl of Cheſterfield and Janſſen. 1. Atk. 301. and 2. Veſ. 325. 


(20 Acc. Fitzh. Nat. Br, 2. C. Poſt. 4. b. and 4. Co. 39. a. 
(3) Acc. Yelv. 143. See Poſt. 4. b. 
(4) 8. C. Mo. 302. 


» WV 


| 
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Lib. r. 


ky what names, &c. lands, &c. 
ſhall paſſe. 

| a] Vide SeR. 289. (Poſt, 186. 
d. Contra 1. Ventr. 393.) 

14. H. 8. 6. 4 H. 7. 3. 10. H. 
7.24. 11. H. 7 21. 14. f 7. 
4. 6. 21. H. 7. 36. 37. 9. H. 6. 
Sz. 37. H. 6: 35. 22. E 4. barre 
116. 11. H. 4. 90. 18. E. 3. Ex- 
ecution 56 4. E. 3. 48. 8. E. z. 
13. 9. Aſl. p. 12. 38. E. 3. 24. 


[ BraR. fo. 222. 17. E. 3. 75. 


39. H. 6. 38. 11. Eliz. Dy. 285. 

(4. Leon, 43. Poſt. 47. a, Cro, 

Cha. 362, Noy 54) 

{c} Paſch. 12. J. Inter Dock- 

wray & Points in evidence al 
ury in Banke le Roy. 

4] Vide Set. 279. Bract. fo. 
208. 40. E. 3. 45. Pl. Com. 154. 
10. H. 7. 24 28. 7. H. 7. 13. 
18. H. 6. 29. 34. H. 6. 47. 20. 
H. 6. 4. 18. E. 4. 4. 4. E. z. 
48. 1. E. 3. 4. 32. E. 3. Scir. 
fac. 100. 22. E. 4. barte 116. 
12. H. 3. Aſſ. 427. 34. Aſſ. 11. 
13. E. 3 tit. entrie. 57. 20. E. 3. 
Briefe 68 5. W. 2. c. 24. 

(2. Ro. Abr. 2.) 
le] Tr. 11. R. 2. in treſp. nent. 
Imprimee ne abridg 11. H. 7. 4. 


F] 7+ E. 3+ 342. f. AFM. 9. 10. 
nn 


9 
le! 45. E. 3. tit. feoffmen's et 
taits. 90. 14. H. 8. 6. Pl Com. 
541. b. F. N. B. 8. 12. E. z. 
Dower go. 

b] Ail.p. 12. 9. E. 3. 443-466. 
dome d. y. 7. R 1. int, fines in 
Theſaur. (1. Sid. 161.) 
[i] Int. Ixquiſit. apud Launcaſt. 
Anno 6. E. 1. in Theſaur Mich, 
1. H. 5 coram Rege Rot. 3. in 
Theſaur. 
L] Tr. 7. Enz. in banco regis 
5. Co 11. Ive's caſe. 14. H. 8. 1. 
46. E. 2. 22. 28. H. 8. Dyer 19. 
32. H. 8. Bro. reſervat. 39. 7. E. 
6. Dyer. 79. 
®* Gl-nvil. lib. 8. cap. 3. 
[1] Domeſday Regiſtr. F. N. B. 2. 
I] 8. E. 2. Walt. 111. 9. Aſl. 
18.11. Aſſ. p. 13. 4. E. 3. Was. 8 2. 
+ Hill. 14. E. 3. coram Rege 
Lanc. in Theſaur. 
® later. Inquiſit. apud Lane. in 
com. Cornubie coram Juſtic Aud, 
anno 6. E. 1, in Thetaur. the B. 
of Exceſter's cale, 
„] Domeſday. 
5 Camden 460. 151. 

p] Paich. 44. E. 3. coram Rege 
in Theſaur. 
5 Hill. 13. E 2. Lanc. coram 

ege in Theſaur, Camden, Brit. 


247. Rot. Par. 18. E. 1. 8. Pa 


Eve que de Carliſle's caſe. 


| 10 Pl. Com. 169. 2. 4. E. 2. 


riefe. 792. 793. 3. E. 3. 86. 
4. E. 4. 1. 27. H. 8. 12. 
[/] 20. AF. pl. 9. 


* Pl. Com. 169. a. 13. E. 3. 


riefe 241. 33. k. 3. Entrie 80. 
[«] Domeſday. F. N. B. 2. Regiſt, 


Cap. 1. Of Fee ſimple. Sect. 1. 


It is alſo neceſſary to be ſeene by what names lands ſhall paſſe. [a] It a man hath 20 acres of 
land, and by . to another and his heires, ve/furam terre, and maketh livery of ſei- 
ſin ſecundum forman carte, the land itfelfe ſhall not paſle (1), becauſe he hath a particular right 
in the land, for thereby he ſhall not have the houſes, timber-trees, mines and other reall things 
parcell of the inheritance, but he ſhall have the veſture of the land, (that is) the corne, graſſe, 
underwood, ſwepage, and the like, and he ſhall have an action of treſſpaſſe, quare clauſum fre- 
git. [5] The ſame law, if a man grant, herbagium terræ, he hath a like particular right in 
the land, and ſhall have an action grare clauſum fregit, but by grant thereof and liverie made, 
the ſoile ſhall not paſſe, as is aforeſaid, [e] If a man let to B. the herbage of his woods, and 
after grant all his lands in the tenure, poſſeſſion, or occupation of B. the woods ſhall paſſe, for 
B. hath a particular poſſeſſion and occupation, which is ſufficient in this caſe, and ſo it was re- 
ſolved. [A] So if a man be ſeiſed of a river, and by deed doe grant Fe piſcariam in the 
ſame, and maketh livery of ſeiſin ſecundum formam carte, the ſoile doth not paſſe (2) nor the 
water, for the grantor may take water there, and if the river become drie, he may take the be- 
nefit of the ſoile, for there paſſed to the grantee but a particular right, and the livery being 
made /ecundum formam carte, cannot enlarge the grant. [e] For the ſame reaſon, if a man 
grant aqzam ſuam, the ſoile ſhall not paſſe, but the piſchary (3) within the water paſſeth there- 
with, And land covered with water ſhall be demanded by the name of ſo many acres aqua (4) 
coopertas, Whereby it —_— that they are diſtinct things. [/] So if a man grant to another 
to dig turves in his land, and to carry them at his will and pleature, the land ſhall not paſſe, be- 
cauſe but part of the profit is given, for trees, mines, &c. ſhall not paſſe. [g] But if a man 
ſeiſed of lands in fee by his deed granteth to another the profit of thoſe lands, to have and to hold 
to him and his heires, and maketh livery ſecundum för mam carte, the whole land itſelfe doth 
paſſe; for what is the land but the profits thereof, for thereby veſture, herbage, trees, mines, 
and all whatſoever parcell of that land doth paſſe (5). 

L] By the grant of the boillourie of ſalt, it is ſaid that the ſoile ſhall paſſe, for it is the whole 
profit of the ſoile. And this is called /aliva of the French word /alure tor a ſalt pit, and you 
may read de ſaliva in Domeſday, and ela ſignifieth the fame thing; [i] and where you ſhall 
reade in records de lacerta in profinditate aque ſalſe, there lacerta ſignifieth a fathom. A man 
ſeiſed of divers acres of wood, grants to another omnes boſcos ſuos, all his woods; not onely the 
woods growing upon the land paſſe, but the land itſelfe, and by the ſame name ſhall be recover- 
ed in a 7 ; for bo/cns doth not onely include the trees, but the land alſo whereupon they 

row. [] The ſame law if a man in that caſe grant omnes boſcos ſos creſcentes, Sc. yet the land 
itſelfe ſhall paſſe, as it hath beene (6) adjudged. Fraſſetum ſigniſieth a wood, or ground that is 
woodie. [/] If a man hath a wood of elder trees containing 20 acres, and granteth to another 
20 acras alneti (with an = not a v the wood of elders, and the ſoile hereol tral paſſe, but no 
other kinde of woods ſhall paſſe by that name. Alnetum eft abi alni arbores creſcunt f. And 
ſullings are taken for elders. [n]] Salicetum doth ſigniſie a wood of willowes, «bi ſalices creſcunt. 
Theſe trees in our bookes are called /axvces. * Selda is a wood of ſallows, willows, or withies. 
A brackie ground is called filecetum, ubi filices creſcunt. A wood of aſhes is called fraxinetum, 
ubi fraxini creſcunt, and paſſeth by that name, and /upulicetum, where hoppes grow, and arun- 
dinetum, where reeds grow. Some ſay that dene or denne, whereof dena commeth, is properly a 
valley or dale. Dena filve, and the like, [a] as drofden, or drufden, or druden, fignifieth a 
thicket of wood in a valley, for druf or dru, ſigniſieth a thicket of wood, and is often mention- 
ed in Domeſday. And ſometime dena or deuna ſignifieth, as villa and denne, a towne. 

[0] Cope ſignifieth a hill and ſo doth lawe, as ffanlarve is ſaxers collis, [y] Howe alſo figni- 
fieth a hill. And hope combe and fory are valleys, and ſo doth clough. And dunum or duna ſig- 
nifieth a hill or higher ground, and therefore commonly the townes that end in dun, have hills 
or higher grounds in them, which we call downs. It commeth of the old French word dun. 

[] In our Latin a wood is called bo/cezs, Grava ſignifieth a little wood, in old deeds, and 
birf or hurft a wood, and ſo doth holt and hawe. Tavaite fignifieth a wood grubbed up, and 
turned to arable. Sterhe or fede betokeneth properly a banke of a river, and many times a place, 
as /orve doth, and «vic, a place upon the ſea-ſhore, or upon a river. Lea or ley ſignifieth 

ſture. 

[r] If a man doth grant all his paſtures, paſluras, the land itſelfe imployed to the feeding of 

beaſts doth paſſe, and alſo ſuch paſtures or feedings, as he hath in another man's ſoile. Lefeves 
or leſues is a Saxon word, and fignifieth paſtures. [/] Between paſtura and paſcuum, the legall 
difference is that paſfura in one ſignification containeth the ground itſelfe called paſture, and by 

that name is to be demanded. Paſcuum feeding, is whereſoever cattell are fed, of what nature 
ſoever the ground is, and cannot be demanded in a præcipe by that name. 

O] If a man grant omnia prata ſua, all his meadowes, the land itſelfe of that kinde paſſeth, e: 
dicitur pratum quafi paratum, becauſe it 3 ſponte without manurance. [4] A man grants 
omnes brueras ſuas, the ſoile where heath doth grow paſſeth, and may be demanded by that name 


in 


(1) Contra Keilw. 118. and Palm. 174. Alſo in 2. Ventr. 393. it is argued by North attorney-general, that wefure of land 
means all the profits. But 4. Leo. 43. and Ow. 37. are with fir Edward Coke. Indeed his interpretation is conformable to the 
ule of the word in ſome ancient deeds, and ſeems warranted by 4. E. 1. ſt. 1. f. 4. and 13. E. 1. fi. 2 c. 25. ſ. 10. It alſo appears 
moſt agreeable to the derivation of the word, which is from weftio. See Cow. Interpret. ed. 1727. voc. veflura and weflure, Note, 
the difference taken in Palm. 175, between vefluram terre, primam veſturam terræ, and primam wveſluram terre from one quarter ta 
another; and between ſuch grants by the Ling, and thoſe by a ſubjeF. As to preſcribing for ſola weftura, ſee Poſt. 122. a. 


(2) Acc, Poſt. 122. a. but ſee contra by lord ch. j. Holt, in 2. Salk. 637. The truth is, that the authorities on this ſubje& are 
very numerous, and ſeem contradictory. Some agree with fir Edward Coke; according to others, one having a wal fiſher 
__ be owner of the ſoil ; and again ſome hold, that a ſeveral fiſhery and the ſoil may be in different perſons, but that they haſt 
be preſumed to be in the ſame perſon till the contrary is pleaded. Beſides the books cited in the margin, ſee 17. E. 4. 6. b. 10. H. 
7. 26. Bro, Precipe 33. and Dav. 55. b. 4< tor 7 42 2 4 Kane * — 


(3) Acc. Dav. 55. b. 
() See Acc. Velv. 143. 


(5) Adj. Acc. in the caſe of a deviſe. Cro. Eliz. 190. 
(6) To know when wood will include the ſoil, and when not, ſee Bro. Grants. 167. Cro. Ja. 487. 524. 2. Ro. Abr. 455. U. Pl. 1. 3. 
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COURT OF CHANCERY, Moxoar, Avovsr 5. 
(CUEVALIER DE GARCEN. v. HENKY LOKD FAU» 


CONBURG, AND OTHERS, 
We noticed this case on Saturday last: it now 


ame before the Court on exceptions to the Master's | 


report, The first was with regard to the evidence ; 
the second, to the construction on that evidence, 
Nathaniel Piggot, one of the parties, died since the | 
commencement of the suit. It respected the will of 
Aune Fairtax, dated the 17thof March, 1784. Tae 
cause was heard in this Court ou the 19th of Jane, 
1801, in censequence of which, the report, on nu- 
merous facts, was referred to one of the Masters, and 
on the lch of last month, that report was given. 
The will, after various devises, assigned all the rest 
and residue of the personal effects of the testatrix to 
her executors (the Defendants), upon a trust, that 
they, or the survivor of them, should apply and dis- 
pose of the same as she by a codict} should direct. 
And for want of such appointment, then to pay and 
apply it to Charles Redden and John De Garcen, 
who were thus made ber residuary legatees.. The 
cedicil was subsequently annexed, and contained 
small legacies to the following persons, or commu— 
nities:— 1. To the Superior of the Benedictine 
Movks of the North and South Province, 2007, 2. 
To the four Ministers of the Chapels of Gilling, 
Lopley, and Micklegate, 100. each. 3. To the Su- 
periore+s of the Benedictine Nuns of Cambray, 200“. 
4. To the Superioress of the Poor Nuus of St. Claire, 
2007. 5. To the Superioress of the Black Nuns of Paris, 
2004. 6. To the Superioress of the Benedictine Nunsof 
Loraine, ——, 7. To Joby Boulton, ot Gilling-Castle, 
20004. tor the maintenance of a Catholic Minister iu 
any situation he should select. 

The question on the original bill was, whether 
these legacies were valid; or, whether being nuga- 
tory, che sums so iutended to be applied, were tb 
2 to the residuury legatee, the present Plaiu- 
tut, 

Mr. RouiLLx, for the Plaintiff, said, that the foi- 
lowing questions were referred to the Master, with 
respect to these ecclesiastical institutions: Ist. If 
there were any Superiors to these orders? 2dly. It 
there were Superiors, what was their office; and 
| whether legacies could devolve to them ? Further, 

where they were resident at the time of the death of 
| the testatrix, and when the report was made? The 
Learned Counsel, after reciting the report of tbe. 
| Master, stated the evidence which bud been laid be- 
| fore him, and the codicil of the will. The principal 
authority_on which the report was founded, was the 
affidavit of Jean Brure, Doctor of the Sorbonne, and 
of five or six other canonical gentlemen. 

The Master found there were establishments of 
the kiud mentioned inthe will; that there were Su- 
periors to these institutions ; and he not only points 
„at their situation, but their duties. Ile gives, the 
amount of the whole estate at 15,217“. of which 
10,4780, is in a mortgage, and 1,050/. the estimate 
oha house belonging to the testatrix 1 Crosvenor- 
Street, He finds that 2000, had been laid out upon 

securities, and he states the interest accruing 
upon it. 

Mr. Rowttty argued, that che Master, instead of 
stating che existence of these religious societies, 


| 
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| 


ought to have found in his report, that chey had 
aud destroyed. The, Plaintiff was a 


been abrogated 


Country, paying at leust à temporary aftegiance to 
the Sovereign, aud he was as much entitled to the 
protection of the laws of this country as avy other 
individual. Tbe Plaintiff was the nearest relation, 
and the owject of the peculiar favour of the testatrix. 
it was very extraordinary, thut the Master, instead 
of seek ing proſessional assistance for the construction 
of foreign laws, had taken the opinion of clerical 
pelsons, who would be supposed to be wholly uuae— 
quainted with juridical subjects uncounected with 
the Cauon Law, The Learned Counsel was ſortu— 
nately provided with the opiuions of FRA N cOIS Dy 
Tun xor, a Counsellor of the Parliament of Paris, 
born at Rouen, of the age of 42 years. Ihis gentic- 
mau deposes to the former existence of the Ocders 
distinguished in the will, but asserts, that, on the 
13th of. February, 1790, they were suppressed. Ile 


| 
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aguth province of England. He hal brard of the 
province of York and of Canterbury; but with this 
ecclevia>tical geography he was wholly unacquainted, , 
and jt so much resembled the iustitution of a Catho- 
lic hierarchy, that he could not wonder at the indig 
nation against the Papal power among the lower 
orders, although be disapproved of it. It was not 
to be $upposcd, that the Legislature could have 
lately acted frum the seutiment to which he bad just 
adverted; but although the liberal mind would give 
every possible nidulgence to the dictates of consci- 
ence, yet it was neither discreet nor decent, that a 


repert recogy'zing this catonical division of the 
K 


ingdom should be admitted on the files of the 
Court. After entering much at length on the prin- 
eiples of foreign law, and on the general adoption of 
these throughoat Catholic Europe, the Learned 
Counsel directed his attention tu. the maxims of 
British jurisprudence, as stated iu Littleton, Coke, 
Brookes, and Lord Redesdale, noticing in his progress 
the statutes of the 1st of Edwere the Sixth, and of the 
9th George the Second, as applicable to this subject. 
He concluded with remarking, that these legacies 
could not be valid, because the whole of the pro- 
perty which must be appropriated to them, were 
either in mortgage or in leasehold, and therefore, 
in the nature of real property, so that they could 
not be given in mortmain. 

Mr. P1660T, on behalf of the Legatees, cortend- 
ed, that these Superiors were: not to be consideret! | 
as representatives of a feligious order, but as in- 
dividuals, and as the private and confidential frieuds+ 
of the testatrix. Jt the présent Plaintiff were the 
next of kin, aud connected with the tegtutrix in the 
bonds of affection, it was singular, that of this near 
and dear lriend she had not learut the name, tort 
John, not Joseph de Garcen, was appointed ker 
residuary legatee. _ 

The Learned Counsel thought, during the speech 
of his Friend, that he ha! been trausported jiuto 
some Catholic country, where the papal rights were 
most zealously svpported. He would confidently 
maintain, that even in the time of Henry VIII. be- 
fore the reformation, no such doctrines would have 
been endured as were urged on the present occasion. 

Mr. Pie or followed his learned opponent through 
the Several English authorities be had cited, and. 
contended they were all favourable to the legatces. 

The Lond CHAN CEULOR.—“ The first words are, | 
[ give to each Superior of the Monks of the North 
aud South province. Can I recognise in any man or | 


| woman the character of Superior in the North und 


South of England ?” 

Mr. PIT My Lord, this is only the methcd | 
in which the testatrix has chosen 10 designate par- 
ticular persons, & cerfum est, guod certir reels potect. 
Here is nothing fiduciary, nothing in trust, as in the 
case of Smart and Prugen, 6 Vesey, 500. "That was 
a bequest to Sister Wimired Clare, the cousider— 
ation fer which was, that fifty masses, and one au- 
nual mass, for the poor s2Rd of the testatrix, were: to. 
be performed, Some of these Eeclesiastical Socte- 
ties are now established in Dorsetshire and in Lan- 
casbire, aud the same names, forms, and distinetions 
are continued wherever any of these Communities 
| reside,”—The Argument deferred. 
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, | : E FOOT Nuus Q Claire, 
200. 5. To the Supe rioress oſ the Black Nuns of Paris, 
200. 6. To the Superioress of theBenedictine Nunsof 
Loraitie, —, 7. To Johu Boulton, oi Gilling-Castle, 
20001. for the maintenance of a Catholic Mmister iu 
any situntion he should select. | 
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The question on the original bill was, whetber| 


these legacies were valid; or, whether being nuga- 
tory, the sums so intended to be applied, were tb 
de volve to the residuury legatee, the present Plain- 
tiff. 2 
Mr. RoniLLx, for the Plaintiff, said, that the fol- 
lowing questions were referred to the Master, with 
respect to these ecclesiastical jnstitutions : Ist. If 
there were any Superiors to these orders? 2dly. It 
there were Superiors, what was their office ; and 
| * bother legacies could devolve to them? Further, 
where they-were resident at the time of the death of 
the testatrix, and when the report was made? The 
Learned Counsel, after reciting the report of the 
Muster, stated the evidence which bud been laid be- 
fore him, and the codicil of the will. The principal 
avthority.on which the report was founded, was the 


1 


affidavit of Jean Brure, Doctor of the Sorbonne, and 


dividuals, and as 
of the testatrix. 
next of kin, aud connected with the testutrix in the 
bonds of affection, it was singular, that of this near | 


John, not Joseph de Garcen, was appointed her 


of five or six other canonical gentlemen. 


| 


[1 
| 
' 


amount of the whole estate at 15,2174, of which 
.vf'a house belonging to the tesfatrix th Crosvenor- 


securities, and be states the interest accruing 


The Master found there were establishments of 
the kind mentioned in the will ; that there were Su- 
periors to these institutions ; aud he not only points 
dat their situation, but their duties. Ile gives, the 


10,4784, is in a mortgage, and 1,650. the estimate 


street. 


He finds that 2000; had been laid ont upon 


upon it, by 

Mr. Router argued; that the Master, instead of 
stating the existence of these religious societies, 
ought to have ſound in his report, that Oey his 
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Coun ry, Paying at | 
the Sovereign, and he was as much eutitled tp'the 
protection uf. the laws of this country as any other 
individual, The Plamtiff was the nearest relation, 
and the ovject of the peculiar favour of the testatrix. 
It was very extraordinary, that the Master, instead 
of seek ing proſessional assistance for the construction 
of foreign laws, had taken the opinion of clurical 
pers0ns, who would be supposed to be wholly unvac- 


quainted with juridical subjects uncounected with 


the Cauon Law, The Learned Counsel was fortu- 
nately provided with the opinions of FrRaxcors DF 
TovrxorT, a Counsellor of the Parliament of Paris, 
born at Rauen, of the age of 42 years. Ihis gentle- 
mau deposes to the former existence of tbe + a 
distinguished in the will, but asserts, that, on the 
13th of. February, 1790, they were suppressed. He 
does not content himself with giving his opivion, 
but cites his authorities, He says, that No. 45 of 


the Moniteur, gives the decrees of the National At- 


sembly, which, with respect to these orders, declarent, 
sont et demeurent annullts en France. Ile says, that 
before the dissolution of these establishments, a Su- 
perior was only a temporary chief; that he was re- 
moveable at pleasure; that in law, it a male, be 
was only a monk; if a female, she was only a nun; 
and that, male or female, they took only for the be- 
nefit of the institution to which they belonged. 
Quicquid, acquirit monachus, ad monusterium acguiritur. 
The arrèt of the Parliament of Dijon deelares lega- 
cies to be void, the application of which was not 
Specifically stated. Religious persons were, consi- 
dered, with respect to property, as culprits doomed 
to death; they could receive no legacies. Among 
the authorities quoted by the Learned Professor 
were, the Edict of 1749, respecting persons iti mort- 


main; the Dictionaire du droit Canonique, 1 vol. 186; 


| 


2 vol. 225. A monk, as soon as he has made pro- 
ſession, is dead, quoad cirilia ; he cannot possess pro- 
perty; all he acquires is ſor the benefit of the convent, 
The same principle is recognised in Denizar's Collec- 
tion de Jurisprudence, title Mort Civile, where the prin- 
cipal questions on civil death are stated. To these 
he adds, Lair Ecclesiastiques de la France, par Louis de 
Heriquois. The affidavit of Monsieur Samuel Cossart 


was another respectable source by which the Master 


establisbment was stated as thay of the north aud 


bad not been assisted in his decision. He deposes, 


that by the decree of the National Assembly, these 


religious persous were deprived of their rank as the 
regular clergy ; that they were thrown into the mass 


of seculars ; and that they no louger existed as a' 
canonical institution, 


The-Learned Counsel cited 
from a MS, in the collection of the British Museum, 
with which one of tbe librarians attended, the ob- 
Servance of poverty ordained by St. Benedict, Ne 
quis prexznnt eliquid dare aut accipere ;—nec nihil omnino, 
omnia omnibus gunt communig.” Another dictum of 
equal importance, was that of the Cardinal De 
Turre. Nec quisguam aliquid dicat, nec presumut aliguid 


aim. Not even à pen, or a bodkin, aut graphium aut} 


acus, could be their own property. To these the 
Learned Counsel added the decrees of the Council bf 


Trent, and the Codex Monasticum, all of which wege 


arranged ou. the. floor of the Court. Mr. Roster 
was greatly astonished, that such an+ecclesiasticaly 


| 6 | 
| 
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been abrogated aud destroyed. » The Plaintiff was 4 
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the private and confidential friends 
It the present Plaintiff were the 


and dear [riend she had not learut the name, far 


residuury legatee. _ 
The Learned Counsel thought, during the speech 
of his Friend, that he had been trausported iuto 
some Catholic country, where the papal rights were 
most zeulously svpported. He would confidently 
maintain, that even in the time of Lenry VIII. be- 
fore the reformation; no such doctrines would have 
been endured as were urged on the present occasion. 
Mr. Pic o07T followed his learned opponent through 
the several English authorities he had cited, and 
contended they were all favourable to the legatces. | 
The Lord CHANCELLOR —* The first words arr, | 
[ give to each Superior of the Monks of the North | 
aud South province. Can I recognise in any man or | 
woman the character of Superior in the North and 
South of England!“ A 
Mr. P1660Tr—** My Lord, this is only the method 
in which the testatrix has chosen io designate par- 
ticular persons, & certum est, quod cert u red puteat. 
lere is nothing fiduciary, nothing in trust, as in the 
case of Smurt and Prugen, 6 Vesey, 500. That was 
a bequest to Sister Winitred Clare, the - consider- 
ation for which was, that fifty masses, and one an— 
nual mass, for the poor svul of the testatrix, wer“ to. 
be periormed. Some of these Eeclesiastical Socie- 
ties are now established in Dorsetsbire and in Lan- 
casbire, and the same names, forms, and distinetions 
gre continued Wherever auy of tbese communities 
reside. —The Argument deferred. 
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COURT OF CHANCERY, Turear, Ave. 6, 1805. 
BLOWEK v. JAMES, 

The Plaintiff enlisted as a soldier in the artillery, 
and lett a copy hold estate, which this bill seught r. 
recover, in the possess1on of George Williams. 1» 
March, 1785, this person wanting money, borrowed 
upon this estate the sum of 3501, as if it were his ow, 
p operty, The Defendant leut the money, touk the 
security, and a redemption bond was executed, In 
March, 1788, George Williams still occupied the 
premises, aud passing himself off as the proprietor, 
sold them to the Defendant for 4007, When the 
Plaintiff returned from his military engagement, he 
vas ustonished to find this purchaser, EDwarp 
JaM+s, in the possession of the estate, and filed the 
prese ut bill to obtain redress. | 

The ATToKkNEY-GENERAT, for the Defendant, 
pleaded the equitable bar of his being the purchaser, 
without notice of the. mortgage. The Defendant 
had executed a bond, on the advance of the first 
350/. to surrender the estate on the re-payment of 
that money. Afterwards, he had paid the conside- 
ration, which was the full value of the estate; aud 
= trusted his Lordship would not over-rule the 
plea. f N 

Mr. RowILLY, for the Plaintiff, explained, that 
the custom of the Manor was to enter as a surten— 
der, and then to give a separatt bond of redemption, 
He said, that in a plea for a valuable consideration, 
without notice, it was essential that the Defendant 
sbouldestate the particulars of the consideration, 
and that he should aver he had no such notice. 
The party must state the consideration, not with un— 
certainty, but with precision. Lord RECESDALE, 
in his book, obs-rved, (p. 215,) “ Such à plea must 
aver the person who conveyed a mortgage was 


seised in fee, or pretended to be so seised, and was 


in pos: ession of the cunveyance,—1t must arer the con- 
side ruſ iun and the actual payment,” Nis Lordship re- 
fers to the 3d Atkins, 814, where the objection taken 
by Lord Ha AMD was, that the consideration was 
not distinct and separate; and the plea did not 
aver the same was really and bont fide paid. An- 
other objection was, that a part of the consideration 
was, Surrendering back the mortgaged premises, and 
the Defendant did not say he at that time had 
not notice. 

The LogD CHAYCELLOR said“ The defect upon 
the plea is, that you cannot, upon the matter averred, 


Say, what sum of money was paid tur the equity of 


redempuon. Itisa rule iu plearling, that when you 
mean to cover à subject, you must say what you 
paid for that Subject. lu this case, the first was a 
mortgage, the second was a purchase, and upon that 
the arrangement was, that you were to give back 
part of the premises; and the sum you were to give, 
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that body had been ſound the most enlightened indi- 


LY 


ſcooſines of M. unt Jasa, when they emigratcd (of, 
Evglayd, and settled in Dorsetthite, A legacy was 
Teſt 0 Augustin U'Esrange, the Abbot of that s- 
2 which Lord Alvauley was of opnnon was Ca. 
paltte of taking eftect. The orders were established. 
aud they were incapable of being destroyed, but by, 
the authority by which they were founded. That 
authority was the Pope, and every Court in Europe 
solicited the dissolution of the Jezuits bf tht Sre ut! 
Rome. The question was not, if the AUbuts and: 
Abbesses could devise property, but whether they 
could take it fr their own personal convenence aud, 
benefit. You have (said Mr. Hall) the Master's 
report in favour of the legatees; you have living 
witnesSes, acquaiuted with the customs and regula 
tions of their order, deposing in favour of -that re- 
port ; you have, my Lord, much more, you have 
Moses and the Prophets; you have Christ an his 
Apostles; and if you do not beheve, * neither will! 
you, though one should rise from the dead,” The} 
members of these institutions were now thrown on 
the humanity of all nations; the Learned Counsel on 
the other side say, that they are in a condition Ol 
evil death; natural death must be a consequence 
as inevitable, it they are deprived of these doua- 
tions.“ 0 

| Mr. RowtLLy, in support of the exception s. said, 
that it was high time to recal his Lordsbip's atten- 
tion to the true question in the cause, wh.ch was, if, 
at the lime of the death. of the testatrix Arne Fair- 
fax, these were such orders as were distinguisbed in 
the will, and whether the individuals of wiich they. 
consisted could take legacies for their own benefit, 
The atlidayits produced on the other side were from 
persons wholly incompetent to decide this questh-n, 
depending on a profound knowledge of the laws of 
France, Tbese depositions were from clergymen 
aud females, and they were met by the erudition of 
experienced dignitaries of the law, It was exactly 
the same as if the afidavits of half a dozen curates 
aud the women of their congregation, on the intri- 
cacies of British juris; rudence, were opposed to his 
lordship and the learned judges of the laud. Ove of 
the authorities, a judge of the parliament of Paris, 
Monsieur de Fourneaux, had not been treated with, 
the respect he deserved. Among the members of 


viduals, who were the great ornament of the age anc | 
country in which they appeared. They wore the; 
gown of office, not for the petty emuluments which 
at the English bar were to be acquired, but to con 
fer honour on the institution to which they be- 
longed, and to connect their own reputation with 
the progress of jurichcal philusophy, aud with the 
advancement cf the glory aud hbappiness of mai: | 
kind. | CER 

The Learued Counsel tock a comprehensive view 
of the various relations of the subject, and of 1ts con- 


was the difference between the principal of 3507, aud 


the interest due upon it, and 4007, The question is, detailed 


if the first being a transaction of mortgage, and the 
second of purchase, wi.ether the sum you. so gave 
for the purchase amvunted to sixpence. Yau aver 
you paid 400/.; and the doubt arising upon the plea 
is, if you are to state what you gave upon the whole 
for mortgage and purchase, ur whether you are 
bound to state distiuctly what precise sum you gave 
on the purchase.“ | 

The ATTORNEY-GENERATL.—* These, I hope, 
are errors, my Lord, walch may be antended.“ 

Mr. RomiLLY.—* We shall reply to the plea, 
there is no doubt,” | 


The Lord Ca CELLOR,—* Then let it stand 


for an auswer.“ 
CHEVALIER DE GARCEN v. HENRY LORD FAUCON= 
| BURG AND OTHERS, 

We stated, yesterday, the introductory argument 
in this cause, on the exceptions to the Master's re- 
port, The further hearing occupied nearly five 
hours of the time of the Court this morning. 

Mr. P166oT, Mr. Serjeant PALMER, and Mr. 
IIa L, addressed the Court on behält ofthe legatees, 
the Super.ors, and the Superioresses of the several“ 
ccclesiastical orders we have noticed, There were 
only two questious in the cause, Ist, Whether the 


legatees were sufliciently identified ? 2dly, It they 


nexion with our legal and pulveal maxiun, Ls 
at considerable length the history or the | 
order of Jesuits, which were established in Frauct 
uuder Lewis XV. and $ubsequently exterminate 
under the mandate of Pope Clement. Ile ins, 
that there were no such communities in Eugland us 
were stated to exist ia the report of the Master 
and if no such socicties remained, uo Superiore 
could belong to them, and the property in quentiou | 
must Fevert to the residuary legatee, fur whom be 


ap "MEG, n FAR : a 
he Lon D CHASCELLOR,— The question ie, i 


the decree of the National Assembly applies to u- 
men at all. Another is, if, when a nun is de>tro 4 
as to her canonical character, wheiher she be alter. 
wards any thing more than a woman, I have uw in- 
formation before me what is the precise cistuchien 
between regulars and seculars, aud the decree of the 
government of France for the time being au rep: ot 
to the males, is supposed to operate in producing the 
conversion from the one to the other. Let staune 
over till 'Thursday morning.” 
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could take under the will? Tbe case of the Arch! 


, $4.4 TJALT 
me, or pretended to be so seised, and was 
in possession of the conveyance, —1t must aver the con- 
s8ideration and the actual payment,” His Lordship re- 
fers to the 3d Atkins, 814, where the objection taken 
by Lord Haxbwikce was, that the consideration was 
not distinct and separate; and the plea did not 
aver the same was really aud bond fide paid. An- 
other ehjection was, that a part of the consideration 
was, Surrendering back the mortgaged premises, and 
the Defendant did not say he at that time had 
not notice. | 

The LonD CHAYCELLOR said“ The defect upon 
the plea is, that you cannot, upon the matter averred, 
Say, what sum of money was paid fur the equity of 
redemption. It is a rule iu plearing, that when you 
mean to cover a subject, you must Say what you 
paid for that subject. lu this case, the first was a 
mortgage, the second was a purchase, and upon that 
the arrangement was, that you were to give back 
part of the premises; and the sum you were to give, 
was the difference between the principal of 3507. aud 
the interest due. upon it, and 4007, The question is, 
if the first being a transaction of mortgage, and the 
second of purchase, wti.ether the sum you. so gave 
for the purchase amounted to sixpence. Yau aver 
you paid 4007.; and the doubt arising upon the plea 
is, if you are to state what you gave upon the whole 
for mortgage and purchase, ur whether you are 
bound to state distinctly what precise sum you gave 
on the purchase,” 7 

The ATTORNEY-GENERAL.—* These, I ho 
are errors, my Lord, watch may bveamenaed 

Mr. RouiLTI.—“ We shall reply to the plea, 
there is no doubt.“ | 

The Lond CuAscLTOR.—“ Then let it stand 
for an answer.“ 7 | 
CHEVALIER DE GARCEN v. HENRY LORD FAUCON= 

BURG AND OTHERS, 

We stated, yesterday, the introductory argument 
in this cause, on the exceptions to the Master's re- 
port. The further hearing occupied nearly five 
bours of the time of the Court this morning. 

Mr. Piecor, Mr. Serjeant PaLMER, and Mr. 
Har, addressed the Court on behalt ofthe legatees, 
the Super.ors. and the Superioresses of the several 
ecclesiastical orders we have noticed. There were 
only two questions in the cause, Ist, Whether the 
legatees were sufliciently identified? 2dly, If they 
could take.vnder the wall? 
bishop of Canterbury, 2 Coke, 48, tended to shew, 
that Members of Ecclesiastical Corporations, under 

distinctions peculiar to those corporations, could take 
under a will. It was absurd to cite as au authority 
at this day, the vows of poverty of St. Benedict, 
anno donini 480, they could have no reference to 
the state of society in 1805. In the case of the 
King v. Lady Partington, 1 Sac. 162, Anne Barlow 
de vised, for the good of her soul. the estate which 
was not her's, but belonged to God and his Saints, 
and the Court there held, that the Mopk might pur- 
Chase. The case of Sir William Hamilton was ar- 


WAS 


gued by Lord Hardwicke, by Sir Philip Yorke, and | 


Sir Robert Raymond, 
rence Hamilten went to Douay, and there became 
a Monk. Sir William, his son, took possession of 
the estate, which was forfeited op his becomi''g a 
rebel. Sir Laurence afterwards repented of his 
vos, returned, took the sacrament, and obt s ined a 
re-possession of his estates. He was not barred 
on account of having been a Monk professed. o 
the sume purpose were cited Swinburne, 360. 
Digest, book 34, section 20. Coder b. 48. 1. The 


Pe, 


| 
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aud females, and they were met by the erudition of, 
experienced dignitaries of the law, It was exactly 
the same as if the affidavits of hali a dozen curates 
and the women of their congregation, on the intri- 
cacies of British jurisp rudeuct, were opposed to his 


lordship and the learned judges of the land. Ove of 


the authorities, @ judge of the parliament of Paris; 
Monsieur de Fourneaux, had not been treated with, 
the respect he deserved. Among the members of 
that body had been ſound the most enlightened indi- 
viduals, who were the great ornament of the age and 


| 
country in which they appeared, They wore the 
gown of office, not for the petty emuluments which, 
at the English bar were to be acquired, but to con 
ſer honour on the institution to which they be- 
longed, and to connect their own. reputation with 
the progress of juricical , philusophy, aud with the 


advancement 
kind. 3 | 
The Learued Counsel tock a comprehensive view 
of the various relations of the subject. and of its con- 
nexion with our legal and pohveal maxiums, LU 
detailed at considerable length the history or the 
order of Jesuits, which were established in Fraucr 
uuder Lewis XV. and subsequently exterminate 
under the mandate of Pope Clement. Ile insi5!<d 
that there were no such communities iu Eugland us 
were stated to exist ia the report of the Master 
and if no such sociceties remained, no Superiore 
| 


could belong to them, and the property in questiou 
vert to the residuary legatee, fur whom he 

— 1 p « 
nb CHASCELLOR, The question ie, if 
the decree of the National Assembly applies to w- 
men at all. Another is, if, when a nun is destros ed 


as to her canonical character, whether she be alter- 
wards any thing more than a woman. I have uo in- 


of tbe glory aud happiness of mai. 
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formation before me what is the precise distinction 
between regulars and seculars, and the decree of the 
government of France for the time being » 1th rep: ct 
to the males, is supposed to optratce in producing the 
Let icstand 


conversion from the one to the other. 
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"The case of the Arch- 


aver till Thursday morning.” 
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Ihe facts were, that Sir Lau- 


object of our Protestant policy, was to prevent 


Catholic worship: these fraternities and sisterhoods 
were not composed of persons who made proselytes 
by popular hurangues, they secluded themselves 
from society to devote themselves to God. The 
Statute of the 31st & 32d Hen. VIII. stripped all the 
smaller eccesiastical establishments of their pro- 
perty, because, in the Royal language, the members 
were unthrifty dealers, but the rights and privileges of 
the members were uot abrogated, They were long 
subsequently recognized, and protected in the Ca- 
tholic worship, under statutes passed in the times of 
the First aud Second George, Inu Coke's Littleton, 
132, the King made a Monk of his farmer, and it 
was held that he could have property aud the right 
of recovery. The same doctrine was maintained in 
the celebrated case of the Monks of La Trappe. The 
brothers of that iuszitulion accommodated them- 
selves to the discipline of St. Baruard. They ate 
neither meat nor fish; they lived upon vegetables; 
they ahstained from all commerce with the world, 
_ And perlormeqd all the rites of hospitality, aud espe- 
cially to English travellers. On the 15th of May, 
1792, this religious order was suppressed in France, 
And sought refuge in Switzerland, There they con- 
Aipued until the troops of the Republic invaded the 
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| L] But carucata terre and bovata terre are words compound, and may containe meadow, paſ- x 14 
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Lib. 1. Of Fee ſimple. Sect. 1. 5 


in a præcipe, it is derived from bruyer, a French word for heath, and it is called ros in the Brittiſh 
tongue. 

oncaria or runcaria ſignifieth land full of brambles and briers, and is derived of roucter, the 
French word which ſignifieth the ſame, and as much as /enticetum, [a] By the grant of omnes [4] Regiſt, 1. E.3. 4 F. N. B:2. 
Juncarias or joncarias, the ſoile where ruſhes do grow doth paſſe, for f onc in French is a ruſh, 
whereof joncaria commeth. [] A man _ omnes ruſcarias ſuas, the ſoile where ruſci, i. e. [I] 16. Al. p. 9. Regiſter, 
kneholme, or butchers pricks, or broome doe grow, ſhall paſſe, and ſo in the verſe in the Regiſter 
it is called, but in F. N. B. fol. 2. in the verſe p//caria is putinſtead of raſcaria. And jampua Jampns. 
commeth of Joc and notuer, a wateriſh place, and is all one in effect with joncaria, He that (Cro. Cha, 179 ) 

teth omnes mariſcos ſuos, all his fennes or mariſh grounds doe paſſe. Mariſcus is derived of 
the French word mares or marets; the Latin word for it is palus or locus paludoſus. Mora is de- 
rived of the Engliſh word moore, and fignifieth a more barren and unprofitable ground than 
marſhes, dangerous for any cattell to goe there, in reſpect of myrie _ moriſh ſoyle, neither 
ſerves it for getting of turves there. [e] You ſhall reade in record, that ſuch a man perguifivit fe] paſch. 47. E. 3. coram rege 
treſcent. acr. maretti, Sc. This word marettum is derived of mare the ſea, and tego, and properly Lincoln. rot. 28. 
fignifieth a mooriſh and gravelly ground, which the ſea doth cover and overflow at a full ſea, [4] Mag. Cart. c. 31. Wallingford 
and lyeth betweene the high water marke and low water marke, infra fluxum et refluxum maris, Nott. Bolon. Lanc, Kc. Trin. 33. 
By grant of theſe particular kinds, the lands of theſe particular kinds onely doe paſſe ; but as 4; Hfuaiggers Af ow 
hath been ſaid, by the grant of land in generall, all theſe particular kinds, and ſome others doe © 2 #6. 


coram rege in Theſ. 18. E. 2. 
e. Non mihi fi centum linguæ fint * centum, Omnia terrarum percurrere nomina 


And therefore let us turn our eye to generall words, which doe include lands of ſeveral forts 3. 86. 47 E. 3. 21. honor de 
and qualities. [4] By the name of an honor, (1) which a ſubject may have, divers mannors — 49. E. 3. 324. 8 de 
may — paſſe, So by the name of an ifle, iſula, many mannors, lands, and tenements Pyer 588. honor de Gloge, F. N. 


. X F « B. 265. honor Abbath. de Merle. 
olme or hulmus ſignifieth an iſle or fenny ground. A commote is a great ſeigniory, and 5s. E. 4. 129. 7. H. 6. 39. 1. 


y the name of a caſtle, one or more mannors may be F. 3. 4. Kc 13. E. 3. jurveiet, 
a mannor, &c, a caſtle may paſſe (2). In Domeſday I 5H. Co. ** fry 0 wy = 
read, Comes Alanus habet in ſuo caftellatu 200 maneria, Sc. præter caſtellariam habe dof," the ad oabaen 


f 4.3 Maneria 3 jongo. 8. H. 4. Pl. Cor, 168. 
and in that booke a caſtle is called caftellum, and caftrum, and domus defenfibilis, and manſus mu- 3.H.9.1. 8 Rr hon 


ralis, [V] But note by the way, that no ſubject can build a caſtle or houſe of ſtrength imbat- * 13. E. 3. juriſdict. 23. 

telled, &c. or other fortreſſe defenſible, called in law by the names aforeſaid, and ſometimes [e] 26. Af. 54. 29. E. 3. = 
domus kernellate or carnellate, imbattellate, tenellatæ, machecollatæ, meſe carnelet, Sc. without ro 8 * 1 1 . 
the licence of the king, for the danger which might enſue, if every man at his pleaſure might l 


4 A þ b E. 2. Avowry 37. H. 6. 26. 
doit. And they be called imbattlements, becauſe they are defences againſt battels in aſſaults. 18 H. 6. 17. Lib. rub. ſcac. fo. 18. 


Tenellare or tanellare, is to make holes or loopes in walls, to ſhoote out againſt the aſſailants. Ma- [V] In veter. Mag. Cart. cap. Eſ- 
checollare or machecoulare, is to make a warlike device over a gate or other paſſage like to a grate, 2 > I. —_ cap. 
through which ſcalding water, or ponderous, or offenſive things may be caſt upon the aſſay- 34. 6. iam. 45. E. 3. nu. 


a . 6. H. 4. nu. 19. 1. E. 
lants (3). But to returne to the matter from whence upon this n we are fallen. — 1. Rot. Partians, 1. E. * 2 
By the name of a towne, villa, a mannor may paſſe. In Domeſday, alodium (in a large pars Alano Charleton. 22. E. 3. 


ſenſe) fignifieth a free mannor (4); and alodiarii or alodarii, lords of the ſame; and lannemanni 2. Part Thoma Barkley, &c, 


may include one or divers mannors. 1 
conveyed, et & converſo, by the name o 


there fignifie lords of a mannor having ſocam et ſacam de tenentibus et hominibus ſuis. [ And (3. Inft. act) 
by the name of a mannor, divers townes may paſſe. Quod olim dicebatur fundus nunc — . Lamb. expoſit. verb. Ferme. 


Com, 196. 


dicitur. By the name S a ferme or fearme (5), Arma, houſes, lands, and tenements may paſſe; [4] Pl. 3 169. Regiſt. 227. 


and firma is derived of the Saxon word frormian, to feed or releeve, for in ancient time, they b. <jeR. frmæ. 


reſerved upon their leaſes, cattell and other victuall and proviſion for their ſuſtenance, [V] Note 1 2. - 3 - 8. 5. 2 213. 
a fearme in the north parts is called a tacke, in Lancaſhire a fermeholt, in Eſſex a wike. But 3 „ ½. 2. E. 2+ bie. 


the word fearme is the general word, and anciemly fundus fignified a fearme, and ſometime land. it 4.883. ,, . 


4 4. E. 3. 161. 6. E. 
I Lands making a knight's fee (6), ſhall paſſe by the grant of a knight's fee de uno feodo militis, Ch 3. 1 35. H. 6. 29 Pl, 
] Unum ſolinum or ſolinus terre in Domeſday booke containeth two plow lands and ſomewhat Com. 16 8. 7. Aff. 18. 11. Aff. 
e than an halfe; for there it is ſaid, /eprem ſulini, or ſolina terre ſunt 17 carucat (7). Una hida * Lenny mw 2 ct 
ſeu carucata terræ, which is all one as a plow land, viz. as much as a plow can (8) till, Sullerye nogeta Brack. lb 1 4 f. 


day. lib. a. . 
alſo 1 a plow- land. Una wirgata terre, a yard- land, (the Saxons called it giraland, and AT 2 * _— Regilt. — 
now the g is turned to a ) is in ſome countries 10, in ſome 20, in ſome 24, in ſome 30, &c. (9) [/] 5. E. 3. fine 49. 13 E. 3. 
[/] Una bovata terre, an oxgange, or an oxgate of land, is as much as an ox can till (10), 48 6. 255 = 8 
ture, and wood neceſſary for ſuch tillage, Fugum terre in Domeſday containeth halfe a plow-land. 66. 5 701 * 
And by all theſe names, in the raigne of R. 1. lands were uſually 1 and long after (11). [= 13. E. 3. bre. 241. 2. E. 3. 

[=] By the name of a grange, grangia, a houſe or edifice, not onely where corne is ſtored up 57. Temps E. 1. bre. 811 
like as in barnes, but neceſſary places tor huſbandry alſo, as ſtables for hay and horſes, and ſtables 5 * 8 
and ſtyes for other cattell, and a curtilage, and the cloſe wherein it ſtandeth, ſhall paſſe; and it is a % 3 21. x 3 * 
French word, and fignifieth the ſame as we take it (12). 141 oO Th 5 

Le] Stagnum, in Engliſh a poole, doth conſiſt of water and land, and therefore by the name of L. n 


aits 79. 14+ E. 3. Formecon. 24. 


agnum 734. Af, pl. 11. 
(1) For the nature of a land-honor or barony, ſee Mad. Bar. Ang]. 2. . 5 
4 (2) Acc. 2. Inſt. 31. 


(3) See further as to caſtles, Mad. Baron. Anglican. 27. to 20. Diſcourſ. by Emin. Antiq. ed. 1773. v. 1. p. 100. 186. and 197. 
(4) See ante 1. b. 


{s) See 2. Inſt. 145. 


(6) As to the contents of a knights fee, ſee Poſt 69. 


7) Some think, that ſolinus terre was frequently ſynonymous with carucata terre. See Somn. Rom. Ports 82. Cow. Interpr. 
ed. 1727. voc. ms terre. 


(8) See further as to this, Poſt 69. and 86. b. 
(9) See Poſt 69. 
(10) See Poſt 6g, 


_ (12) See further on the dimenſions of land in England, Poſt 200. b. and 69. Crompt. on Courts, 222. and Diſc. by Emin, An- 
iq. ed. 1773, v. 1. p. 39 · to 50. and 107, 195, and 197.—By what names, and in what order, lands, &c. ought to be demanded, 
ſee Poſt 5. b. Fitzh. N. Br. 2. C. Hugh. Comment. on Orig. Writs, 2. and Theloal's Dig. Br, Orig. I. 8. c. 1. p. 118. and parti- 
cularly the latter book. 


(12). Grange ſometimes comprehends a whole farm. See 4. Co. 48. b. 
D 
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Lib. r. Cap. 1. Of Fee ſimple. Secti x. 


a) 13. E. z. 4. 4. E 3. 143. facnum or a poole, the water and land ſhall paſſe alſo. [a] In the ſame manner es, a deepe 
8 . 5 38 b 1 E. 3. RY 15. Ar of water, 4 gors or gulfe conſiſteth * and land [ and therefore by the 5 by 
E. 3. entry 57. F. N. B. 191. h. that name, the ſoile doth paſſe, and a præcipe doth lye thereof, and ſhall lay his eſplees in taking 
Domeſday, of fiſhes as breames and roches. In Domeſday it is called gzort, gort, and gors plurally, as for 

example, de 3 gorz mille anguillez. 

] Temps E. x. bre. 861. 4. [ö] So it is of a forreſt, parke, chaſe, vivarye, and warren in a man's owne ground, by the 

+ 3+ $- 10. H. 7. 30. 44. E. grant of any of them, not onely the priviledge, but the land itſelfe paſſes, for they are com- 
— * 4 * . A4 und. In the booke of Domeſday, that is called /erwad, and lenga, and /ewwed, and lee, which 
dess. lib. 4. fo. 2 35. Int. . in Latin 1s called leucg. | 
judicat. coram rege p 39. E. 3. [e] Stadium or ferlingus five ferlingum, or quarentena terre, is a furlong of land, and is as 
lid. 3- fo. g5. in Thelaur. (4. much as to ſay, a furrow long, which in ancient time was the eighth part of a mile; and land will 
Inſt. 28g.) 6 paſſe by that name. And ſome hold that by that name land may be demanded, And de /erlin- 
60 "of =_ * Bu gis et quarentenis, you ſhall read divers times in the book of Domeſday ; and there you ſhall read 
kater fines in Theſ. Ferſingus ter- in inſula rex habet unum fruſtrum terre unde exeunt ſex vomeres, Nota, fruſtrum ſignifieth a par- 
x continet 3a acras. Domeſday. cell. [4] Marectum or wareccum, or varectum, doth ſigniſie tallow ; terra zacet ad wareAtum, the 
Fruſtrum, 16. E. 3. tit. Comon. 9. land lyeth fallow : but in truth the word is vervatum gquaſi vere novo aum ſeu ſubactum, terra 
[4] Mich, — H. 1 9 novalis ſeu requieta, quia alternis, annisrequieſcat, [e] tam culta novalia. [V] By the grant of a 
Te] Virg. 1 5 b- re meſſuage, or houſe, meſuagium, the orchard, garden, and curtilage doe (1) paſſe, and to an acre 
[ F] Brat 211. 233+ 22. E. 4. or more = paſſe by the name of a houſe. It Is derived of the French word m/e. g] In Domeſ- 
trans. 140. Pl. Com. 168. 171. day, a houſe in a city or burrough is called haga; other houſes are called there manfiones, man- 
22. H. 8. Br, Feoftments 53 9h. ſuræ, and domus; [Y] and in an ancient plea concerning Feverſham in Kent, hawes are interpreted 
el, g * At ry % * I. to ſignifie manfiones, In Normans French it is called mefiul or meſuil, Bye ſignifieth a dwelling, 

| "nc bag "90 bye an habitation, and byan to dwell. f | 
[4 Paich, 30. E. 1. coram rege It is to be noted, that in Domeſday there be often named bordariz ſeu borduanni, coſces, coſeet, 

anc. in Theſaur, Statut. de ex- cotucami, cotarii, Who are all in effect bores or huſbandmen, or cotagers, ſaving that bordari:, which 
tent. mana. Dome. commeth of the French word borde for a cottage, fignifieth there bores holding a little houſe, 
with ſome land of huſbandry bigger than a cottage, and coterell; are meere cottagers, qui cotagia 
et curtilagia tenent (2). 
Villani in Domeſday (often named) are not taken there for bondmen, but had their name de 
willis, becauſe they had fermes, and there did worke of huſbandry for the lord, and they were 
Domeſday. ever named before bordarii, &c. and ſuch as are bondmen are called there ſervi. 

[5] Ine. placita Sx _ " _ [7] Coleberti often alſo named in Domeſday, _— tenants in free ſocage by free rent, and 

1 * ph ** ſoit is expounded of record. Radmans and radebemiſtres, (rad, or rede, ſignifieth firme and ſta- 
' ble) there alſo often named, theſe are liberi tenentes qui arabant et herciebant ad curiam domini, 
ſeu falcabant, aut metebant, becauſe their eſtates are firme and ſtable, and they are many times 
called ſochemans and ſokemanni, becauſe of their plough ſervice, 
Dreuchs fignifieth free tenants of a mannor, there alſo named. Talni or thaini mediocres were 
freeholders, and ſometime called mil:ites regis, and their land called zainlarnd, and there it is ſaid, 
[+] Lib. Rub. cap. 15. & cap.41. bac terra T. R. E. fuit tainland, ſed poftea converſa in reveland. I] But thainus regis is taken for a 
& 76. W. 2. c. 46. 7. H. 4. 38. baron, for it is ſaid in an ancient author, thainus regis proximus comiti eft, et ibidem mediocris 
Lib, d entries Alf. corps pol. 2. ). et alibi baro five thainus (3). Berquarium or bercaria commeth of berc, an old Saxon 
4 294. word, uſed at this day for barkes or rindes of trees, and fignifieth a tanhouſe, or a heath houſe, 
* where barkes or rindes of trees are laid to tan withal, and berquarii are mentioned in Domeſday, 
It ſignifieth alſo, and more legally a ſheep-coat, of the French word bergerie. 
UI] 7. H. 4. 28. Fleta lib. 2. [I] By waccaria in law is ſignified a dairy houſe, derived of wacca the cow. In Latin it is 
Cup. 35- Domeſday, 10. R. 1. 1, 4:rium or lactitium, and vaccarius is mentioned in Domeſday. And Fleta maketh mention 
— of porcaria, à ſwineſtye. 
he content of an acre is known, The name is common to the Engliſh, German, and French. 
In legall Latin it is called acra, which the Latiniſts call jzger»m, In Domeſday it is called ar- 
pen prati, filvæ, Wc. 10. R. 1. inter fines. Acra in Cornwall continet 40 perticatas in longitudine, et 
4 in latitudine, et quelibet perticata de 16 pedibus in longitudine (4). 

„] 9. E. 4.39. Temps E. 1, [-m] By the grant of a ſelion of land, ſ/elio terre, a ridge of land, which containeth no cer- 

r. $66. Mich. 30. E. 1. coram tainty, for ſome be greater and ſome be leſſer; and by the grant de una porca, a ridge doth paſſe. 
rege Gloc. in Theſaur, Selio is derived of the French word /*/loz for a ridge. a | 

ut. as. Ki9, „] By the grant de centum libratis terre, or 530 libratis terre, or centum ſolidatis terre, Se. 
— 3 ” _ 245, NT land of that value paſſeth, and ſo of more or leſſe, and in ancient time by that name it might 
F. N. B. fo. 87. F. I. have been demanded. [o] And many things may paſſe by a name, that by the ſame name can- 

Le] Regula. not be demanded by a (5) præcipe, for that doth require more preſcript forme; but whatſoever 
may be demanded by a precipe may paſſe by the ſame name by way of grant. 

Frythe is a plaine betweene woods, and fo is lawnd or lound. Combe, hope, dene, glyn, hawgh, 
howgh fſignifieth a vally. Howe, hoo, Knol, law, pen, and cope a hill. Ey, ing, and «vort/y 
ſignifieth a watry place or water. Faleſſa is a bank or hill by the ſea- ſide; it commeth of fa- 
laize, which fignifieth the ſame, Of all theſe you ſhallread in ancient bookes, charters, deeds, 


7. R. 1. inter fines Suſſex, 


an 

(1) Contra as to the garden, Keilw. 57, Mo. 24. Dal. in N. Bendl. 29. But ſee acc. Poſt 56. a. and b. Plowd. 171. 2. Co. 

32. 2. Saund. 401. S. p. adj. acc. in caſe of a deviſe, 3. Leon. 214. and Cro. Eliz. 89. See acc. 2. Cha. Caf. 27. See further 

Litt, Rep. 6. where the court held that the deviſe of a meſſuage was not ſufficient to paſs 2 acres 4 miles diſtant from the meſ- 

ſuage, though occupied with it. In Keilw. 57. a difference is taken between meſſuage and domus; and it is there ſaid, that meſ- 

ſuage extends to the curtilage, though not to the garden, but that domus only comprehends buildings. Alſo in ſome of the caſes 

cited, particularly that from Plowden, the grant was of a meſſuage with the appurtenances; on which latter word ſome ſtreſs 
ſeems to have been laid, . 2. 527, Keger 19 2: BCA H 4 TEE 142 


(2) See as to cottages, 2. Inſt. 736. 2. {- 22 PLEX b. Ml 114 + 
(3) See further as to thane and thane land, in Reliq. Spelm. 11, &c. See alſo Poſt 6. ain. 6. 


() This differs from the common acre, becauſe each perch uſually contains 16 feet and an half. In ſome places the cuſtom 


is to meaſure by a perch of 24 feet, and in others by one of 20 feet. See Croimpt. on Courts, 222. 
(5) See ante 5. a. n. 10 
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Lib 1. Of Fee ſimple. Sect. x. 6 


and records, and to the end that our ſtudent ſhbuld not be diſcouraged for want of knowledge, 
when he meeteth with them (ne/cit enim generoſa mens ignorantiam pati) we have armed him with 
the ſignification of them, to the end he may proceed in his reading with alacrity, and ſet upon, 
and know how to worke into with delight theſe rough' mines of hidden treaſure. 


i] By the name of minera or fodina plumbi, &c. the land itſelfe ſhall paſſe in a grant, if livery | | 

2 | be made, and alſo be recovered in an aſſiſe, et fic de fimilibus. | l Va Fog 36 7- E 
* N | f Com. 191. 195. Bract. 211.326. 
tenement, is a large word to paſſe, not onely lands and other inheritances, which are holden; { 1 45 E. 3. Vouchee 72, 33. 
3. grant 102. 11. H. 6. 22. * 
hath any frank and wh e is ſeiſed, ut de libero tenemento (2). But hereditamentum, 1. F. 44; 20. Aff. p. 9. 3. E. 


By the grant of a fouldcourſe or the like, lands and tenements may (1) paſſe [a]. Tenemen- 


alſo offices, rents, commons, profits, apprender out of lands and the like, wherein a man 


e 
hereditament, is the ar pon word of all in that kind ; for whatſoever TA be inherited is an heredi- 2 11. H. 7.25. (Potigb, A. to Arr 242 


and 154) 


tament, be it corporeall or incorporeall, teall, or perſonall, or mixt (2 


ment in fee, either without warrantie, or with warrantie only againſt him and his heirs, the pur- 


— 
222 uckhurit's caſe, 44. E. 3. 11. b. . „ 
chaſer ſhall have all the charters, deeds, and evidences, as incident to the lands, et ratione terra, 39. E. z 17. 3. 19. H. 6. 6g. b. Z. * FL 


to the end he may the better defend the land himſelf, having no warrantie to recover in value; for 34: H. 


— . OA LE 
[oe] A man ſeiſed of land in tee has divers charters, deeds, and evidences, and maketh a feoff- [+ 1. Co. fo. 2. & 2. in-Seignior Pore oft nr . 


. . . 4. 9b. U. 
the evidences are as it were the ſinewes of the land, and the feoffor not being bound to warrantie, 25: F. 4 1415.6. H. 7. 3. b. ; 


hath no uſe of them. But if the feoffor be bound to warrantie, ſo that he is bound to render in value, 64-20 (2-R6. Abe. 24.) 
then is the defence of the title at his perill; and therefore the feoffee in that caſe ſhall have no deeds 

that comprehend warrantie, whereof the feoffor may take advantage. Alſo he ſhall have ſuch char- 

ters as may ſerve him to deraigne the warrantie paramount. Alſo he ſhall have all deeds and evi- 

dences, which are materiall for the maintenance of the title of the land, but other evidences 

which concerne the poſſeſſion, and not the title of the land, the feoffee ſhall have them (4). 


A aver et tener. Theſe two words do in this place prove a double fignification, wiz. a aver, 
to have an eſtate of inheritance ot lands deſcendible to his heirs, and tener to hold the ſame of 
ſome ſuperior lord, 


There have beene eight formall or orderly parts of a deed of feoffinent, (5) wiz. 1. the pre- Vid. Seck. 40 & 370. 371. many 


miſſes of the deed implyed by Littleton ; 2. the halendum, whereot Littleton here ſpeaketh ; 3. tings de cartis et facts. Fleta, 
the tenendum, mentioned by Littleton ; 4. the reddendum ; 5. the clauſe of warrantie ; 6. the in 1 b, 3. ca. 14. Britton 100. 101, 


cujus rei teſtimonium, comprehending the ſealing ; 7. the date of the deed, containing the day, the Wrath, 199, 5. 16. 296. ©. 299. o6- 


month, the yeare, and ſtile of the king, or of the yeare of our Lord; C] laſtly, the clauſe of hizs je, ae; fol. 9b. 


H. 6. 33. 36. Pl. Com. Wrotei- 


teſtibus, and yet all theſe parts were contained in very few and ſignificant words, [q] hec fuit can- [p] Vid. Throgmorton's caſe, Pl. 


Aida illins ætatis fides et fimplicitas, que pauculis lineis omnia fidei firmamenta poſuerunt, Com. 


* . . £ — ] 6, Co, in fir Antho 
The office of the premiſes of the deed is twofold; firit, rightly to name the feoffor and the 14 * 43 vi * * — 


feoffee ; and ſecondly, to comprehend the certainty of the lands or tenements to be conveied by (2. Ro. 23.) 
the feoffment, either by expreſſe words, or which may by reference be reduced to a certaintie ; : 
for certum eft quod certum reddi fo The habendum hath alſo two parts, wiz. firſt, to name 

againe the feoffee ; and ſecondly to limit the certaintie of the eſtate, The tenendum at this day, 

where the fee ſimple paſſeth, muſt be of the chiefe lords of the fee. And of the reddendum more 

ſhall be ſaid in his proper place, in the chapter of Rents, Of the clay/e of warrantie more ſhall be Brit. fo. 101. 
ſaid in the chapter of Warranties. In cujus rei teſtimonium figillum meum appoſui was added, for 

the ſeale is of the eſſentiall part of the deed. The date of the deed many times antiquity omitted, 

and the reaſon thereof was for that the limitation of preſcription, or time of memory, did often 

in proceſſe of time change, and the law was then holden, that a deed, bearing date before the 

limited time of preſcription, was not pleadable ; and therefore they made their deedes without 

date, to the end they might alledge them within the time of preſcription. And the date of the 

deedes was commonly added in the raigne of E. 2. and E. 3. and ſo ever ſince. | 

And ſometime antiquitie added a place, Tas Datum apud D. which was in diſadvantage of the 7. Lo Sc 
feoffee; for being in generall he may alleage the deed to be made where he will. And laſtly, an- [r] Lamb, expo 
tiquitie did add 475 bus in the continent of the deed after the in cujus rei tęſtimonium, written ſcripto. Vid. Forteſcue, cap. 32, 
with the fame hand that the deed was, which witneſſes were called, the deed read, and then See _ Second Part of the Inſſit. 
their names entered. [r] And this is called charter land, and accordingly the Saxons called it Sd part 3 ” N 
bockland, as it were booke land (6) : which clauſe of H :gftibus in ſubjects deeds continued un- Marlb. cap. 6. and cap. 14. Mo 
till and in the raigne of H. 8. but now is wholly omitted. And it appeareth by the ancient au- +] Brit. fo. 65. 101. 21, E. 3. 
thors and authorities of the law, that before the ſtatute of 12. E. 2. ca. 2. proceſſe ſhould be Precel. 170. 6. H. 3. proceſ.209, 
awarded againſt the witneſſes named in the deed, fes in carta nominatos, [s] and that the ſame 8. 2 procel. 210. 4. E. 2. 
ſtatute was but an affirmance of the common law, which not being well underſtood hath cauſed [:] d r e. rann 
varietie of opinions in our books, But the delay therein was ſo great, and ſometimes et perjurie. Glanv. Ib. 2. cap. i g. 
(though rarely) by exceptions againſt thoſe witneſſes, which being found true, they were not BraR. lib. 5. fo. 288, 292. Brit. 
to be ſworne at all, neither to be joined to the jury, nor as witneſſes ; [] as if the witneſs fo. 134. 135. 201. Flet., Ib. f. 
were infamous, for example, it he be attainted of a falſe verdict, or of a conſpiracie at the > 8 . 105 3986. 2. K. 
faire 322. 24. E. 3. 34. 

(1) Here ſeld courſe ſeems to be underſtood for land uſed as a * ; but the word has various other ſenſes. Some- 
times it ſignifies land to which is appurtenant the ſole right of folding the cattle of others. Sometimes it means merely 
fuck right of holding. It is alſo uſed to denote the right of folding on another's land, which is called common of faldage. 
See in W. Jo.375. and Cro. Cha. 432. a caſe, in which common of fallage was claimed, and 2. Ventr. 139. one in which the light 
of folding the cattle of others is preicribed tor.—(z) See further as to the extent of the word tenement, Perk. ſect. 114. & 11. II. 6. 
22,—(3) See further as to kereditament, Ante 3. Plowd. 58. Mo. 176. 3. Co. 2. Dy. 323.b. pl.zo. With the word kereditament lord 
Coke ends his laborious enquiries about the names, by which things will paſs in grants and other conveyances. His etymolo- 
gies and explanations of the ſeveral words are certainly open to many obſervations, beſides the few made by the editor of this 
edition. But the omiſſion on his part proceeds trom the nature of his undertaking, which confines him to narrow limits. To 
ſupply his unavoidable deficiencies in this inſtance, and for the ſake of — * aſſiſtances which are too much neglected, 
he refars the findent to the ploffaries which are fo peculiarly adapted for the libraries of ſuch as ſtudy Englith law, hiſtory, and 
antiquities. Of theſe a good liſt is given in a tract by Dr. J homas Barlow, intitled Directions for the Study of the Engliſh Hiftory 
and Antiquittes, ang publiſhed in 1742 by Dr. Taylor with his Commentary on the Decemviral Law De inope Debitore in partes 
diſſecando. To liſt of Gloſſaries ſhould be added Du Freſne's Gloſſary ad Scriptores Med. et Infim. Latin. ed. Far. 1733, the 
Cliſarium Nowum by Charpentier, ed. Par. 1766, the Gloſſary by Dr. Kennett, at the end of his Parochial Antiquities, that at 
the end of Wilkins's Leg. Anglo Saxon. and Lye's Dict. Saxon. & Gothic. Latin. ed. 1772.—(4) See Cro. Eliz. 347. Cro Cha. 
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442. Noy 145. In all of theſe books it is ſaid, that in the caſe of conveyances to uſes the poſſeſſion of deeds appertains to the e- 15. Fn . 7 2 


offee cr covenantee, and not to ceflurgue uſe ; and the reaſon given is, that it was ſo at common Jaw, and the ſtatute of uſes 
tnough it transfers the legal eflate to cœſluigue w/e, doth not transfer the deeds. But this doctrine ſeems queſtionable.— 5) See the 
obſervations on this part of the Commentary in Mad. Form. Ang], Ditlert. p. 5. See alſo on the ſubjects of ancient deeds and 
charters, the whole ot the ſame Diſſertation, and Nich. Engl. Hitt. Libr. zd ed. 240. Seld. Jan. Angl. b. 2. c. 2. and 3. to which 
may be added Mabillon de Re Dip.omatica.—-(6) See turther as to bechland and folkland, Reliq. Spelm. 12. 39. and Dalrymr, 


8 | Feud, 
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Lib. 1. Cap. 1. Of Fee ſimple. Sect. T. 


Ae 0-9 7 Ken caſe.) ſuite of the king, or convicted of perjury, or of a premunire, or of forgerie upon the ſtatute of 


4 RY 43+ E. 2. conſpir. 11. 27. Aſſ. 59. 5. Eliz, cap. 14. and not upon the ſtatute of 1. H. 5. cap. 3. or convict of felony, or by judge- 
a; 7 * 8 = 1 — loſt bis eares, or en. the pillory or tumbrell, or beene /igmaticus, brand or the 


8 "269, like (1), whereby they become infamous tor ſome offences, gue ſunt minoris culper ſunt majoris 
©" Yeo: — * 5 infamie. [a] 15 a champion in a writ of right become recreant or coward, he thereby loſeth 
18. 4. Inſt. 27 T. Jo. 155. liberam 72 and thereby becomes infamous, and cannot be a witneſſe; for regularly he, that 


Ro. Abr. 686. : ; Y 
k. J — n Pat. os. u. loſeth liberam legem, becommeth infamous, and can be no witneſſe. Or if the witnefle be an 


infidell (2), or of non ſane memory, or not of diſcretion, or a partie intereſted, or the like. 
2 1 — [4] 8 a man may be challenged to be of a jury, that cannot be challenged to be à 
witneſſe, and therefore though the witneſſe be of the neereſt alliance, or kindred, or of counſell, 
or tenant, or ſervant to either partie, or any other exception that maketh him not infamous, or 
to want underſtanding, or diſcretion, or a partie in intereſt, though it be proved true, ſhall not 
[e] 22. AM, 12. and 41. 23. exclude the witneſſe to be ſworne, (e] but he ſhall be ſworne, and his credit upon the exceptions 
AT, 12. 19+ E. 2. tit. Aff. 409. taken againſt him left to thoſe of the jury, who are tryers of the fact, inſomuch as ſome bookes 
have ſaid, that though the witneſſe named in the deed be named a diſſeiſor in the writ, yet he 
[4] 34. E. 1. proceſ. 208. ſhall be ſworne as a witneſſe to the deed. [4] A witneſſe amongſt others named in a deed was 
outlawed, and no proces was awarded againit him by the ſtatute, becauſe he was extra legem, and 
an outlawed perſon cannot be an auditor. And the court in ſome bookes have ſaid, that they 
have not ſeene witneſſes challenged, which is regularly to be underſtood with the limitations 
aboveſaid ; but ſuch as are returned to be of a jurie are to be challenged tor the cauſes aforeſaid 
for outlawry, and divers other cauſes, (for the which a witneſſe cannot be 1 and ſuch 
proces againſt witneſſes (3) haniſhed, But ſeeing the witneſſes named in a deed ſhall be joyned 
to the inqueſt, and ſhall in ſome ſort joyne alſo in the verdict (in which caſe if jurie and witneſſes 
finde the deed that is denied to be the deede of the partie, the adverſe partie is debarred of his 
attaint becauſe there is more than 12. that affirme the verdict) (4) it is reaſon, that in that caſe of 
joyning ſuch —_— ſhall be taken againſt the witneſſe as againſt one of the jury, becauſe he 
[4] 34- E. 1. tit. Proceſ. 208, is in the nature of a juror. [e] And therefore to put one example, if he be outlawed in a perſonall 
11. Aff. p. 19. 1 AT. p. action he cannot be joined to the jury, but yet that is no exception againſt him to exclude him to 
1 7 ICH. = AT be ſworne as a witneſſe to the jury. And the reaſon of all this is, for that if he with others 
23.4 Aff. p. g. 41. H. 6. 30. fhould joyne in verdict with the jurie in affirmance of the deed, the partie ſhould be barred of 
his attaint. But note, there muſt be more than one witneffe that ſhall be joyned to the inqueſt. 
And albeit they joyne with the jury, and finde it not his deed, notwithſtanding this joyning, the 
7 1. E. 3. 30. 12. H. 6. fo, partie ſhall have his attaint, for it is a maxim in law, [V] that witneſſes cannot teſtiſie a nega- 
. 80. E. 3. 16. 43. E. 3. tive (5), but an affirmative. And if one of the witneſſes named in the deed be one of the panell, 
2 Ra * 4 —— = he ſhall be put out of the panell ; and all theſe ſecrets of la do notably appeare in our bookes, 
ng” fea, Fleta, lib, To ſhut his point, it is to be knowne, [g] that when a triall is by witneſſes, regularly the 
6. cap, 6. F. N. B. 106. b. and affirmative ought to be proved by two or three witneſſes, as to prove a ſummons of the tenant, 


7: 6. (Poſt 303.) 8 or the challenge of a juror, and the like. But when the triall is by verdict of 12 men, there the 
[z) 2 oy i = (p — — — is not given upon witneſſes, or other kinde of evidence, but upon the verdict, and upon 


373-2.) ſuch evidence as is given to the jury they give their verdict, And Bratton faith, there is proba- 
tio duplex, wiz. viva, as by witneſſes viva voce, and mortua, as by deedes, writings, and inſtru- 
ments. And many times juries, together with other matter, are much induced by preſumptions, 
whereof there be three ſorts, v. violent, probable, and li ror temerary. Violenta preſumptio 
is manie times plena probatio, as if one be runne thorow the bodie with a ſword in a houſe, where- 
of he inſtantly dieth, and a man is ſeeneto come out of that houſe with a bloody ſword, and no 
other man was at that time in the houſe, Pręſumptio probabilis moveth little, but preſumptio lewis 

Fleta lib, 6. es. 33. 8. E. 3. 290. ſex temeraria moveth not at all. So it is in the caſe of a charter of feoffment, if all the witneſſes 

39- E. 3. 21. b. to the deed be dead (as no man can keep his witneſſes alive, and time weareth out all men) then 


777. ̃ PR preſumption, which ſtands for a proofe, is continuall and you poſſeſſion; for ex diutur- 
Ib. 6 ca, 32. nitate temporis omnia preſumuntur ſolenniter efſe acta. Alſo the deed may receive credit per colla- 
[4] Patch.10. Ja. in Com. Banco tionem figillorum, ſcripture, Sc. et ſuper fidem cartarum mortuis teſtibus erit ad patriam de neceſſitate 
wpon the ſtat. of bankrouts, - (1. recerrendun. : 


Brownl. 47. 2. Ro. Abr. 585. Note, it hath beene reſolved by the juſtices, that a wife [/] cannot be produced either againſt or 


—_ 4 74 4 28 for her huſband (6) quia ſunt duz anime in carne una, and it might be a cauſe of implacable diſ- 


[5] Fleta, lib. 2. ca. 44 13. E. cord and diſſention between the huſband and the wife, and a meane of great inconvenience ; but 
x. tit. Vill. 36. 37. 19. E.2, ibid. [i] in fome caſes women are by law wholly excluded to beare teſtimony, as to prove a man to 
2. (Poſt 25) be a villeine, mulieres ad probationem flatus hominis admitti non debent. It was alſo agreed 
[41 The 8. 22 — Banco. by the whole court (4) that in an intormation upon the ſtatute of uſury, the partie to the 
5 Tian hae 7 aa * uſurious contract ſhall not be admitted to be a witneſſe againſt the uſurer, for in effect he 
of u'ury. Brit. fo 134. (Reym. ſhould be 7 in propria cauſu, and ſhould avoyd his one bonds and aſſurances, and diſchar 
791. 7. Mod. 118. himſelfe of the money borrowed ; and though he commonly raiſe up an informer to exhibit 


the information, yet ia rei veritate he is the partie (7). And herewith in effect agreeth Brit- 


ton 1 

Feud. Prop. 9. In this laſt book the very ſpirited writer attempts a new diſtinction between the two kinds of land, and to ſhew 4 | 

that behind or thane land was feudal, and that folk or reveland was allodial. = ; fm FE, aug, 4. LL 40 . = - 
(1) But according to the modern caſes, it is the infamy of the crime and not of the puniſiment, which diſqualifies from bein "BY 

a witneſs ; and therefore perſons ſtigmatized by an infamous puniſhment, ſuch as being fet on the pillory, are admiſlible wit- 75 


neſſes, unleſs the puniſhment was inflicted for forgery, perjury, or any ſpecies of the crimen fall, or any other crime of an infa- 
mous nature. See further on this ſubject, Gilb. Law of Evid. 142. the Law of Niſi Prius, iſt ed. 413. and 1, Will, part 2. p. 18. 

(2) But now it is ſettled, that all perſoos profeſſing to believe in a God, though neither believing in the Old or New Teſta- 
ment, may be witneſſes, if ſworn according to the ceremonies of their own religion. See in 1. Atk. 19. 2. Eq. Caſe Abr. 397, and | 
1. WII. part 1. p. 84. the great cafe of Omichund and Barker, in which lord chancellor Hardwicke, aſſiſted by the two chief 
juſtices and the chief baron, determined, that the depoſition of one who was of the Centou religion ſhould be read in evidence. 

(3) See further on this ſubject of joining with the jury the witneſſes named in a deed, aud the procels for that purpoſe, 33. 
H. 6. 19. and in Vin, Abr. Evidence H. a. and J. a. ö | 

(4) Acc. 1. Ro. Abr. 280. pl. 14. and 2 Inft. 662. See infra n. 5 ; 

(5) Acc. 4. Inſt. 279. and the references ſupra in n. 4. Bur ſce 1. Ro. Rep. 83. Comb, 18. 57. Gilb, Law of Evid. 157. Law 
of Ni Prius, iſt ed. 422. : . 

(6) There are many exceptions to this rule, as well at common law, as under acts of parliament. See Gilb. Law of Evid. 135. 
Law of Nifi Prius, iſt ed. 435. See further as to admitting or refuſing the evidence of the wife or huſband againſt each other, | 
in Caf. B. R. temp. Hardwicke, 265. Rep. of Caf. B. R. trap, Hardw. 140, 1, Atk. 451. 2. K-1.6z $ 

(7) But this objection fails where the debtor, previouſly to his examination, has paid the money borrowed, there being, as 'F 
it is laid, no remedy to recover the money back again; and theretore in ſuch a cals his teſtimony hath been received. See the 
addit. refer, ſuprain marg, letter [A] and Caf, B. R. temp, Hardw. 256. and Gilb. Law of Evid. 127. Ze 4 Amor, Kea « 2 1 
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Lib. 1. Of Fee ſimple. Sect. i. 7 


ton, that he, that challengeth a right in the thing in demand, cannot be a witneſſe, for that he is (1. Sid. 51, 2. Ro. Abr. 685.) 
a party in intereſt (1). But now let us returne to that from the which by way of digreſſion (upon 
this occaſion) we are fallen. 
And the ancient charters of the king, which paſſed away any franchiſe or revenue of any eſtate (2. Inft, 57.) 
of inheritance, had ever this clauſe of H, egſtibus, of the greateſt men of the kingdome, as the 
charters of creation of nobility yet have at this day. When e teftibrs was omitted, and when 
tefte me ipſo came into the king's grants, you ſhall reade in the Second Part of the Inſtitutes (2), 


Magna Charta, cap. 38. I have tearmed the ſaid parts ot the deed formall or orderly parts, for 


that they be not of the eſſence of a deed of feoffment, for it ſuch a deed be without premiſſes, 

habendum, tenendum, reddendum, clauſe of wvarrantie, the clauſe of in cujus rei teſtimonium, the date, 

and the clauſe of his tg/tibus, yet the deed is good. [/] For if a man by deede give lands to an- / Mirror cep. 1. ſect. 6, and 
other, and to his heires without more ſaying, this is good, if he put his ſeale to the deed, deliver cp. 5- fe. 1. Glanvil. lib. 10. 
it, and make _ accordingly. [g] So it is if A give lands, to have and to hold to B and his 2 . lib, 85 fol. 396. 
heires, this is albeit the teoffee is not named in the (3) premiſſes. And yet no well adviſed 751 Via 1 Pr bag pet ; 
man will truſt to ſuch deeds, which law by conſtruction maketh good ut res magis waleat ; but verb. Faits. Vid. Glanvil. liv. 
when forme and ſubſtance concurre, then is the deed faire and 1 good, The ſealing of 10. c. 12. Mir. c. 1. ſect. 3. and 
charters and deeds is much more ancient than ſome, out of error, have imagined (4) ; forthe © 3: _ (2+ Ro. Abr. 66. pl, 32. 
Charter of the king Edwyn, brotherof king Edgar, bearing date auuo Domini 956. made of the land Cro, Ell: goz) 

called Fecklea in the iſle of Ely, was not only ſealed with his one ſeale (which appeareth by theſe 

words, ego Edwinus gratia Dei totius Britannica telluris rex meum donum proprio figillo confirmarwi) 

but alſo the biſhop of Wincheſter put to his ſeale, ego A!frvinus, Winton, eccleſie divinus Specu- 

lator proprium figillum inpreſſi. And the charter of king Offa, whereby he gave the Peter-pence, 

doth yet remaine under ſeale. But no king of England, before or fince the Conqueſt, ſealed with 

any ſeale of armes before king R. 1. but the ſeale was the king fitting in a chaire on the one fide 

of the ſeale, and on horſbacke on the other fide in divers formes. And king R. 1. ſealed with a 

ſcale of two lyons, for the Conqueror for England bare twolyons, and king John in the right of 

Aquitaine (the duke whereof bare one lyon) was the firſt that bare three lyons, and made his 

ſeale accordingly, and all the kings ſince have followed him. And king E. 3. in anno 13. of his 

raigne, did quarter the armes of France with his three lyons, and tooke upon him the title of 

king of France, and all his ſucceflors have followed him therein. 

In ancient charters of feoffment there was never mention made of the delivery of the deed; 
or any livery of ſeiſin indorſed ; for certainly the witneſſes named in the deed were witneſſes of 
both: and witneſſes either of delivery of the deed, or of livery of ſeiſin by exprefle tearmes was 
but of latter times, and the reaſon was in reſpect of the notoricty of the feoftinent, And I have 
knowne ſome ancient deeds of feoffment having livery of ſeiſiu indorſed ſuſpected, and after de- 
tected of forgerie. As if a deed in the ſtile of the king name him defen/or fidei before 13. H. 8. or 

e head before 20 H. 8. at what time he was firitacknowledged ſupreme head by the cleargy; 21. H. 8. cap. 16, 
albeit the king uſed not the ſtile of ſupreme head in his charters, &c. till 22. H. 8. or king of 1re- 

laud, before 33. H. 8. at which time he aſſumed the title of &ing Ireland (5), being betore that 

called lord of Ireland, it is certainly forged, et fic de fimilibys. 

And ſome have obſerved that grace was attributed to king H. 4. excellent grace to king H. 6. vid. 2. H. 4. c. 15 where royal 
majęſtie to king H. 8. and before, the king was called /overaigne lord, liege lord, highneſſe, and mejeſty is attributed to the king, 
&ingly bigbueſſe, which in Latin in legall proceedings is called regia celſitudo, as the beginning of ud crimen leiz majeſtatis fart 
the petition of right tothe king is humillime Supplicavit wveſtre celſitudini regia, Sc. and the like. 8 
gs panting this occation it ſhall not be impertinent, ſeeing it is part of the formall deed, to ſet 

downe the ſeveral ſtiles of the kings of England ſince the Conqueſt: 
William the . commonly ſtiled himſelſe Millieluus rex, and ſometimes Willielmus rex 
Anglorum. And the like did William Rufus, and ſometimes Millielmus Dei gratia rex Anglorum, 
Henry the firſt, Henricus rex Anglorum, and ſometimes Henricus Dei gratia rex Anglorum. 
Made the ſole daughter and heire of H. 1. wrote Matilalis imperatrix Henrici regis filia et An- 
glorum domina. Divers of whoſe creations and grants I have ſeene, | ; 
| King Stephen uſed the ſtile that king H. 1. did. 


Henry the 2. Fitz-Empreſ5 omitted Det gratia, and uſed this ſtile, Henricus rex Anglia, dux 


Normauniæ, et Aquitanie, et comes Andegavie, he having the duchy of Aquitaine, and earledome - 


of Poitiers in the right of Elianor his wife heire to both; and the earldome of Anjowe, Tournie 
and Maine, as ſonne and heire to Jeffery ** ae by the ſaid Mawde his wite, daughter and 
ſole heire of king H. 1. She was firſt maried to Henry the emperor, and after his death to the 
faid Jeffery Plantagenet. Which duchie of Aquitaine doth include Gaſcoigne and Guian, 

King R. 1. uſed the ſtile that H. 2. his father did, yet was he king of Cyprus, and after of Je- 
ruſalem, but never uſed either of them. | 
| | King 


(x) Beſides the books already cited on the ſubje& of evidence, ſee Duncombe's Trials per Pais in the chapter on evi- 
dence, the Law of Evidence, and the title Evidence in the ſeveral Treatiſes on the Pleas of the Crown, and in the ſeveral Abridg- 
ments of Law and Equity. As to the book intitled the Theory of Evidence, it is included in the Law of N Prius. The writings 


>>... | of the Civilians on evidence are very numerpus ;z and the curious reader may fee an account of them in Buderus's edition of the 
$ibliotheca Juris ſelecta by Siruvius. Amongſt the moſt admired of their profeſſed writers on the ſubject are Menochius de Pr a- 


ſumptionibus, Maſcardus de Probationibus, Everhardus de Teſtibus et Fide Inflrumentorum, and Farinacius de Teftibus. Struvius's Bib- 
liotheca Juris will be found very uſeful to the diligent ſtudent, by introducing him to a knowledge of the principal books on the 
aw of nature and nations, the civil and canon law, and the laws of moſt of the countries in Europe, aud of the characters of the 
ſeveral writers. It is to be wiſhed, that we had a Bibliotheca Juris Anglicani, written on the ſame critical and enlarged plan. 
Such a work has been attempted by Mr. Gatzert, a German writer, who has lately publiſhed at Gottingen a book entitled 
Commentatio Juris Exotici Hiftorico-Litteraria de Jure Communi Augliæ. But though Mr. Gatzert, when the diſadvantage of his 
being a foreigner is conſidered, has really done wonders; yet it is not to be conceived, that ſuch a work can ever be executed 
with the requiſite judgment, accuracy, and nicety, until the taſk is undertaken by one of our own country, who hath been re- 
ularly trained in the ſtudy of she Engliſh law, and is familiarly acquainted with all the writers on our laws, conſtitution, and 
138 In the Second Inſtitute, tur Edward Coke ſeems to think, that the clauſe of tete me ipſo was fiiſt introduced into the 
king's grants in the time of Richard the ſecond; but Mr. Madox dates the uſe of it much earlier, and gives an inſtance in the reign 
of Richard the firf. See 2. Inſt. 77, and Mad. Form. Anglic. Diſſert. p. 42.—(3) The caſes in 3. Leon. 33. and 2. Ro. Abr. 66. pl. 
13. are contra. That in Cro. Eliz. goz. and 915. alſo ſeems contra on the firſt reading ; though, on examination, the queltion ap- 
«Pears to have been rather on the manner of pleading the deed, than on the operation gf it. But in Car Rep. 123. there is a caſe 
of the 21. and 22. Eliz in which the two chief juſtices and the chief baron certified to the chancellor, that a leaſe was good in 
law, though the leſſee was named in the habendum only; and the caſe in Allen 41. is alſo with lord Coke.—(4) See further as to 
the antiquity of ſealing deeds, in Seld. Jan, Angl. b. 2. c. 2. Mad. Form, Anglic, Diſſert, p. 27. and Nicholſ. Engl. Hiftor, Libr, 
ad. ed, 241.=(s5) See Poſt. 3. b. n. 1, | | 
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Lib. I, | Cap. Is Of Sig ſimple. Sect. I. 


King John uſed that ſtile, but with this addition, dominus Hibernice, and yet all that he had ur 
- Ireland was conquered by his father king H. 2. which title of Jominus Hibernice, he aſſumed as 
annexed to the crowne, albeit his father, in the 23. yeare ot his raigne, had created him king cf 
Ireland in his lite time (1). No CT 5 
N King H. 3. ſtiled himſelfe as his father king John did, untill the 44. yeare ct his raigne, and 
then he left out of his ſtile da Normannie, et comes Andegavie, and wrote onely rex Anglia, do- 
minus Hiberniæ, et dux Aquitanie; 

King E. 1. ſtiled himſelſe in like manner as king H. 3. his father did, rex Anglia, dominus His 
bernie, et dux Aqui taniæ. And ſo did king E. 2. during all his raigne. And king E. 3. uſed the 
ſelfe ſame ſtile untill the 13. yeare of his raigne, and then he ſtiled himſelte in this forme Eu- 
evardus Dei gratiarex Anglia rt Franciæ, et dominus Hiberniæ, leaving out of his ſtile dux Aqui- 
tanize, He was king of France as ſonne and heire of Kabel wite of king E. 2. daughter and heirs 
of Philip le Beau, king of France. He firit quartered the French armories with the Englith in his 
great ſeale, anno Domini 1338. et regni ſui 14. ; 

King R. 2. and king H. 4. uſed the fame ſtile that king E. 3. did. And king H. g. untill the 
8. yeare of his raigne continued the ſame ſtile, and then wrote himſelfe rex Anglice heres et regens 
Franciæ, et dominus Hiberniæ, and ſo continued during his lite. ; 

Vid. Rot, Parliam. anno 1. H. 6. King H. 6. wrote, Henricus Dei gratia rex Anglie et Franciæ, et dominus Hibernie, This king 
nu. 15. he was ſtiled rex Francie being crowned in Paris king of France uſed the 1aid ſtile 39. yeares, till he was diſpoſſeſſed or 
et Anglize, et dom:nus Hiberniæ. the crowne by king E. 4. who after he had raigned alſo about ten yeares, king H. 6. was reſtored 
to the crowne againe, and then wrote, Henricus Dei gratia rex Anglia et Francia, et dominus 
Hiberniæ ab inchoatione regni ſui 49. et recaptionis regie poteſtatis primo. 
King E. 4. R. 3. and H 7. {tiled themſelves, rex Anglie et Francia, et dominus Hiberniæ. 
King H. 8. uſed the ſame ſtile till the tenth yeare of his raigne, and then he added this word 
(oftawmrs) as Henricus oftavus Dei gratia, &c. In the 12. yeare of his raigne he added to his 
ſtile fidei defenfor (2). In the 22. yeare of his raigne, in the end of his ſtile he added ſipremum 
caput Eerlſiæ Anglicane (3). And in the 23. yeare of his raigne he ſtiled himſelſe thus, Henriczs 
obtawns Dei gratia Anglice, Francie et Hibernic rex, fidei defenſur, Oc. et in terra eccleſiz Angli- 
cane et Hiberniæ ſupremum _ (4). | 
King E. 6. uſed the ſame ſtile, and fo did queene Mary in the beginning of her raigne, and by 
that name ſummoned her firſt parliament, but ſoone after omitted /upremun _ And after 
her marriage with king Philip, the ſtile notwithſtanding that omiſſion was the longeſt that ever 
was, viz. Philip and Mary, by the grace of God, king and queene of England and France, Nat les, 
Feruſalem; and (5) Ireland, defenders of the faith, princes of Spaine and Cicilie, archdukes of 1 5 
dukes of Millaine Burgundy and Brabant, countees of Haſburgh Flanders and Tyroll, And this 
ſtile continued till the fourth and fifth yeare of king Philip and queene Mary,. and then Naples 
_ put out, and in place thereof both the Cicilies put in, and fo it continued all the lite of queene 
ary. | | 
+ 3 not mention the ſtile of queene Elizabeth, king James, nor of our ſoveraigne lord king 
Charles, becauſe they are fo well knowne, and I feare I have beene too long concerning this point, 
which certainly is not unneceſſai to be knowne for many reſpects. But to ſhew the cauſes and 
reaſons of theſe alterations would aſke a treatiſe of itſelte (6), and doth not ſort to the end that I 
have aimed at. And now let us returne to the learning ot charters and deeds of teoffments and 
ants, 
* Very neceſſary it is that witneſſes ſhould be underwritten or indorſed, for the better ſtrength- 
ening of deeds, and their names (if they can write) written with their owne hands. For livery of 


= ' Livery of ſeiſin incident to a feoff- ſeiſin ſee hereafter, Sect. 59. and for deeds, Sect. 66. and of conditionall deeds ſee our author in 
ment, Vid. ſect. 59. his chapter of Conditions. And now let us proceed to the other words of our author. 
£ 0. rug 72 oe A luy ef a /es heres. Heres, in the legall underſtanding of the common law, implyeth 


* „ lib. x. cap. 13. that he is ex ii nuptiis procreatus, for heres legitimus eft quem nuptiæ demonſtrant, and is he to 
8 by Ke 1 . * 2 4 whom lands, 8 2 hereditaments by = act of God, — right of blood do deſcend of 
& 13. (Poſt. 237. b.) ſome eſtate of inheritance, for /olus Deus heredem facere poteſt, non homo: dicuntur autem hareditas 
et heres ab hæreudo, quod eft arte inſidendo, nam qui heres eft, herct, vel dicitur ab harendo quia 
hereditas fibi hæret, licet nonuulli hæredem diftum velint quod heres fuit, hoc eft dominus terrarum, 

c. que ad eum perveniunt. | 

A monſter which hath not the ſhape of mankind, cannot be heire or inherit any land, albeit 
fa] Brack. lib. 5. fol. 437. 438. it be brought forth within marriage, [a] but although he hath deformity in any part of his body, 
— 0 66. fol. 167. & ca. 83. yet if he hath human ſhape he may be heire. Hi qui contra formam humani generis con- 

lata ib. 5. c. 4 (Poſt, 29, N.) verſo more procreantur, ut fi mulier monſtroſum, vel prodigioſum enixa, inter liberos non com- 
utentur, partus tamen cui natura aliquantulum ampliaverit vel diminuerit, non tamen ſuper- 
abundanter (ut fi fex digitos wel 45 quatuor babuerit bene debet inter liberos connumerari. 


Si 


22 1 Sn her if. 


(1) See further as to the deduction and change of the king's title in reſpect to Ireland, in Seld. Tit. Hon, b. 1. c. 4. ſ. 2. 


(2) This title was given to Henry by pope Leo X. in conſe uence of the king's publiſhing his book, in defence of the 
ſeven ſacraments, againſt Martin Luther, and dedicating it to the pope. Coll. Eccl, Hiſt. v. ii. p. 11. to 17. £4 
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(3) See Burn. Hiſt. Reform. v. i. p. 136. . 
(4) See the 35. H. 8. c. 3. which ratifies the king's ſtile. 
1 (5) Though Henry the 8th and Edward the 6th had both uſed the title of king of Ireland, yet pope Paul the 4th diſſembling 


notice of it, conferred the ſame title as a neu one upon Philip and Mary, in order that the world might deem their uſe of the 
title merely the effect of his power. Heyl. Hiſt. Reform. 69. 70. | | 


_ (6) See further concerning the ſtiles of the kings of England, and alſo of Great Britain, ſince the union of the two kingdoms, 
in Nicholf, Engl. Hiſtor. Libr. ad ed. p. 248 andthe ſeveral Treatiſes which have been publiſhed on the Engliſh: Coins. 
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Lib. 1. Of Fee ſimple. Sert i. 


$i inutilia natura reddidit, ut fi membra tortuoſa habuerit, non tamen is partus monſtroſus. An- 
other ſaith, ampliatio ſeu diminutio membrorum non nocet. [V] A baſtard cannot be heire, for 
(as hath beene ſaid before) gui ex damnato coitu naſcuntur inter liberos non computentur. Every 
] heire is either a male, or female, or an hermaphrodite, that is, both male and female. And an 
4 hermaphrodite (which is alſo called Audrog ynzs) ſhall be heir, either as male or female, accord- 
1 ing to that kinde of the ſexe which doth prevaile. Hermaphrodita, tam maſculo, quam feming 
comparatur, ſecundum prewvaleſcentiam ſexus incalgſtentis. And accordingly it ought to be baptized. 
See more ot this matter, Sect, 35. | ; : 

[c] A man ſeiſed of lands in fee hath iſſue an alien that is borne out of the king's ligeance ; 
he cannot be heire, propter defectum ſubjeftionis (1), albeit he be borne within lawtull marriage. 
If made denizen by the king's letters patent, yet cannot he inherit to his father or any other. 
But otherwiſe is it, if he be naturalized by act of parliament, for then he is not accounted in 
law alicnigena, but indigena. But after one be made denizen, the iſſue that he hath after- 
wards ſhall be heire to him, but no iſſue that he had before. If an alien cometh into Eng- 
land and hath iſſue two ſonnes, theſe two ſonnes are indigene ſubjects borne, becauſe they are 
borne within the realme. And yet if one of them purchaſe lands in fee, and dyeth without iſſue, 
his brother ſhall not be his heire (2); for there was never any inheritable blood betweene the 
father and them, and where the ſonnes by no poſſibility can be heire to the father, the one of 
them ſhall not be heire to the other. See more at large of this matter, Sect. 198. 

If a man be attainted of treaſon, or felony, athough he be borne within wedlocke, he can 
be heire to no man, nor any man heire to him propter delicqtum, for that by his attainder his 
blood is corrupted. And this corruption of blood is ſo high, as it cannot abſolutely be ſalved, 
and reſtored but by act of parliament ; for albeit the perſon attainted obtaine his charter of 
pardon, yet that doth not make any to be heire whoſe blood was corrupted at the time of the at- 
tainder, either downward or 7 4] As if a man hath iſſue a ſonne before his attainder, 
and obtaineth his pardon, and after the pardon hath iſſue another ſonne, at the time of the at- 
tainder the blood of the eldeſt was corrupted, and therefore he cannot be heire. But if he die 
hving his father, the — ſonne ſhall be heire, for he was not in 4/7 at the time of the at- 
tainder, and the pardon reſtored the blood as to all ĩſſues begotten afterwards, But in that caſe 
if the eldeſt ſonne had ſurvived the father, the younger ſonne cannot be heire, becauſe he hath 

elder brother which by poſſibilitie might have inherited but if the elder brother had been 
an alien, the younger ſonne ſhould be heire, for that the alien never had any inheritable blood 
* [ip him (3). See more plentifully of this matter, Sect; 746, 747. 

If a man hath iſſue two ſonnes, and after is attainted of treaſon, or felony, and one of the 
fonnes purchaſe land and dieth without iſſue, the other brother ſhall be his heire; for the attain- 
der of the father corrupteth the lineall blood onely, and not the collaterall blood between the 
brethren, which was veſted in them before the attainder, and each of them by poſſibility might 
have been heire to the father, and ſo hath it been adjudged (4), * but otherwite in the caſe of the 

L. ,, /-  Alien-nee, as hath been ſaid. [e] But ſome have holden that if a man after he be attainted of trea- 
; 2 or felony have iſſue two ſonnes, that the one of them cannot be heire to the other; becauſe 


7 ,they could not be heir to the father, for that they never had any inheritable blood in them (5). 
[/] One that is borne deafe and dumbe may be heire to another, albeit it was otherwiſe 

FL A hold en in ancient time. And ſo if borne deafe, dumbe and blinde, for in hoc caſu witio por 
, tur naturali, but contract they cannot, Ideots, leapers, madmen, outlawes in debt treſpaſſes 
"A or the like, perſons excommunicated, men attainted in a premunire, or convicted of hereſie, may 
| 7 © be heres, i 
(z] If a man hath a wife, and dyeth, and within a very ſhort time after the wife marrieth 
Againe, and within 9 months (6) hath a childe, ſo as it may be the childe of the one or the 
other, ſome have ſaid, that in this caſe the childe may chooſe (7) his father, quia in hoc caſu 
filiatio non poteft probari, and ſo is the booke to be intended, for avoiding of which queſtion and 
other inconveniencics, this was the law before the Conqueſt, St on vidua fine marito duodecim 

menſibus, et fi maritaverit perdat dotem (8). Kec-frort, 324. | 

WE [4] A man by the common law cannot be heire to goods or chattels, for heres dicitur ab ha- 
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reditate, [i] If a man buy divers fiſhes, as carps, breames, tenches, &c, and put them in his 


* 
,, 
o 


4 pond, and dyeth, in this caſe the heire ſhall have them, and not the executors, but they ſhall goe 
with the (9) inheritance, becauſe they were at libertie and could not be gotten without 3% 

= . ſtrie, as by nets, and other engines. Otherwiſe it is, if they were in a trunke or the like, Like- 
25 ag, 47 wiſe deere in a parke, conies in a warren, and doves in a dove-houſe, young and old, ſhall goe 


to the (10) heire, [A But of ancient time the heire was permitted to have an action of debt 
upon a bond made to his aunceſtor and his heires, but the law is not fo holden at this day. 
id. Sect. 12. | 
[II It is to be noted that one cannot be heire till after the death of his aunceſtor. Before he 
is called heres apparens heire apparent. 
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tural born ſubject, by force of the 7. Ann. c. 5. and 4. Geo. 2. C. 21. 


b] Vid. Se g. 188. 399. pract 
ib. 2. fo. 92. Brit. fo. Fleta 
Ii. 1. ca. 5. & J. 6. c. 8. Flcta ubi 


ſupra. - 2. entt. cong. 28. 
(1. Ro. 2 62 5. FI 


[e] Mirror ca. 1. Ca. 3. Sect. 
ca. 5. Set. Bract. lib. 8. fo. 
415. 427. Britt, fo. 29. Fleta 
lid. 6. ca. 47. 13. E. 3. Br. 677. 
25. E. 4. de natis ultra marc. 


31. E. 3. Couſinage. 5. 42. E. 


3 2+ 11. H. 4 26. 
19. 20. 3. H 6. 55. 22. Hl. 
6. 38. 9. H. 4. 7. 7. Co. 1. in 
Calvyn's cate, (Cro. Jam. 59. 
Godb. 278. 1. Sid. 195. 201. 
Noy 158. T. Jo. 10. Vaugh. 274. 
2. Sid,23.Hardr.224.2.Ventr.1.) 


1. Ed. 3. 4. 6. Ed. 3. 55. 27. E. 
3.77. 3. E. 2. diſcent. Br. 64. 
11. E. 1. di cent 17. 46. E. 3. 
Petition 20. 26. Aff. p 2. 49. 
A. pl 4.29. Aff. p. 11.9 H. 5 9. 


14. H. 4. 


4] Stanf, pl. cor. 195. 196. 
tact. _— fo. 132. 133. 276. 
& lib. 5. fo. 374. Bruton fo. 
215, b. tleta}.b 1. ca. 28. (Noy 
170. Finch Svo. ed. 207, Ante 
2. b. Poſt. 129. Cro. Cna. 543. 
1. Sid. 195. 202. 1. Ro. Abf. 
625. Cro, Jam, 539.) 


* In tie Exchequer Mic. 40. E. 
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41. Eliz. in le cate de Hobby. a5 7 Are oa 4. Hd 


e | Bract. lib. 3. fol. 770. 

(i 15. Fleta lib. hey vt 58. 
(1. Sid. 103. 1. Lev. 60. Vaugh, 
274 1. Ventr. 414.) 

FI Bratt. lib. 5. fo 421. 430. 


434. lib. 2. fo. 12. Fleta lib. G.. A . e 


A 


ca. 39. 47. 14. H. 3. Bie. $77. 


32. E. 3. Age 8. 10. E. 3. 535. 


18. E. 3. 53. 13. E. 3. 
7 Ro. Abr. 626) 


J21. E. 3. 39. Pagarellus nova g 
rep. 435. &c. Opus extmium 48. 


b. Lambard de priſcis Anglorum 
legibus 120.72. acc. (1.Ro.Abr. 
3 * 3. S. C. Godb. 
281.) a : 


] Bract. lib. 4. ca. 9. fo 26 C. 
Ib. 2. fo. 62. b. Fleta lib. 6. 
C1. 1. 8. Co. 54. Sym's Caſe. 
[i] Mich. 36. & 37. El. Rot. 25. 
Inter Gray and Paulet in the 
king's bench. Stanford 25. b. 
18. E. 4. 8. 22. Aſſ. 25. 18. H. 


$. 2. 

IA] 13. E. 3. det. 135. 139. 140- 
47. E. 3. 23 25. E. 3. fo. 48. 
26. E. 3. fo. Vid. for an heire- 
loom hæ editarium or principa- 
hus, Sect. 12. 

[{] Mirror ca. 1. Sect. 3. 


| n | 
(1) If the father in this caſe is to be ſuppoſed a natural born ſubje at the birth of the iſſue, the child would now be alſo a za- 
But the children of perſons attainted of, or liable to the 


penalties of treaſon, or in the ſervice of a foreign ſtate in enmity with Great Britain, are excepted from the benefit of this 


roviſion. 


5 8 
— very learned dialogue between two ſerjeants on the 25. E. 3. See lib. no. 80. 


choice of the iſſue, ſhould determine who is the father. 


N 


tioned before. For caſes on the conſtructio 
28. 2. Atk. 210. 3. Atk. 155. 457. 2. Veſ. 


See the 25. E 3 ft. 2. which declares, that at common law, the children of the king, wherever born, may in- 
herit. The ſame ſtatute enables children born abroad to inherit, if at their birth $64 their parents are within the king's alle- 
glance, and their mothers paſs the ſea with the licenſe of their huſbands. Amongſt the MSS. in Lincoln's Inn library, there is a = 
See alſo Poſt. 128. b. 129 and Cro. Cha, 601.— -, 72 
(2) In the caſe of Collingwood and Pace, the court denied this to be law, and held, that the ſons of aliens were inheritabe . 75 
to each other. See in 1. Sid. 193. and 1, Ventr, 413. the very elaborate ſpeech by lord chief juſtice Hale, on giving the judg- A e ad 
ment of the comt. Alſo now by the 11. and 12, W. 3. c. 6 natural born ſubje&s may derive a title by deſcent through their 7. . tn SAC EK. 
parents, though aliens; but the 25. G. 2. c. 40. confines the benen er te former ſtatute to ſuch heirs, as ſhall be living and 
capable of taking at the death of the perſon laſt dying ſeized, unleſs ſuch heirs happen to be daughters, and there is afterwards 
a ſon or another daughter, for which caſes the ſtatute makes a ſpecial proviſion —(3) Beſides the authorities in the margin, © 
fee W. Jo. 34 —(4) S. p- acc. Noy. 158 4. Leon. 5.—(5) The principle, on which it has been adjudged that the children of 
an alien may be heirs as between themſelves, though not to their father, ſeems to reach the caſe of children born after their 
8 father's attainder. See the caſes cited in n. 2. ſupra —(6) See Poſt. 123 b. where this is ſaid to be the utmoſt time the law . 
* ſuppoſes a woman to go with child, and the authorities which the reader will find there cited on the ſubje&.—(7) Brooke * 
. 


See Bro. Abr. Baſtardy, pl. 13. and Palm, 10.—(8) See 11, and 12. 
W. 3. c. 4. which diſables perſons educated in the popiſh religion, or profeſſing it, from inberiting, but in reſpect of them- 
ſelves only, if they do not conform within 6 months after the age of 18; and provides, that till they do conform, their proteſtant 
next of kin ſhall enjoy. By the ſame ſtatute papiſts are diſabled from taking lands by purchaſe, which ſhould have been men- << 
this ſtatute, ſte 1. Stra. 267. 2, P. Wms. 3. 6. and 132. 3. P. Wms. 46. 1. Atk 528. fe „ 2 2. 
1. Wilſ. part. i. p. 176. Rep. Caſ. B. R. temp. Hardw. 149. Caſ. B. R. temp. 

ardw. gr. and Vin. Abr. Dewiſe, I. 7. pl. 4. and 5 (9) Acc. Cro. Eliz. 372.— (10) It is ſaid, that though the party has only a 
term of years, till ſuch things will go as acceſſary to the land. See Wentw. Off. Ex. ed. 1676. c. 5 p. 75. 4. 8. 35 
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queſtions this doctrine; from which it ſeems as if he thought it reaſonable, that the circumſtance of the caſe, inſtead of the + {> <4, 4 WC 
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Lib. 1. 


L=] Brac. lib. 4. fo, $5. Heref. 
þ $ E. 1 Ro. $0. de Banco, 
Mirror cap. 2, Sect. 18. Britton 
151. b. 


Cap. 1. 


Of Fee ſimple. Sect, 1. 


In our old bookes and records there is mention made of another heire, wiz. heres aftrarigsy 
fo called of Aſtre, that is, an harth of a houſe, becauſe the aunceſtor by conveyance hath ſet his 
heire apparent, and his family in a houſe and living in his life time, of whom Bracton ſaith 
thus, [a] Item effo quod hares fit aſtrarius, wel quod aliquis anteceſſor reſtituat haredi in wita ſug 
hareditatem, et ſe dimiſerit, widetur quod nullo tempore jacebit hereditas, et ideo quod nec rele- 
vari poſſit, nec debeat, nec relevium dari. [6b] For the benefit and ſafety of right heires contra 


[+] Regiſtr, fo. 227. Brafton lib. Partus ſuppoſitos, the law hath provided remedie by the writ de wentre inſpiciendo, whereof the 


a. fo. 69. Britton fo. 165. Feta 
lib. 1. c. 14. (Cro. Elz. $66. 
Cro. Jam, 685.) 


Britton fo, 165, b. Regiſt, ubi 
ſupra. 


Vid. Bracton, Britton and Fleta 
ubi ſupra. Regiſtr. ubi ſupra. 
Bracton and Fleta ubi ſppra have 
(id exhæredationem.] 


[c] 10. H. 6. 7. 22. H. 6 15. 
Pi. Com. 28. b. 22. E. 4. 16. 
2. H. 4. 13. 20. E. 2. bre. 377- 

4] 5. Co. 96. 97. Brit fo. 28, 
5 $. Dyer. Pl. Com. 287. 288. 
(Poſt. 22. a. 5. Co. 1712.) 
12 Brack. lib, 2. cap. 39. fo. 2 

. Br, Ca. 39. fo. 09. b. Fleta 
lib. 6. ca. 1. 2. & lib. 3. cap. 2. 
20. H. 6. 25. 36. 19.H 6. 17. 
22. 74. 22. E. 4. 16. b. 4. E. 
6. Pl. Com. 26. 

Vid. Sect. 413. 

Ul E. 3. 25 Via. Sect. 636. 
25. E. 3. 35. Brack. lib. 2. fo. 
62. b. Vid. Se. 413. (5. Co. 
112. 1. Leon. 2.) 

5] Pl. Com. 242. Seignior 

erkley's caſe. 
Li] Vid. Brit. fo. 86. 121. & 
120. 17. E. 3. 25. b. 33. H. 
6.22. 10. H. 7. 13. 14. 9. 
H. 7. 11. 16. H. 7.9. 15. E 
4 13. 14. H. 6. 12 35. H. 
6. 34 24. Aſſ. 14 40. Aſſ. 21. 
(Pott 94.) Tr. 5 E. 3. Rot. + 
in Scaccario. 4. E. 3. 32. 7. E. 
3. 40. 11 H. 4. 84. 12. H. 
4. 12. 18. E. 3. Conuſans 39. 
b. 5. E. 4. 121. 38. E 


« . 3-4 . 
Co 9. 28. in Caſe de Abb. de (his ſucceſſors). 


Strata Marcel a. 


rule in the regiſter is this, Nota ff quis habens hereditatem duxerit aliquam in uxorem, et 4 


moriatur ille fine harede de corpore ſuo exeunte, per quod hereditas illa fratri igſius defuncti de- 
Seendere debeat, et uxor dicit ſe effe pragnantem de ipſo defuntto cum non fit, habeat frater, et heres 
breve de wentre inſpiciendo. It ſeemeth by Bracton and Fleta which followed him, that this 
writ doth lie, Ub: uxor alicujus in wita viri ſui ſe preguantem fecit cum non fit, vel poſt mortem wie 
ri ſui ſe praguantem fecit cum non fit ad exheredationem veri haredis, Sc. ad guerelam weri haredis 
er praceptum domini regis, c. which is to be underſtood according to the rule of the regiſter. 
When a man having lands in fee ſimple dieth, and his wife ſoon after marrieth againe, and 
faines herſelfe with childe by her former huſband, in this caſe though ſhe be married, the writ 
de wentre inſpiciendo doth lie (1) for the heire. But if a man ſeiſed hands in fee (for example) 
hath ifſue a daughter, who 1s heire apparent, ſhe in the lite of her father cannot have this writ 
for divers cauſes ; firſt, becauſe ſhe 1s not heire, but heire apparent ; for as hath been ſaid, 
nemo eft heres viventis, and this writ is given to the heire to whom the land is deſcended. And 
both Bracton and Fleta ſay, that this writ lyeth ad guerelam weri haredis, which cannot be in 
the life of his aunceſtor, and herewith agree Britton and the regiiter. | Secondly, the takin 
of a huſband in the caſe aforeſaid being her owne act, cannot barre the heire of his lawful 
action once veſted in him (2). Thirdly, the law doth not give the heire apparent any writ, for 
it is not certaine whether he ſhall be heire, hu Deus facit haredes, Fourthly, the inconveni- 
ence were too great, if heires apparent in the lite of their aunceſtor ſhould have ſuck a writ to 
examine and trie a man's lawfull wife in ſuch ſort as the writ de wentre inſpiciendo doth ap- 
point, and if ſhe ſhould be found to be with childe, or ſuſpect, then ſhe muſt be removed to a caſtle 
and there ſafely kept untill her delivery, and ſo any man's wife might be taken from him againſt 
the lawes of God and man. 

The words of the writ de wentre — make this evident, Rex wic. ſalutem, monſfrawit 
nobis A. quod cum R. quæ tuit uxor Clementis B. pregnans non fit, igſus falsd dicit ſe efſe pregnan- 
tem de eodem Clemente, ad exhæredationem if, A. deficut terra qua fuit ejuſdem C. ad ipſum A. 
jure hæreditario deſcendere debeat tanquam ad fatrem et hæredem ip/ius C. ff pradidt. R. protein 
de co non habuerit, Sc. But this rather belongs to the treatiſe of originall writs, and therefore 
thus much herein ſhall ſuffice (3). 

And it is to be obſerved that every word of Littl. is worthy of obſervation, firſt (Heires) in 
the plurall number, for if a man give land to a man and to his heire in the ſingular number, 
he hath but an eſtate for life, for his heire cannot take a fee ſimple by deſcent, becauſe he is but 
one, and therefore in that caſe his heire ſhall take (4) nothing. Alſo obſervable is this conjunc- 
tive (Ez). For if a man give lands to one, To have and to hold to him or his heires, he 
hath but an (5) eſtate for life for the uncertaintie. (Ses, ſuis). If a man give land unto two, To 
have and to hold to them two et heredibus [c] omitting ſuis (6), they have but an eſtate for life 
for the uncertaintv, whereof more hereafter in this ſection. But it is ſaid, if land be given to 


one man, et heredibus, omitting ſuis, that notwithſtanding a fee ſimple paſleth ; but it is ſafe 
to follow Littleton. 


in deed and aſſignes in law, whereof ſee more in the chapter of warrantie, Set. 7 3 ;. 


Ceux parolx ( ſes heires) tant ſolement font leſtate denheritance en touts 
feoff ments et grants. fe] & autem facta et donatio, ut fi dicam, do tibi talem terram, i/ta do- 


natio non extendit ad haredes ſed ad vitam donatoris, &c, IV] Here Littleton treateth of purchaſes 
by naturall perſons, and not of bodies politique or corporate; [g{ for if lands be given to a ſole 
bodie politique or corporate, (as to a biſhop, parſon, vicar, maſter of an hoſpital, &c.) there 
to give him an eſtate of inheritance in his politique or corporate capacitie, he mutt have theſe 


words, To have and to hold to him and his ſucceſſors ; for without theſe words /acceſſors, 


in thoſe caſes there paſſeth no inheritance (7), forasthe heire doth inherite to the anceſtor, ſo the 
ſucceſſor doth ſucceed to the predeceſſor, and the executor to the teſtator. [V] But it appeareth 
here by Littleton that if a man at this day give lands to I. S. and his ſucceſſors, this createth no 
fee fimple in him, for Littleton ſpeaking of naturall perſons ſaith that theſe words (his heires) 
make an eſtate of inheritance in all feoffments and grants, whereby he excludeth theſe words 

%] And yet if it be an ancient grant it muſt be expounded as the law 
was taken at the time of the grant, {#] A chantry prieſt incorporate tooke a leaſe to 


him 


(r) But in fuch a caſe the manner of proceeding on the writ de ventre inſpiciendo is not the ſame, as where the arty re- 


mains a widow 


In the caſe in Cro. Jam. 685. the wife was married to a fecond huſband, when the writ de wentre inſpicicndo 


[4] Et de aſſignes. Aſſignee cometh of the verb aſſgno. And note there be aſſignes 


was ſued. Therefore, inttead of ordering her into the ſheriff's cuſtody, and to be kept by him till delivered of the child, as the 
practice is, if the party is a widow, the court permitted the wife to remain with her huſband, on his entering into a recogni- 
zance, that ſhe ſhould not remove from the houſe they then inhabited, and that ſome of the women returned by the ſheriff 
thould ſee her every day, and that three or more of them ſhould be preſent at her delivery.—(2) This js a reaſon, why the aZuat 
heir ſhould hawe his writ notwithſtanding the wife's ng beg bot ſecond huſband, but is M | 


oreign to the heir apparent's not hawi 
the writ; and therefore I preſume has been placed here by miſtake.—(3) See further on the writ de wentre inſpiciengo AL 


cough's Caſe Moſ. 391. & 2. P. WMS 591. in which the lord cha. King, on a petition, granted the writ, though the perſons 
applying were only tenants in tail; and note the ſpecial manner in which he ordered the writ to iſſue, and what he ſaid as to 
the execution of it. In Moſely's Report, a caſe of perſonal eſtate is cited, in which the then maſter of the Rolls, in conformity 
to the reaſon of the common law, directed that the maſter ſhould appoint two matrons to inſpect a woman. Some perbaps 
may think this a great ſtretch of power. I cannot conelude this note, ,withour (uggeſting the neceſſity of an act of parliament 
to regulate the proceedings on the writ de ventre inſpiciendo. If the whit was to be ftriftly executed, it would be an intoleraþ 
grievance. On the other hand, if our courts of juſtice ſhould, withodt authority from the legiflature, change the eſtabliſhed 
torm for the ſake of ſoftening its rigor, it would be a dangerous precedent, and ſomething very like the exercile of a diſpenſin 
power — (4) According to many authorities, heir may be nomen collectiuum, as well in a deed as a will, and operate in bork 
in the fame manner as kzirs in the plural number. See 2. Ro. Abr. 2 53. See alſo x, Ro. Abr. 832. K. pl. 1. 2. Godb. x55. T. 
Jo. 117. Cro Eliz. 313. Robinſ. Gavelk. 95 96. Burr. 4. part v. 1. p. 38. & Vin, Abr. Deviſe U. a. pl. 13. & Parols 1 4 
See 5. Co. 412. Polt. 214. & Plowd. 286. 289. in which laſt book it is particularly copſidered, where the digjuncqtius ſhall be con- 
ſtrued as the conjundtive.—(6) See 2. Ro. Abr. 833. M. & Vin. Abr. Eflate M.— 7) But a fee will paſs to a corporation aggregate 
_ without the word ſacceſſors, and ſometimes to & corporation /ale, See Poſt, 94. b. and Vin. Abr. late 1. | 
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him and his ſucceſſors for a hundred yeares, and after tooke a releaſe from the leafor to him and 
his ſucceſſors, and it was adjudged that by the releaſe he had but an eſtate tor lite, [4] for he hadthe [4] HL. 21. EM Dyer's mane. 
leaſe in his naturall capacity, * it could not go in ſucceſſion (1), and (his ſucceſſors) gave him fcript, inter Anſley and Juhnfon 
no eſtate of inheritance for want of theſe words (his heires). [/] It the king by his letters pa- [7 Ik. N 7 (4 Co. 65.) 
tents giveth lands decano et capitulo, habendum fibi et haredibus et ſucceſſoribus ſuis, in this caſe, 0 Ox . Þ We. Fudge, 
albeit they be perſons in their naturall capacity to them and their heires, yet becauſe the grant is 
made to them 1n their TW i capacity, it ſhall enure to them and their ſucceflors. And fo it 
the _P do grant lands to I. S. habendum fibi et ſuccefſoribus five heredibus ſuis, this grant ſhall en- 
0 ure to him and his heires. 
[* B having divers ſonnes and daughters, A giveth lands to B, ct /Eberis ſuis, et a Tour heires, C] 15. E. z. tit. Counterplea de 
the father and all his children do take a tee ſimple joyntly by force of theſe words (theirheires); (2) Voucher 43. 37. H. 6. 40. 
but if he had nochilde at the time of the feoffement, the childe borne afterward ſhall not take (3). 7; F. 4 2. (Cro. Jam. 374. 
Theſe words (his heires) do not onely extend to his immediate heires, but to his heires remote Co. 16. b, 1. Leon. 287 
and moſt remote, borne and to be borne, [a] ſub quibus vocabulis (heredibus ſuis) omnes heredes Ca] Feta lib, 3. cap. 8. 
propinqui comprehenduntur, et remoti, nati, et naſcituri. And h.eredum appellatione veniunt heredes hæ- ; 
redum in mays And the reaſon wherefore the law is fo preciſe to preſcribe certaine words to Pl. Com, 163. 
create an eſtateof inheritance, is for avoidirfgof uncertainty, the mother of contention and confuſion. 
There be many words ſo appropriated, as that they cannot be legally expreſſed by any other 
a word, or by any periphraſis or circumlocution : ſome toeſtates of lands, &c. as here and inſ a] other a] $:&. 17. 62 133. 
places of our author, In this place theſe words tantſolement, not folement alone, but tantſolement f 
all onely, i. e. /olummods, or duntaxa!, are to be obſerved. [5] Some to tenures ; [e] ſome to per- [5] S A. 156. 161, 
ſons; [4] ſome to offences; [e] ſome to forms of original writs, either for recovery of right, or % S-&. 184 
removing, or redrefle of wrong; [/] ſome to warrantie of land. Theſe have I touched for ex- 8 _ 199. 194. 746. 
amples. I leave others to the ſtudious reader to obſerve, and add, holding this for an undoubted 236. : 41 * ng 1 478 2 
verity, that there is no knowledge, caſe, or point in law, ſeeme it of never ſo little account, but will 655. 646. bags {6 637. 5 : 
| 2 a . 3 - * 04 4. 57. 074 
3 ſtand our ſtudent in ſtead at one time or other, and therefore in reading, nothing to be pretermitted. 692. 
| Font leſtat e. Status dicitur @ flando, becauſe it is fixed, and permanent. The Ifle of Man, Hen 
which is no part of the kingdom, but a diſtinct torritory of itſelte, hath beene granted by the 
great ſeale to divers ſubjects and their heires. [g] It was reſolved by the lord chancellor, the two z] Tr. 40. Eli. in le Count de 
chiefe juſtices and chiete baron, that the ſame 1s an eſtate deſcendible according to the courſe of Berby's, caſe, by the Lo. Cnencel. 
the common law; for whatſoever ſtate of inheritance paſſe under the great ſeale of England, it lor, les a chicte Juſtices, & chiefe 
ſhall be deſcendible according to the rules, and courſe of the common law of Eugland (4). ” 


En touts feoffments et grants. Here he giveth the feoffment the firſt place, as the | 
ancient and the moſt neceſſary conveyance, both for that it is ſolemne and publike, and there- 
fore beſt remembred and proved, [g] and alſo for that it cleareth all diſſeiſins, abatements, in- [g] Vide Sed. 59. and 66. 
truſions, and other wrongfull or deteaſible eſtates, where the entry of the feoſſor is lawtull 
which neither fine, recovery, nor bargaine and fale by deede indented and inrolled doth. And 
here is implyed a diviſion of tee, or inheritance, viz, [4] into corporeall, as lands and tene- 74] Mirror c. a. ſect. 15. & e. 5. 
ments which lie in livery, comprehended in this word teoffment, and may paſſe by livery by bed. 1. Brat. 1 b. . fo 53. 366. 
deed, or without deed, which of ſome is called hereditas corporata, and incorporeall, (which lie 395. Feera lib, 3 ca. 1. 2. 15. 


3 — 2 a * r 


in grant, and cannot paſſe by livery, but by deede, as advowſons, commons, &c. and of ſome wn 11 87. gt _ 163. N 
is called hzreditas incorporata, and, by the delivery of the deede, the freehold, and inheritance p, Con kno 2 N 
of ſuch inheritance, as doth lie in grant, doth paſſe) comprehended in this word Grant. And : 
the deed of incorporeate inheritances doth equall the livery of corporeate, And therefore 

Littleton ſaith, in all feoffments and grants, hereditas, alia corporalis, alia incorporalis; corpor- Mirror ea. 8. ſect. 1. 

alis eſt, que tangi poteſt et videri, incorporalis quœ tangi non poleſt, nec wider, Britton cap. 34. 

Feoffment is derived of the word of art feodum, quia oft donatio feodi, for the ancient writers of For the antiquity of Feoffments 
the law called a feoffinent donatio of the verb do or ded:, which is the apteſt word of feoſſment( g)., ſee the ſecond part of the Infti. 
And that word Ephron uſed, “ when he enfeoffed Abraham, faying, I give thee the field of Mach- OI rer ca. 9. 8. E. 
youu over ”"—_— Mamre, and the cave therein I give thee, and all the trees in the field and the 3' R 

a 


rders round about, all which were made ſure unto Abraham for a poſlethon, in the preſence of x OE 23. | 
many witneſſes. | 
N By a feoffment the corporeate fee is conveyed, and it properly betokeneth a conveiance in fee, - 


as our author himſelfe hereafter faith, + in his chapter of Tenaat for lite. And yet ſometime im- f Vide Set. 57. 

properly it is called a feoffment when an eſtate of freehold onely doth paſſe, donc eff noſe ge- . 24 * 4 
nerall plus que neff feoffment, car donc eft generall a touts choſos mochles et nient moebles, feeff< $. of factun, 5 6H ny * % 
ment eft riens forſque del ſayle. And note there is a difference inter cartam et factum, for carta is 


| intended 3 2 | 
ace (1) The reaſon is, becauſe a chantry prieſt was a corporation ſole, which regularly could not take in ſucceſſion chattels real or He A 3 J ma 41 1 Thorn 7.76 

2 30. perſonal, in poſſeſſion or action, though a corporation aggregate may. Acc. Poſt 46. b. 4. Co. 65, Hob. 64. But by caſfom, ſome ; .; . A Ms 
= Cajon chattels will go in ſucceſſion to a /ole corporation, as in London, where the chamberlain is a ſpecial corporation for taking 7. — 
4/7” 4. bonds, which has been frequently adjudged a good cuſtom. Cro. Eliz. 464. 682. 4. Co. 64. b. Alſo in ſome inſtances, particu- 
larly of chattels in a&#ion, the law is the lame vithout a cuſtom, See 1. Ro. Abr. 515. pl. 3. f. and Vin. Abr. Corporation, L. As 

to the king's taking the ancient jewels of the crown, which are a kind of heir looms, it is not to be conſidered as an inſtance of 

a ſole corporation's taking chattels in ſucceiſion, but rather as one of a perlonal chattel's deſcending like a thing of inheritance. 

See Poſt 18. b.—(2) But in this caſe, the children muſt be underſtood to be parties to the grant; ber it is ſaid, that otherwiſe 

they can only take, where the limitation is to them by way of remainder. Cro. Eliz. 10.—(3) Acc, Cro. Eliz. 121. 334. Ow. 

152. Lord C. J. Hale adds, that the father takes the whole fre fimple. Hal. MSS.—Burt if the limitation to the children 

be a remainder, then the children born after may take. See Wild's caſe, 6. Co. 18. b. where will be found ſeveral other diſtinc- 

tions on this ſubject. See further 1. Ro. Rep. 254. See alſo Vin . Abr. Deviſe, V. a. I am the more frequent in my reference to 

Mr. Viner's Abridgment, becauſe it tends to facilitate the uſe of that immenſe body of law and equity; which, notwithſtandin 

all its defects and inaccuracies, muſt be allowed to be a neceſſary part of every1lawyer's library, It is indeed a moſt uſefuj eom- 

pilation, and would have been infinitely more fo, if the author had been leſs fingulat and more nice in his arrangement and 

method, and more ſtudious in avoiding repetitions. Theſe faults, in great meaſure, proceeded from the author's error of 

judgment, in attempting to engraft his own very extenſive Abridgment on that of Mr. Serjeant Rolle, whoſe work, though 

moſt excellent in its kind, and in point of method, ſuccinctneſs, legal preciſion, and many other reſpects, fit to be propoſed 

as an example for other abridgments of law, was by no means calculated tor the exceſſive enlargement from 2 vols. te 23 

vols. in folio, It is not to be wondered at, that an incorporation of works, ſo widely different in proportion as well as execution, 

ſhould produce much confuſion and diſorder in the et. Mr. Viner's labours would probabiy have advanced his reputation 

as a compiler much higher, it he had not attempted an union ſo unnatural.-(4) S. C. 4. Inft. 284. and a And. 115, See farther 

concerning the Iſle of Man in Pryn. on 4. Inſt. 201. 384. Hale's Hiſt. Com. L. 183. Palm. 344. 1. P. Wms. 329. 1. Vel, 202. 2, 


Veſ. 337. 1. Blackſt. Comment. 5th ed. p. 104. and Camp. Polit. Surv, of Brit. v. 1, p. 324.— (f) See more as to the werd ftaf+ 
ment, in Mad. Formul. Angl: Dillert. p. 3. 2. Inſt. 110. | 


Lib. 1. Cap. 1. Of Fee ſimple. Sect. T. 


intended a charter which doth touch inheritance, and fo is not /afum unleſs it hath ſome 
| | other addition (1). 

4. Co, 63. in Lincolne Colledge Grant, conce/ſio, is properly of things incorporeall, which (as hath been ſaid) cannot paſſe 
caſe. without deed. And here it is to be obſerved, (that I may ſpeak once tor all,) that every 
(1. Ro. Abr. 833. 6. Co. 16. b.) period of our author in all his three books containes matter of excellent learning, neceſlariiy 
to be collected by implication, or conſequence. _ For example he ſaith here, that theſe words 

(his heires) make an eſtate of inheritance in all feoffments and grants, He expreſſing feoffineuts 

and grants, neceſſarily implyeth, that this rule extendeth not, firſt, to /a/? «vill; and tefantents; 

[5] Litt. lib. 3. c. de Attorn. ſed. for L Ant ] as he himſelfe after faith, an eſtate of inheritance may paſle without thee 
5. 8. 6. 4. £ 6. Eftates Br. 73. words (his heires.) [I] As it a man deviſe 20 acres to another, and That he ſhall pay to his 
29. H. 8. Teſtaments 18. 22. executors for the ſame ten pound, hereby the deviſce hath a fee fimple by the intent of the de- 


by ne. 145 4 2. — +> jor _ 35 Y IEC viſor (2), albeit it be not to the value of the land. [/] So it is it a man deviſe lands to a man = 


ple doth paſſe by the intent of the deviſor. But it the deviſe be to a man and 
19. H. 8. 9. 3. Co. 21. in Bo- his aſſignes without ſaying (for ever), the deviſce hath but an eitate tor lite, [-] It a man 
4 2 = raſton's caſe, 6. Co. 16. 17- 10. deviſe land to a man et /anguini ſuo, that is a tee ſimple; but it it be /emiini jive, it is au eſtate 


*- ho 4.9 Aderer. Co. 67. : 
D Ae f Ml Vide ſe. 58 5. tale (3). 


">. wb ai a Mich. 40. & 41. Elis. in [»] Secondly, that it extendeth not to a fine ſur convſans de droit come ceo que {I ad de ſon done, 
"of HZ, fee Error int, Downhall & Catelby by which a fee alſo may paſſe without this word (heres) in reſpect ot the height of chat fine, 

a — *. _ 4 ” _  adjudge, Brooke tit. Taile 21. and that thereby is implyed that there was a precedent gitt in fee. 

een = * V 4 _—_ 8 ö Thirdly, Nor to certain releaſes, and that three manner of wales, [o] firſt when an eſtate of 


PE : inheritance paſſeth and continueth, as it there be three coparceners or joyntenants, and one of 

3 2 A, bet * fol _ x” 2. ca. Tenant in them — the other two, or to one of them generally without this — 4 „by Littleton's 
_— 2 75. mon, ſeQ. 304. 305. cap. own opinion they have a fee ſimple as appeareth hereafter, 2. By releaſe [y] when an eſtate of 
* Attorn. ſect. 374. Dier 9. Elia. inheritance paſſeth and continueth not, but is extinguiſhed, as where the lord releaſeth to the 

N N. N e * * Leun lib. 3. e Releaſes. ſeck. tenant, or the grantee of a rent, &c. releaſe to the tenant of the land generally all his right, &c. 
\  VJ 79. 480. 20. H. 6. 17. 19. hereby the ſeigniory, rent, &c. are r nga tor ever, without theſe words ( heires), [4] M hen 
LS RY 8 H. 6. 19. 2 a bare right is releaſed, as when the diſſeiſee releaſe to the diſſeiſor all his right, he need not 


2. 
[4] Litt, cap. Releaſes, ſect. 467. (ſaith our author in another place) ſpeake of his heires. But of all theſe, and the like caſes, more 


V. Me 


7 LA Cf 21) Auatebc — n to give and to ſellꝭ or in feodo fimplici, or to him and to his atſigns tor ever. Ta 103. 
[4] 21. E. 3. 16. 34. H. 6. 7. thele caſes a fee im 


* 

? JIE. ſhall be treated in their proper places. 4. Nor to a recovery. A ſeiſed of land ſuffereth B to re- 

Frs cover the land againſt him by a common recovery where the judgment is quod prædiclus B. recu- 

. a> N \ * peret werſus pred. A. tenementa prædicta cum pertin”, yet B recovereth a fee ſimple without theſe 

N \ Nr * words (heires) ; for regularly every recoveror recovereth a fee ſimple. 5. Nor to à creation of 

8 N nobilitie by writ; for when a man is called to the upper houſe of parliament by writ, he is a 

SE +5 1 * nn _ z baron and hath inheritance therein without the word*(heires). (4) Yet may the king limit the 

4 2 e e general ſtate of inheritance created by the law and cuſtome of the realme to the heires males, 
2 2 27 9,27. H. é. Lo. Velde tale. 27 Lor generall, of his body by the writ, as he did to Bromflete, who in 22. H. 6. was called to Par- . 244 
. Ao, * Ab, (7+ Co. 33. b.) . tos 2 lament by the name of the lo. Veſcye, &c. with the limitation in the writ to him and the heires for 2+ <; 

, TIT gu A, males of his bodie. But if he be created by patent, he muſt of neceſſitie have theſe words (his 2 - 

ee e DA. , fieires) or the heires males of his bodie, or the heires of his body, &c. otherwiſe he hath no in- 


by 1 Of — . . * 
err, oblerved, that of ancient times earles, &c. were created by girding them with a 


OC — - Ce . . . . . « . . 8 
— ; 5 = . „ , ſword, and nominating him earle, &c. of ſuch a countie or place, and this with a calling of him 
a #4 to r by writ, by that name was a ſufficient creation of inheritance, 


* 


N * 13. 34. E. 3. Avowry 258. father hath a fee ſimple, (6) quia verba relata hoc maxime operantur per referentiam ut in eſſe vi- 
1 J. vide Sect. 17. 12. H. 4. dentur, [/] Secondlie, in reſpect of the conſideration, a fee ſunple had paſſed at the common law 


4 
1 by 
"yy 


* 


2 9. in Formedon. without this word (heires), and at this day an eſtate of inheritance tayle. As if a man had 


11 


* 
1 
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. 6. 74. 20. H. 6. 36. cauſe in judgment of the law they never dye. [] Fourthly, in caſe of a ſole corporation a tee 
br. 43 


(heires) 


.) See further as to the diſtinction between charters and deeds, and the various other names of writings before and ſince the 
Conqueſt, in Mad. Form. Angl. Diſſert. p. 2. and Mad. Hiſt, Exch. Pref, Ep. p. 8. 


(2) The reaſon is, becauſe the deviſee is to pay the money at all events, and he may die before he repays himſelf out of the 


YH, 


\ \ - eſtate z in which caſe, he would be a loſer by the deviſe, if he was not to have a fee. But if the will directs the payment to be 
'\- #2: out of the profits of the land, then the deviſee cannot loſe by the will, and therefore only an eſtate for life paſſes. Cio. Cha. 157. 
8 Moſt of the caſes relative to this point are abridged or referred to in Vin. Abr. Deviſe, S. a. 
X (3) As to the paſſing of an eſtate of inheritance in laft wills without the word keirs, ſee the title Dewiſe, in the ſeveral A. 
bridgments of Law and Equity, and Gilb. Law of Deviſes. 


(4) See as to this, Mr. Serj. Rolle's argument in Coll. Proc. on Claims of Baronies, 209. 221. 


(5) Acc. Poſt 16. b. Seld. Jan. Angl. b. 2. c. 15. and Seld. Tit. Hon. ad ed, p. 747. which latter book contains the form of the 
leiters patent to lord Beauchamp. 


. (6) Adj. contra 39. lib. AM. pl. 12. but Rolle abridges the caſe with a guere. See 1. Ro. Abr. 833. pl. 7. 
* (7) Acc. Poſt. 94. b. But according to ſome authorities it is otherwiſe, if only the head of the corporation is capable, and the 


body is dead in law, as in the cafe of an abbot and convent. Poſt 94. b. See, however, contra 1. Ro. Abr. $32, pl. . 


TILA | 
Hee ee DI Ferre OE er: heritance. The firſt creation of a by patent that I finde was of John Beauchampe of 442. 
. . To- g , IA 24 e - Holte, creat aron atent in 11. K. 2, (5). tor barons before that time were calle Tit, 

And ĩt ĩs to be ob! : hat of U 


Lib r. Of Fee ſimple. —& Sect. 2. 10 


. (heires) [x] as if partition be made betweene coparceners of lands in fee ſimple, and for owelty [x] 29. Aff. 23. 1. H. 7. 14 
of partition the one grant a rent to the other generally, the grantee ſhall have a fee ſimple with- 2. H. 7. f. 11. H. 4. 3. 21. K. 


out this word (heires) (1); becauſe the grantor hath a fee ſimple in conſideration whereof he 3: 1 21. AR. 
nted the rent, ip/ze etenim leges cupiunt ut jure regantur. Sixthly, by the forreſt law if an aſſart 
granted by the king at a juſtice ſeat (which may be done without charter) to another haben- 
dum et tenendum fibi r he hath a fee ſimple without this word (heires) [ y] for there 
is a ſpeciall law of the forreſt, as there is a law marſhall for wars, and a marine law for the 
ſeas. [z] And this rule of our author extendeth to the paſſing of eſtates of inheritances in ex- 
changes, releaſes, or confirmations that enure by way of enlargement of eſtates, warranties, 6- E. 3. 22. 4. Co. 1, Buftarg' 


[yj H. H. 7. 7. (4. Inſt. 314. 


feoffment or grant doth, for like reaſon doth make like law, abi eadem ratio, ibi idem jus (2). And 85. 


this is to be obſerved throughout all theſe three books, that where other caſes fall within the 

ſame reaſon, our author doth put his caſe but for example, for ſo our author himſelfe in another 

place * explaneth it, ſaying, et memorandum que en touts auters caſes, coment que ne ſont icy ex+ e $eR. 301. 
preſſment moves et ſpecifies, Hears en ſemblable reaſon ſont en ſemblable ley. And here our author is 
to be underſtood to ſpeak of heires when they are inheritable by deſcent, for they are capable of 
land alfo by purchaſe, and then the courſe of deſcent is ſometimes altered. As if lands ot the na- 
ture of gavelkind be given to B, and his heires having iſſue divers ſons, all his ſons after his 
deceaſe ſhall inherit (3); but if a leaſe for lite be made the remainder to the right heires of Band 
B dieth, his eldeſt ſon only ſhall inherite, for he only totake by purchaſe is right heire by the 
common law (4). So note a diverſity betweene a purchaſe and a deſcent, But where the remain- 
der is limited to the right heires of B it need not to be ſuid, and to their heires, for being plural - 
ly limited it includeth a fee ſimple, and yet it reſteth but in one by purchaſe, 

Out of that which hath beene ſaid it is to be obſerved, that a man may purchaſe lands to him 
and his heires by ten manner of conveyances, (for I ſpeake not here of eſtoppellg.) Firſt, by 
feoffment; ſecondly, by grant (of which two our author here ſpeaketh). Thirdly, by fine, 
which is a feoffment of record, Fourthly, by common recovery, which is a common conveyance 
and ĩs in nature of a teoffment of record, Fitthly, by exchange, which is in nature of a grant, 
gixthly, by releaſe to a particular tenant. Seventhly, by confirmation to a particular tenant, 

both which are in nature of grants. Eighthly, by grant of a reverfion or remainder wich at- 

tornment of the particular tenant, of all which our author ſpeaketh hereafter. Ninthly, by #5. 8.4. . 50 
bargaine and ſale by deede indented and inrolled ordained by ſtatute ſince Littleton wrote. 3a. H. 8. ca. 2. 
Tenthly, by deviſe by cuſtome ot ſome particular place, as he ſheweth hereafter, and ſince he 34. H. 8. ca. 5, 
wrote, by will in writing, generally by authority of parliament. 

What words are apt words for a feoffment or grant, vide fect. 531, Our author ſpeaketh of seg 577. 


E 


A ot 


(Poſt 10. b. Dy. 133. b. Hoy 
31. 1. Co. 101. 103. 


, 0 
« 
1 
* 
- 
* 
* 


feoffments and grants, whereby 1s 1 1 law full conveyances, and therefore this rule extendeth 37 Ali. p. 8. 38. AM. . 9. 125 


not to diſſeiſins, abatements or intruſions into lands or tenements or to uſurpations to advow- - 4 9, Kc. 
ſons, &c. in which caſes eſtates in fee ſimple are gained by the act and wrong of the diſſeiſors, 

abators, intruders and uſurpers; (5) and if a diſſciſin, abatement, or intruſion be made to the uſe of 

another, if c que uſe agreeth thereunto in pays, by this bare agreement he ga nth a fee ſimple 

without any livery of ſeiſin or other ceremony, 


Sect. 2. 
ET fi home pur- ND if a man pur- I ITTLETON fheweth (Plow. 444.) 


: here who ſhall be heire 
chaſe terres en chaſe land in fee {,1nds in fee fimple, for he 


fee fimple et devy ſans {imple and die with- _— wot 1 wn of an 
2 5 | . . % eſtate taile, for that he ſpeak- 
Ile, chefe un que eft out iſſue, he which 18 eth of an heire of the Vole 
ſon prochen colin colla- his next choſen collate- blood, for that extendeth nor 


teral del entire ſanke, rall of the whole blood, bor rr 5 ri wala 
de quel pluis long de · how farre ſo ever he fſecction 6. 9 
gree qu il foit (6), poet be from him in de- ; 
inheriter et aver gree, may inherite and Prochezn cofin colla- 


| . terall. Neither excludeth 
meme la terre come have the land as heire eee eee er 


herre a luy . to him. cauſe he hath a ſpeciall caſe 
concerning them in this chapter, ſect. 5. and in his chapters of Parceners; but this is intended 
| where 


(1) Acc. Plowd. 134. b.—(2) For other inſtances in which a fee will paſs by deed or grant without the word heirs, ſee Vin, 
Abr. Efiate, K. z. and L. Tothe caſes in Viner, add 8. H. 4.4.16. b. 19. H. 6.17. 20. H. 6. 36. 27. H. 8. 8. b. Dy. 169. which I 
do not ſee cited by him. See alſo Aſh. Repertor. tit. Eftate.— (3) Here heirs being a word of limitation, none can take under it 
but by deſcent ; and the land being gavellind, the deſcent is to all the ſons, who are as much heirs to ſuck land, as the eldeſt ſon is 
heir to land deſcending according to the common law. The cuſtom of gawelkind extends to eſtates tail, and ſo irreſiſtible is the 
2 4 SL cuſtomary deſcent both of gavelkind and borough-engliſh land according to ſome authorities, that, even in the caſe of eſtates tail, 
. 5 bf it cannot be changed by expreis words directing a deſcent ſecundum curſum communis legis Dy. 128. b. pl. 45. See Robinſ. Ga- 
y 4 AV velk. 94. Mr. Robinſon's book on Gawelkind is a very excellent /aw-treatiſe, and generally comprehends every thing relative to 
* gau his ſubject ; but in this part of it, he is rather ſhort in his explanation; for though he takes notice of the cuſtom's applying to 
ur eſtates tail, yet he neither mentions the caſe from Dyer, nor hints whether expre/s words are as inſufficient to exclude the cuſ- 
Hes eo $9 tom from eltates tail, as they certainly are to controul the deſcent of eſtates in fee. Perhaps the author's ſilence might proceed 
' *""/trom his doubts on the ſubject. See further the caſe of tarifry, Dav. 31. a. & 36. b. In that caſe it was reſolved, that the cul 
Al, fr cal. tomary deſcent was interrupted by the grant of an eſtate tail; but then the judges proceeded on a principle quite conſiſtent with 
"tor the general doctrine in Dyer, They held, firſt, that the cuſtom of 7ani/try only applied to lands going with the chiefry or ſeigaiory, 
4 from which the lands in queſtion had been ſevered by the grant of the eſtate tail; and ſecondly, that the cuſtom of tamſlry was 
t not inherent in the land, like the cuſtoms of gave kind and boroughengliſp, but merely perſonal to the eldeſt and moi worthy, and 
ED therefore became extinguiſhed for ever, when the land was conveyed to another perſon, that is, the heir at common law. 
He 4+ 4 (4) Acc. Rob. Gavelk. 117. 118. and the authorities there cited. The reaſon ſeems to be, that though the ſubje# of the gift is 
A., cuſtomary land, the heir at common law is preſumed to be meant, unleſs words are added to deſcribe the cuſtomary heir. But if 
Mer, fuch ſpecial nords are uſed, the preſumption fails z and then it is ſaid, that though the /ubje of the gift is common law-land, yet 
hs exale7 the cuſtomary heir ſhall be preferred. On this principle, lord ch. Cowper, in a caſe before bim, declared, that if one, having 
* fe borough en 1 land and allo lands at common law, deviſes the latter to his heir by the cuſtom of borowgh engliſh, this will be a 
e „ ane eleription of the youngelt ſon, though not heir at common law, and though the deviſe is not of the caſtomary, but of 
Hor te the common law land; and that a like deviſe to gavelkind heirs would entitle all the ſons. 2. Vern. 732. and Prec. in Cha. 464. 
e, 7 But ſee further on this latter ſubzect, Poſt 24. b. where 101d Coke writes, that to take by purchaſe under a limitation to the keirs 
Aff female, the perſon claiming mult be both keir and female. See allo the note, in which it is attẽmpted to juſtify lord Coke for 
| that doctrine, eng to explain 2 qualifications with which it ought to be undecitood.—( 5) See Ante 3. b. and Poſt 18. b 
(6) De lui. L. and M. Roh. Red. 


} 


[z) 22. E. z. 3. 43. E. 2. 20. 


8 


bargaine and ſales by deed indented and inrolled, and the like in which this word (heires) is alſo ale Vide ſect. 465. 469. (10. 
neceſſary, for they do tantamount to a feoffment or grant, or ſtand upon the ſame reaſon that a g? H. 6. 17. 22. 19. E. 2. goir, 


- as 
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lass. 


Lib. x. Cap. 1. Of Fee ſimple. Sect. 3. 


where a man purchaſeth lands and dieth without iſſue, and having neither brother nor ſiſter, 
then his next coulin collaterall ſhall inherite(1). So as here is implyed a diviſion of heires, viz; 
lincall (whoever ſhall firſt inherite) and collaterall, (who are to inherite for default of lineall.) 

Glanvill lib. 7. ca. 4. 4. Bract. For in deſcents it is a maxime in law, quod linea recta ſemper prefertur trauſverſali. Line: lt deſ- 

lib. 2, c. 30. fo. 65. Britton cap. cent is conveyed downward in a right line, as from the grandfather to the father, from the 

24 lea lib, 6. cap. 1. & 2+ father to the ſonne, &c. Collaterall deſcent is derived from the fide of the lineall, as grandfa- 

BraQ. 1 b. 2. cap. 30. fo. 64, ther's brother, father's brother, &c. Prochein coufin collaterall enheritera doth give a certain di- 

Fleta lib. 5, cap. g. & lib. 6. cap. rection to the next couſin to the ſonne, and therefore the father's brother and his poſterity ſhall 

7. and 2. Britton cap 119. Mir- inherite before the grandfather's brother and his poſterity. E. fic de ceteris, for propinguior ex< 

ror 11, cap. . ſet. 3. 30. Aſſ. p. cludit propinguum, et propinquus remotum, et remotus remotiorem. 

47. (3. Co. 40. 42.) Upon this word 55 I put this caſe, One hath iſſue two ſonnes A and B and dieth, 
B hath two ſonnes C and D and dieth. C the eldeſt ſonne hath ifſue and dieth: A purchaieth 
lands in fee ſimple and dieth without ifſue, D is his next couſin, and yet ſhall not inherite, but 

19. R. 2. tit. Gar. 100. ; he ous — C, tor he 1 is inheritable is accounted in law next 1 And therefore here is 

8 — unde a diviſion of next, viz. next jure repreſentationis, and next jure propinguitatis, that is, 

A e Pp 5 by right of repreſentation and by right of — And Littleton * of the right of 

8 repreſentation, for legally in courſe of deſcents he is next of blood inheritable. And the fue of 
C doth repreſent the perſon of C, and if C had lived he had been legally next ot blood. And 

whenſoever the father if he had lived, ſhould have inherited, his hneall heire by right of re- 

reſentation ſhall inherite before "wy other, though another be jzre propinguitatis neerer of 

lood. And therefore Littleton intendeth his caſe of next coulin ot blood immediately inheritable. 


(z laſt. 5.) So as this produceth another diviſion of next blood, viz. immediately inheritable, as the iſſue 
of C, and mediately inheritable as D, if the ifſue of C die without iſſue ; for the iſſue of C and ail 
20. AL. p. 47. that line be they never ſo remote ſhall inherit before D or his line, and therefore Littleton ſaith 


well de quel pluis long degree que il ſoit, And here ariſeth a diverſity in law between next of 
blood inheritable by deſcent, and next of blood capable by purchaſe. And therefore in the caſe 
before mentioned it a leaſe for life were made to A, the remainder to his next of blood in tee, 
3 in this caſe as hath been ſaid D ſhall take the remainder, becauſe he is next of blood and ca- 
2 gie, pable by purchaſe, though he be not legally next to take as heire by deſcent (2). 
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l 8 Neore le pier eſt 7 ES „i foit pier QU if there be fa- 
. 2h4% pluis prochein de et fits et le pier ther and ſon, and 


F. 6. tir. Adminiftr, Br. 47. — 
Ae fanke. And therefore ſome ad un frere que eft the father hath a bro 


; ; do hold upon theſe words of uncle à le fits, et le fits ther that is uncle 
OY Or No Littleton, hat it a leaſe for A x . to the 


life were made to the ſonne Pur chaſe terre en fee ſon, and the ſon pur- 
the remainder to his next of imple et mort ſans chaſe land in fee ſimple, 


Hob. blood, that the father ſhould ; . . . . , 
(Hob. 33) 6 i ue vivant ſon pier, and die without iſſue, 


chaſe, and not the uncle, for luncle avera la terre living his father, the 
88 ee e father come heire al fits et uncle ſhall have the land 
r Fl man 72emy le pier, uncore as heire to the ſon, and 


hath iſſue two ſons, and the /e pier eff pluis pro- not the father, yet the 
eldeit ſonne hath ifſue a ſonne 


and die, a remainder is limit- Chein de lanke ; pur father is neerer 3 
ed to the next of his blood, the Cd que et un maxime blood; becauſe it is a . 


en le ley, que enhe= maxime in law, that #4404.,,. 
. * . . . f » 
3 \ Obomes [p] Eft un Maxime Litance poet lineal- inheritance may line = 
P. 4+ m. 293 . 8 


younger ſon ſhall take it, yet 
the other is his heire. 


calc, en le ley, que inheri- ment diſcender, mes ally deſcend, but not 


1 linealment nemy( z) aſcender. Un- aſcend. Yet if the ſon 
_—_ 7 a 2 = core ſi le fits en tie] in this caſe die with- 44 


caſe mort ſans iſſue, et out iſſue, and his un-/* 2-45 
(Poſt 67.) Maxime i.e. A ſure founda- Jo uncle entra en la cle enter into the“ 


diſcen 
aſcender. 


tion or ground of art, and a Zerre come heire à le land as heire to the 


fits 


(1) In the preceding page, lord Coke begins his comment on that part of Littleton, which deſcribes the courſe of deſcent by 
the common law of England ; and this ſeems to be a proper place for referring the ſtudent to ſome valuable writings, publiſhed 
fince lord Coke's time on the ſame ſubject. See Hal. Hiſt. C. L. c. 11. Wright's Ten. 174. Gilb. Ten. 2. Dalrymp. Feud. Prop. 
4th ed. c. f. p. 159. and Blackſt. Law of Deſcents. To the firſt and laſt of theſe books it is that we principally call the attention 
of the ſtudent; though it mult be confeſſed, that in all of them, the hiſtory of the law is ſo learnedly and critically traced, and 
the feudal principles, on which it chiefly depends, are ſo clearly unfolded, that a ſubject, in itſelf dry and abſtruſe, becomes not 
only plain and intelligible, but even agreeable and intereſting. Mr. R. Robinſon's Diſcourſe concerning the Law of Inherttances 
in Fee fimple is another treatiſe on the ſame ſubject, which ſhould not be paſſed over without notice. Many parts of it are in- 
geniouſly written; but unfortunately the author has chiefly exerted his talents in inventing a neo kalendar of conſanguinity, 
the explanation of which employs a very conſiderable part of the work; and by always referring to this, and by introducing a 
number of arbitrary terms, which are only intelligible as he explains them, he involves his fubject, before too much embar- 
raſſed with difficulties, in ſtill greater perplexity. 

(2) Harpur having a ſon and 4 daughters, wiz. A, B, C, and D, deviſes to the ſon in tail, remainder to B and C for life, remainder 
proximo conſanguinitatis et ſanguinis of the deviſor ; and Eafter 17. Jam. by two juflices againſt one, the remainder weſts in all the 
daughters when the ſon dies without iſſue. But afterwards, Mich. 10. Jam. per totam curiam, it veſts in the eldeſt daughter only, au 
not in all the daughters ; 1. becauſe proximo; 2. becauſe an 72 eftate it limited to tauo of the daughtrrs—Periman and Pierce.— 
Hal. MSS.—See S. C. in Palm. 11. and 303. 2. Ro. Rep. 256. Bridgm. 14. O. Bendl. 102. 106.—Lord chief juſtice Hale alſo gives z. 
note on the words, proximus de ſanguine vel conſanguimtate; in which, after citing from Radcliffe's caſe, 3. Co. 40. that on the 
ſtat. 21. H. 8. the father or mother ſhall be preferred in adminiftration to the ſon, as next of blood before the brother, he 
adds, Nara, ruled that in adminiſtration, the fifter of the half blood ſhall be preferred in adminiſtration before the ſon of the fler of the 
ewhole blood: but when oy are in æquali gradu, the iter of the 2hole blood ſball be preferred before the filer of the half bloed, M. 23. 
Cha. and M. 1650. B. R. Brown's caſe. Hal. MSS. See further as to proximus de ſanguine in Dy. 333+ b. 
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not yet known, but it is believed tog Lord Crave 


not less, at the present tents, thank 70 a Fear, 


in Warwickshire, Staffordshire, aud . But, 

what makes this estate of immense value; is, that 
the rents have not been raiged these Se gy years! 
The good Old Lady, not wishing to raisd them, as 
her Brother had adopted that line of conduct; and 

at this moment. if re-set, it is supposed the annual 
revenue would not be less than £50,000. 

Lady, whose death we commemorate, was not un- 
marked in her character by some eccetirricity ; but 
it was of the most harmless nature, and always 
' turned on the humane and benevolent part of her 


disposition! Her wunificence was immense, she hav- 


ing been known to give what she called her four 
' years savings (twenty thousand pounds) away at one 


| time to a distant connretion. Her charities were 


very considerable; and, upon the whole, her loss 
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Lib. 1. 


fits{icome il devoit per 
la ley et apres Pun- 
cle devia ſuns iſſue, 
vivant le pier, donques 
le pier avera la terre 
come heire al uncle, et 
nemy come heir a ſon 


fits, pur ceo que 11 


veig ne al terre per col- 


Of Fee ſimple. 


ſonne (as by law he 
ought) and after the 
uncle dieth without iſ- 
ſue, living the father, 
the father ſhall have the 
land as heire to the un- 
cle, and not as heire to 
his ſonne, for that he 
commeth to the land 
lateral diſcent et nemy by collateral diſcent and 3 

per lineal aſcention. not by lineall aſcent. 3 IN Ku” 


ſaid in our bookes, [/] 2 my a diſputer lancient principles del ley, I never read any opinion in 
any booke old or new againſt this maxime, but onely in lib. rub, where it is ſaid, [7] / quis fine 
liberis diſceſſerit, pater aut mater ejus in hareditatem ſuccedat, wel frater et ſoror fi pater et mater de- 
Ant, fi nec hos habeat, ſoror patris wel matris, et deinceps qui propinguiores in parentela fuerint la- 
reditario ſuccedant, et dum wirilis ſexus extiterit, et hereditas abinde fit, famiua non hareditat, 
But all our ancient authors and the conſtant opinion ever ſince do affirme the maxime, 

By this mazime in the conclution ot his caſe, onely lineall aſcention in the right line is pro- 
hibited, and not in the collaterall, [4] Quelibet hereditas naturaliter quidem ad haredes haredi- 
tabiliter acſcendit, nunguam quidem naturaliter aſcendit. Deſcendit itaque Jus quaſi ponderoſum quod 
cadens deoiſum recta linea wel tranſoerſali, et nunquam reajcendit ea via qua deſcendit poſt mortem 
anteceſſorum, a latere tamen aſcendit alicui propter defectum haredum inferius provenientium ; fo as 
the lineall aſcent is prohibited by law, and not the collaterall(..) And in prohibiting the lineall 
aſcent, the common law is aſſiſted with the law of the 1 2 tables (2). 

Here our author for the confirmation of his opinion draweth a reaſon and a proofe (as you 
have perceived) trom be ot;tbe maximes of the common law, Now that I may here obferve 
it once for all, his proofes and arguments, in theſe his three books, may be generally divided 
into two parts, viz, from the c@dwace law and from ſtatutes, of both which, and of their ſe- 
veral branches I ſhall give the ſtudious reader ſome tew examples, and leave the reſt to his dili- 
gent obſervation, f b 

For the common law his proofes and argument are drawn from 20 ſeveral fountaines or places. 

[a] Firſt, from the maximes, principles, rules, intendment and reaion of the common law, 
which indeed is the rule of the law, as here, and in other places our author doth ule, 

[3] Secondly, from the bookes, records, and other authorities of law cited by him ab an- 
thoritate, et pronunciatis. 5 : : 

] Thirdly, from originall writs in the regiſter à reſcrip?7s walet argumentum, 

d] Fourthly, from the forme of good pleading. 

e] Fiftly, trom the right entrie of judgements, 

FI Sixtly, a precedentibus approbatis et uſu, trom approved precedents and uſe, 

[2] Seventhly, à non ſu, from not uſe. : 

3 Eightly, ab artificialilus argumentis, conſequentibus et concluſionibus, artificiall arguments, 
conſequents and concluſions, "E: 

Ninthly, [i] @ communi opinione juriſprudentum, from the common opinion of the ſages of the 
law. | 

Tenthly, [&] ab inconvenient?, from that which is inconvenient, | 

Eleventhly, [I] a div;/iore from a diviſion, wel ab enumeratione partium, from the enumeration 
of the parts. 

Tweltely, [n] 4 19 ad minus, from the greater to the leſſer, or [a] from the leſſer to the 

ater, [0] a fimili, p] a parti. 

EI 3. 15 gel, be that which 1s impoſſible, 

14. [9g] A fine, trom the end. Be 

15. [*] Ab utili vel inutili, from that which 1s profitable or unprofitable, 

16. [7] Ex abſurdo, for that thereupon ſhall tollow an abſurditie, 9 a ſurdo prolatum, be- 
cauſe it is repugnant to underitanding and reafon, 

17. [V] 4 natura ct ordine nature, from the nature or the courſe of nature. 


concluſion of reaſon, ſo called 
[9] quia maxima eft cus dig- 
nitas ct certiſima authoritas, 
atque guod maxime omnibus pro- 
betur, fo ſure and uncontrol- 
lable as that they ought not to 
be queſtioned, [V And that 
which our author here and in 
other places calleth a maxime, 
hereatter he calleth a princi- 
ple, and it is all one with a 
rule, a common ground, paſlu- 
latum, or an axiome, and it 
were too much curiofitie to 


18. [J 46 


(1) In Ratcliffe's caſe, 3. Co. 40. the reaſons given for excluding lineal aſcent are, 


Sect. 3. 


11 
[9] Pl. Cem. 27. b. (3+ Co. 40.) 


[-] Sed. go. 643. 


[/] 12. H. 4 Glanvill lib. 3. 
cap. 1. Bratt. lib. 2 cap. 29. 


[e] Lib. Rub. cap. 20. 


L] Brit. cap. 119. Fleta lib. 6. 
ca. 1. Numb. ca. 27. Ratclift's 
ca e ubi lupra, (3. Co. 4c.) 


* 


: « 
[u] Yea. 5. 2. 90. G. 52 53, 
57. 59. 65. 99. 130 146. 156. 
169. 178. 231. 293. 302. 352» 
360. 376. 377. 390. 410. 440. 
441. 340. 347. 462. 43. 

[#] Sect. 20. Where a number of 
others are quoted, 

le] Seck. 67. 132. 
241. 263. 613. 614. 
(418 a. 58 

ect. 58. 170. 183. 369. 
le] Sect 248. 240. 8 1 5 
[ / } Scct. 88. 74 76. 145. 332. 
1 372.44. 
108. 733. 

[4] Sect. 170 264. 283. 302. 
429. 464. 629. 633. 686. 340. 
an 613. 686. 739. 

J Sea. 697. 59. 104. 288. 
332. 478. 

[&} Leck. 87, where many others 
are quotey, c 

[{] Scct. 13. where many more 
2re quoted, but ſee chieflyiect, 381. 
0 Sect. 438. 439. 441. 

n] Set. 18. [oj 301, &c, 

7 291. 298. 429, &c. 
14 129 440. 

71 Sect, 146. 194. 

©} Se. 360, 
|” | Sed. 722. 
[5] Sect. 114. 223. 129. 211. 
107. 108. 


170. 234. 
(Plowd, 


firſt, that fathers and mothers are not of 


the blood of their children; /econdly, that the excluſion is agreeable to the Jewiſh law, as preſcribed to Moſes by God himſelt; 
and thirdly, that it tends to avoid that confuſion and diverſity of opinions in the caſe of deſcents, of which the allowance of lineal 


aſcenſion by the civil law is ſaid to be the occaſion, 


Lord Coke himſelf controverts the ii of theſe reaſons, by the words of 


Littleton in the ſection here commented upon, and by the caſe of adminiſtration, in which the father or mother is preferred as 
neareſt of blood to their children, and allo by the caſe of a remainder tothe ſons neareft of blood, under which deſcription the father 


is entitled to take by purchaſe. 


But as to the two other reaſons, lord Coke rather appears to adopt them. 


However, neither 


of them ſeems ſatisfactory. The inference from God's precept to Moſes is unwarranted, unleſs it can be ſhewn, that it was pro- 
mulgated as a law for mankind in general, inſtead of being, like many other parts of the Moſaical law, a rule for the direction 
of the Jewiſh nation only. Beſides, by the Jewiſh law, the father did ſucceed to the ſon in excluſion of his brothers, unleſs one of 


them married the widow of the deceaſed, and raiſed up ſeed to him. 


See Blackſt. Law Trafts, v. 1. p. 182. Sv ed. and Seld, de 


Succeſſ. Ebræor. c. 12. there cited. The argument from the ſuppoſed contuſion and uncertainty, which might ariſe, if lineal 


aſcent ſhould be permitted, is not leſs liable to objection; becauſe lineal aſcent might be governed by the ſame rules as lineal 
deſcent ; and what is the difference between the two, that ſhould create more confuſion and uncertainty in the one caſe than in 
the other? Our modern writers account for our law's diſallowance of lineal aſcent in a very different way; and, according to 
them, it in a great meaſure originated from the nature of ancient feudal grants, which, like eſtates tail, being confined to the 
firſt feudatory and his deſcendants, neceſſarily excluded his father and mother, and all paramount them and alſo his collateral 
relations. How this rule in practice became extended ſo as to exclude lineal aſcent univerſally, without confining it to the caſes 
to which the feudal reaſon for the rule is applicable, and yet at the ſame time is ſo conſtrued, as to let in all collateral rela- 
tions, and even the father himſelf collaterally, and by the medium of others, is not now very eaſy to explain, though this has 
been attempted. See Wright's Ten. 180. and Blackſt. Law Tracts, v. 1. p. 183. 8vo ed. See alſo a learned note on the ſubject 
in Littleton avec Obſervat. par M. Houard. This edition of Littleton is in 2. vol. 4to. and was publiſhed at Rouen in 1766. 

(2) See Tab. 5 I. de ſucceſſione ab inteſtato; but neither in this, nor in any other part of the 12 tables, do I ſee any thing to 
exclude lineal aſcent ; and as I have not met with any book on the Roman lay in which ſuch an excluſion is mentioned, dag 
cruge, 
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A t 19-7 4 1 & 2 ee. Te. 2.2 E la ley. There be divers lawes within the realme of England, As firſt, [a] Lex 
Le] 13. b 


fot. <o $0: 4. Ag. ale. Pl. Com. Sharington's caſe. 2. [4] Tex et conſuetudo Parliamenti. Na lex eft ab omnibns quarrenda, d multis iguor ata, à 
ned. $7 mo vel aha + 


67%" 44. Vin niet, [5] Theic are of record in Rolls 1 4: [4] Communis lex Augliæ, the common law of England, ſometime called lex terra, in- 
: n 


. en el 3 = * * 3 6. [F] Conſuetudines, Cuſtomes reaſonable. 


13. R. 2. ca. 2. (Poſt 249.) 7. [2] F#s belli. The law of armes, war, and chivalrie, iz republica maxim? conſervanda 
3 [5] 7- Co. Caudne's caſe articul. ſunt jura belli. 


. 


e e H. 6 21. Forteſe. ca. 3a. 9. [/] Civil law in certaine cafes not onely in courts eceleſiaſticall, but in the courts of the 
py +4 4 u- . q 


Lib. 1. Cap. I. Of Fee ſimple. Sect. 3. 


1] Seck. 202. 18. [:] 46 ordine religionis, from the order of religion. 


2 * * i 19. L] A communi preſumptione, trom a common preſumption. 

x] Sect. 13, &c. Sekt. 731.698, 29+ [59] A leA:onibus juriſprudentium, from the readings of learned men of law. 
35. 633 441. 103. 193. 154- From ſtatutes his arguments and prootes are drawne, 
140. 2. (Plowd. 57. b. 49. b.) 1. [x] From the rehearſall or preamble ot the ſtatute, 


5 Sect. 464. (Cro Ja. 474.) 2. By the bodie of the law diverſly interpreted. 


2 Sect. 731. 685. (PIoWd. 105.) . , f 5 nh 36 Aon? ) . 
a] 27. L Ge, Park: nn. 19, Sometime by other parts of the ſame ſtatute, which is bened/9 expoſitio, et ex viſteribus cauſe, A 


25. E. 3. cap. 1. Regiſt, inter Ju- [>] Sometime by the reaſon of the common law. But ever the generall words are to be in- 
ra regia 61. &c, (Poſt 360.) tended of a lawfull act, [z] and ſuch interpretation muſt ever be made of all ſtatutes, that 


[5] Commonly ſpokeft of Wy the innocent or he in whom there 1s no default may not be damnified (1). 
lament Rolls, (4. Iaſt. 14. 


E, 
12 Co. Calvin's hooronz, the law of the crowne. 
(Dr. and Stud. Dial. 1. c. 2.) ee 

4 This law appeareth in our 7 5 Efed prot: Lot pt 
bookes and judiciall records. 3» [c Lex natur the lau or nature. 


— 


— DN by our author in this and the like places. 
ereot you ſhall read in 5. [e] Statute law. Lawes eſtabliſhed by authoritie of parliament, 


ſuper cartas, &c. 8. [Y] Eccleſiaſtical or canon law in courts in certaine caſes, 
13. H. 4. 4. 28. H. 8. ca. 15. 


le Carta de Foreſta, &c. the tires conſtable and marſhall, and of the admiraltie, in which court of the admiraltie is obſerved 4a /cy 
„ rc of the Foreſts, Olyron, anno g. of Richard the firit, ſo called, becauſe it was publiſhed in the iſle of Olyron. 


[/] 27. E. 3. ca. 17. Wi, ca.23- 16, [] Lex forete, foreſt law. 
37 4 11. [I] The law of marque or repriſall (2). 


7 | . 
Un) der ben ati 5 . . 1. (e] Lox mercatoria, merchant, fe. 


&c. $ E 3. 11. 38. E. 3. 7. 13. [2] The lawes and cuſtomes oft the iſles of Jerſey, Gernſey and Man, 
27. E. 3. cap, 8. Forteſc. 32. 14. [0] The law andpriviledge of the Stannaries, 

F. N. B. 117. 13. E. 4. 9. Rt. 16. Ly] The lawes of the eaſt, weſt, and middle Marches, which are now abrogated. 

Parl. 6. kl. 4. nu 43. 10. H 7. Rut hereof this little taſte for our ſtudent, that he may be capable of that which he ſhall reade 


22. Carts 1 concerning theſe and others in records, and in our books, and orderly obſerve them, ſhall ſuffice. 


t 2 = 237.) Et 0 on uncle enter en la terre. For if the uncle in this caſe doth not enter into 
15 1 Ay b. as H. the land, then cannot the father inherit the land; for there is another maxime in law herein 


OM FR 8 fol. 5. Rot. Pat. an, 20. E. 1. implied, 41 that a man, that claimeth as heire in fee ſimple to anie man by deſcent, muſt 
0 


7. Co. Calvin's caſe fol. 21. Re- make himſelf heir to him that was laſt ſeiſed of the actuall freehold and inheritance (3). Andit 
giſt. fol. 22. the uncle in this caſe doth not enter, then had he but a freehold in law, and no actuall tree- 

(2) 3 1 Parl. 50. E. hold, but the laſt that was ſeiſed of the actuall freehold was the ſonne to whom the father cannot 
i 7 1 31. H. 6. ea, 3. 4. Ja. c. 1. make himſelf heire ; and therefore Littleton ſaith, et ſon uncle enter en la terre ¶ come devoit per 

91 11. H. 4 11. 10. Aft. 27, la ley) to make the father to inherite, as heire to the uncle. [7] Note, that true it is that 
34. Aſſ. p. 20. 19. E. 2, quar. the uncle in this cafe is heire, but not abſolutely heire ; for if after the deſcent to him the ta- 
imped, #77: 45- E. 3. 13. 40. ther hath iflue a ſonne or daughter, that iſſue ſhall enter upon the uncle (4). [/] And ſo it is 
[r] 11. AM. p. 6. Dec. and if a man hath iſſue a ſonne and A daughter, the ſonne urchaſeth land in tee and dyeth with- 
Stud. 12. b. 32. H. 6. 35. out iſſue, the daughter ſhall inherite the land, but if the father hath afterward iſſue a ſonne, 
[J 19. H. 6. 61. this ſonne ſhall enter into the land g his brother, and it he hath iſſue a daughter and 

no ſonne, ſhe ſhall be coparcener with her litter, 


Sicome il devoit per la ley. Theſe words as a key doe open the ſecrets of the 
law, for hereupon it is concluded, that where the uncle cannot get an actuall poſſeſſion by en- 
trie or otherwiſe, there the father in this caſe cannot inherit. And therefore if an ad vowſon be 
granted to the ſonne and his heires, and the ſonne die without iſſue, and this deſcend to the un- 
cle, and he die before he doth or can preſent to the church, the father ſhall not inherit, becauſe he 
ſhould make himſelf heire to the ſonne, which he cannot doe. And ſo of a rent and the like, But 
if the uncle had preſented to the church, or had ſeiſin of the rent, there the father ſhould have in- 
herited. For Littleton putteth his caſe of an entry into land but for an example. If the ſonne 
make a leaſe for life, and die without iſſue, and the reverſion deſcend to the uncle, and he die, the 
reverſion ſhall not deſcend to the father, becauſe in that caſe he muſt make himſelfe heire to the 
ſonne. A infeoffe the ſon with warrantie to him and his heires, the ſonne dies, the uncle en- 
ters into the land and dies, the father if he be impleaded ſhall not take the advantage of this war- 

rantie 
clude, that lord Coke is miſtaken in his idea of our law's conforming to the law of. the 12 Tables. The mother was indeeed ex- 
cluded ; but it was not becauſe the law of the 12 Tables did not permit lineal aſcent, but on account of her ſex, that law prefer- 
ring the agrati or thoſe related through males, and excluding the cagnati, or thoſe related through females. See Inſt. 3. 3. Princ. 


(1) As to the conſtruction of ſtatutes, ſee lord ch. Hatt. Treat. on Stat.—Aſh, Expoſ. Stat. by Eq.—Vin. Ab. Statutes E. 6.— 
Com. Dig. Parliament R. 10. 


(2) Beſides the books more generally known, ſee Lee's Capt. in War, which is a Treatiſe on this ſubject. 
3) Grand/ather, father, and ſon ; grandfather dies; father is bound in an obligation or warranty, and dies before entry. Held, that 


an £4 4s on th Ke” &S* OC 44; . 7924 + 2. — 9. . 1 LAs 2 25>, 
(4) Here lord Coke is filent as to the right to the intermediate profits from the death of the father, In Ky IG of B aſſet an __ 
Bajjet, lord ch. Hardwicke held, that a poſthumous ſon, claiming under a remainder in a ſettlement; was, by conſtruction of the 
10, and 11. W. 3. c. 16. which preſerves remainders for poſthumous children. where no eſtate is limited to truſtees for that pur- 
poſe, intitled to the mean profits. See 3. Atk. 203. But in the ſame caſe, lord Hardwicke ſeems to have taken it for granted, 
that on a deſcent the mean profits belong to the uncle; for he directed, that the profits of the eftate deſcended ſhould be account- 
ed for by the uncle, only from the birth of the poſthumous ſon. See Poſt 55. b. where lord Coke puts the caſe of a daughter's. 
[or d intitled againſt a poſthumous brother to corn ſowed before his birth; w s to ſhew, that, lord Coke did not confi- 


2 OO. 


der the poſthumous child as intitled to any mean profits.on a deſcent. See alſo Wilſ. Rep. vel. p. 526. whereTord ch. j. De 


_ — — 


Grey, in delivering the opinion of the court of C. P. on a queſtion whether a poſſhumous ſon was actually ſeized, denies that the 
poſthumous ſon, in the caſe of a deſcent, can be intitled to any profits received before his birth, and cites 9. H. 6, 25, as an au- 
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Lib. 1. 


Of Fee ſimple. 


Sect. 4. 


rantie, for then he muſt vouch A as heire to his ſonne, which he cannot doe (i), for albeit the war- 


rantie deſcended to the uncle, yet the uncle leaveth it as he found it, and then the father by 


Littleton's (dewoit) cannot take advantage of it. For Littleton Sect, 603. faith that warranties 
ſhall deſcend to him that is heire by the common law, and Sect. 718. he ſaith that everie war- 
rantie which deſcends, doth deſcend to him that is heire to him which made the warrantie by the 
common law, which proveth that the father ſhall not be bound by the warrantie made by the 
ſonne, for that the father cannot be heire to the ſonne, that made the warrantie. And a wairan- 
tie ſhall not goe with the tenements, whereunto it is annexed, to any ſpeciall heire, but alwaies to 
the heire at the common law (2). And therefore if the uncle be ſeiſed of certaine lands, and is 
difſeiſed, the ſonne releaſe to the diſſeiſor, with warrantie, and die without iffue, this ſhall bind 
the uncle; but if the uncle die without iſſue, the father may enter, for the warranty cannot de- 
ſcend upon him. So if the ſonne concludeth himſelfe by pleading concerning the tenure and 
ſervices of certaine lands, this ſhall bind the uncle; but if the uncle die without iſſue, this 
ſhall not bind the father, becauſe he cannot be heire to the ſonne, and conſequently not to 
the eſtoppell in that caſe ; but if it be ſuch an eſtoppell as runneth with the land, then it is 


otherwile (3). 


ET en tiel caſe, lou 
le fits purchaſe 
terre en fee fimple, et 


Sect. 4. 


ND in caſe where 


the ſonne purcha- 
ſeth land in fee ſim- 


Y this it appeareth, that 
B our author divideth 
heires into heires of the part 
of the father, and into heires 


I 2 
Vid. Seck. 603. 718. (Poſt 329.) 


Vid. Sect. 735. 736. 737. 


35. H. 6. 33. John Crook's caſe, 
(5. Co. 79.) 


Vide Sect. 354. an excellen 
point. 


2 

. : . of the part of the mother, | mY 
devie fauns iſſue, ceux ple, and dies without [a] And note, it is an old and, e] Pt Com. Sir Edward Clere's 3 
de on ſanke ae part iflue, they of his blood true maxime in law, that none caie. 447. d *. 


fon pier enter iter- 


ont come heires a luy, 


devant aſcun de ſanke 
de part ſa mere: mes 
fil nad aſcun heire de 
part ſon pier, don- 
ques la terre diſcende- 
ra a les heires de 
part la mere (4). Mes 
ft home prent (s) en lie- 
retrix des terres en fee 
ſimple, queux ont iſſue 
fits, et deviont, et le 
fits enter en les te- 
nements, come fits et 
heire a ſa mere, et 
puis devie ſans iſſue, 
les heires de part la 
mere deyent enlieri- 
fer, les tenements et 
jammes lis heires 
de part le pier. Et 
fil ny ad àſcun heire 
de part la mere, 
dongue le feignt- 
or, de que la terre 
eſt tenus, avera la 


(1) Quere of this caſe of warranty ; for though the lieu of <varranty deſcends from him, who makes the warranty, to the heir at cm- 
mon law, and it cannot deſcend to the ſpecial heir, becauſe it is à thing in groſs, yet the benefit of a warranty, 
ſhall ga in divers caſes as incident to the land te the ſpecial heir or affienee. Thus a gift of borough-engh 


on the father's ſide 
ſhall inherite as heires 
to him, before any 
of the blood on the 
mother's ſide, But if 
he hath no heire on 
the part of his father, 
then the land ſhall de- 
ſcend to the heires on 
the part of the mo- 
ther. But if a man mar- 
rieth an inheritrix of 
lands in fee ſimple, 
who have iſſue a ſonne, 
and die, and the ſonne 
enter into the tene- 
ments, as ſonne and 
heire to his mother, 
and after dies without 
iſſue, the heires of the 
part of his mother 
ought to inherit, and 
not the heires of the 
part of the father. And 
if he hath no heire 
on the part of the mo- 
ther, then the lord 


ſhall inherite any lands as 
heire, but only the blood of 
the firſt purchaſer, for “ re- 


fert à quo fiat perquiſitum, 


As for example, Robert Coke 
taketh thedaughterot Knight- 
ley to wife, and purchaſeth 
lands to him and to his heires, 
and by Knightley hath iſſue 
Edward, none of the blood of 
the Knightleys, though they 
be of the blood of E Award, 
ſhall inherite, albeit he had no 
kindred but them, becauſe 
they were not of the blood of 
the firit purchaſer, viz. Ro- 
bert Coke (6). 


[4] Ceux del ſank de 


part ſon pier. Here it 
is to be underſtood, that the 
tather hath two immediate 
bloods in him, viz, the blood 
of his father, and the blood 
ot his mother (7), both theſe 
bloods are of the part of the 
father. [c] And this made 
ancient authors ſay, that it a 
man be ſeiſed of lands iu the 
right of his wife, and 1s at- 
tainted of felony, and after 
hath iſſue, this iſſue ſhould not 
inherit his mother, tor that he 
could derive no blood inherit- 
able from the father. And 
both theſe bloods of the part 
of the father muſt be ſpent 

before 


e] Fleta lib. 6 ca, 1. 2. &c, 

raQon lib. 2. fo'. 65. 67. 68. 
69. &c, Britton ca. 119. 24. E. 
3. $0. 39. E. 3. 29. 30. 38. 40. 
E. 3. 12. 49. Aſſ. p. 4. 12. E. 
4. 14. Pl. Com. 445. & 450. 
7. E. 6. Dyer 6. 24. E. 3. 24. 
37. AT, 4 40. E.;3- 9- 42. E. 
3. 10. 45 E. 3. Releaſes 28. 7. 
H. 5. 3. 4. 8. Aſſ. 6. 35. AT. 
2. 5. E. 4. 7. 3. H. 5. 21. H. 7. 
33. 40. Ail, 6. Ratcliffe's cale, 
3. Co. 42, 


Poſt 2 20. b. 


[5] Bracton ubi ſupra, Fleta 
uo1 ſupra. Britton ca. 118. 119, 
P!. Com. 444. Clere's cafe. Tr. 
19. E. 1. in Banco Rot, 25. Lin- 
coln. Will. Scei's caſe, 


(c] Britton fol. 15. Fleta lib. t. 
ca. 18, Pl. Com, 445. 446. &c. 
Clere's caie, (1. S. d. 200) 


being once anexed to land, 
th, wwith a warranty, ſhall 


go to the youngeſt for ewith the land, Hal Miss. Sex ACC. 2. Ro, Ab. 743. where it is ſaid, that the father may vouch on ſuch a 
warranty to the uncle. In Gilb, Ten. 18. there is a reference to lord ch. j. Hale's note on this part of lord Coke, from which 
It appears that lord ch. bar. Gilbert had ſeen lord Halc's MSS. notes. —(2z) See Acc. both as eſtoppels and warranties. Hob. 31. 
8. Co. 54. but oblerve what is ſaid by lord Bale in the preceding note.— (3) The ſon makes leaſe for life, and dies; the uncle re- 
leaſes to the leſſee for life in tail on cond.tion, and dies. Quære, oe ſhall enter for the condition broken, as the reverſien in fee doth 
not deſcend ta the father? Hal. MSS. —(4] Et ceft Veppinion de toutes les juſtices M. 12. FE. 4. Mes la fuit tenus fi terre deſcende a un 
home de part fon pere, qui devia ſans iſſue, que ſen prockein heire de part ſon pere enheritera a luy ceſt aſſavoir le prock:in que eft 
del ſank le pere de part laye!, Et pur defaute de tiel heire, ceux que font de ſank le pere del part le mere le pere, S. laieleſſe 
doient enheriter. Et jil ny ad tiel leire de part le pere dongues le ſeignour avera le terre par eſchete. Red. But this paſſage is not in 
any edition prior to Redman's, and feems an addition to Littleton by another hand, and to be an opinion extracted from 12. 
P E. 4. 14. pl. 12. which is indeed cited in the margin of Redman. —(5) Feme. L. and M.—Roh.—P.—Red.—(6) Ard therefore if * 
e 25 V+: heir of the part the father ve attainted, the land Hall eſcheat. 49. Af. p. 4. Hal. MSS.—(7) But ſometimes a man can only 7, 4. .-,-..2- age . 
fare? have immediate inheritable blood from one parent, as where his father or mother is an alien or perſon attainted ; and this it 
4T" Us ſeems ſuffices to enable children to inherit from the parent, who confers the inheritable blood, and alſo to inherit to each other. 
ty See Acc. ante S. a. n. 2, and the following note by lord Hale on lord Coke's next paſſage, where he mentions, that according 
| | 8 ancient authors the iſſue of an attainted father cannot inherit to the mother. This ſeems not to be law, A female heritrix 
— A rates an alien to HH,, and they have iſſue : the iſſue ſhall inherit to the mother. Poſt ſet. 114. and. ol. 33. a. for dower of wife being 
L £ alien or attaiuled. tial, MSS, To the tame purpoſe is what follows, being a note on fol. 8. a. ante, where lord Coke aſſerts that 
X the children of an alien cannot inherit to each other, though he allows that the children of one attainted, if born before the 
/ / attainder, may, Queere of e; for it ſeems the blood of the mother ſuffices to make them inheritable one to the other, and this was the 
F principal reaſon in Hybby's caſe. Hal. MSS. Alſo lord Hale, in another note on fol. 8. a. ante abridges the caſe of Bacon and Ba- 
con from Co. Cha and cites Stephen's caſe in the dutchy as another caſe of the ſame kind, and then there is the note following, 


Te 


Lib. 1 . Cap. 1 = 

before the heire of the blood 
of the part of the mother 
ſhall inherit, wherein ever the 
line of the male of the part of 
the father, (thatis) the poſte- 
ritie of ſuch male, be they 
male or female, (whoever in 
deſcents are preferred) muſt 
faile before the line of the 
mother ſhall inherit, [a] and 
the reaſon of all this is tor 
that the blood of the part of 
the father is more worthie, 


(Plowd. 144-) 


fa] 19. R. 2. garr. 100. 


Of Fee ſimple. 


terre per eſcheat. 
(1) En meſme le man- 
ner eſt, fi tenements 
y para” a le fits 
e part le pier, et il 
enter et puts moruſt 


fans iſſue, cel terre 


diſcendra as heires 
de part le pier, et 


Sect. 4. 


of whom the land is 
holden, ſhall have the 
land by eſcheate. In 
the ſame manner it is, 
if lands deſcend to the 
ſonne, of the part of 
the father, and he en- 
treth, and afterwards 
dies without iſſue, this 


. and more neere in judgment nemy as /ezres de land ſhall deſcend to 
; bog N ot the part la mere. Et the heires on the part 
bi ft, / ny ad aſcun of the father, and not 
Britton ca. 118. 119, Fleta lib, ft aſcun del : 4 | : 
- + pr wes e heire de part le to the heires on the 
anke del part del mere. 


Kd ir 1 robe obſerved, that Pier, domques le ſeig- part of the mother. 
the mother hath ati tro im- Wir, de que % And if there be no 


mediate bloods in her, (viz.) ferre eſt tenus, a- heire of the part of 


e vera la terre per the father, the lord 


L. get, . n luſtrate all this by example. eſcheat. Et fic vi- of whom the land is 


Robert Fairefield, ſonne of . 
John Fairefield and Jane San- de diverſitatem, /ou holden ſhall have the 


dier, takes to wife Anne Boyes, le fits purchaſe ter- land by eſcheate And 
daughter of John Boyes and res oy tenements, fo ſee the diverſi- 
* fans Bewpree, and hath iſſue h x" 
c = illiam Fairefield who pur- en 7 e e Jample , ef ty, Where tne 10nne 
e or chaſeth lands in fee. Here lou il veient eins purchaſeth lands or te- 
8 illiam Fairefield hath foure 2  tiels terre its" in fre f ] 
immediate bloods in him, two erres an nem imple, 
A. of the part 7 his az + tenements per diſ- and where he*cometh 
0 tze blood of the Fairefields, , 
ec HA 227 e., and the blood of the Sandyes, cent 8 part Ja to them 2 deſcent 
7 A 1 dd ws of the 1 art of his mere ou de part ſon on the part ” his __ 
mother, viz. the of the Hier. er, Or on the part. 
Boyſes, and the blood of the 7 5 f th WE: PArt.O | 
Bewprees, and ſo in both | IS rather. 
caſes upward in infinitum. Now admit that William Fairefield die without iſſue, firſt the blood 
Zee 2 e.. eee. of the part of his father, viz. ot the Fairefields, and for want thereof the blood of the Sandies 
2 %. G. 2 56 : | (for both theſe are of the part of the father) if both theſe faile, then the heires of the pert of 
the mother of Wilham Fairefield ſhall inherit, viz. firſt the blood of the Boyſes, and for default 
thereof the blood of the Bewprees. 

It is neceſſary to be knowne in what caſes the heire of the part of mother ſhall inherite, 
and where not, If a man be ſeiſed of lands as heire of the part of his mother, and maketh a 
| feoffment in fee, and taketh backe an eſtate to him and to his heires, this is a new purchaſe, 
9. H. 7. 24. (Plowd, 47, Poſt and it he dyeth without iſſue, the heires of the part of the father ſhall firſt inherite, (2) It a man ſo 
202.) ſeiſed maketh a feoffment in fee upon condition, and dye, the heire of the part of the father, which 

is the heire at the common law, ſhall enter for the condition broken, but the hcire of part of the 

„] 7. H. 6. 4. 1. Co. 100. mother ſhall enter upon him, and enjoy the land. [/] A man fo ſeiſed maketh a teoffment in tee 
helleye's caſe. reſerving a rent to him and to his heires, this rent ſhall goe to the heires of the part of the fa- 
7 5. E. a. tit. Avowry 207, ther; but [a] if he had made a gift in taile, or a leaſe for lite reſerving a rent, the heire of the part 
(Hob. 31.) of the mother ſhall have the reverſion, and the rent alſo as incident thereunto ſhall paſſe with it, 
but the heire of the part of the mother ſhall not take the advantage of a condition annexed to the 


ſo] 5. E. 8 28 207. (3. ſame, becauſe it is not incident to the reverſion, nor can paſſe therewith. [o] If a man had been 
. Co. 54+ 3. Co. 32. b. 


terrarum, had made a feoffment in fee of parcell to hold of him by rent and ſervice, albeit they be 
newly created, yet for that they are parcell of the mannor, they ſhall with the reſt of the mannor 
deſcend to the heire of the part of the mother, quia multa tranſeunt cum univerſitate quæ per ſs 
non tranſeunt, If a man hath a rent ſecke of the part of his mother, and the tenant ot the land 
ante 
Yet note, that he cannot be heir to his mother, becauſe ſhe is an alien. Huſband denizen takes wife an alien, or wife takes hbend ax 
alien, and they have iſſue. It ſeems the iſſue ſhall inherit to the father ia the firſt caſe, to the mother in the ſerond. Ergo videtur, that if 
alien has iſſue by denixen two ſons, one ſon ſhall inherit to the other, becauſe the mother is a denizen ; and ſo in the caſe of a perſon ate 
tainted, having iſſue after attainder ; and this was one of the reaſons of Hobby's caſe. Hal. MSS5. This doctrine is agreeable to 
lord Hale's argument when he gave judgment in Collingauood and Pace, cited ante fo. 8, a. n. 2, and alſo confirms the obſerva- 
tion hazarded inn. 5. fol. 8. a. 

(1) All between Ez meſme and fic vide omitted in Red.—(2) But here lord Coke muſt be underſtood to ſpeak of two diſtin con- 
thi Lord veyances in fee; the fir/t paſſing the uſe as well as the poſſeſſion to the feoffee, and ſo completely diveſting the feoffor of all inte- 
- "*« reſt in the land; and the ſecond regranting the eſtate to him. For if in the firſt feoffement, the uſe had been expreſly limited to 
1 r £— the feoffor and his heirs, or if there was no declaration of uſes, and the feoffment was not on ſuch a conſideration as to raiſe an ute 
1 ; „V in the feoffee, and 8 the ule reſulted to the feoffor, in either caſe he is in of his ancient uſe, and not by purchase. 
1 A PER. 3 2 Adj. acc. 3, Lev. 406. and 2. Salk. 59. and ſee Acc. Poſt 13. a, and 22. b. What ſhall be a purchaſe, and break the deſcent, lo as 
| ma, wn . to entitle the paternal heir to a preference over the maternal heir, . in the caſe ot a deviſe to the heir, the ſtudent may 
| F865. Wort inform himſelf by the authorities cited in Vin. Abr. Heir. W. 1. 2. to which add Battey and Trevillian. Mo. 278. Hinde and 
| to © JA 5 Lyon. 3. Leon. 64. 70. and Dy. 124. Hainſworth and Pretty. Cro. Eliz. 833. 919. Brown and Taylor. Cro Cha. 38. Clark and 
8 L „Smith, 1. Salk, 241, and 1. Lutw. 793. Smith and Ing: 8. Mod. 23. and 1. Stra. 487. Ratcliffe's cale, 1. Stra. 267. Martin and 
bo SO rel Vogt Strachan. 1. Will, part 2. p. 66. and Hurſt and the earl of Winchelſea Burr. 4. pt. v. 2. p. 879. In this Jaſt caſe, a feme covert by 
F x „force of a power appointed by zi to her heir in fee, but charged the land with debts and legacies ; and it was adjudged in E. 
Ar AL 277 .  . -R. that the heir took by Aſcent, and that the appointment had no other operation than making the eſtate ſubject to the debts 
| F . and legacies. One leading principle, which this and the other authorities ſeem clearly to eftabliſh is, that whenever a dewi/z 
1 EC ae AA. He gives to the heir the ſame eſtate in gua/ity as he would have by deſcent, he ſhall take by the latter, which is the title molt fa- 
1 Aut. 11 fron! voured by the law; and that merely charging the eſtate with debts or legacies will not break the deſcent. This is onely ong 
| ” — of the many uſeful propoſitions, which might be extraded on the ſubject as the reſult of the long lik of caſes before cited, if 
5 22 7 JD : 9 was the proper place for a diſcuſſion fo nice and difficult, Fee fer Zhe . ef pn Af 3.003, fac 4-m-ge. OH 

| ui i. e, e. ＋ ZZ. . eure E EST 4 eas 


. dls Is 2 + . eee e 75 , 4. 440 p 91 * 
7 5. A N Ar tron. 4 uc 2g. Iy 7 4 /#06, 


ſeiſed of a mannor as heire on the part of his mother, and before the ſtatute of Qyic emptores = 


. r 
C754. 


n 


Lib. T. Of Fee ſimple. Sect. 4. 


granteth a diſtreſſe to him and to his heires, and the grantee dieth, the diſtreſſe ſhall go with 
the rent to the heire of the part of the mother, as incident or appurtenant to the rent, tor now 
is the rent ſecke become a rent charge (1), 
[p] A man ſo ſeiſed as heire on the part of his mother maketh a feoffement in fee to the 
uſe of him and his heires, the uſe being a thing in truſt and confidence ſhgll enſue the nature of 
he land (2), and ſhall deſcend to the heire on the part of the mother, [4] A man hath a ſeigniory 
FOE of the part of his mother, and the tenancy doth eſcheat, it ſhall go to the heire of the 
part of the mother. If the heire of the part of the mother of land whereunto a warranty is 
annexed is impleaded and vouche, and judgment is given againſt him, and for him to recover in 
value, and he dieth before execution [7] the heire of the part of the mother ſhall ſue execution 
to have in value againſt the vouchee, for the effect ought to purſue the cauſe, and the recom- 
pence ſhall enſue the loſſe. 


If a man giveth lands to a man, to have and to hold to him and his heires on the part of his "*4,/ 5 . 
mother, yet the heires of the part of the father ſhall inherit, tor no man can inſtitute a new kind te Bynce ra #17 


of inheritance not allowed by the law, and the words (of the part of his mother) are voide, as 7 7. /G, EP 74-4 * 


I 3 


(#] 5. E. 4. 4. 1. Co. 108. 
helley's caſe, 25. H. 8, Dyer 


Buckenham's ca'e. 32. H. 8. 
garg Brooke 93. 13. H. 7. 6. 
. Abr, 780. Poſt. 23. A. 


Co. 58.) 
[9] 16. E. 3. age 46. 

Pl. Com. 292. & 515. See more 
of this in the chapter of Warren- 


in the caſe that Littleton putteth in this chapter, If a man giveth lands to a man to him and his, 22. 
heires males, the law rejecteth this word males, becauſe there is no ſuch kind of inheritance, (Pot. 27. a. 


whereof you ſhall read more in his proper place. 
A man hath iſſue a ſonne, and dieth, and the wife dieth alſo, lands are letten for life, the 


We b. 1. Co. 127. Hob, 31 2. 


J , 

. . ere 7272426 
. We, ge. . 
Pp Ap 4 Ye . om N 
e . 


remainder to the heires of the wife, the ſonne dieth without iſſue, the heires of the part of the 


father ſhall inherite, and not the heires of the part of the mother, becauſe it veſted in the ſonne 2 Tz 7 — 5 e, , 

as a purchaſer, And the rule of Littleton holdeth as well in other kind of inheritances, as in [/ 38. E. 3. 12, @ ht Sy 2 FR. — 
lands and tenements. [s] And therefore if there be lord, feme meſue, and tenant, and the 22 2 25 ASE Inn 4. . 

meſne bind her ſelfe and her heires by her deed to the acquittall of the tenant, the meſne take 3 ME, n 
huſband, the tenant by his deed granted to the huſband and his heires, that he or his heires © 7 Od A, een 

ſhall not be bound to acquitall, the huſband and wife have iſſue, and die, this iſſue, being e . e. , SFO ATanze- 


bound as heire to his mother, ſhall not take benefit of the ſaid grant of diſcharge, for that 


extends to the heires of the part of the father, and not to the heires of the part of the mother, 
and therefore the heire of the part of the mother was hover to the acquittal (3). And thus much 


tor the better underſtanding ot Littleton's cafes concerniffg the heire of the part of the mother 


74 
ſhall ſuthce (3). es r 2 


Mes /t home prijt feme inheritrix, &c. Here there is another maxime, [ [+] 39. E. 3. 29. 49. E. 3. 12. 
that whenſoever lands do deſcend from the part of the mother, the heires of the part of the . 
father ſhall never inherit. And likewiſe when lands deſcend from the part of the Kae the 
heires of the part of the mother ſhall never inherit (5). E. fic paterna paternis, et è converſo, ma- 


terna maternis, For more manifeſtation hereof, and of that which hereafter ſhall be ſaid touch- 
ing deſcents, ſee a table in the end of this chapter, 


Avera la terre per eſcheat. [ Eſtheat (6), eſchaeta, is a word of art, and derived 
from the French word e/thear (id eff) caderey excidere or accidere, and ſignifyeth properly 
when by accident the lands fall to the lord of whom they are holden, in which caſe we ſay 
the fee is eſcheated. And therefore, of ſome, c beats are called excadentia or terre excaden- 
tiales [w]. Dominus verg capitatis loco haredis habetur quotips per deſectum wel delictum extingui- 
tur ſanguis ſui tenentis, Leco heredis et haberi,poterit A Pen modum donationis fit reverſio cujuſque 


CBT Fr tp Pt 
See. 22 


- 


ſe] Vide ſect. 130. Glanvill. 

ib, 7, cap. 17. Bro. lib. 3. 
fol. 118. Fleta lib, 5. cap. 5. & 

lib. 3. cap. 10. Britton ca. 37. 
& cap. 119. F. N. B. 100. 
Tr. 19. E. 1. in blanco Rot. 25. 
(3. Inſt. 21, 4. Inſt, 22 5. F. N. 
B. 144. b.) 
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tenementi. And Ockam (who wrote in the raigne ot Henry the ſecond) treating of tenures 
of the king, ſaith, porro eſthacte wulgo dicuntur, que decedentibus hiis Ju de rege tenent, Wc, 
cum non exiflit ratione ſanguints heres, ad fiſcum relabuntur, [x] So as an eſcheat doth happen 
two manner of wayes, aut per defeetlumtſanguinis, i. e. for 


- 


Laut of heire, aut per delictum 
tenentis, i. e. for telonie, and that is by judgment three manner of waies, aut quia Suſpenſus 
per collum, aut quia abiuravit reguum, aut quia utlegatus eff, And therefore, they which are 
hanged by martiall law i ſurore bell;,torteit no lands: and fo in like caſes eſcheats by the ci- 
vilians are called caduca. | 

The father is ſeiſed of lands in fee holden of I. S. the ſon is attainted of high treaſon, 
the father dieth, the land ſhall eſcheat to I. S. propter deſetum ſanguinis, for that the father dy- 
eth without heire. And the king cannot have the land, becaute the ſonne never had any thing 
to forfeit, But the king ſhall have the eſcheate of all the lands whereof the perſon attainted of 
high treaſon was ſeiſed, of whofnſoever they were holden (7). 

[z] In an appeale of death or other telony, &c. proceſſe is awarded againſt the defen- 
dant, and hanging the proceſſethe defendant conveyeth away the land, and after is outlawed, the 
conveyance is good (8) and ſtall defeat the lord of his eſcheat, but if a man be indicted of felony, 
and hanging the proceſſe againſt him, he conveyeth away the land, and after is qutlawed, 
the conveyance ſhall not in that caſe prevent the lord of his eſcheate. And the reaſon of 
this diverſity is manifeſt: for in the caſe of the appeale, the writ containeth no time when 


[wo] Fleta lib, 6, cap. 1. Ockam 
cap. quod non abſolvitur, &c. 
[x] Pl. com. Dame Hale's caſe, 


(Poſt. 92. b.) 


O51 PI, Com. in Nicholl's cafe, 


[z3 38. E. 3. ſ. 37. 30. H. 6. 
5. raQ. I. 2. tit. de Forf. 
Stamf. Pl. cor. 192. and accord- 
cording to this diverſity was it 
reſolved in 5. E. 6. as it appear- 
eth by my Lord Dicr sMagu:cript. 
(Poſt, 390. b) 


the 

(1) Acc. 8. Co. 54. a.-y2) The better reaſon ſeems to be, that the uſe being the ſame as it was before the feoffment, it is the 
old uſe which continues. . As to an uſe's enſuing the nature of the land, ſee 1. Co. 127. 2. Co. 58. and Bac. Read. on Stat. Uſes, 
8vo. ed. 308. in which! 

with many reltrictions, and conſiders at large the differences between uſes and the lard itſelf, or rather, as he expreſſes himſelf, 
between uſes and caſes:of poſſeſſion. Lord Bacon's Reading on the Statute of Uſes is a very profound treatiſe on the ſubject ſo 
far as it goes, and ſhews that he had the cleareſt conception of one of the moſt abſtruſe parts of vur law. What might we not 
have expected from tile hands of ſuch a maſter, if bis vaſt mind had not ſo embraced within its compaſs the whole field of ſcience, as 
very much to detach him from profeſſional ſtudi:s? It may be proper to obſerve, that all the editions of lord Bacon's Reading 
on Uſes are printed with ſuch extreme incorrectneſs, that many paſſages are rendered almoſt unintelligible, even to the moſt atten- 
tive reader. A worlkf ſo excellent deſerves a better edition.—(3) Note, it was grant and releaſe ; but raiio libri is, becauſe the huſband 
was not charged, except during the coverture, and by reaſon of that the diſcharge doth not extend further. Hal. MSS.—(4) 7. H. 6. 3. 
by Cottejmore. If Hrd takes tenant to wife, and dies having iſſue, which dies without iſſue, the ſeiguory is revived, and the tenancy ſoall 
go to the heir of the part of the mother , Hal. M58.—(5) Bur if the eldefl ſon purchaſes land, and it deſcends to the youngeſt ſon, and he dies 
without heir of the part of the father, it ſhall deſcend to the heir on the part of the mother; becauſe they kawve one and the ſame mnther. 
Hal. MSS.—(& See Wright's Ten. 115. Blackſt. Law Tracts, 8vo. ed. v. 1. p. 236. and 2. Blackit, Comm. 5th ed. 241.—(7) 4 
enfeoffs B attabited of treaſon to the uſe of C, the king ſhall haue the land diſcharged of the uſe. Hal. MSS. and Pimb's caſe, 
NM. 27. ElizeJs cited from Moore. See Mo. 196. But note, that according to Moore, B, at the time of the conveyance to him, 
had only emitted treaſon, and was not attainted till after; and it was by relation to the time of committing the offence, that 
the 94 5 conſtrued to be the ſame as if the conveyance had been to a perſon actually attainted. The doctrine in Runs caſe 
ſounds peculiarly barſh ; for firſt the legal eſtate in the land was given to the queen by a confirudtive relation, and then ſhe was 
deemed to hold the land diſcharged of the uſe, becauſe the king cannot be a truſtee. However, it is but juſtice to mention, 
that the caſe being repreſented to queen Elizabeth, ſhe, much to her honour, granted the land to cefluigue uſe by patent. Ag 


wer book the author controverts the generality of the doctrine, which certainly ought to be underſtood * 
n 


Aint; 


to the king's holding land diſcharged of all uſes and truſts where the legal eſtate veſts in him, and the ſenſe in which that | 


doctrine is to be underſtood, ſee Vin. Abr. Uſes C. where moſt of the authorities on the ſubject are (tated or referred to.—($) But 
if the party appears ou an appeal, and the plaintiff counts, and the defendant is convicted by werditt or confeſſion, it is all one. Hal Mos. 
H . 
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Lib. 1. Cap. 1. Of Fee ſimple. Sect. 5. 


the felony was done, and therefore the eſcheate can relate but to the outlawry pronounced. 

(W. Jo. 219, Cro. Cha. 172.) But the indictment containeth the time when the felony was committed, and therefore the eſ- 
cheate upon the outlawry ſhall relate to that time (1). Which cafes I have added, to the end the 
ſtudent may conceive, that the obſervation of writs, indictments, proceſſe, judgments, and 
other entries, doth conduce much to the underſtanding of the right reaſon of the law. 


[a] Mirror ea. 1. ſet. 5. 51. H. Of this word (c hee) here uſed by our author, commeth [a] Z/chaetor, an ancient offi- 
3. ſtatutum de Scac. Britton fo. cer ſo called, becauſe his office is properly to look to eſcheats, wardſhips, and other caſualties 
33- 34. Flet. li, 7. cap. 36. & belonging to the crowne, In ancient times there were but two eſcheators in England, the one 
lib. 2. Cap. 34. 35" Regiſt. 301. on this fide of Trent, and the other beyond Trent, at which time they had ſubeſchaetors. But 
ws moe = p. EY 2 in the raigne of Edward the ſecond, the offices were divided and ſeveral eſcheators made in 
e 44 k. , every county for lite, &c. and fo continued untill the raigne of Edward 3, And afterwards by 
c. 8 28. E. 1. ce. 18. F. N. B. the l of 14. E. 3. it is enacted by authority of parliament, that there ſhould be as many 
x00. c. Stamf. Prær. $1. 1.H.8. eſcheators aſſigned, as when king Edward 3. came to the crown, and that was one in every 
> 8. 3. kl. &. ca. 2. Capitula county, and that no eſcheator ſhould tarry in his office above a yeere, and by another ſtatute to 
Eſchactriz in Vet, Magna carta be in office but once in three yeares. The lord treaſurer nameth him. 


fo. 160. x61, & we ke FE Za FL. An. 
V fri Her fri, V. e bergof alle GEESE which fignifieth" the eſcheaterſhi , Or the office of the eſ- 
8 P 


cheater. But now let us heare what our author will further ſay unto us, 


Et fic vide, &c. This kind of ſpeech is often uſed by our author, and doth ever 

import matter of excellent obſervation, which you may find in the ſections noted in the mar- 

LN 147. 149- 248. 289. 417. gin *. 
* & . f ' . . 

FTE And it ĩs to be well obſerved, that our author ſaith, # nad aſcun heire, Sc. la terre eſchaetera. 


(2. Ro. Abr. $16.) In which words is implyed a diverſity (as to the eſcheate) betweene fee fimple abſolute, 
which a natural body hath, and fee limple abſolute, which a body politique or incorporate 


Ke a Lorry Neu 
Lets SEPT, 11 12. Fitz N. B. bath. [5] For it land holden of I. S. be given to an abbot and his ſucceſſors þ 45 this caſe if 


. A 2 


4 
— 2 4 
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E me. 


3 9. F. 3. 26. 17. E. 2. flat. the abbot and all the covent die ſo that the body politique is diſſolved, the donor ſhall have 
Ge LOMPpLATILS, againe this land, and not the lord by eſcheat (2). And fo if land be given in fee ſimple to a deane 
and chapter, or to a maior and commonalty, and to their ſucceſſors, and after ſuch body politique 
or incorporate is diſſolved, the donor ſhall have again the land, and not the lord by eſcheate. 
And the reaſon, and the cauſe of this diverſity is, fer that in the caſe of a body politique or in- 
corporate the fee ſimple is veſted in their politique or incorporate capacity created by the policy 
of man, and therefore the law doth annex a condition in law to every ſuch gift and grant, Phat 
if ſuch body politique or incorporate be diſſolved, that the donor or grantor ſhall re-enter, for 
that the cauſe of the gift or grant faileth ; but no ſuch condition is annexed to the eſtate in fee 
ſimple veſted in any man in his naturall capacity, but in caſe where the donor or feoffor re- 
ſerveth to him a tenure, and then the law doth imply a condition in law by way of eſcheat. 
Alſo (as hath beene ſaid) no writ of eſcheat lyeth but in the three caſes aforeſaid, and not where 
a body politique or incorporate is diſſolved. 


Sect, 8. 


O W commeth our au- 2 TEM ſoint trois LS O if there be 


thor to the deſcent be- : | 3 | 
tweene 3 rich he Freres, et le mul- three brethren, 


purpoſely Poe ag belies, nes frere purchaſe and the middle bro- 
Diſcent, deſcenſus , commet 

of the Latine word deſcendo, lerres en fee imple, ther purchaſeth lands 
and, in the legall ſenſe, it er devie fauns iſſue, in fee ſimple, and die 


(Poſt. 237.) ſignifreth, when lands do . ; ; 4 
a by n of blood fall unto leigne frere avera without iſſue, the el 


any after the death of his an- la Ferre per di- der brother ſhall have 
celtors : or a deſcent is a cent et nemy le puiſ- the land by deſcent, 


meanes whereby one doth de- f 
rive him title to certain lands, e, Sc. Et aux1 he and not the younger (3), 


w heirs bo has of his 2 - ſoint trois freres, et &c. And allo if there 
Ceitors. nd ot this, and o 

that which hath been ſpoken 4 puiſue purchaſe be three brethren, and 
doth ariſe another divifion of ferres en fee ſimple, the youngeſt purchaſe 


eſtates in fee ſimple, viz. every - : mpl | 
man that hath a lawful eſtate er devie a ny Nu 5 lands 1 fee ſi Ple, and 
in fee ſimple, hath it either by leigne frere avera la die without iſſue, the 


deſcent, or by purchaſe, terre per diſcent et eldeſt brother ſhall 
nemy 


(1) Neta, if one be attainted by outlazury or confeſſion of a felony, which is precedent to the feoffment of the party attainted, the feoffee 
may falſify the attainder by traverſe to the jelony or to the time of the felony. But if he be aitainted by verdi, it ſeems, that he cannot 
Jaljijy by traverſe to the felony ; but he may traverſe the time of the felony, for that is not material; for if he be guilty on another day, 
the jury ought to find him guilty. Hal. MSS. which cites 3. Inſt. 2 30. 


(2) Vid. tamen Mich 20. Jac. C. B. Johnſon and Morris. that it ſhall eſcheat. Hal. MSS. which alſo cites 21. E. 4. 1. and 21. H. 7 

See further on this ſubje&, Godb. 211. and Mo. 283. which are with lord Coke. But the caſe of Fohnſor and Norway, in 
Winch. 37. which ſeems to be th- ſame as that cited by lord Hale is againſt the donor, though it is not mentioned in 
Winch, that the judges finally decided-the point, See alſo contra lord Coke, the caſe of Southwell and Wade, in 1. Ro. Abr. 


816. A. pl. 1. and 8. C. in Poph. gr. 


(3) But if the land purchaſed by the middle brother auat holden of the elder brother, who accepts homoge of him, the land hall deſcend 
to the younger brother by 13. E. 1. Avozury 235. Hal. MSS. . | | 


Lib. 1. 


nemy le mulnes, 
pur ceo que leigne 


Sect. 6. 


Leigne eft pluts digs 
ne de fanke. It is a 


maxime in law, that the next 


Of Fee imple. 


have the land by de- 
ſcent and not the mid- 
e pluis digne de dle, for that the eldeſt is . 


1 anke. moſt wor thy of blood. ever inherit, as the male and 


all deſcendants from him before the female, and the female of the part of the father before the 
male or female of the part of the mother, &c. becauſe the female of the part of the father is of 
the worthieſt blood. [] And therefore among the males the eldeſt brother and his poſterity ſc] Britton cap, 119. Brac. lib, 
ſhall inherit lands in fee ſimple as heire before any younger brother, or any deſcending from him, 2. cap. 30. 277. 279. 3. E. 3. 26. 
becauſe (as Littleton ſaith) he is luis digne de ſunte. Quod prins eft dignius eft, and qui prior 2 Dyer 138. Stanford prær. 
eft tempore potior oft ure. Si quis plures lo habuerit, jus proprietatis primo deſcendit ad primoge- : i 25 3· r 
tum, eoguud inventus eft primo in rerum natura. In king Altred's time knights fees (1) deſcend- 4.21 es lib.-6. ena. Clas- 
ed to the etdeſt ſonne, for that by diviſion of them between males the defence of the realme vill lib. 5. ca. 1. Mirror cap. 1, 
might be weakened ; but in thoſe dayes ſocage fee was divided between the heires males, and Sett. 3. 
therewith agreeth Glanvill. “ Cum quis hereditatem habens moriatur, Sc. fi plures reliquerit „ Ghanvill lib. 7. 
filios, tunc diflinguitur utrum ille fuerit miles, five per feodum militare tenens, aut liber Sockman- 
nus, quia fi miles fuerit aut per militiam tenens, tunc ſecundum Js rigen Anglie primogenitus filius 
patri ſucced't in toto, Sc, „i herd fuerit liber Sockmannus, tunc quidem dividetur hereditas inter omnes 


filios, Cc (2). But hereof more ſhall be ſaid re is proper place. 


Sect. 6. 


LSO it is to be un- 

derſtood, that none 
ſhall have land of fee 
ſimple by deſcent as 
heire to any man, un- 
leſſe he be his heire of 
the whole blood, for if a 
man hath iſſue two 


14 


cap. 3. & ca. 1. 
Vid. Pl. Com. 229. b. 


O man can be heire to a 
fee ſimple by the com- 
mon law, [A] but he that hath 
ſanguinemduplicatum, the whole j,*6,- Br; 
blood. that i! both of the father 15. 6 ca. 1 77 15 John 
and of the mother, ſo as the Gifford's caſe. 31. E. 3. Conterpl. 
halfe blood is no blood inhe- ©* 22 88. 40. All. 6. 4. E. 
ritable by deſcent, (3) becauſe % , _ Ct Ry 
that he that is but of the 4, 
halfe blood cannot be a com- 
pleat heire, for that he hath 


TE M eft aſca- 

voir, que nul a- 
vera terre de fee 
ſimple per diſcent 
come heire a aſcun 
home, fi non que il ſoit 
ſon heiredentire janke. 


Car fi home ad iſſue 


a] Bract. lib, 4. idem lib. 2. 


(1. Ro. Abr. 629.) 


deux fits per divers 
venters, et leigne pur- 
chaſe terres en fee 


ſimple et moruſt ſans 
iſſue, le puiſne frere 
navera la terre, mes 
luncle leigne frere cu 
auter ſon procheme 
coſin ceo avera, pur 
ceo que le puiſne frere 
e de demy ſanke al 


eigne frere. 


T / 
i ue fits et file 


ſonnes bydivers venters, 
and the elder purchaſe 
lands in fee ſimple, and 
dye without iſſue, the 
younger brother ſhall 
not have the land, but 
the uncle of the elder 
brother, or ſome other 
his next coſin ſhall have 
the ſame, becauſe the 
younger 'brother 1s but 
of halfe blood to the 
elder (5). 


Sect 7. 


home ad ND if a man hath 


iſſue a ſonne and a 


not the whole and compleate 
blood(4),andthelawindeſcents 
in fee {ſimple doth reſpect that 
which 1s compleat nh; pn perfect, 
And this maxime doth not 
onely hold where lands (where- 
of Littleton here ſpeaketh) are 
claymed or demanded as heire, 


[4] but alſo in caſe of appealeof [e] 7. E. 4. 15. 


cath : for if one brother be 
flaine, the other brother of the 
halfe blood ſhall never have an 
appeale (albeit he ſhall recover 
nothing therein either in the 
realtie or perſonaltie) becauſe 
in the eye of the law he is not 


heire to him. Alſothis rule ex- Sect. 737. 


tends to awarranty, as ourauthor 


himſclfeelſewhere holdeth (6). 


1 is put for an 
example to illuſtrate 
that which hath been 

ſaid, 


(i) Here lord Coke writes, as taking it for granted, that feudal tenures ſubſiſted in England before the Coaqueſt, But this 


is a contrqverted point amongſt our beſt writers, 


See Poſt. 64. a. where a note 1s given on this ſubject. 


(2) fol * . Gavelk. an elaborate diſſertation on the origin, antiquity, and univerſality of partible deſcents. The author 


purſues 


is ſubje& amongſt the Jews, Greeks, and Romans, and afterwards amongſt moſt of the modern nations in Europe, 


and then proceeds to inquire into the ſtate of gur own law of deſcents before the Conqueſt. See page 20. See alſo lord Hale's 
learned reſearches into the hiſtory of the law of deſcents in his Hiſt. of the C. L. c. 11. p. 206. 

(3) The excluſion of the half blood by our law is variouſly accounted for. Sir Martin Wright conſiders it as a conſequence 
of the rules eſtabliſhed for reſtricting the ſucceſſion to the deſcendants of the firſt feudatory, in conformity to the ſtrict notion 


of feuds. 


See Wright's Ten. 184. where the excluſion of lineal aſcent is excuſed on the ſame principle. See alſo Blackſt. Law 


Tracts, v. 1. p. 213. 8vo. ed, where the teudal reaſon is explained more at large, though the author admits that the practice goes 


much further than the principle will warrant. 


Others there are, who inſiſt, that the true reaſon, why the brothers of different 


vemers cannot inherit to each other, is the averſion our Saxon anceſtors had to ſecond marriages, which they are ſaid to have 


deemed at beſt but a permitted fornication. But this unfavourable idea of the v iterata was not 


any other deſcendants of the ancient Germans, See Tayl. Elem, Civ. L. 294. 
(4) See what is obi-rved on lord Coke's explanation of the meaning of the term whole blood, in 1. Sid. 200. See too 1. Vent. 


424. and 2. P. Wms. 667. * 


peculiar to the Saxons, or 


(s) But daughters by different femes, though they cannot inherit to each other, may inherit together to their father, becauſe 
the deſcent is zz-mediate from the father. See R. Robinſ. Diſc, on Inher. ad ed. p. 37. and Bro. Abr. Deſcent. pl. 20, and 1: Ro, 


Abr. 6270 


(6) So brother of half blood ſhall not have error on fine levied by the elder brother, though, if there had not been ſuch fine, the land 
would deſcend to him. Hal. Mos. Nota, if A purchaſes @ reverjion expectant on an eftate for life, and dies without ifue, regularly his 


brother 
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Lib. 1. Cap. 1. Of Fee ſimple. Sect 8. 


ſaid, and needeth no explana- per un ve et fits daughter by one venter 
Britton cap. 139. tion. And heerwith agreeth 7 Aer, tf 8 y 3 


1 per auter venter, et and a ſon by another 
le fits del primer ven- venter, and the ſon of the 
ter purchaſe terres firſt venter purchaſe 
en fee, et moruſt ſans lands in fee and die 
iſſue, la ſoer avera la without iſſue, the ſiſter 
terre per diſcent, come ſhall have the land byde- 
herre a ja frere (i) et ſcent as heire to her bro- 
nemy le puiſne frere, ther, & not the younger 
pur ceo que la ſoer eſt brother, for that the ſiſ- 
de le entire ſanke a ter is the whole blood 
lon eigne frere. of her elder brother. 


Sect. 8. 


2 Ele de terres en T auxi ou home ND alſo where a 


S ee fimple. Theſ, eſt ſeiſie de terres man is ſeiſed of 
oF { 28. Lf 9. Ld LEE Ne 1 Kae in — SSH 


r. 
.. Da, e., 


2 . 


d **. i Jux 
7's AP } 4. 4 1711 (3) Acc. Bro. Abr. Diſcent, pl. 13. 14. and 30. Scire Facias, pl. 126. and Execution 67, 1. Ro. Abr. 628. and ſee 1. Show. 245, 


g Ul 2 fie ee, 


4. 


+ 17 
42 ＋ Ce 


4p 


4 


en fee ſimple, et ad lands in fee ſimple, and 
taile, albeit he hath a fee ſimple 7 . Pe, e umple, A 


7124 k. 4. 24 40. 41. E. 3. expectant. LJ] (2) And there- 2/ue fits et file per hath iſſue a ſonne and 
Count. de Vouch. % 


32. E. 3. fore if lands be given to a vn venter, et fits per dau hter b One ven- 
tit. voucher. 37. Aff. Þ 4. 40. man and his wife, Oh to the , ft P — y 


E. 3.9: 42:E- 3:10 39, . 3. heires of their two bodies, the 42er Venter, et mo- ter, and a ſon by an- 
. remainder to the heires of the 72/t etleigne fits enter, other venter, and die, 


huſband, and they have iſſue k 
(3. Ro. Abe, 6874} a ſonne, and the ry dyeth, ef moruſt ja As iſſue 7 la and the eldeſt ſon en 


and he taketh another wife, file avera les tene- ter, and die without 

and hath iflue a ſonne, the fa- nents, et nemy 2 pu- iſſue the daughter 

ieth, the eldeſt ſon en- EY Suter 

TI ech without if. iſne fits, uncore le ſhall have the land, and 

(Cro, Cha. 471. Poſt. 281.) fue, = _ gms of — puiſne fits eft heire not the younger ſon, 
. N halte all inherit, be- ge 
cauſe the eldeſt ſonne by his © le pere, mes nemy a yet the younger ſon 18 


entry was not actually ſeiſed fon Frere. Mes i heire to the father but 
of the fee ſimple, being ex- 


leigne fits ne entra not to his brother. But 
pectant but onely of the eſtate la if | 
taile (3). And the rule is, that en la terre apres la if the elder ſon doth 


| poſſefſio fratris de feodo fimpli- mort  ſonpere, mes mo- not enter into the land 
(3. Co. 40, 41.) ci facit ſororem eſſe hæredem, 


1 „”? ruſt devant aſcun en- after the death of his 


„e. . poſſeſſedof the feefimplebutof Frie fait per luy, don- father, but die before 
. A. the eſtate taile(4.) And where fe P / ; 


75 . e Z Liuleton ſpeaketh onely of > ds lep 2 e rerepoit any entry made by him, 
2 LY 10. . 


"4. fo. 7. Pi. Com, fo, lands, [g] yetthereſhall bepo/- entrer, et avera le then the younger bro- 
$3 3s Wimbelhe's cats. Ae Harris of an uſe (5), ota Ferre come heire a fon ther may enter and ſhall 
ſeigniory, a rent, an advowſon, 


e (fande other hereditaments. Pere. Mes lou leigne have the land as heire 


* Et letgne fits enter. fits en le caſe avant dit to his father : but 
F. 14. an 10. [4] TIN words —— entra apres la mort where the elder ſon in 
um. de Vouch, 88. rally added when the father ; , , 

or dies ſeiſed of lands in fee fin. on pere, et ad ent the caſe aforeſaid enters 


ple, for if the eldeſt ſon doth Pofſeſton, donques, lo after the death of his 


not in that caſe enter, then % 
whom eating. the arent foer avera la terre father, and hath poſ- 


Quia 


brother of the half blood ſhall not be heir to him; becauſe though auen there js a meſne ſeiſn, he ought to make himſelf heir to him awho is 
1 actually ſeized ; yet when there is not ſuch a meſne ſriſin, To ought to make himſelf heir to him, in whom it firſt weſts by purchaſe. 

et ſee M. 1. Car. C. B. Cro. no. 16. Hodgekinſon and Wood. A hawing iſſue B a ſon by ane wenter, and C by another, dewijes to B and 
the heirs male of his body, remainder to the 


heirs male of the body of the deviſor and to the heirs male of their bodies, remainder to the dewi- 


r's right heirs, and dies. B dies withont iſſue. Ruled, that C ſhall take as heir male of the deviſor, becauſe it is quaſi an entail accord. 
ing to Littleton ſect. 30. But it ſeems, 


. * 3 : N 
22. E. CO tit, 


that the fee ſball deſcend to him, fince it is a void deviſe of the fee ſimple, and doth not weſt by pur- 
pt chaſe in the 742 but by deſcent. Hal, MSS. ſc , 1 iſe of t ht pie, eft y þ 
No - a. Fe ee 


gs. An 4- C E N 3 2 e , F . 
(1) Aſa frere, omitted in L. and M.—and Roh. | a 


(2) 7. H. 4 16. Vid. 38. Af. 8. Hal. MSS, 


* 


. 257» 
(4) Yet the remainder was in the elder brother to give or forfeit. 24. F. 2. 30. Hal. MSS. & le. ne 3. 


(5) See Dy. 10. b, 11. a. Finch 8vo. ed. 21. and 2. And, 146. Note, 


that lord Coke muſt be underſtood to mean uſes before the 
ſtatute for transferring uſes into poſſeſſion, 


or uſes not executed by the ſtatute; ſor uſes within the ſtatute are legal eſtates. 
(6) So of a copyliold beford admittance, 4. Co. 22. b. Hal. MSS. See Acc. Dy. 291. b. Finch, 8 vo. ed. 21. 


7 


Lib. 1. 

Quia poſſeſſio fratris 
de feodo ſimplici fa- 
cit ſororem elle hære- 
dem. Mes fs ſont 
deux freres per di- 
vers venters, et leigne 
efl ſeiſie de terre en 
fee et moruſt ſans iſſue, 
let ſon uncle entra co- 
me prochein heire a 
luy quel auxy moruſt 
fans iſſue, (1)] ore le 
puiſne frere puit aver 
la terre come heire al 
uncle, pur ceo que i 
eft de lentier fanke a 
luy, coment que il ſoit 
de demy ſanke a ſon 


Of Fee ſimple. 
ſeſhon there the fiſter 


ſhall have the land, be- 
cauſe poſſeſſio fratris de 


feodo ſiniplici facit ſoro- 


rem eſſe heredem. But if 
there be 2 brothers by 
divers venters, and the 
elder is ſeiſed of land in 
fee, and die without iſ- 
ſue, and his uncle enter 
as next heire to him, 
who alſo dies without 
iſſue, now the yonger 
brother may have the 
land as heire to the 
uncle, for that he is of 
the whole blood to him, 
albeit he be but of the 


Sect. 8. 
ſonne ſhail be heire, becauſe as 
it hath beene ſaid before regu- 
larly he muſt make himſelfe 
heire to him that was laſt 
actually ſeiſed (or to the pur- 
chaſor), and that was to the 
father where the eldeſt ſonne 
did not enter. And therefore 
Littleton addetli that the ſonne 
is heire to the father. [/] But 
when the eldeſt ſonne in this 
caſe doth enter, then cannot 
the youngeſt ſonne being of 
the halte blood be heire to the 
eldeſt, but the land ſhall de- 
ſcend to the tilter of the whole 
blood, Yet in many caſes al- 
beit the ſonne doth not enter 
into lands deſcended in tec 
ſimple, the ſiſter of the whole 
blood ſhall inherit, and in ſome 


caſes where the eldeſt ſonne 


doth enter, yet the younger 


brother of the halt blood ſhall 


be here. 


[III. H. 4 17. 40. F. z. 
13. 40. Al. p. 6 
's cale 3. Co. 41. 


. PR * 1 5 
ano _ ha By, 2 . r 
77127 * 


f X [4] It the father maketha py. E. , . 
eigne frere. halfe blood to his elder leaſe for years, and the leſ- UA b. 6. l 
brother ſee entreth and dieth, the eldeſt leaſes 28. p 


| ſonne dieth daring the tearme 
before entry or receipt of rent, the younger ſonne of the halfe blood ſhall not inherite but the 
ſiter(2) ; becauſe the poſſeſſion of the leſſee tor yeares is the poſſeſſion of the eldeit ſonne, ſo as 
he is actually ſeiſed of the tee ſimple, and conſequently the ſiſter of the whole blood is to be 
heire (3). The ſame law it is if the lands be holden by knights ſervice, and the eldeſt ſonne is 
within age, and the gardian entreth into the lands. And ſo it is if the gardian in ſocage enter(4). 

But in the caſe aforeſaid, if the father make a leaſe for life or a gift in taile, and dyeth, and 
the eldeſt ſonne dyeth in the life of tenant for life or tenant in taile, the younger brother of 
the halfe blood ſliall inherit, becauſe the tenant for life or tenant in taile is ſeiſed of the free- 


hold, and the eldeſt ſonne had nothing but reverſion expectant upon that freehold or eitate 4 Aa, Lanes F. 
| ; 


(Pot 243. Mo, 125. 3. Co. 40, A 
41.) 


(Poſt. 191..) 


taile, and therefore the youngeſt ſonne ſhall inherit the land as heire to his father, who was 7A 2 « N 

| laſt ſeiſed of the actuall freehold. And albeit a rent had beene reſerved upon the leaſe tor /7< s © 
life, and the eldeſt ſonne had received the rent and dyed, yet it is holden by ſome * that the * 7+ H. 5. 34- per Halls & Log. 

younger brother ſhall inherite, becauſe the ſeilin of the rent is no actuall ſeiſin of the freehold dington. 

of the land. But 35 A pl. 2. ſcemeth to the contrary, becauſe the rent iſſueth out of the 


ry, x 35- Aſſ. p. 2. 
land and is in lieu thereot(;), wherein the onely queſtion is, whether ſuch a ſeiſin of the rent be 4 


. fa the — 


Le bu 17 1: Neue, 2 


„ N 0 
, e,. 
5 72 2 a 


. 4 
ſuch an actual ſcifin of the land in the eldeit fon as the ſiſter may in a writ of right make her- 2 ; 


ſelfe heire of this land to her brother. But it is cleere, that [J] if there be baſtard eigne, and 
mulier puiſue, and the father maketh a leaſe for life or a gift in taile reſerving a rent and die, 
and the baſtard receive the rent and dye, this ſhall barre the mulier, for the reaſon of that 
ſtandeth upon another maxime as ſhall manifeſtly appeare in his apt place, ſect. 399. 


Serfte des terres. [L] (6) But in this caſe, if the eldeſt ſonne doth enter and get an 
actuall poſſeſſion of the fee ſimple, yet it the wife of the father be indowed of the third part and 
the eldeſt ſonne dyeth, the younger brother ſhall have the reverſion of this third part notwith- 
{ſtanding the elder brother's entry; becauſe that his actuall ſeiſin which he got thereby was by 
the endowment defeated(7). But if the eldeſt ſonne had made a leaſe for lite, and the leflee had 
endowed the wite of the tather, and tenant in dower had died, the daughter ſhould have had the 
reverſion, becauſe the reverſion was ehanged and altered by the leafe for lite, and the rever- 
ſion is now expectant on a new eſtate for lite. 


Enter. Hereupon the queſtion groweth, whether if the father be ſeized of divers ſeverall 
parcels of lands in one county, and after the death of the father the ſonne entreth into one pur- 
cell generally, and before any actuall entry into the other dyeth, this generall w_ 
ſhall veſt in him an actual ſeiſin in the whole, ſo as the fiſter ſhall inherit the w 
this is a queremn 21 H. 7. 33. à (8). 


(8. Co. 36. b. Poſt. 191. b. 4. 
Co 58. b. 


into part 
ole. 3 
21. H. 7. 33. 8. 


And 
(1) All between the brackets omitted in Rob. edit. 


(2) Adj. Acc. Mo. 125. But it is ſaid to be otherwiſe, if the leaſe is of a copyhold, unleſs made by ſurrender. 3. Leon. Cg. and 

Leon. 38. 

85 (3) Yet in pleading, it ſhall not be ſaid ſeiſin in demeſne. Defendant avows, becauſe I. S. was ſeized in his demeſne of fee and 
granted rent; plaintiff replies, that a long time before the ſaid I. S. leaſed to him for years, It is not a plea without traverſing the ſciſin 
in demeſne. T. 9. Car. B. R. Weedon's caſe. Hal MSS. 

(4) See accordingly, though the lord ſeize the land held in ſocage as guardian in chivalry. 11. Af. 6. 34. AJ. 10. See 12. Elig. Dy. 292. 
fo as to copyholder or tenant at will. Quare of tenant by ſufferance. Hal. MSS.—In Jenk. 242. it is ſaid, that the entry of a d-viſee jor 
years will [295 a paſſelſio Jratris. Sce Vin. Abr. Deſcent, K. pl. 34. See further on this ſubject in the caſe of Newman and New- 
man, Will. vol. 2. p. 516. | 

(5) Nota, M. 24. Car. B. R. between Ames and Cooke, ruled that in ſuch caſe ſeiſin of rent doth not make poſſeſſio fratris. Hal. MSS. 
— See S. C. acc. All. 88.-S, p. adjudged acc. Trin Term. 1657. between Piper and Maſters MS, Rep. by Glyn J. 

(6) See Poſt. 31. a. 

(7) So it is, if father makes leaſe for life, and afterwards recovers againſi him by deſault, and dies, and the eldeft fon enters, againfl 
ao] the leſſee recovers per quod ei deforceat. 8 A 6. If wife recovers dower by erroneous judgment againſt the elder brother and 
dies, the fifter ſhall have error; and if ſhe reverſes the judgment, ſhe ſhall hold againft the brother. 7. H. 5. 4. Son barred hy falſe ver- 


dict, in mortdaunceſtor; the ſiſter ſhall have atiaint and reverſe the judgment; but afterwards the brother ſhall enter, Keiw. 119. 6. 
Hal. MSS. ; 


(L) Adjudged accordingly in the point P. 4. Eliz. B. R. Hal. MSS: b 
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Lib. 1. Cap. 1. Of Fee ſimple. Sect. 8. 


And ſome doe take a diverſitie when an entry ſhall veſt, or deveſt an eſtate, that there muſt 
be ſeverall entries into the ſeveral parcels, but where the poſſeſſion is in no man; but the tree- 


(Poſt. 252. b.) hold in law is ih the heire that entreth, there the generall entry into one part reduceth all into 
his actual poſſeſſion. And therefore it the lord entreth into a parcel generally for a mort- 
(1. Leon. C5) main, or the teoffor tor a condition broken, or the diſſeiſce into a pircell generally, the entry 
ſhall not veſt nor deveſt in theſe or like caſes, but for that parcell, Bur when a man dies 


ſeiſed of divers parcels in poſſeſſion, and the treehold in law is by the law caſt upon the heire, 
and the poſſeſſion in no man, there the entry into parcel generally ſeemeth to veſt the actuall 

ſſeſſion in him in the whole, But if his entry in that caſe be ſpectall, . that he enter only 
into that parcell and into no more, there it reduceth that parcell only into actual! poſſeſſion. 


[g] 19 E. 2. quare imped. 177 - Home ſerie des terres. What then is the law of a rent, advowſon, or ſuch things 
3. H. 7.5. , that lie in grant? [g] If a rent, or an advowſon do deſcend to the eldeſt ſonne, and he dy- 
2 5 hath 1teifin of the rent, or preſent to the church, the rent or advowſon (1) ſhall 
K /5* deſcend to the yongeſt ſonne, for that he muſt make himſelte heire to his father, as hath beene 
Mie: oftentime ſaid betore. The like law is of ofices, courts, hberties, franchiſes, commons of 
[3] 7. F. 3. 66. tit. bar. 293. 3. inheritance, and ſuch like. [/] And this caſe differeth from the caſe of the tenant by the 
AL ) courteſie, for there it the wife dieth before the rent day, or that the church become voyd, 
ha beet becauſe there was no laches or detault in him, nor poſſibility to get ſeiſin, the law in reſpect 
of the iſſue begotten by him will give him an eſtate by the courtche of England, But the caſe 
of the de cent to the yongeſt ſonne ſtandeth upon another reaſon, vi. to make himſelte heire 
to him that was laſt actually ſeiſed, as hath becne ſaid, | 


[i] 8. E. z. 11. 49. E. 3. 12. En fee ſimple. [i] For halte blood is not reſpected in eſtates in taile, becauſe that 
Ratclifte's cate. 3. Co. 41. the iſſues doe claime in deſcent, per formam doni, and the iſſue in taile is ever of the whole 
blood to the donee (2). 


[4] on lib. 2. fo. 65. & Hb. [] Poſſeſſio fratris de feodo ſimplici facit ſororem efſe heredem. 
4 = 144 ; 2 3 Hereupon toure things are to be obſerved, every word almoſt being operative, and material. 
eas ke A > + Firſt, that the brother muſt be in actuall“ poſſeſſion; for p2ſeſiio off quaſi pedis prſitio, Se- 
ad condly, de feodo fimplici exclude eſtates in taile. Thirdly, facit ſororem efſe heredem. So as 


ger ſonne is heres natus [Lin] if no act be done to the contrary, And albeit the words be facit 
fororem efſe heredem, yet this doth extend to the iſſue of the ſiſter, &c. who ſhall inherit betore 
the yonger brother. Fourthly, Of dignities, whereot no other poſſeſſion can be had but ſuch 
(Cro, Cha, 601.) as deſcend (as to be a duke, marqueſſe, earle, vicount, or baron) to a man and his heires, there 
can be no PRI _ 2 ” 2 the _— - 5 3), but the younger brother, 

. „being heire (as Littleton ſaith) to the father, inherit the dignitie inherent co the blood 
Ge bau,. n. ee. as bore to blen that was firſt created noble. , : 
, Nd you ſhall underſtand thifConcerning deſcents there is a law, parcell of the lawes 
4.4: of England, called js coronæ, and differeth in many things from the generall law concerning 
2.25 the ſubject. As for example, the king in any ſuit for any thing that pertaines to the crown 
ſhall not ſhew in certaine his coſinage as a ſubject ſhall do, or as 4 himſelte ſhall do for things 


m] Britton cap. 119» 


| [*] 34. H. 6. fol 34. Pl. Com. touching his dutchie. [] And in the caſe of the king, if he hath iſſue a ſonne and a daughter 


fol. 245. 25. E. 3. ca de natis by one venter, and a ſonne by another venter, and purchaſeth lands and dieth, and the eldeſt 


ultra mare. ſon enter and dieth without iſſue, the daughter ſhall not inherit theſe lands, nor any other fee 
(4. laſt. 206.) ſimple lands of the crowne, but the yonger brother ſhall have them. Wherein note that nei- 


ther poſcſſio fratris doth hold of lands of the poſſeſſions of the crowne, nor halte blood is no im- 
pediment to the deſcent of the lands of the crowne, as It tell out in experience after the de- 
ceaſe of king Edward the ſixt to the queene Mary, and from queene Mary, to queene Eliza- 
beth, both which were of the halt blood, and yet inherited not onely the lands which king 
Edward or queen Mary purchaſed, but the ancient lands parcell of the crowne alſo, 
Pi. Com. ubi ſupta. A man that is king by deſcent of the part of his mother, purchaſes lands to him and his heires 
and dies without iſſue, this land ſhall deſcend to the heire ot the part of the mother; but in the 
caſe of a ſubject, the heire of the part of the father ſhall have them. 

So king Henry the eight purchaſed lands to him and his heires, and died having iflue two 
daughters, the lady Mary, and the lady Elizabeth, after the deceaſe of king Edward; the el- 
deſt daughter queen Mary did inherit only, all his lands in tee ſimple. For the eldeſt daugh- 
ter, or ſiſter of a king ſhall inherit all his fee ſimple lands. So -it is if the king purchaſeth 
lands of the cuſtome of gavelkind, and die having iſſue divers ſonnes, the eldeii tonne ſhall 
only inherit theſe lands (4). And the reaſon of all theſe caſes is, tor that the qualitie of the perſon 
doth in theſe and many other like caſes alters the deſcent, ſo as all the lands and poſleſſions 
PI, Com. fol. 247. A thereof the king is ſeiſed in jure coronæ, ſhall ſecundum jus coronæ attend upon and follow 
(1, Sid. 138.) ke dhe crowne, and therefore to whomſoever the crowne deſcend, thoſe lands and poſſeſſions 

/ of > 3 * J deſcend alſo, for the crowne and the lands whereof the king is ſeiſed iz Jure corona, are 

: : | cou- 
2 17 n in groſs, But ſeiſin of a manor is good ſeiſin of advozuſon, common, &c. appendant or appurtenant, 18. 

6. 24. Hal, 6 

(2) . E. 3. 11. 12. E. 4. 19. 49. E. 3. 12. 4. E. 2. Formedon 49. Hal. MS. ; 

(3) Accordingly adjudged in parliament H. 16. Car. Cro. u. 4. Lord Gray's caſe, which was a barony by æurit; and there agreed, that 


(7. Co. 12, b, Calvin's caſe.) 


where lord Gray being baron by æurit is created earl of Kent to him and his heirs male of his body, and he has iſſue two ſons by ſeveral den- 


ters, and the eldefl has iſſue a daughter, the barony ſball go to the daughter, and Ne earldom to the younger brother, and dath not draw the 
barony to it. But if it was a feudal title of honour, age the earldom of Arundel or barony of Berclay,\ there poſſeſſio fratris ould hold 
well; becauſe the title is annexed to the land —S0 of an office of dignity, and, ea ratione, the office of high chamberlain of England de- 


ſcended to the earl of Linſo of the <vhole blood, and departed from the line male of the earl of Oxford ; and adjudged accordingly in parlia- 


ment. Hal. MSS.—See lord Gray's caſe at large in Coll. Proc. on Claims of Bar. 195. and the caſe about the office of lord cham» 


+ berlain, in ſame book 173. and W. Jo. 96. 


(4) Nota, by the common law, the king is a corporation, and purchaſes made by him aſter aſſumption of the crown weſt in a politic 
apacity. Hence, if an uſurper purchaſes lands, and the right heir reſumes the crown, he ſhall have the purchaſes, et e converſo, an 
1 ſhall ha die the purchaſes made by a rightful king ſo long as he has the crown, So it happened in the caſes of H. 4. H. 5 H. 6. E. 
* R. 3 


H. 7, But nota, purchaſes made before acceſſion of the crown, or deſcents from collateral anceſtors after acc:ſſion of the crown, 
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Lib. 1. Of Fee ſimple. Sect. 9, 


concomitaritia. If the right heire of the crowne be attainted of treaſon, yet ſhall the crowne 
deſcend to him, and eo in/fante (without any other reverſall) the attainder is utterly avoided, as 
it fell out in the caſe of Henry the ſeventh( i). [9] And if the king purchaſe lands to him and his 
heires. he is ſeiſed thereof 7» jure corone ; a fortiori, when he purchaſes land to him his heires 
and ſucceſibrs (2). 

But hereot this little taſte ſhall ſuffice, 


FT eft aſcavoir que 

ce parol ſenſieri- 
tance) niſt pas tant- 
folement entendue, lou 
home ad terres ou te- 
nements per diſcent 
denheritage, mes auxi 
cheſcun fee fumple, ou 
tatle( 3) que home ad per 
fon purchaſe puiteſtre 
dit enheritance, pur 


ceo que ſes heyres luy 


purrontenheriter. Car 


een briefe de droit que 
F ame portera de terre 
que fuit de fon pur- 
chaſe demeſne, le briefe 
dirra: Quam cla- 
mat eſſe jus et hæ- 
reditatem ſuam. Ez 
int ſerra dit en di- 
vers auters briefs, 
queux home ou feme 
portea de ſon purchaſe 
demeſne come apiert 


per le Regiſt. 


Sect. 9. 


AND it is to wit, 

that this word (in- 
heritance) is not onely 
intended where a man 
hath lands or tene- 
ments by deſcent of in- 
heritage, but alſo eve- 
ry fee {imple or taile 
which a man hath by 
his purchaſe may be 
ſaid an inheritance, be- 
cauſe his heires may 
inherit him, Forin a 
writ of right which a 
man bringeth of land 
that was of his owne 
purchaſe, the writ 
ſhall ſay, Quam clamat 
efſe jus et hereditatem 
ſuam. And ſo ſhall it be 
ſaid in divers other 
writs which a man or 
woman bringeth of 
his owne purchaſe, as 
appeares by the re- 
giſter. 


7 'T eft aſcavoir. 
This kinde of ſpeech 


is uſed twice in this 
chapter, and oftentimes by 
our authour in all his three 
bookes, and ever teacheth us 
ſome rule of law, or generall 
or ſure leading point, as you 
ſhall perceive by reading, and 
obſerving of the ſame, which 
for the eaſe of the ſtudious 
reader I have obſerved, 


Quam clamat efſ= 
fe jus et hereditatem 


ſuam. [a] Here our au- 
thour declareth the right fig- 
nification of this word (e- 


ritance.) And true it is that 


in the writ of right patent, 
&c. quando dominus remit- 
tit curiam ſuam, the words 
of the writ be, Quam clamat 
ee jus et hareditatem ſuam. 
And in the Præcipe in capite, 
in a cui in vita, [5] when the 
defendant claimeth by pur- 
chaſe, the writ is quam cla- 
mat eſſe jus et hæreditatem ſuam, 
And with Littleton agreeth 
the Regiſter, fol. 4. & 232. and 
the booke in 49. E. 3. 22. a- 
gainſt ſodaine opinions 7. H. 
4. 5. 10. H. 6. 9. 39. H. 
6. 38. Pl. Com. Wimbeſhe's 
caſe 47. And yet in 5. H. 
4+ 5. Which is the booke of the 


greateſt weight, Sir William Thirning chiefe juſtice of the common bench (as it ſeemeth 
doubting of it) went into the chancery to enquire of the chancery men the forme of the writ in 
that caſe, and they ſaid that the forme was both the one way and the other, ſo as thereby the opi- 
nion of Littleton is confirmed, and the booke in 6. E. 3. fol. 30. is notable, for there in an action 
of waſte the plaintife ſuppoſed, that the detendant did hold % hered/tate ſua, and it is ruled, that 
albeit the plaintite 2 the reverſion, yet the writ ſhould ſerve, And there it is ſaid, it 
hath beene ſeene, that in a cuz in vita, the writ was, which the demandant claimed as her right and 
inheritance, when it was her purchaſe. And fo this point wherein there might ſeem ſome contra- 
riety in bookes is RY cleared. But in the ſtatute of W. 2. cap. 5. de hereditate uxorum by 
conſtruction of the whole ſtatute is taken onely for the wives inheritance by deſcent, and not by 
purchaſe as appeareth in 1. E. 2. tit. Quare imped. 43. 35. H. 6. 54. F. N. B. 34. b. 

There be ſome that have an inheritance [e] and have it neither by deſcent nor properly by 
purchaſe but by creation, as when the king doth create any man a duke, a marqueſſe, 
earle, viſcount, or baron to him and his heires, or to the heires males of his bodie, &c. he 
hath an inheritance therein by creation. A man may have an inheritance in title of nobi- 
litie and dignitie three manner of wayes, that is to ſay, by creation, by deſcent, and by 

Pre- 


16 


Pl. Com. 238. 1. H. 5. fol, 4. 
(Plowd. 105. 244.245.) 
Le] 43. E. 3. fol. 20. 


Sect. 46. 46. 57. 59. 80. 100. 
146. 164. 170. 184. 229. 243. 
259. 274. 280. 293. 300. JOG. 
419. 420. 421. 489. 632. 697. 
749 


[a] Sef. 732. Bract. lib. 2, for 
62. b Fl-ta lib. 6. ca. 1. 
(Poſt, 38 3. b.) 


[4] _ fol. 7. 2. 
(F. N. Br. 193.) i 


Regiſt. fol. 4. 222. 49. E. 3. 22. 
7. H. 4. 5 1. H. 6. 9. 39. H. 
6. 38 6. E. 3. 30. Pl. Com. 
Wimbeſhe's caſe, 47. & 58. b. 


6. E. 3. 30. 


W. 2. ca. 5. 7. E. 2. tit. quare 
mod. 43- 35. H. 6. 54. F. N. 


34+ b. 
c] 6. Co. 52. 53. Countes de 
utland's cafe, 8 Co. 16. 17, the 
Prince's caſe, | 


(4+ Inft. 126.) 


weſt in a natural capacity; and therefore in the re- ademption of the crown by Edward 4. there wwas a ſpecial a to give to the king all the & 31, 
polſeſſiuns of Hen. 6. But ſuch lands are qualified and affefted differently from ar of other perſons. They <vill paſs by letters patent only, i , 4: 
and without livery; and the grants of them ſhall not be avoided by nonage, et ſimiliter. As to acquiſitions by conqueſt by the king of England, 
they are annexed to his crown as his purchaſes are, as Ireland, Man, Berwick, Calais, and the New Plantations, the autient territories of 
Normandy, Aquittaine, Anjou. And alſo many other lands, which deſcended in England from collateral ancefiors, though in their original 
veſted in a natural capacity, yet partly by attainder, partly by long continuance united to the crown, partly by -vccupation,: were in ſome 
manuer annexed to the crown, and will go with it. 72 ſee Rot. Parl. 13. R. 2, n. 32. dux Lancaſtria creatus dux Aquitauiæ 


cum mero et miſto imperio tenend, de rege ut rege Franciæ.— Hal. MSS. 


(1) So it is, though he be an alien, as happened in the caſe of king James. The reaſon is, becauſe the king is a corporation. Hal MSS, 


(2) See this ſubje& very fully and learnedly conſidered in the caſe of the dutchy of Lancafter, Plowd. 212. in which it was held 
that a leaſe of dutchy land was not avoidable, by reaſon of the nonage of Edw. 6. and in the caſe of Million and Berkley, Plowd. 
223, in which a remainder to the _ and the heirs male of his body was held to be an eſtate tail within the ſtatute de dons, in 


the ſame manner as if the limitation 
(3) Ou taile not in L. and M. 


N 


* 


ad been to a ſubject, and not to be a fee · ſimple conditional. See further 7. Mod. 78, 


— 
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6 "=D. x. - Cap. x. Of Fee ſimple. -- Sect; KJ 


© 


Co reſcription (1), By creation two manner of ordinary wayes (for I will not ſpeake of a creation 92 | 1 * 
ON) by parliament) by writ, and by letters patent, Creation by writ is the ancienter way, and N 
8 here it is to be obſerved, that a man ſhall gain an inheritance by writ (2). King Richard the Iv 1 
| Second created John Beauchainpe de Holte baron ot Kedermiſter by his letters patents, , 1 
Q (12. Co. 69. ante g. b.) bearing date the 10th of October, axxo reg27 /7 11. betore whom there was never, any baren 9 1 
N created by le tent, but by writ, And it is to be obſerved, that if he be generally calle K N : 
J by writ to the parliament, RE hath a fee ſimple in the baronie without any words of inhe- _ * N | 
q ritance. But it he be created by letters patent, the ſtate of inheritance muſt be limited by 11 J 
IJ apt words, or elſe the grant 1s void, It a man be called by writ to the parliament, and the % p 
N writ is delivered unta him and he dieth before he commeth and fits in parliament, whether 7 X by q 
\ + he was a baron or no? And it is to be anſwered that he was no baron, for the direction and N 1 
DP deliverie of the writ to him maketh not him noble; for the better underſtanding whereot it ; v8 
5 is to be knowne that the words ot the writ in that caſe are, Rex Sc. E. B. de D. Chivalier DBL 
| 7 - falutem. Quia de adviſamento et aſſenſu concilii n, pro quibuſilam ardutis et urgentibus negotits * V . 
Rtatum et defenfionem regni nofiri Anglia, Sc, concernentibus, quoddam parliamentum noftrum.apud bv 3 
| civitatem M em. à 21 Oftob. proxim. futuro teneri ordinavimus, et ibid. vohiſcum et cum prela- * 8 
tis, magnatibus et proceribus dicti regnt noftri colloguium habere et tratatum, wobis in fia et lige- N 
| 8 ancia quibus nobis tenemini firmiter injungendo mandames, quod conſideratis dictorum negotiorum ar- : S 1 
N N 6. Co. 52. 53. Counteſſe of duitate, et periculis imminentibas cefſante excnſatione quacungue, d:is die et loco perſonaliter interſitis Le 
e 48. nobiſcum ct cum prelatis, * et porceribus ſupraditiis, ſuper diftis negotiis tractatur' weſ- NN 
E. 3. 30. 35. H. 6. 46. Pl. com. )7ramgnre conciliam impenſur*, Wc. And this writ hath no operation or effect until he fit in par- II 
223. htamcyt, and thereby his blood is ennobled to him and his heires lineall, and chersupdf à fön I 
þ 4] 35. H. 6.46. 48. E. 3 zo. 


0 . AiT. g All. p. 24. L a n g » 
va Rode "rh 5 2. "ond. Pew 4 &c. or no, it ſhall not be tryed by jury, but by the record ot parliament, which could not ap- 
Uo pur p24 484% rode 20. E. 4. C. peare unleſſe he were of the parliament (3). Therefore a duke, earle, &c. of another king- N 


is called a peer of parliament. [4] And it iſſue be joined in any action, whether he be a baron, ay 4 
N 
Ah 7 are n. dome, are not to be ſued by thoſe names here, for that they are not peeres of our parliament(4). N 


LL 500 AAA And albeit the creation by writ 1s the ancienter, yet the creation by letters patent is the ſurer, „ * 
7 A HH 7 * . for he may be ſufficiently created by letters patents, and made noble, albeit he never fit in , I \ 
2 IArttht (6. Co. 52. Counte;s of Rut- , . —— A... AN 
Zones, re Lot Jand's caſe.) parhament. Vet 


: : | Re ' —_ ' a , N 
e ae, le,. 1 6. Co. 52 53. Countes [e] And it is to be obſerved, that nobilitie may be granted for term of life, by act in law $1 


- Ss © * * . V " 
e Rutland's caſe. 2. H. 6. 11. without any actuall ereation ; as if a duke take a wife, by the intermarriage ſhe is a 1 
e ee, W 8 24. 12. = 3 brexe254- duches in law, and ſo of a marqueſſe, an earle, and the reſt, and in ſome other caſes. And 1 
„ „ %% . 4:15 there is a diverſitie betweene a woman that is noble by deſcent, and a woman that is no- 


22 Vide Fleta lib. 6. ca. 10. 


[f] 4. Co. 118. ARQon's ble b marriage. [/] For if a woman, that is noble by deſcent, marrie one that is under 


cafe, Tempore Mariz Reginæ. the degree of nobihtie, yet ſhe remaineth noble ſtill (5) ; but it ſhe gaine it by marriage, ſhe * & 
Ty Brooke noſme de dignity 69. 14. loſeth it, it ſhe marry under the degree of nobilitie, and ſo is the rule to be underſtood, Si 
NJ H. 6, * H. 6. 11, mulier nobilis nupſerit ignobili definit efſe nobilis. 7 But if a dutcheſſe by marriage marrieth a ba- . 
[g] 22. H. 6. 52. ron of the realme ſhe remaineth a dutcheſſe and loſeth not her name, becauſe her hnſband is 


noble (6), etfic de ceteris. 
And as an eſtate for life may be gained by marriage, ſo may the king create either man or 


7 
» 


2 
41 
o + 


#444 
1 wy Fa 


*97 149795, 


27 V 


412 [5] 9. Co. 97. 98. Sir George Woman noble for (7) life [4] but not for yeares, becauſe then it might goe to executors or ad- fee AZ — 

0 \ « 72 C poet Reynel's caſe. | miniſtratöre 8) "Them ie diviſion ot perſons 1s, that everie man 1s either of nobilitie, that is, a e, ot, 

'D 3 19 . . Eh: 2 2 8 ” lord of parliament of the upper houſe, or under the degree of nobilitie, amongſt the commons ? 75+. 
* * * * 444 ͥ5œ· 4 * 


: Boe? * . : f > . - 27 
a Py NS Wo Awe AP IP knights, eſquires, citizens and burgeſſes of the lower houſe of parhament, commonly called * „4-55 
E Prger* i; SI * «Ha 2 the houſe of commons; and he that is not of the nobilitie is by 1 tend t of law gong We 4 
? the 2 21. K. 1. . A. 2 commons (g) . , e a, e. 
A p 5 5 7 71 * . . e 8 — {bo . 24% f — 
, +1 pot . 35 So — 2. * 7 Come appiert per le res iſt er. Which booke in the ſtatute of W. 2. ca. 24. is Af. 7 7 
N. 
F 


ef Fill Cry aff £ l : . 4887 i A 
fo vn 2 . ed Regiftrum de cancellaria, becaule it containeth the formes of writs at the common law 71 2 


A, 164m +1. that iſſue out of the chancerie, fanguam ox officina juſticie, There is a regiſter of originall » 


ber ger of . oy 5 writs, and a regiſter of judiciall writs; but when it is ſpoken generally of theregiſter it is“ 2 PE * 

2 72 . 2 A meant of the regiſter originall, For the antiquitie and excellencie of this booke, ſee in my 2 To 4 

+l Me Vida ＋ 7 784. 167 preface to the eight part of my Commentaries, This excellent booke our author voucheth ,/ Face ©) 

. 7. 234. 318. 383. 412. 420- 433. divers times in theſe bookes, and fo doth he divers other authorities in law of ſeveral kinds, FE 7 

. 514. 643. 644 657. (Co. Cg. but with this obſervation, that he citeth no authoritie, but when the caſe is rare or may ſeeme 2 * Ws 
A1 


warrant of good authoritie in law. For he knew well the rule, that perſpicua mera non ſunt AL 


702. 729. doubttull, which appeareth in this, that he putteth no caſe in all his three bookes but hath /*7 VE 
Pre 14 


£2 probanda. And the like obſervation is made of juſtice Fitzherbert in his booke of natura bre- u 44 
cum, that he never citeth authoritie, but when the caſe is rare or was dovbrfull to him. The = 7. 44 
authorities which our author hath cited in his three bookes I have collected. fe Nee 4 


Sect. 74 
(1) See 1. Bulſtr. 296. where the earldom of Arundel is mentioned as an inſtance of an earldom by preſcription. In this caſe 
many curious particulars concerning the konour of Petworth are mentioned. 


(2) Baron by writ takes grant of the ſame barony by patent. This determines his barony by writ. Otherwiſe it is, if the barony by aurit DI x 
as ſuſpended. 11. Co. Lord Delaware's caſe. Hal. MSS.—But the doctrine of extinguithing a barony by writ by acceptance of a N. 2 8 
OP) 
IT 
N — 


atent-barony ſeems queſtionable; for it ſuppoſes a right to ſurrender the barony by writ, See in Show. Parliam. Caſ. 1. Lord Pur- 


\ 
beck's caſe, in which the houſe of lords adjudged, that the dignity of a viſcount could not be ſurrendered by a fine, 


* 


, 


(3) This doctrine is certainly true with reſpect to baronies by grit; becauſe, as lord Coke obſerves, the blood of the perſon I 

27 ſummoned is not ennobled, till he takes his ſeat in parliament. But the caſe of nobility by letters patent is different, for by them N 84 
7 the creation is perfect, and the blood is ennobled without ſitting : and therefore, in lord Banbury's caſe, the court of king's bench — 3! 
5, ef held, that a peerage claimed under letters patent is not triable by the record of parliament, but mult be queſtioned by pleading vn X * 
1 conceſſit. See the b Knollys, y a as 8 ; . : a 19S N * 

2 5 Nota, as to precedence of foreign dukes, earls, &c. it difers not, t : they have not voice in parliament, But a Scotch or Triſh ea N 
57 Argos. Fe... to 2 here 1s as an Enelif earl, as the carl of Angus. See the caje of the dutcheſs of Suffolk. Hal. MSS. —See further * bY 

Le 7 7 lhe as y 8 in general, 4. Inſt. 364, and Pryn. on 4. Init. 323. and as to the precedency of Iriſh peers, ſee a tract by the late BY Y L 
3 A. earl of Egmont. | * 8 
(5) See 14. H. 8. 42. Dy. 79» ä | WON 

Pang - 8 But in ſome books it is ſaid, that if a woman noble by birth marries one of inferior nobility, ſhe ſhall be ſtyled by the dig- IN \ \ 
nity of her ſecond huſband. Dutcheſs of Suffolk's caſe. .Ow. 82. See S. C. O. Bendl. 47. | S N 

7) It has been ſuppoſed, that a man may be noble during the life of another, 32. H. 6. 29. by Danby. #- | E * d 
(8) As to the degree of baronet, it is parcel of the name ; and therefore capias again I. S. or I. S. knight, where he is baronet, cannot W 

take I. S. baronet. Ney. n. 38˙ Sir Richard Lucye i caſe. Tr. 10. Car. B. R. Cro. u. 6. Sir Henry Ferrer's caſe. The king cannot create «+ N 
4 dignity with a meſne between baron and baronels. 9. Jac. 13. Co. u. 51, Hal, MSS, See Noy. 37. Cro, Cha, 371. and 12, Co. 81, .IN. \ 
(9) he 2. Inſt, 29.50. fa . WN a 
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Lib. 1. 


T de tiels cho- 
—- ſes, de queux 
home poit aver un ma- 
nuel occupation poſ- 
ſeffion ou reſceit, ſicome 
des terres tenements 
rents et hujuſmodt, la 
home dirra en count 
countant, et en flee 
pledant, que un tiel 
fuit ſeiſie en ſon de- 
meſne come de fee. 
Mes de tiels choſes, 
que ne giſont en tiel 
Manuel occupation, 
Sc. ſicome de advow- 
ſon deſgliſe et huiuſ- 
modi, la il dirra, que 
i fuit ſeifie come de 
fee, et nemy en ſon 
demeſne come de fee, 
et en Latin il eſt en 
lun cas, quod talis ſei- 


Of Fee ſimple. 


Seck. 10. 
AN of ſuch things, 


whereof a man 
may have a manuell 
occupation poſſeſſion 
or receipt, as of lands 
tenements rents and 
ſuch like, there a man 
ſhall ſay in his Count 
Countant and Plea 
Pleadant, that ſuch a 
one was ſeiſed in his 
demeſne as of fee. But 
of ſuch things, which 
do not lie in ſuch Ma- 
nuall occupation, &c. 
as of an Advowſon of 
a Church and ſuch 
like, there he ſhall ſay, 
that he was ſeiſed as 
of fee, and not in his 
Demeſne as of fee. 
And in Latine it is in 
one Caſe, Quod 7alis 


ſitus fuit, &c. in do- ſſeiſitus ſuit in dominico 
minico ſuo ut de feo- ſuo ut de feodo, and in 


do, et en lauter caſe, 
quod talis ſeiſitus fuit, 
&c. ut de feodo. 


the other Caſe, Qu 


talts ſerſitus fuit, &c. ut 
defeods. 


Sect. 10. 


N count countant, Count 

i. e.zarratio cometh of the 
French word conte, which in 
Latyne is zarratio, and is vul- 
garly called a declaration (1). 

he original writ is accordi 

to its name breve, briefe — 
ſhort; but the count, which 
the plaintife or demandant 
makes, is more narrative and 
ſpacious and certaine both in 
matter and in circumſtance 
of time and place, to the end 
the defendant may be com- 
pelled to make a more direct 
anſwer; fo as the writ may 
be compared to logicte, and 
the count to rhetoricke; and 
it 1s that which the civilians 
call a libell. And in that an- 
cient booke of the Mirror of 
Juſtices, lib.2. cap. des loiers, 
contors are ſerjeants ſkiltull in 
law, Ls named of the 2 
as of the principal part, an 
in W. 2. ca. rey hy called 
ſerjant counter (2). 


En 2 pledant. 
Placitum. Here Littletonteach- 
eth good pleading in this 
point, of which in his third 
booke and chapter of Con- 
firmation, ſect. 534, he thus 
ſaith, et /aches mon fits, que eff 
un des pluis honorables lauda- 
bles et profitable choſes en no- 
fire ley, de aver le ſcience du bien 
pleader en actions reals et per- 


ſonels; et pur ceo, leo toy couu- 
faile eſpecialment de metter ton 


courage et cure how apprender. And for this cauſe this word placitum is derived d placendo, 
e 


quia bene placita 
gula non plac et 


ſuper omnia placet; 


and it is not as ſome have ſaid, ſo called per antiphraſiu, 


Se ie 3 Seifitus commeth of the French word e, i. e. poſſeſto, ſaving that in the com- 
mon law, /eifed or /ciffn is properly applyed to frechold, and poſſeſſed or poſſeſſion properly to 
and chattels; although ſometime the one is uſed inſtead of the other. 


En fon demeſne come de fee, in Dominico ſuo ut in feodo. Duminicum 


is not onely that inheritance, wherein a man hath proper dominion or owner-ſhip, as it 1s 
diſtinguiſhed from the lands which another doth hold of him in fgrvice, but that which is 
manually occupied, manured, and poſſeſſed, for the neceſſary fultecprion, maintenance, and 
ſupportation of the lord and his houſhold, and ſavoureth de domo, of the houſe, either ad men- 
ſam, for his or their bord, and ſuſtentation, or is manually received, (as rents) for bearing and 
defraying of nete charges publike or private, Of theſe, faith our author, he ſhould 
plead, that he is ſeiſed iz dominicoſuo ut de feodo, i. e. de feodo dominicali, ſeu terra dom:nicali, 
ſeu redditu dominicali; which is as much as to ſay demeyne or demaine, of the hand, i. e. manured 
by the hand, or received by the hand; and therefore he calleth it manuall occupation, poſſeſſion 
or receipt (3). And in Dome/day demeane land is called inland, as for example, 4 bowatas terre 
de inland, et 10. bovatas in ſerwitio. 


En tiel Manuel occupation, Sc. There is nothing in our author but is worthy 
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(Doctr. Pla. 83.) 


Mirror des Juſtices. 


W. 2. Cap. 29. 


(Poſt. 303.) 


Bract. lib, 4. fol. 263. Idem 
lib. 5. fol. 372. Britton fol. 
205. 206. Fleta lib. 5. Cop. 5. 
Stanf. Prær. 8. Pl. Com. fol. 
191. Wiroteſley's caſc. 


Domeſday, 


of 


(1) As to the form of a count or declaration, and all other particulars concerning it, ſee Com. Dig. Pleader. C. 


The whoie 


of lord chiet baron Comyn's work is equally remarkable for its great variety of matter, its compendious and accurate ex- 
preſſion, and the excellence of its methodical diftribution ; but the title Pleader ſeems to have been the author's favourite one, 


and that in which he principally exerted himſelf. 
(2) See further on the antiquity and dignity of ſerjeants at law, Blackſt. Com. 5th ed. v. 1. p. 24 
there cited, particularly Forteſc. De Laud. Leg. Ang. c. 50. Spelm. Gloſſ. 335. Pref. to 10, Co. 2. 


& v. 3. p. 26. and the books 
Inſt, 214. Dugd. Orig. Jurid. 


and a tract by the late Mr. Serjeant Wynn, which was printed in 2765. To theſe add Waterh. Comment. on Forteſc. 136. 
x37. and 547. to 563. where the author is ſo full and explanatory on the ſame ſubject, that what he has collected may very well 
be deemed a treatiſe upon it. Mr. Waterhouſe, though a very prolix as well as extravagant writer, one who too frequently 
exhauſts himſelf, and diſguſts his readers, by tedious uſeleſs and ill-timed digreffions, appears to have been a man of conſider- 
able learning; and his collections, relative to the antiquities of our law, may ſometimes be reſorted to with great advantage, 


and may very much facilitate the labours of more judicious and able inquirers. 1322 
(3) Vide the diverſity between count and plea in ſome caſes. In debt for rent the plaintiff ſhall count, 


ſeiſin or ſeiſin in demeſne. 21. H. 7. 26. So in Formedon, quod I. S. dedit. 3. E. 3.35. 5. E. 3. 16. 3. E 


in counting deſcent in wwrit of entry, he ought to plead 4 * and in pleading a 
24. 15. 2. 4. 17. Hal. MSS. See further on pleadi 


that he leaſed without ſhewing 

5 . 3- 59. 15. E. 4. 17. But 
ift in tail ke ought to alledge ſeiſin in demeſue. 18. H. 6. 
ng ſeiſin in demeſne, Poſt. 17. b. 


Lib. 1. 


Britton 205. 206. optime. Fleta 


lib. 6. cap. 5. Idem lib. 3. cap. 
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[i] 7. E. 3. 63. 24. E. 3. 74. 
34. H. 6. 34. 19. E. 3. quar. 
imp. 154. Mirror cap. 2. ect. 


17. 


Dectr. 
388.) 


[+] 6. Co. 51. Boſwel's caſe, 


J] 8. E. 2. Preſentment al Eg- 
liſe 10. 7. E. 3 39+ 27. E. 3. 
89. 29. E. 3. 5. 31. E. 3. Eſtce 
pel 240. (Pofl. 89. 344. b.) 


Plac, 282. Poſt 89. 


Cap. I. Of Fee ſimple. Sect. 10. 


of obſervation. Here is the firſt (S.) and there is no (c. ) in all his three bookes (there being 
as you ſhall perceive very many) but it is for two purpoſes, Firſt it doth imply ſome other ne- 
ceſſary matter, Secondly, that the ſtudent may together with that which our author hath ſaid 
inquire what authorities there be in law that treat of that matter, which will worke three no- 
table effects: firſt it will make him underſtand our author the better: ſecondly, it will ex- 
ceedingly adde to the reader's invention. And laſtly, it will faſten the matter more ſurely in his 
memory, for which purpoſe I have for lits eaſe in the beginnning ſet downe in theſe Inſti. 
tutes, the effect of ſome of the principal authorities in law as I conceive them concerning the 
ſame, In this place the (Sc.) implyeth poſſeſſion or receipt, and ſuch other matter as appeareth 
by my notes in this ſection. As for the authorities of law, you ſhall find the effect of them in this 
ſection, and the like of the reſt of the (c.) which you ſhall find in the ſections hereafter menti- 
oned, omitring thoſe (for avoyding of tediouſneſſe) that either are apparent, or which are expla- 
ned in ſome other places, viz. ſect. 20. 48. 102. 108. 120. 125. 136. 137. 146. 149. 154. 164. 
166. 167. 168. 177. 179. 183. 184. 194. 200. 202. 210. 211, 217. 220. 226. 233. 240. 242. 
244. 245. 248. 262. 264. 269. 270. 271. 279. 320. 322. 323. 325. 320. 327. 329. 330. 335. 
336. 341. 347. 348. 349. 350. 352+ 38 5. 350. 359. 363. 365. 374+ 375+ 377+ 381. 384. 389. 
393. 395+ 397+ 399. 401. 402. 410. 417. 428. 433. 447+ 449+ 464. 470. 471. 477. 483. 489. 
500. 501. 522. 532. 552. 65 3. 550. 558. 562. 578. 591. 592. 593. 594. 603. 613. 524. 625. 
630. 632. 634. 637. 638. 648. 659. 660. 661. 669. 687. 693. 700. 718. 745. 748. 749. All 
which I have obſerved and quoted here once for all tor the eaſe of the ſtudious reader (1), 


Ut ae feodo. Where (7) is not by way of ſimilitude, but to be underſtood poſitively 
that he is ſeiſed in fee. And fo it is where one pleads a deſcent to one vt fil:o et hered;, that is, 
to Io. S. that is ſonne and heyre, et fic de ceteris, where (at) denotat ipſam veritatem. 


Sicome de advouſen. Of an advowſon [7] wherein a man hath as abſolute ownerſhip 


and propertie as he hath in lands or rents, yet he ſhall not pleade, that he 1s ſeiſed in dominico ſus 


ut feedo (2) becauſe that inheritance, favouring not de domo, cannot either ſerve for the ſuſten- 
tation of him and his houſhold, nor any thing can be received for the ſame for defraying of 
charges. And therefore he cannot ſay, that he is ſciſcd thereof in dominico ſuo de Feodo, 
whereby it appeareth how the common law doth deteſt limony and all corrupt bargaines for 
preſentations to any benefice, but that [4] idonca perſona tor the diſcharge of the cure ſhould 
be preſented treely without expectation of any thing: nay ſo cautious is the common law in 
this point, that the pl. in a guare iz;pedit ſhould recover no damages for the lofſe of his preſen- 
tation untill the ſtatute of W. 2. cap. 5. (3) And that is the reaſon that gardian in ſocage [I] 
ſhall not preſent to an advowſon; becauſe he can take nothing for it, and by conſequent he 
cannot account for it, And by the law he can meddle with nothing that he cannot account 
for. [n]. And in a writ of right of advowſon, the patron ſhall not alledge the explees or 


ſm] 7. E. 3. 63. 
Bretton 263. 372. 
, Fleta lib. 5. cap. 5 


taking of the profits in himſelfe but in his incumbent. And hereby the old bookes ſhall be 
the better underſtood, vi. Bracton, lib 4. tract. 3. cap. nu. 5. Eff autem dominicum quod quis ha- 
bet ad menſam, et proprie, ficut ſunt Boordlands Anglice, And Fleta lib, 5. ca. 5. Eft autem do- 
minicum propria terra ad menſam aſignata. Dominicam etiam dicitur ad differentiam ejus quod te- 
netur in ſervitio. But of an advowſon and ſuch like he ſhall plead, that he is ſeiſed de advoca- 
tione ut de feodo et jure (4). I 


Advowſon » Adwocatio, ſignifying an advowing or taking into protection, is as much 
as jus patropatus, Sir William Herle in 7. E. 3. fol. 4. faith, that it is not long paſt, that a 
man did! now what an advowſon was, but, wlien a man would grant an advowſon he granted, 
eccleffam” the church, and thereby the advowſon paſſed, vide 45» E. 3. 5. But ſurely 
the word is of greater antiquity, fir in the regiſter there is an originall writ de redo advoca- 
tionis, and in the originall writ of aſſiſe de darreine preſentment the patron is called advocatus, 
[ Vide W. 2. ca. 5. And fo doth [o] Bratton call him. Advocatus aulem dici poterit ille, 
ad quem pertinet jus adwocatiouis alicujus, ut ad ecclefiam præſontet nomine proprio et non alien. 
And [p] Fleta lib. 5. cap. 14. agreeth herewith almoſt zotidem verbis: advocatus eff ad quem 
pertinet jus advocationis alterius ecclefie, ut ad ecclefiam A non alieno poſſet 7 we. any 
And [4] Britton cap. 92. The patron is called awvoxv, and the patrons are called adwocatz, 
8 for that they be either founders or maintainers or benefactors of the church, either by build- 
14. H. 6. 15. per Newton, 31. ing dotation or encreaſing of it, in which reſpect they were alſo called patroni, and the advow- 
E. 1. droit 68. 69. F. N. B. 31. fold jzs patronatus. 
b. 10. Co. 135. 136 R. Smith's And it is to be underſtood that there is a great Cr] diverſity inter advocationem medictatis ec- 
Ale. 45. E. 3. Fines 4. 45: F. e, Oe. ot medietatem advocationis ecelgſiæ (5), and of their ſeverall remedies for the ſame. 
F the advowſon of the moity is, when there be ſeverall patrons and two ſeverall incum- 


Dower 163. p A . 2 
(4. Co. 75. 5. Co. 102. 2. Inſt. bents in one church, the one of the one moity thereof, and the other of the other mioity, and one 
OCs part 


375-) | 


(1) See in fol. 22. a. the note in reſpe& to lord Coke's obſervation on Littleton's uſe of nota, Cc. and like expreſſions, 
(2) And yet in 34. H. 6. 34. one pleads, that the king was ſeiſed in his demeſne as of fee of an advowſon in groſs.-See 
alſo 26. E. 3. 64. b. where ina writ of right of advowſon by an abbot againſt the counteſs of Ormond, the plaintiff counts, that 
one R. was ſeized in his demeſne as of fee and right, and it was held good. If a church be impropriate, the improptiator 
may plead ſeiſin in his demeſne as of fee. Plowd. 503.—(3) Advowſon aſſets. Recovery in value for advowſon ſhall be 124. for 
every mark [the church is worth by the year.] S. E. 2. Recovery in value. 11. Hal. MSS. The words between the brackets 
are added from Fitzh. Abr. As to an advowſon's being aſſets and valuable, ſee Poſt. 374. b. and the note there given 
on the ſubject.—(4) Office de balliva parci vel hundredi not demeſne, yet the eſplees /hall be laid. 7. E. 3. 63. 8. E. 3. 55. Corody 
not demeſne. 17. E. 2. Nuper obiit 12. Tithes whether demeſne, Dy. 85. One grants a rent. charge, the grantee brings annuity, and 
declares of a grant virtute cujus fuit ſeiſitus in dominico ſuo ut de feodo. By ſome this is elefing to have it as a rent charge, 
3. E. 6. Dy. 65. But ruled contra, and the pleading good in ſubſlance. M. 43. 44. Eliz. B. R. Caſe of Dean of Rochefler, Noy 
1. 162, M. 11. Car. B. R. Cro. u. 24. Sprint and Hickes 2. Bulft. 148. Hal. MSS. The dean of Rocheſter's caſe is in Noy. 37. 2. 
And. 106, & Ow. 73.—A man intitled to a road pleads ſeifin of it in deminico ſuo ut de feodo et in jure. 3. H. 6.7. In nativo haben 
eſplees alledged, and yet the count for the villein only de feodo et jure. 39 H. 6. 32. Where a rever/ion depends on an eſtate for 
years, there pleading either ſeiſin in demeſne as of fee, or ſeiſin as of fee, will be good; but if the reverſion be on an eſtate of 
freehold, only ſeiſin in demeſne can be pleaded. Plowd. 191. a. See accord. Dy, 101, in Culpepper's caſe. It is ſaid, that a te- 
verſion or remainder belonging to the king's tenant in capite formerly intitled the king to wardſhip, though the ſtatute 17. E. 
2. de przrogativa regis cap. 1. ſpeaks of lands of which the tenant dies ſeiſed in domiuico ſuo ut de feodo. Stanf. Prærog. 8. a. 
Plowd. it. See further as to pleading ſeiſin in demeſne ante 17. a. n. 3. Standf, Prærog. 8. a. 14. a. Doctrin. Plac. 287, & Com. 
Dig. Pleader. C. 35 —(5) But note, that this diverſity doth not hold in the caſe of a reffory; for in Holland's caſe, M Co. 75. the 


Pleading was ad medietatem rectoriæ, whereas it ſhould have been ad reforiam medietatis, and yet it was taken by the court to 
be the ſame in effect, 


7 E 3. 4. 
45+ E. 3. 2+ 


n] W. 2. ca. 5. | 

0] Bract. lib. 4. fo. 240. 

2] Fleta lib. 5, cap. 14. 
Britton cap. 92. 
33. H. 6. 11. b. per Priſot. 


h 410] 
Vun nauer 


lou ? 


gonb *nnounagy 


*. 
-pia u x? 110u 


[nay gvnb nyudey 


OJ Una a at Aatraamas A | 


eons an * D 


. W - 4 
” 
— 4 


— 


ur PY UL 
*5710.497P[103 12 s 1pſaoa-ſuvl wanu7'T 


auuiq Jo 494rQUu 
y3noyz een ut Aqzzom e 
21 AN 243 jo aud qu uo suyno 
unf 2140d x2 149uS0;) 


25 oY PEI *Iurpu2Ie urig 27 J 
49018 $,JI]JOT) 10 zun II *Su2pua? fe 5 P1224 557 * 10018 s, 100%. 4 10 zJuny q. 
D , „ ee N 
ON eig 
*121304q $,39130J\ 40 PU qi. aiv A | iO, $,1941e4 40 Iu IL 
| SHINY) 3 
8 1 | | — 
, puri 9 
ph oN o uo zuny 21 0 JIUWw3 2 DULL *Opy s. 10 h 3 213 uo zuny 22943 2y 1, 
· vu D P. log N hos 2 V vu b Dj 27 
wy L. ny 
*Ipy $,42y10JF 243 uo opurn 2019 J. pH $,49y43rJ 243 uo PU 3r248 . 
*onuSpu 51mnounays *12y910ur *10ywr uu uv $1430 o 
pura 20043 q.. pur ig wai3 . 
agen *012004 nano. * 
py 5 hd 
$,12y10Ty 213 uo 12moJy 5,907 320a7 aq. 5 s. icq ꝗ ↄq uo a $,2]PUſ] 12943 ay 1, 
D 24914310104 N $,4912 oe s. 0h vu pνu¼oaꝗ 
ↄpij | =rJ-Purac) 32243 aq. -- puri 3ro43 i.. f 18 
$,191J30TF 213 uo 4232; shu q . s 10 243 ug dne $,2Pte 22913 91. 
POIL _ Spur _ ih — + 1 rites of : Ts *S1nSpu fun uv ＋2 
At pur 8. 00 e- puri) s, 10 
*2Py $,49y30JF 2y3 -r3-puraH 32913 . -z3-pura5) 32243 yl, ph $,49UWw 2 
uo 1213Our-pur 15) $,92]Pun 12213 IL 0190117 u no Joqꝛou- puri) s, a pug old IL 
*puSpmu Ai ν̈ C FEI vudvu v1141P937 
pH sh 211 aui . m; p em 243 
uo 2yz3-puras $,2JPu 32213 21 T, -purig ond s he; -pure1c1ea13 s, ohr! uo 19y3123-purls) s, opbhαναρ?, 12943 2y 1, 
*nuSou Vn -PUP1L) wol qi. 'nuSpm nmuuhLẽtdy 
SNAP}, 


uf pg q. 
b IjẽQAs nf $11pſuanſuvi vou 


D 87 
- pura _ 2Y 1, >> > G 
*D190114K * M 77 
dure . VA 


2 297 P £7 
\ nau D132 


2.222908 


A 


| 0e dq 
y3noyz smn, ur Aya10m 240W 
„r oz · Jof *6g · do uon 213, Aeg 243 Jo ard ↄq uo suinoq 
29 Joi *I£ duo 2 ij uoragꝗ *S1.40 914PJT x9 vnd 


*S2Fentay nba *E£tS*1 dr ,õEmuB 
deo S qu *r291 


&£q poaoiddy | — 


moqmy ano Jo Sufpurphaspun 19332q 
in 403 anumgur uo Jo pur 23e3uaieg 30 $29499P 2y 1, 
Z. igſou $140ygn;} pit 


-iſſotui zuottou 049 5110 rumB3urſuy & #13Ju2349 J SHPP4 9 


5 +» % 4 — * ® ; * 
235 - 1 j 1 4 , 2 42 2.4 ** 70 22 -* 


m.. 


e 
"= % s od . F 


| Ay N p "= R 
4 44 a JJ j 28 * is 
* Na w v1, & 


. 


* 
* 


r 


23 


4 


94 HERS 9194 f 


*P:;48 


au v tfonb ru 


*$14:04 
o iſorb s5nnazwg 


«o1nbirup 24704 
rnb ca qu 1nng/ 


*11142F195 21419 
* i ons * 


q gr on 240J3q u $I} or 


— [ OY ut us of 17T eas, fone” ri 21 1, 
p n Jo auuog p 
[DEER REF _ 
moaydayy N q Jo h * — oof 17 
rauf 51199174 1, in 
2 pura3 rg 241, Ee 
. d odo Heu n Jo ao q. 
. unnugſut III — W urig void 50. ＋ . oui, god? — 
w If 17 N Hr uni 3432 Jo a p . 5. id 
iνν]ꝰ n 110409157 DN 10 — "UL 
f $,2m2yda yy 2y3 Jo auuog pura3'oyT, — oo 50qpu04J 
* N o mayd udo Ilrↄui ay 3 21 
Ne29221109 q. OTE urig ol. F rouif dog Dm 10 
. oo 9 un 242 30 00e e p 5 uν οναν. uo 
| — 2mayda N NIP" Hau m1dougy 8 
*401709 vod aaf e 8 $,I991N 40 $,2M2ydayy Heu 24L | 
40 f oo! N 10 £,3m2ydayy nou 0 ene ade 1 ted roms 
*HIpuniorT W "0 $1199u0.4,7 Nr aellos | vb 94200 
— — to | A 1 5 \ 2y 1, *7P1107 yi 
_ 5 udo mn Nr 9770 *mayd 
*D5 
. οο N Hroun UL - pan god * 3 7 
ML gos Mou nN — — ion . 
a *mayd | JO run d 
3— Suuog SIR 5 
* on T 
go Yom S | 1. 
30 "wnwug | om | d 
Fo — og uynoH 
72. 1 . 1 * x47 124ed 
BCA 34314 u F wn 
*neut LL: 4 o 1 U I. P11 7 8 wat, of. 
299) mano) 8 1 ws | eas | 13 
ie . Zurpuo "Pp 7 0179.4 5 7 s Yu ; 4 WE. 
: ML * by O Cn e Laney 
| ere 2 Jud uaſ1p g : -od 0 1 d 9 O 3 ES 8 1 7 — Rt: 
: 1 — *SN1T 8 — — BY nat ug I = 9408 mar 
| — 3 8522 ö ug 213 uo surunog uy 7 „ 
8 of DOE 2 IPy IU T, — ard nn j 221 2 8 
: g 8. 101 ©.10.10g We *£42yJOJF lvl i man ne. 8 
5 — | Wh — wa na \ OW OOO: pn e |} ; 
awd 179 8 ON 243 uo surul S— OE! py 217, „ N 8 /N duo JOJaylody 127 . *$770.19301109 naſ i guruli2 9 uy * 
d x9 ragwsſ nner! 7 ba _— oy ag \ WH mente hug | Tjn/220/av41 mur AM ys . 10 s2uUuog | i= A 
04237 Wapee xa * N . % Y 711497 49G0T( | duo Jo ws 5 45 O, | ; no *S123yan —_ 5 - 2 1 iſonb 4 
1108 i/onb . : $1913 *571P.42401102 naſ 0 9 Mk [ *0R.41D / > 7 
0 . ung *70/49aſup; vo eee e De eee eee — + 
Iod ms ws o sguuog | — Wu 3 . 5 8 
00 arg — : Wy) | navy | - —_ 
*OPARIUNKF GY THT] 2 Jurpudoje 2nrT1y43211 — 1018 $ JIE] * i 
: 8 N *$u2Pua?ſy 7 5 h — 
Su2pu . 2 3 
101 iS N 20 zuny 27 0, A £5 5 
"049118 4 *p421.4230]7 n 
$vab D k 
' 


— — — 


— — ——————— 


. Lib. I. Of Fee ſimple. Sect. 11. 18 


as well of the church as of the tone allotted to the one, and the other part thereof to 
the other; and in that caſe each patron it ke be diſturbed ſhall have a quare impedit, quod per- 
mittat ipſum praſentare idoneam perſonam ad medietatem eccleſix (1). 

But if there be two coparceners, and they do agree to preſent by turne, each of them in 
truth hath but a moity of the church, but for that there is but one incumbent, if either of them 
be diſturbed, ſhe ſhall have a quare impedit, Sc. præſentare idoneam perſonam ad eccleſiam; tot 
that there is but one church and one incumbent, and ſo of the like (2): But in [ /] the ſaid caſe [s] Britton for 2 1 
of two coparceners one of them ſhall have a writ of right efuziot advowſon de medictate advo- droit 68. 69, F. N b. 58. b. &3 4 
cationis; tor in truth lie hath but a right to a moity ; but in the other caſe, where there be two 3. 5. H. 7 8. 1). E. z. 38-7 5» 
patrons and two incumbents in one church, each of them ſhall have a writ of right of advow- 76. 7. E. 3. 327. 8. b. 3. 425. 
ſon de advocatione medietatis. * Aſl.pÞ 33. 14. H. 4 10. 33. 
And as there may (as hath beene ſaid) be two ſeverall parſons in one church, ſo there * 4. ub. 19. 
may be two that may make but one parſon in a church. [/] Britton faith, , a/cur e/zliſe 
ſoit done a divers 2 4 un ſole aVoue, nul ne ſe pura pleadre per alſiſe de juris utrum ne nul 
eftre implede ſaus lautre, &c, And therewith agreeth Fleta. [z] 7tem licet aliqua ecclefia divi- [+] Fleta lib. 5. ca. 19. 
ſa fuerit inter duos, foe bona ſua habeant communia ſive ſcparata, dum tamen unicum habeant ad- 
vocatum nullus eorum ſine alio agere poterit vel implacitari, And Fitzh. ſaith, that two preben- F.N.B 
daries may be one parſon of a church, who ſhall joyne in a Juris utrum, fo as one rectory N. B. 49. 0, 
may be annexed to two ſeverall prebends, and both of them make but one parſon, But 
where one is parſon of the one moity of a church and another of the other moity, as hath been 
ſaid, there one of them ſhall have a juris utrum againſt the other, and in the writ ſhall name EOS 
him perſona medietatis eccleſia, Sc. But for avoyding of ſuſpicion of curioſitie if we ſhould 

proceed any further herein, we will attend what Littleton will further teach us, 


(to. Co. 135. F. N. B. 43.) 


[1] Britton fo, 235. 


Sect. 11. 


ND note that a HIS doth extend as 


T nota, que Sr 
4 home ne port aver man cannot have aa — phage 
5 


pluis ample ou pluis a more large or great- fee ſimples pure and abſolute. 


a 5 X . - _ For our author ſpeaketh here 
8g tender eſtate den- er eſtate of inheri of the ampleneſſe and great- 


1+: rank (3) que fee ==" than fee ſim- nefle of the eſtate, and 7 of 
mble. e. the perdurableneſſe of the 
A wp | P 5 ſame. And he, that hath a 
fee ſimple conditionall or qualified, hath as ample and great an eſtate, as he that hath a fee 
2 ple abſolute, ſo as the diverſity appeareth betweene the quantity and quality of the 
eſtate. 

From this ſtate in fee ſimple, eſtates in taile, and all other particular eſtates are derived, 
and therefore worthily our author beginneth his firſt booke with tenant in fee ſimple, for 
& principalioribus ſeu dignioribus eft inchoandum. 


Ne poit aver pluis ample ou griender eſtate, &c. For this cauſe two [a] fee 

ſimples * aa + be of mh and — ſelfe-ſame land. If the king make a gift 1 taile, 2 22K. 7 — Ns 

and the donee is attainted of treaſon, in this caſe the king hath not two fee ſimples in him, viz. 16. Eliz. Dier 330. 2 Marie Dier 

the ancient reverſion in fee, and a fee ſimple determinable upon the dying without iflue of te- 2<7- Auſten's caie. Pa. 38. Eliz. 

nant in taile, but both of them are conſolidated and conjoined together(4). And fo it is, if ſuch — — Ar 5 yg 

a tenant in taile doth convey the land to the king his heires and ſucceſſors, the king hath but Lincolae, Hoſſey 3 Beck 

one eſtate in fee ſimple united in him, and the king's grant of one eſtate is good, and ſo was 15. E. 4. 6. 8. ; 

it adjudged in the court of Common Pleas. And yet in ſeveral perſons by in law, a rever- 

fion may be in fee ſimple in one, and a fee ſimple determinable in another by matter cx pg 

facto; as if a gift in taile be made to a villeine, and the lord enter, the lord hath a fee ſimple 

> your 14s, and the donor a reverſion in fee (5). But if the lord infeoffe the donor, now both tee * 
mples are united, and he hath but one fee ſimple in him. But one fee ſimple cannot depend (Plowd. 350. Dy. 4. & 12. 0 Log 


upon another by a gon of the partie, as if lands be given to A (6), fo long as B hath heires of Jam. 590. Finch. Bro. ed. «14.269 Lf 2m, * 
er 


his body the remai over in fee, the remainder is voyde (7). 1. Ro, Abr. 827. Dy. 156. b.) 47 LF, 
| | 4 2 
| | 7 
Sect. I 2. , 
JT EM purchaſe LS O purchaſe is Pele, in Latin is ei. Stor: Zu, 
757 | ned the ſleſ ther r a4 of the . J 24> 
et appel la poſs called the pollel- verbe .yuiro, for ſol find it 22.74%. 
ſeffion des terres ou ſion of lands or tene- in the original regiſter 243. AD 
| | In terris vel tenementis, que 
VIrt 


(1) Accordingly in Smith's caſe 10. Co. 135. b. it was agreed, that {+ 6, hover praſentare ad medietatem eccleſiz, ſhall only 
be when there are two ſeveral patrons and two ſeveral incumbents of diſtinct parts of the ſame church; but in that caſe the 
court implied as much, becauſe the count alledged a ſeiſin de advocatione medietatis. In Windſor's caſe Cro. Eliz. 686, where 
the count was of the adwvowſon of t2vo parts, the court held the declaration to be bad; but then it was, becauſe by other parts of 
the declaration it appeared, that. the church was entire, and that there was but one incumbent, and conſequently that the 
plaintiff's title was to tavo parts of the advoauſon, and not to an advowſon of two parts.—(2) See further on this ſubject Doder Ad- 
vowſ. 21. 2. Leon, 36. Dy. 78. b. & 299. W. Jo. 446. & Wilſ. vol. 2. page 225. & 231,—(3) Ou inheritance, L and M. Roh. P. 
and Red. (4) See acc. Cro. Eliz. 519. Hob. 4323. & W. Jo. 6..-The king Hall be ſaid to be in, in point of reverter, and 
ſhall avoid leaſes by tenant in tail. Ploaud. 552. Tr. 2. Car. Rot. 7 30. and adjudged H. 3. Car. Hutten. and Crook n. 4. Sir Thomas Holt's 
caſe. A, tenant jor life, remainder to B is ſon and heir apparent in tail, remainder to A's right heirs. A — rent- charge 10 C, and 
his heirs, A and B lewy fine to the uſe of A and his heirs, A enfeoffs D and dies, having iſſue B and ruled, that D ſhall hold charged, for 
by the fine he has a fee conſolidated in lim; which quære. For M. 10. Jac. B. R. —_ 1. 35. in Errington's caſe. A and B his wife 
| Tenants in tail ſpecial, remainder to the right heirs of A, have * a ſon and a daughter ; * ſon by indenture makes leaſe for 40 gear- 
to commence after the mother's death, the father being dead; the ſon dies without iſſue ; the daughter levies a fine to I. S. the mother 
dies; and although this leaſe is partly derived out of the fee fimple, and by the fine I. F. had a conſolidated fee, yet, becauſe the daughter 
was not liable to the leaſe, conſequently the conuſee ſhall not be liable to the leaſe ſo long as the tail continues. Vid M. 6. J. B. K. n. 22. 
Nedham's caſe. Tenant in tail, remainder to the king, is attainted of treaſon. The hing Gall not be in, in point of remainder, but as long 
as the tail continues ſhall de in under tenant in tail, and ſubje& 10 his charges, and ſo it differs from Walfingham's caſe, where the king had 
the reverſion, Parudine's caſe. Hal. MSS. — See Sir Thomas Holt's caſe in Hutt. 96. and Cro. Cha. 103, and Errington's caſe in 
2. Bulttr. 42. As to Nedham's caſe and Paradine's caſe, I take them to be the fame, and the reader will find it reported by the 
name of Poole and Nedham Yelv. 149.—(5) See Acc. Poſt. 117. a-—(6) The words and his heirs ſeem wanting here.—(7.) Acc, 
10. Co, 97, b. See an obſervation on this doctrine by lord ch, juſtice Vaughan, who ſeems to queſtion it, Vaugh. 269. 270. 


— 


Lib. 1. Cap. 2. Of Fee ſimple. Sect. 13. 


* . tenements que home ments that a man hath 
Prafton lib. 2. fol. 65. uifirvernnt Sc. Bratton calleth 


[5] Glanvill. lib. 5. cap. 1. Britt. it perguiſitum; andby[5JGlan- ad per ſon fait, ou per by his deed or agree- 
5551 fo. 84. & 124. vill it is called qaaſlus or er- agreement, a quel ment, unto which poſ- 
(1. Ro. Abr. $27.) quifitum. 


A purchaſe is ahrayes in- poſſeſſion il ne avient ſeſſion be commeth 
tende 


ended by title, and moſt pro- per title de diſcent de not by title of deſcent 
perly by ſome finde of con. zul de ſes anceſters, from any of his anceſ- 
veyance either for money or 


ſome other conſideration, or 0# de ſes couſins tors, or of his cou- 
freely of gift; for that is in ayes per /on fait de- fins but by his owne 
law alſo a purchaſe (1). But a p fe te * y 

deſcent, becauſe it commeth meſne 4 ced. 


meerely by act of law, is not ſaid to be a purchaſe; and accordingly the makers of the act of 
pl. Com. Wimbiffiey's cafe 47. parliamentin 1. H. 5. ca. 1 of them that have lands or tenements by purchaſe or deſ- N 
b. 1. H. 5. cap. 5. cent of inheritance. And fo it is of an eſcheate or the like, becauſe the inheritance is caſt upon, 1 
or a title veſted in the lord by act in law, and not by his on deed or agreement, as our author 
here ſaith (2). Like law of the ſtate of tenant by the courteſie, tenant in dower or the like. But 
ſuch as attaine to lands by meere injury and wrong, as by diſſeiſin, intruſion, abatement, uſ- b 
urpation, &c. cannot be ſaid to come in by purchaſe, no more then robbery, burglaric, py- J 
racy or the like can juſtly be termed purchaſe (3). 1 
(oro. Jam, 366. Poſt. 27. 3. 3. If a nobleman, knight, eſquire, &c. be buried in a church, and have his coat armor and 


Inſt, 202.) pennions with his armes, and ſuch other enſignes of honour as belong to his degree or order, 
{et up in the church, or if a graveſtone or tombe be laid or made, &c. for a monument of him, 
[c] 9. U. 4. 24. e] in this caſe albeit the freehold of the church be in the parſon, and that theſe be annexed 


oe ta Gun. the freehold, yet cannot the parſon or any take them or detace them, but he is ſubject to an 

3 be caſe, % +202 Hon to the heire, and his heires in the honour and memory of whoſe anceſtors they were ſet 

[4] B. Caſanzeus fol. 13. Conc. (4). And ſo it was holden, Mich. 10 Ja. and herewith. agreeth the lawes [4] in other coun- 

29. 30. E. 3.2. & 3. 39. E. 3. 6. tries. Note this kind of inheritance. And ſome hold that the wife or executors, that firſt ſet them 

. 10. . H. 5. tit, Executors up, may have an action in that caſe againſt thoſe that deface them in their time (5). And note, 

108. tit, Deſcent Br. 43. 9. E. 4. that in ſome places chattels as heir-loomes, (as the belt bed, table, pot, pan, cart, and other dead 

n chattels moveable) may go to the heire (6), and the heire in that eaſe may have an action for them 

at the common law, and ſhall not ſue for them in the eceleſiaſticall court; but the heire-loome 

] Vide 28, H. 8. 24... ,. 1s dne by cuſtome and not by the common law (7). And the [e] ancient jewels of the crowne 
( 12. Co, N. HEL are heire-loomes, and ſhall deſcend to the next ſucceſſor, and are not deviſable by teſtament. 

n J An heire-loome is called principalium or hereditarium. | 

22 A 7 Conſuetudo hundredi de ng in Com” Oxon” eft, quod heredes tenentorum infra hundredum 

Int.adjudicata coram vege Tr. 4t:*Þpradiftum exiftentium poft mortem anteceſſorum ſuorum habebunt, Qc. principalium, Anglice an heire- 
E. 3. lib. 2. fo. 104. in Theſaur. loome, wiz. De guodam genere catallorum, utenſilium, Wc. optimum plauſtrum, opti mam carucam, op- 

Sect. 241. 242. &c. timum ciphum, & 


Our author hath not ſpoken of parceners in this chapter, for that he hath particular chap. 


ters of the ſame, 
| Gradus Parentelæ, &c, 


| Chap. 2. Sect. 13. 


T ENANT en fee TENANT in ENANT in fee 
tis: ed; 9695.) | taile. Tallixm, or fo. fee taile eft per taile is by force 
Mirror cap. 2. fed. 75. & cap. dwm talliatum, is derived of force de le flatute of the ſtatute of . 
x. ſect. 5. ; the French word tailler /cin- | | 
(Po. 22. a.) dere; for fo Littleton him- de Weſt. 2. cap. I. 2. Cap. 1. for before 

ſelte in this chapter, ſeft. 18. car devant le dif the ſaid ſtatute, all 


— ſtatute, touts en- inheritances were fee 
Le Statute de W. 2. heritances fuerent fimple; for all the 


* pu was ow in fee imple +: a gifts which be ſpe- 
13. E. 1. and is called Weſt. 2. 1 1 | — 
F dones que cified in that ſta 


holden at Weſtminſter, and ſont ſpecifies deins tute were fee ſimple 
| | mefme 
(1) In Plowd. 11. Saunders arguendo ſays, that one may have land by purchaſe three ways, by bargain or gift for money, 
by gift without any recompenſe, and by way of remainder.—(2) The abbot of Fountains of the order of Ciftercians before the council 
of Lateran makes a feeffment, and the land eſcheats to him after the council of Lateran. It ſeems, that he ſhall not be charged with tithes, 
becauſe it is not a purchaſe. Quezre. M. 7. Fac. B. R. Dickſon and Waller Hal. MSS. It was decreed by the general council of 
Lateran in 1215, that the privilege of exemption from tithes, enjoyed by the Ciſtercians and other religious orders, ſhould not 
extend to lands purchaſed after that council. Ne occafione privilegiorum ſuorum ecclgſiæ ulterius pregraventur, decernimus, ut de ali- 
enis terris et a modo acquirendis, &c. decimas perſolvant, &c. Gibl. Cod. rſt ed. v. 2. p. Joo. 701. This explains the caſe cited b 
Lord Hale. An eſcheat in appearance participates of the nature both of a purchaſe and a deſcent; of the former, becauſe ſome a 
by the lord is requiſite to perfect his title, and the actual poſſeſſion of the land cannot be gained till he enters or brings his writ of 
eſcheat ; of the latter, becauſe it follows the nature of the ſeignory, and is inheritable by the ſame perſons; but fri#ly ſpeaking an 
: & eſcheat 18 a title neither by purchaſe nor deſcent It ſhould be conſidered, that though the lord maſt do ſome act to put himſelf into 
Ther . oe 1 be- the actual puſſeſſion ; E bis fille to take poſſeſſion commences immediately on the want of a tenant) and this title is veſted in him 
en Without waiting for his 


22 own deed or agreement, and as much by mere a# of law as the title of an heir is in the cafe of a deſcent; and 
X + fog „e. therefore both titles are equally excluded from being purchaſes. On the other hand, eſcheat is not a title by deſcent ; for the 
— 


Ao „ lord takes in his capacity of lord of the ſeignory of which the land eſcheated was holden, and not as keir or by right of blood. 

e x Nor is it any objection to this way of conſidering the title by eſcheat, that the land eſcheated will be inheritable in the lord as 
land by purchaſe, where he has the ſeignory by purchaſe, and as land by deſcent where he has the ſeignory by deſcent ; for the 
reaſon of this is, not that the eſcheat is either a purchaſe or deſcent, but becauſe the eſcheat follows the ſeignory, from which the 
right to it is derived, as an acceſſary to its principal. According to this view of the ſubje&, inſtead of diſtributing all the ſe- 
veral titles to land under purchaſe and deſcent, it would be more accurate to to ſay, that the title to land is either by 
purchaſe, to which the act or agreement of the party is eſſential, or by mere act of law, and under the latter to confider firlt de- 
ſcent, and then eſcheat, and ſuch other titles not being by deſcent, as yet like them accrue by mere act of law. See on this ſubject 
Blackſt. Comment. ed. 5. v. 2. p. 241. and 201,—(3) Se Acc. ante 3 b.—(4) See Cro. Jam. 367. 2. Bulſtr. 151. See too the ſeveral 


books cited in Vin. Abr. Deſcent E.—(5) See Acc. 12, Co. 104. where it is ſaid, that afterwards the heir of the perſon, in honour 
of whom the tomb is erected, ſhall have the ation. —(6)Heir-looms by cuſtom cannot be alienated by dewiſe. See Poſt 185. b. and 
1, Vern. 273.— (7) However, perſonal property may be deviſed or limited in ſtrict ſettlement to one for life, with remaincer to ſons 


and 


generall, et tenant en 


7 


Of Fee taile. 


Lib. 7. 


meſme le Patute ſuer- hath the name of the ſecond, 


conditional at the com- 8 
becauſe another parliament 


ont feefimple condition- mon law, as appear- „as formerly holden -- at 
al al common ley, come eth by the rehearſall 83 in the third year 
appiert per le reherjal of the ſame ſtatute, dr kr gg mor ob ny 
de meſine le ſtatute. Et And now by this ſta- ſter the firit. And albeit ma- 
a t i - nie parliaments were after 

ore per cel ſtatute te- tute, tenant in taile Ae partaments. we 3 
nant en le taile efl en 18 in two manners, ſides theſe, yet were they two 
deux manera, ceftaſca- that is to ſay, te- jars 93 r 
voir, tenant en taile nant in taile generall, inter, Aud ce of OY 
and tenant in taile ſpe- ed by l is W. 2. ca. 1. 

i ; - 8 upon which ſtatute our au- 
taile jÞ ectal. ciall. thor in the Inner Temple did 
learnedly read, whoſe reading I have, Of king Ed. 1. and of this ſtatute, Sir William 
Herle, chiete juſtice of the court of Common Pleas, in 5. E. 3. 14. faith, that king E. 1. 
was the wiſeſt king that ever was: and the cauſe of the making of this ſtatute was to pre- 
ferve the inheritance in the blood of them to whom the gift was made. And in g. E. 3. 22. 
he ſaith, that they were ſage men that made this ſtatute (1). See more of this in the chapter of 
Warranties, fect. 746. 

Of this eſtate taile it is ſaid, [a] Modus legem dat donationi, et tenend oft etiam condentio, 
quia modus et conventio vincunt legem: ut fi alicui cum uxore fiat donatio, habendum ct tencu— 
dum fibi et haredibus quos inter eos legitime procreabunt, ecce quod donator wult tales heredes in 
hereditate paterna et materna ſuccedant, aliis heredibus eorum remotioribus penitus exclufis : et 
quod weluntas donatoris obſervari debet, manifeſfte apparet per hec flatuta. Quia autem dudum regi 
durum wvidebatur, Sc. 

Devant le dit ſtatute [G] touts inheritances ſueront fee ſimple. Here 
fee ſimple is taken in his large ſenſe, including as well conditionall or qualified, as abſolute, 
to diſtinguiſh them from eſtates in taile ſince the ſaid ſtatute, Before which ſtatute of donts 
conditionalibus, it land had beene given to a man, and to the heires males of his body, the 
having of an iſſue female had beene no performance of the condition; but if he had iſſue 
male, and dyed, and the iſſue male had inherited, yet he had not had a fee fimple abſolute, 

c] for if he had died without iflue male, the donor ſhould have entred as in his reverter. 

y having of iſſue, the condition was performed for three purpoſes ; Firſt, to alien: Se- 

condly, to forfeit: Thirdly, to charge with rent, common, or the like. But the courſe of 


deſcent was not altered by having iſſue (2): for if the donee had iſſue and died, and the land had 


deſcended to his 1iſue [A] yet if that iſſue had dyed (without any alienation made) without iſ- 
ſue, his collaterall heire ſhould not have inherited, becauſe he was not within the forme of the 
gift, viz. heire 0: the body of the donee. [/ ] Lands were given before the ſtatute in franke- 
marriage, and the donees had ifſue and died, and after the iſſue died without iſſue; it was ad- 
judged, that his collaterall iſſue ſhall not inherite, but the donor ſhall re- enter. So note, that 
the heire in taile had no fee fimple abſolute at the common law, though there were divers 
deſcents (3). 

It kad lad beene given to a man and to his heires males of his bodie, and he had iſſue 
two ſonnes, and the eldeſt had iflue a daughter, the daughter was not inheritable to the fee 
ſimple, but the younger ſonne per formam Doni. And fo if land had beene given at the common 
law to a man and the heires females of his body, and he had ifſue a ſonne and a daughter, and 
died, the daughter ſhould have inherited this fee fimple at the common law(4) ; for the ſtatute of 
donis conditionalibus createth no eſtate taile, but of ſuch an eſtate as was fee ſimple at the com- 
mon law and 1s deſcendable in ſuch forme as it was at the common law. If the donee in taile 
had iſſue before the ſtatute, and the iſſue had died without iflue, the alienation of the donee at 
the common law, having no ifſue at that time, had not barred the donor, 

[2] If donee in taile at the common law had aliened before any iſſue had, and after had 
iſſue, this alienation had barred the iſſue, becauſe he claimed a fee ſimple; yet if that iſſue had 
died without iſſue, the donor might re-enter, for that he aliened before any iflue, at what time he 
had no power to alien to barre the poſſibilitie of the donor. [4] But if feme tenant in taile had 
taken huſband, and had iflue, and the huſband and wife had aliened in fee by deed before the 
ſtatute, yet the iſſue might have had a formdon in deſcender (5); for the alienation was not law- 
ful: but otherwiſe it is, if it had beene by fine. And theſe things, though they ſeem ancient, 
are neceſſarie notwithſtanding to be knowne, as well for the knowledge of the common law, 
as for annuities and ſuch like inheritances, as cannot be intailed within the ſaid ſtatute, 
and therefore remaine at the common law. [I] If the king before the ſtatute of Donis 


COR» 


Sect. 1 3. 


(2. Inſt. 331.) 


5. E. 3 14. 
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72. 22. 


19 


| hay 
Fleta lib. 3. cap, g Bra, 
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ib. 2. Cap. 5. Kc. Bit, ca. 24. & 


[2] Vid. ſet. 18. Prit. ca. 35. 
0!. 93. Pl. Com. 235. 562. Shel- 
ley's Cale, 1. Co. 103. 


(2. Inſt. 333. 7. Co. 38.) 


ſe] 44. E. z. 3. 30. E. 1. Form- 
don 66. 7. E. 3. 6. 7. 7. H. 4. 


31. 


12. Hf. 4. 2 


[4] 18. E. 3. 46. 18. Af. p. 5. 


12. E. 4. 3- 


[f] 4. H. 3. Formdon 34. 
4 12. E. 4+ Jo Pl. Com 
. 18. E. 2. tit, Formdon 


AT. 


247. 


58. 59, 


(1. Ro. Abr. 840.) 


Le] 


30. E. 


Formdon 


18. 


1. 


Te ups E. x. ibidem 62. 19. E. 
2. Formdon 61. Pl. Com. 246. 


[5] 4. E. 2. Formdon 50. 


(1. Ro. Abr. 837.) 


[i] 6. E. 3. 56. Jo 


cale. 


. of Eltham's 


daughters in tail, ſo as to be tranſmiſſible like heir-looms ; but the goods will be the abſolute property of the firſt tenant in 
tail, and be conformable to all the other rules concerning executory deviſes, and cannot render the property unalienable longer 


than lives in being, and 21 years after. For caſes of heir-looms by deviſe and ſettlement, ſee Gower and Groſvenor, Barnad. ' 
Ch, Rep. 54. Wyth and Blackman, 1. Veſ. 196, Duke of Bridgwater and Egerton, 2. Veſ. 121. Boon and Cornforth, 2. Veſ. 

Sms, Blackſt, Com. 5th ed. v. 2. p. 427. and Vin. Abr, 
19 ever places finds great fault with the ſtatute de donis. See Poſt, 19. b.—(2) 
Where the gift was ſpecial to one of the heirs of his or her body by a particular perſon, the courſe of deſcent was in ſome degree 
changed by the having iſſue ; for after iſſue had, by conſtruction of law the land became deſcendible to all the heirs of the do- 
nee's body, whether they were the donee's iſſue by the perſon named in the gift or by any other perſon, and alſo liable to the 
curteſy or dower of a ſecond huſband or wife. See Acc. Pain's caſe, 8. Co. 35. b. and Berkley's caſe, Plowd. 247. and the 
next note. Lord Coke inters, that this was the common law from that part of the ſtatute de donis, or of Weſtminſter the ſe- 
cond, which enacts, that from thenceforth neither the ſecond huſband nor the iſſue of a ſecond marriage ſhall have any thing in 
the caſe of ſuch a conditional gift. Nec habeat de cætero ſecundus vir hujuſmodi mulieris aliquid in tenemento fic dato per condittonem 
Peſt mortem uxoris ſuæ per legem Anglie, nec exitus de ſecundo wiro et muliere ſucceſſionem hereditariam. That at common law the 
ift was of an expreſs conditional fee to a man and woman 
and the heirs of their two bodies, all the authorities agree ; but it 1s ſaid, that the iſſue of a 22 marriage could not inherit 
where the gift was in rant- marriage, which was an implied conditional fee to the donees and the iſſue between them, and yet at 
the ſame time we are told, that in this latter caſe the ſecond huſband might have curteſy. See 2. Init. 336. It will be difficult 
to give a reaſon why a gift to huſband and wife and the iſſue between them ſhould be ſo diſtinguiſhed from a gift in frank-maf- 
See the next note, where Lord Hale 
ſeems to doubt this doctrine.—(3) If gift be to huſband and wife and the heirs of their bodies, the i ue by the ſecond marriage in- 
herits. 8. Rep. Paine's caſe, It ſeems, that a gift in frank marriage goes to the herrs between the donees only ; but a gift 10 huſband 
and wife, and to the heirs of their bodies, goes to the heir of the body of the ſurvivor for want of ifſue between them. Vid. tamen. Plowd. 
to ſpeak of gifts at common law.—vSee the preceding 


: and Trafford, 3. Atk. 347.—See further on the ſubje& of 


Heif\loom.—(1) However Lord Coke in other 


having of iſſue thus enlarged the courſe of deſcent, where the 


Triage, or why the huſband ſhould have curteſy, where the iſſue by him could not inherit. 


Comment, 251, —Hal, MSS.—Lord Bale muſt be here underſto 


note. (4) In 1. Ro. Abr. 841. it is ſaid, that if land had been given to one and his heirs males of his body, and afterwards 
he had itlue a male and a ſemale, and afterwards the male died, the female ſhould have inherited the land. 18. E. 3. 46. 18, 
Aſſ. 58. are cited as authorities to prove this to have been the common law in reſpe& to fees conditional ; but Lord Coke's doc- 
trine here is contra, and ſerjeant Rolle refers to it as being ſo; and in reſpect to eſtates in tail male it bas been long ſettled, that 
a female cannot inherit by conveying her deſcent through a male. Sce Polt, 25 a. and b.— (5j) In another book Lord Coke wy 
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Cap. 2. Of Fee taile. Sect. 14. 


conditionalibus had made a gift to a man, and to the heires of his bodie begotten, the donce 

N poſi prolem ſuſcitatam might have aliened as well as in the caſe of a common perſon, [4] But 

* | 18 it the donee had no iſſue, and before the ſtatute had aliened with warrantie, and died, and 

0 the warrantie had deſcended upon the king, this ſhould not have bound the king of his re- 

4 pl. Com. 246. b. N verſion without aſſets: but otherwiſe it was in the caſe ot a common perſon (1) [J] Of the 

* 392+ 370. b.) TH other fide, if lands had beene given to the king and to the heires of his bodie, he could not be- 
"ol 


A 
* > SE 
Lo {Fu ft 2 
7 


fore iſſue have aliened in fee, but onely to have barred his iſſue as a common perſon might 
1 have done, but not to have barred the reverſion, for that ſhould have beene a wrong, in the 


4 \\Y caſe of a ſubject, and the king's prerogative cannot alter his cafe, nor make it greater, than 
| t the donor gave unto him, and it is a maxime in law, that the king can do no wrong. 
I \ 4 When all eſtates were fee ſimple, then were purchaſers ſure of their purchaſes, farmors of 
2 * 7 , their leaſes, creditors of their debts, the king and lords had their eſcheats forteitures 

a. S wardſhips and other profits of their ſeigniories: anck for theſe and ocher like caſes, by the 

an wiſedome of the common law all eſtates of inheritance were fee ſimple, and what conten- 
a 8 Son tions and miſchiefs have crept into the quiet of the law by theſe fettered inheritances, dailic 
? Y N oy teacheth us (2). But ſee more of this matter in the atoreſaid chapter of warrantie, 
: fect. 746. | 
y > Common ley. See for explication hereof, ſect. 170. 


2 Come appeirt per le reherſall de meſine le ſtatute. Here, by the autho- 
eee lib. 2. ca, 35. FTitie of our author, the rehearſall or preamble of a ſtatute is to be taken for truth ; tor it 


NI cannot be thought, that a ſtatute that is made by authoritie of the whole realme, as well of 
Ra the king, as ot the lords ſpirituall and temporall, and of all the commons, will recite a thing 


q againſt the truth, : 
A Et ore per cel ſtatute tenant en taile eft en 2. manners, s. tenant en 
1 * tayle generall, et tenant en tayle eſpeciall. 
L This diviſion of an eſtate taile is perfect and found, for the membra dividentia, wiz. gene- 


rall and ſpeciall are converted properly with the thing defined, and they are proved by many 
authorities of law, and approved of all learned men, and fo are all the diviſions through all 
his three bookes,. which the ſtudious and diligent reader will obſerve. And how excellent 
and difficult a thing it is to divide rightly and properly, eſpecially in the law, the learned do 
know, 
By this ſtatute the land is as it were appropriated to the tenant in tare, and to the 
2 K t ee beires of his body; and therefore [r] it an 22 be made, either betore or fince the ſtatute 
ules 4. 27. H. 8. fo. } -All; of 25. H. 8. cap. 10. to a man and the heires of his bodie, either to the uſe of another and his 
41 7 heires, or to the uſe of himſelfe and his heires, this limitation of uſe is utterly voyde. For be- 


ore the ſaid ſtatute of 27. H. 8. he could not have executed the eſtate to the uſe, and fo was it 
djudged /] in an eje#ione firme between John Cowper plaintife, and Thomas Franklin, &c, 


Sect. I4, 18. 219 


＋ ER RES, 3 in 7 Enant en taile ge- - | Zane in taille ge- 


bis generall and legall nerall eſt, lou nerall is, where 
ſignification, (as hath been 


Vid. ſect. 1. fad before) ineludeth not flerres ou tenements lands or tenements 


onely all kinde of grounds, ſont dones a un home are given to a man, and 


as medow, paſture, wood, &c. K 2 : a | 
but houſes and all edifices er a ſes lieires de fon to his heires of his bo- 


whatſoever: In a more re- corps engendres. En die begotten. In this 
trained ſenſe it is taken for (94 caſe eſt dit generall caſe it is ſaid generall 


arable ground, : f 
Tenements, won. Laile, pur ceo que quel= taile, becauſe whatſoe- 


ta. This is the only word cungue feme, que tie! ver woman, that ſuch 


which the ſaid ſtatute of fenant eſpouſa, (fil a- tenant taketh to wife 
W. 2. that created eſtates Jp iſe : (/ a 


(Ante 6. a.) taile, uſeth; and it includeth, Voit pluſors femes, et (if he hath many wives; 


not only all corporate inhe- per cheſcune de eux and by every of them 


ritances, which are or may be *; * 7 : 
holden, but alſo all inheri- i ad iſſue} uncore hath iſſue) yet everie 


tances iſſuing out of any of cheſcun de les iſſues one of thele iſſues by 
pol- 


that a formedon in deſcender lay not at common law. See 2 Inſt. 33. But this ſeeming contradiftion may perhaps be reconciled, 
by obſerving, that in the latter hook Lord Coke is commenting on that part of the ſtatute de donis, which gives a furmedor in de- 
ſcender, notwithſtanding alienation by the donees, where the gift was to huſband and wife, and to the iſſue between them, or in 
frank marriage. In ſuch a caſe the alienation by the donees certainly bound the iſſue at common law, and conſequently before 
the ſtatute they could not have a formedon in deſcender. But in the caſe here put by Lord Coke the wife only was the 
donee, and her alienation was merely by deed, which during coverture was inſufficient to bind either her or her it 
ſue. However, it is proper to mention, that according to ſome authorities the writ of mortdanceſtor was the proper remedy 
for the iſſue at common law, and that the only caſe, in which the iſſue conld have a formedon in deſcender before the ſtatute, was, 
where by reaſon of ſome ſpecial circumſtances he could not have an aſſiſe of mortdanceftor. To illuſtrate this the following caſe 
has been given. A man hath iſſue a ſon by one wife, ſte dies, and he marries again, and land is given to him and his ſecond 
wife and the heires of their bodies, and they have a ſon, and afterwards they both die, and then a ſtranger abates. Here it is 
ſaid, that the ſon by the fecond wife could not have 3 becauſe one point of that writ is to enquire who is next 
heir to the father, and the ſon by the firſt wife is the heir to the father ; and therefore, that formedon in deſcender lay at com- 
mon law for this ſpecial caſe, becauſe otherwiſe the ſon by the ſecond wife would have been without remedy for the freehold, 
See Plowd. 239.— (1) But Lord Coke in another book ſays, that though ſuch alienation bound the iſſue, ye! it did not bar the 
king's poſſibility of reverter, as it would that of common perſons. See the earl of Cornwall's caſe cited Polt 370. b. and in Holt's 

caſe 75 Co. 132. b.— (z) Lord Coke in many other places is very ſtrong in his repreſentation of the inconveniencies produced by 
the ſtatute de donis, See Poſt, 370, b. and Mild may's caſe 6. Co. 40. a. (3) But in Godbolt's report of Franklin and Cooper, it is 
ſaid to have been reſolved, that tenant in tail might ſtand ſeized to an uſe expreſſed, but that an uſe could not be averred. 
Lord Bacon alſo gives it as his opinion, that an eſtate tail may be to uſes /ince the ſtatute for executing uſes, and controverts 


Ul 28 for doubting it before. Bac. Law Tracts, 8 vo ed. 347. Sce a great number of authorities on this ſubject in Vin. Abr. 
£65 os 


l. VE 
[/] Pach, 14. Jac. in the King's 
ch, 


Lib. 1. Of Fee taile. Sect. 1 5. 20 
ee tort en- pPoſſihilitie . thoſe inheritances, or con- 
per pile pot en; Polite may ee 
| f ercilible within the ſame, 
per force del done; force of the gift ; be- though they lie not in tenure, 


e 4, theretore all theſe without 
pur ces que cheſcun cauſe that everie ſuch quetion may by incailed; As 


tiel ue eſt de a iſſue is of his bodie in- (] rents, eſtovers, com- [.I 7. E. 3: 363. 18. E. 3. 27. 
corps engendre.  gendred. ;  mons or other profits what- J. l. fl. % 28. 4. 1 7. J. 1. fl. 
ſoever granted out of land; 5. 1. H. 8. fol. 4. Nevil's cate 


or uſes, offices; dignities 7. Co. 33. 34. Pl. Com. in 
N meſme le maner N the ſame manner which concerne lands or Manxel's caſe fol. 2. & 3. 
” "0. certaine places, may be entail- C. Co. 33. 11. Co. 1. 1. Ro. 
eſt, lou terres it 1s, where lands and ed within the fad ſtatute; Abr. 337-8. 10. Co. 37.) 
outenements ſont dones tenements are given becauſe all theſe favour of the 
a un fone, o a 5 103 woman, and to the uit ae 
heires de Ja Corps if heires of her bodie, ſonal, or to be exerciſed about 


ſuants. Coment que albeit that ſhe hath di- chauels, and 1s not iſſuing 


; ; out of land, nor concernin 
el avoit divers ba- vers huſbands, yet the any land, or ſome 3 


rons, uncore [ iſſue, iſſue, which ſhe may place, ſuch inheritances can- 

7 h b huf not be intailed, becauſe they 
que el poct aver p * ave y every Ul- {favour nothing of the realtic. 
cheſcun baron, poit band may inherit as But examples will illuſtrate 


. . . . and make this learning 
enheriter come iſſue iſſue in taile by force xr aca 


en le taile per force de of this gift; and The writ of affiſe fe] was 2 7. Aff. p. 12. 7. E. b. 1. 


tiel done; et pur ceo therefore ſuch gifts Delete tenemento, and made (Fitzh. N. B. 178. f) 
. his pleint of the office of the 
tielx dones font ap- are called generall fourth part of the ſerjant 
pelles generall tai tailes. of the common place, and 
the writ adjudged good, and 
les | | 
: ſeeing that a man hath a free- 
hold, /iberum tenementum in it, by conſequent it may be Intailed, 

The office of the keeping of the church ot our lady of Lincolne was intailed, and a forme- 23 F. 3. 27. * 
don there brought upon that giſt of the office by the iſſue in taile. The f] office of the mar- 7 7 , 2 11 3 a 
ſhall of England intailed (1). They] office of one of the chamberlains of the exchequer intailed, H 7. 10. 4 4. 526. 19. H. 4 
1. H. 7. 28. The office of a torreſterſhip intailed. 4. H. 7. 10. 9. E. 4. 56. b. Charters intail- 3. 1. H. 5. . 
cd (2). 19. H. *. 3. Uſe intailed. Nomination to a benefice intailed. 

Alſo a name of dignitie may be intailed within the ſtatute, [a] as dukes, marqueſſes, earles, [a] 7. Co. 33 34. Nevil's caſe, 
viſcounts, barons ; becauſe they be named of ſome countie, mannor, towne, or place (3). If the 28. H. * gn Veieye's caſe. 
iſſue in taile [4] in a /ormedon in the diſcender be barred by a falſe verdict, his releaſe is no barre (5. . 
to his iſſue, albeit the action is at the common law. [5] 14. Af. 2. 3. Eliz, Dyer 188. 

The like law is of a writ of errour, 3. Eliz. Dyer 188. If a gift in taile be made with war- | 
rantie, the donee releaſes the warrantie, this ſhall not bind the flue in taile ; for to all theſe 
caſes and the like the ſaid ſtatute doth extend. 
But if I grant to a man, and to the heires of his body, to be keeper of my hounds, or | 
maſter of my horſe, or to be my faulconer, or ſuch like with a tee therefore, yet theſe cannot Pl. Com. in Manxe!'s cafe, 
be intailed within the ſaid ſtatute, for that they be not iſſuing out of tenements, nor annexed to, (10. Co. 88. 1. Ro. Abr. 837.) 
or exerciſible within, or concerning lands or tenements of frechold or inheritance, but con- 
cerning chattcls, and favour nothing of the realtie. And fo it is, if I by my deed for me and 
my heires grant an annuitie to a man, and the heires of his body; for that this only chargeth 
my perſon, and concerneth no land, nor ſavoureth ot the realtie (4). In all theſe caſes he hath 
a tee conditionall, as they were before the ſtatute, and the grantee by his grant or releaſe may 
barre his heire, as he might have done at the common law, tor that in theſe caics he is not re- 
ſtrained by the faid ſtatute (5). 


Et a ſes heires de fon corps engendres. In gifts in taile theſe words 
(Seires) are as neceſſary, as in feoffments and grants; for ſeeing every eſtate taile was a 
tee ſimple at the common law, and at the common law no fee imple could be in feoffe- 
ments and grants without theſe words (heres), and that an eſtate in fee taile is but a cut 
or reſtrained fee, it followeth, that in gifts in a man's life time no eſtate can be created 
without theſe words (heres), unleile it be in caſe of frankmarriage, as hereafter ſhall be 
ſhewed, And where Littleton ſaith (heires) yet (heire) in the ſingular number in a ſpeciall 

K cuſe 
(1) See in W. Jo. 96 and Collins's Claims of Bar. 183. an account of the original grant and intail of the office of earl mar- 
Hal, by Crew chief juſtice in his argument of the caſe about theffice of great chamberlain of England. In this laſt caſe the 
right, to the great chamberlain's office was conteſted betweey ir male claiming under an intail 9. Eliz by one of the Vere 
family, who was then ſeized of the office in fee, and rite Hei? claiming under the limitations of the original grant from 
the crown. Crew chief jultice ſpoke in the houſe of lords for heir male; but a majority of the other judges, amongſt whom 


the ſtatute de donis. According to a manuſcript note of the ſame caſe, lord Hardwicke, in giving his opinion, ſaid, that an K 22 -N e 
annuity out of the revenue of the peſt office or exciſe lavours no more of the realty than money (5) Two things ſeem eſſential to * 28 Nur XZ 
an intail within the flatute de dogis. One requiſite is, that the /ubje& be land or ſome other thing of a real nature. The other re- Lo b REM 
quiſite is, that the eflate in it be an inheritance. Therefore neither eſtates pur autre wie in lands, though limited to the A 4 ey 
grantee and his heirs during the life of ceffui gue vie, nor terms for years, are intailable any more than perſonal chattels ; becauſe Cen, (ours 
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4 De on cor PS. Theſe words are not ſo ſtrictly required but that they may be ex- 
, preſſed by words that amount to as much: for the example that the ſtatute of W. 2. putteth hath 
w (7. Co. 41.) not theſe words (de corpore), but theſe words (heredibus) wiz, Cum aliquis dat terram ſuam alicui 
[e] 3. E. 3. tit. Breve. 743. 3. E. wiro et eſus wxori et haredibus de ipſis viro et muliere procreatis, If lands be given e] to B, et h- 
3+ tit. Eſtates. redibus quos idem B de prima uxore ſua legitim procrearet, this is a good eſtate in eſpeciall 
{4] 12. H. 4. 2. taile (albeit he hath no wife at that time) without theſe words (de corpore). So it is [d] if 
[4] 37. H. 6. 15. lands be given to a man, and to his heires which he ſhall beget of his wife, [e] or to a man et 
[f] 5: H. 5. 6. (7. Co. 41) heredibus de carne ect or to a [V] man et heredibrs ds ſe. In all theſe caſes theſe be good eſtates 
in taile, and yet theſe words de corpore are omitted. 

[g] 12. H. 4. 2. per Horton. It is holden [g] by ſome opinion, that if there be grandfather father and ſonne, and lands 
are given to the grandtather, and to his heires begotten by the father, the father dyeth, the 
(Poſt. 27. a. 26. b. 220. a.) grandfather dycth, the ſonne is in as heire to the grandtather begotten upon the body of his fa- 
. er, and the wife of the grandfather in that caſe ſhall be endowed. But certaine it is, that in 
fome caſes one ſhall have the land per formam dont that is not iflue of the body of the donee, 

which ſee ſection 30. ; ; 
| ” 22 Ae 8 Eng endres. This word may in many caſes be omitted or exprefled by the like, 
A A- and Fx kſte etate in taile is good: as, heredibrs de carne, haredibrs de ſe, hered* guos fibi conti- 
13. 5 2. _ Bre. 836. gerit, Sc. as is aforeſaid, and where the word of Littleton is, ingendred, or begotten, procreatis, 
4 1 Te 1 e „ / .-__) yetif the word be 22 or quos procreaverit, the eſtate in taile is good; and as procreatis 

Mp 3/ bali extend to the ifſues begotten — ſo preg ſhall extend to the iſlues begotten 2 
2 hs 4 LR ; (7. Co. 41. Ow, TFz: betore (3). . £07. £+ 8 = Nm 2 7 TAG BAS ESL k $ 
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Lib. 1. Cap. 2. Of Fee taile. Sect. 16. 


39. Al. p. 20. 20. Hl. 6. 45. 5. caſe may create an eſtate taile, as it appeareth by 39. Aſſ. p. 20. hereafter mentioned (i). And yet 
4 7b. 14. H. 4. 15. if a man give lands to A, et hæredibus de corpore ſuo, the remainder to B, in forma predifta, this is 


2 38 . 7 rips * 22 a good eſtate taile to B, for that in Forma predi#a do include the other. If a man letteth lands 
4 by Ann to A for life, the remainder to B in taile, the remainder to C i» forma predifa, this remainder 


is void for the incertantie. But if the remainder had beene, the remainder to Ci eadem forma, 

| this had beene a good eſtate taile, for idem ſemper proximo antecedenti refertur, It a man give 

lands or tenements to a man et /ermini ſu, or exitibus wel prolibus de corpore ſuo, to a man 

and to his ſeed, or to the iſſues or children of his body, he hath but an eſtate for lite; tor 

ro. Eliz. 121, Ow. 64. 8. e. albeit that the ſtatute provideth, that woluntas donatoris ſecundum formam in charta dont ſui 

10. 103.) manifefit expreſſam de catero obſervetur, yet that will and intent muſt agree with the rules of 

Vid, Shelley's caſe. 1. Co, law. And of this opinion was our author himſelfe, as it appeared in his learned reading a- 

| | forementioned upon this ſtatute, where he holdeth, if a man giveth land to a man et exitibus 

(1, Ro. Abr. 837.) de corpore ſuo legitime procreatis, or ſemini ſuo, he hath but an eſtate tor life, for that there want- 
eth words of inheritance (2). 


— 


00” 2 2 XY, 6 Hou; 
Ai 4 ae , 
A Un home & ſa T Enanten taile ſpe- [ 4 
feme. [a] Then put cialle eſt, lou terres 


ven to a man and a woman 


unmarried, and the heires of 2 An home et a /a are given to a man and 
their two bodies: for the ap- feme, et a les heires to his wife, and to the 


| 8 | | | 
8 fate tile 22 de lour deux corps en- heires of their two bo- 
[5] 10 Co. 120. Chudley's caſe, | 


de! Ad pi. 13. 34. AM Pl. 1. them preſently, [6] So it is gendres. En tiel caſe dies begotten. In this. 


Fieta lib. 5. c. 34. 


5 where lands be given to the 7% poet mheriter per caſe none ſhall inherit 


huſband of A, and to the wife „ f : : 
of B, and the heires of their Forcedeledit doneyforſ= by force of this gift, 


bodies, they have preſently que ceux que ſont in- but thoſe that be en— 
an eſtate in taile, in reſpect of 


wo COR N — ins en 3328 * 
Fnant in taile pe- . 

I 2 . . — 

15. H 11. E. 3. Form ciall 18, where -z 
. * . 10, . . ” - g e 
ö the caſe that lands be gi- ou tenements ſont dones lands or tenements = 
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Fear 0 
Pe Lok; 
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(Plowd. 35. Poſt. 25 b. F. N. the pofſibilitie. If a feme ſole gendres perenter eux gendred between theme 


B 205. b. Poſt. 2c4; a. 1. Re, do enfeoffe a married man deux. Et eft appelle two. And it is called 


06-459 canſa matrimonis prevent; ſhpeciall taile, pur ces eſpeciall taile, becauſe 


it is good for the poſſibilitie. 


A. z 
ud * . . 2 
But put the caſe that the pre- que ft la feme devy, et if the wife die, and he A= 


miſes and the habendum be ;; a : 
ebe Mag il prent auter eme, et taketh another wife, 


don hath put, and let us fee 4d Iſſue, [iſſue de ſe- and have iſſue, the iſ- A #4 


| | cond ci 
iſſue and all remainders over by alicnation of the eſtate pur autre vie, as thoſe, who are ſtrictly ſpeaking tenants in tail, may . 1 4 


do by fine and recovery; but then the having of iſſue is not an eſſential preliminary to the power of alienation in the caſe of an 
eſtate pur autre wie limited to one and the heirs of his body, as it is in the caſe of a conditional fee, from which the mode of bar- 
ring by alienation was evidently borrowed, The manner of ſettling terms for years and perſonal chattels is different, for in 


them no remainders can be limited; but they may be intailed by executory dewije or by deed of truft, as effectually as eſtates of 


inheritance, if it is not attempted to render them unalienable beyond the duration of lives in being and 21 years after, and 
zerhaps in the caſe of a poſlhumous child a few months more; a limitation of time, not arbitrar:ly preſcribed by our courts of juſtice, 
but wiſely and reaſonably adopted in analogy to the caſe of freebolds of inheritance, which cannot be ſo limited by way of re- 
mainder as to poſtpone a complete bar of the intail by fine or recovery for a longer ſpace. It is alſo proper to oblerve, that in 
the caſe of terms of years and perſonal chattels, the we/ing of an intereſt, which in realty would be an ehate tail, bars the it. 


ſae and all the ſubſequent limitations, as effectually as fine and recovery in the caſe of eſtates intailable within the Ratute de 


donis, or a ſimple alienation in the cale of conditional fees and eſtates pur autre vie; and further, that if the executory limitations 
of perſonalty are on cuntingencies too remote, the whole property is in the firlt taker, Upon the whole, by a ſeries of deciſions 
within the laſt two centuries, and after many ſtruggles in reſpect to perſonalty, it is at length ſettled, that every ſpecies of property 
is in ſubAance equally capable of being ſettled in the way of intail 3 and though the modes vary according to the nature of the 
ſubject, yet they tend to the ſame point, and the duration of the intail is circumſcribed ang as nearly within the fame limits, 
as the difference of property will allow. As to the intail of eſtates pur autre wit, ſee 2. Vern. 184. 225. 3. P. Wins. 262. 1. Atk. 524. 
2. Ark. 259. 376. 3. Atk. 464. and 2, Vel. 681. As to the intail of terms for years and perſonal chatie's, ſee Manning's caſe, 8. Co. 
94. Lampett's cale, 10. Co. 46. b, Child and Bailey, W. Jo. 15. Duke of Norfolk's caſe, 3. Cha. Caf. 1. a caſe in Carth. 267, 


and one in 1. P. Wms. 1, See a:ifo Fearne's Eſſay on Conting. Rem. and Exec. Dev. zd ed, p. 124. to the end. Mr, Fearne's 
work is ſo very inſtructive on the dry and obſcure ſubject of remainders and executory deviles, that it cannot be too much 1e- 
commended to the attention of the diligent ſtudent.— Note, it was reſolved in the 30. Eliz. that the ſtatute de donis doth not 
extend to the Ifle of Man, becaule the ſtatute is general, and the Ifle of Man is not fpecially named. See 4. Inſt, 284, 2. And. 
115, and 2. Veſ. 350. See allo ante 9. a, where the following note by lord Hale in reſpect to the caſe of the Iſle of Man, there mens 
tioned by lord Coke to have been adjudged in 40. Eliz. ſhould have been introduced ; though as it partly relates to the ſtature 
He donis, it may come in here without any impropriety. Nota, William earl of Saliſbury got Man from the Scots, and granted it to 
William Scroop. Hen. 4. claiming it by conqueſt from him, granted it comiti Northumbria, ard on fits attainder granted it to Str John 
Stanley and his heirs ; and in this caſe ruled, 1. That Man is not parcel of England. 2. That it is bound by flatutes of England where 
ſpecially named, otherwiſe not, Thereſore the flatutes de donis, of uſes, of wills, not in force there; and it deſcends to the coheirs © | 
erdinando, and not 10 his brother William earl of Derby. Hal: MSS.—As to the intail of copyholds, ſee Polt 60. 1) See this 
caſe Poſt. 22, a.—(2) But deviſe to one et hæredibus legitime procreatis is ai. H. 43. El. C. B. rot. 1408. Moor caſe 711. but contra 
by att executed 7. Rep. 41. b = Dormer*s caſe. If lands be limited by deed to the uſe of I. S. and hæredum maſculorum tuorum legitime 
procreatorum, reminder over, it is a ſee fimplez but if it be hæredum maſculorum de le, or in EAgliſb, the heirs of him lawfully begotten, 
eſpecially where there is @ remainder over, it ts tail, 7. Rep. 41. Bedeli's caſe. Dormer's caſe H. 38. Eliz B. R. ret 739 Hal, MSS.— 


(3) 10. E. 3. 19. Adjudged accordingly Hal. MSS. But it is held, that, where the words were in peſterum procreaudis, tons born 
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Lib. f. Of Fee taile. Sect. 17. 21 
| ife what the law is in theſe ca- 
cond feme ne ſerra Tue of the ſecond wife gn. [c] (1) As if aman inthe e ar. H.6. 5 
jammes mheritable per ſhall not inherite by premiſſes give lands to ano- (Perk- Sed. 1% 170. 2. Sid. 78. 
force de tiel done, ne force of this gift, nor ther and the heires of his bo- 8. Co. 56. b. 8. Co. 154. Plowd, 


a : . die, hahendum to him and his 7 © * 
auxy lifſue del ſecond allo the iſſue of the beires for ever; it hath beene 


baron, 1 le prime ba= ſecond huſband, if the holden that in this caſe he 


| . hath an eſtate taile, and a fee 
ron devie. | firſt huſband die, ſimple expectant. And ſo (it is 
faid) via werſa, if lands be given to a man and to his heires in the premiſſes, habendum to him 


and to the heires of his bodie, that he hath an eſtate taile, and a fee ſimple expectant. But vid. 


lib. 8. fo. 154. b. otherwiſe reſolved, ut patet ibi (2). [4] If lands N to B and his heires, 
1 


l - a : ' a * . AT. p. 47. 356. AM. p. 
to have and to hold to B and his heires, if B have heires of his e, and if he die without 5 *. Al - Fg 5 


+ & 6. 
heires of his bodie that it ſhall revert to the donor, this is adjudged an eſtate taile, and the re- (2. Ro. Abr. 68. Cro. Jam. 3p . 
verſion in the donor. [e] For voluntas donatoris in charta doni ſui manifeftt expreſſa obſervetur ; and 29>. 437- 448.) 
therefore in the caſe next precedent, if theſe or the like words be added (and it he die without heires L. W. 2. ca. 22+ 
of his bodie, that the lands ſhall revert to the donor) that then the habendum ſhall by authoritie of 
divers bookes be conſtrued upon the whole deed, to be a limitation or a declaration, what heires 
are meant in the premiſſes, to inherit, and in that caſe the reverſion is in the donor (3). 

V If a man make a charter of feoffment of an acre of land to A and his heires, and ano- [/] 2. H 6. 25. 45. F. 3. 26. 
ther deed of the ſame acre to A and the heires of his bodie, and deliver ſeiſin according to the (Vid. f. Co. 25. where two fines 
forme and effect of both deeds, in this caſe he cannot take a fee ſimple onely, as ſome hold, for ** levied.) 
that liverie was made according to the deed in taile, as well as to the charter in fee, neither can 
the livery enure onely to the deed of eſtate taile with a fee ſimple expectant, for that liverie was 
made ns well upon the deed in fee ſimple, as the deed in taile. Therefore others hold, that in 
that caſe it ſhall enure by moities, that is, to have an eſtate taile in the one moitie, with the fee 


— x ye ag and a fee fimple in the other moitie; and ſo the liverie ſhall worke immediately 


upon deeds (4). 
Sect. 17. 


EN meſme le ma- N the fame man- N 

ner eſt, lou tene- ner it is, where feme. Albeit the 
ments ſont dones per tenements are given gift is made of the land to the 
un home à un auter by one man to an- man with bis — pra Cc. 


Vid. Sect. ry, 20. 
(2. Ro. Abr. 67.) 


| . 2 et is the gift to them 
ove un feme, que eff other, with a wife both in fpeciall taile, and 


la file ou couſin al (which is the daughter therefore that of Stephen de la f. F. 3. 1. 


5 7 

| ex te) This ct be venehat is PL 
donour en frankma- or couſin to the giver) — $a 3. Mo Com. 258, wo be 0 Funk. 
riage, le quel done, in frankmariage (5), was, that Robert gave the n 


c yeare it is there ſo left without 
ad un enheritance the which gift hath an reverſion of lands which Ag- any further reference, but you 


. nes his wife did hold for her ſhall find it as above ſaid in 5. E. 
ceux parolx enheritance by theſe life to Stephen de la More, 3.77. 


{ frankmariage) a words (frankmariage) enden poſt mortem diebe 

; xed to it. ale Agnetis in lilerum maritagi- 
ceo annexe, coment anne unto it, um cum Johanna filia gu 
que ne ſoit expreſſe- though it be not ex- gem Roberti, and it is adjudged 


. 77 that it is a good eſtate taile. 
ment dit, ou reherce prelly ſaid or rehearl- Wherein des things are to be 
en le done, ceſtaſca- ed in the gift (that is obſerved, firſt that Joane the 


voir, que les donees to ſay) that the donees 4ughtertookwith herhuſband 


an eſtate in eſpeciall taile, albe- 
averont les tenements ſhall have the tene it qc were e n 


a eux et a lour heires ments to them and to cum, ix. cum Johanna, &c (7). 


. . 2. That cum doth come after 
perenter eux deux en- their heires betweene the alendum, for that it is but 


gendres. Et ceo eff them two begotten. all one ſentence, 3. Thattheſs 
ö , lo » 38 3 Words, in liberum maritagium 
dit eſpecial taile; pur And this is called e- 4 create 0 erin mb ens 
ceo que Pifſue del ſe- ſpeciall taile, becauſe tance in efpeciall taile as Lit- 
| tleton 

before ſhall be excluded on account of the peculiar force of in ſolerum Adj. M. 26, Eliz. B. R. 3. Leon. 87.— 


(1) Where the eflate in the premiſes fall be correfied by the habendum, / there happen to be a clauſe of warranty, 2. E. 2. "yg A 


ments 94. Dedi Adamæ de B unam carucat. cum C filia mea in liberum maritagium, habendum Adamæ et bzredibus ſuis fa- 


iſſue bring mortdanceſtor ; and ruled, that it doth not lie, but formedon, 
et Aliciz fili mee et beredibus ſuis in liberum maritagium, habendum et tenendum dictis E et A et hæredibus ſuis in liberum 
maritagium. If the gift be before the flatute de donis, it is only frank-marriage ; if after the flatute, it is tail with fee enpectant. 
Fid. 10. H. 6. 16.—19. H. 6.74. Gift to A, and if he dies without heir of his body reverter to the donor, it is not tail; but if it mp 
deviſe, it is tail. Hal. MSS.—(2) The reſolution in 8. Co. 54. b. is, that here the words heirs of the body in the habendum qualify 
the word keirs in the 2 and therefore that there hall be an eſtate tail without any fee enxpectant. See acc. Mo. 26. Inthe 
caſe in Cro. Jam. 476. and 2. Ro. Rep. 19. 23. ſuch words were held adjudged to paſs tail and fee expectant. But the caſe was 
attended with circumſtances particularly ſhewing an intention to paſs 505; for there was a reſervation of tenure to the lord 
ramount, which could not be if on] 
hen the tenure muſt have been of the donor. Alſo there was a warrantie to the grantee and his ketrs. However, the court 
intimated, that their opinion would have been the ſame, if theſe ſpecial circumſtances had not occurred: See further as to the 
operation of the kabendum in explaining and —_— the premiſes Poſt 183. and the note on lord Coke's doctrine a ainſt abridge 
eng the latter by the former, Poſt, 299: a. Scealſo Vin. Abr. Grants I. K. L. M. and N.—(3) In a note in 1. P. Wms. 57. lord 
keeper Wright puts the caſe of a gift by deed to one and his keirs, and if he die without ue, remainder over, and bolds, that 
the latter words reſtrain the former, and convert the fee into a tail.—(4) 7. E. 3. 64. Land given to huſband and wife, and the heirs 
of the body of huſband, and if the huſband and wife die without heirs between them lawfully begotten, remainder over. It is only a tail 
general in the huſband. Dy. 191. Deviſe to A and the heirs male of his body, and if he die without heirs of his body, remainder 
over, it ts only tail male. vid. M. 9. Jac. inter Walſop and Derby. Deviſe to A in fee, and afterwards by the ſame 
will deviſe of the ſame land to B in fee, they are joint-tenants. Vid. 13. R. 2. brief 645. Land tne ht 
his body, remainder to his ſon in tail. It ſeems, the ſon has election to claim by * or purchaſe. (It ſeems the remainder is void, be- 
cauſe included in the firſt eflate.) Hal. SS.—(5) Before or after marriage. Dy. 147. Hal. MSS.—See acc. Poſt 21. b. and 176. a, 
(6) The caſe is 4. E. 3. 4. Hal. MSS, (7) Dedi et conceſſi Johann) — in liberum maritagium Johannæ filiz mez habendum 


dicto 


y an eſtate tail paſſed to the donee and the reverſion had remained in the donor, for 


0+ 


mu to the father and the heirs of 3 
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Lib. 1. Cap. 2. Of Fee taile. Sect. 17. 


tleton faith, Je dice ad an cond feme ne poit in- the iſſue of the ſecond 


'nheritanc de ceuæ . 
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ns . tit. Taile, 1. Ae , coment que ne ſoit expreſſement dit, Sc. But this had need of ſome interpretation, for 
r if lands be 8 by — =. (in frankmariage), according to the rules of four, then do 
theſe words create an eſtate of inheritance in ſpeciall taile: for the conſideration of marriage is 
(1. Ro. Abr. $40.) in that caſe more favoured in law, than any other conſideration. But though the gift be in 
theſe words, yet if it be not conſonant to the rules of law in other things requiſite thereunto, 
there they create but an eſtate for lite, And therefore to ſpeak once for all, four things be 
incident to a frankmariage. Firſt, that it be given for — — of mariage either to a 
[4] 6. E. 3. 33. Fitz. N. B. 172. man with a woman, or, as ſome have held, to a woman with a man. For in [/] 6. E. 3. 33. in 
7. E. 4.32. 15. E. 2. Cui in peirs de Saltmarſh his caſe, a man gave land to his ſonne in frankmariage, and Fitz. N. B. 172. 
Wir eg taketh the law ſo alſo, and 7, E Moyle againſt inion # H. 8. Br. ti 
, 7. E. 4. 12. per Moyle againſt a new 3 in temps H. 8. Br. tit. 
Frankmariage the former bookes being not remembred. Secondly, that the woman or man, 
i} 4. E. 3. S. 31. E.r, taile. Jer is the cauſe of the gift Ci] be of the blood of the donor; but it may be made as well after 
racton. lib. 2. cap. 7, marriage as before, and it may be made with a widow, &c. Thirdly, it the gift be made of ſuch 
a thing as lyeth in tenure, that the donees hold of the donor at the time of the eſtate in frank- 
[4] 22, R. 2. tit. Diſcent go. mariage made. A rent ſervice [4] may be given in frankmariage, becauſe it may be holden. 
itz. N. B. 212. 9. H. 6. 35. b. And fo may a rent charge or rent ſecke as Fitz N. B. holdeth, and it appeareth in our bookes 
3 that a common was granted in frankmariage. (1) Fourthly, that the donees ſhall hold freely of 
the donor till the fourth degree be paſt. And therefore it land be given to a woman, with a 
ſonne of the donor in trankmariage, there paſſeth an inheritance ; but if the donee that is the 
cauſe of the gift be not of the blood of the donor, then there paſſeth but an eſtate for life if livery 
be made. Alſo if II] lands be given to a man with a woman of the blood of the donor in li- 
I Temps H. 8. Br. frankmar. wes Re h auler in f ich f n UN 
11. 13. E. x, formdon 63. Vid. berum maritagium, the remainder in fee either to a ſtranger or to the donees, they have no 
32. E. 1. tail, 25. 2. E. 2. Fecff- eſtate taite, becauſe there is no tenure of the donor (2); but if [2] in that caſe, the remainder 
ment & faitz 9. 17. E. 3- 5. a, had beene limited to another in taile reſerving the reverſion in fee to the donor, there the ſaid 
45. E. 3. 20 (1. Ro. Abr. . words (in liberum maritagium) create an inheritance, becauſe the donees hold of the donor. 
. % 4d. 174.31. f. 3. And this is the cauſe that it is holden, that a man cannot deviſe land in frankmariage be- 
8 cauſe the donee cannot hold of the donor. And ceffy que uſe before the ſtatute of 25. H. 8. 
| could not have made a gift in frankmariage becauſe the reverſion was in the feoffees. 
[*] Bu. lib. 2. cap. 7. 32. E. Ia] And if the donor doth give lands in /iberum maritagium reſerving a rent, this reſervation 
1. taile. 31. 13. H. 4. 74. 4. H. ſhall take no effect till the fourth degree be paſt, but the trankmariage is good, for if the reſer- 
6. 17. 26. Ail. 66. 31. E. 3. vation ſhould be good, then could not the donees have an eſtate taile for want of words of the 
* BY» heires of their bodyes (3). 


26. Al. p. 66. per Wilbye. En F rankmariage. Liberum maritagium, free mariage; maritagiam is taken for 


fee taile, and divideth maritagium into liberum et ſervitio obligatum : and herewith agreeth 

[6] BraRt. lib. 2. ca. 34. & 39. Bratton [o] lib. 2. cap. 34. and 39. Maritagium eft aut liberum aut ſerwitio obligatum, and lib. 
& lib. 2. ca. 7. nu. 3. & 4. 23. ca. 7. nu. 3. & 4. liberum maritagium dicitur, ubi donator vl. uod terra fic data quieta fit 
Glanvil, lib. 7, ca. 1. & ca. 18. ef libera ab omni ſeculari ſeruitio. And ſo, before Bracton, ſaid Glanvill. lib, 7. ca. 18, Mari- 
| tagium autem aliud nominatur liberum aliud ſerwitio obnoxium; liberum dicitur maritagium, 
quando aliguis liber homo aliquam partem terre ſuæ dat cum aliqua muliere in maritagium, 

ita quod ab omni ſerwitio terra illa fit quieta Sc. And after both of them Fleta that followeth 

them both, lib. 3. cap. 1. ſaith, eff autem quoddam maritagium liberum ab omni ſerwitio ſo- 

lutum donatori wel us heredi, Sc. Et oft fimiliter maritagium ſerwitio 1 et oneratum, 

Fleta lib. 3. ca. 2, Sc. And theſe words (iz liberum maritagium) are ſuch words of art, and fo neceſſarily re- 
| quired, as they cannot be expreſſed by words equpollent, or amounting to as much. As if 

a man give lands to a man with his oy og in connubio ſoluto ab omni ſerwitio, Sc. Yet 

there paſſeth in this caſe but an eſtate for life, for ſeeing that theſe words (in liberum marita- 

gium) create an eſtate of inheritance againſt the generall rule of law, the law requireth that 

they ſhould be legally purſued. But then it may be demanded if a man had given lands at the 

30. E. 1, tit. Formdon. 66. ad- common law, in libero maritagio, whether had the donees a fee fimple without theſe words 
Judg. acc. | 2 for that it appeareth by that which hath beene ſaid before, that all gifts in taile were 
(2. Iaſt. 336.) ee ſimple at the common law, and that the ſtatute of W. 2, did not create any eſtate in fee 
taile, but out of an eſtate in fee ſimple. To this it is anſwered, that theſe words (in liberunt 

waritagium) did create an eſtate in fee ſimple at the common law: and it is holden in 31. E. z. 

gard. 116, Per ceux parolx in frankmariage les donees averont les terres a eux et a lour heires par- 

31. E. 3. tit. Gard. 126, Mirr, enter eux engeudres, et ceo eft dit eſpecial taile. But yet betweene donees in frankmariage 
Cap, 2. left, 15. acc. and other donees in ſpeciall taile there may be many notable diverſities. If the king give land 
to a man and a woman, and the heires of their two bodies, and the woman die without iſſue, 

yet ſhall the man be tenant in taile apres paſſibilitie. But if the king give land to a man with 

8 a woman of his kindred in a frankmariage, and the woman dyeth without iſſue, the man in the 
* N king's caſe ſhall not hold it for his life, becauſe the woman was the cauſe of the gift; but other- 


wiſe 


dicto Johanni cum hæredibus fuis in perpetuum de capitali domino feodi ; and warranty to kim and his "heirs. Ruled, that it is 
neither tail, nor frank-marriage, but fee ſimple only in the huſband, and nothing in the wife. M. 23. and 24. EL C. B. Webb and Porter. 


Vid. contra 32. E. 1. tail 25. but 45. E. 3. 20. agrees, Hal. MSS.—See acc. the ſame cafe in Ow, 26. and Godb. 18, The ſame caſe 
is Cited in Mo. 643. pl. $88. oF 


(1) 14. E. 2. Aiel 1. Reverſion granted by two in frank-marriage. Vid. 4. E. 3. 4. 26. E. 3. tail 23. Hal. MSS. 


(2) But ſee the contrary of this Paſch. 40. Eliz. C. B. lord Barclaye i caſe n. 11. and all the books here cited prove, that it is at leaft 
an eftate tail, although no tenure, and it is — 17. E. 3. 65. Vid. H. 43. EL B. R. rot. 140. between lord Barclay 


and the counteſi of Warwick. Hal. MSS. — See 8. C. in Mo, 643. Cro- Eliz. 635. and 1. Ro. Abr. 750, but the point of frankmarriage 
is not reported in the two latter books. 


2 g #2 4 H. 4. Meſne 74. 30. E. 3.24. Gift in frankmarriage ſal vo forinſeco ſervitio good, and the donc ſhall hold in chivalry 


* 


Lib. I. 


Of Fee taile. 


Sect. 18. 


wiſe it is in the caſe of a common perſon, if lands be given to a man and a woman in eſpeci- 
all taile and they are divorced cauſa præcoutractus, both ſhall hold the lands for their lives; but 


in 2 caſe of frankmariage if they 
cauſe 


ſo divorced, the woman ſhall enjoy the whole land, be- 


ſhe was the cauſe of the gift (1). If lands holden in ſocage [q] be given in eſpeciall taile 
and the donees die the iſſue being within the age of 14 yeares, [7] the next of kinne of the 
part of the father or of the part of the mother which can hap the cuſtody ſhall have it, but in caſe 
of frankmariage the heire of the part of the mother ſhall have it, becauſe as it hath been ſaid ſhe 


was the cauſe of the gift. 


T nota, quod hoc 
verbum (Talli- 

are) idem eſt quod ad 
quandam certiduni- 
nem ponere, vel ad 
quoddam certum hæ- 
reditamentum limi- 
tare. Et per ceo que eft 
limit et mis en certaine, 
queliſſueinheriteraper 
force de tiels dones, et 
come longement Þ en- 
heritance endurera, il 
eſt appelle en Latin, 
feodum talliatum, i. e. 
hæreditas in quandam 
certitudinem limitata. 
Car ji tenant in gene- 
ral taile moruſt ſans 
ue, le donor ou ſes 
heirs poient entrer 
come en lour reverſion. 


this limitation ¶hæredi) in the ſingular number the donees had 


Sect. 18. 


ND note that this 

word (Talliare) is 
the ſame as, to ſet to 
ſome certaintie, or to 
limit to ſome cer- 
taine inheritance. And 
for that it is limited 
and put in certaine, 
what iſſue ſhall inhe- 
rite by force of ſuch 
gifts, and how long 
the inheritance ſhall 
indure, it is called in 
Latine, feodum tallia- 
tum. i. e. hereditas in 
guandam certitudinem 
limitata. For if tenant 
in generall taile dieth 
without iſſue, the do- 
nor or his heires may 
enter as in their rever - 


ſion (3). 


T nota. This, in 

our author throughout 

his three bookes, be- 
tokens ſome notable point of 
inſtruction worthy of more 
ſpeciall obſervation, which is 
often [/} uſed by him as you 
may perceive by the ſections 
noted in the margent (2). 


Feodum talliatum i. e. 
hereditas in quandam 


certitudinem limitata. 
Here our author doth inter- 
pret what feodum talliatum 
is. Of all the eſtates taile 
moſt coarcted or reſtrained, 
that I finde in our bookes, 1s 
theeſtatetaile in 39. Aſſ. Pl. 20. 
where lands were given to a 
man and to his wife and to 
one heire of their bodies law- 
fully begotten, and to one heire 
of the body of that heire only, 
this caſe being adjudged in 
the point is an exception 
(ſome ſay) out of the generall 
rule put before by Littleton, 
ſect 13. that all eſtates tailes 
were fee ſimple at the com- 
mon law; for (ſay they) by 
not had a fee ſimple at the 


common law. ide regiſtrum judiciale, fo. 6. a gift made to a man et heredi maſculo de cor- 


pore ſuo (4). 


N meſme le ma- 
ner eſt del te- 
nant en ſpecial taile, 
Sc. Car en cheſcun 
done en le taile ſauns 
pluis ouſter dire, le 
reverſion del fee fim- 
ple eft en le do- 


nor. Et les donees et 


Sect 19. 


N the ſame manner 

it is of the tenant 
in eſpeciall taile, 
&c. For in every 
gift in taile without 
more ſaying, the re- 
verſion of the fee ſim- 
ple is in the donor. 
And the donees and 


N cheſcun done en 
taile ſans pluis ou · 
feer dire, le rever/ion del 
fee ſample eft en le donor. 


This is wrought by the con- 
ſtruction of the ſtatute of W. 2. 
cap. 1. which hath turned the 
fee ſimple of the donee into 
a particular eſtate of inheri- 
tance, and the poſſibility of the 


22 


7. H. 4. 16. 


(p] 13. E. 3. tit. Aff. 19. E. 4. 
* 83. * AT. 22. 9 Aſſ. 
E. 3. Aff. 45. (F. N. B. 1 
[9] Pl. Com, Carril's caſe, Pſy 

* 17. H. 3 tit. Card. 146 
E. 3. 79. 4 


(Ante 17. b.) 


[ ſ] ect. 18. 37. 42. 43. 49. 
50. 64. 72. 89. 90. 104. 18. 
114. 116. 147. 158. 161. 168. 
170. 183. 254. 279. 346. 387. 
452. 467. 618. 619. 637. 642. 
670. 682. 684. 711. 717. 719. 
738. 


Weſt, 2. cap. 3. Pl. Com. 251, 


9. Aſſ. pl. 20. 
2 Co. 66. 104. Ante 8. b. 1. 
Ro. Abr. 838.) 


Sect. 13. 
Vid. Pl. Com. fo, 29. d. 


Regiſt, Judic. fo, 6. 


(2. Inſt. 331. 333+) 


donor to a reverſion in him 


expectant upon the eſtate wt, 
fo 


(1) Kelau. 104. b. Accord. Hal. MSS. See alſo acc. Perk. ſect. 238. 


(2) Lord Coke ſeems to lay too much ſtreſs on Littleton's uſe of nota, &c. and other words of a like kind. In the edition by 
Lettou and Machlinia Sc. is frequently omitted, and item is very often put where the other editions have rota, and vice verſa. 
This ſhews, how very uncertain it is, whether any peculiar force ought to be attributed to ſuch words. Indeed where they 
really come from Littleton himſelf, they muſt in general be too ſlight a foundation for any conſiderable inference, 


Fee. ff art, (3) The iſſue in tail attainted in vita patris; after the death of the father the donor cannot enter, but the iſue, if pardoned may enter, 
ge and hold as ſpecial occupant ſubjed to the charges of the father, 29. Af. 61,—Hal. MSS. 


(4) In the caſe of Richards and lady Bergavenny 2. Vern. 325. the court held a limitation to lady Bergavenny and ſuch heir of 
her body as ſhould be living at her death, with a remainder over, to be an eſtate tail. But ſee further on this ſubject ante fol. 8. 


b. n. 4. where ſeveral authorities are referred to in order to enable the ſtudent to find in what caſe heir in the ſingular number 
ought to be conſtrued nomen collectiuum. | 


ſ 
Lt Ala. 2 36,237.06, 24- 1. Ro, Abr. 625. 1. 


Lib. x. Cap. 4. 
ſo as there be two inheritan- 
ecs of one land, yet this was 


. E. 4. 23, 5-H. 7. 14. doubted in our bookes [?] and 


Weſt. 2. ca. 13. Pl. Com. 247. there reſolred according to 


248. 251. 562. 2. E. 2. tit. rel. Iittleton. But I fee no cauſe 

= 14 25 7 H. 6. 27. 39. E. 3. 2 point ſhould 

Sa <a be drawne in queſtion, for at 
the ſame ſeſſion of parlia- 
ment (in which the ſtatute 
de donis conditionalibus was 
made) . ca. 3. it is expreſſe- 
ly ſaid, wel per donum in quo 
reſervatur reverfio, fo as by 
the judgement of the ſame 
parliament a. reverſion was 
ſetled in the donor. 


Le reverſion del fee 


ſimple eft en lie donor. 
A reverſion is (z) where the re- 
ſidue of the eftate always doth 
continue in him that made the 
particular eftate, or where the 
particular eſtate is derived out 
of his eſtate, as here in the cafe 
of Litt, Tenant in fee ſimple, 
maketh giſt in taile, ſoit is of 
a leaſe for hte, or tor yeares, 
If a man extend lands by 
force of a ſtatute merchant, 


ſtaple, recognizance or elegit, 


(Poſt. 142. b. Plowd. r51. 162. 
196. 197. Cro, Che. 400.) 


Of Fee taile. 


tour iſſues ferront al 
donor et a ſes hetres au- 
tielx ſervices; come le 
donor fait a ſon ſeigni- 
or prochein a luy pa- 
ramount, forſpriſe les 
donees in frankmar- 
riage, les queux tien- 
dront quietment de 
cheſcun manner de fer- 
vice, ſinon que ſoit per 
fealtte tanque le quart 
degree ſoit paſſe, et a- 
pres ceo que le quart 
degree ſoit paſſe liſſue 
en le cinque degree, et 
nt ouſter lautres des 
ſues apres luy, tien- 
dront del done on ſes 
heires come ils teig- 
nont ouſter, come il en 
avant dit. 


Sect. 19. 


their iſſue ſhall do 


to the donor, and to 


his heires the like ſer- 
vices, as the donor 
doth - to his lord next 
paramont, except the 
donees 1n 
riage who ſhall hold 
quietly from all man- 


ner of ſervice (un- 
leſſe it be for fealtie) 


untill the fourth de- 


gree 1s paſt, and af- 
ter the fourth degree 
is paſt the iſſue in 
the fift degree, and 
ſo forth the other iſ- 
ſues after him, ſhall 
hold of the donor or 
of his heires as they 
hold over, as before is 


ſaid. 


he leaveth a reverſion in the conuſor. But ſince Littleton wrote, the deſcription muſt be more 
a] 27. H. 8. ca, ro. (Cro. large upon the ſtatute of [A] 27. H. 8. for at this day, if a man ſeiſed of lands in fee make a 


teoffment in fee, (and depart with his whole eſtate) and limit the uſe to his daughrer tor life, 


2. Hers 2 Co. 104. b. 2. Co. 91. 2. Ro. and after her deceaſe, to the uſe of his ſonne, in taile, and after to the uſe of the right heires of 


55. .. 25. 


2. 4. 4... a 
Ae. 340. 40 


7  - Shag ke 


9. Eliz, Dicr, Bromley's caſe. 


Mo. 234. 


Abr. 417. +1. Leon. 182.) 
[5] 33. E. 4. 26. 27. E. 3. age 


the feoftor: in this caſe, albeit he departed with the whole fee ſimple by the feoffment, and li- 
mited no uſe to himſelte, yet hath he a reverſion (2); [ for whenſoever the anceſtor takes an 


118, 24, E. 3. 36. 40. E. 3. eſtate for lite, and after a limitation is made to his right heires, the right heires ſhall not be pur- 


2 a 0 
5 79, , . 4 


chaſors,* Md here in this caſe when the limitation is to his reight heires, and right heire he 
cannot have during his lite (for un eff heres viventis) the law doth create an uſe in him du- 


ring his life, untill the future uſe commeth in , and conſequently the right heires cannot be 

| rchafors, and no diverfitie when the law creates the eſtate for life, and when the party. 

fc] Tr. 41. Eliz inter Fenwicke And all this was adjudged betweene [e] Fenwicke and Mitford in the King's Bench, and it 
& Mitford. 52. H. 8. gard. 93, the limitation had bcen to the uſe of himſelfe for life, and after to the uſe of another in taile, and 


28, H. 8. Dier. 8. 9. 10, &c. 
Buckenham's caſe. 5. Marie. 

ier. 163. 11. br. 2 5 E 
r ht, qualitie, and de 


[4d] 1. H. 5.8. 4. H. 6. 20. 


ee, as the uſe was limited. 


after to the uſe of his owne right heires, the reverſion of the fee had been in him, becauſe the uſe 
of the fee continued ever in him (3); and the ſtatute doth execute the poſſeffion to the uſe in the 


LA] It a man make a gift in taile, or aleaſe for life, the remainder to his own right heires, 
this remainder is void, and he hath the reverſion in him, for the anceſtor during his life beareth 


in his body (in judgment of law) all his heires, and therefore it is truly ſaid, that bores ef 


8 anteceſſoris. And this appeareth in a common caſe, that if land he given to a man and his 
e 


frankmar- . 


Y 
'1 
77 
f 
N 
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ſe] Dier. 5. Marie 156. Groſ- 


[e] Soit is if a man be ſeiſed of lands in fee, and 


Ires, all his heires are ſo _ in him, as he may give the lands to whom he will. | 
; 6 indenture make a leaſe for life, the re- 
mainder to the heires male of his owne body, this is a void remainder; for the donor cannot 


e tee imple 


Id” > adjudge. 7 . 6 . R 0 . 
2 A. 124. 1 0 2 ps. — s make his own right heire a purchaſer of an eſtate taile without departing of the "who le fee! 
(Hob. 30. 33. 1. Mod. 237, 1. WME him (4): as if a man make a ment m fee to uſe of himſelfe for life, and then 
h 


1. Ro. Rep. 240.) „ 
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2) Vid. 3. & 4. P. & M. Dy. 134. contra, Hal, MSS. But ſee the caſe cited by lord Hale in the next note, and alſo ante 12, b. 


A OC 
. . 5 fe 2. of confideration to retain it in t 
7 - "7 FH It is @ reverſion in A, and he may grant it. Hal. MSS. D 
— » Pe . Mi for life Hal. MSS, 
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gu, vl, 42 


＋ A) „ 2... — 
A 20. Eliz. Dier. 
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Hee «74, Fo 
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tothe uſe 


the heres males of his body, this is a g. 


eſtate taile executed in himſelte, and the 


limitation is good by way of uſe, becauſe it is raifed out of the ſtate of the feoffees, which the 
feoffor departed with, and thut is apparent, for a limitation of uſe to himſelte had without 


queſtion beene good. 


[ey] If a man make a feoffinent in fee to the uſe of himſelfe in taile, and after to the uſe of 


the teoffee in fee, the feoffee hath no reverſion, but in nature of a remainder, albeit the feoffor 
and the ſeoffee is in by the common law, 
To 


aer. dd, 1 . th Ir MFC 


have the eſtateſtaile executed in him by the ſtatute, 
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27 to it. Vid. 1. Rep. 104. Shelhe's caſe, 
A, remainder io the heirs male of the body of A and the heirs male of the body of ſuch heirs male. It is a limitation, ang A has a tail 
executed. But if the aucelor takes e/late for years, remainder limited to the heirs male of his 


hic fol. 13. Hodgkinſon's caſe.. Hal. MSS.—See Hodgkinlon's caſe from lord Hale's MSS, at the end of n. 6, ante 14. a- 


g | . 4 42 : 
. Alc; K ee CERT Fun.. ae \ 


Sec & noe #. 


body, it doth not veſt in the anceftor. Accord. 
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Lib. x. Of Fee taile. Sect. 20. 23 


To conclude this point, [2] whoſoever is ſeiſed of land, hath not only the eſtate of the land [el 13. H. 3. 6. 28. H. 8. Diet 
in him, but the right to take profits which is in nature of the uſe, and therefore when he makes 12. 
a feoffment in fee without valuable confideration to divers particular uſes, ſo much of the (3+, Co. 81. b. Cro, Jam, 201. 


uſe, as he diſpoſeth not, 1s in him as his ancient uſe in point of reverter. As if a man be + 4.4 X ”7. ”m Ae 7. ee. A 


ſeiſed of two acres, the one holden by knights ſervice by prioritie, and the other b knights >a A. 7 

ſervice holden by poſterioritie, and maketh a feoffment in fee of both acres to the uſe of him- 8. E. 4 7. 1. Co. 76. 84. $5. 
ſelfe and his heires, the old uſe continued in him, and the prioritie and poſterioritic remaine, So 100, Ke. Chudley. 2. Co. 56. 
it is of lands of part of the mother, the uſe ſhall goe to the heire of the part of the mother, 57 58. 77+ 75. 4. Co. 22, 6. Co. 
which could not be, if it were not the old uſe, but a thing newly created. The like law of lands 3 #3: 

of the cuſtome of Borough-engliſh, Gavelkind, &c. (1.) 


Les dones, et lour iſſues ferront al donor et a ſes heires autiels ſervices, 


come le donor fait a fon 3 prochieine a lu paramount. The reaſon of this 
is, that when by conſtruction of the ſaid ſtatute there was a reverſion ſettled in the donor, 

for that the donee had an eſtate of inheritance, the judges reſolved that he ſhould hold of 

his donor, as his donor held over (z): as if the tenant had made a feoffment in fee at the 

common law, the feoffee ſhould have holden of the feoffor as he held over, and before the 

ſtatute of W. 2. the donee had holden of the donor as of his perſon, and now of him as of 

his reverſion: but if a man make a leaſe for life, or years, and reſerve nothing, he ſhall have (Poſt, 143, 8.) 
fealtie only and no rent, though the leſſor hold over by rent, &c, And this, that Littleton ſaith, 

is regularly true, if the donor maketh no ſpeciall reſervation, for then the ſpeciall reſervation 

excludes the tenure which the law would create. As if tenant by knights ſervice maketh a 

gift in taile reſerving fealtie and rent, the donee ſhall hold in ſocage, by fealtie and rent, 

and not by knights ſervice (3.) But if a man hold land of the king in grand ſerjantie, and ma- 

keth a gift in taile generally, in this caſe the donee ſhall not hold of the donor by grand 

ſerjantie, becauſe no man can hold by grand ſerjantie, but of the king only, as hereafter 

ſhall be ſaid, and theretore ſeeing 2 doth include knights ſervice, he ſhall in (2. Ro. Abr. 501.) 
that caſe hold of the donor by knights ſervice. If a man ſeiſed of land in the right of his 

wife holden by knights ſervice giveth the ſame lands in taile generally, the donee ſhall not 

hold of him by knights ſervice, becauſe his wife held the land, and he had nothing but in her 

right. And in that caſe the baron hath gained a new reverſion by wrong, and therefore ſuch a 

donee ſhall doe fealtie only (4). 

A, ſeiſed of two acres of land, holdeth the one of B by knights ſervice, and twelve pence (Dor, Plac. 53.) 
rent, and the other of C in ſocage and one pennie rent, and makes a gift in taile of both 
acres without any expreſſe reſervation of any tenure. In this caſe the donor hath but one re- 
verſion. And yet he ſhall make ſeveral avowries, becauſe there be ſeverall tenures created by 
law in reſpect of the ſeverall tenures over: and the avowrie is made in reſpect of the tenures. 

Lord, meſne and tenant, the tenant holdeth by four pence, and the meſne by twelve (2+ Ro. Abr. 501.) 
pence, the tenant makes a gift in taile without reſerving any thing, by reaſon whereof he hol- 
deth by foure pence, in reſpect of the tenure over. Afterwards the reverſion efcheats, now ſhall 
the donee hold by twelve pence, for the meſnaltie which was four pence 1s extinct, and the 
law reſerved the tenure upon the gift in taile, in reſpect of the meſnaltie, and when the meſ- 
naltie is extinct, the former rent between the donor and donee is extinct alſo, and then by 
the ſame reaſon that the donee ſhall take advantage, it the donor by releaſe or confirmation 
had holden by leſſer ſervices, by the ſame reaſon he ſhall be prejudiced, when he holdeth by 
greater ſervices (5). 


Forſprije les donees en Frankmarriage. It is to be underſtood, that although pragon, nb. 2. fol. 21. Briton 
the land be given in /iberum maritagium, in free marriage generally, yet firſt the law cap. 119. Fleta lib. 3, cap. 11. & 
doth make a limitation of this word (free) oz, till the fourth degree be paſt, tor the reaſon lib. 6. cop. 2. Vide ſect. 17. 20. 
that our author here yeeldeth(6). And 2. albeit it be free marriage, yet the donees and their (Ante. 21. b. Pot 178. a.) 
iſſues untill the fourth degree be paſt ſhall do fealtie, for that is incident to everie tenure (except 
frankealmoigne) and cannot be ſeparated from it, and therefore the donees and their 
iſſues ſhall hold it as freely till the fourth degree be paſt as the donor can make it. See more of 
this in the chapter of Frankalmoigne. 


49+ E. Ne: % 


Sect. 20. 
EK T tes degrees en AND the degrees in HERE Littleton ſaith ; 
frankmarriage, frankmariage ſhall [a] that the donees in fa] Vide ſe&. 17. 19. 148, 262, 


ſerront accompts en be accounted in this frankmariage ſhall hold 4 9 271.733. 


a ; fealtie only untill the fou 
tie! maner, ic. de manner, viz. from degree 


(x) See further on this ſubje& the ſeveral books cited ante 12. b. in n. 2. to which add Prec. in Cha. 222. 319. and Plowd. 
8755 and note f. in the Engliſh tranſlation of Plowden. It may be an uſeful hint to obſerve, that the Engliſh edition of Mr. 

owden's Commentaries, which moſt deſervedly bear as high a character as any book of reports ever publiſned in our law, 
has a great number of additional references and ſome notes; and that both of theſe are generally very pertinent, and ſhew 
great induſtry and judgment in the editor. 88 1 . 

(2) And therefore gift in tail ſaving the reverfion tenend' de capitalibus dominis feodi ſervitia debita is void, and the donee 
= ——* has donor, as he folds over, 6. E. 3. 28. 45. E. 3. 27. 2. E. 4. 5. 4 H 6. 2b. Champernon's caſe. Vide 27. H. 8. 18.— 

al. { 

(3) But if tenant by chivalry makes gift in tail rendering rent only, the tenure ſhall be chivalry, but the rent accumulative. Vid. hic 
52. Dy. 52. Keilw. 125.— Hal. MSS. 5 8 
(4) Quaere of this caſe for the new reverſion is held in chivalry. Vid. 4. Hen. 6. 21. by Bath. B holds of A in chivalry, and gives in 
tail to C, aue makes leaſe to R for life and dies. The iſſue of C ſhall be in ward to A, not to B the donor. —Hal. MSS. 

(5) Vid. Keil. 125. 129 — Hal. MSS. . 

(6) And therefore after the fourth degree the iſſue ſhall have formedon and count of a gift in frankmarriage ; but the warranty and 
acquittal are gone. 12, H. 4. 9. Vid. 10. F. 2. 25. 4 E 3 5, Attornment by donee in frantmarriage.— Hal. MSS. 
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Lib. 1. 


5] Glanyill. lib. 7. cap. 18. 
raft lib. 2. fol. 21. Britton. 
cap. 119. Fleta lib. 3 cap. 11. & 


Mb. 6. cap. 2. 


le] Vide 10. E. 3. tit. Avowry. 
157. 31. E. 3. cellavit. 22. 31. 
E. z. gerd. 116. 21. H. 7. 30. 


1. Rule. 


2. 
(Plowd. 444-) 


3 
(Vid. Stat. 32. H. 8. cap. 38. of 
marriages, 2. Inſt. 683. 25. H. 


S. cap. 22.) 


(1) Nota by the intent of Littleton in 
the land ſhall be holden quit till it be paſſe 


Cap. 2. 
degree be paſt, and then the 
iſſue in the fift degree ſhall hold 
of the donor as the donor 
holdeth over, [4] vide Bratton 
ubi ſupra, ita quod ille cui ter- 
ra fic data fuit, nullum inde 
faciat ſervitium uſque ad ter- 
tium heredem et uſque quar- 
tum gradum, ita quod tertius 
heres fic incluſus. And here- 
with alſo agreeth Fleta bi ſu- 
pra. And . [c] learning of 
degrees ſet out in the civil 
and canon law (wherein 
1 find ſome difference) is 
worth the knowledge, to the 
end that Littleton and the 
law in this caſe may the bet- 
ter be underſtood, which I 
will divide into certaine rules, 
whereof the firſt is, that a 
perſon added to a 2 in 
the line of confanguinitie 
maketh a degree. And it 1s to 
be underſtood, that a line is 
threefold, wiz. the line aſcen- 
ding, deſcending, and collate- 
rall. And firſt for example, of 
the aſcending line, take the 
ſonne and add the father, 
and it is one degree aſcen- 
ding, add the grandfather to 
the tather, ws it is a ſecond 
degree afcending. 

So as how many perſons 
there be, take away one, and 
you have the number of de- 

ees, If there be foure per- 
— it is the third degree, if 
five the fourth, for one muſt 
exceed, and then you have the 
degree. Likewiſe by the deſ- 
cending, take the father, and 
add the ſonne, and it is one 
degree, then take the ſonne 
and add the grandchild, and 
it is the ſecond degree, aud fo 
likewiſe further. Wherein 
obſerve that the father, ſon 
and grandchild, albeit there 
are three perſons, yet they 
make but two degrees, be- 
cauſe (as it hath been ſaid) 
one muſt exceed for making a 
degree. 


It is to be noted, that in 
every line the perſon muſt be 
reckoned from whom the com- 

utation is made. And there 
15 no difference between the 
canon and civill law in the 


Of Fee taile. 


le donor a les donees 
en frankmarriage, le 
primer degree, pur 
ceo que la feme que eſt 
une des donees covient 
Are file, ſoer, ou autre 
couſin a le donor. Et 
de les donees tanque 
a lour iſſue il ſerra 
accompt le ſecond 


degree, et dehour iſſue. 


tanque a ſon iſſue, le 
tierce degree, et iſſint 
ouſter, &c. Et la cauſe 
eſt, pur ceo que apres 
cheſcun tiel done les iſ 
fues queux veignont 
de le donor, et les if 
ſues queux veignont 
de les donees apres 
le quart degree paſſe 
de ambideux parties en 
tiel forme deftre ac- 
compt, poyent enter 
eux per la ley de ſaint 
efoliſe entermarie. 
Et que le donee en 


frankmarriage ſerra 


dit le prime degree de 
les quart degrees, 
home poit veier en un 
plee ſur un breve de 
Droit de Garde P. 
31. E. 3. Loule Pl. 
counta, que ſon tre- 
ſaiel fuit ſeiſie de certe 
terre, Sc. et ceo te- 
nuſt dun autre per. ſer- 
vice de chi valer, &c. 
que: dona la terre a 


un Rafe Holland o- 
veſqueſa ſoer en frank- 


marriage, &c, 


Sect. 2.05 


the donor to the do- 
nees in frankmarriage 
the firſt degree, be- 
cauſe the wife, that is 
one of the donees, 
ought to be daughter, 
ſiſter or other coſen to 
the donor, and from the 
donees unto their iſſue 
ſhall be accounted the 
ſecond degree, and from 
their iſſue unto their 
iſſue the third degeee, 


and ſo forth. And the 


reaſon is, becauſe that 
after every ſuch gift, 
the iſſues of the do- 
nor, and the iſſues of 
the donees after, the 
fourth degrees paſt of 
both parties in ſuch 
forme to be accounted, 
may by the law of the 
holy church enter- 
marie (1). And that the 
donee in frankmarri- 
age ſhall be ſaid to be 
the firſt degree of the 
foure degrees, a man 
may ſee in a plea upon 
a writ of right of 
ward, P. 31. E. 3. 
where the Pl. plead- 
eth that his great 
grandfather was ſeiſ⸗ 
ed of certaine lands, 
&c. and held the ſame 
of another by knight 
ſervice, &c. who gave 
the land to one Raphe 
Holland with his fif- 
ter in frankmarriage, 


&c. 


aſcending and deſcending line (2), for thoſe whom the civilians do reckon in the ſecond de- 
gree, the canoniſts do reckon in the firſt (3), and thoſe whom they place in the fourth, theſe place 


me caſes before the fourth degree paſſes from the donor there may be intermarriage, and yet 
d. A gives land in frankmarriage with the daughter of his fiſfler, the iſſue of A a»d the donee 


may mtermarry after the fourth degree, yet the ſourth degree ſhall not be paſſed quoad the tenure. 


daughter of N in frankmarriage, C and the iſſue 


latter ca 


ul 


g ; re. Vid. pag. ſequent. A gives to the 
of N may intermarry, becauſe they are in quinto gradu conſanguinitatis, yet this is 


only the ff as quoad the privilege of tenure. Hal: MSS, There is ſomething apparently wanting in the ſtate of lord Hale's 
e; for it is not expreſſed who C is, and how C and the iſſue of N are related in the n degree. But this accidental 


omiſſion may be eaſily ſupplied, and the doctrine will be equally imelligible by only 
Hale's cafe requires. 


(2) The words but in the collateral line thers is ſeem neceſſary to the ſenſe of this 
edition of lord Coke's Commentary, were probably omitted by miftake. 


(3) 


ſuppoſing the conſanguinity to be as lord 
paſſage z and though not to be found in any 


G and A are in the fourth degree per utramque legem, N and K are in the fourth degree by the canon law, but in 
wo --— the eighth degree by the civil law. N and C are in the fourth degree by the canon, in the fiſth by the civil law. 
C.. . B. . . D Vide pro computatione graduum conſanguinitatis juxta utramque ſegem cauſ. 35. quzeſt., 5. pars 2. in De- 
: : cret. Juxta jura canonical. Aſcendentium et deſcendentium quot ſunt perſonæ, de quibus quæritur, 
H.. . E. . L. computatis intermediis, prima dempti, tot ſunt gradus inter eas. II. Pro collateralibus. Collateralium in 

: : linea æquali quoto gradu quis diſtat a ſtipite communi, toto diſtant inter ſe vel ſibi attinent. Collatera- 
I... F. . M. lium in. linea inzquali queto gradu z&motior diſtat a communi ſtipite, toto inter ſe diſtant.—Juxta jus civile 
: : EI. In linea recta aſcendentium et deſcendentium quot ſunt perſonæ, de quibus quzritur, computatis in- 
K . . G.. N terinediis, uni demptä, tot ſunt gradus inter eas. II. Collateralium. 1. In linea æquali, quoto gradu qui 


diffat 


y. 
1 

1 
7 
] 
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Lib. TI. Of Fee taile. 

in the ſecond. Therefore if we will know in what degree two of kindred do ſtand according 
to the civill law, we muſt begin our reckoning from one, by aſcending to the perſon from 
whom both are branched, and then by deſcending to the other to whom we do count, and it 
will appeare in what degree they are. For example, in brothers and ſiſters ſonnes, take one of 
them and aſcend to his tather, there is one degree from the father to the grandfather, that is the 
ſecond degree, then deſcend from the grandfather to his ſonne, that is the third degree, then 
from his ſonne to his ſonne, that is the fourth. But by the cannon law there is another com- 
putation, for the canoniſts do ever begin from the ſtocke, namely from the perſon of whom 
they do deſcend; of whoſe diſtance the queſtion is. For example, if the queſtion be, in what 
degree the ſonnes of two brothers ſtand by the canon law, we muſt begin from the grand- 
father and deſcend to one ſonne, that is one degree; then deſcend to his — that is another 
degree, then deſcend againe from the grandfather to his other ſonne, that is one degree, then 
deſcend to his ſonne, that is a ſecond degree, ſo in what degree either of them are diſtant from 
the common ſtocke, in the ſame degree they are diſtant betweene themſelves: and if they be 
not equally diſtant, then we muſt obſerve another rule. In what degree the moſt remote is diſ- 
tant from the common ſtocke, in the ſame degree they are diſtant betweene themſelves, and ſo 
the moſt remote maketh the degree. And albeit the donee be a couſin in the third or fourth de- 
gree from the donor, yet in this computation it maketh the firſt degree: gradus dicitur a gradien- 
do, quia gradiendo aſcenditur et deſcenditur. And thus much of the civile and cannon law is ne- 

. ceflarie to the knowledge of the common law in this point (1): and herewith agreeth our author 
in the words following. 


Les iſſues queux veignont de le donor, et les iſſues queux veignont de 
les donees apres le 4. degree paſſe dambideux parties in tiel forme deſte 


account potent enter eux per le Ley de Saint Eſgliſe entermarrier. 
(De Saint Eſgliſe). [4] So as hereby it appeareth, that the computation of the degrees in this 
caſe, muſt be according to the cannon law, But it is neceſſarie to be knowne concerning mar- 
riages betweene perſons of kindred one to another, that it is enacted [e] by the ſtatute of 32, H. 
$. that no reſervation or prohibition (God's law except) ſhall trouble or impeach any marriage 
without the Leviticall degrees (2). 

The caſe vouched by 2 in 31. E. 3. you ſhall finde abridged by Fitz. tit. gard. 116, 
And albeit this yeare of 31. E. 3. was never in print till Fitzherbert did abridge it and publiſh it 
in print anno 11. H. 8. and goeth under the name of broken yeares, yet here it appeareth by 


our author, that the ſame is of authoritie in law, as hercafter alſo in other places ſhall be ob- 
ſerved, | 


Seck. 21. 


ND all theſe en- 
tailes aforeſaid be 


T touts ceux 
tailes avantdits, 


LT tonts ceux tailes 
avauntdits ſont 


Sect. 21. 


font ſpecifies en le dit 
eftatute de W. 2. Au- 


xy ſont divers autres 
eſtates en le taile, co- 
ment que ne ſont ſpeci- 
fries per expreſſe pa- 
rols in le dit eſtatute, 
mes ils font priſes 
per le equitie de le 
dit ſtatute. Sicome 
terres font dones 
a un home et a ſes 
heires males de ſon 
corps engendres, en 


ſpecified in the . ſaid 
ſtatute of V. 2. Alſo 
there be divers other 
eſtates in taile, though 
they be not by ex- 
preſſe words ſpecified 
in the ſaid ſtatute, but 
they are taken by the 
equitie of the ſame 
ſtatute. As if lands be 
given to a man, and to 
his heires males of his 
bodie begotten ; in this 


caſe his iſſue male ſhall 


ſpecifies en le dit ſta- 


tute de Weſtminſter 2. 
And fo it appeareth by the 
ſaid ſtatute Auxy ſont divers 
auters eflates en le taile, Sc. 
And herewith agreeth Car- 
bonePs caſe, 33. Edw. 3. fi- 
tulo taile 5. 


That the caſes of the ſta- 
tute are ſet down but for ex- 
amples of eſtates taile, gene- 
rall and ſpeciall, and not to 
exclude other eſtates taile, 

E. 3. 32. 18. Aſſ. p. 5. 18. 

+ 3+ 46. 1. Mar. Dyer 46. Pl. 
Com. Seignior Barkley's caſe, 
fo. 25 1. For, Exempla illuſ- 
trant non reſtringunt legem. 


Equitie 


(Plowd. 444.) 


[d] Brit. ca. 119. Accord. Flct, 


24 


lib. 3 ca. 11. & lib. 6. c. 2. 
DJ 32. H. 8. ca, 38. 


diſtat a communi ſtipite, toto duplicato diſtant inter ſe, vel ſbi attinent; nam quælibet perſona facit gradum. 2. In linei in- 
quali, quot ſunt perſonæ, ſtipite dempto, tot ſunt gradus. Nota in contractibus matrimonialibus computatio canonica eſt re- 
cepta, et hoc per decretalem Innocentis tertii in concilio generali.— Hal. MSS, 


(1) See further as to conſanguinity and the manner of computing its degrees by the civil and canon law, Blackſt. Law Tracts 
Bvo ed. v. 1. p. 14. and 173, and the annotations in the edit. of the Corp. Jur. Canon. by the Pithæi on that part of Gratian's De- 
eretum cited by loid Hale, and Inſt. lib. 3. tit. 6. et Dig. 38. tit. 10. and the commentators on thoſe titles. 


(2) The following paſſages from the canon lago are in Hal. MSS,—-Extrav. de conſang. et affin. c. g. Vir qui à ſtipite quarto gradu 
mulieri, quz ex alio latere diſtat quinto, licite copulatur.-Nota antiquitus uſque ad ſeptimam generationem nullus de ſua cog- 
natione ducat uxorem, Decret. 2. Cauſa 52. quæſt. a. can. 11. Sed in concilio generali ſub Innocentio 30 prohibitio copulæ con- 
jugalis qaartum conſanguinitatis et affinitatis non excedat, viz. in collateralibus, ſed in directe aſcendentibus prohibetur con- 
tractus matrimonialis in infinitum Extrav. de conſanguinitat. &c. can. 8. See further as to the prohibition of marriages for af. 
finity or conſanguinity in Tayl. Elem. Civ. L. 314. Inſt. lib. 1. tit. 10 Dig. lib. 23. tit. 2. Cod. lib. 5. tit. 4. Nov. 74. Gibl. 
Cod. Jur. Ecclebalt, Anglican, iſt ed. v. 1. P. 494+ Burn. Eccleſ. L. tit. Marriage. Vin. Abr. Marriage E. 


A on Bree 
A. 8 PL 


Lib. 1. 


{ 4, Co. 99. 3. Co. 3r.) 


Bradt. lib. 4. fol. 186. 

18. Aſſ. p. 5. 18. E. 3. 46. 
Us . tit, Taile 5 3. E. 3 
32. Pl. Gerd, Seigniour Barkley's 
caſe, x. Mar, Dy. 46. V. ſect. 24. 


(Poſt, 164. 1. Co. 103. 104.) 


(Hob. 31.) 


ſg] 9. H. 6. 24. 11. H. 6. 13. 
14. 37. H. 8. Br. tit. Done 42. 
tit. noſme 1. & 40. Dyer 23. El. 
374 Shelley's cate 1. Co, 


(Poſt. 26. b.) 


Cap. 2. 


Equzitie is a conſtruc- 
tion made by the judges, 
that cuſes out of the letter 
of a ſtat. 2 being within 
the ſame miſchiefe, or cauſe of 
the making of the ſame, ſhall 
be within the ſame reme- 
die that the ſtatute pro- 


Of Fee taile. 
tiel caſe jon iſſue male 
mheritera, et le iſſue fe- 
mal ne unque enheritera 
pas, uncore in ls auters 
tailes avant dits auter- 


ment eft. 


Sect. 22. 23. 
inherit, and the iſſue 
female ſhall never 
inherite, and yet in 
the other entailes a- 


foreſaid, it is other- 
wiſe. 


videth : and the reaſon hereof is, for that the law- maker could not poſſibly ſet done 
all caſes in Gu terms, eequitas eff convenientia rerum que cnndta coemuiparat, et que in 
bus 


paribus rat! 


quee jus ſcriptum interpretatur et emendat, nulla ſcriptura comp 


paria jura ef judicia defiderat, And againe, — eft perfecta quædam ratio 


rehenſa, fed ſolum in wera ratione 


confiflens. Mguitas eff quaſi equalitas. Bonus judex ſecundum aærguum et bonum judicat, et equita- 
tem flrifto jari prefert. Et jus roſpicit equitatem (1). 

Stcome terres ſont done à un home et a les IV] heires males de fon corps 
engendres, en tiel caſe ſon iſſue male inheritera liſſue female ne unques 


inherifera, Sc. This ſhall be explained afterward, ſect. 24 (2). 


Sect, 23-0: 254. 


HESE two ſections, 

or any thing therein, 
do need no explanation, in 
reſpect they ſhall be allo 
explaned hereafter in the 
next ſection, ſaveing onely 
theſe words (qreux dotent iu- 
heriter) are vene obſervable, 
for they implie a diverſity be- 
tweene a. deſcent and a pur- 
chaſe, For when a man Fi- 
VEth lands to a man and the 
heires females of his body, 


and dyeth having iſſue a ſon 


and a daughter, the daughter 
ſhall inherit; for the will of 
the donor (the ſtatute wor- 
king with it) ſhall be obſer- 
ved. But in caſe [Sof a 
purchaſe it is otherwiſe: for 
if X. have iſſue a ſonne and a 
daughter, and a leaſe for life 
be made, the remainder to the 
heires females of the bodie of 


A. A dieth, the heire female 


can take nothing, becauſe ſhe 
is not heire (3); for ſhe muſt 

both heire and heire female, 
which ſhe is not, becauſe the 
brother is heire, and therefore 
the will of the giver cannot 
be obſerved, becauſe here is 
no gift, and therefore the ſta- 
tute cannot worke thereupon. 
And ſo it is if a man hath a 
ſonne and a daughter, and 
dieth, and lands be given to 
the daughter, and the heires 
females of the bodie of her fa- 
ther, the daughter ſhall take 


7 N meſme le manner 

et, ft terres ou tene- 
ments ſoient dones a un 
home et a ſes heires 


ſemales de fon corps en- 


gendres, en tal caſe 


fon iſſue female luy 


mheritera per force et 


form de le dit done, 


et nemy iſſue male, 


pur ceo que en tiels 


caſes de dones faits 
en le taile, queux doi- 
ent enheriter, et queux 
nemi, la volunt del do- 
nor ſerra obſerve. 


ET en le caſe que 

terres ou tene- 
ments font dones a un 
home, et a ſes heires 
males de fon corps iſſu- 
ants, et il ad iſſue deux 


fits, et devy, et leign 


fits entra come ſieire 


male, et ad iſſue file et 
devy ſon frere avera la 


terre, et nemi la file, pur 


(r) As to conftruing ſtatutes by equity, ſee Plowd. 9. 10. 17. 18. 36. 46. 53. 57. 59. 82. $3. rog 
371. 464. 466, See alſo Vin. Abr. Statutes E. 6. Hatt. Treat. on Stat Aſh. Expoſit. of Stat. by Eq, and Com. Dig. Parliament R. 10. 


(2) And ſes ſuch ſpecial heir is in by deſcent, and ſhall have his 
(3) A hath ifſue a ſon and a danghter. The 
without ifſue my land ſhallgo to my ri 


hter marries 


a 


1 24. E. 3. 60.— Hal. MSS. 
, 


N the ſame manner 

it is, if lands or te- 
nements be given to a 
man, and to his heires 
females of his bodie 
begotten; in this caſe 
his iſſue female ſhall 


Joe 1%, 


inherit by force and As7. 


forme of the ſaid gift, 
and not his iſſue male. 


For in ſuch caſes of 


gifts in taile, the will 
of the donor ought to 
be obſerved, who 


ought to inherit, and 
who not. 


A ND in caſe where 
lands or tenements 
be given to a man, and 


to the heires males of 


wy 
- 
4 


his bodie, and he hath 
iſſue two ſonnes, and 
dieth,and the eldeſt ſon 
enter as heire male, & 
hath iſſue a daughter, 
and dieth, his brother 
ſhall have the land, & 


ce 


124. 177. 204+ 244. 363. 364. 366. 


and has iſſue two daughters. A dewiſes to his ſon; but if he die 


t heirs of my name and poſterity, and dies. The ſor dies without iſſue. Ruled, that the 
land ſball not go to the uncle, for though of his name, he is not heir, for the iſſue of the daughter is heir. H. 11. Jac. C. B. Counder and 
C; Clerke Mo. 863. and Hob. 29. Hal. MSS.—See the fame caſe in 1 Brownl. 129.—This caſe of Counder and Clerke is apparently 


cited by lord Hale in confirmation of lord Coke's poſition as to the neceſſity of being keir as well as female, in order to take by 
2 under a limitation to the Acir. female; and it is obſervable, that there is not one word in lord Hale's note intimating the 


aſt diſapprobation of the doctrine. However, it ſo happens, that in more modern times the pr 


opriety of this doctrine has been 


4 


queſtioned by very reſpectable perſons, who have treated it as equally unſupported by reaſon and authorities of law . But per- 

haps this cenſure of lord Coke may have been too haſty; and it may be doubted, whether there is a paſſage in all his works, 

more capable of ſtanding the ſevereſt teſt of modern criticiſm. Therefore the remainder of this note ſhall be employed in the 

defence of lord Coke's doctrine, and in explaining the 31 with which it ought to be underſtood ; and for this purpoſe 
u 


it ſhall be formally examined, firſt as a reaſonable r 


e of conitruction, and ſecondly by the authorities and determined caſes. 


Lib. 1. Of Fee taile. Sect. 24. 25 


4 | nothing but an eſtate for life ; be- 
ceo que le frere eft not the daughter, for Aren 
neire male. Mes that the brother is being not heire. But where a pie is 
; iremale. other- made to a man, and to the heires fe- 
Ente en fe de Rn . 1 out male of his bodie, there the donee 
autres tailes, queux wile it is in the other being che firſt taker is capable by pur: 
ont ſpecifies en le entailes, which are chaſe, and the heire female by deſ- 


. : a cent (i), ſecundum formam doni: and 
dit. ſtat ute: {pecihed in the layd theretore Littleton purpoſely added 
ſtatute. theſe words, queuæ dolent inberiter. 


. 
AUxy | terre: foi- ALSO if lands be 3 ſer- 


ent donees à un given to a man a enheriter per 
home, et a les heires and to the heires males force dun done en taile, Vide wt. 5% 


males de ſon corps in- of his body, and he Sc. vide Tr. [4] 28. H. 6. [5] 1. H. & 24+ 11. Hi. 6. 14, 


gendres, et il ad iſſue hath iſſue a daughter, fit. Deviſe 18. (which is not 25. fl. 6. ii. Der iſe 18. 


- . . in the booke at large but writ- 8 h 1 » De iſe. Pl. C m. in 
file, quel ad iſſue fits et whohath iſſue a ſonne, ten verbatim out of Statham): Schola. cafe 41g. . 


devy, et puis apres le and dieth, and after the If a man deviſe lands to a 20. fl. 6. 43. 37. H. 8. Br. 


. . . : tit, Done & Rem. 61. tit. noſ nis 
donee devy, en ceſt caſe donee die; in this cafe, lun body 2 3 TL ONO 

le fits de la file ne in- the ſon of the daugh- daughter, which hath iflue a en, 
heriters pas per force ter ſhall not inherit {onne, this ſonne ſhall be in- 


de le taile, pur ceo que by force of the en- bes a gin To ls es hav 
quecungque, que ſerra taile; becauſe whoſoever. 25 * _ 9 2 
: mheriter per force dun ſhall inherit by force ge Exchequer 8 
E done en le taile fait of a gift in taile made But I hold this caſe to be 
43 heirs males, covi- to_the heires males, _ poor rage _ 
ent conveyer fon di- ought to convey his Judges to the gitt in taile laſt 


cent tout per les deſcent wholly by the mentioned. For firſt, albeit 


q = — — a deviſe may create an in- (1. Ro Abr. $41.) 
heires males. Mes heires males. Alſo IN heritance by other Sn 


en tiel caſe le donor this caſe the donor chan a gift cn, yet cannot a 


deviſe direct an inheri 
oet entrer, pur ces que may enter, for that the . deſcend again the rule of 


le donee eft mort ſans donee is dead without law. Secondly, there is no 


i ſue male, en la ley, iſſue male in the law, intent of the devitor apyear- 


ae : ing, that the ſonne of the 
entaunt que le iſſue inſomuch as the iſſue daughter ſhould, againſt the 


del file ne poet con- of the daughter can- ve of law, inherit, and the 


ſtatute pravideth, that wo- 
er a luy meſme not convey to himſelfe ;j,,,,, Fe . e- 


le diſcent per Heyre the deſcent by an heire % And I have heard this 
„ | 4 7 male. * caſe often denied to be law, 


Pl. Comment 11. b. And ſo it is [] mutatis mutandis, when a gift in taile is made to a man, 
and to his heires fe 


the reaſon hereof ſee a notable caſe in 15. E. 2. tit. Corone 385. where it is adjudged (as before 15. E. 2. tit. Cor. 386. 


reed, that the ſanne of a 1 
female [A] in a libertate probanda, ſhould be no witneſſe or proofe againſt the iſſue of the male. [e] Mirror c. 2. ſect. 7. Vid. 


. — mi: = tag SE. 


When land is given to the heirs female of the bady of one, either not having axy preceding eſtate, or not having a preceding 
eſtate of /reehold, the words cannot be conſtrued as givi 


ng an inheritable quality to an eltate already veſted and limiting the 
courſe of deſcent, but neceſſarily muſt operate on the firſt tak 


8 . er as a deſcriptio perſonæ and name of purchaſe; and lord Coke's 
qoctrine means nothing more, than that thoſe claiming under ſuch a deſcription ſhould fully anſwer to it, and conſequently 


that ſuch as have only kalf of the deſcription ſhould be excluded. Now it is to be conſidered, that the deſcription conſiſts of 


two parts, one requiring that the donee ſhould be keir, the otler that the donee ſhould be female; and if being heir without 
being female will not gi 


ng femal, ve a title, why on the other hand ſhould being female, without being alſo keir, be ſufficient ? It is not a 
ſolid objection to lord Coke to ſay, that his conſtruction is ſtrict, literal, and founded on a rigid adherence to the proper and 
technical ſenſe of words; becauſe it is reaſonable to preſume in favour of the eſtabliſhed ſenſe of all words, unleſs there are other 
words or ſame ſpecial circumſtances to ſhew a different ſenſe in the mind of the perſon uſing them, and lord Coke apparently 
intends to put a caſe, in which neither oceur. But it has been obſerved, that where heirs female of the bady are words of limita- 


tian, à female may take by deſcent as ſpecial heir, though not heir general; and it is aſked, why ſhould not the ſame perſon be 
equally capable of taking 


able c y — This objection is plauſible, but not unanſwerable, Where heirs female of the body are 
words of limitation, they are neceſſarily uſed to regulate the ſucceſſion in a ſpecial manner, which object of the donor cannot be 
attained without a continual excluſion of keirs general when they happen to be males; and this eſtabliſhmeat of a zew kind of 
beirſhip is a ground for preſuming that the donor by leirs means, not thoſe who are ſo by the general law of deſcent, but thoſe 
who are ſo according to the fpecral courſe of deſcent he profeſſes to introduce. But where kerrs female are only words of pur- 
chaſe, they are uſed to deſcribe who ſhall take the eſtate at one particular time and in one inflance, and eſtabliſhing a new courſe 
of ſueceſſion is not the object in view; and it not being ſo, the ground of preſumptian, which governs the former caſe, is 
wanting. But it may be inſiſted, that, in the caſe put by lord Coke, heirs female of the bady have a double effect, and after o er- 
ating as words of purchaſe, operate a ſecond time as words of limitation, and being allowed to point at an keir ſpecial in their 
latter application, __ to have the ſame conſtruction in the former; for in ſuck a caſe it would be ſtrange to ſuppoſe, that 
heirs female were uſed in two different ſenſes. This is refining on the objection made to lord Coke's doctrine, and placing it in 
a ſtronger light than it hitherto appears to have been urged. But even in this ſhape the objection would not prove any _—_ 
abſurd in lord Coke's general dofrine, and would only — that he had choſen an improper example for its illuſtration, an 
that he ſhould have Rated a caſe in wh 


ich keirs /emale can gnly —_ as words of purchaſe, as where a gilt is made 10 gy mn 
ema 
F 5 ; : . M N a 


[5] 27. H. 6. 13. * 


And the reaſon of this diverfity is very obſervable: for by the common law the female Slanvil. lib. 14 cap. 3. Jet 775 
— — — 2 


* 
- 
* 


bet: 7. . Z 2 9. 


Lib. 1. Cap. 2. Of Fee taile. Sect. 25. 


(2. Inſt. 68.) a might have had an appeale 25 hee aro any of her anceſtors, as well as the male. But by the 
Vid, A de la Ware's eaſe, ffatutc © agna Charta, cap. 34. ullus capietur aut impriſonetur 2 appellam famine de 
33. Co, Tb. 2. morte alterius quam wiri ſui, which reſtraineth not the ſonne of the female. And there Scrope 


ſaith, per tout le ſerjeant d Angleterre, that is, by all the judges of the coife in England, it 
was awarded, that the ifſue of the female ſhould have an appeale for the death of his coutin. 
But in a libertate probanda, the iflue of the blood female ſhall not be received to prove villenage 
in the iſſue of the blood male, tor the mother was diſabled by the common law, and the mo- 
ther might be a neite de ex et trene, that is, of the water and whippe of three card, (meaning 
fuch a bondwoman as is uſed to ſervile workes and correction) and enfranchiſed by her hut- 
17%. N. 4 1. band. All which appeareth in the ſaid booke. And it is holden in 17. E. 4. 1. that if a man be 
{laine which hath no heire of the part of his father, that his uncle of the part of his mother 
ſhall have the appeale, and yet he muſt of neceſſity make his conveyance by a woman, vid. 20. 


20. H. 6. 43. H. 6. fo. 33. the queſtion ſuddenly demanded and debated, and no conſideration or mention had 
of the ſaid former judgments and authorities; there it is compared to a gift in taile to a man and 
to his heires males of his body, that the heire male of the daughter ſhall not inherit which 
hath no affinity to it, and yet the authority of the booke is great, for it is by the aſſent of 

(Poft. 477.) all the juſtices of the ohe bench and the other in the Exchequer Chamber, and therefore L 

[!] Stanford, 58, b. 15. E. 2. leave the learned and judicious reader to his owne judgment. [I] Vide Stanford 58. b. 15. E. 2. 

tit, Coron. 384. 384. If a man give lands to a man and to the heires males of his body begotten, remainder to 


him and to his heires females on his body begotten, the donee hath iflue a ſonne who hath 

iſſue a daughter, who hath iſſue a ſon, this ſonne is not inheritable to either of both theſe e- 

2 ſtates taile, becauſe, as Littleton ſaith, the male muſt make his conveyance 2 males, and 

A. E E . ſo muſt the females by females. But in this caſe the land Thall revert to the donor. And 
A therefore he ſafeſt way, when a man will entaile his lands to the heires males and females of his 
bodie, is to limit the frit eſtate to him and the heires males of his body, the remainder to him 

and to the heires of his body, and then all his ifſues whatſoever are inheritable. But if A 

hath iſſue a ſonne and a daughter and dieth, and the ſonne hath iſſue a daughter and dieth, 

and a leaſe for lite 1s made, the remainder to the heires females of the body of A; in this 

caſe the daughter of A ſhall not take caꝝſa qua ſupra. But albeit the daughter of the ſon ma- 

keth her conveyance by a male, ſhe ſhall take an eſtate taile by purchaſe, for ſhe is heire and a 

female; but it the lands be deviſed to one for life, the remainder to the next heire male of B in 

4 72 Z. uile, and B hath iſſue two daughters, and each of them hath iſſue a ſonne, and the father and 

11. H. 6. 13. ; * | daughters die, ſome ſay this remainder is void for the uncertainty, ſome ſay that the eldeſt 
9. H. 6. 25. ſhall take it becauſe he is worthieſt, and others ſay that both of them ſhall take for that they 


both make but one heire (1). If lands be given to a man and to his heires males or females of 
his body he hath an eſtate in generall taile in him, 


_ Sect. 25. 
Un home, et a EN meſme le man- IN the ſame manner 


4 ſeme. But ner eſt, lou te- it is, where lands 


11. E. 3. Formdon. 20. what if tenements be given nements ſont done 4 dre given 6 
| to a man, and to a woman 


3 being not his wife, and to in Nome et a /a feme, and his wife, and to 
(Ante 20. b.) the beires males of their wo ef à les heires males the heires males of 
: e- | ; 
tres ith, hte chap bo ae de lour deux corps their two bodies be- 
maried at thattime(2). Andſo engendres, Cc. gotten, &c. 

it is, if lands be given toa 1 i 
man which hath a wife, and - a woman which hath a huſband, and the heites of their two bo- 
H. 7. 10. 1. Co. Dilen dies: they have preſently an eſtate taile, [] for the poſſibility that they may marry, But if 
159 Frein's — 5 3 AT. p- = lands be given to two huſbands and their wives, and to the heires of their bodies begotten [x] 
*] 24. E. 3. 29. a. they ſhall take a joint eſtate tor life and ſeveral inheritances, v. the one huſband and his wife 
(Dy. 330. the one moity, and the other huſband and wife the other moity, and no crofle remainder or other 
poſſibility ſhall be allowed by law, where it is once ſettled and takes effect. But if lands be gi- 
J 7. H. 4. 16. 16. E. 3. 78. ven to a man and two women and the heires of their bodies begotten, [9] in tkis caſe they have 
E. fol. 66. 15. Eliz. Dier. a joynt eſtate for life and every of them ſeverall inheritance, becauſe they cannot have one iſſue 


326, fc AA. a. or their bodies, neither ſhall there be by any conſtruction a poſſibility upon a pollibilityf 3), z. 
[p] 44+ E. 3-tit, Taile. 13. that he ſhall mary the GNEMIM and then the other a). — the Tame a It , Tp] when land 


is given to two men and one woman, and to the heires of their bodies begotten, 


(Hob. 31.) 


Sect, 
(1) Vid. hie fol. 10. b. Harpur's caſe. Hal. MSS.—(z) If huſband and wife are divorced a vinculo, they are only tenants for life; 


for the law doth not preſume, that they will marry again. 7. H. 4.16. 3. H. 6. 43. Hal. MSS.—(31) As to the doctrine of not 
allowing a poſſibility on a poſſibility, ſee poſt. 184 —(4) Here it cannot be tail for the uncertainty which of them he will marry firſt, 


But if a gift was to A and B a feme ſole and to the heirs of their bodies, remainder to A and C a feme ſole and to the heirs of their bo- 
dies, it is tail, —Hal, MSS, | 


— 


female of the body of A and their heirs, or the heirs of their bodies. So much for the propriety of lord Coke's doctrine indepen. 
dently of authorities; but if it is compared with them, it will appear ſtill more defenbble, and by them it is even applied to 
the ſame ſort of caſe as is ſtated by him. The neceſſity of being actually heir in the ſtrict ſenſe of the word, to take by purchaſe 
under that deſcription, appears by authorities of three kinds. The firſt order of caſes conſiſts of thoſe, by which it has been 
ſettled, that if land is given to A for life, with remainder to the heirs or heirs of the body of B, and A dies before B, or B is at- 
tainted of felony and afterwards dies before A, the remainder becomes void, In the former caſe it is fo, becauſe B being liv. 
ing at the determination of the particular eſtate, no perſon can then anſwer to the deſcription of his heir, for non eff hares vi- 
wentis. In the latter caſe it is ſo, becauſe B's attainder, by corrupting his blood, prevents his having an heir. Now in hoth 
theſe caſes there is as much reaſon for departing from the rigid ſenſe of the word keirs, and preſuming in favour of an heir 
apparent in the firft caſe, and of ſuch perſon as would be heir if there was not an attainder in the Jecond, as there is for pre- 
ſuming in favour of an heir ſpecial in the caſe of a gift to the heirs female; and yet the doctrine is ſo fixed by authori- 
ries, that the judges of modern times have not yet deviated from it even in the caſe of laſt wills, except when induced to 


adopt a leſs ſtrict conſtruction by ſome additional words ogy expreſſive of uſing heirs in a ſpecial ſenſe, as where land is de- 
1 


viſed to the heir male of A now living. See Poſt 378, Huſſey's Caſe, Bro. Abr. Done 61. the caſe of James and Richardſon Pollexf, 457. 
that of Burchett and Durdant 2 Ventr. 311. Darbiſon and Beaumond in Vin. Abr. Dewiſe U. b. pl. 5. but more accurately in r, 
P. Wms. 229.and Forteſc.Rep.18.and that of F rogmorton and Wharrey, Wilſ. vol. 2 part 3. page 125, and 144. See further Vin. 
Abr. Remainder I. — Another ſeries of authorities, conformable to lord Coke's doctrine, conſiſis of caſes, in which it has been a- 

reed, that where heir is a word of purchaſe, the heir at common law ſhall take Gavelkind orBorough Engliſb land, unleſs the cuſtomary 
Feir is eæpreſily mentioned, though if uſed as a word of limitation, the cuſtomary heir ſhall take without being named. See Bro. Abr, 
Diſcent 59. See alſo ante 10. a, and n. 4. there and the caſe of Starkey and Starkey Trin. 19.G.z.in the Exch. 5. N Abr. 404. This 
rule in reſpect to cuflomary land is a very * ＋ argument for lord Coke in point of authority ; for the property, which is the 
ſu lject of the gift, furniſhes a very colourable pretence for preferring the cuſtomary heir, and the peculiar deſcent of the land by 
furce of the cuſtom in the perſon who thus takes by purchaſe is preciſely the ſame ſort of argument for the cyfomary heir, as thole 
who differ from lord Coke draw from the ſpecial deſcent by force of the gift where keirs female of the body are words of limita- 
tion, On a nice compariſon it will be found, that the analogy. between the gift of the cuſlomary land to heirs, and the gift of 


common law land to heirs female of the body, is almoſt perfect] for in both caſes the words operate firſt as words of purchaſe and 


then 


ä 


Lib. I. 


Of Fee taile. 


Sect. 26. 27. 28. 


Sect. 26. 27. 


26. 27. Theſe two Sections need no explanation at all, 


7 TEM fi tenements ſoient do- 
nes a un home & a ſa feme, & a 
les heires del corps del home en- 
gendres, en ceo caſe le baron ad 
ate en le taile generall, et la 
feme forſque eftate pur terme de 
vie. 
7 TEM /, terres ſoient dones 
a le baron & ſa feme, & a 
les heires le baron, queux il en- 
gendra de corps ſa feme, en ceo 
caſe le baron ad eflate en le taile 


ſpeciall, & la feme forſque pur 


terme de vie. 


AO if tenements be given to 
4 man and to his wife, and 
to the heires of the bodie of the 
man, in this caſe the huſband 
hath an eſtate in generall taile, 


and the wife but an eſtate for 
terme of life. 


ALSO if lands be given to the 
huſband and wife, and to the 
heires of the huſband which he 
ſhall beget on the body of his 
wife, in this caſe the huſband hath 
an eſtate in eſpeciall taile, and the 
wife but an eſtate for life. 


26 


Sect. 28. 4. 2. Germ K 4. 

ND if the gift be 
made to the huſ- 
band and to his wife, 
and to the heires of the 


| res, This word(heires 
FT Eres ny 19. Hen. 6. 75. a. Regiſt. 2393 


is nomen operativoum. TO 15. E. 2. tit. Taile 23. 
which of the donees it is limit- 3. E. 3. 32. 4. E. 3. 43» 


ed, it createth the eſtate taile ; 5. E. 3. 29+ b. & 34. a+ 
but if it incline no more to the 21 E. 3. 43+ 12 H. 4. 1. 


2 ile done ſoit 
fait al baron & 
a ſa feme, & a les 


heires la feme de ſa 


. one than to the other, then both e Le 
corps per le baron en- body of the wife by the q 3 AS | 3d 40" 
gendres, donque la feme huſband begotten, there teth the caſe. And therewithi 4/- 


ad eſtate en eſpecial 
taile, & le baron for ſ= 
que pur terme de vie 
(1). Mes „i terres ſont 
dones ale baron & a la 
feme, & a les heires 


the wife hath an eſtate 
in ſpeciall taile, and the 
huſband but for terme 
of life. But if lands be 
given tothe huſband & 
the wife, & to the heires 


accordeth the caſe of [9] 3 E. 
3. where it appeareth, 2uod 
Robertus de S. dedit Fohanni de 
R paris ct Matilde uxori jus, 
et hæredibus quos idem Fohannes + 
de corpore ipſius Matilde 2 
crearet, Sc. and this adjudged 
to be an eſtate in eſpeciall 


[9] J- E. 3 32. 21. E. 2 43. 
19. H. 6. 75. per Hody, 


taile in them both, becauſe 
que la baron engendra which the huſband ſhall the eſtate is equally tailed to 
de corps la feme, en beget on the bodyof the the heires of the baron as to 


ceo caſe ambideux ont 
eſtate en la tatle, 
Pur ceo que ceſt parol 
(heires) neſt limit a 
lun pluis que a lau- 
ter (2). 


wife, in this caſe both 
of them have an eſtate 
taile; becauſe this word 
(heires) is not limited to 
the one more then to 
the other. 


the heires of the wife. If Regiſt. 239. 
lands be given to the huſband | 
and the wife, and to the heires 

of the body of the ſurvivour, 

the gift is good, and the ſur- 

vivour ſhall have an eſtate in 

taile generall, but the eſtate 

taile veſteth not till there be a ((i Sid. 83.) 
ſurvivour. And hereby it ap- 


peareth [r] that a gift made to ,7 20 E. 3. Brieſe 377. 
a man and to e heires of his body, is as good as to Vis heires of his — : N ern 


Sect. 
( ; ) In pleading ſeiſin of ſuch an eſtate in huſband and wife, it ſhall be alledg*d, that they were ſeized together and to the heirs 
of the 


of the wife in her right ; and not that they were ſeized of the freehold or fee tail. Per Fitzherbert, 27. H. 8. 21. b.— 
(2) Et ili ount en cell caſe tiel aftate, ſicome terrez furent donez a eux & a lex heires de leur deux corps engendrez. L. and M.— 
(3) Vid. Hob. caſe 113. page 84. Gift to huſband and wife for their lives, and after their deceaſe to the heirs of the body of the huſ- 
band procreand* ſuper corpus of the wife, is tail only in the huſband, and the wife hath only for life ; and it is the ſame with here- 
dibus of the huſband de corpore of the huſband on the wife procreand'. Skete and Oxenbridge. So Tr. 6. Jac. B R. Repps and 
Bonham. Land limited to huſband and wife for their lives, and after their deceaſe hæredibus of the body of the wife by the huſband 
to be begotten z it is tail only in the wife. But it was agreed, that, if it had been to the heirs which the huſband ſhould beget on the 
body of the wife, or to the heirs of the body of the wife and of the body of the huſband to be begotten, it had been tail in both —8. R. 2. 
tail 32. Gift to the huſband and wiſe and to the heirs of their bodies iſſuing, and if the wife obierit ſine heredibus, yet tail in both. 


12. E. 3, Variance 77. 9. E. 3. 64. ibid. 93. Land given to huſhand and wife and to the heirs of the body of the Euſband, and i 
huſband and wife obierint fine hæredibus inter eos procreatis, remainder over; yet it is tail general in 97 . 1 


ly Land 
given to the husband and wife and to the heirs of the husband of the body of his wife ta be begotten; it is only tail in the . Hic 
ſet. 29. Net if gift be to the husband and wife and to the heirs of the body of the wife by the husband to be begotten, the tail is only in 
the wife. His heirs appropriate in the firfl caſe, of the body in the ſecond caſe. Hal. MSS. But where the gift is to the wife 
only, and to the heirs of the body of the huſband, then the tail is not in either, of which lord Hale gives the following caſe 
as an inſtance.— Nota P. 1651. Sir Leventhorpe Franck's caſe. Land given to the wife for life, remainder to the heirs of the body of 
the husband on the body of the wife to be begotten. . Ruled, that it is not tail executed omnino in the wwife, but a contingent remainder 
in the heir of the husband's body, it being limited to the heirs of the husband's body ; and that as the wife died in the life of her husband, 
the remainder was void. Hal. MSS.— The ſame caſe is reported by the name of Goſſage and Tayler in Styl. 325. but there the 
remainder is differently expreſſed ; for it is not to the heirs of the bodies of both in direct tei ms, but it is to the uſe of the 
heirs to be begotten upon the body of Suſanna by Lewventhorpe her husband; which moſt probably were the words of the remainder ; 
for Glyn's argument in favour of the wife's having an eſtate tail appears to have been founded on the remainder's not pointing 
expreſsly to the heirs of either.—After Sir Leventhorpe Franck's caſe, lord Hale puts a guære, and then adds V. 3. E. 3. For- 
medon 8. Land given 10 J. S. et uxori ſuz quam poſtea deſponſaverit et hæredibus de corporibus eorum ; the wife takes nothing 
becauſe not known at the time; but it is a tail in the husband. Yet nota, hæredibus de corporibus ; if the wife had taken an eſtate, 
it had been a tail in both. : Hal. MSS, According to this caſe the tail is in the huſband, though the wife takes no eltate and the 
tail is expreſsly to the heirs of the bodies of both. But this is more than was contended for by the counſel for the wife's eſtate 
tail in Ceſſage and Tayler, who admitted the contrary to have been ſetttled by the caſe in Dy. 99. pl. 64. and by Lane and Pan- 


nell, which is in 1. Ro. Rep. 238. 317. and 438. See alſo contra poſt ſect. 352. and the caſe of Frogmorton on the demiſe of Ro- 
binſon againſt Wharrey in Will. 


a vol. 2. page 125. and 144. where on a ſurrender of copyhold lands to A, whom the ſur- 
renderor intended to marry, and to the heirs of their two bodies, it was adjudged, that the wife took for life with a contiu- 
gent remainder to the heirs of the bodies of her and her huſband, | 


— 


then as words of limitation ; and as in the latter caſe the heir female by purchaſe muſt be the heir at common law, and the heir 
by deſcent the ei ſpecial heir, according to the courſe of deſcent preſcribed by the donor, ſo in the former caſe the heir by 
purchaſe is the heit at common law, and the heir by deſcent is the heir ſpecial according to the cfm. But the authorities of the 


third 


Of Fee taile. 
Sect. 29. 


Sect. 29. 30; 


Lib. 1. Cap. 2. 


HIS is evident by that SO if land 12 
which bath ben ſaid, TEM are A150 d be gi 


. edt oo "0, [ foit done @ un ven to a man and 
But it hath bene faid, [+] that home ef a ſes heires, to his heires, which he 
if a man give land to another que il engendra de ſhall beget on the bo- 


and to his heires of the bod ; R a : 
of fark © women awfully carps fa feme, en ceo of his wife, in this 


n, that this & nee. caſe le baron ad caſe the huſband hath 


il h rta1 : g 
er eſtate en eſpecial an eſtate in eſpeciall 


begotten; for that the brother faile, et la feme nad taile, and the wife hath 
of the donee or other couſin __ - nothi 

may have iffue by the woman, . ng. 

which may be heire to the denee, and eſtates in taile muſt be certaine. Therefore our author 
to make it plaine in all his cafes added to theſe words (his — which he ſhall ingender, But 
that opmion 1s, fince our author wrote, over-ruled, and that eftate adjudged to be an eſtate 
taile, and begotten all be neceſſarily intended begotten by the donee (1). 


Sect. 30. 


TI home ad Yue JTEM % home ad Lſo if a man hath 
fits et devie, 4 iſſue fits, et de- iſſue a ſonne and 


John de Mandevile by his 557 is gi- 
ite N had ig Ro. vie, ef terre oft done dyeth, and land is gi 
bert and Maude. Michael de 4 fits, et a les hetres ven to the ſonne, and 


29. K-9. Tulle ng. 6D. 34.6 8 gave N Ron. de corps ſon pier en- to the heires of the 
ne . * an . . 4 * . 
ar l. f f. 1. H + to Roberge and to the houes gendres, cea eſt bone body of his father be- 


Dier 156, 12. H. 4+ 1. 15. H. 7. of John Mandeville her late Ces on 
(. N. B. 273. E. 2. Leon. 25, huſband on her body begot- Zazle, ef uncore le pier gotten, this is a good 


Co, Eutr. 2.54.) ten, and it was adjudged that fait mort al a entaile, and yet the 
＋ 


Roberge had an eſtate but for 
life, and the foe taile veſted in de la done. Et s father was dead at the 
| en time of the gift. And 


Robert (heires of the — auters eſtates 
5 


f hi h 1 . 
of bis — ar | 2 * chat »Zaile y ſont per le e- there be many other 


when he dyed without iſſue, ꝙuitie del dit ęſtatute, eſtates in the taile by 
Mawde the daughter was te- que icy ne ſont ſpeci- the equity of the ſaid 


nant in taile as heire of the . 
body of her father per formam fits. ſtatute, which be not 
here ſpecified. 


doni(2), and the formedon 
which ſhe brought ſuppoſed, | . 
uod poſt mortem prefate Robergiæ et Roberti filit et hæredis ipſius Fohannis Mandewille et hared” 
ius Johannis de prefata Robergia per prafatum Fohannem procreat”, pra fat Matilde 1 
ohannis de præfatã Robergia per 9 procreate ſorori et hæredi prædicti R 
8 endere debet per formam donationis pradif*. And yet in truth the land did not deſcend uñto 
/ " r from Robert (3), but becauſe ſhe could have na other writ, II ELIT good. 
i I Rk caſe it is to be obſerved, that albeit Robert being heire tooke an eſtate taile by pur- 
chaſe, and the daughter was no heire of his body at the time of the gift, yet ſhe recovered the land 
22 doni, by the name of heire of the body of her father, which notwithſtanding her 
rother was and he was capable at the time of the gift; and therefore when the gift was made 
ſhe tooke nothing, but in expectancy, when ſhe became heire per formam doni. But where a 
man by deede gave lands to Emme late wife of John Maſter, habendum et tenendum predie® 
 Emme et * ohannis Maſter de corpore ejuſdem Emme procreat, in that caſe the ſonne 
and heire of John Maſter begotten on the body of Emme took no eſtate with Emme in the 
lands; becauſe he was named after the habendum (4). 

If a man hath iſſue two daughters, and dieth ſeiſed of two acres of land in fee ſimple, and 
the one coparcener giveth her part to her ſiſter, and to the heires of the body of her father, in 
this caſe the donee hath an eſtate taile in the moity of the donor's part, for the donee is not 
entire heire but the donor is heire with the donee, and ſhe cannot give to the heires of her 
owne body, and the donee hath the other moity of her fifter's part for life. If a man hath iflue 
a ſonne and a daughter, and dieth, and land is given to the daughter and to the heires temales 


20. H. 6, 36. 

ſs] 1. Co. fol. 140. b. 
Chudleigh's caſe adjuge. 
(7. Co. 41) 


(Ante 20. b.) 


(Poſt. 220.) 
5. H. 4. 3. a. 


(2. Ro. Abr. 67. 68.) 


(Ante 24. b. 25. a.) 


(1) So gift to A and the heirs which her huſband ſhall beget of her body ig tail in the wife z and yet it is not ſaid her heirs nor 
heirs of her body. 41. E. 3. 24. Hal. MSS.—(z) Nota, in Littleton's caſe the ſon takes by purchaſe, and in Mandewile's caſe he takes 
22 Jointly with the mother. But if the gift had been to Roberge and to the heirs of her body by the husband begotten, or to the 

rs of her body and of the body of the husband begotten, it ſeems tail only in the wife, Quere and vid. 12. H. 4. 102. by Thirninge, Litt. 
fe.352. and 1. Rep. Shellie's caſe. 104, Hal. MISS.—=(3) And ＋ * though Maud had been of the half blood, he ſhould ade taken. 
Hic Hodgkinfon's caſe cited fol. 14. ſe. 6. M. 30. 31. Blix. B. R. Morris and Maule V. Vid. H. 31. V. u. 23. Hal. MSS.—Sece ante 
fol. 14. a. n. 6.—(4) Where one named after the habendum ſhall take, —H. 13. Jac. Brookes and Brookes. In cuſſemary grant by copy, 
one not named in the premiſes, being named in the habendum, may take a preſent eflate, Venit I. S. et cepit de donzno babendum 
to him and his wife is good.—In frank-marriage a wife ſhall take, though named only in the habendum. Hic ſe&. 17. 4. E. 3. 4. 
$5. Z. 3. 17. Brief 703.—80 it ſeems in render by fine to B habendum to B and C his wife. 8. E. 3. 31. 24. E. 3. 58.—So by a deed 
by way of remainder, a flranger to the deed, thaugh not named in the premiſes, ball take, Hic fol. 183. ſet 283. 8. E 3. 50. But 
etherewiſe regularly one ſhall not take a preſent 1 jointiy awith another, unleſi he be party to the deed aud named in the premiſes, 
8. B. 2. Feofments hic fol. 378. ſeck. 721. 3. H. 6.18. 27. 16. E. 2. Aſſ. 371. Trin. 16. Jac. rot. 1089. Greenwood and Tyler. 
Hob. 314. But if by deed indented or poll A grants the manor of & habendum to B et hæredibus, it is good though he was not 
wamed in the premiſes. Hal. MSS.—See the caſe of Brookes and Brookes cited by lord Hale in Cro. Jam. 434. and 2. Ro. Abr, 
66. 67. and Vin. Abr. Grant K. a. in which two laſt books there are many other caſes relative to the ſame ſubject. See further 
ante 7. a. where lord Coke writes, that if A gives land to hold to B and his heirs it is good, though he is not named in the 
premiſes, to which lord Hale adds—But gift in the premiſes to A habendum to A and B i waid as to B. M. 25. Eliz. Ow. Vid. 
ante 6. a. Flowd. Comment. 256 Throgmorton's caſe, Hal. MSS. See alſo ante where lord Coke deſcribes the office of the Aa- 
bendum, on which lord Hale gives the following annotation.—1! is not neceſſary to repeat the thing granted, it being ſufficient that 
it is named in the premiſes, H. 44. Eliz. B. R. Hill and Giles adjudged. One not named in the premiles Pall not take by the habendum, 


unleſi Fult, in caſe of frankmarriage, hic 17. Secondly, in caſe of grant by copy. T. 15. Jac. B. R. Brooke's caſe. Cro. Jam. 434. 


Thirdly, in caſ of a remainder, Leaſe to husband and wife habendum ta the kusband for 10 years ; the wiſe takes nothing. T. 31. EL 
Mo, So leaſe of the ſcite of a rectory and all tithes appertaining to it habendum the ſcite cum pertinꝰ for 20 years the tithes paſs only 
at will, H. 28. El. Mo. 222. Carye's caſe. Grant to A and Fa habendum to A for years, remainder to H for years, is good ; but leajy 
of two acres to A and g, babendum one acre to A for years, the other to B for years, is bad. T. 4. Eliz. Vid. Hob. 112, Hal. MSS,— 


See contra to this laſt caſe. Mo. 26. by Brown avgnendo. For other inſtances of differences between the premiſes and habendum, 


particularly where the former has been joint and the latter /everal, ſee Mo. 43. 247. 880. 


— — B I 


third kind are thoſe; which occur in reſpect to gifts to heirs male or female and therefore apply more cloſely. Of theſe the ear - 


lieft is John Faringdon's caſe, 9. H. 6, 23. and 11, H. 6. 12, in which one queſtion was, whether a great grandlon could take by 
; pur- 
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f the body of the father, ſhe taketh but an eſtate for life; becauſe ſhe i hes 
ada by — as before hath been ſaid. ule ſhe is not heire female to 


Et a les heires de Corps le pier. Theſe words (les heires) are obſervable; for if 
they were (/s heires) it cleerly altereth the caſe. And therefore, if lands be given to the ſonne 
hoes fe. his heires of the body of his father, the ſonne cannot take as heire of the body of his 
father, becauſe the grant 1s to him and to his heires, &c. and conſequently he hath a fee ſimple (i). 
But if there be grandfather, father and ſonne, and the father dieth, and lands be given 
to the ſonne, and to the heires of the body of the grandfather, this is a good eſtate taile in the 
ſonne ; ſo as Littleton did put his caſe of the father but for an example (2). (0. b. Poſt 226. 2) 


Et mults auters eftates en le taile y ſont, &c. This needeth no explanation, 


Sect 31. | 
V E S jj home NU if a man give FF ERRES ou tene- 


done terres lands or tene- ments. This rule 


ou tenements a un ments to another, to — — to lands of 
enements an not to the 
auter, a aver et tener have and to hold to Les abs: 


a luy et a ſes heires him and to his heires and gentlemen have in 


. . Relres their armories or armes. 4 
males, ou a ſes heires males, or to his CITES For where the nobleman or 
females, il, a que tiel females, he, to whom gentleman hath a fee ſim- 
done eft fait, ad fee- ſuch à gift is made, le in his armories or (Ante 18. k. Peg 68. b.) 


armes, yet 1s the ſame de- 
ſimple, pur ceo que hath a fee ſimple; be- ſcendibſe to the heires males 


1 eff my limit per le cauſe it is not limited lineall or collaterall. For al- 


. beit a female be heire at the 
done de quel corps by the gift, of what common law, yet the ſhield, 


liſue male ou female bodie the iſſue male or armaries and armes deſcend 
: . 7 unto them that are able to 
era, et iffint ne poit female ſhall be, and r 
en aſcun maner eſtre ſo it cannot in any wiſe the nature of Gavelkind, but 
priſe per lequitie del be taken by the equi- 1 1 — 

” . . 4 - 
dit eftatute, et pur ceo tie of the ſaid ſtatute, jy in reſpect chat they be 


il ad fee ſimple. and therefore he hath of the ſame blood, may in a 
a fee ſimple; loſenge or under a curtaine 
Pe maniteſt of what family they 


be by exprefling the armories and armes belonging to that family, and the huſband of them | 

may impale them or quarter them with their owne as the caſe ſhall require. And for diſ- 18. H. 8. tit, Patents. Br 104. 

tinction and better explanation hereof. If the king by his letters patents giveth lands or hy lg b. 26. b. Mo. 424. 

tenements to a man, and to his heires males, the grant is void ; for that king is de- . Elis. 478.) 

ce ed In his grant, in as much as there can be no ſuch inheritance of lands or tenements as 

the king intended to grant. But if the king for reward of ſervice granteth armories or arm 3 

to a man and to his heires males without ſaying (of the body), this is good, and as hath — 

ſaid, they ſhall deſcend accordingly (3). 

If a man by his laſt will deviſe lands or tenements to a man and to his heires males, this 27. H. 8. 27, 

by conſtruction of law is an eſtate taile, the law ſupplying theſe words (of his brodie) (4). 2 

Vide the Prince's [i] caſe, where it appeareth that an act of parliament may Iimit an inheri- [#1 8. Co. 1. The Prince's cafe. 

tance of lands or tenements, otherwiſe then common law would doe, and create a new Re *% 3 ze 25 Fe 

eſtate of inheritance, and many authorities in law there cited worthy of note and obſer- 7, . Dice. Fd - 8 

vation, Rot. Parliam. anno 1, E. 4. nu. 26. (5). The [z] duchie of Lancaſter is intailed to [] Per literas patentes authcri« 

king Edward the Fourth and his heires kings of England, And king Henry the ſixt did by tate parliamenti. 

his letters patents grant, Fohanni filio Fohannis Talbot, quod ipſe et haredes ſui Domini manerij So. he V4are i SEE 

de Ligen Te in comitatu Berk. ex nunc Domini et Barones de Liſle Nobiles et Proceres ; GH SCE > 

regni habeantur, tencantur, et reputentur, Sc. By this he had a fee ſimple qualified in the dig- = An 2 . 
207 21. 


1 2. H. 5. fol. 1. A grant was made to a man, and to his heires tenants of the mannor : H. K. C's - 
Fe 7 Cade 
cy ke ante G45 FIZ 


(7). A man ſeiſed of lands in Gavelkind, gives or deviſes the fame to a man and to his 
eldeſt heires. He cannot hereby alter the cuſtomary inheritance, but as in the caſe of our au- 
' thor, Bog , 

YZ; 


| þ 2 
(1) Yet gift a4 and his heirs of the body of B his wife, who is dead, is tail. 12. H 4.1. Rationem diverſitatis quære, for m—_” 


the ſecond ſon is his heir of the body of the father. Hal. MSS.—(2) Vid. Dy. 24. 247. 274. 157. 394. for the form of the writ. Hal. 7 Au. | | 
MSS.—(z) See further as to th deſcent of Arms p. 140. b. See alſo on the ſubje&t of Arms ja general, s Ant. Uſage in {ee Ae. * Wo PI 24 A. 
bearing of Arms and ſeveral pieces in Hearn. Antiq. Diſc. 2d ed. vol. 1.— (4) Dy. 116. Hal. Mos. See further lord Offul- . 4 Fw 291 43 h- 
ſtone's caſe. 3. Salk 336. and 11. Mod. 189. See S. C. cited 2. P. Wms. 2. and in Vin, Abr. Dewye U. b. pl. z. in Marg.—(5) In p p 


| , P17 4 21<; XL CUE 
the caſe on the title to the earldom of Oxford decided in parliament 1. Cha. 1. the judges held, that a limitation of the earldom / \ Ki, e on 
to Awbrey de Vere and his heires males, being by act of parliament, was ſufficient to raiſe a fee ſimple deſcendible to males, £7240 £7 
only. See W Jo. 100.—(6) Lord Hale adds the following inſtances of ſpecial limitations. King Henry the Third dedit manerium | * FO 
de Penreth et Sourby Alexandro regi Scotiz et haredibus ſuis regibus Scotiæ; and Alexander hawing daughters, of <which one 
was married to the earl of Hunt. died not having any heir king of Scotland, et ea de cauſa King E. 1. recovered ſeifin, and the co- Le i ca , 
heirs of Alexander were excluded. Lib. parl. E. 1. 134. 308. The hoſpital of Saint Katharine wwas founded by queen Eleanor, wife of A ID Y 
Hen. 3. reſerving the patronage ſibi et reginis Angliz pro tempore exiſtentibus et eo titulo regina Philippa uxor E. 3. hab?t pa- jp Ares 
tronatum. Clauſ. 7. E. 3. parte 2. m. 2. Hal. MSS.—(7) See further as to a qualified fee ante 1. b. and the books cited in n. e / - 
5. there. | 1A UG ur, le MN. 

- 5 FS . ** 


purchaſe under a remainder deviſed to the teſtator's next heir male and the heirs male of his body, the great grandſon's mo- L, 4 


ther, who was the teſtator's heir general, being alive when the eſtates precedent to the remainder determined. The caſe was A. Z if » 
argued twice, but there is an adjornatur in the Year Book, and what was the opinion of the court is not any where 
mentioned ; but there is reaſon tor ſuppoſing, that it was againſt the remainder; for in 20. H. 6. 44. Newton, then a judge, 
though he had before argued as counſel for the remainder in Faringdon's caſe, lays it down as clear law, that if land is given to 
A for life, remainder to the right heirs male of the body of B. to hold to them and their heirs for ever, the ſon of a daughter 
of B, being bis heir, may take notwithſtanding he makes out his deſcription through a female; and Forteſcue, chief juſtice, 
aſſents to the poſition. This conſtruction of keirs male of the body as words of purchaſe, being attended to, will be found almoſt 
neceſſarily to be a clear authority with lord Coke; ſor it ſhews, that as vans of purchaſe they deſcribe males f allo heirs 
general, whereas as words of limitation it is agreed they have a different import, and ſignify ſuch males as ſhall be Ae ſpecial 
according to the particular courſe of deſcent marked out by the donor, though they do not happen to be keirs general; which 
diſtin8tion is the whole amount of lord Coke's doctrine. But the next authority, which is in Bro. Abr. Done. 62. applies more 
directiy. There lord Brooke, after mentioning the difference taken by Ellerker in Farringdon's caſe between deſcent and 
purchaſe, adds in confirmation of it, that by Hare, maſter of thę Rolls, an antient apprentice, there is a difference between a 
, my poſſeſſion to a man and his heirs female, &c. and a gift to a firanger the remainder to the heirs females of another, for there 


in deed muſt be when the remainder falls, and otherwiſe * remainder is weid for ever; The ſame doctrine is in — 
; ; UZT, | 1 


Lib. . Cap. 3. Of Tenant in taile, &c. Sect. 32. 


Mich, 26. & 27. Eliz, in Com. thor, U? res magis wialeat, the law rejecteth (Males) ſo in this caſe the law rejecteth this ad- 
Banco. Leonard Lovelace's caſe. 5eftive (eldeſt). And ſo it is if lands be given to a man, and to the eldeſt heires females of his 
body, yet all the daughters ſhall inherit as it hath been reſolved, 


Et iffint ne poet eftre priſe per lequitie del dit flatutt, &c. For it is a cer- 
taine rule in law, that in every eſtate in taile within the ſaid ſtatute, it muſt be limited cither b 
expreſſe words or by words equipollent of what body the heire inheritable ſhall iſſue. And it 
[x] 18. AM. p. 5. 18. E. 3. 46. Was [+] adjudged in parhament, that where lands were given to a man, and to his heires males, 
6. (Not fo in the king's caſe.) that this was a fee ſimple, and that as well the heires females as heires males ſhould inherit, 
9. H. 6. 23. 25. 8 Co. fel. 1. forthe grant of a ſubject ſhall be taken moſt ſtrongly againſt himſelfe. 


The Prince's caſe. Ancient te- 5 

= fol. 3. ” Et Pur Ceo il ad 7 ee ſimple. Littleton's reaſon being ſhortly collected is this. 
Whoſoever hath an eſtate of inheritance, hath either a fee ſimple or a fee taile ; but where lands 
be given to a man and his heires males, he hath no eſtate taile, and therefore he hath a ſeo 
fimple, 

What actions tenant in taile may have and cannot have, vide Sect. 8 8. What great altera- 
tions have been made ſince Littleton wrote concerning not only leaſes to be made by tenant 
in taile, but barres alſo of the eſtate taile itſelfe by force of certaine acts of parliament made 
ſince Littleton's time, you ſhall read Sect, 56, and 708. (1). | 
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CHAP. 3. Sect. 32. 
Tenant in taile apres poſſibilitie diſſue extinck. fe Li. 2 :/4 


ITTLETON havi 
(Dr. & Stud. b. 2. c. 1. ſpoken of Ss TENANT en fe 4 E N in IC 
inheritance, viz. fee ſim- taile apres poſ- taile after poſ- 


ple and fee taile, now he ſibilitie diſſue extinct ſibilitie of iſſue ex- 
treateth of tenants of free- 


bald comms; thats, for , lou tenements tinct is, where tene- 
terme of life, and therein font dones à un home ments are given to a 


firſt of tenant in taile after . wo 
volkbility of iſNus -excin#? et a ſa feme en eſþe- man, and to his wife in 


and he giveth unto him the Ciall taile, fi lun de eux eſpeciall taile, if one 
nant hath eight qualities . Fr h - : 3 
(4. Co. 63. 1. Ro. Abr. 296.) and priviledges which tenant 7 fur veſquiſt, eſt inue, tne ſurvivor is 


io joe dint hath, 2g tenant en taile a- tenant in taile after £ 
which leftee for life hat 7 6 *1: . | + 
| [o] Temps E. 1. watt. 125. 39. not. [a] As firit he is diſpu- pr 48 7 Mbilit ag diſſue poſhbility of iſſue ex- 4 
A hen 1 r 31. Ex: aid. 4 niſhable for waffe T2). Se. extin, Et ils avoi- tinct. And if they have | 
1 #t4,- — 70 . . s 20 . * . . 2 * — 8 — © 
AC" „ gelle * ent 1ſſue, et lun de- iſſue, and the one die, 
"Adds fe 2.8. . 17.7, ll. 4. 10-11 fl. die, coment que du- albeit that during the 


gen ane 4. 18. 21. H. 6, 56. 10. H. 6. 1. ſhall not have ayde of him in 


26. H. 6. aid 77, 3. E. 4. 11. 13. the reverſion. Fourthly, upon rant la vie liſſue, ce- life of the * 
A Regs +4 F. 2. Entie Conge. 56. Fitz. N. his alienation, no writ of en- ir i „the 


B. 203. Lewes Bowles ale, 11- nie iu confinili can, Neth. 27 que g Surveſquiſt e ſhall not be wy 
8 „ a piſchly, after his death no 72e ſerra dit tenant en ſaid tenant in taile af- 75 
Ke , ee of 2 writ of intruſion doth lie. 16 apres poſſibilitie ter poſſibil itie of iſſi . 
fe C446 42. Pate SAC e Sixtly, he may joine the P mue 


- * 
— 


310 Lu 1 ue WE ad ; Jmiſe in a writof right, in a diſſue extin&; uncore, extinct; yet if the iſſue 


7 2 ciall manner. Seventhly, / 71 4 . . 

4 os aa ood Ws Precpe brooks 4 / 2 devy ſans f die without iſſue, ſo as 

2 reg 9 2 A 2 — 222 him he ſhall not name him- ſue, Nut. gue ne ſort there be not any iſſue 
. 232 . 

eu, be. 


>; - ſelte tenant for life. Eightly, aſcun iſſue en vie que alive which may in- 
el. e. wa in a Præcipe brought againſt e 5 7 in 
| (Crc. E. iz. 671. 

ty 97. AA. 2. *. 


* Ces his e port enheriter per force herit by force of the 
48 4 4 Sr lee 


barely tenant for life. And yet de le fatle, donque taile, then the ſurvi- 
th Fe $6997 2 Fi 
Faded 4 - 
' 24 | 4 4 Gs ſhall not affect them, ſee Vin. Abr. Eſtate F. a. to I. a. and Tayle D. E. F.—(z) See acc. 2. Inſt. 302. But yet he cannot have action of 
COPEL waſte againſt another, for he cannot count ad exheredationem ; and it is ſaid, that tenant in tail loſes his action of walte, if he be- 
[raed im 


_— — —— —— A! —̃ — — . — —ͤ—— : : ww 


7 hi 2 not agreeable t ap, . 2 . 75 4 ving party of the do- 


- — £ my 
4 * 7 2 — 5 > 
tenant in tail may prejudice 2 iſſue or thoſe in Temainder or reverſion without fine or recovery, and where his 5 


A 


u he bath four other qualities, 
4 
„e, 


r property in them, ſee 1. P. Wms 528, See allo 2. P. Wms. 241. where it is ſaid by the court, that if tenant for þ 
3 1 Hee e 2 . 3 2 doun timber, it belongs to thoſe, who at the time of its being ſevered were ſeized of the firſt eſtate of inheritance. Ae 282 i Erne, 
CG; Wong 4 1 K | of & 
A,. See a42 x Quær. 87. and 133. and the very learned author illuſtrates it by a caſe, the ſame as that ſtated by lord Coke. In Quere 87. the words 
2 Bee: : 54 M5 ot the book are, If a remainder is appointed to the right heirs female of the body of I. S. who dies, having a fon and daughter, the re- 
2 2 A. A. At, mainder ſhall be void; becauſe the daughter cannot have it, in regard that ſhe is not heir though ſhe be female. The next authority 18 
v1 "Ip YER. Shelley's caſe, which aroſe between the ſecond ſon of Edward Shelley and a NN ſon of Edward's deceaſed eldeſt ſon. One 
. : 4 2 y 3% point was, whether the ſecond ſon could take by purchaſe, under a remainder to the heirs male of Edward's body, and the heirs 
£ e{; 


* 


male of the bodies of ſuch heirs male, in which caſe his eſtate would not have been deveſted by the birth of the poſthumous ſon 
of his brother, the eldeſt fon having left a daughter, who at Edward's death was his heir general Judgment was 
2 LEH PRE” #4. the ſecond ſon ; but from the report of lord Coke and More, it ſeems not to have been abſolutely requiſite to 1 decided 
whether the ſecond ſon could take by purchaſe ; for the judges held, that on account of the preceding uſe for life to Edward, 
the remainder operated as words of /imitation, though Edward died before the uſe to him could ariſe, and that fo the ſecond 
fon took in courfe and nature of a deſcent, till the birth of his brother's poſthumous ſon, who then became intitled. See 
Mo. 149. and r. Co. 106. However, lord Dyer in his report of the caſe places the remainder in 39% points of view, and be- 
fides obſerving that by deſcent the ſecond ſon could only take the remainder till the birth of his elder brother's poſthumous ſon, 
alſo ſays, that he could not have it as a purchaſer, becauſe he wvas not heir of the body of his father, for the daughter of the eldeſt jon au 
heir general, and the ſecond ſon quas not heir male of the body of his father unleſs he avas heir as well as male. Theſe words from 
lord Dyer, when it is conſidered that he was one of the judges on whoſe opinion Shelley's caſe was decided, and that they are 
introduced to explain the reaſon of the judgment, are very ſtrong evidence, that the judges in Shelley's caſe gave their ſanction to 
lord Coke's doctrine in the full extent of it, that is, in the caſe of a gift where heirs male of the body were both words of purchaſe 
and of limitation; and lord Dyer's authority ought to have the greater weight, becauſe he is not contradicted by any other re- 
port of the tame caſe z not even by lord Anderſon, who was counlcl for the ſecond fon, for he only takes notice of lord Coke's 
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iven againſt 
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} 
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Lib. 1. Of Tenant in taile, &c, Sect. 33. 28 


de les donees eſt te- nees is tenant in taile, eſtatein taile, but to a bare leſ- 


. 12 . ſee for life. [5] (1) Firit, if he [4] 14. E. Entre Corg. 56. 45: 
nant en le taile apres after poſhbilitie of iſ- n in foe, this 22 4 


pollibilitie diſſue ex- ſue extinct. is a forfeiture of his eſtate (2). hg Fe. M. * 159. 32. K Js 
tint? Secondly, if an eſtate in ,- £ Pat whores 
- . . 0 2. K. 2 147. 41. F.. 
fee, or in fee taile, in reverſion, 3. 12. 20. E. 3. reſceit- 38. E. 3. 
or remainder, deſcend or come to this tenant, his eſtate is drowned, and the fee or fee taile ex- 33 · Lewes Bowles' caſe ubi (nyt. 
ecuted, Thirdly, he in the reverſion or remainder ſhall be received upon his default, as well 
. bare tenant for life (3). Fourthly, an exchange between a bare tenant for life and him is 
good, for their eſtates in reſpect of their quantity are equal; ſo as the difference ſtandeth in the 
ny and not in the quantity of the eſtate, And as an eſtate taile was originally carved 
out of a fee fimple, ſo is the eſtate of this tenant out of an eſtate in eſpeciall taile. And he is 
called tenant in taile after poſſibilitie of iſſue extinct; becauſe by no poſſibility he can have any 
iſſue inheritable to the ſame eſtate raile, But if a man giveth land to a man and his wife, 
and to the heires of their two bodies, and they live till each of them be C. yeere old, and have 
no iſſue, yet do they continue tenant in taile; for that the law ſeeth no impoſſibilitie of having 
children. But when a man and his wife be tenant in eſpeciall taile, and the wife dieth without 
iſſue, there the law ſeeth an apparent impoſſibility, that any iſſue that the huſband can have 
by any other wite ſhouid inherit this eſtate. And let this tenant keep his eſtate, for he hath 
theſe priviledges in reſpect of the privity of his eſtate, and of the inheritance that was once in 
him. [e] For in the caſe of Evens (4), Mich, 28 & 29. Eliz. it was adjudged, that where tenant [ſc] 11. Co. fol. 83. Lewes 
in taile after poſſibility of iſſue extinct granted over his eſtate to another, that his grantee was Bowlen caſe. (Poſt. 316.) 27. 
compelled to attorne iA quid juris clamat (5), as a bare tenant for life, and ſo be named in the 6. Ut, ai6, th, ag. K. 
writ; for by the aſſignement the privity of the eſtate being altered, the priviledge was gone; MANLY 


and this judgement was aflirmed in a writ of error, and herewith agreeth 27. H. 6. tit, aid, 27. H. 6. tit. aid. 29. E. 3.1. b. 


Statham 29. E. 3. 1. b(6), 


Sect. 33. 
1 TEM }#* tenements LSO if tenements J la feme devie 


font dones à un be given to a man fans ifſue. So as Lewes Bowle's cafe 13. Co. fol. 


home et a ſes heires, and to his heires which bee — er 6 
gue il engendra de he ſhall beget on the and that by dying without 397; Ce. Eliz. 315. 1. Cv: 76, 
. . 0 > . , "i" . 08} 
corps ſa feme, en ceſt bodie of his wife, in 3 if 2 in fee 
; 2 © e made to the wie of a man 
cas la feme nad ryen this caſe the wife hath and his wife for tearme of 
en les tenements, et nothing in the tene- their lives, and after to the uſe 


Fo * of their next iſſue male to be 
le baron eſt ſeiſie co- ments, and the huſband mg OG 


me donee en Jpeciall is ſeiſed as donee in t the uſe of the huſband and 
taile. Eten ceo cas, eſpeciall taille. And in wife, and of the heires of their 


. I Py MK h | 
ff la feme devy ſans this caſe if the wife 12. ns ict male at ths 


: . . having no iſſue male at that 
iſſue de ſon corps die without iſſue of time; in this caſe the huſ- 


band and wife are tenants in 
ro endres per Jo „ her body begotten by ſpeciall taile executed (7), and 


baron, dongues le ba- her huſband, then the atter they have iſſue a ſonne, 


ron eft tenant en taile huſband is tenant in in this caſe they are become 
_ 3 : wy tenants for life, the remainder 
apres Pelſibility diſſue taile after poſſibility of to the ſonne in taile, the re- 
extintet. iſſue extinct. mainder to them in ſpeciall 
. | taile (8), for albeit their eſtate 
taile is turned to an eſtate for life, yet they have but a bare eſtate for life; but if the iſſue die, 
and the huſband die having no other iſſue, and then the ſonne die without iſſue, the wife ſhall 
have the priviledges belonging to a tenant in taile after poſſibility of iflue extinct, as it appear- 
eth in Lewes Bowles' caſe ub; ſupra, where it is ſaid, that the ſtate of this tenant muſt be creat- 
ed by the act of God, and not by limitation of the party, ex di/poſitione Legis, and not ex pro- | 
viffone hominis [d]. If land be given to a man and to his wife, and to the heires of their two [] 7- H. 4- 16. 8. E. 1. Aft, 
bodies, and after they are divorced caſa præcontractus or conſanguinitatis, or affinitatis, their Re IR = 1 At £54 
eſtate of inheritance is turned to a joint eſtate for life, and albeit they had once an inheritance 135.151. 5. Ce 10 b. 2.5. 


h : - 5 . 140. 141. 7. Co 42. b. Kenne's 
in them, yet for that the eſtate is altered by their owne act, and not by the act of God, viz. by caſe. and 4. Co. 275 


the 

(1) 43. Af. 24. Hal. MSS.—(2) So if he miſpleads, 39. E. 3. 16. Hal. MSS.—(3) 28. E. 3.96. Contra as to receipt Hal. MSS. 
— (A M. 26. 27. Eliz. B. R. Leon. T. 29. Eliz. Clench 88. Evans and Aprichard. Hal. MSS. See Aprice's caſe, 2. Leon. 40. 3. 
Leon. 241. which ſeems to be the caſe referred to by lord Coke and lord Hale. The anonymous caſe in 1. Leon. 290. and 3. 
Leon. 121. ſeems alſo.to be the ſame caſe.—( 5) 28. E. 3. 96. Grantee has the privilege. Hal. MSS. But ſee the reaſons for the 
judgment cited by lord Coke in the books cited in note 4.—(6) Quzre if puniſhable for waſte. Hal. MSS. See 2. Inſt. 302.— 
(7) Cordall's caſe Cro, Eliz. 315. is to the contrary ; for there land was deviſed to A for lite, remainder to his firſt and other 
ſons in tail male, remainder to the heirs of A's body, and according to Croke, who mentions the caſe as reported to him b 
lord Coke, it was reſolved, that A's eſtate tail was not executed for the pollibility of the mean eſtate's interpoſing, but was ſo 
disjoined during A's life, that his wife could not be endowed. But ſee Caf. B. R. temp. Hardw. 17. where lord Hardwicke 
ſays, that Corda I's caſe has been ſeveral times denied to be law.,—($) Sic nota remainder ſupported, ewithout particular eflate, 
by the poſſibility that ſue may be born. But if ſuch tenant levies a fine, now this remainder is deſtroyed, becauſe the eflates are con- 
Jounded, Hal. MSS.—Here it is proper to add, that there is a differ ence between ſubjoining the inheritance to the particular 
eſtate by the ſame conveyance as limits the intermediate contingent remainder, and an acceſſion of one to the other by a 
diſtin and ſubſequent act or conveyance; for in the latter caſe the contingent remainder is deſtroyed, though not in the for- 
mer. See acc. Purefoy and Rogers 2. Saund, 380. It has even been adjudged, that in the latter caſe the deſcent of the inheri- 
tance on the perſon having the particular eſtate will deſtroy the contingent remainder, where the deſcent has been x 17 
to the commencement of the particular eſtate. See Kent, and Harpoel. 1. Ventr. 306. T. Jo. 76. Hooker and Hooker Cal. in 
temp. Hardw, 13. But a deſcent of the fee on tenant for life will not hurt the contingent remainder, where the particular 
eſtate and the deſcent take place at the ſame time, and are derived from the ſame per/on ; as where land is deviſed to A for 
life, remainder over on a contingency, and at the deviſor's death the reverſion deſcends upon A as his heir. See acc. Archer's 
caſe 1. Co. 96. Plunkett and Holmes 1. Lev. 111. and Boothby and Vernon 9. Mod. 147- The caſe of Wood and Ingerſole 
Cro. Jam. 260. ſeems contra; but ſee the obſervation on the laſt caſe in T. Jo. 79. and Pollexf. 481. It would be a great 
omiſhon not to apprize the ſtudent, that the ſubje& of this note is fully gone into by Mr. Fearne in his Efſay on Contin- 
gent Remainders. See page 111. to 118. of the ſecond edition, where the author moſt_ learnedly and ingeniouſly ſtares the 
ſeveral diſtinctions, explains the reaſons on which they depend, and endeavours to reconcile all the caſes on this nice ſubject. 


— — 


* * 


account of the reaſons of the judgment, by obſerving that they were not mentioned in court, See 1. And. 71. Accord- 
ingly Mr. Serjeant Rolle cites Shelley's caſe as having determined the point. See 2. Ro. Abr. 416. F. pl. s. Afhenhurlt's caſe. 
Mich. 7, Jam. is the next authority, and in that land was deviſed to executors till go. ſhould be raiſed tor the hee 8 the 

| , | + teltator's 


Cap. 3. Of Tenant in taile, &c. Sect, 34. 


the death of either party without ifſue, they are not tenants in taile after poſſibility of iſſue 
extinct (1). Lands are given to the huſband and wife, and to the heires of the body of the huſ- 
band, the remainder to the huſband and wife, and to the hcires of their two bodies begotten; the 
huſband dies without iſſue; the wife ſhall not be tenant in taile after poſſibility, for the remain- 


Lib. 1. 


(1. Ro Abr. 841.) 


der in ſpeciall taile was utterly void, for that it could never take effect; for ſo aß as the huſ- 


band ſhould have iſſue, it ſhould inherit hy force of the generall taile, and if the 
without ifſue, then the ſpeciall eſtate taile cannot take effect, in as much as the iſſue, 
which ſhould inherit the eſpeciall, muſt be begotten by the huſband, and ſo the 


is larger and 1 hath fruſtrated the eſpeciall which is leſſer. 
ed 


with a woman in 
frankmarriage, al- 
beit the woman 
( which was the 
cauſe of the gitt) 
dicth without iſſue, 
vet the huſband 
ſhall be tenant in 
tayle, apres polſibi- 
be, & E I 22 
he and his wife were 
donees in eſpeciall 
taile, and fo with- 
in the words of Lit- 
tleton. The reſi- 
due of this ſection 
is evident. 


eſtre tenant en le taile 
apres poſſibility difſue ex- 
tindt, forſque un des do- 


nees, ou le donee en te 


ſpecial taile, Car le donee 


en general taile ne poit 
eftre unque dit tenant en 
taile apres poſsibility diſſue 
extinct; pur ceo que touts 
temps durant fa vie, il poit 
per poſaibility aver iſſue que 
poit inheriter per force de 
meſme le taile. Et iffint 
en meme le manere liſſue, 
gue eſt heire a les donees 
en un eſpecial taile, ne poit 


uſband die 


nerall, which 
And the wife in that caſe 


can be tenant in taile 


after poſſibility of iſſue 
extinct, but one of the 
donees, or the donee in e- 
ſpeciall taile. For the do- 
nee in generall taile can- 
not be ſaid to be tenant in 
taile after poſſibility of iſ- 
ſue extinct; becauſe al- 
waies during his life, he 


may by poſhbility have iſ- 
fue which may inherit by 
force of the ſame entaile. 
And ſo in the ſame man- 
ner the iſſue, which is heir 
to the donees in eſpeciall 


| ſhall be puniſhed tor waſte. 

Sect. 34. 7 7.4 
F lands be gi- T nota que nul poit ND note that none * 
ven to a man 41 


taile, cannot be tenant in 
taile after poſſibility of 
iſſue extinct, for the rea- 
ſon aboveſaid. 


And note that tenant in 
taile after poſſibility of 
iſſue extinct ſhall not be 
que puny de waſt, pur puniſhed of waſte, for the 
lenheritance que fuit un inheritance that once was 

oits en luy, 10. Hen. 6. 1. in him. 10. H. 6. 1. But 

7 foe contre an, fot” 8 Hes —— en le rever/ion he in the reverſion may 
+ amr Soya ag port entrer fil alien en fee, enter if he alien in fee, 
45. E. 3. 22. 4 45. E. 3. 22. | 


e/tre dit tenant en taile a- 
pres poſsibilitie diſſue ex- 


tine, cauſa qua ſupra. 


This, and that 
which follows, is 
not in the firſt (2) 
edition ( which I 
have.) And there- 
fore, (that I may 
ſpeake it once for 
all) it was wrong 


(Dr. and Sud. 61. 11. Co, 80.) * Et nota que tenant 


en taile apres poſſibulitie 
diſſue extinct ne ſerra un- 


CnaP. 
(1) Higſt and and wife tenants in ſpecial tail; the huſband was attainted of treaſon, or leqnes fine with proclamations ; the huſband 
Le A dies having iſſue by the wife : the iſſue cannot inherit, and yet to many purpoſes the wife ſurviving is tenant in tail after poſſibility, 
. / for if ſhe makes leaſe for 21 years according to the flatute, it ſhall bind the conuſee, or if it is for three hives, it ſhall not be a forfeiture, 
} 4 H. 22. Jac, Rot. Crocker and Kelſey. Hob. Rep. Melton's caſe. Vid. 9. 4 7 Beaumont's caſe 
Quzre. Vid. this caſe of Beaumont afterwards debated. H. 13. Cha. B. R. in Baker and Willis Cro. . 476. The caſe of Crocker 
and Kelſey is in W. Jo. 60. Hutt. 84. Cro. Jam. 688. Bridgm. 27. 2. Ro. Rep. 490.498 1. Ro. Abr. 843. pl. 3. and O. Bendl. 
139. 143. Beaumont's caſe is in 9. Co. 148. b. and Metton's caſe is in Hob. 254. Note, that in the caſe of Crocker and Kelſey, 
the queſtion was on the operation of a leaſe for 21 years not warranted by the 3z- H. 8. the antient rent not having been re- 
ſerved ; but the iſſue in tail having levied a fine during the wife's life, it was adjudged that the leaſe was good; but it 
was to have been agreed, that the wife, notwithſtanding the huſhand's death, was tenant in tail ſo as to be capable of making 
Jeaſes within the ſtatute, Indeed this latter point had been adjudged in a former caſe, which is in Godb. 102. See too 4. "8 
Leon. 57. Es to the former point, beſides the books already cited, ſee 2. Sid. 62.— (2) By the firft edition, lord Coke means £ 
that printed at Rohan, as appears by the preface to this his Commentary on Littleton. But the edition by Lettou and Macklinia, . 
which was really the firſt, is alſo without the addition here mentioned. It appears to have been firlt introduced into the HS 
edition by Redman —See further as to the ſubject of tenant in tail after poſſibility. Vin. Abr. Tayle, I. & War te . 12. * ry m// 5 
— — 72 7 l . 
teſtator's three daughters, and afterwards to his right heirs males for ever, and one Beard was found by ſpecial verdict to be "ET 
the heir mal: ; but the court of king's bench held that he could not take the remainder, becauſe the three daughters were **" ih 
the heirs general, and in Eaſter 17. James the judgment was affirmed in the exchequer chamber. This caſe is the ſtronger, ,-/ /{ 
becauſe it aroſe on a will, and the teſtator, in the deviſe to his heirs male, mentions his heirs general, which no doubt was 7 / 
urged as a circumſtance to ſhew that the teſtator meant a "prev kind of heir, and might have warranted a departure from &. 
the ſtrict ſenſe of heir without overturning lord Coke's general rule. See Hob. 34. and Palm. 50. Ccunden and Clerke already 
ſtated from lord Hobart at the beginning of this note, is another caſe where a dewiſe to herrs male could not take effect, 
becauſe the heirs general were females; and this judgment appears to have been alſo affirmed on error in B. R. ED Cent. 
294. There are ſeveral modern determinations to the ſame purpoſe. In Southcott and Stowell, which was adjudged about 
the 29, of Cha, 2. one having two ſons covenanted to ſtand ſeized to the uſe of the eldeſt in ſpecial tail male, remainder to the 
heirs male of the covenantor, or according to one report of the caſe the heirs male of kis body, and for want of ſuch iſſue to 
his own right heirs. The eldeft ſon dies leaving a ſon and daughter zthe covenantor dies, and then the ſon of the covenantor's 
eldeſt ſon ; and the queſtion was whether the ſecond ſon or the daughters of the eldeſt fon ſhould have the eſtate. The court 
determined in favour of the ſecond ſon, becauſe the grandſon ſurvived the grandfather, and being ler general as well as male 
could take either by purchaſe or deſcent on his death, and therefore it was immaterial whether an eſtate for life aroſe to the cove- 
nanter by 1mplication or not ; but it was agreed by the whole court, and even by the counſel for the ſecond fon, that if the 
grandſon had not furvived, the ſecond ſon could not have taken by purchaſe, becauſe his nieces would have been heirs ge- 
neral, and conſequently he could not have been complete heir. See 1. Freem. 216. 225. 1. Mod. 226. 237. 2. Mod. 
207. and 3. Kebl. 504. In 1695 lord keeper Somers, in the caſe of Starling and Elrick, decreed againſt one, who claimed 
to take by purchaſe under a deviſe to heirs male, becauſe a female was the heir general. dee Prec. in Chanc 54. The 
caſe of Ford and lord Oſſulſton, which was determined in Mich. 7. Ann, by the king's bench is ſtill ſtronger, for in that 
one 


It ſeems, fhe cannot ſuffer recovery after. 
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Lib. 1. Of 


ENANT fer 
la curtefie Den- 
gleterre eft, lou, home 
prent feme ſeiſie en 


fee fimple ou en fee 


taile general, ou ſeiſie 
come hezre de le taile 
ſpecial, et ad iſſue per 
meſme la feme male 
ou female, oyes ou 
wife (1), ſoit liffue 
apres mort ou en 
vie, /i la feme deviey 


le baron tiendra la 


terre durant ſa vie, 


per la hy Dengle- 
terre. Et eſt appel te- 
nant per le Curteſie 
Dengleterre, pur ceo 
que ceo eft uſe en nul 
auter realme, forſque 
tantſolement en En- 
gleterre. 

Et aſcuns ont dit, 
que il ne ſerra tenant 
per le curteſie, fi non 
gue lenfant, quil ad 
per ſa feme, ſoit oye 
crie, car per le crie eſt 
prove que le enfant 
uit nee wife ; Ideo 


Curteſie Dengleterre. 


T. by the cur- 
teſie of England 
is, where a man taketh 
a wife ſeiſed in fee fim- 
ple or in fee taile ge- 
nerall, or ſeiſed as heir 
in taile eſpeciall, and 
hath iſſue by the ſame 
wite, male or female 
borne alive, albeit the 
iſſue after dieth or li- 
veth, yet if the wife 
dies, the huſband ſhall 
hold the land during 
his life by the law of 
England. And he is call- 
ed tenant by the cur- 
teſie of England, be- 
cauſe this is uſed in no 
other realme but in 
England onely. 

And ſome have ſaid, 
that he ſhall not be te- 
nant by the curteſie, 
unleſſe the childe, 
which he bath by his 
wife, be heard crie; 
for by the crie it 1s 
proved, that the child 
was borne alive. Ther- 
fore Quzre. 


Rare of. 2/6. Bri tf. 272. 


Quere (2). 
At the coronation of king R. 2. 


Lancaſtriæ, coram dicto domino 


Fengſc halciæ Anglicæ, et ut dux 


ancaſtriæ ad gerendum principa 


the Curteſie Dengleterre. Sect 35. 
CHAP. 4. Sect. 38. 


R IST feme 


eilie. And firſt of .. . 


what ſeiſin a man ſhall be te- 
nant by the curteſie. 05 There 
is in law a twofold ſeiſin, viz. a 
ſeiſin in deed, and a ſeiſin in 
law, whereof more ſhall be ſaid, 
Sect. 468, and 68 1. And here 
Littleton intendeth a ſeiſin in 
deed, if it may be attained 
unto. 72 As if a man dieth 
ſeiſed of lands in fee ſimple or 
fee taile generall, and theſe 
lands deſcend to his daugh- 
ter, and ſhe taketh a huſband 
and hath iſſue, and dyeth be- 
fore any entry, the huſband 
ſhall not be tenant by the cur- 
teſie, and yet in this caſe ſhe 
had a ſeiſin in law; but if ſhe 
or her huſband had during 
her life entred, he ſhould have 
been tenant by the curteſie (3). 
[z] A man ſeiſed of an ad- 
vowſon (4) or rent in fee hath 
iſſue a daughter, who is 
married, and hath iſſue, and 
dyeth ſeiſed, the wife, before 
the rent became due or the 
church became voyd, dieth, 
ſhe had but a ſeifin in law, 
and yet he ſhall be tenant by 
the curtefie, becauſe he 
could by no induſtry attaine 
to any other ſeiſin, Et impo- 
tentia excuſat legem (5) Buta 
man ſhall not be tenant by 
the curtefie of a bare right, 
title, uſe(6),orofareverſion(7) 
or remainder expectant upon 
any eſtate of freehold, unleſſe 
the particular eſtate be deter- 
mined or ended during the co- 
verture. 


faith the record, [5] Fohauzes rex Caſtiliæ et Legionis Dux 
rege et canſilia ſuo comparens, clamawvit ut comes Leiceftrie officium 


lem gladium domini regis wvocat? 


Curtana die coronationis ejuſdem regis, et ut comes Lincolu' ad ſcindendum et ſecandum coram pſd 
domino rege ſedente ad menſam dicto die coronationis ; et quia fact diligenti examingtione coram per- 
itis de confilio regis depremiſſis, ſatis conſtabat eidem conſilio, quod ad ipſum ducem tanquam tenen- 
tem per legem Anglia poſt mortem Blanchie gquondam uxoris ſuc pertinuit officia predier prout ſu- 


le] F. N. B. 194. 
(Poſt, 153.) 


III. Mar. Dyer 55, 


(Poſt. 40.) 


g] 7. E. 3. 66. 3. H. 7. 8. 


(6, Co. 68. a, 1. Co 97. b. 9 
Co. 34. Ante 15. b.) 


(8. Co, 96.) 


[5] Proceſſ. ſaßt. ad Coronatie 
onem R. 2. Anno regni ſui pri- 
mo Rot. clauſ. m. 45, 


perius clamabat exercere, confideratum fruit per ipſum regem et conſilium ſuum prædictum, quod 
idem Dux officia prædicta per ſe et ſufficientes . ſuos faceret et exercerct, et feoda debi 1 in 
| | ac 
(1) Inſtead of eyes ou wife, the words are nec wif in L. and M. This latter reading is conformable to lord Coke's tranſla- 
tion.—(2) This guere is in L. and M. but not in Roh.-(3) But entry is not always neceſſary to give ſeiſin in deed ; for if the 
land is in leaſe for years, curteſy may be without entry or even receipt of rent, the poſſeſſion ot the leſſee for years being 
deemed the poſſeſſion of the hvſband and wife, See the caſe of De Grey and Richardſon 3. Atk. 469- Lord Coke's doctrine 
about ſeiſin for a peſſeſſio fratris is the ſame. See ante 1 5+ a. In n. 4. there the caſe of Newman an Newman 1s cited, from 
Wilſ. vol. 2. p. 516. but no hint being given of the point adjudged, it may be proper to add here, that in that caſe the court 
conſtrued the poſſeſſion of a mother 11 a poſſeſſion for an infant her ſon as his guardian by law, ſhe being nexr of blood to 
whom the inheritance could not deſcend, and held it a ſufficient ſeifin to exc ude the daughters by a former wenter.— 
(4) Whether it be an advowfon in groſs or appendant. A ſeiſed of a manor, to which an ad voauſon is appendant, dies, kawing iſſue 
a daughter, <who takes huſband and dies before entry into the manor. It ſeems, that the huſband Hall not be tenant by the curte() of 
the advowſon, nor of the nents incident to the manor, becauſe he had not ſeifin of the principal, Hal. MSS.—(5) According to Per- 
kins, the huſband ſhall have curteſy in an advowſon, though he ſuffers the ordinary to preſent by lapſe on an avoidance in his 
wife's life-time. Perk. Sect. 468. But ſuch a caſe is not within lord Coke's reaſon for allowing curteſy of an advowſon without 
ſeiſin in deed ; nor do I find any authority to ſupport the doctrine, befides Mr. Perkins's name. That indeed, on account of the 
learning and ingenuity diſplayed in his Profita le Book on the laws of England, ought in general to have conſiderable weight; 
though one, who wrote ſoon after Mr. Perkins, defcribes him to be à man that wwriteth of diverſe titles of our law rather ſubtilly 
than ſoundly. Fulb. Paral. 40.a. See alſo a more particular character of Mr, Perkins in Fulb. Prepar. 28. a.— (6) Here an uſe be- 
fore or not executed by the 27. H. 8. muſt be meant; for an uſe within that ſtatute is a legal eſtate, See acc. 2. And. 75. 147. 
and by lord Coke himſelf in Cro. Jam. 20. See alſo 1. New Abridgm, 660. But tho 
curtely of tryfts, yet ſince lord Coke's time our courts of equity have allowed curteſy 2 
which, though in law mere rights and titles, are deemed efates in 42 8. and made to conform to many of the rules and con- 
ſequences incident to eſtates in /aw. See in 1. Atk. 603 the caſe of Caſhborn and Ingliſh, in which lard ch. 
creed curteſy of an equity of redemption. See 8. C. more fully reported in Vin. Abr. Carteſy E pl. 23. vever - 
of. benefit may have a truſt of inheritance, which may be ſo declared as to prevent curteſy, as by directing the pro 7 * 
during the wife's life to be paid for her ſeparate uſe; for in ſuch a caſe the intention to exclude the huſband from curteſy 
is manifeſt, and he cannot have an equitable ſeifin. 3. Atk. 715. It is alſo proper to remark, that tough curteſ out of s IF 
is allowed, yet dowwer has been refuſed ; a partiality not eaſy tb be reconciled with reaſon, however ſettled by the current 0 w 
thorities, But as to this ſee Poſt 31. b.—(7) Mr. Perkins makes a gquere, whether, if a woman ſeiſed in fee makes leaſe for 
life, reſerving rent to her and her heirs, the huſband ſhall not have curteſy in the rent during the leaſe ; but he ſeems to aſs 
that the huſband ſhall not have curteſy of the land itſelf, unleſs the leaſe determines before the wife's death. Perk. Sect 467. 
See Poſt 32a. where in a like caſe lord Coke ſays, that the wife ſhall not have dower. But if a rent is incident to a reverſion 
expectant on an eſtate tail, the huſband ſhall have curteſy of the rent till the tail determines. Poſt 30. a. 
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| nd alſo a brother, deviſed to bis | three ſons ſucceſſively in tail male, with 


one Ford having iſſue three ſons and a * hter — 
- ever, and the three fons beipg dead without iſſue, the whole court held, that the 
© E ” » — q * 0 To — 1 brother 


remainder to his own right heirs male for ever, 
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in ſtrictneſs of law there cannot be . SL 7 
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hac Hove obtineret, Qui quidem dux officium Seneſchalcia prædict perſonaliter adimplevit, &&co 
And every man, that claimed to hold by grand fenjanty to do any ſervice to the king at his 
coronation, exhibited his petition to the ſaid duke as ſteward of England, who upon hearing 
the proofes either allowed or diſallowed the ſame. | 

Rot. Patent. Ann, 20. H, 6. In letters patents made by King H. 6. to Richard earle of Saliſbury you ſhall finde this 
clauſe, 2rod chariſſimus conſanguineus nofter Richardus, nunc comes Sarum, qui Aliciam filiam et 
heredem Thome nuper comitis Sarum adbuc ſuperſtitem duxit in uxorem, et cu cadem Alicia pro- 
lem tempore mortis predifte Thom habuit et habet ſuperflitem de prefenti, coque pretextu iden "Y 
Richardus nunc comes Sarum nomen, ftatum et honorem comitis Sarum, re, hahet, et pro tempore _ 77, 4 1 

| N 


— 


. 


W N lit de jure pretextu præm i ſſorum habere debet (1). The tame of the iſſue, which the ſaid 7 

dad J J | Richard earle of Saliſbury had by the ſaid Alice was Richard, who married with Anne the ſiſter 
W N A Rot. Patent. de anno 25. H. 6. and heire of Henry Beauchamp earle of Warwicke, who was earle of Warwicke to him and to 
* N ns his heires, and duke of Warwicke to him and to the heires males of his body. And Richard the 
NSN ſonne having then no iſſue by his wife, king H. 6. in 27. yeare of his raigne granted to him that 
py IS he ſhould be earle of Warwicke, Licet ipſ et prædicta Anna exitum inter eos ad prafens non ha- 
* \ FI A bent, Theſe and many more I have read e this matter, and 8 es reader, i 
LN \ \ ue Oe e tuo JW 20 70 enim nei fe. ,. _ A Ain. 2 e. 4 
N > [i] Vid. 1. E. 3. C. 5. T. 3. * If eftatE of frechofd in Tergniories, rents, commons, or ſuch like be ſuſpended, a 1 
NN (Poſt. 30.) man ſhall not be tenant by the curteſie; but if the ug N be but for yeares, he ſhall be te- 

\ | nant by the curteſie. As if a tenant make a. leaſe for lite of the tenancie to the ſeiguioreſſe, 2 
WY N who taketh a huſband, and hath iſſue, the wife dieth, he ſhall not be tenant by the curteſie (2), YN 
IT ) N but if the leaſe had been made but for yeares he ſhall be tenant by the curteſie. , 

FRO En fee fimple on en fee taile generall, ou ſeifie come heire de la taile 


IN „„ 7 Nay, ſpecial, et ad iſſue per la feine male ou female. Secondly, of what eſtate. If lands 


ah. is. be given to a woman and to the heires males of her body, ſhe taketh a huſband and hath iſſue 
%, 7 $5 8 : . 

N N Paiae's cale 8. Co. fol. 34. a daughter and dieth, he ſhall not be tenant by the curteſie; becauſe the daughter by no poſſibi- 

\ 8 N lity could inherite the mother's eſtate in the land; and therefore where Littleton faith, iſſue by 

5 N his wife male or female, it is to be underſtood, which by poſſibility may inherit as heir to her 

N mother of ſuch eſtate. Littleton himſelf explaneth this by expreſſe words Cap, Dower fo. 40. 

D N Sect. 52. And therefore if a woman tenant in taile generall maketh a feoffment in fee, and 

d N N N | taketh back an eſtate in fee; and take a huſband and hath iſſue, and the wife dieth, the iſſue 

AY-:- N may in a formedon recover the land againſt his father; becauſe he 1s to recover by force of the 

* \ | eſtate taile as heire to his mother, and is not inheritable to his father (3). Figs 

N A Et ad oe: 3. The time of having the iſſue. 4. What kinde of iſſue. If a man 

: [a] Old tenures 2x. H. 3. tit. ſeiſed of lands in fee hath iſſue a daughter, who taketh huſband and hath iſſue, the father 

D NJ dower 198. | dieth, the huſband enter, he [a] ſhall be tenant by the curtehe, albeit the iſſue was had before 

| N > K: the wife was ſeiſed. And fo it is albeit the iſſue had dyed in the life time of her father before 


in fee taketh huſband, and by him is bigge with childe, and in her travell dieth, and the 
childe is ripped out her body alive, yet ſhall he not be tenant by the curteſie; becauſe the 
ehilde was not borne _— the marriage, nor in the life time of the wife, but in the megane 


— 


—— MESS 
£749 


d N [5] Vide Paine's caſe, ubi ſupra. any deſcent of the land, yet ſhall he be tenant by the curteſie (4). If a woman [5] ſeiſed of lands 


185 timẽ the land deſcended, and in pleading he muſt alledge, that he had iſſue during the marriage. 
10 BraR. lid. g. 4 8 If the wife be [e] delivered of a monſter, which hath not the ſhape of mankinde, this is no 
. 5.437. 435. . . > . . © 4.9 As - 
ritt. ca. 66. and ca. $3. iſſue in the law; but 3 the iſſue hath ſome deformity in any part of his body, yet if he 
Fleta lib. 1, c. 5. and lib. 6, cap. hath humane ſhape this ſufhceth, Hii, gui contra formam humani generis converſo more procre- 
57 antur, (ut fi mulier monſiruoſum wel prodigigſum fuerit enixa) inter liberos non compulentur. Partus 
{Ante 3. b. 7. b. 8. 3.) tamen cui natura aliquantulum, ampliawerit vel diminuerit non tamen ſuperabundanter, ut ji ſex digi- 
tos wel niſi quatuor habuerit, ben? debet inter liberos commemorari. Si inutilia natura reddidit meme 
bra, ut fi curvus fuerit aut gibboſus wel membra tortuoſa habuerit, non tamen eft partus monffrugſus. 
Item puerorum alii ſunt maſculi, alii femine, alii hermophradite. Hermophradita tam maſculo quam 
ami næ 7 ſecundum præwalęſcentiam ſexus incaleſcentts, 
If the iflue be born deaf or dumbe or both, or be born an ideot, yet it is a lawfull iſſue 
to make the huſband tenant by the curteſie and to inherit the land. | 


"4 


[4] 28. H 8. 25. Dyer. Oyes ou VIVe. If it be borne alive [4] it is ſufficient, though it be not heard 

N Paine's caſe ubi ſupra. _ ery; for peradventure it may be born dumbe. And this is reſolved cleerly in Paine's caſe a7 
| dd Fee « 147 Fine Cl 71+" ſupra. For the pleading (as hath beene ſaid) is, that during the mariage he had iſſue by 
d 7¹ C 2 — ae, * #4 his wife, and upon that point the triall is to be had, and upon the evidence (5) it muſt be prov- 

| Ars Pres gs Fen ed, that the iflue was alive, for mortuus exitus non eff exitus, ſo as the crying is but a proofe 
\ | that the childe was born alive, and ſo is motion, ſtirring, and the like, And it is ſaid by an 
L.] Mirror cap. 1. ſect. 3. ancient author [e] that it was ordained in the raigne of king H. 1. Que touts que ſurvequi/> 


x f 3 : , 1 5 . ert * ; | 
IF, | (1) So nota till iſſue the huſband cannot uſe the title of his wife's dignity ; but afterwards he may. So adjudged by Hen. 8. in the caſe 
. 2 * as” of Wimby, auh claimed the title of lord Talboys in right of his wife. Hlal. MSS.—This annotation ſhews, that in the opinion. of 4 2 8 
re . AERIE lorT Hale a title of honour admits of curteſy. But lord Coke, after ſtating two precedents, one of curteſy in a title of ho- eee "A 
Fiz 1 0 * . * 0 p . 7 

.,. + Nour, and another of curteſy in an office of honour, avoids making the leaſl inference, and profeſſedly leaves the reader to his | 
#2 : Ar 2 44+ , own judgment; from which reſerve it may be conjectured, that he had bis doubts. In fact, the point had been ſeveral times Zee. Puri g 
— «*, controverted in lord Coke's time. About the year 1580 Richard Bertie claimed the barony of Willoughby in right of his lady %, 1 
„ Catherine, ducheſs of Suffolk, he having had iſſue by her. The claim was referred by queen Elizabeth, to lord Burge hley, Hr rade, Is, 

Ao 8 * y q gniey 

Kren . 4 — A and two other commiſſioners, as was alſo a claim of the ſame cignity by Peregrine Bertie, the ſon and heir of the duchets of . 4 A 
2 2. Ae. Ae Suffolk by Richard Bertie. At one time the precedents urged for the huſband were thought to make an impreſſion on the, z A 
* commiſſioners; but finally they made a report in favour of the ſon, who was accordingly admitted to the dignity in the life- 24 al j 
«#41 


| Boos. _ time of his father. See Coll. Proceed. on Claims of Baron. 1, to 23. But notwithſtanding this caſe, two other claims of a like kind 


{ * 


7. were made within a few years after, the firſt about 1586 by Sir Thomas Fane, in right of his wife Mary, the daughter and heir of 
2 A Henry lord Bergavenny, and the ſecond about 1604 by SampſonLennard, in right of his wife Margaret lady Dacres. Of the event. | 
. - the former claim, I do not find any account; but as to the latter it appears, that king James referred it it to commiſſioners, and gu * 
| Al PIT ＋ a. 7 Athat lady Dacres dying before any deciſion, the affair was compromiſed in 1612 by the king's granting precedency to the huſ- jg, 7. 
/ band as eldeſt ſon of lord Dacres, The letters patent giving this precedency recite, that the commiſhoners kad fourd baronies ® /_ —/ 
— . / Ar on the like right gonferred on the huſband in ſeveral families, and in this 1 ar barony of Dacres three ſeueral precedents There * 7 
4 7 A oF, pe are other expreſſions equally remarkable for a ſtudied ambiguity, ſuch as leaves undecided whether the pretenſion to the wite's /, A 4 | 
of 7 © 7 title was deemed a claim of favour or of right from the crown, and appears calculated to avaid an adjudication of the point; reer 
2 42 Af and in this unſettled ſtate of things, it is not ſurpriſing, that lord Coke ſhould be ſo cautious of advancing any band Aue 1 
2 doctrine on the ſubject. I cannot learn that there have been any claims of dignities by curteſy ſince lord Coke's time, and #| 5 
A. from the want of modern inſtances of ſuch claims, and from ſome late creations, by which women have been made peereſles, in- - LY 
A D 7 order that the families of their huſbands might have titles, and yet the huſbands themſelves continue commoners, it ſeems az il the 4 2 
wr Ma prowneg notion was againſt curteſy in titles of honour. However I have not yet diſcovered, whether this great queſtion has ever 
1 ; 


x 
Ll 


ormally received the judgment of the houſe & lords. For the particulars of Wimby's caſe cited by lord Hale, ſee Coll. Claims 


. ref el Bar. 11. 44 and 72.—(2) Lord Coke means, that the huſband ſhall not be tenant by the curteſy of the /e:qnory, it being 
veilig ſuſpended during the whole time of the marriage by the leaſe of the tenancy to the wife. See further as to the effect of /uſper/ion 


e $59 3 — on curteſy in Perk. Sect. 459, 460, 461, 462.—(3) The huſband could not have curteſy in reſpect of the fee, becauſe that was de- 
Me. 17 „Mel. feated by the ſon's 1ecovery in the formedon ; nor in reſpect of the tail, becauſe the wife's feoffment before the marriage bad 


. diſcontinued the tai, and conſequently there could be no ſeiſin of it during the marriage. This ſeems to be the rationale of the 
P 7 . fe y lord Coke.-(4) Yet in ſomę caſes the zimg of having us is f conſequence. See Polt 40.—(5) Vid. Paſch. 9. E. 1. 
722 Zi e, oo Fs : 2 , LO; 260 rot; 


2 2 2 1614 aN HE "4 
| ; er aa "+ £ 3 
| en 1 7 : , | | . | ; 2 


WY 


> 


2 
FI 


% 


— 
=. 


© 68 2 - 

Ms mn A £% 
> . . KO 

1 8 r * » 


ny. 


2 


| fy 
DV 


— 


Lib. 1. Of the Curteſie Dengleterre. Sect: 35. 


fent lour dount ils uſſent conceive tenuiſſent les heritages lour fems pur lour vies, 


By the cuſtom of Gavelkind [/] a man may be tenant by the curteſie without having of [f] 9. E. 3. 38 16. E. 3. aidg 
any iſſue (1). 129. Stat. de Conſuetudinibus 


1 Ht ö - Kanciz. 
doit liſſue U mort ou en Vie. And therefore, [g] if a woman tenant in taile [e] 21. H. 3. tit. Dower 198. 
generall taketh a huſband, and hath iſſue, which iſſue dyeth, and the wife dieth without any Paine's caſe ubi ſupr, 
other ifſue, yet the huſband ſhall be tenant by the curtehe albeit the eſtate in taile be deter- U. Leon. 167, , 
mined; becauſe he was intitled to be tenant per legem Augliæ before the eſtate in taile was ſpent, eme e 1 
and for that the land remaineth. But if a woman maketh a gift in taile, and reſerve a rent to 3 hs 2 1 
| her and to her heires, and the donor taketh huſband and hath iſſue, and the donee dieth with- 3. 4 . 2 4 £ 
— OST In N 1 
out iſſue, the wife dieth ; the huſband ſhall not be tenant by the curteſie of the rent, for that »2- 24 F. . cn 2 a 
the rent newly reſerved is by the act of God determined, and no ſtate thereof remaineth. But (Pofl. 42. a.) 4A > AE Hey 
Y] it a man be ſeiſed in fee of a rent and maketh a gift in taile generall to a woman, ſhe taketh I Brooke tit. per le Curteſe $6, 
buſband and hath iſſue, the iſſue dieth, the wife dieth without iſſue, he ſhall be tenant by the 0. E. 3. 27. 


curteſie of the rent, becauſe the rent remaineth (2). The diverſity appeareth. 


S la feme devie, le baron tiendra a la terre, Sc. Foure things doe belong 
to an èſtate : of tenancy by the curtefie, viz. marriage, ſeiſin of the wife, iſſue, and death of the 
wife. But it is not requiſite, that theſe ſhould concurre all together at one time. And there- 
fore, if a man taketh a woman ſeiſed of lands in fee, and is diſſeiſed, and then have iſſue, and 
the wite die, he ſhall enter and hold by the curteſie. So if he hath iſſue which dieth before 
the deſcent, as is aforeſaid, 

And albeit the ſtate be not conſummate untill the death of the wife, yet the ſtate hath ſuch a 
beginning after iſſue had in the Ife of the wife as 15 reſpected in law for divers purpoſes, 

Fir, after iſſue had, he ſhall doe homage alone, and is become tenant to the lord, and the a- 
vowrie ſhall be made onely upon the huſband in the life of the wife, as ſhall be ſaid hereafter (6. Co, 35 b. Pefl. 67. 3. 124. b. 
when we come to the apt place (3). Secondly, if after iſſue i] the huſband maketh a feoffment in o 34+ E. 2. Cui in vita 13. 2 
fee, and the wife dieth, the feoffee ſhall hold it during the life of the huſband and the heire E. 2. Cui in vita 26. 10. E. 2 C CE oa, l 
of the wife ſhall not during Lis life recover it in /ur cui in ita; for it could not be a forfeiture, *. $35 r . n 
for that the eſtate, at the time of the feoffment, was an eſtate of tenancy by the curteſie ini- . . EET . . . 79 . 2. 
tiatè (4) and — — it is adjudged in 29. E. 3. that the tenant by the curteſie can- 14 fo Uefa fer NE 
: / — / : - FE. 3. to. 272. Mu 4 Iz 
not claime by a deviſe, and waive the ſtate of his tenancy by the curteſie, becauſe ſaith the Ae 
booke the treehold commenced in him before the deviſe for terme of his life, 


Et eſt appel tenant per le curtęſie Dengleterre, pur ceo que neſt uſe en SLE cone tours 27 


| Al Yar EEG LL a Pei, 

auter realme forſque tant ſolement en Engleterre. F 2 . 2 22 Z 
Per le Curteſie. In Latine per legem Arngliæ. eee 3 HE Fr Cn ot ae pe” * ; 

, 2 By 1 of — 

Tantfolement en Engleterre. Tt is alſo uſed within the realme of Scotland, and — . LY 

there it is called Curialitas Scotiæ. And ſo it is in the realme of Ireland (5). Ne os Hoa e 5; A. 
Et aſcuns ount dit, que il ne ſerra tenant per le curteſie, ſinon que len- 

Jant que il ad per ſa feme ſoit oye crie, car per le crie eft prove que le en- 

fant fuit nee vife. Our author having delivered his owne opinion before, viz. Oyes o .. C 5 

ie, now he ſheweth the opinions of others: for ſo is ſaid in the [& ſtatute De tenentibus per [4] Ve. Mag. Car. part. 2. fol. 

legem Angliz : and of that opinion is Glanvill II] lib, 7. cap. 8. Bracton lib. 5. tract. 5. cap. 30. 50 


Britton cap. 50. fol. 132. Fleta lib. 6, cap. 50. &. But the reaſon is againſt their opinion; 10 Glanvill lib, 7. cap. 8. Bract. 
for by the cry it is proved, &c. ſo as it is but an evidence to prove the life of the enfant. ib. 5. tract. 5. ca. 30. Britton 


. cap. fo. 132. Fleta lib, 6. 
Aſc uns ont dit. By theſe and the like ſpeeches our author intendeth, that the point = 4 3 55 3 

had been controverted, but thereby, except it be in this ſection where formerly he delivered 

bis opinion as hath been ſaid, he tacitely inſinuateth his owne judgement which in all the 

reſt holdeth for good law and warranted by good authority throughout his three bookes ; 


which kinde of ſpeech and the like I have collected together, as it appeareth by the ſections 
in [n] the margent. 


* 
* * - 
— * G Fl 
Cr G5 9 Cl LET, we 


ſm] Sec 40. 119. 132. 136. 


137. 138. 141. 145. 148. 156. 
Ideo quAare. 170. 179. 192. 202. 227. 2346 


be rejected (6). 269. 336. 339. 357. 4-0» 435. 
And ſome have ſaid, that in divers caſes a man ſhall by having of iſſue be tenant by the cur- 436. 440. 443. 460. 462. 478. 
teſie where a woman ſhall not be endowed. And therefore they ſay, if lands be given to two 551, 593+ 5-0. 522+ 523. 524+ 
. b 5 $34. 570. bor. 633. 634. 640. 
women and to the heires of their two bodies begotten, and one of them take huſband and have 642. 643. 644. 646. 658. 675. 
iſſue and die, the inheritances being ſeverall the huſband ſhall be tenant by the curteſie, as it is 689. 721. 723. 726. 730. 731. 
adjudged 7 E. 2. and in other bookes [z] this judgment is cited and allowed. But certaine it 733- 734+ 
is, that if land be given to two men and to the heires of their two bodies begotten, and the (2. Ro. Abr. 90. & Poſt, 183. 4 
one taketh wife and dieth, ſhe ſhall not be endowed, for no eſtate in the land is altered by that 338 6. 
marriage. But I leave the reader to his owne opinion or rather to ſuſpend it untill he come fe] 17. E. 3. 51. 
to 
rot. 4. Si habvit exitum, qui auditus fuit clamare ſeu vocem edere infra quatuor parietes; quia puer non fuit wiſus nec au- 
ditus clamare ab khominibus maſculis, licet per fœminas nominatus fuit Johannes. Therefore huſband not tenant by the curteſy. H. 5. 
E. 1. rot. 1. Wigorn. Hal. MSS.—I cannot gueſs what lord Hale's view could be in citing this record, unleſs it was to ſhew, that 
anciently in the caſe of curteſy the having male iſſue born alive could be proved by men only; which muft be confeſſed to have 
been a moſt unaccountable peculiarity. 
() On the other hand, curteſy by the cuſtom of Gavelkind is ſubject to ſeveral diſadvantages ; for it is only of a moiety of 
the wife's land, and it ceaſes if the huſband marries again. See Robinſ. Gavelk. b. 2. c. 1. where the learned author ſuggeſts, 
that ſome have doubted, whether there is any ſuch variance between the common law and the cuſtom, and therefore under- 
takes to prove it by authorities on record. —(2) So if it was a rent de novo granted in tail, and the wife dies without iſſue, the huſ- 
band ſhall be tenant by the curteſy. Hal. MSS.—(3) Hic ſe&. 90. 21. E. 3. 35. Hal. MSS.—(4) 4. E. 2. Cui in vita 15. 34. E. 1. ibid. 
30. 10. E. 3. 11. 22. H. 6. 24. If huſband intitled to be tenant by the curteſy aliens and retakes eftate to him and his wife, by which 
the wife is remitted, he ſball not be tenant by the curteſy. Contra if it was before iſſue had. 9. H. 7. 1. Vid. TJ. 7. Jac. Ley. . 11. 
Sparrye's Caſe. Hal. MSS.—See Ley's Rep. 9.—(5) Pat. 11. H. 3. m. 3. Cum conſuetudo et lex Angliz fit, quod fi aliquis de- 
ſponlaverit aliquam hereditatem babentem, et ex ea prolem habuerit, cujus clamor auditus fuerit infra quatuor parietes, et vir 
upervixerit uxorem, habebit tota vita ſua cuſtodiam hereditatis uxoris, licet ea heredem habuerit ex primo viro, qui plenz 
=tatiseſt; preceptum eſt, quod eadem lex obſervetur in Hibernia. Hal. MSS. This ſame extract from the patent roll of r1. H. 
3- is given in Hal. Hiſt. C. L. 180.—(6) It appears by the various reading already given, that this guere, though not in the 
Rohan edition, which lord Coke thought the oldeſt, is in that by Letiou and Machlinia, which is really the original one- 


** 


This quære is not in the originall edition of Littleton, and therefore to 


the brother could not be heir male of the deviſor's body; 2. becauſe the remainder to the heirs male were words of purchaſe, 
and by purchaſe the brother could not take as heir male, his niece being the heir at common law; and ſo jealous was lord chief 
23 Holt of departing from the eſtabliſhed doctrine, that notwithſtanding the ſpecial circumſtances in the cafe of Pybus and 
itford, which will preſently be ſtated, he doubted the authority of that caſe. See 3. Salk. 336. 11. Mod. 189 and Vin. Abr. Dewiſe 
U. b. pl. 2. in marg. The doQrine was thought to be ſo firmly ſettled by this laſt caſe, that in 1722 lord ch. Macclesfield, in Dawes 
and Ferrars, which was a caſe ſimilar to that of Ford and Offulſton, interrupted the counſel for the perſon claiming as heir male, by 
ſaying that ke would not ſuffer the bar to diſpute what was the land mark and foundation of the law; adding, that in the ca ſe of Fordand 
lord O ulflon the point had been determined on trials at bar in every court in Meſiminſter Hall, and appeared to be ſo very flain a 
caſe, that in the King's Bench the plaintiff's own counſel-2vould not aſk a ſpecial werdift. See 2. P. Wms. 1. and Prec. in Chanc. 54. 
However it was not thought proper to acquieſce in this opinion of lord Macclesficld, and a bill of review being brought to op 
verie 


Lib. 1. Cap. 5. Of Dower. Sect. 36. 
| to the proper place in the next chapter. If lands holden of the king by knights ſervice 7+ 
capite deſcend to a woman, and after office found ſhe intrude and taketh huſband and hath if- 
ſue, in this caſe the huſband ſhall be tenant by the curteſie (1); and yet if the heire male after of- 
fice in the like caſe intrudeth and taketh wife, his wife ſhal! not be endowed, for fo it is pro- 


Prerog. Regis ca. 13. vided by the ſtatute of Prarogativa regis, cap. 13. that in that caſe there accrue to the heire no 

freehold, nor dower to the wife, which by interpretation is as much as to ſay, that the heire ſhall 
33. E. 4. tit. Travers 36. have no freehold as to this reſpect to give any dower to his wife. If a man marry the niete of 
(4- Co. 55. 2, Leon, 47.) the king by licence and hath ifſue by her, and after lands deſcend to the niefe and the huſband 


enter, the niefe dieth, he ſhall be tenant by the curteſie of this land, aud the king upon any of- 
fice found ſhall not evict it from him, becauſe by the marriage, the nice was infranchiſed dur- 
ing the coverture. But if a free woman marry the villaine of the king by licence, and lands 
deicend to the villaine, the villaine dieth, the wife ſhall not be endowed, but upon an office 
found the king ſhall have the land, for the villaine remained ſtill a villaine to the king. A wo- 
[=] Pl. Com. Dame Hales' caſe man [u] taketh huſband, and hath iſſue, lands deſcend to the wife, the huſband enters, and after 
263. the wife is found an ideot by office, the lands ſhall be ſeiſed by the king (2), for the title of the 
(9. Co. 129.) tenancy by the curteſie, and of the king begin at one inſtant, and the title of the king ſhall 
5] Magna Carta 30. E. 1. Dower be preterred, A man ſhall be tenant by the curteſie of a caſtle [o] which ſerveth for the pub- 
[ = 5 H. z. 3 Bract. like defence of the realme, but a woman ſhall not be endowed thereof, as ſhall be ſaid more 
lib. 2. fol. 46. & 314- at large hereafter (3). 
(Poſt. 32. a, Cro. Cha. 300. 1. A man ſhall be tenant by the curtefie of a common /awns nomber, but a woman ſhall not be 
171 oy 1%) - - 180. grad. Endowed thereof, becauſe it cannot be divided. A man ſhall be tenant by the curteſie [y] of a 
Tel da, is 5. cap. 23. houſe that is Capt Baronie, or Comitatus : (4) but it appeareth by 4. H. 3. Dower 180. that a 
2. E. 2. dower 123. 3. E- 3- Woman ſhall not be endowed of it, For the law reſpecteth honour and order, A man 1s en- 
Gower 192. 9+ H. 7. 1. 30. titled to be tenant by the curtefie, and maketh a feoffment in fee upon condition, and entreth 
for the condition broken, and then his wife dieth, he ſhall not be tenant by the curteſie, becauſe 
albeit the ſtate given by the feoffment, be conditionall, yet his title to be tenant by the curtefie 
was inclufively abſolutely extinct by the teoffment, for the condition was not annexed to it (5). 
As if the lord difſeiſe the tenant, and maketh a feoffment in tee of the land upon condition, 
and entreth for the condition broken, yet the ſeigniory is extinct, for that was incluſively ex- 
tinct by the feoffment, See more of tenant by curteſie. Section 52 (6). 


E. 3. 
(Hob. 338. Poſt. 278.) 


wn 


— — 


C HAP. 5. Sect. 36. 


Dower. 
T Enant en dower (7). NANT in dow- ENANT in dower 
Tenens in dote. Dos, er eſt, lou home eſt is, where a man is 


#7] Lib. Rub. cap. 70. Glan: in dower in the common law [q] 


Ib. 6. cap. 1. Bract. lib 2. fol. is taken for that portion ſeiſie de certaine ter- ſeiſed of certaine lands 
92. Britt. Cap, 101. Fleta lib. of lands or tenements, Fes on tenements or tenements in fee ſim- 


5, cap. 22. : * g . 
. bros on - = en fee ſimple, taile ge- ple, fee taile generall, or 


lands or tenements of her nerall, ou come heire as heire in ſpeciall taile, 


huſband after his deceaſe | k . 
for the ſuſtenance of herſelfe. de le taile ſpeciall, et and taketh a wife, and 


and the nurture and educa- Prent feme, et devie, dieth, the wife after 
tion of her children (8). 9 la feme apres le de- the deceaſe of her 
ter onus matrimonij, et ad ſuſ- ceſſe de la baron ſer- huſband ſhall be en- 


tentationem uxoris et educatio- 


nem liberorum cum fuerint ra endow de la tierce dowed of the third 


ocreati fi vir premoriatur : ö 
** 2 P. eee, part de tiels terres et part of ſuch lands and 


oulieris ſecundum conſuetu- Tenements, que fue- tenements as were her 
dinem Anglicanam. And dos ronf a ſa baron huſband's at any time 
is derived ex donatione, et eft . 

en aſcun temps du- during the coverture, 


| r 

(1) 7. FB. 7. 17. Dy. 95. Hal. MSS. — (z) Mr. Serjeant Hawkins makes a quere of this, obſerving that the fee and freehold 
were in the wife, and that the wife of an ideot ſhall have dower. Hawk. Abr. of Co. Littl. 42. It has been alſo remarked, that 
there is not any concourſe of titles between the king and the huſband ; the huſband's title by curteſy not being conſummate, 
till the death of the wife, when the king's title determines. See Plowd. 264. Engl. ed. in a note by the Editor. However, note 
the reaſoning in Plowden. See allo 8. Co. 170. where it is adjudged, that though in the cafe of ideotcy the office for ſome pur- 
poſes has relation to the time when the ideot's eſtate commenced, yet the king is only intitled to the profits from the finding 
of the office; which, as it may have ſome influence on the point of curteſy, is proper to be attended to,—(3) See Poſt 31. b.— 
(4) If e enters on diſſeiſor's heir, and makes feefſment on condition, and enters for condition broken, and the heir enters the right is 
revived, Vid. 19. H. 6. 43. Hal. MSS.—(s) Hic fol. 266. Hal, MSS.—(6) See alſo Wright's Ten. 193. and Vin. Abr. Curteſy, and 
the ſame title New Abr.— (7) Nota, in tenancy in dower the wife ſhall be ſaid to be in by the huſband. 36. H. 6. Dower 30. But te- 
nancy by the curteſy is in the Poſt. 5. E. 2. Entry 66, Hal. MSS,—($) The followin note is b the editor of the eleventh edition 
of lord Coke's Commentary.—The reaſon why the law gave the wife dower will appear, it we conſider how the law ſtood an- 
ciently ; for by the old law, it this proviſion had not been made, and the party at the marriage had made no aſſignment of 
dower, the wife would have been without any proviſion, for the perſonal eſtates even of the richeſt were then very inconſi- 
derable, and before truſts were invented, which is but lately, the huſband could give his wife nothing during his own life, 
nor could he provide for her by will, becauſe lands could not be deviſed, unleſs it was in ſome particular places by the cuſ- 
tom, till the ſtatute of Hen. 8.) 


_— 


verſe his decree, lord ch. Hardwicke directed a caſe for the opinion of the King's Bench; but the four judges of that court 
followed lord Macclesfield, and the perſon under whom the claim was made not being keir general, they, in February 1743, cer- 
tified, that he could not take by the deſcription of right heir male. See the certificate in Vin. Abr. Deviſe W. b. in a note on pl. 14. 
Such is the liſt of grave authorities which confirm lord Ccke's doctrine as ta the neceſlity of being very heir, in order to take by 
purchaſe under the deſcription of heir-male or heir. female, whether of the body or not; and if they wanted aid from his name, 
it will ſcarce be denied by the coldeſt of his admirers, that his private opinion on a point of law he had fo uy conſidered, 
will even in theſe times, when perhaps we are too apt to decry thoſe ancient authors, whoſe writings are ſtill the grand 
ſources of information and inſtruction, will be no mean addition to their weight. However it muſt be confeſſed, that there 
are fome caſes, in which the doctrine has been deviated from; but all of them, except one, are determinations /nce his time, 


and beſides, moſt of them may rather be deemed exceptions to lord Coke's general rule, than proofs of its non-exiflence. The 


earlieſt of theſe is a caſe in the time of Elizabeth, and cited by lord Hale in Pybus and Mitford 1. Ventr. 381. A ſon of the tella- 
tor's brother was admitted to take under a dewiſe to the teſtator's kheir-male, though be left three daughters; but the reaſon 
was, becauſe the teſtator introduced the deviſe with taking notice that his brother had left a ſon, and that he bimſelf had three 
daughters who were his right heirs, and he alſo gave the daughters 2000 l. on condition not to trouble the heir. In this caſe 
the /pecial intent of heir male, is ſo marked by the other words, as clearly to take it out of the general rule; and that lord Hale 

» | meant 
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Lib. 1. 


rant le coverture, a 
aver et tener a meſme 
la feme en ſeveraltie 
fer metes ef Bounds 
pur terme de ſa vie, 
le quel el avoit iſſue 
per ſa baron ou nemy 
et de quel age que 
la feme ſoit, iſint que 
el paſſe lage de neuf 
ans al temps de le 
mort ſa baron, [car il 
covient que el ſoit 
paſſe lage de neuf 
ans al temps del 
mort ſa baron, ] (I) ou 
auterment el ne ſerra 
my endow. 


Of Dower; 


To have and to hold 
to the ſame wife in ſe- 
veralty by metes and 
bounds for terme of 
her life, whether ſhe 
hath iſſue by her huſ- 
band or no, and of 
what age ſoever the 
wite be, ſo as ſhe be 
paſt the age of nine 
yeares at the time of 
the death of her huſ- 
band, for ſhe muſt be 
above nine yeares old, 
at the time of the de- 
ceaſe of her huſband, 
otherwiſe ſhe ſhall not 
be endowed. 


In Domeſday, Dos is called Maritagium. 
To the conſummation of this dower three things are neceſſary; viz, marriage, ſeiſin and 


the death of her huſband. 


Sect. 36. 


quaſi donarium, becauſe either 
the law it ſelfe doth (with- 
out any gift) or the huſband 
himſelt giveth it to her, as ſhall 
be ſaid hereafter, And at this 
day dos or dower is not ta- 
ken by the profeſſors of the 
common law, either for the 
land which the wite bringeth 
with her in marriage to her 
huſband, for then it is either 
called in frankmarriage or 
in marriage, as hath beene 
ſaid, nor tor the portion of 
money or other goods or chat- 
tels, which ſhe bringeth with 
her in marriage, for that is 
called her marriage portion. 
And yet of ancient time 
[r] Dos mulceris, the dower 
or dowrie of the woman 
was alſo applyed to them. 
But it is commonly taken for 
her third part, which ſhe hath 
of her huſband's lands or te- 
nements. 


31 


e] Pritton cap. 101. Brafton lib, 
2. fo. 92. Glanv:l lib. 6. ca. 1. 
„ eh. 3. . 92: 
Bingham's caſe, 4. H. 4. dower 
179. 


Dos, [5] the very name doth import a freedome, for the law doth give her therewith many [I Clauf. 17. H. 3. nu. 17. 
freedomes. Secundum conſuetudinem regni mulieres vidue, Wc. . debent efſe quicte de tallagiis, 


Sc. 


And tenant in dower ſhall not be diſtreyned for the debt due to the king by the huſ- 


band in his lite time in the lands which ſhe held in dower. And other priviledges ſhe hath ; of 
all which Ockam yeelds the reaſon, Dot: ejus parcatur quia premium pudoris eff (2). 


Lou home. 


If the huſband be an alien [7] the Wie ſhall not be indowed, 
the huſband be the king's villaine, the wite ſha 
the huſband be a villaine to a common perſon, 


So if 


dou er before the entrie of the lord. And ſo it a free man take a niete to wife and dieth the 
ſhall be endowed. The wife of an ideot (3), 20 compos mentis, outlawed, or attainted of felony or 
treſpaſſe, attainted of herefie, præmuuire, or the like, ſhall be endowed. But if the huſband be 


as ſhall be ſaid hereatter. 


attainted of treaſon, aibeit it be treaſon done after the title of dower ſhe ſhall not be endowed, 


Serfre. Here this word (ſeiſed) extendeth it ſelfe as well to a ſeiſin in law, or a ci- 
vill ſeitin, as to a ſeiſin in deed, which is a naturall ſeiſin: but ſeiſed he muſt be either the one 
way or the other during (4) the coverture. For «a woman ſhall be endowed of a ſeiſin in law. 
As where lands or tenements deſcend to the huſband, betore entry, he hath but a ſeifin 
in law, and yet the wite ſhall be endowed, albeit it be not reduced to an actuall poſfeſſion, 
for it lieth not in the power of the wife to bring it to an actuall ſeiſin, as the huſband may 
do of his wives land, when he is to be tenant by curteſie, which is worthy the obſervation, 
And yet of every ſeiſin in law, or actuall ſeifin of lands or tenements, a woman ſhall not 
be endowed. For example, if there be grandfather, father, and ſonne, and the grandfather 


is ſeiſed of three acres of land in fee, and taketh wite and dieth, this land deicendeth to 


the tather, who dieth either before or after entry, now is the wife of the father dowable. The 
father dieth and the wite ot the grandtather is endowed ot one acre and dieth, the wife of the 
father ſhall be endowed onely of the two acres reiidue, for the dower of the grandmother is 


ALAS paramount the title of the wife of the father, and the ſeilin of the father which deicended to him 
ee it in law or actuall) is defeated (5), and now upon the matter the father had but a rever- 


Regiſt. 142. 143. F. N. B. 150. 
Ockham tol. 40. 


ſ:] Bract. fol. 298. 19. E. 2. 


Il not be endowed, (as hath beene ſaid) but if dower 171. Dame Hale's caſe 13. 
the wife ſhall be endowed it ſhe be intitled to E. 3: dower Statham. 13. E. 1. 


tit, Dower. (Poſt. 392. b.) 


(Ante 29. a.) 


ſe] 43. E. 3. 32. 45. E. 3. 13. 
9. E. 3. 4. F. N. E. 149. 8. E. 
3. tit, Aff. 393. 19. E. 2. dower 
170. 23. E. 3. dower 30. 
(Perk. left. 315 316. 4. Co. 
122. Ro. 1. Abr. 677.) 


tos ru. on k. £5 So & 


'\ fton expectant upon a treehold, and in that cafe, Dos de dote peti non debet; although the wite He rene A ante. e. 
of the grandfather dieth living the father's wite J. And here note a diverſity [ww] betweene 
a deſcent and a purchaſe. For in the cafe aforeſaid, if the grandfather had inteofled the father, 
or made a gift in taile unto him, therein the caſe aboveſaid, the wite of the father, atter the de- 
ceaſe of the grandfather's wife, ſtould have been endowed of that part affigned to the grand- 


| 


mother 


ſ w] 5. E. 3. tit. Voucher 249. 
Paris s caſe 9. E. 3 4. 


(1) All between the brackets omitted in L. and M. and in Roh. — (z) Clauſ 26. H. 3. m. 15. Mulier ratione tenuræ in do- 
tem non debet venire coram juſticiariis itinerantibus ratione communis ſummonitionis. But yet fbe ſhall be attendant to the heir 


ing of lord Hale ſhe ws, that he did not mean to ſhake Coke's 1 doctrine, 


for a third part of the ſervices, for which he is attendant over. Tenant in franł. marriage in the fourth degree dies; his iſſue endowws 
his mother ; ſbe ſhall be attendant as the iſſue is and ſhall not hold acquitted. So if A gives to B in tail rendering during his life 5 6. and 
afterwards 10s. the wife of B endowed ſhall hold of the heir by a third part of 10s. But if there be tenant 7 55. and mejne holds 
over by 10s, and tenant dies without herr, his wife ſhall be attendant to the meſne only for the third part of 5 3. Kelw. 124. 129. Hic 
fol. 46. leaſe by tenant in tail, avoided by the iſſue yet revived againfl tenant in dower — Hal. MSS.—(3) dee ante 30. b. n. 3.—(4) 
Leſſee for life ſurrenders to him in reverfion on condition, end enters for the condition broken ; yet the wife of the reverſioner ſhall be en- 
dowed. Noy u. 284. Ormond's caſe.— Hal. MSS. See Noy 66.—(5) Hic ſe, 8. 8. E. 3.13. 8. Af. 6. But by ſome the heir ſhall have 
mortdancefler of ſuch ſeiſin.—Hal. MSS.-(6) 17. E. 3. 65. hic ol. 42. Vid. 6. E. 3. 43 contra. Nota the caſe 5. E. 3. Vouch. 249. 
A gives in tail to B his eldefl ſon who dies, the wife of B is ende g, the third part of the whole A dies, his wwife brings dower againſt 
the wife of B, ſh wvouckes the heir of her huſband by reaſon of the reverſion, and adjudged that he ſhall warrant. But quzre be ſhall 
recover in value the third part of the whole or only the third part of two parts. It ſeems only the third part of two paris, by reaſon 
of the eviftion. Therefore quzre if in this caſe the ſeiſin of B be not fully avoided, Suppoſe that the aui e of A had firſt recovered, dur- 
ing her lite the wife of B cannot demand dower except of the two parts which are in the hands of the heir.—Hal. MSS. 


meant to cite it as an exception appears from his ſaying, that it is not inconſiſtent with Counden and Clerke. See 1. Ventr. 


382. Bowman and Yates 1. Cha, Caſ. 145. is another caſe which was determined on / ecial circumſtances; for the fon of a 
ſecond marriage was allowed to take a rent-charge under a limitation to heirs male by a ſecond wife, though not ſtrictly 
heir, there being a ſon of tn firſt wife, becaule the ſettlement was apparently made as a proviſion for the iſſue of the 
ſecond marriage. The caſe of Pybus and Mitford, adjudged 36. Ch. 2. is liable to a ſimilar obſervation. One, who had 
iſſue two ſons by two different wives, covenanted to ſtand ſeized to the uſe of the heirs male of his body by his ſecond 
wife. The point determined by three judges againſt one was, that an uſe aroſe to the covenantor's ſon for life, and 
that ſo the limitation to his heirs male on the body of his ſecond wife being a remainder in tail ſpecial executed in him, his 
ſon by the ſecond wife took by deſcent as ſpecial heir; but Hale, chief juſtice, held, that the ſon of the ſecond wife, * 
heir general, might have taken by purchaſe, and according to Ventris, Wild, juſtice was of the ſame opinion, though another 


; in this r j di d from lord Hale. See 1. Freem. 370, 371, But the reaſon- 
book mentions, that in this reſpect all the three other judges differed fro CT it he Coanded Brakeif on the foetal pen- 
ning 


forms. 


Libr. Cap. 5. Of Dower. Sect. 3 6. 


(4. Co. 122.) mother, and the reaſon of this direrfitic is, for that the ſeiſin, that deſcended after the deceaſe 
of the grandfather to the father, is avoyded by the indowment ot the grandmother, whoſe title 
was conſummate by the death of the grandfather ; but in the caſe of the purchaſe or gift, that 
took effect in the lite of the grandtather (before the title of dower of the_grandmother was 
conſummate) is not defeated, but onely quoad the grandmother, and in that caſe there ſhall be 
| Dos de dote. And yet there is another diverfitic [&] (1) where the wife of the father is firſt in- 

4 Dower 55. 28. F. 3. 5. 8. dowed, and where the wife of the grandfather; for in the ſame caſe after the deceaſe of the | 

3. 3. 7. H. b. 4. 4 | - . . . 

(Poſt. 42. 4. 4. Co. 122.) grandfather and father the ſonne entreth and indoweth his mother of a third part, againſt | 
whom the grandmother recovereth a third part and dyeth, the mother ſhall enter againe into 

the land recovered by the grandmother, becauſe ſhe had in it an eſtate for terme of her lite, and 
the eſtate for the life of the grandmother is leſſer in the eye of law, as to her then her owne| 


[x] S. E. 3. tit. AM. 393. 13. R. 
8 


[y] 6. E. 3. co. F. N. B. 149. life. Alſo the huſband [y] (2) may be ſeiſed in his demeine, as of fee abſolutely, yet the wo- | 1 

19 3 67 1 3 man ſhall not be endowed, as ſhe ſhall not be indowed both of the land given in exchange, and [ 

i 2. Co. 7 of the land taken in r and yet the huſband was ſeiſed of both, but ſhe may have her l 

election to be indowed of which ſhe will. | g 

fx] 27. H. 8. 23. F. N. B. Alſo of a ſeiſin for an inſtant a woman ſhallnot be indowed (3), As if Cefuy que uſe [2] after 4 

* ws, Hl. 3. Dower 193. = N 1. * 3: _ —_ the ſtatute of 27. H. 8. had made a feoffment in fee, his 1 

W.. Þ IO Wop OT 70 wife ſhould not be indowed (3 a). 3 4 
3 7 — 2 2 3 yt: en _ Likewiſe if two 1 be in fee, and the one maketh a feoffment in fee, his wife ſhall 


Alle) a5 eee not be indowed (4). And fo if the conuſee of a fine doth grant and render the land to the conu- 
l. r + for, the wife of the conuſee ſhall not be indowed, for it is not poſſible that the huſband could 


b 19103: for fie CET 326 have indowed his wife of ſuch an eſtate as the uſual pleading is, lib. intrat. 225, Nuia dicit 
guod M. quondam wir ſaus nanquan fuit ſeiftus de tenementis pratittis de tali ftatu ita guod eandem 
A. inde dotaſſe potrit. | 
Hu . 54s Des terres ou tenements. Of a caſtle that is maintained for the neceſſary defence 
(Poſt. 165. ny Ante 30. b.) of the realme a woman ſhall not be indowed, becauſe it ought not to be divided, and the 


publique ſhall be preferred before tlie private (5). But of a caſtle that is onely maintained for the 
7 N. rivate uſe and habitation of the owner, a woman ſhall be indowed. And fo it was ad- 
: 5 [a] Paſc. 23. Eli. in Com. Banco. judged in the court of [a] Common Pleas, where in a writ of dower the demand was, 
A to vun. e. * Aer ag _ De tertia parte Caſiri de Hilderker in Comitatu Northnmb. And the 3 2 _ 
OE IS i ta Cap. 7. whereby it is provided, iff domns illa fit Caſtrum, is to be underitood, a cat 
4 27 Hs, SH! 2 7 s 4 Are 99 1 5 for the — and Ar * Bunty of * realme. And this agreeth with 
4 X 2 AA = 296 F. H. 3. ib. 194 ancient records, [] (albeit in the argument of the ſaid caſe they were not vouched) the 
: —"_ Pat. 1. E. 1. part, 1. m. 17. effect whereot be, Non debent mulicribus aſignari in dotem caſtra que fuerunt virorum ſuorun: 


— 2 h. 4. E. . nu. 135 et que de guerra exiſluns, vet etiam homagia et ſervicia aliguorum de guerra exiſtent. Wherein 


$17 ; | it is to be obſerved, that the law is not ſatisfied with the names ot things, or nominatives, 
: * 8 75 f but with things reall and ſubſtantial, But of the principal manſion, or capitall meſſuage, & 
[c] Nag. k 2. f. 93: Prit. c. the wife ſhall be indowed, fe I/ non fit caput Comi tatus, five Baroniæ (6), for the honour of the "Is 
103. Fleta lib 5. ca. 22. Trin. 4 


realme, or (as hath beene ſaid) a caſtle for the publique defence of the realme. And fo are 
the old bookes to be intended, as it was reſolved Tr. 17. Eliz. in the court of Common Pleas, 
which I heard and obſerved. And of an eſtate taile in lands determined, a woman ſhall be in- 8 
dowed in the like manner and forme as a man ſhall be tenant by the curteſie mutatis mutandis, 5 


En fee ſimple, fee tae general, Sc. If a man be tenant in fee taile generall, 
fd] 41. E. 3. 30. 44. E. 3.26. [d] and make a feoffment in fee, and taketh back an eſtate to him and to his wife, and to the 
30. H. S. Dyer 41, heires of their two bodies, and they have iſſue, and the wife dyeth, the huſband taketh an- 

| other wife, and dyeth, the wife ſhall not be indowed, for during the coverture, he was ſeiſed 9 
of an eſtate taile ſpeciall, and yet the iſſue which the ſecond wife may have, by poſſibilitie "4. 
may inherit (7). 

The ſame law it is, if in this caſe he had taken backe an eſtate in fee ſimple, and after had 
taken wife and had iiſue by her; yet ſhe ſhall not be indowed, for that the fee ſimple is vaniſh- 
ed by the remitter, and her ifſue hath the land by force of the entaile. But in that caſe the te- 

| nant cannot plead, that the huſband was never ſeiſed of ſuch an eſtate whereof the demandant 
3. H. 8. Dyer. 4r. might be indowed, but he muſt plead the ſpeciall matter (8). 


Et pr ent F ene. Ifa man ſo ſeiſed as is aforeſaid, taketh an alien to wife, and dyeth, ſhe 
ſhall not be indowed (9): but if the king take an alien borne, and dyeth, the ſhall be indowed by 
the law of the crowne. And Edmond the brother of king Edward the firſt, married the queen 
of Navarre, and dyed, and it was reſolved [c] by all the judges, that ſhe ſhould be indowed of 
the third part of all the lands whereof her huſband was ſeiſed in tee (10). 
It a Jew born in England taketh to wite a Jew borne alſo in England, the huſband is 
converted to the Chriſtian faith, purchaſeth lands, and inteoffeth another, and dyeth, the wife 
| brought 
(1) 8. E. 2. Recovery in value 10.— Hal. M3S,—(z) Hic / e. 56. fot. 42.— Hal. MSS. — (3) If tenant for life makes feeffmont in 
fee and dies, the wife ſball not be endowed. 3. H. 4.6. 14. H. 4 13. Yetif tenant at will makes feoffment and dies, his wife ſhall be en- 
dowed. Cited by Jones 9. Cha. to have been adjudged 34. Eliz. in Mojely und Taylor.— Hal. MSS —See W. Jo. 317.—(3 a) That 
there cannot be dower of a truſt, ſee Forreſt. 138. 2. Atk. 525. See further 2. P. Wms. 700.—{4) S. p. Acc. in MSS. 
 Commygn SET, a ſuppoſed to be by judge Doderidge, and x4. H. 4. 13. b. and P. 34. E. 1. Fitzh. Dower 178. cited.—Sce 
farther. rd. EI. 502. Noy 64. Cro. Jam. 615. 1. Atk. 442. and 2. Blackſt. Comment. 132.—(;) Pat. 1. E. 1. m. 17. Præ- 
tertim cum hujuſmodi mulieribus caſtra, que fuerunt virorum fuorum, et quz ſunt de guerra, vel etiam homagia et ſervitia 
aliquorum, que ſunt ſunt de guerra, in dotem non debuerunt, nec conſueverunt aflignari, ideo ſalvis nobis caſtris et 
homagiis prædictis, &c, Hal. MSS.—'6) Vid. a whole manor reſeiſed, becauſe it cuas caput baroniæ, though aſſigned by the huſ- 
band. Clauſ. 20. H. 3. m. 20. pro uxore Roberti Fitzwalter.—Iial. MSS.—but this doctrine mult be 5 — to be appli- 
cable only to barones by tenure, of which it is ſaid there is not any now remaining except Arundel; and thereſore creating a 
perſon baron by a title taken from a principal manſion houſe in his poſſeſliun will not make the houſe caput baronie and ſo ex- 
ciude the wife from dower out of it, becauſe ſuch a barony is merely zitular, and a titular barony cannot have caput baronie. 
Adj. in lady Gerrard's caſe 1. L. Raym. 72. and other books. Sce Mad. Bar. Angl. 10.—(7) Vid. 24. E. 3. 28. 5g. Tenant in tail 
has iſſue A and B, and leaſes to A for years and releaſes to him and his heirs with warranty, and A takes C to wife and dies having 
rue D ; tenant in tail dies, D dies, and C recovers dower againfl B. Adjudged.— Hal. MSS.—(8) 21. E. 3. 36. 3. H. 6. 55.—Hal, 
ASS. —(g) Nota anciently a woman alien was not dowable; but by fpecial att of parliament not printed rot. parl. 8. H. 5. n. 15. 2 n 
. all women aliens, who from thenceforth (deſores ou avant) ſbould be married to Engliſhmen by licence of the king are enabled to de- ' 
mand their dower after the death of meir huſbands, to whom they ſhould in time to come be married, in the ſame manner as Engliſi i, ” 
a 4 women, But this att did not extend to thoſe married before, and therefore in Rot. Parl. 9. H. 5. n. 9. there is a ſpecial act of parliament #11 4 8 
to enable Beatrice counteſs of Arundel born in Portugal to demand her dower. —Hal. MSS.—Sce acc. 1. Ro. Abr. 675.—(20.) Yet Ed- 7. i 
0 mund the queen cf Navarre's hufband was only a ſubject, therefore guare the reaſon of the caſe. | | 222 1 


17. El. in com. Banco. 


A FE. RES is 4 A”, — * 
- . wb $23, e 
's wo * + & © 4 


(DoRtr. Plac. 148. Poſt. 33. a.) 
Le] Rot. Parl. 26. E. 1. Rot. 1. 


79 0 ning of the deed ; and he diftinguiſhed it, by obſerving that the limitation was to the heirs by the ſecond wife, and that the co- 
pt venantor had taken notice in the deed that another was his heir general, there being a proviſo that if the ſon by the firlt wite 
/ ſhould, after the death of the ſon by the ſecond wife, and within five years after attaining 21, pay 12col. for the covenantor's 
younger children, the uſes ſhould ceaſe; and for theſe two reafons he thought the deed ſufficient to deſcribe a ſpecial heir, See 

ybus and Mitford r. Ventr. 372. 1. Freem. 451. 369. Raym. 228. 1. Mod. 121. 259. 3. Keb. 129. 239. 316. 238. and 2. Lev. 

75. in which laſt book the caſe is moſt fully tated. In Wall and Baker Trim 8. W. 3. the circumſtances were ſtill more ſpe- 

cial; for according to lord Cowper's ſtate of the caſe the teſtator expreſly directed, hat if his heir ſhould be a female his heir male 

ſhould pay to his heir female 121 à year out of his lands; words, manifeſtly implying, that by keir-male was meant a ſpecial kind 

74 | ? - 97 


* 


Lib. 1. Of Dower. 


brought a writ of dower, and was barred of her dower, and the reaſon yeelded in the record 
[f] 1s this, 2zia werd contra juflitiam eft, quod ipſu dotem petat wel habeat de Tenemento quod 


ſuit wiri ſui, ex quo iu conver fione ſua noluit cum eo adherere et cum eo convert (1). 
Del tierce part de tiels terres et tenements per ſeveraltie per metes 


ef bonds + Albeit of many inheritances that be entire, whereof no diviſion can be made b 
metes and bounds; a woman cannot be endowed of the thing itſelfe, yet a woman [g] ſhall be 
endowed thereof in a ſpeciall and certaine manner. As of a mill a woman ſhall not be endow- 
ed by metes and bounds, nor in common with the heire, but either ſhe may be endowed of the 
third tolle diſh, or de integro molendino per guemlibet 3. menſem. And ſo of a villeine, [V] either 
the third dayes work, or everie third weeke or month; A woman ſhall be endowed ot the 
third part of the profit of ſtallage, of the third part of the profits of a faire, of the third part 
of the profits of the office of marſhalſie, of the [i] third part of the profits of the keeping of a 
parkez Or the third part of the profit of a dove-houſe ; and likewiſe of the third part of a piſ- 
cary, [4] viz. tertium piſcem, wel jactum retis tertium. Of the third preſentation to an advow- 
ſon (2). A writ of dower lieth de 3. parte exituum provenientium de cuſtodia gaole Abathia Weſtm. 
And herewith agreeth reverend antiquitie, De II] nullo, quod eft ſua natura indiviſibile et ſeca- 
tionem five diviſionem non patitur, nullam parzem habebit, ſed ſatisfaciat ei ad valentiam. Of the 
third part of profits of courts, [n] fines, heriots, &c. Alſo a woman ſhall be endowed of tithes ; 
and the ſure indowment of tithes is of the third ſheate, for what land ſhall be ſowne is un- 
certaine (3). 

But 8 ſome caſes of lands and tenements, which are diviſible, and which the heire of the huſ- 
band ſhall inherit, yet the wife ſhall not be endowed. As it the huſband a] maketh a leaſe for 
life of certaine — 5 reſerving a rent to him and his heires, and he taketh wife and dieth, the 


Sect. 3 6. 


[J] Dorf. clauf, 18. 


Cu. Ex VE, - 


Y (1. Ro. Abr. 682.) 


el Bratt, lib. 2. fo. 97. b. 23. 
H. 3. tit. Aff. 435. F. N. B. 149. 
45+ E. 3. Dower 50. 
(Poſt. 165. a.) 
[5] 2. H. 6. 11. Bract. lib. 2. 
0. 97. Britt. 247. 11. E. 3. tit. 
Dower 85, 15. E. 3. ibid. 8 . 2. 
E. 3. 57. F. N. B. 8. k. 
(i] 4. E. 2. Tr. 233. 26. E. 3. 
58. 45. E. 3. Dower 50. 
(Cro. Jam, 621.) 
[4] Bract. 98. 208 Brit. 247. 
let. lib. 5. ca. 23. 17. Ed. 2. 
Dower 104. 63 19. Ed. 3. Quar, 
Imp. 154. 7. E. 3. 7. 
1] Bract. 97. Brit. 146. 147. 
m] Lib. Intr. Judgme. 18. fo. 
230. 
11. Co. 25. 26. 
Harper's caſe. 
{n] 28. Aſſ. 3. 8. R. 2. Dower 
184. 1. E. 6. Dow. 89. 


H. 3. nl. 
D 


wife ſhall not be endowed, neither of the reverſion (albeit it is within theſe words tenements) 


becauſe there was no ſeiſin in deed or in law of the freehold nor of the rent, becauſe the huſband 
had but a particular ſtate therein, and no fee ſimple (3). But if the huſband maketh a leaſe for 


yeares, reſerving a rent, and taketh wife, the huſband dieth, the wife ſhall be endowed of the 
third part of the reverſion by metes and bounds, together with the third part of the rent, and 
execution ſhall not ceaſe during the yeares(5). And herewith agreeth the common experience at 
this day. But if the huſband maketh a 75 in taile, reſerving a rent to him and to his heires, 
and after the donor taketh wife and dieth, the wife ſhall be endowed of this rent, becauſe it !s 
a rent in fee, and by poſſibilitie may continue for ever. | 
Of a common certaine a woman ſhall be endowed, but of a common /auns nomber en groſſe (6,0, Cha. zoo. Ante 50. b 
ſhe ſhall not be endowed, as hath beene ſaid before. And ſo of a rent ſervice, rent charge, and 2. Ro. Abr. 675. Ante * b.) 
rent ſecke, ſhe ſhall be endowed (6): but of an annuitie that chargeth onely the perſon, and a 4 treor ce- 
iſſueth not out of any lands or tenements, ſhe ſhall not be endowed. But if the freehold of the 2,7 
rents, common, &c, were ſuſpended before the coverture, and fo continue during the cover- . 
verture, ſhe ſhall not be endowed of them. If after the coverture the huſband doth extinguiſh 
them by releaſe or otherwiſe, yet ſhe ſhall be endowed of them; fog as to her dower, they 
in the eye of the law have continuance, | 
If the wife be entitled to have dower of three acres of marſh, every one of the value of 
twelve pence, the heire by his induſtry and charge maketh it good meadow, every acre of the 


Vid 1. E. 6. Dow. B. 89. 
(Aate 30. a.) 


Fo Prat. jt. 30. 

7. Co. 38. Lillingſton's caſe, 

6. Co. 78, Seig. Aburganie's 
caſe, 

(Poſt. 56. a. 171. a. 179. a, Perk, 
lect. 328. Cuntra. ) | 
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value of ten ſhillings; the wife ſhall have her dower according to the improved value, and not . wh 7 2 | 
according to the value as ir Was in her huſband's time: for her title is to the quantitie of the P / FACE k 
land, vlg. one juſt third part (7). PEP SES 

And the like law it is, if the heire improve the value of the land by building: and on the (e. N. B. 149. C.) Zac r Ae. 


other fide, if the value be impaired in the time of the heire, ſhe ſhall be endowed according to 


* : 0 4 — „ 
Ven eanc 


. d I . d V. 0. E. 1. Vouch. 298. Ay, - 
the value at the time of the aſſignment, and not according to the value as it was in the time of 8 2 1 580 1 Ke JE "LE 5 4, 
her huſband (8). FP» of fa * us nocd He ap to 
Aſcuns temps durant le coverture. For the better underſtanding whereof it is 4. A, 3 2 — 
to be knowne, that (as hath beene ſaid) to dower three things doe belong, i. marriage, ſeiſin, 2. <- BEE Gan Hes lex 
we * B $6 OS 


and the death of the huſband, Concerning the ſeiſin, it is not neceſſarie that the ſame ſhould 
continue during the coverture, for albeit the huſband alieneth the lands or tenements, or extin- 
guiſheth the rents or commons, &c. yet the woman ſhall be endowed. But it is neceſſary that 
the marriage doe continue, tor it that be diſſolved the dower ceaſeth, ub; nullum matrimonium, 
#bi nulla dos. But this is to be underitood when the huſband and wife are divorced & vinculs 
matrimonii, as in caſe of precontract, conſanguinity, affinity, &c. and not & men/a et thoro only, 
as for adulterie (9). And yet it is ſaid, that it the aſſignment of dower ad a/{zum ecclefie be ſpect- 
fied, . that notwithſtanding any divorce ſhall happen, yet that ſhe ſhall hold it for life, that 
this is good. | 

If che wife elope [o] from her huſband, that is, if the wife leave her huſband, and goeth 
away and tarrieth with heradulterer(10), the ſhallloſe her dower Until her huſband willingly with- 


out 


Bract. 92. Brit. cap. ror. 
Brit. cap. evicm. 
(1. Ro. Abr 681. Doctr. Plac, 
148. Poſt. 33. b. 4. Co. 29. 
. Co. . b.) 

774 W. 2. ca. 34 Lib. Intr. 224, 
Fleta lib. 5. c. 22. Br. c. 109. 
Mirror ca. 5. ſect 5. 


1. Ro. Abr. 680. 1, Sid, 118.) 
4. 


Judaic. 230. See alſo Moll. de Jur. Marit. 8th ed. b. 3. c. 6. ſ. 1.— (2) See poſt. 32. b. n. 2.—(3) But the aſſignment is good, though 
tithes of the third yard-land be afſigned M. 9. Jac. C. B. Kettleby's caſe.— Hal. MSS.—(4) 25. E. 3. 46. But ſhe ſball be endowed of rent 
reſerved in tail ſo long as the tail continues. 10. E. 3. 27. hic fol. 30. — Hal. MSS.—(s5) P. 8. Jac. C. B n. 23. Fulgeam's caſe Ney u. 
280. Whitley and Beſt a proviſo in the writ of ſeiſin quod tenens non expellatur. 


mon pro omnibus averiis, without ſaying eidem ſpectant', is good after verdict and ſhall not be intended common without number. P. 
9. Car. B. R. Prewet and Drake Crook u. 3z.— Hal. MSS. See Cro. Cha. 3400. W. Jo. 415.—(7) But ſhe ſhail not have emblements. 
Dy. 316.— Hal. MSS —(8) Vid. 1. H. 5. 11. 17. E. 3. If feoffee improves by buildings, yet doxwer ſhall be as it was in the ſeijin of 
the huſband, 17. H. 3. Dower 192. 31. E. 1. Vouch. 288. For the heir is not bound io warrant, except according to the value as it 
Was at the time of the feoffment, and ſo the wiſe would recover more againſi the feoffee than he would recover in Talue, which is not 
reaſonable. —Hal. MSS. See further Hugh. Comment. on, Orig, Writs 196.— (9) 18. E. 4. 29. Vid. acc. Ney. z. 433. and u, 467, 
Poxwel and Weekes in caſe of divorce cauſa adulterii. Yet doaver lies. Vid. acc. 10. E. 3. 15. in caſe of divorce ex voto caſtitatis. Yet 
this in ſome caſes diſſolves the marriage ex tunc. 45. E. 3. Hal. MSS. See RaweLs-caſe acc. Godb. 145. But according to Rolle's 
report it was adjudged, that the divorce for adultery was a bar of dower, 1. Ro. Abr. 681.—(10) Dy 107. Where iſue is joined on re- 


_ eonciliation after elopement, advantage ſhall not be ha except of one elopement. Vid. Lib. Parl. 30. E. 1. John Con:o,'s grant of his wife. 


Noveritis me tradidiſſe et demiſiſſe ſpontanea mea voluntate domino Willielmo Paynell militi Margaretam uxorem meam; et con- 
eedo, quod Margareta cum predicto Willielmo remaneat pro voluntate ipſius Willielmi. Afterwards William and Mary lived to- 
gether, and foha died. Ruled 1. that this was a void grant: 2. that it did not amount to a licence, or at leaft was a void licence; 3. that 
after elopement there ſhall not be any averment, quod non fuit adulterium, though William and Mary after the death of John intermarried, 
80 ſhe was barred of dower. Nota they produced a ſentence of purgation of adultery in the ecclefiaſtical court; yet not allowed againſt 
Juch preſumption. Hal, MSS. See Comoy's grant of his wife at length in 2. laſt. 435. and in Marg. of Dy. ed. 1688. fol 206. b. 
See 8. C. cited in 1. Ro. Abr 680. See further Vin. Abr. Dower P. and R. Hugh. Comment. Orig. Writs 190. 5 


1 


of heir in contradiſtinction to the keir general. See 1. Stra. 41.42. Hitherto lord Coke's general rule as to being both heir and 
female to take by purchaſe ſeems unimpeached. But it muſt be owned, that there is a caſe in which the doctrine, after a 
very ſolemn diſcuſſion, received a molt ſevere attack from a judge of the higheſt authority. This happened in the famous caſe 
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5 
(F. N. B. 150. Perk. fed. 354/ 7 


; p , ne 8 1 FARE ee. n LE 
(1) Nota placitum illud fuit coram juſticiariis ad cuſtodiam Judzorum aſſignatis. Hal. MSS. See the record at length in Tov.Angl. Fexd ag” Py 
FAY PPT Koes-4 di 
- 42-4 FH FP ad? 
But ſee 27. H. 8. 3. If tenant for years be received 3-4.» v; . 
and his term is allowed, ceſſet executio durante termino. Yet the law weſts the actual poſſeſſion in him who recovers; and nota here Ha 
fe ſhall recover damages according io the value of the rent. P. 22. Jac. C. B. P. 16. E. 3.— Hal. MSS.—(6) Yet demand of land and com- 500 


17 tr $11 ere id 


— 


„ £& $4 hk 
eee 7 
auf 


2 4... the 

4-H L ©; — 2 

22 2 
3 bo 


- 


PE 
* 


7 
1 4 
24 22 —4. 


fene FAR 


Fd 


. 277 e. 


urs A IX 


} 
A ff * F 
þ 7 eee oe. 


— — _ — _ 


—ͤ——— — a 4 — 


i 
- _— —o wc 1 — — — — — 
——— _ 11 — = - - - 
— * 


—— 


— 


—  — — 


Lib. 1. Cap. 5. Of Dower. 


Sect. 36. 


(. Ro, Abr. 680. Perk. ſect. out coertion eccleſiaſticall be reconciled unto her, and permit her to cohabit with him, all which 


354.) 


[p] 3. E. 3- 2. 6. E. 3. 29. 9. 
E. 3. 29. 19 E. 3. Dower. 94. 
41 E. 3. 19. 

Vid. Fitz. N. B. 450. h. 

8. E. 2. Dower 153. 


is comprehended ſhortly in two hexameters, Sponte virum mulier. fugiens, et adultera facta, Dote 
ſua careat, nifi ſponſi ſponte retracta. And [y] if ſhe goeth willingly with or to the avowtrer, 
this is a departure and a tarrying, albeit ſhe remaineth not continually with the avowtrer, or it 
ſhe tarryeth with him againſt her will, or if he turne her away, or it ſhe cohabit with her huſ- 
band, by the cenſures of the church, in all theſe caſes ſhe loſeth her dowrie. But ſee notable 
matter hereof in the expoſition upon the ſtatute of W. 2. cap. 34. 


En ſeveraltie per metes et bonds. Aud yet in ſome caſes where the huſband was 
ſole ſeiſed, the wife ſhall not be endowed in ſeveralty by metes and bounds (1). As for example, 
[] if a man ſeiſed of lands in fee, took a wife, and infeofted eight perſons, a writ of dower was 
brought againſt theſe eight perſons, and two confeſſe the action, and the other fix pleade in 
barre, and deſcend to iſſue, the demandant ſhall have judgement to recover the third part of two 
parts of the land, in eight parts to be divided, and after the iſſue being found for the demandant 
againſt the fixe, the demandant ſhall have judgement to recover N them the third part of 
ſixe parts of the ſame lands, in eight parts to be divided, which is worthie the obſervation. 
But of this more ſhall be afterwards lad in this chapter. 

But regularly Littleton's words are to be intended, where the huſband was ſole ſeiſed, for 
where he was {iſed in common, there ſhe cannot be endowed by metes and bounds, as it ap- 
peareth in this chapter, Sect. 44. Nota, the endowment by metes and bounds, according to the 
common right, is more beneficiall to the wife, than to be endowed againſt common right, for 
there ſhe ſhall hold the land charged, in reſpect of a charge made after the title of dower (:). 


Le quel el avoit iſſue per ſa baron ou nemy. Herein the tenant in dower, as 
in many other, is preferred before the tenant by the curtelie ; but yet this great diſadvantage 
the wite hath, that ſhe cannot enter into her dower by the common law, but is driven to 
her writ of dower to recover the ſame, wherein ſometimes great delayes are uſed, and there- 
ore the well adviſed friends of the wife will provide for a joynture to be made to her, as ſhall 
be ſaid hereafter. For by the ſtatute of C Mogne Carta cap. 7. ſhe ſhall tarrie in the chieſe 
houſe of her huſband but by the ſpace ot fortie dayes after the death of her huſband, within 
which time dower ſhall be aſſigned unto her, unleſſe it were formerly aſſigned, &c. but of little 
effect was that act, for that no penaltie was thereby provided if it were not done: which terme 
of 40 days is in law called Quarentina. But if ſhe marry within the 40 dayes ſhe loſeth her 
quarentine (3). But ſome have ſaid that by the ancient law of England the woman ſhould con- 
tinue a whole yeare in her huſband's houte, within which time if dower were not alligned, 
ſhe might recover it: and this certainely was the law of England before the Conqueſt. /I Mu- 
lieres vidue bis ſenos menſes viduas exigunto, atque tum demum cui wvelint nubant, fin que ante 
annum nupſerit dote mulelata ſortunis omnibus à priore marito relifis privatur, But for the re- 


[9] M. 2. & 3. Eliz. Dier 187.b, 
10. Aſſ. p. 2. 17. E. 3. 4+ 
Tr, 10. H. 5. Rot. 447. 


26. E. 3. Dower 133. 

10. E. 3. 31. 

17. E. 2. Dower 164. 
19. E. 3. qua, Imp. 154- 
22. E. 4. 2. 

18. H. 6. 27. per Paſton. 


[-] Magna Carta, cap. 6. 
Fleta lib. 5. cap. 23- 

Bracton lib. 2. fol. 96. 
Britton ca. 103. 

(Poſt 34. b.) 

19 H. 6. 14 6. E. 6. 

Dyer 76. F. N. B. 161. 
Regiſt. orig. 175. 

1, Marie Dower 101. 

(2. Iuſt. 17. F. N. B. 161. A.) 
f/] Lamb, Sect 120, 71. & di- 
vers anc tent manuſcripts. See the 
2. part of the Inſtitutes, cap. 7. 


le] Bract. lib. 4 312. & bb, 2. 
6 | 


Britton. cap, 103. 
Fleta, lib. 5. cap. 23. 
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(oro. Jam. G21. 1. Leon. 56.) 


Fe] Regiſt, ludic. 4+ ; 
Origin. 173. 


licte of the widow it was provided by the ſtatute of Merton made in Anno 20. H. z. cap. 1. 
(which by [/] Bracton is called Nova conftitutio) that the wife ſhall recover damages in her 


a dower ad oftium Ecclefie, or ex aſſenſu 
enter, and the words of the ſtatute be 


K 


fee 2. bot ; N 


0 0: 3 


writ of dower from the time of the death of her huſband (4), But herein divers things are ob- „ =. 
ſervable. Firſt, in what Kind of writ of dower ſhe ſhall recover her damages. In a writ for 
atris, ſhe ſhall recover no damages, becauſe ſhe ma ox APs , 

t dotes ſuas habere non poſſunt fine placito, Alto 1 2 Sh. 


of 


have read in an ancient and learned reading upon this ſtatute, that it extendeth only to a writ SA 131 07; 


es are to be recovered. 2. She ſhall recover damages only when her huſband die ſeiſed, (that 
is) ſeiſed of the freehold and inheritance, [z] for albeit the huſband before the title of dower had 


of dower, Unde nihil Faber, and not to a writ of right of dower, for in no writ of right dama- Cee 
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with a third part of the rent and damages, for the words of the ſtatute be, De quibus wiri ſui ob- 
ierunt ſeifiti (5). 3. Some ſay that the demandant in a writof dower, that delayeth herſelf 
ſhall not recover damages, therefore let the demandant take heed thereof, 4. It is neceſſary 
for the wife after the deceaſe of her huſband as ſoon as ſhe can to demand her dower before 
good teſtimony, for otherwiſe ſhe may by her owne default loſe the value after the deceaſe of 
1 Þ-ty A. her huſband and her damages for detaining of her dower. For if ſhe bring a writ of dower 
£45. Pre 2 againſt the heire, and the heire cometh into the court upon the ſummons the firſt day, and 
b. Stn Bhat 1 Arpfead that he hath been always ready and yet is to render dower, &c. «Þf the wife have not 
w] . E. Fg oy +0 4 requeſted her dower, ſhe ſhall loſe the mean values and her damages, but if ſhe hath requeſted 
23 46 and not in the booke her dower ſhe may plead it and iſſue may be 1 taken. 
at large. But it is holden in ſome bookes [wv] that a requeſt in pays is not ſufficient, and that it is the 
1216 Plac, 152.) folly of the wife, that ſhe brought not her writ of dower ſooner. But the law and many 
| 8 * —_ ASM ie [*] bookes be againſt it, and the words of the plea (that he hath beene always ready, &c.) 
235 11 K Hy 3 prove the ſame, and the words of the ſtatute allo prove this, E, dotes ſuas habere non paſſunt 
fine placito. And 


Dyer 11. El. 284. 
Raſt, pl. fo. 226. &c. 
16. E. 3. tit. Damages $3. 


£247 /, 
Cut, 


13. E. 4. 7. 14. H. 8. 25. b. 
7 Nota 7 the ferif doth not return ſeiſin per metas et bundas, it is ill, unleſs certain cloſes are aſſigned by name. M. 44. 45. EI. C. 
B. Huſband makes leaſe for years and dies, the heir ſays to the wife, I endow you of the third part of all the lands whereof your huſ- 
band was ſeiſed. Ruled 1. This a good endowment, though not by metes and bounds, Otherwiſe where the ſheriff aſſigns dower. 2, 
This aſſignment ſhall bind the leſſee, and they ſhall hold in common. Tr. 1651. B. R. Couſh and Lambert. Hal. Mess. See further as 
to aſſignment of dower poſt. 34. b.—(2) Where the wife ſhall hold charged. Firſt 19. E. 3. Quare Impedit 154. Huſband ſeiſed 75 
the manors of A B and C, to which ſeveral ad woauſons are appendant, grants the next avoidance of the three advowſons and dies. The 
heir affigns the manor of A to the wife, with the advowſon of A, which becomes void. The grantee ſhall preſent, for aſſignment of com- 
mon right is of the third part of every manor and the third preſentment of every church. Other<viſe if the dower had been affiened 
to her ad oftium eccleſiæ. Secondly 17 the huſband had granted a rent-charge, then in the former caſe the wife ſhall hold it diſcharged, 
for ſhe may diftrain in the other two manors, and for the ſame reaſon the wife of the heir ſhall not have dos de dote. But thirdly if ke 
had granted à rent out of the manor of A, and this manor had been afſigned, ſhe ſbould hold charged. 5. E 2. Awo 206. Huſhand's 
foaſbe grants rent charge to the wife, the huſband dies, the third part of the land charged is aſigned in dower. The rent ſhall be appor- 
tioned, and ſhall not iſſue wholly out of the reſidue. Hal. MSS. See further Vin. Abr. Dower D. a.—(3) See further as to Qucren- 
tine 2. Inſt. 17. Barringt. Ant Stat. ad. ed. p. 9. 10. Hugh. on Orig. Writs 193. and Vin, Abr. Dower I. a.—(4) Vide quoad da- 
mages in dower. Firſt what ſhall be ſaid to be adying ſeiled. Huſband makes feoffment to the uſe of himſelf for life, remainder to his 
fon in tail, and dies ſeiſed : the wife ſhall not have damages, becauſe he doth not die ſeiſed of the inlieritance, which deſcends to the ſon, 
T. 6. Car. And therefore finding that the huſband dies ſeiſed without ſaying of what eflate is ill. M. 5. Car. Bromly and Littleton, Se- 
condly, How the inquiry ſhall be of the the dying ſeiſed and damages. If judgement be by 1 or default, a grit ſhall iſſue to 
deliver ſeiſin and inguire of damages ; but if it be by verdict, the ſame jury ſhall inquire of the dying ſeiſed and damages; but if it be omit- 
ted, it may be 3 * Thirdly, What the damage ſhall be. Nota before the flatute of Merton no damages in 


nad / , F dowwer, and by that flatute the wife ſball have damages, viz. the value of the third part de tempore mortis uſque judicium, and by 


52 0 
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3 Hatute of Glouceſler 6. E. 1. c. 1. cofts as well as damages. Therefore the judgment 


uoad the land may be affirmed in writ of error 
and the judgment for damages be reverſed, becauſe they are ſeveral in their nature, 22. . 


4. 46. and error lies after judgment for ſeiſin 
and before judgment for damages. T. 24. Car. B. R. Dudney and Glyde. The damages in dower are 1. the value de tempore mortis: 


2. damna occaſione detentionis dotis, evhich are uſually 1 But if they are mixed together by the verdict, yet it is 

2 T. 5. Car. C. B. Harves caſe Judgment to recover ſeiſin by default, and writ to enquire of the value; the jury aſſeſs the value 19 
* 

of 


king of the inquiſition, and judgment given for them, and affirmed good in wwrzt of error; jo that the judgment intended by the flatute 
erton is not the fin judgment but the ſecond. T. 1649. Thynne and Thynne. Hal. MSS, See in Barn. Not, 24. ed. P. 234. Pen- 
rice's caſe, according to which damages ſhould be computed only to the awarding of the writ of inquifition But Walker and Ne- 


vil 1. Leon. 56. and the caſe cited by lord Hale are contra.—(5) Damages in ſuch caſe according to the value, not of the land, but of the 
rent. P. 22. Jac. C. B. Hal. MSS. 


heir 
male 


Brown and Barkham determined by lord chancellor Cowper; who held a younger brother to be capable of taking as 


made a leafe for yeares reſerving a rent, the wife ſhall recover the third part of the fa gies <. 
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Lib. 1. Of Dower. Sect. 36. 33 


And the reaſorrwhy tout temps K is a plea in a writ of dower brought againſt the (Dor. Plac. 12.) 
heire to barre her of the meane values and damages is, becauſe the heire holdeth by title, and 
doth no wrong till a demand be made(1). But in a writ of aiel, coſinage, &c, where the land and 
damages are to be recovered, there ſuch a plea is not good ; for there the tenant of the land hath 
no title, but holdeth the land by wrong, and the feoftee of the heire cannot at the firſt day 
plead tout temps priſt, becauſe he had not the land all the time, fince the death of the anceſtor, 

« It is to be obſerved, that the meane values and damages are to be recovered againſt the tenant (S. C. Mo. 80. N. Benl. 153. 
in a writ of dower, as it appeareth in a notable record [y] between Belfield and Kowſe (2). The 7 TM —_ 16 
tenant as to 3 pleaded non · tenure, and for the reſt due deteynment of charters, upon 44 enn 
which pleas they were at iſſue, and both iſſues found by the jury againſt the tenant, and found (9. Co. 15. b. Bedingfield's caſe. 

further that the huſband died ſeiſed ſuch a day and yeare, and had iſſue a ſonne, and that the 1. Ro. Abr. 679.) 
demandant and the ſonne by 6 yeares after the deceaſe of the huſband together tooke the profits 
of the land, and after the ſonne ſuch a day and yeare died without iſſue, after whoſe deceaſe 

the land deſcended to the tenant as uncle and heire to him, by force whereof he entred and 

tooke the profits untill the purchaſing of the originall writ, and found the value of the land by 

the yeare, and aſſeſſed damages for the deteyning of the dower, and coſts ; and upon this verdict, 
after often debating, the demandant had judgment to recover her dammages tor all the time 
from the death of her huſband without any defalcation (3)- In which caſe many things apparent 
therein are obſervable, Let the tenant therefore take heed how he plead falſe pleas. 6. That 
this ſtatute of Merton doth extend to copiholds [z] where the cuſtome is, that women be dow [=] Tr. zy. Eliz. 4. Co. 30. b. 
able (4). 7. That if the wife hath dower aſſigned to her in chancery ſhe ſhall have no damages Shawe's ce . Z. JSP CAA * 
[a] tor the words of the ſtatute be, Et viduæ per placitum 5 &c. So it is if the [a] 43. Aff. Pl. 22, C Ag wilee 

eire or his feoffee aſſigne dower, and the wife accepteth it ſhe loſeth her damages. (F.N. B. 6% z. eme 

A man ſeiſed of lands in fee taketh a wife and granteth a rent charge, and af er maketh a 4. H. 8. 22. hed ap 

feoffment in fee; and taketh backe an eſtate taile and dieth, the wife recovereth dower againſt . 
the iſſue in taile by reddition, the wife maketh a ſurmiſe that her huſband died ſeiſed, and pray- ane. 
eth a writ to enquire of the damages, and that is granted to her. In this caſe ſhe holds the land . 
charged with the rent charge, for by her prayer ſhe accepteth herſelte dowable of the ſecond 
eſtate (5), for of the firſt eſtate, whereot ſhe was dowable, her huſband died not ſeiſed, and ſo ſhe 
hath concluded herſelfe, wheretore if the rent charge be more to her detriment then the da- 
mages beneficiall to her, it is good for her in that caſe to make no ſuch prayer (6). 42 


De quel age que la feme ſoit, i ſint que el paſſe lage de neufe ans(7) al temps 
del mort ſon baron. Feme, wife, here Littleton ſpeaketh of a wife generally, and generally 


"4 
it is to be underſtood as well of a wife de facto, as de jure. Therefore if the wite be paſt the I e 2 
age of g yeares [6] at the time of the death of her huſband, ſhe ſhall be endowed, of what age [5] 3. E. 1. Dower 172. Itin 9 — 
ſoever her huſband be, albeit he were but 4 yeares old. Aula junior non poteſt dotem promereri, North. f. E. 2, Dower u 2 
neque virum ſuftinere ; nec ohſtabit mulieri petenti minor ætas viri, Wherein it is to be obſerved, E 2. Dower 147. 12. E. 2, ay KA . 
that albeit Conſenſus non concubitus facit matrimonium, and that a woman cannot conſent before 824 8 8. _ 0 e "xs 
12 nor a man before 14, yet this inchoate and imperfect marriage (from the which either of the 22. ll 2 35. H. 6. 40. HH . 
parties of the age of conſent may PN after the death of the huſband ſhall give dower to the 6. 11. 12. 125 H. 4. Doct. & 
wife, and therefore it is accounted in law after the death of the huſband legitimum matrimonium, Stud. Fitz. N. B. 149. b. 22. N 
a lawfull marriage, quoad dotem. If a man taketh a wife of the age of 7 yeares, and after alien — 2 369. Brat. = 92. 
his land, and after the alienation the wife attaineth to the age of q yeares, and after the huſband 8 * nne 
dieth, the wife ſhall be endowed ; for albeit ſhe was not abſolutely dowable at the time of the (Pot 35. a, Ante 31. Cro. Jam. 
marriage, yet ſhe was conditionably dowable, wiz. if ſhe attained to the age . yeares before 539.) l 
the death of the huſband, for ſo Littleton here ſaith, ſo that ſhe paſle the aye of g yeares at the L. 
death of her huſband, for by his death the poſſibility of dower is conſummate. 

And ſo it is if the huſband alien his land, and then the wife is attainted of felony, now is ſhe : 
diſabled, but if ſhe be pardoned before the death of the huſband, ſhe ſhall be indowed. If the N 
ſon indow his wife at her age of 7 yeares ex ny parks if ſhe before the death of her huſband D J E ' 
attaine to the age of g yeares, the dower is good. But otherwiſe it is of an originall abſolute diſ- © \ 
ability; as if a man take an alien to wife, and after the huſband alien the land, and after ſhe is) he forte / 17 4. 
made denizen, the huſband dieth, ſhe ſhall not be indowed, (8) becauſe her —_— and poſſi- ? 
bility to be indowed came by the denization. Otherwiſe it is if ſhe were naturalized by act of Bt. tet | 9 
parhament, whereof ſee more in the chapter of villenage (g). „ ' 

And the biſhop upon an iſſue joyned in a writ of dower, Quod nunsuam fucrunt copulati (See 1. Salk. 120. S. C. 3. Les. A 
legitimo matrimonio, ought to certifie that they were coupled in lawfull marriage, albeit the man 410.) | 
were under fourteene, or the wife above nine, and under twelve (10). So it is if a marriage (5. Co. 98. b. Barie's caſe,) 
de facto, be voidable by divorce (11), in reſpect of r affinity, precontract, or ſuch 

like, whereby the marriage might have beene diſſolved, and the parties freed à vixculo matri- 
monij, yet if the huſband die before any divorce, then for that it cannot now be avoyded, this el 10. E. 4. 38. Fleta lib 
wife de facto ſhall be endowed, [e] for this is legitimum matrimonium (as in the —_ ; ap. 32 55 3 3. 

n (7. Co. 41. b. 

(1) If the tenant comes the firſl day, and acknowledges the action, and avers that he was at all times —_ to Fender dower, the d 
mandant may take judgment immediately, and then there ſball only be recovery of ſeiſin et nihil de miſa quia venit primo die. But if the 
demandant would oe. damages, ſhe may aver, that ſhe requeſied her dower and the tenant did not endow her, and then the judgment 
for damages and value ſhall wait till the iJue is tried. N. Entries Dower in Judgment 4. Hal. MSS.—(2) Mich. 8. and 9. Eliz. Belford | 
and Rows, Moor and Bendl. Hal. MSS. See Mo. 30. and N. Bendl. 153.—(3) Ratio iſtius caſus videtur, becauſe the wife ought 
to accompt to the heir for the whole. But if the heir be in ward in chivalry and the wardſhip is 22 to the wife, or if the wife has 
eftate for years, and after the years expired or the full age ſhe brings dowwer, it ſeems that the heir ſhall not be charged pro tempore, 
becauſe ſhe has a good eflate to her own uſe » The reaſon is, becauſe the flatute of' Gloucefter, that every one ſhall render for his time, 
oth not extend to this caſe. H. 8. Jac. C. B. Caſus Archiepiſc. Ebor. Hal, MSS.—(4) Vid. Rot. Parl. 3. H. 6. n. 29. ſpecial ad? of par- 
liament for giving meſne values to the wife againſt the king, in caſu comitiſſe Marche. Hal. MSS.—{ 5) Sic nota, the wiſe has elec- 
tion to be endowed of the laſ ſeifin ; and 22 if huſband ana wife levy fine and take back eflate to the huſband in fee, the wife all 
owwer of the ſecond ſeiſin; but otherwiſe it is in the caſe of a huſband intitled to be tenant by the curteſy, ut videtur. Hic fol. 30. a. 
—Hal, MSS.—{(6) See further as to damages in dower. Hugh. on Orig, Wr. 180. Treat. on Dow. in Gilb. Law of Uſes 375. Las 
2. L. Raym. 1384. New Abr. Dower I. Vin. Abr. Dower O. a. P. a. Say. Law of Dam. 16. and 17. Ch. 2: c. 8. ſect. 3. and Fe {3 3. 2 
4. Caf. B. R. temp. Hardw. 19. 50. 23.—(7) Vid. Raft. Entr. 228. novem annorum et dimid. She ought to ſhow how much more „ . 
ie is than g years, — Hal. MS8.—(8) Philips in his reading holds, that if the wife be attainted, and then the huſband purchaſes lands . 2 As 
and aliens it again, and then the wife is pardoned, ſhe Aal lade dower of the land which was purchaſed and aliened during the Ars 22 4 7. 

time ſhe was not dowable. And he cited Maungſeld s caſe adjudged 28. Elizabeth. In that caſe a jointure m conveyed to the wife 

before the coverture, and during the coverture the huſband purchaſed other lands and aliened them again and died, the land which the JARS 

2 had in jointure was evicted, and the wife had dowwer . lana which was oe ys and aliened by her huſband at the time 1 He 
ewhe 


——— — 


un be was barred of her action of dower, Se if wife elopes and huſband purchaſes lands and aliens them, and then the wife is / 2 
reconciled, ſhe ſhall have dower of thoſe lands. MS. Comment. on Litt. penes editorem, ſuppoſed to have been written before the © 1 
Publication of lord Coke's Commentary. —See the liſt of readers of the Middle Temple in Dugd. O. 1 Jurid. by which it ap- Lum Bo tg 7 
e ſupra fol. 31. b, Hal. 


ars that Mr. Philips was autumn reader in 38. Eliz.—See further Plowd. Quær. 18 1. and 204.— (9) Vi Dime 

MSS.—See note 9. in 31, b,-(10) Vid. M. 9. and 10. E. 1. coram rege RE Ebor. A contradts per verba de præſenti with B, e. a, . 
and has i ue by her, and afierwards marries C in facie gccleſiz. B recovers A for her buſband by ſentence of the ordinary, and for not Pc. Ar h ; 
performing the ſentence he is excommunicated, and aſteræuards enfeoffs D, and then marries B in facie eccleſiæ, and dies. She brings 
dower againft D, and recovers becauſe the feoffment wwas per fraudem mediate between the ſentence and the ſolemn marriage, ſed rever— « 
ſatur coram rege et concilio quia predictis A non fuit ſeiſitus during the eſpouſals between him and B. Nota, neither the contract Atm rp 
nor the ſentence was a marriage. Quoad marriage infra annos nubiles, nota. infra ſe. 104. I is only ſponſalia de futuro . 
quand ether purpoſes. Dy. 105. 313. 369. 47. E. 3. Action ſur leſtatute 37. Whether huſband ſhall have treſpaſi de tali uxore ab 

uta,—Hal, MSS,—(11) Nota obiter. When 4 per judicium eceleſiæ recuperaſlet aliquam in uxorem, vel in di vortium cele- 2 


bratum 


426 . 
* aA 


male under a deviſe to the heirs male of the body of the teſtator's great grandfather, though the daughter of an elder bro- Lk 
Ing 8 


ee, ä l 


Lib 1. Cap. 5. Of Dower. Sect. 3. 


when the wife is infra axnos nubiles) guoad dotem. And ſo in a writ of dower the biſhop ought 
* certifie, that they were legitimo matrimonio copulati, according to the words of the writ; 
4) Braton lib. 4. fol. 304. And herewith agreeth 10. E. 3. 35, And [4] Bratton : guamdin duravit matrimonium, duravit 
ritton ibidem. Fleta liv. 5. dotis exaftio, eo deficiente deficit dotis petitio, Sc. poterit tamen replicare contra exceptionem illam, 


cap. 23. 32. E. 1, Dier 1 Js quod fi aliquando fuit matrimonium propter conſanguinitatem, &'c, inter eos accuſatum, nun ta- 
l N o 108.) % men fuit in wita wiriſui ſolutum nec divortium — But if they were divorced @ winculs 


matrimonij in the lite of her huſband, the loſeth her dower : otherwiſe it is if they were divorced 
[1 Tr. 2. Ja, Rot. 1915. in [le] Can/a adulterij (1), which is but à menſa et thoro, and not à vinculo matrimonij, as it was ad- 
:ommuni Banco, Inter Stowell judged. But ſome doe hold that a wife de fa#o ſhall not have an appeale of the death of her 
and Wikes in Dower. huſband, but onely ſhe that is a wife, de jure in favorem wite(2)., Vide go. E. 3. fol. 1 5. 28. E. 
3-92. 27. Aſſ. Stamf. Pl. Cor. 59. and that there »ngues acconple in loyall matrimonie ſhall be 
taken de jure ſtrictly. And ſo in ſome caſe a wife ſhall have dower where ſhe cannot have an ap- 


L/] 50. E. 3. 15. b. peale, J] and in other caſes ſhe ſhall have an appeale, where ſhe cannot have a writ of dower, as 
it ſhe elope (3), &c. ſhe is barred of her dower, but not of her appeale (4) : and the reaſon is for 
[g] W. 2. cap. 34- that the ſtatute [Ig] barreth her of her dower, but not of her appeale. So if the huſband be at- 


(1. Mod, Rep. 130. 2. Inft. 63.) tainted of treaſon, &c. his wife ſhall not be endowed, and yet if any doe kill him, the wife ſhall 
have an appeale, the reaſon of the diverſity ſhall appeare hereafter in this chapter (5). 


% Fa OI 106. Bracton Apres le mort te baron. L] mortuo wiro hinc confirmatur dos. This is intended of 

(i] 31. E. 3. tit, Ccllufion 29. A naturall, not of a civill death. For if the huſband entred in religion, [i] the wife ſhall not 
be endowed untill he be naturally dead (6). 

And in this chapter Littleton divideth dower into five parts, vi. dower by the common law. 

Secondly, dower by the cuſtome. Thirdly, dower ad oftium ecclefſe, Fourthly, dower ex 

[4] Brac. lib. 2. cap, 39. fol. aſſenſu putris. And fifthly, dower De la pluis beale. And all theſe dowers were inſtituted for 

* ts a competent livelihood for the wife during her life. [A] Propter onus matrimonij, et ad ſinſten - 


leta lib. 8. cap. 22. ; ; g a A A 
Britton c #4 — tationem uxoris et educationem liberorum, cum fuerint procreati, fi vir præmoriatur. 


Sect. 3 7. , 
OTA per le com- 27 nota, que per ND note, that by 


mon ley la feme le common ley the common law, 
navera pur ſa dower la feme navera pur the wife ſhall have for 
7] Glanvil 1ib, 6. cap.z, forſque (/] la tierce ſa dower forſque la her dower, but the third 


— Pig part, &c. Thisthird part tierce part des tene= part of the tenements. 
700 ubi ſupra, is called rationalis dos, or nent gue fueront a which were her huſ- 
lirror cap. 1. ſect. 3. dos legitima, becauſe it is the 3 4 4 band's duri | h ; 
Magus Coota caps 7. dower that the common law fe a baron durant and 's during the eſ- 


5740 — n dos eſpouſels 3 mes per pouſals; but by the cuſ- 
eft cujuſlibet mulieris de quocun- . 

gue tenemento tertia pars om- cuſtome daſe un : P ais tome of ſome county 
nium terrarum, et tenementorum el avera le moit e, et ſhe ſhall have the halfe, 


„ dominic® per le cuſtome en aſ= and by the cuſtome in 
7 . 


v cuſtome daſ. cun ville et burgh, ſome towne or bo- 
=_ 65 Y 2 ef avera lentiertie; rough, ſhe ſhall have 
moitie, et per le cuſtame ef en touts tiels ca- the whole; and in all 


en aſcun Ville et Burgh ſes, el ſerra dit tenant theſe caſes ſhe ſhall be 
* . . * . * H. . . = > * 
DA r 7 7 1 el avera lentiertie. Such dower. called tenant in dower. 


40. AT. 27. 41. 16. F. 2. Pre. a f] cuſtome may extend to a county, city, or an ancient burgh without queſtion ; and ſo 
A 4. 55 i — L. 5 4 this cuſtome, as here it appeareth by Littleton, may extend to — towns, which are neither 
14. E. 3. Barre 277. 13. E. 3. tit. Counties, Cities, nor boroughs, But the ſurer pleading, in this and the like caſes, is to lay the 
Dower, 65. (1. Ro. Abr. 558, cuſtome within a mannor or ſeignory, if the truth of the caſe will ſo beare it(8). * the cuſtome 
j . of Gavelkind Ia] the wife ſhall be indowed of the moity, ſo long as ſhe keepe herſelfe ſole, and 
f Vide E N ho N without child, which ſhe cannot waive and take her thirds for her life (g). For in that caſe, Con- 
ram rege Kan. in Theſaur, in /#et#do tollit communem legem (10), 7 
which record Senentia ſignifieen And as cuſtome may enlarge, ſo may cuſtome abridge dower, and reſtraine it to a fourth: 
Widowheod, . part, &c. | 
Se. 


bratum inter A & B his wiſe, and ſhe is married to C, et poſtea ad proſecutionem A ſententia divortii reverſatur by appeal, a 
aorit directed to the ſheriff ſhall iſſue out of chancery on the ſentence there certified. Clauſ. 19. H. 3. m. 1. pro Willelmo de Treyor. 
Clauſ. 20. H. 3. m. 9. pro Willelmo de Daunteſy. Clauſ. 21. H. 3. m. 27. pro Roberto de Halſted. Aud vid. M. 9. and 10, E. 1. ubi 
ſupra, Et cum eundem .Willelmum, 6 in malitia ſua ulterius perſeveraſſet, ad executionem dictæ ſententiæ regia poteſtas te- 
nebatur compuliſſe, fi a loci dioceſano fuiſſet ſuper hoc requiſitus. Hal. MSS. ö 
(1) 10. E. 3. 15. Supra 32. Hal. MSS, See n. 9. in 32. a.— (2) Acc, 2. Hawk. Pl. C. b. 2. c. 23. ſ. 36. and the authorities there 
cited, —(3) To the books cited ante 32. a. n. 10. as to the effect of elopement on dower, add New Abr tit. Marriage E. 1. Treat. 
on Dower in Gilb, Law of Uſes, 402.—(4) Acc. Bro. Appeal 17. Staund. Pl. C. 59. But fee contra 2. Inſt. 317. and 1. Mod. 130. by 
judge Hide. — (5) See poſt 37. a.— (6) The reaſon is, becauſe poſt carnalem 2 the huſband cannot be profeſſed æuitlout the con- 
ant of the wife, Extrav. de convertione conjugatorum cap. 2. et per totum. Nec è converſo. Hal. Mess. See New Abr. Mar- 
riage E. 3. Vin. Dower K. and Treat. on Dow. in Gilb. Law of Uſes, 401.—(7) Vid. 15. H. 3. Preſcription 57. Cuflom of the: 
town of Salop, that the wife ſhall have a moiety of ſoc e, but if the husband has ſocage and chivalry the wife ſhall have only a third 
part. Hal, MSS.—(8) Nota, % <writ ſpecial. Hal. MSS.—(g) See Acc. Robinf. Gavelk. 159.—(10) Accordingly adjudged that fee. 
cannot waive. H. 24. Eliz, rot. 1515. C. B. P. 43. Eliz. Davers and Selby T. 30. Eliz. C B. Rot. 157. Hunt and Gilbert. Hal, MS8.— 
See the former caſe in Cro. Eliz. 825. and the latter in Mo. 260. 1. Leon 133. Gouldſb 108. Cro. Eliz. 121. and Sav. 91. See 
further on the ſubject in Robinſ Gavelk. 179. and Hugh. on Orig. Wr. 160,—(11) By the cuſtom of ſome places the wife ſhall 
have the whole of her huſband's lands in dower. See Fitzh. N. Br. 150. p. | 


Fitz, N. B. 150. O. 


ther was keir general, and inſtead of founding his decree on ſpecial circumſtances, which were not wanting ia the caſe, moſt 
expreſsly denied lord Coke's diſtinction between deſcent and purchaſe. See Prec. in Cha. 442. 461. Gilb. Rep. 116, 131. and 1. 
Stra. 35, But lord Cowper's decree, notwithſtanding his high character, was not acquieſced in; for in November 1641 the 
ſame caſe was brought, by hill of review, before lord chancellor Hardwicke, who indeed decreed in favour of the fame perſon, 
but was far from following lord Cowper in his reaſons. He admitted lord Coke's diſtinction to have been long ago eftabliſhed, 
and profeſſed to determine wholly on the ſpecial circumſtances, without the leaſt intention of impeaching the general ruled un 

iving judgment he divided the caſe into two queſtions, 1ſt, whether it was an eſtabliſhed rule, that he who claims as heir male 
* purchaſe muſt be general heir as well as neareſt male deſcendant; adly, whether the apparent intent of a teſtator to the con- 
trary may not create an exception to the general rule. According to a very good note of the cafe lord Hardwicke's words on 
the firſt queſtion were theſe : As to the firſt of theſe 2 it cannot be denied, but that the diſtinction between an heir male of the 
body to take by deſcent, who is the neareſt male deſcendant of the party „ through males, and to take by purchaſe, who mnſi be 
heir as well as. a male deſcendant of the body, has been long ago eftabliſhed, The flatute de donis eflabliſhed the firft, and the ſecond has 
been laid doxwn by lord Coke in his Comment upon Littleton, and is taken from his argument in Shelley's caſe and Dyer's report of that 
caſe, and he las been followed 7 ſome later authorities. Lord Coauper argued flrongly againſt this rug; but as his argnment is well 
known and very common, 1 ſhall not now take notice it. If this dofrine had been res integra at the time of his deoree, or <was jo 
now, I am ſo fully convinced of the unreaſonableneſs of it that I would never eftabliſh it. But wwhen a rule of law has long prevaileds 
it ought ta be ſupperied, theugh it be not fr agreeable to natural reaſon ; for in many inſlauces it is more material, that the lax is 


ſettled than law. it is ſeitled. But as 1 think that this caſe may be determined without determining this queſtion, 1 ſhall leave the rule 
* * l | 2 5 * | I . . * 9 unn: 


Lib. 1. Of Dower. Sect. 38, 39. 34 
Sec. 38. 


This ſhall be explained by that which ſhall be ſaid in the two Sections next enſuing, 
Il font deux auters man- LSO there be two other kinds 
| ners de dower, ceſtaſcavoir, of dower, viz. dower which 
dower que eft appelle dowment ad is called dowment at the church 
oſtium Eccleſiæ, et dower appelle doore, and dower called dow- 
dowment ex aſſenſu patris. ment by the father's aſſent. 


Sect. 39. 


Owment ad of- Owment at the IF this dower be made ad 


* 0 5 2 7 
tium Eccleſiæ church doore is, 3 A wen ile hindi. — 


eſt, lou home de plein where a man of full age made, ad um Ecchfie five 


: by . . monafterit, 10. H. 3. Dower 200. 
age ſeiſie en fee fim- ſeiſed in fee ſimple, who "7; ſciendum eff [o] quod ſe] Brafton. lib. 2, cap. 18, 
ple que fſerra % ſhall be married to a Lec conflitutio fert debet in Mirror, cap. 1. fect. 2, and cap. 


actie Ecele ef ad oftium 5 10. H. 3 Dower 201. F. N. B. 
pouſe a un feme, quant woman, and when he . — F 1 * wm rer ti g g. 
i vient al hut del commeth to the church ;, le mortali, vel is camera, © 0 cap, 101: 108. &c. 
monaſlery ou deſgli- doore to be married, v alibi abt clandeftina futre 


l. For the law re- (Perk. ſect. 305. 
ſe deftre eſpouſe, et la there, after affiance and que, chat this and like mat- e 


apres aſſiance enter troth plight betweene ters be done publickly and ſo- 
eux fait, il endowe them, he endoweth the ny” - . 
la feme de ſa entier woman of his whole r 


terre ou de la moity, land or of the halfe or 48e. That is of one and 


; twenty yeares. Auno g. H. 3. 9. H. 3. Dower 197. 
ou dautre meindre other leſſer part there- dower 197. A man of the _ (Poſt. 38. a, 1, Ro. Abr. 682.) 


parcel, et la overt- of, and there openly of eighteen yeares tooke a 


wife, and by aſſent of hi 
ment declare le quant- doth declare the quanti- guardian Ay err ih ad of 


titie et la certainty de ty and the certainty of e ecclefic, and it was ad- 


. judged d > 
la terre, que el avera the land which ſhe ſhall (ur; get 2 4 


pur ſa dower. In ceo have for her dower. the age of one and twentie 
caſe la feme, apres le In this caſe the wife,af- Ye; but T hold Littleton's 


: opinion to be law. 
mort le baron, poit ter the death of the FE good law 


: La apres aſſiance en- 
entrer en le dit quan- huſband, may enter in- ,,,. 1 (1) Afidare of fidem | 1 9 
titie de terre dont le to the ſaid quantity of gare, Aﬀance or ſponſalitie, dv N- 1 I 
baron luy endowa, land of which her huſ- and is derived of this word * A 
by b d d d h ſpondeo, becauſe they contract OY \ 
fans auter Mgne- an endowe er, themſelves together, et ideo \ * 
ment de nulluy. without other aſſigne- /por/alia dicuntur [p] futura- el. lib, 6. ca. 2. 40. 
| ment of an rum nuptiarum conventio, et re- E. 3. 4 \ 
Yo . prom: (2). But this dower is Vide Vernon's caſe, 4. Co. 1. 2. \ * 
ever after marriage ſolemnized (3), and therefore this dower is good without deed, becauſe he Y MN 
cannot make a deed to his wife. For no aſſignement of dower ad gſfium ecclefig can be made be- %] Clansill. Hb. 6. cap. 1. Brad. \ N 
fore marriage, for that before marriage the woman is not intituled to have dower. [9] 2. cap. 33. 39. and lib. 4. N i X. 
De ſa entier terre ou de le moitie. (ij In ancient time [9] as it appeareth by — 3, & 6, Drinon W . 
| 22. &c. 


i) Poſt affidationem et carnalem copulam ſunt quaſi kusband and wife, and gift by him to the wife is void. 16. H. 3. Feoffments 117, 


1 3. E. 1. ibid. 113. Hal. MSS.—(2) This explanation of affiance or ſponſalia is conformable to the ftr:# ſenſe of the word amongſt the 
civilians and canoniſts; but our law books, as Mr, Swinburne long ago obſerved, uſe offiance and marriage promiſcuouſly for one 
and the ſame thing, and lord Coke apparently ſuppoſes Littleton by afftance to mean marriage; for lord Coke ſays that dower 
ad oflium ever is after marriage, without profeſſing to contradiCt Littleton. See Swinb. on Spouſals, 2. Perk. ſect. 442.—(3) 
But though dower ad oftium cannot be till after marriage, yet it ſeems that ſuch endowment cannot be made at any time after, 
but mult be immediately after. See Perk. ſect. 442, where the time of aſſigning dower ex aſſemſu patris is ſo explained. But Mr, 
Perkins adds a caſe, in which, according to ſome ancient books, dower ex aſſenſu patris made 8 weeks after the marriage was 


held good, Perk. Se&. 443. See further Hugh. on Orig. Wr. 167. and note p. in 2. Blackſt. Comment. 5th edit. 124.—(4) br 


Vid. 9. H. 3. Dower 190. Dower ad oſtium eccleſiæ of a moiety of all lands which he has or may have. He parchaſes lands after- 
wards, and the dower good for them. Hal. MSS. | 


— 
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— 


22 
. £ * 


unimpeached, and found my decree on the ſecond queſlion. He then proceeded to conſider the ſecond queſtion, and after ſtating ſe- 

veral authorities to ſhew there might be exceptions to the general rule, he pointed out the particular circumſtances which he 
relied upon in the caſe before him, and on account of them only affirmed lord Cowper's decree. Lord Hardwicke's guarded 
manner of expreſſing himſelf on this laſt caſe amounts to a full acknowledgment of the general rule, and is the ſtrongeſt au- 
thority to prove its exiſtence, becauſe he avowed his diſlike of it. Upon the whole, it is ſubmitted to the learned reader, that 

the general rule of being keir general to as take heir male or female by purchaſe may be defended as a reaſonable rule of con- 
ſtruction, where the words merely operate as words of purchaſe, and more particularly if the ſuperadded words of limitation 
are to heirs general, as where land is given to the heirs female of the body of one and the heirs of their bodies ; that the authorities \ 
before and in the time of lord Coke fully warranted him in advancing the rule in its full extent, that is, where the words 

operate as words both of purchaſe and limitation ; that the rule has been confirmed by many caſes ſince lord Coke's time; N 
and laſtly, that as lord Cowper's opinion is the ſingle direct authority in any prin:ed book againſt the rule, and it has been | 
acted upon and acknowledged in ſeveral ſubſequent caſes, it ought fill to be obſerved, where the conſtruction reſts ſingly on 
the words heirs female, and they ſtand unexplained by any other words or circumſtances. - «1 | = 
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(1. Ro. Abr. 682.) 


J F. N. B. 150. 
7 20. SY re 132. 
45. E. 3. 6. Fleta lib. 5. 23. 


t] Britton cap. 101. 
Acton lib. 2+ Cap. 18, 


[»] Vide 14. H. 3. Dower 189. 
. H. 3- Dower 190. 8. H. 3. 
wer 195, F. N. B. 150. 40. 


E. 3. 43s 


[ww] Magna Carta cap. 7. See 
the ſecond part of the Inſtitutes 


cap. 7. Fleta lib. cap. 23. 
Dritton cap. 103. c. lib. 2. 
cap. 40. Regiſt. 175, Vide 


Dyer 6. E. 6. 76. b. and 161. a, 
F. N. B. 161. 1. Marie. Br. 201. 
(Ante 32. b.) 


Nota. ſureſt way. 


(J. Ro. Abr. 68 t. 2. Inſt 678. 
32. H. 8. cap. 5 ot execution.) 


[x] 45. E. 3. 26. 48. E. 3. 36. 
22. Aff. 87. 39. E. 3. 12, 37. 
H. 6. 38. 39. H. 6. 25. 1. H. 
5. 8. Brev. 199. 30. E. 3. 30. 
21. E. 4. 3. Vide 1. Co, Shel- 
ley's caſe. 40. E. 3. 22. 


ſe] 8. E. 2. Ent. 75. 40. E. 3. 

42. 45. E. 3. 5. 6. 

5 1. Mar. Dyer. 91. 1. E. 2. 
wer 146. 28. H. 6. 2. 

9. El. 263. 26. Aſſ. 41. 31. E. 
3. Scir. fa. 99. 33. H. 6. 2. Ver- 
non's caſe. 4. Co. 1. 5. E. 4. 22. 

* (1. Ro. Abr. 682. 684. Cro.Eliz. 
451. Ney 55. Mo. 59. Poſt. 169.) 


[c] 7. H. 6. 34. 10. E. a. Dower 
169. 10. E. 3. 38. 
(2. Co. 67.) 


Lib. 1. Cap: 5. 


(1) Vide contra adjudged ſupra. Hal. MSS. See Lambert's caſe ante 32. b. n. 1. N 
Sty. 276. in both of which books the caſe is ſo explained as to make it conſiſtent with lord Coke's general doctrine as to the 
manner of aſſigning ; for according to them the court held, that the aſſignment of the third part in common would have been 


Sect. 39. 


Glanvill lib. 6. cap. 1. It was taken that a man could not have indowed his wife ad oftium ec- 
cleſiæ of more then a third part, but of leſſe he might. But at this day [r] the law is taken as 
Littleton here boldeth. An aflignement of dower, [/] where the d was 

not be made of t 5 ourth part in gammon, but ought to be in ſexs 


F la evertment [it] declare le quantitie et certeintie del terre. 
be two things that the law doth delight in, iz. firſt, to have this and the like openly and ſo- 
lemnly done. Secondly, to have certaintie, which is the mother of quiet and repote. And 
this word (moitie) aboveſaid is to be entended of the halfe in certaintie, and not ot the moitie 
= 3 which cleerly [v] appeareth in that here Littleton ſaith, the quantitie and eertaintie 
Ot the land. 


Of Dower. 


En ceo caſe la feme poet entrer en le dit quantitie del terre. And after» 


wards Sectione 43. he faith, N ota, que en touts caſes lou le certaintie appeirt, queux teres ou te- 
nements feme avera pur ſa dower, la fete poet entrer apres la re By baron. It was inſtituted 
in favour and reliefe of wives, that a man after marriage might aſſigne tv his wife certaintie of 
dower, to the end that the widow ſhould not be driven to a long and chargeable ſuit, wherein 
delay might be uſed, and in the meane time her life ſpent, together with her money alſo, 
For albeit the [wv] law hath provided, Quod widua poſt mortem mariti ſui non det aliquid pro 
dote ſua, et maneat in capitali meſuagio mariti ſui per quadraginta dies poftl obitum mariti ſui, 
infra quos dies aſſignetur ei dos ſua, nift prius ei aſſignata fuerit, c. et habeat rationabile eſtove- 
rium ſuum interim in communi, yet becauſe there was no penaltie or puniſhment inflicted, the 
tenant of the land may drive her to ſue tor her dower. And this continuance of the widow 
in the capitall meſſuage, is in law called a quarentine, guarentiua, for that it is by the ſpace of 
fortie days, as is aforetard(s). And it the heire or other tenant of the land put her out, the may 
have her writ, De guarentina habenda. If the wife marry within the fortie dayes ſhe loſeth 
her quarentine, for her habitation in the houſe is perſonall to her, and only a" to her in 
Judgment of law during her widowhood, albeit the words of the law be generall. And there- 
fore to the end that widowes might have certaintie of eſtate, and that they might enter (3) and 
not be driven to ſuit, the law hath provided dower ad offium eceleſiæ, and as it ſhall ap 
hereafter, dower ex ſenſu patris, And laſtly, by making of a joynture of which (being 
no dower but made in ſatis faction of dower either before or after marriage) it is neceſſary 
that ſomething ſhould be ſaid hereafter in his apt place, for that this now falleth out to be 
the ſureſt way, 


En touts caſes quant le certeintie appeirt, &c. la ſeme poet entrer apres 


le mort del baron. This is to be intended where the certaintie appeareth upon an aſſigne- 
ment of dower ad oftium eccleſiæ, or ex aſſenſu patris. For if a woman bring a writ of dower of 
ſixe pound rent charge, and ſhe hath judgement to recover the third part, albeit it be certain 
that the ſhall have fortie ſhillings, yet ſhe cannot [x] diſtreine for 40 ſhillings, before the ſherife 
doe deliver the ſame unto her : (4) for whereſoever the writ demands land, rent, or other things 
in certain, the demandant after judgement may enter or diſtrein before any ſeiſin delivered 
to him by the ſherife upon a writ of habere facias ſeſſinam. But in dower where the writ de- 
mandeth nothing in certaine, there the demandant after the judgement cannot enter or diſ- 
treine untill execution ſued, by which execution the ſherife is by the king's writ to deliver the 
third part in certaintie tothe demandant. And fo it is when the wife of one tenant in common 
demand a third part of a moitie, yet after judgement ſhe cannot enter until the ſherife deliver to 
her the third part, albeit the deliverie of the ſherife ſhall reduce it to no more certaintie then 
it was (5). 


Sauns auter affignement (6) de nulluy. For as concerning dower at the common 


law, there muſt be aſſigement either by the ſherife, (as hath been ſaid) by the king's writ, or 


elſe by the heire or other tenant of the land by conſent and a ent between them. To a 
perfect aſſignement of dower eight things are to be obſerved : [a] firit regularly the aſſignement 
mult be certaine, as our author here ſaith (7). 

Secondly, (8) it [5] muſt be either of ſome part of the land whereof ſhe is dowable, or of a 
rent or ſome other profit ifluing out of the ſame, either before judgement or after, which rent 
may be aſſigned to her by parol. But an aſſignement of other land whereof ſhe is not dowable, 
or of a rent iſſuing out of the ſame, is no barre of her dower (9). 

Thirdly, the aſſignement muſt be abſolute, and not conditionall, or ſubject to any limita- 
tion (10). | 

Fourthly, it muſt be made by him that is tenant of the land, but herein certaine diverſities 
are to be obſerved (11). | 

If two or more be joyntenants of lands, [e] the one of them may aſſigne dower to & 

wife, 

See S. C. in 1. Ro. Abr. 682. X. pl. 3. and 


| bad, if the wife and heir had not by mutual aſſent waived the aſſignment by metes and bounds, and that it would have been 


Aue, 


Dy. 278. Hal. MSS. 


- error, if the ſheriff had ſo aſſigned 


mr eee 


ALD, Hat (2) See further as to quarentine ante 32. a. and n. 3. there, and Treat, on Dow. in Gilb. Law of Uſes 372. 
— (3) 24. H. 3. Dower 189. A man endows his wife of all the lands which his mother then had in dower ; the mother and husband 
gu 2 dye ; the wife brings aurit of dower ad oſtium eccleſiz and recovers. Sic nota, that the wife may have action orenter. MISS, Com. 
on Litt. See acc. poſt 35. b. 


s | 92 (4) 20. E. 4. 14. Hal. MSS. x | ; 
6-7 ws (5) If the ſteriff reduces to certainty by metes and bounds, though the demandant refuſes, yet ſhe may afterward: enter. 10. Elix. 


(6) Nota P. 38. Eliz. Wentaworth's caſe. It ought to be pleaded by the word aſſignavt not dedit. Hal. MSS.—See Cro, Eliz. 452. 
(7) Vid. ante 32. b. Lambert's caſe. Hal. MSS.—See n. 1, in 32. b. & ſupra n. 1. 


(8) 12. H. 4. 17. Hal. MSS. 


(5) But ſee 2. H. 5.12. The heir 


aſſigns dower of lands of which the hutband was ſeiſed, but the wife not dowable : ſhe is tenant iu 


doxwer. 30. E. 1. Briefe 884. If wife be endowed, and afterwards exchanges with the heir for other lands which were the inheritaace 


of the husband, ſhe ſhall be ſaid to be tenant in dowwer of the lands ſo taken in exchange, and her entry ſhall be ſaid to be by the huchand. 

Per omnes juſticiarios. Hal. MSS. | 

(10) P. 33. Eliz. Wentworth scaſe. A conditional aſſignment of rent doth not bar dower. Hal. MSS. PR: 
(11) And this ought to be averred in pleading. Dy.” 361. Hal. MSS,—=See 8. C. in Cro. Eliz. 451. and Noy 55. 
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Of Dower. 


Lib. 1: Sect. 40. 358 


wife of a third part in certainty, and this ſhall binde his companions, becauſe they were com- 

llable to do the ſame by law(1). But if one of them aſſigne a rent out of the land to the wife, 

this ſhall not binde his companion, becauſe he was not compellable by the law thereunto (2). 
If the huſband make ſeveral feoffments of ſeverall parcells, and dyeth, and the one feoffee 
aſſigne dower to the wife of parcell of land in ſatisfaction of all the dower which ſhe ought (9- Co. 18. Mo. 46.) 
to have in the land of the other feoffees, the other feoffees ſhall take no benefit of this aſſigne- 
ment, becauſe they are ſtrangers thereunto, and cannot plead the ſame (3). But in that caſe it the 
huſband dyeth ſeiſed of other lands in fee ſimple, and the ſame deſcend to his heire, and the 
heire endoweth the wife of certaine of thoſe lands in full fatisfaftion of all the dower that 
ſhe ought to have aſwell in the lands of the teoffees, as in his owne lands, this aſſignment is 
good, and the ſeveral feoffees ſhall take advantage of it (4). And therefore if the wite bring a 
writ of dower againſt any of them, they may vouch the heire, and he may pleade the aſſigne- 

ment which he himſelſe hath made in ſafety of himſelfe, leſt they ſhould recover in value a- 

inſt him, [4] ſo as there is N in this reſpect betweene the heire and the teoffees, and pq] 33. E. 4. tit. fudgm. 254. 
by this meanes the ſame may be pleaded by the heire that made it(5). And fo it is adjudged in 8. E. 3. 69. 17.E.3.58. b 3. E. 3. 
our bookes, which is a notable caſe for many purpoſes. 8 2 .196. 

Fiftly, If aſſignement be made {e] by any diſſeiſor, abator, intruder, or any wrong doer, of . 7 G AIG Inſtitut, 
lands or tenements, if they came to that eſtate by colluſion and covin betweene the widow f. ,-. AM 44. Aff. 29. 

, y e Mee ſe] 25 p. 1. 44. A, 29 
and them, albeit the widow hath juſt cauſe of action, and the aſſigument be indifferently made 44. E. 3. 46. 27. Afl.74. f. H. 4. 
after judgement by the ſherite of an equall third part, yet ſhall the diſſeiſee, &c. avoyd it, 60. 15. E. 4. 4. 19. H. 8. 12. 
for covin in this caſe ſhall ſuffocate the right that appertained to her, and fo the wrongfull — 53.151. — Co. = Ro. 
manner ſhall avoyd the matter that is lawtull (6), _ > HY ak 24S: ge 3 5 

Sixtly, An aſſignment by [7] (7) a diſſeiſor, abator, intruder, &c. it there be no covin, is good, | F] 12. AM. p. 20.21. E. 3. 13. 
unleſſe it be prejudiciall to the diſſeiſee, &c. As if the huſband ( £1] inteofteth the younger Iz] 3. E.;. tit. Dower 77. 16. E. 
ſonne with warranty, the eldeſt ſonne diſſeiſe the yongeſt ſonne, and endow the widow, in this 2-tit-dower Statham. {Poit, 357.) 
caſe the yonger ſonne ſhall avoyd this aſſignment (8), tor otherwiſe he ſhall loſe his warrantie: 
but a diſſeiſor, abator, intrudor, &c, cannot aſſigne a rent out of the land to her tor her dower, 
to bind the diſſeiſee, &c. 

Seventhly, No aſſignement can be made, but by ſuch as have a freehold (9), (as hath beene 
ſaid) or againſt whom a writ of dower doth lie, and therefore ] an aſſignment by a gardian in [ b] bo Dower 151. 29. Af. 
ſocage is voyd (10), but a gardian in chivalry may aſſigne dower (11), as ſhall be faid hereatter, 8. 15.E.3, Dower 69. (6. Co. 57. 
becauſe a writ of dower lieth againſt him, and not againſt a gardian in ſocage. 

Eightly, And before the gardian in chivalry enter(12), the heir within age [i] may aſſigne i] 7. R. 2. admeſurement. 4. 
dower, for the gardian may waive the wardſhip. And ſo briefly have you heard, of what, by F.N.B 148. f. (Poſt. 38. b. 
whom, and to whom the affignment muſt be made (13). But there needeth neither livery of \ 
ſeiſin, nor writing, to any afignement of dower, becauſe it is due of common right, 


Sect. 40. 
OW MENT ex Der by aſſent ¹⁰ le piere eft ſei. Bat en. 169. Fleta lib. g. ©. 22. 


f r 1 Bract. lib. 5.305. 6. E. 3. 3 
aſſenſu Patris of the father is, fie de tenements A bee . Ke. 2337 
eſt lou le pier eſt ſei- where the father is ſei- en fee. Tenant for life of a 


fie de tenements en ſed of tenements in <rve of land, the reverſion 


to the father in fee, the ſonne 


* 
* 
** 
C2 
4 
-T 
oy 
8 
* 
7 « 
* 
of 
og 
F — 
8 
by ey 
77 
F 
= LY 
_ 
4 - 
2 
. 
1 
v. 
* 
+ 
4 
2 
9 
3 
8 5 
+ 
wy 
* 
wb. 
3 
"4 
2 
"== 
* 
" 
EF * 
2 
+ 
S 
Lt 
Rd 
, "> 
=S 
12 
2 
ae 
Th 
8 
4 


fee, et ſon fits et heire 
apparent, quant il eſt 
eſpouſe, endowe ſa 
feme al huys del 
monaſterie ou del 
Ejzliſe, de parcel de 
terres ou tenements 
fon pier de afſjent 
ſon pier, et aiſigne 
la quantitie et tes 
parcels. En ceo caſe 
apres le mort le fits, 


fee, and his ſonne and 
heire apparent, when 
he is married, endow- 
eth his wife at the 
monaſtery or church 
doore, of parcel of his 
fathers lands or tene- 
ments with the aſſent 
of his father, and aſ- 
ſignes the quantity and 
parcels. In this caſe 
after the death of the 


and heire apparent of the fa- 
ther endoweth his wife of 
this carve, by the aſſent of 
the father, the tenant for 
life dieth, the huſband dieth, 
the reverſion was a tene- 
ment in the father, and yet 
this is no good endowment ex 
aſſenſu patris, becauſe the fa- 
ther at the time of the aſſent 
had but a reverſion expectant 
upon a freehold, whereof he 
could not have endowed his 
owne wite(14); and albeit the 
tenant for life died, living the 
huſband, yet, quod initio non 
valet, traftu temporis non con- 

waleſcet 


(1. Sid. 3. Poſt, 36. b.) 


(1) This caſe of aſſignment of dower by one of two or more jointenants muſt be underſtood to be, where the huſband has 


been ſolely ſeized during the coverture, and afterwards conveys or deviſes the land to two jointly and dies; for the wife of a 
jointenant is not dowable. See poſt ſect. 45. | 


(2) 9. E. 3. 38. Husband and wife are jointenants of land, of which the wife of I. S. is do 


is good, and ſhall bind the wife. 7. H. 6, 33. Hal. MSS. See Perk. Sect. 399. and Keilw. 128. b. 


(3) Vid. the flatute of Weſtminſter 1. cap. 48. 4. E. 3. 42. M. 8. Jac.C. B. n. 1 
Hal, MSS —However, Mr. Perkins ſeems to think, that ſuch an aſſi 


the other feoffees. Perk. ſect. 402. 
(4) 31. E. 3. Scire facias 99. Hal. MSS. 


(5) Vid. if the heir by receit ſhall have the plea. Kelav. 128. Hal. MSS. 
(6) See further on this ſubje&t Hugh. on Orig. Wr. 199. 


(7) 3. E. 3.1. 50. E. 3. 7. 8. Hal. MSS. 


(8) 3. E. 3.18. By Herle, the afſign 


(9) Acc. Perk. 404. 


(10) A quzre is made of this in 1. Ro. Abr. 682. 


(11) And yet guardian in ch 


brought azainſt him. 


(12) But not after entry of the guardian. 9. H. 6. 6. Hal. MSS, 


(13) See further as to aſſignment of dower poſt 39. b. Perk, ſect. 


Doxver P. and Vin. Abr. Dower S. to Ai as 


(14) S. p. acc. Perk, 445. 


ment ſhall bar in ſuch a caſe. Hal. MSS. 


T 


wable : the husband alone aſſigns : it 


5. D. D. adjudged accordingly in Throgmorton's caſe. 
gnment by one feoffee may be pleaded in bar of dowes by 


„ of 


ivalry had only a chattel intereſt. See poſt 38. b. where it is explained why a,dower might be 


393. to 423. Hugh. on Orig, Wr. 194. and 198. New Abr. 
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'which is the book meant by lord Hale. See alſoante 34. b. n. 1.—(6) Where a deed ought to be ſhewn. Vid. 12. H. 7. 12. 


Lib. 1. Gap. 5. Of Dower. Sect. 40. 


waleſcet. And for the moſt Ja fene entera en ſon, the wife ſhall enter 


\ or 3 N meſme le parcell into the ſame parcell 


the nature of a dower at the ſauns auter afſigne= without the aſſigne- 


common law. And for theſe nent de nulluy, Mes ment of any. But it 


dower, albeit they be cer- il ad efte dit en ceſt hath been ſayd in this 


taine, as for the third part at cgſe, que il covient a caſe, that it behooveth 1 
oh Er fon 75 ** N la feme daver un fait the wife to have a deed : 
apparent. It muſt be fuch de le pier provant of the father to proove 1 
a ſonne and heire apparent, fon aſſent et conſent his aſſent and conſent [ 
as muſt CITES SANs 14 de cel endowment. M. to this endowment. 41. 3 
nw — and heire ap- 44+ E. Zo fol. 4501). 44 E. 3.7. 45» 4 


parent cannot endow his wife ex aſſen/i patris, of lands whereof the father is ſeiſed in fee of 
the nature of Borough Engliſh, becauſe the father may have another ſonne, and then the hut- 
band is not heire apparent: and it is in reſpect of the conſtant and perpetuall apparance, 
that the ſon and ROS may endow his wife of his father's lands. And fo it is of lands F 
1] 3. H. z. Dower 193. 0. H. 3. in Gavelkind: [41 this is the reaſon that dower ex afſen/u fratris, or conſanguiuei, is not A 
Yower 191. 11. H. 3. Dower good, for that albeit he is heire apparent at that time, yet for the common poſſibility that 
F. N. B. 1 50. l. 29.E.3. Dow. 134. = may have iſſue, and every iflue that the brother or colin ſhould have afterwards, ſhall ex- 
[/] F.N.B. 150. e. Flet, l. 5. clude him, he is no ſuch heire apparent as the law intendeth. [I] But an endowment cx 
2 N 305. AMS. nf matris, is as good as ex aſſenſu patris, becauſe there is an apparance of a conſtant 
66 and perpetuall heire. And ſome have ſaid, that if the father after his aſſent be attainted of 
treaſon or felony, that the wife in that caſe loſeth her dower, becauſe her huſband doth not 

continue heire (3). 


[+] 2. H. 3. Dower 199, (Pot. Quant il eft eſpouſe, endow ſa feme. I] In this caſe, albeit the freehold 

. 154. 3. 34, 8. K. and inheritance is in the father, yet in reſpect (as hath been ſaid) of the conſtant and per- 

petuall apparance of the heire, the heire apparent doth endow, and the father doth but aſſent. 

| And therefore where the father did endow the wife of his ſonne and heire apparent, that en- 
dowment was holden void, becauſe the huſband in that caſe muſt endow, and the father aflent, 

2. H. 3. Dower 199. And it is holden in 2. H. 3. Dower 199 (4), That if the heire apparent be within age, yet the 

endowment ex afſen/i patris is good. Note, Littleton in the caſe of dower ad o/tium eccleſiæ, 

doth put the huſband of full age, but here of the dower ex aſſenſu patris, he ſpeaketh generally, 


[*] 9. H. 3. Dower 190. F. N. B. Et affigne le quantitie & les parcels. So as both in dower ad [u] oftium ec- 
** clefie, & ex aſſenſu patris, the certainty muſt be expreſſed. And therefore where books ſpeake 
8. E. 2. Dower 154+ of a moiety, it is intended (as hath beene ſaid) of an halfe in certaine (5). 


Apres la mort le fitz ja feme entera. In this caſe after the death of the huſ- 
band the wife ſhall enter, or have a writ of dower albeit the father be alive. 


Que il covient al feme daver un fait provant ſont aſſent a cel endow- 
ment. | 


Un te att. A deed, fafum, this word (deed) in the underſtanding of the common law 
L'] Bract. lib. 2. fo. 33. Kc. & is an inſtrument written in parchment or paper, [o] whereunto ten things are neceſſarily in- 
1 Sa fo. 396. * fol. ** 168 cident : viz. Firſt, writing. Secondly, in parchment or paper. Thirdly, a perſon able to 
4 Se, RO Th * 5 6. contract. Fourthly, by a ſufficient name. Fiftly, a perſon able to be contracted with. 
2. Ro. Sixtly, by a ſufficient name. Seventhly, a thing to be contracted for. Eightly, apt words 

(2. Co. 5. Poſt 229. a. 2. Ro. OIXUy, DY à iu k : Ys g . ghtiy, apt wor 
Abr. an (5- Co. 74. 76.) required by law, Ninthly, ſealing. And tenthly, delivery. A deed cannot be written upon 
wood, leather, cloath, or the like, but onely upon parchment or paper, for the writing upon 

them can be leaſt vitiated, altered or corrupted. 


[p] 4. E. 2. Fines 116. 14. E. 2. If a deed [] be alledyed in count or plea, regularly it muſt be ſhewed to the court(6), to the 


Ley 79. 4-E.2. Ley 78. 27. H. 6. end the court may judge whether there be apf Words to make Tt a good contract according to 
75 an * ) 22. F. N. B. 322-1. the rule of law, whereof more ſhall be ſaid in the chapter of conditions. But if nox eff fan: 
— be pleaded (7), becauſe thereby the ſcaling, delivery, or other matter of fact is denied, it ſhall be 
tried by the country. Of deeds ſome be indented, and ſome be deeds poll. Of indented, 

| ſome be bipartite, tome tripartite, ſome quadripartite, &c, whereof more ſhall be ſaid in the 

7] Brit. fol. 101. Brad. . 2. chapter of conditions. Alſo of deeds, ſome be inrolled, and ſome [q] be not inrolled; if 
a. m 3 3+ ce. 14. it be inrolled according to the ſtatute of 27. Hen. 8. cap. 10. it muſt be inrolled in parchment 
N for the ſtrength and continuance thereof, and not in paper, and ſo was it reſolved in parliament 
by 

(1) No reference to the Year Book, in L. and M. Roh. or P. It was firſt inſerted in Redman's edition. See the obſervation 
on this addition to Littleton poſt 36. a.— (2) See acc. ante 34. b. n. 3.— (3) See Plowd. Quzer. 18x.—(4) This book is not to the 
purpoſe. Hal. MSS.—(5) Dowwer good of a moiety in common in the ſaid book. Vid. ante, Hal, MSS. See acc. 9. H. 3. Dower 190. 
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9. H. 7. 15. 9. E. 4. 53. 4. H. 7. 10. 14. H. 8. 18. 18. H. 8. 9. F. N. B. 210. E. in formdon. Dr. Leyfield's caſe 10. Rep, Where a 
thing cannot paſs without deed in reſpect of the nature of the things, as herbage common in groſs, Sc. one ought to ſhew deed, So in 
reſpe of the quality of the leſſor, as count or plea of demiſe of abbot with conſent of convent J. 36. Elig. Geffe and Tliunſton, mayor and 
commonalty P. 5. Jac. B. R. Garnons and Kenton, maſter and fellows of a college. P. 9. Jac. Lord Norris caſe B. R. But yet count 
in cjectment of demiſe ' by huſband and wife is good without ſhewwing deed, though wife cannot demiſe without deed, as it ſeems, Dy. 91. 
ohen one declares on @ deed, where it is not neceſſary. Count in ejectione firmæ on demiſe per ſcriptum indentatum without ſbew- 
ing, and yet good. M. 42. 43. El. B. R. Hall and Mather; and it ſeems, that defendant ſhall not have oyer. Count in debt for rent 


on deviſe of the reverſion in ſcriptis hic in curia prolatis, yet the other ſball not have oyer of the teflament. 1651 Fitton's caſe. A 5 
covenants with B to fland ſeiſed to the uſe of C his ſon : the ſun may plead this deed without ſhewing it, becauſe the eſtate is executed by the 3 
flatute, H. 11. Car. B. R. Crook n. 12. Stockman and Hampſon. M. 5. Jac. C. B. So it ſeems, if it was with the party himſelf, M. 4 


6. Jac. C. B. Debt on cbligation by commiſſioners of bankrupt good without ſhewing deed. H. 6. Car. B. R. Crook un. 5. Gay and 


Fielder. Hal. MSS. See further on ſhexwing of deeds and oyer in Com. Dig. Pleader O. P. Wilſ. vol. 1. part 1. page 121. vol. 2. 


page ». and Sheph. Touchſt. 23. but moſt fully in Vin. Abr. Faits, M. a. to M. a. 32.—(7) Where to plead nor eff factum. Dy. 
212. In caſe of ſigillum avulſum before iſſue, one may plead non eſt tactum. 7. H. 6. 18. / a deed be ſuſpicions by raſure or avul- 
on of ſeal, the party on oyer of deed may demur, and put it into the judgment of the court, or plead non eſt factum. I'. 40. El. B. R. 
Rot. 202. Obligation with condition to ſave harmleſs againſt Tracy with a blank: a flranger after delivery fills up the blank with 
a chriſtian name by conſent of the obligor ; yet adjudged to avoid the deed, yy of material. But if the addition is not material, as the 
addition of a county, and it be by a flranger, it doth not avoid the deed, though if by the party himſelf it doth avoid it, Vid. * 
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Lib. I. 


Of Dower. 


by the judges in anno 23. Eliz. Now for the reſt of the parts of à deed; you ſhall read thereof 
plentifully in our bookes, and in my Reports; which by this ſhort inſtruction you ſhall eaſily 
underſtand (1). | 


Un } art de fe offe ment. It is properly called Charta feoffamenti (2), and yet if ſuch a 
deed be denied, the you is non ff faftum, So as of deeds ſome concerne the realtie, as here a 


deed of feoffemept.; ſome the perſonaltie, as a deed of gift of goods, obligations, bills, &c. And 
ſome mixt, whereof more ſhall be ſaid in the chapter of releaſes. 

It a man deliver a writing ſealed, to the partie to whom it is made, as an eſcrow to be his 
deed upon cgrtaine conditions, &c. this is an abſolute deliverie of the deed, being made to the 
partie himfelt, for the deliverie is ſufficient without ſpeakihg of any words (otherwiſe a man 
that is mute could not deliver a deed), and tradition 1s onely requiſite, and then when the 
words are contrarie to the act which is the deliverie, the words are of none effect, non quod die- 
tum, ſed quod fattum eft inſpicitur. And hereot though there hath been [7] variety of opinions, 

et is the law now ſettled agreeable to judgements in former times, and ſo was it reſolved 

y the whole court of Common Pleas (3). But it may be delivered to a ſtranger, as an eſcrowe, 
&c. becauſe the bare act of deliveric to him without words worketh nothing (4). And this is the 
ancient diverſitie /] in our bookes, the record whereof I have ſeene agreeable with the reaſon 
of our old bookes(5). And as a deed may be delivered to the partie without words, ſo may a deed 
be delivered by words without any act of deliverie 6), as if the writing ſealed lyeth upon the 
table, and the feoffor or obligor ſaith to the feoffee or obligee, goe and take up the ſaid writing, 
it is ſufficient for you, or it will ſerve the turne, or take it as my deed, or the like words, it 


is a ſufficient delivery (7). 


Of deeds and their diſtinctions you ſhall reade excellent matter in antiquitie. [/] Carta- 
rum, alia regia, alia privatarum ; et regiarum, alia privata, alia communis, et alia univerſitatis, 
Privatarum, alia de puro feofſamento et „ alia de feofſamento conditionali five conventional!, 
alia de recognitione pura, wel conditionali, alia de quiete clamantia, alia de confirmatione, Sc. Ver- 
ba intentioni non e contra debent inſerwire. 

Carta non eft [u] nifi veſtimentum donationis. Carta non eft nifi veſtimentum orationis. Nemo 
tenetur armare adverſarium ſuum contra ſe. Scriptum eft infirumentum ad inſtruendum quod mens 
eult, Carta eft legatus mentis. [wv] Benigne ſunt faciende interpretationes cartarum 2 
fimplicitatem laicorum, ut res magis wvaleat quam pereat. Nihil tam * eee et naturali ægui- 
tati, quam wvoluntatem domini wolentis rem ſuam in alium transferre ratam haberc. 


Re, verbis, ſcripto, conſenſu traditione 
FJunctura a} ſumere patta ſolent, 


Verba cartarum fortius accipiuntur contra proferentem. Generale diftum generaliier eff intell;gen= 
dum. Verba debent intelligi ſecundum ſubjeftam materiam. Carta de non ente non walet, 

Note, the father may [a] make a deed to the wife of his ſonne, and fo is the law holden, 
for that the father's land by his aſſent is charged with a future freehold whereunto a deed is 

uifite ; but to a dower as Hum ecclefice no deed is requiſite, And here it is not well done 
(ot him that made the addition to our author) to vouche 44. E. 3. fo. 45. becauſe the author 
himſelfe vouched it not, for if he [5] meant to have vouched authorities, he would have 
vouched more than one in this caſe, and thoſe that [e] he vouched he would have cited truly, 
but this caſe is miſtaken both in the yeare and in the leate, for where it is cited in 44. E. 3. it 
is in 40. E. 3. and where he faith it is fo. 45. it is fo. 43. | 


An aſſignment of dower [d] either ad 9ftium eccleſiæ, or ex aſſenſu patris, may be made of 


more than a third part. But the ancient law was that no greater aſſignment could be made in 


thoſe caſes but of a third part, but lefle he might, as it appeareth in Glanvill. 


SeCt. 41. 


79 i apres Pmort ND if after the death V eſt conclude a 

le baron el enter, of her huſband clatmer aſcun au= 
et agree a aſcun tiel ſhe entreth, and agree ter dower per la com- 
dower de les dits to any ſuch dower of mon ley. (s)Wherein a di- 
dowers ad oftium the ſaid dowers at the verfitie 1s to be obſerved be- 


tween adower adoſtium eceleſiæ 
eceleſiæ, &c. dongue church doore, &c. then or c 40g — N 


joynture 


Seet. 1. 46 


Noy 50. 11. Cro. Jam. 85. 

35. Aſſ. Pl. 11. Tr. 29. H. 8. 
Dyer. 98. (1. Cro. El. 835. Hob. 
246. Dy. 34. b. N. Ben. 75, 
1. And. 4. Cro. El. 884. 1. Raym. 
197. Ow. 95. Dy. 192. b. Dal. 
104.) 

[J Tr. 43. Eliz. inter Haukeſby 
& Lacher in the King's Bench. 
Hill. 12. Jo. R. in the Common 
place. (F. Co. 119. b.) 

[/] I:. H. 8. 19. H. 8. 8. 4. E. 
3-18, 13. H. 4.8. (3. Co. 26. b. 
1. Leon. 140 2. Ro. Abr. 24 


(2. Rol. Ab. 26. 1 Co. 147. 


D-] Eract. lib. 2. fol. 33. b. Fiets 
lid. 3. cap. 14. 


[u] Filets lib. 6. ca. 28. 
Bracton lib, 2. fo. 34. 


[w] Bracton lib. 2. f. 94 9 . 
[x] Idem 1. 2. to. . ” 


[yj Pl. Com. in Thriogmorto::': 
Cale fol. 161. b. 


ſo] 3. E. 2. Dower 126. 8. E. 2. 
Dower 154. 6. E. 3. 34. 40. E. 3. 43. 


[5] 11 H. z. Dower 186. 14. H. 
3. Dower. 

le 2. E. 2. Dower 125, Vid. Stat. 
Walliz anno 12. E. 1. fo. 18. in 
veteri magna carta. 47. H. 3. 
Dower 174. 

d] F. N. B. 150. p. Glaavil. 
lib, 6. ca. 1. 2. 3. 


Ehz. Cam. Scacc. the caſe of Fox and Markham. Vid. Ney fo. 112. 1. 487. AB and C are bound jointly and ſeverally : the ſeal of 
A is torn off ; in debt againſt B he may plead non eſt factum. But if A B and C covenant ſeverally, and the ſeal of A is torn y, it 
will not avoid againſt the athers. 5. Rep. 23. Vide where by raſure of the deed the intereſt is loſt. - Where a thing may paſs without 
deed, as in caſe of jeoffment or leaſe, though the deed be raſed, the intereſt continues. H. 10. Car. B. R. Crook u. S. Miller and Man- 
% But if leaſe by abbot and convent be interlined by leſſee, the intereſt is deſtroyed. H. 9. Eliz. rot. 1056. Bendl. Arden and 
Michell. Hal. MSS.—See further as to pleading oz eff fattum to a deed Sheph. Touchſt. 74. and Vin. Abr. Faits, N. a. and as to 
raſure and alteration of deeds and breaking off ſeals Sheph. Touchſt. 68. 69. Vin. Faits, T. to Z. and Com. Dig. Fait, F. 


(x) See further as to deeds, Perk. c. 2. ante 6. a. and n. 5. there. Sheph. Touchſt. c. 4. Vin. Abr. tit. Deeds and allo tit. Faits, 
Com. Dig. Fatt. | 


(2) For the formal parts of a deed of feoffment, ſee ante 6. a. 


(3) In Mo. 697. there 1s an opinion of ſome judges in 39. Eliz. to the contrary ; but the authorities ſince are with lord Coke, 
See acc. Mo. 642. Noy 6. Hob. 246. 9. Co. 137. Sty. 251. 6. Mod. 218. x 
(4) See Dy. 167. b. 


_ (5s) Nota, if dean and chapter ſeal a deed, it is their deed immediately; but if at the ſame time they make letter of attorney to deliver 
rt, this is not their deed till delivery. T. 21. Jac. B. R. rot. 662. Hayward and Fulcher. Hal. MSS. As to the former point, ſee acc, 
Dav. 44. 2. Leon. 97. and Cro. Eliz. 167. and as to the latter point the caſe cited by lord Hale in W. Jo. 170. and Palm. 504, 
according to which the court was divided in opinion. 

(6) The obligor ſeals obligation, and throws it upon the table without other circumflances : this is not a delivery. But if he throws it 
towards the obligee, or if the obligee immediately takes it, and the obligor ſays nothing, it is a delivery. M. 29. and 30. Eliz. Rot. 636. 
Staunton and Chambers. Hal. MSS.—See 8. C. in Ow. 95. Cro. Eliz. 122. Dy. Ed. 1688. fo. 192. b. in marg. 

(7) Trin. 3.Eliz. Gibſen verſ. Tenant Bendl. u. 140. Hal. MSS.—See S. C. in N. Bendl. 92. and Dy. 192. See ſurther as to the 
delivery of deeds. Sheph. Touchſt. 57, Com. Dig. Fait A. 3. Vin. Abr. Faits I. and K. 

($) Vid, 32. E. 1. Dower 126. // — Hal. M8. : 
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dowers being aſſented unto doter per le com- er by the common 
is a barre of the dower at 


* 

* SF. 
the common law, but a joyn- n ley daſcuns law of any the lands N 1 
ture was no barre of her ferres ou tenements or tenements which N NEW 
Tower at the common law. queux fuerent a ſa dit were her huſband's, 1 1 

or a right or title that one : , N i. 
hath to a freehold cannot be baron. Mes fi el but if ſhe will, ſhe 4 
barred by acceptance of col- vit, el poit refuſer may refuſe ſuch dower 1 
laterall ſatisfation (1). But a , - 1 4 d oft: h barch. of W.. 

woman cannot have a double iel dower ad oſtium at the churc ore, N een 
2 7 1 = oftium 2 eccleſiæ, &c. et dongue &c. and then ſhe may | LN 

c. and at the common law * 
(Dy. 248. a. 317. 2.) fir the wife -of ai bullend el poet eftre endow ſo- be endowed after the Y 10 * 

can have but one dower. But lonque le cours del courſe of the common . We. 

tince Littleton wrote, by the mon ley. law. d $ \ a, 

27. H, 8, cap. 10. ſtatute of 27. H. 8. if a joyn- | 2k 

4] 12. E. 2. Dower 158, 27. H. ture be made to La] the wife, according to the puirvieu of that ſtatute, it is a barre of her dower, g k * \ 

5 cap. 10. verſus finem, ſo as the woman ſhall not have both joynture and dower, and to the making of a perfect joyn- \ * 0 
ture within that ſtatute ſixe things are to be obſerved. Firſt, her joynture by the firſt limita- 8 N 

(4. Co, 1. 3. Cro. Jam, 489.) tion is to take effect for her life in poſſeſſion or profit preſently after the deceaſe of her huſ- .* » .+ * 

band. Secondly, that it be for the terme of her one life, or greater eſtate. Thirdly, it muſt * * \., 
„ be made to herſelf, and to no other for her. Fourthly, it muſt be made in ſatisfaction of her oy \ Þ 4 \ 
; EP „ La. £4 kx whole dower, and not of part of her dower. Fifthly, it muſt either be expreſſed or averred to 
n 2 819 A 7 5 be in ſatisfaction of her dower? And wager it may be made either before or after marriage, > AY 
2 * e (1. Sid. 3.) 2 Di,, Concerning the firſt, if a man make a feoffment in fee of lands or tenements either before 


F. Cris OL Fra i rior Hemp Mor after marriage to the uſe of the huſband for life, and after to the uſe of A for life, and then 
ar. an thn tek UNH „y 2 , *; to the uſe of the wife for life in ſatisfaction of her dower, this is no joynture within the ſtatute, 
1474 F > #4 £4+< becauſe by the firſt limitation it was not to take effect in poſſeſſion or profit preſently after the 
. 222 AI» 4 death of her huſband, And albeit in that caſe A ſhould die living the huſband, and after the- 
4 —— death of the huſband the wife entreth, yet this is no barre of her dower, but ſhe ſhall have her 
rd v- "IP 4 #>dower alſo (2), becauſe it is not within the ſaid ſtatute, and (as it hath been ſaid) by the com- 
FEEL mon law it was no barre of her dower (3). 2. It muſt be either in fee taile, or for terme of her 
, owne lite, for an eſtate for life or lives of one or many other, or to her for a hundred or a 
4 niert. thouſand yeares, &c. if ſhe live ſo long, or without ſuch limitation is no barre of her dower, 


22 a albeit they be expreſly made in ſatis faction of her dower, Cauſa qua ſupra (4). 3. If an eſtate be 


* . 
P41 * — 4 
- 2 g 


AE Fea 
1 
* 


a | , p - e F made to others in fee ſimple, or for her life upon truſt, ſo as the eſtate remaine in them, albeit 
Cele 1 Jer. el. th, C . . it be for her benefit, and by her aſſent, and by expreſſe words to be in full ſatis faction of her 
| LACY Leake & Randal's caſe, 4.Co. 4. dower, yet is this no barre of her dower (5). The fourth is ſo plaine as it needeth not any example, 

; : fre: . A deviſe by will cannot be averred to be in ſatisfaction of her dower, unleſſe it be ſo expreſſed 
u. Heat (3. Co. 25. 27. sgi, in the will(6). 6. If the joynture be made before marriage, the wife cannot waive it and claime 
Rad Fun * ber dower at the common law, but if it be made after marriage, ſhe may waive the ſame, and 
foe of Vide Vernon's caſe ubi ſupra, claime her dower (). I have touched theſe points the more ſummarily becauſe they are reſolved 

of „fo. 2. b. at large with the reaſons thereof in Vernon's caſe bi ſupra. So as to comprehend all in few 
words, a joynture (which in common underſtanding extendeth as well to a ſole eſtate as to a 
joynt eſtate with her huſband) is a competent livelihood of freehold for the wife of lands. or 
tenements, &c, to take effect preſently in poſſeſſion or profit after deceaſe of the huſband for 
the life of the wife at the leaſt, if ſhe herſelte be not the cauſe of determination or forfeiture of 
it. Which ſee more at large in Vernon's caſe bi ſupra. If a joynture be made to a wife of lands 
before the coverture, and after the huſband and wife alien by fine thoſe lands ſo conveyed for 
her joynture, ſhe ſhall not be endowed of any of the other lands of her huſband. But if the 
. joynture had been made after marriage, notwithſtanding the alienation by the huſband and wife 
thereof by fine, yet ſeeing her eſtate was originally waivable, and the time of her election came 
. not till atter the deceaſe of her huſband, ſhe may claim her dower in the reſidue of her lands. But 


in the other caſe, the joynture of the wife made before marriage was not waivable at all. Now 
cle. cap; fan; fot. » Gs _ 2 oftium 2 by Ae 2 is better 1 the y_ _— Arg 8 
* certainty ſhe may enter, than the dower at the common law, where the is driven to her 

Shoe le reall action, and therefore Britton calleth dower ad oftium eccleſie, and ex aſſenſu patris eſta- 
DH gg a bliſhment of dower by the huſband and aflignment of dower after his deceaſe (for nothing 
E that is uncertaine 1s eſtabliſhed) : ſo a joynture (that hath the force of a barre of dower by 


the ſaid act of 27. H. 8.) is, as hath been taid, more ſure and ſaigfor the wife than either dower 
ee ebe eee rr. ad 


(i) Rent granted by parol ont of the ſame land, of which ſbe is dowable, bars ; not if out of other land. 1. Mar. Dy. 91. Sturge's caſe. 
os Hal, MSS.—See Cro. Eliz. 128. But though a collateral ſatisfaction is not pleadable at law in bar of dower, yet acceptance of 
fn term of years, or of a ſum of money, or of any other kind of collateral ſatisfaction, in lieu of dower, is a good bar in equity. 

5 ee, 57/7. See Lawrence and Lawrence 2. Vern. 365. and note that lord Somers's decree againſt the wife in that caſe, which was after- 
A 2 wiards reverſed by lord keeper Wright, and finally in the houſe of lords, was objected to, not on account of any doubt of 
dower's being barrable in equity by a collateral ſatisfaction, but merely becauſe the deviſe to the wife was not expreſſed to b= 


in * of dower. See further as to bar of dower in equity by collateral ſatisfaction. 1. Eq. Caf, Abr. Dower B. and 
9. Mod. 152. 


(2) T. 20. Jac. Sherwell's caſe. Hutt. 51. accord. Hal. MSS. 


(3) But quere whether a court of equity will not confine her to one, and compell her to ele& which the will have. See the 
. £5 references in note 1. ſupra. and the caſe of Vſett and Longdon cited in Jordan and Savage New Abr. Jointure B. 6. 


f jordan and Savage reported in New Abr. Jointure B. &. 5- Zee /0. 


(4) Vid. M. 29. and 30. Eliz. C. B. Rot. 334 Dewiſe to the wife for 7 years. Hal. MISS, | 
(s) I hugh this may be true at law, 4. — —— ſettled, that a truſt eſtate, being equally certain — beneficial as ma 
required at law, or even an agreement to ſettle lands as a jointure, is a good equitable jointure in of dower. See the caſe 

of La Als (6) 10. Eliz. Dy. 266. Hal. MSS.—But though a deviſe cannot at law be averred to be in ſatisfaction of dower, i 2 718 

{he the will is filent, yet ſometimes our courts of equity have been induced by ſpecial circumſtances to conſider ſuch deviſes 
A* alww as a ſatisfaQtion ; and it has therefore been decreed, that the wife ſhould make her election tg waive her dower and accept un- f 
3, 2 der the will, or to waive the will and take her dower. In Lawrence and Lawrence © Vernes lord chancellor Somers made 2 /1 
pF, N 4. 1 ,yſuch a decree; becauſe he inferred an intention to give in bar of. dower, from dhe teſtitor's having deviſed the reſidue A 1 
5 2 n. of his whole eſtate to another. But this decree was reverſed by lord keeper Wright, and the reverſal was afterwards affirmed [ine — A. 


1% 6,494 \ in the houſe of lords, and this is ſaid to have ſettled the doctrine. 1. Eq. Caf, Abr. Dower B. pl. 2. and ſee acc. Prec. in Chanc. Hs # _— 
Por . 233. Vin. Abr. Deviſe T. c. pl. 45. 2. Atk. 427. 3. Atk. 8. 436. See alſo the caſe of Broughton and Errington Sc pager in 149. by / 
. 2 [iN I Proc. Sth March 1773. However, notwithſtanding the doctrine on which the caſe of Lawrence and Lawrence was finally pal Sol n 
r e 


< cided, and the frequent 1 of that caſe, deviſes have been ſince frequently deemed à ſatisfaction of dower, on ac- 9 0 * * Ur 
Lhe Cat 4 4 * count of very ſtrong and ſpecial circumſtances ; as where allowing the wife to take a double proviſion would have been owe | 
. . Std inconſiſtent with the diſpoſitions of the will. On this latter principle lord chancellor Northington is ſaid to have decided for 

GR a ſatisfaction of dower in the caſe of Arnold and Kempſtead, which was heard in July 1764, and lord chancellor Camden in the 1 
2 AJ. 5 FA caſe of Villareal and lord Galway, which was heard foon after the former caſe,—(7) Though ſhe be within age ut videtur ſbe ca- 
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0 Lib. 1. 


ad oftium ecclefie, or ex aſſenſu patris, for beſides it is as certaine as thoſe others, and ſhe ma 
enter into it, after the death of her huſband and not be driven to her action. She ſhall not Bract. 31 f. lib. 4. Britton ca, 15. 
be barred of her joynture albeit her huſband commit treaſon or felonie, as ſhe ſhall be both 


U of her dower ad oftium eccleſiæ and ex aſſenſu patris by the common law. But now at 


Of Dower, 


Sect. 42, 43. 37 


this day by the ſtatutes of 1. E. 6. cap. 2. and 5. E. 6. cap. 11. a wife ſhall not loſe any title 1. E. 6. ca. 6. 5. E. 6. ca. 11. 
* of dower which to her was acerued, by the attainder of her huſband by any manner of murder (Poſt. 40. b.) 
3 or other felony whatſoever, But [a] if the huſband be attainted of high treaſon or petie 4] Stanford 19 5. b. 
LY treaſon ſhe ſhall be [5] barred of her dower at this day, fo long as that attaindrie ſtandeth in ſs] Vid. in the chapter of Gar- 
A* force. ranty. Sect. 
''y Conclude, commeth of the [e] verbe concludo, which is derived of con and claudo to [c] Pl. Com. 276. b. per Walſh, 
«| determine, to finiſh, to ſhut up, to eſtoppe or barre a man, to plead or claime any other thing, Vid. Sect. 693. 695. 667. 679. 
* Vid. Eſtoppell. | 
V.! 
1 Sect. 42. 
" E T nota, que AN D note, that no V UL eme ſerra 
K nul feme ſerra wife ſhall be en- endowed, Sc. of 


0 endow ex aſſenſu pa- 
tris en le forme a- 
vant dit, mes lou ja 
A baron eſt fits et heire 
i apparant a ſon pier. 
Quzre de ceux deux 
caſes de dowment 
ad oſtium Eccleſiæ, 
&c. ſ% la feme al 
temps del mort ſa 
baron, ne paſſe lage 
de ix. ans, ſi el avera 
dower ou non. 


T nota, que en 

touts caſes lou 
le certainty appiert, 
queux terres ou tene- 
ments feme avera pur 
fa dower, la le feme 
poit entrer apres la 
mort ſa la baron ſans 


aſſignement de nul 
luy. Mes lou le cer- 


taintie ne appiert, ft 
come deflre endow 
de la tierce part da- 
ver en ſeveraltie, ou 


del mgitie \*ſokegque ralty, sor the moitx ae 


le cuſtome de tener 


_n9t waive. Hal. MSS. — The important queſtion, whether a jointure on an infant befo 
quite ſettled till the caſe of Drury and Drury, which was heard before lord chancellor Northington in Hillary xz. Geo. 3. The 
points determined by lord Northington in that caſe were, 1. that the ſtatute of 27. H. 8. which introduced jointures, extends . -< <- 
to adult women only, infants not being particularly named ; and therefore that notwithſtanding a jointure on an infant, ſhe Ee. 


7 may waive the jointure and elect to take dower : 2. that a covenant by the huſband that his heirs, executors, or adminiſtrators «+ He Ln. 
. ye pay the wife an annuity for her life in full for her jointure and in bar of dower, without expreſling that it ſhall be charg- 
ts? 
Pr ts 


dowed ex afſenſu patris 
in forme aforeſaid, but 
where her huſband is 
ſonne and heire appa- 
rant to his father. Quæ- 
re of theſe two caſes of 
dowment ad oſtium ec- 
cl:fie, Sc. if the wife, 
at the time of the 
death of her huſband 
be not paſt the age of 
9. yeares, whether ſhe 
ſhall have dower or no. 


SECT. 43. 


ND note, that in 

all caſes, where 
the certaintie appeareth 
what lands or tene- 
ments the wife ſhall 
have for her dower, 
there the wife may 


enter after the death 


of her huſband with- 
out aſſignement of any. 
But where the cer- 
tainty appeares not, as 
to be endowed of the 

part, to have in ſeve- 


cording to the cuſtom 


ſenſu patris, there the wife af- 


judgment diſtrein for-+twelve: *© 


this ſufficient hath beene ſaid 
before, 


Pure de ceux deux 
caſes de dowment ad oft i- 
um Ecclefie, &c. And 


it ſeemeth, that theſe dowers 
being made by aſſent, &c. that 
the ſame are good albeit the 
wite be within the age of 
nine yeares, for Conſenſus 
tollit errorem. But without 
queſtion, a joynture made to 
her under or above the age of 


nine yeares, is good. 


(Ante 33. a.) 


T nota, que en 
touts caſes, &c. 


In all caſes, where the 
demand of the dower is 
certaine, as in caſe of dower 
ad oftium Eccleſie or ex 4ſ 40. E. 3. 22. 44+ 45. E. 3. 4+ 
20. E. 3. barre. 132. 

ter the death of the huſband 8. E. 2+ Entry 75. 

may enter (1). But where the 

demand is uncertaine, as in . 

writs of dower at the com- | : L 
mon law, there albeit the 

thing it ſelfe be certain, yet a ET 

ſhall ſhe not take it without 5 S \ 
aſſignement. As it a woman ; 'V 

bring a writ of dower of 5 
three ſhillings rent, albeit ſhe 
ought to be endowed of one 
ſhilling, yet cannot ſhe after (Ant. 34. b) 

pence before aſſignment (2), : * 
becauſe the demand was un- 

certaine | 

re marriage may be waived, was not 


* ' 
'V e 


& COP 1 
ed on any particular lands or be ſecured out of lands generally, is not a good eguitable jointure within the ſtatute : 3. that a wo- " 72. 544 
man being an intant cannot by any contract previous to her marriage bar herſelf of a diſtributive ſhare of her huſband's per- 
ſonalty in caſe of his dying inteſtate. From this decree by lord Northington there was an appeal to the houſe of lords, and 
7 L V. after hearing the judges ſeriatim on the queſtion, whether a jointure on an infant could be waived, on which they were di- 1 5 
f x vided in opinion, the decree was wholly reverſed. See the printed caſes in the houſe of lords of the year 1762. Before Drury and 77 A 1 


% Drury the only judicial opinions as, to the effect of a jointure on an infant were Sir Joſeph Jekyll's in Cray and Willis 2 its. „ CS a POE 2 
ba barring, and lord Hardwicke's in I and Price and in Harwey and Aſhley to the contrary. See Vin. Dpwer Q. 4. pl. 18. Bar- od . 
5 9 Jn Harvey ey ty 3 Q 4 P 
* Den, nad. Ch. Rep. 117. and 3. Atk. 607. Ta 1 u L. Ale + 1 an . Here A 4 ps Brie be „ 
2 57 (1) 1t ſeems, that though it be , the freehold is not in her till entry. 9. E. 3. F. Hal. MSS. Corel 5 F. „ Ae 
by „ (2) But videtur, that after the third part ſet out by the ſheriff ſhe may enter immediately before the durit returned. as to the da- N Pay AS 
9 , mages the writ ought to be returned, becauſe another judgment is to be given. M. 19. Jac B. R. Howard verſus Cavenaiſb. vid. Shs. 
. A. ., e. Elix. Dy 278. Hal, MSS, any Ao 
U 52 — e U — 
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Lib. 1. 


(4. Ro. Ab, 676.) 


Cap. 5. 


Of Dower. 


Sect. 445 45. 


taine, And ſo it is if two te- en ſeveraltie, en tieſs to hold in ſeveraltie, 


nants in common be, and the 


wife of one of them bring a C4/cs ts covient gue in ſuch caſes it beho- 
writ of dower to be endow- ſa dower ſoit a luy veth that her dower 
ed of a third part of a moitie, gſſigne apres le mort be aſſigned unto her 


and have judgement to reco- 


ver, yet cannot ſhe enter del baron; pur ceo que after the death of her 


without aflignement, albeit non conſtat devant huſband ; 


the aſſignement cannot give 


becauſe it 


her any certainty becaufe 4/ignement, quel part doth not appeare be- 


her huſband's ſtate was in- ges Zerres 
certaine. See more of this 


before ſection 39. 
x ſa dower, 


ou tene- fore aſſignement, what 


ments el avera pur part of the lands or te- 


nements ſhe ſhall have 
for her dower. 


| Sect. 44. 


Of this ſufficient hath beene ſaid before, and that in this caſe the wife cannot enter without 
| aſſignement. 


M1 ES , forent deux join- 
tenants de certaine terre 
en fee, et lun alien ceo,. que a luy 
affiert, a un auter en fee, que 
prent feme et puis devie; en ceo 
cas la feme pur ſa dower avera 
le tierce part de la moitie que ſa 
baron ad purchaſe, a tener en 
common (come ſa part amoun- 
fera} oveſque llieire ſa baron, et 
oveſque lauter jointenant que ne 
aliena pas; pur ceo que en tiel cas 


Ja dower ne poit eſtre afſigne per 


metes et bounds. 


Sect. 


BET if therebe two joyntenants 
of certaine land in fee, and the 
one alieneth that which belong- 
eth to him, to another in fee, 
who taketh a wife, and after dieth; 
in this caſe the wife for her dower 


ſhall have the third part of the moi- 


tie which her huſband purchaſed, 
to hold in common (as her part a- 
mounteth) with the heire of her 
huſband, and with the other join- 
tenant, which did not alien; for 
that in this caſe her dower cannot 
be aſſigned by metes and bounds. 


45. 


* 288 ZT % aſcavoir, ND it is to be un- 
ve 18s lor tha ze | 
jointenant, Which ſurviveth, que la feme ne ſer- derſtood, that the 


claimeth the land by the feoff- 44 my endow de ter- wife ſhall not be en- 


ment, and by ſurvivorſhippe, 


which is above the title of 7 ©* 9% FeReMENtS, gu e dowed of lands r te- 
dower, and may plead the /@ baron tient joint- nements, which her huſ- 


without naming of his com- 


pagnion 2 de, as ſhall be fer al temps de ſon with another at the 
aid hereafter in his proper grant: mes lau il time of his death: but 


place; but tenants in com- 
mon have ſeveral free-holds 


tient en common, au- where he holdeth in 


and inheritances, and their ferment eſt, come en common, otherwiſe 1t 


moities ſhall deſcend to their 
ſeveral heires, and therefore : 
their wives ſhall be indowed. Van7de. 


le caſe prochein a- is, as in the caſe next 


aboveſaid. ” 
Sec. 
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Lib. I. Of Dower, Sect. 46, 47, 48. 38 


Sect. 46. 


T eft aſcavoir, que fi ND it is be underſtood, HE rea- 
tenant en le tarle en- that if tenant in taile g 76, 3 
dowa ſa feme ad oſtium endoweth his wife at the tenant in taile 
Eccleſiæ, come eft avant- church doore, as is afore- in "*firained by 


. . . the ſayd ſtatute 
dit, ceo ſervera pur petit ſaid, this ſhall little or no- of 1 3. 1. de 


ou rien al feme; pur ceo thing at all availe the wife; 7% conditio+ 
Au,. 


que apres la mort ſa ba- for that after the deceaſe And ſo did 
ron, liſſue en le taile puit of her huſband, the iſſue our author take 


entrer ſur le poſſeſſion la in taile may enter upon her Ae * 


"feme ; et iſint puit celuy poſſeſſion; and fo may he in ing. Here our 


en le rever/ion ſi ne ſoit iſſue the reverſion, if there be no ogg ag gy" Vide Seck. 194, 
en le taile en vie, &c. iſſue in taile then alive. therefore ſuch 


an endowment is not to be made becauſe it is to no end. 


Sect. 47. 


A UXY / home ſeis ALSO if a man ſeiſed * 2 of 
| enfee Jmple, efte- in fee ſimple being is for 3 
and deins age, endowa within age, endoweth his caſe the huſband = : 
fa feme al huiz del mo- wife at the monaſterie or bay poke. dare wn Vid. g. H. 3. tit, dower 197. 
naſterie ou degliſe, & de- church doore, and dieth, ing within age can- 
vie, & Ja feme enter, en and his wife enter, in this ng by, 4 volunta 


. . act bind himſelf : " 
ceo cas Iieire Ia baron caſe the heire of the huſ- otherwiſe it is 


luy puit oufter. Mes au- band may out her. But o- where he doth an 


terment eſt (come il ſem- therwile it is, (as it ſeem- Dee" ev by wk 
ble P] lou la pier e ſeiſie eth) where the father is but in the latter caſe 


, : . the father which 
en fee, & le fits deins age ſeiſed in fee, and the ſonne Seach the afftas; is 


endow ſa feme ex aſſen- within age endoweth his feiſed of the free- 
ſu patris, /e pier donque wife ex afſenſu patris, the bold and inheri- 


b —_— 


ts Mee RS HO 24 
e ee oat pe GAS 
oy” 2 | 


4 , £ tance, and the ſonne 
5 efteant de plein age. father being then of full eee Wav ee 
$ | age. | thing, and there- 


fore his heire ſhall 
not avoide it in reſpect of his infancy. 


Sect. 48. 


xs il y ad un LSO there is ano- T le Seignior de 

auter endow- ther dower which que le terre eſt te- 
ment, que eſt appel is called dowment de nus en chivalrie enter en 
dowment de la pluis la pluis beale. And this les vint acres tenus de 
beale. Et ceo eft come is in caſe where a man /uy. For he is not poſ⸗ 
en kiel caſe, que home is ſeiſed of forty acres ſeſſed as a gardein againſt 


wn h it of d lieth 
ferfie de xl. acres de of land, and he hol- * „„ 


terre, et il tient vint deth twenty acres of wardſhip of the body he is 
poſſeſſed before ſeiſure, be- 
| cauſe 
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Libr. Cap. 5. Of Dower. Sect. 48. 


cauſe it is tranſitory, but he : : 
„„ de les dits xl. the ſaid forty acres, of 


untill he enter becauſe it is Acres de terre dun per one by knight's ſer- 

8 And —_— if ſervice de c/hivalrie, vice, and the other 

{Ante 45.) e doth not enter, the heire . N 
Vid. le itatut,de bigenis cap. 3. Wichin age may affigne dower Cf les autres vint a- twenty acres of ano 
as hath been ſaid, and as it Cres de terre dun au- ther in ſocage, and ta- 

* 3 „, Le en focage, et prent keth wife, and hath if- 

} n 3 7 caſe el p wid 7 feme, et ont iſſue fits, ſue a ſonne, and dyeth, 

reve 4e aoroer vers et moruſt, ſon fits e- his ſonne being with- 


le gardein en chivalrie. . a 
[a] 44 7, 5, 4-H. 6.11 A To? the  gardein in fleant deins lage de in the age of fourteene 


tanf, prer, 13. 6. E. 3. 15, chiralrie or the grantee of Xii. ans, et le ſeig- yeeres, and the lord 


6. E. 3. breve 657, Temps E.1, : 1 1 : > * 
—＋ 863. 11. 2 breve 473. the king OT. & wardſhip hath nIgur, de que la terre of whom the land 18 


but a chattle during the mi- . . 5 
. . Go 17. De To 0 H. . ja 0 * — 
* wy, Rios” wo 7: nority of the heire, and the eſt tenus en chival= holden by knight's 


Roy 34. 38. E. 3. 13. 9. H.6. woman ſhall recover a free- ie, entre en les xx. ſervice entreth into 


6.b. 39. E. 3. S. 8. E. 2. Dower hold in her writ of dower, 
169. 8. E. 2. breve $09. 22. E, yet after the gardein as is acres tenus de luy, the twenty acres hol- 


4 Dower 16. (9. Ca. 27.) atorefaid, hath entered into ef eux ad come gar- den of him, and hol- 
the land, that writ heth a- dein en chivalrie deth them as gardein 


inſt him, and not againſt the 7 . . . 
EF of. the” GRFORE Te nonage len- in chivalrie, during 


freehold, becauſe the law funt, et la mere de len- the nonage of the in- 
hath truſted the gardein to 


plead for the heire within fant enter en le rem- fant, and the mother 
age, and that is in his cuſtody, rant, et ceo occupie of the infant, entreth 


and alſo for his own particu- . 3 
lar intereſt, and by this diver- 9 5 gardein * / 0 1250 the reſidue, and 
ſity all the bookes be recon- Cage : ſi en tiel caſe le occupieth it as gar- 


8. E. 3. 52. ciled (1). So likewiſe if the en r riett in in 1+: 2g 
gardein die, the wite ſhall have He n p ort 6 refe de dein ſocage in 


a writ of dower againſt his 49Wer envers le gar- this caſe the wife 


executors, and if _ dein en chivalrie, de- bringeth a writ of 
two executors, and one o Re" 1 
them alone take the profits, fe endow de les te- dower againſt the gar- 


the writ of 2 ſhall be nements fenus per den in chivalry to be 
maintained againſt him only. , * 2 
4 en K 1.25. E 2 de chivaler en endowed of the tene 
47- F. 3-9. b. wardſhip of certaine land, e cou, le roy, ou ments holden by 


either joyntly with his wife en auter court, le knights ſervice, in the 
or in the right of his wife, 


yet the writ of dower lieth gardein en chivalrie king's court, or other 
againſt the huſband onely. Put plede en tiel caſe court, the gardein in 


Gardein in ſocage ſhall not . 
endow herſelte de la pluis tout 0000 matter et chivalr y may pleade 


beale without judgement, as monſire coment la in ſuch caſe all this 


1 ſaid Rh 5 feme eft gardein en matter, and ſhew how 
e garden en chin forage, come devant the wife is gardein in 


valrie poit pleader. The i a ; 
authority of Littleton is di- eff dit, er P Nie Tue locage, as aforeſaid, 


rect that the gardein may er7@ adjudge per la and pray that it may 


plead this plea, But hereof court que le feme be adjudged by the 
arifeth two queſtions. Firſt 7 He Judg y 


a warn 7 eee meſme endowera court, that the wife 
ched by the tenant in the de le pluis beale de may endow her ſelfe 
writ of dower in the gard of /g tenements que el de le pluis beale, i. e. of 
the gardein (2), whether he a . 

coming in as vouchee may ad come gardein en the moſt faire of the 


plead that plea, The ſecond ſcage folongue le tenements which ſhe 
is, Whether it the gardein in ; 5 
| value de le tierce part hath as gardein in ſo- 


ue 

(1) Nota Paſch. 1653; B. R. Ruled, 1. Grantee of wwardſhip of the body cannot aſſian dower ; but grantee or committee of a 
ſhip of land may, though it be by court of wards. 2. Vet court of wards cannot afſign dower by commiſſion, but it ought to be by aurit 
de dote aſſignanda out of chancery. Accord. M. 35. 36. Eliz. C. B. caſe of Viſcounteſs Bouden. 3. But leſſee for years of land by the 
guardian cannot offign doxwwer.—4. But if the king leaſes the land during minority of the heir rendering rent, whether he be a committee 
to afſien dower dubitatur. Videtur quod non, but there ought to be dedimus vel committimus bo. Ueda 3. E. 3. 13. * baer of 
ward in right of his wife, and doxwer againſt the huſband only. Nota H. 8. Jac. C. B. Nickolſon and Gower. 1. After full age and 
before livery, dower lies againfi the heir, and cannot be aſſigned by the king. 2. Judgment in dower againſt the heir in wardſhip ſtall 
bind the heir, but not the guardian,—Hal. MSS. 

(2) For voucher in wardſhip in dower.—1. If ;he heir be in wardſhip of guardian in chivalry, though he be in wardſ/bip of many, 
there ought ts be voucher of al having the heir in wardſhip, becauſe every one may make defence, and every one ſhall loje proportion- 
in ſocage, one may vouch the heir in ward P or may wouck at large as it ſeems, and not as in wardſ/hip, becauſe the guardian has 
the land only to the uſe of the infant.—3. If the heir be in wardſhip of the demandant in chivalry he ought to vouck in wardſhip of the de- 

mandant 3 


ably But ſeveral writs lie againſt ſeveral guardians. 16. E. 3. Briefe 657.2. If the heir be in wardſ/hip of one or many guardians 
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Of Dower. 


cage, after the value of ſoeage have not ſufficient, 
. . as if the land holden by 
the third part which ſhe ſervice of chivalry be thir- 
claimes by her writ of ty nw, ad the Hades Jet 
en in ſocage but ve Acres 
dower, to have the te- whether the ſhall be endowed 
nements holden by by parcels, viz, to recover 
knights ſervice. And if five acres againſt the gardein 
. . V 
the wife cannot gainſay wy 3 
this, then the judgement 


ſive acres. And as to the 
ſhall be given, that the 


Lib. 1. 


gue el claime daver 
de les tenements te- 
nus en chivalrie per 
a briefe de dower. 
Et ſi la feme ceo ne 
puit dedire, dongues 
le judgement ſerra 
fait, gue le gardeine firſt = gardein ſhall as well 
Tag plead it, when he comes in as 
en chivalrie tiendra ff : vouchee, as when he 1s te- 
les terres tenus de luy gardein in chivalry ſhall nant. And as to the ſecond 
durant le nonage len- hold the lands holden ſome fay. that the demandant 
. . ; ; in the writ of dower muſt have 
fant quit de la feme, of him during the no- aſſets in her hands to the va- 
&cl(1t). nage of the infant quit lue of her dower, fo as ſhe 
( ) f 5 h a ſhall not be partly endowed 
rom the Woman, &. againſt the gardein, and partly 
retaine in her owne hands. And they ſay, that the judgement ſhould be in part, that 1s, as to 
the land in ſocage in ſeveralty, and as to the land in chivalry to recover the third part, and 
compare it to the caſe in 8. E. 4. 3. that damages ſhall not be recovered, partly againſt the de- 
fendant in an appeale, and partly againſt the abettors, but entirely either againſt the one or the 
other. And Littleton here putteth his caſe that the gardein in ſocage hath aſſets in value, 
and 1 it is a dower againſt common right, they hold that ſhe muſt be entirely endowed 
either by herſelfe againſt common right, or againſt the gardein according to common right, 
But [a] yet by the booke in 25. E. 3. 52, b. and others it appeareth, that ſhe may in this very 
caſe retaine for part, and recover againſt the gardein tor part (2). 2 
Gardein in chivalry [4] ſhall plead in barre of her dower, detainment, or eloigning of 
the body of the ward, becauſe his marriage doth appertaine unto him: and if the heire come 
in [e] as vouchee, he ſhall plead the ſame plea. But he {hall not plead detainment of the 
charters, [4] becauſe the Z nes concerning the inheritance of the heire belong not to 


the gardein (3). The gardein in chivalry [e] may aſſigne dower of the lands and tenements | 


he hath in ward, or if he aſſigne a rent out of thoſe lands in allowance of her dower, it is 
good, If the gardein in chivalrie aſſigne too much for her dower, the heire ſhall have a 
writ of Admeſurement by the common law(4). And ſo 7} if the heire within age aſſigne, before 
the gardein enter, to the wife too much in the dower, ite gardein ſhall have a writ of Ad- 
meſurement by the ſtatute of Weſt, 2. cap. 7, And it the heire within age, before the gar- 
dein enter into the land, afſigne too much in dower, he himſelfe ſhall have a writ of Adme- 
ſurement at full age: and ſome have ſaid, that in that caſe he may have it within age, 
[g] But if the heire (before the gardein enter) endow the wife of more than ſhe ought, and 
the gardein aſſigne over his eſtate, his aſſignee ſhall have no writ of Admeſurement, becauſe 
it was a thing in action. Alſo the heire ſhall have an [V] Admeſurement for the aſſignment 
in the life of his anceſtor, by the common law, [i] and a writ of Admeſurement lyeth upon an 
aſſignment in chancery. | 


Donques le judgement ſerra fait que le gardein en chivalrie tiendra 
les terres tenus de luy durant le nonage lenfant, quit de la feme, &c. 


Judgement. Fudicium quaſi juris dictum, the very voyce of law and right, and 
therefore, judicium ſemper pro weritate accipitur. The ancient words of judgement are very 
ſignificant, Confideratum eſt, Sc. becauſe that judgement is ever given by the court up- 
on due conſideration had of the record before them: and in every judgement there ought 
to be three perſons, actor, reus, and judex, Of judgements ſome be finall, and ſome not fi- 
nall, whereof you ſhall read more hereafter.” And now to returne to our author, it is mate- 
riall that theſe words (et cetera) be explained at large, wiz. Et quod predifta A (the deman- 
dant) capiat de terris hered” prædicti in cuſtodia ſua exiſlenꝰ ad valentiam pred” 3. partis cum per- 
tinen' teuendꝰ nomine dotis ſuc pro præd' 3. parte ſuperius per eam petit (5). Now ſome are of opinion, 


that upon this judgement the demandant may not in any fort endow herſelfe of the land, be- 


cauſe the cannot do an act to herſelſe, but ſhe ſhall recoupe the third part of the profits upon 
her account, and be endowed againſt the heire at his full age(6). But obſerve what Litt. ſaith 
in the next ſection: but before you come to that, obſerve what priviledge the common law 

giveth 


Sect. 48. 


39 


5. E. 3. 60. 2. E. 3. 31. Lib: 
inttat. Dower fol. 22 5. a, 18. E. 
3 4. b. 


14. H. 7. 26. Keeble. (12. Co. 
125, 126.) 


[a] 25. E. 3. 52. b. 4. E. 2. tit. 
diſſeiſin. 10. Regiſt, judic. 26. 
Lib. intrat, 22. 16. E. 3. breve, 
57. 20. E. z. judgement 175. 
[EJ 7. E. 3. 57. 8. E. 3. 71. 
(Doc. pla. 149.) 

ſc} 17. E. 3. 58. 

4 10. E. 3. 50. 6. El. Dy. 2 30. 
e] 3. E. 3. Dow. 75. 8. Ed. 2. 
over 156, W. 2. cap. 7. 
(F. N. B. 148. 149 2. Inſt. 367.) 


(F# ] Bract. li. 4 314. Reg. ori- 
gin. 171. Flet. li. 5 ca. 22. 7. E. 
2. tit. Admtſ. 13. F. N. B. 149. 


a 


[e] 7 R. 2. Admeſ. 4, F. N. B. 
148. i. 

J R. 2. ub. ſu. F. N. B. 149. a. 
[i] 7. R. 2. ub. ſup. 12. H. 6. 
Admeſ. 9. F. N. B. 149. 25. E. 


3.51. 


(1. Ro. Abr. 201. Cro. Cha. 442. 
poſt 168. a.) ; : 


+ fee feor 2 BP b. 


22. E. 4. Dow. 16. 16. E. 3. 
Waſt. 100. 45. E. 3. 6. 


mandant ; but if he be in auardſbip of the demandant in ſocage, there it is in the election of the ferffee to vouch in wardſhip of the de- 


. mandant. Regiſtr. Judicial. 54. But he may plead in bar and pray that ſhe ſball be endowed de pluis veale as well as guardian in 


chivalry. 21.E.3. 28. 25.E.3.21.—4. But if A having 4 acres in ſocage and 2 acres in chivalry makes feoffment of a acres of ſocage with 
warranty and dies, the heir within age, and dower is brought by the wife of A againſt the feeffee, dubitatur, if he may wouch the heir 
in wardjhip of the guardian in chivalry only, or ought to vouch in wardſhip of the demandant and of guardian in 2 or if he ſhall 
only plead in bar that ſhe may endow herſelf de pluis beale. But <vhether the ⁊ ouclier be in wardſh;p of guardian in chivalry only, or 
of guardian in chivalry and demandant guardian in ſocage, the guardian ſhall turn all the leſs on the demandant as it ſeems. Reg. Judic. 
54. 21. E. 3. 28. 25. E. 3. 51.— Hal. MSS. There is an obſcurity in the third part of this annotation by lord Hale, which 
the editor on tranſlating found himſelf unable to remove. See further on the ſubject in Hugh. on Orig. Wr. 166. 

(1) 5 A of la feme poet endoxwer lui meme de la pluis beale partie de les terres, qu ele ad come garden en ſocage a le value, &c. 

 - . 

(2) Vid. 2. E. 4. Voucli. 213. 13. E. 3. Judgment 165 — Hal. MSS. ; 

(3) Vid. 9. Rep. 15. b. Ann Beding/icla's caſe.— Hal. MSS. See further as to pleading detainment of charters. Hugh. Orig. 
Wr. 183. Vin. Abr. Dower L. M. and N. 

(4) See further as to Admeſurement of dower. Vin, Abr. Dower Q a. and as to aſſignment in chancery, Hugh. Orig. Wr. 


171. New Ahr. Dower D. z. 


(5s) 15. E. 3 Dower 69.— Hal. MSS. i ; 
(6) Where judgment ſhall be againſt heir and where againſt vouchee,—r. Where the heir of the kuſpand is vucked as having aſſets in 
the ſame county, and the demandant a:knowledges it, judgment ſhall be for the demandant againſt the heir, and that the tenant ſpall go in ma 


Lib. I, Cap; 8. 


15. E. 3. Dow, 69. 16. E. 3. tit. 
Waft. 100. 


Bract. lib. 5. 329. F. N. B. 7 8. 


Of Dower. 


Sect. 49, 50, 51. 


giveth to the land holden by knights ſervice, v. that it ſhall not be diſmembered, but the 
whole dower taken of the lands holden in ſocage, and the reaſon is, for that knights ſervice is 
for the defence of the realm, which is pro bono publico, and therefore to be favoured, 


Sect. 
2 T nota, que apres tiel judge- 


ment done, la feme puit pren- 
der ſes vicines, et en lour pre- 


ſence endower luy meſme 2 me tes 


et bonds de la pluis beale part 
de les tenements que el ad come gar- 
dein en ſocage(1), daver et tener a 
luy pur terme de ſa vie; et tiel 
dower eft appel dower de la pluis 
beale. 


49- 


ND note, that after ſuch a 

judgement given, the wife 
may take her neighbours, and in 
their preſence endow herſelfe by 
metes and bonds, of the faireſt 
part of the tenements which ſhe 
hath as gardein in ſocage, to have 
and to hold to her for terme of 
her life; and this dower is called 
dower de la pluis beale. 


And the judgement, wiz. Tenend* nomine dotis, proveth, that ſhe may have it for terme of 


her lite, for eyery dower is for terme of life, 


Sect. 50. 
2 U le judgement T nota, que tie! A ND note, that ſuch 


eſt fait, Se. For 


dowment ne puit 


dowment cannot 


without ſuch a judgement, as ſto, mes lou le judge- be, but where a judge- 


appeareth before, gardeine 


in ſoca 


cannot endow her- nent eſt fait en le ment is given in the 


ſelte, as likewiſe hath bin ſaid court le roy, ou en au- king's court, or in ſome 


before (3). 
Ou en auter court. 


ter court, &c(2). et other court, &c, and 


That is by writ of right of cee eſ% per ſalvation this is for the preſerva- 
dower in the court of the del eſtate del gar- tion of the eſtate of the 
heire, if he have any, or of deine in chivalri du- gardein in chivalrie, 


the lord of whom the land is 
holden. 


Et ceo eft pur ſal- fant. 


rant le nonage le en- 


during the nonage of 
the infant. 


vation del eſtate del gardein en chivalrie, durant le nonage de lenfant. 


For the heire (before the entre of the gardein) cannot plead the ſame plea, that the demandant 
ſhould endow herſelfe dela pluis beale. And the reaſon of this dower de la pluis beale to be all 
of the ſocage land, was for advancement of chivalrie for the defence of the realme (4). 


Sect. 5 1. 


This is manifeſt of itſelfe, and therefore needeth no explanation. 


T int poyes veier cinque 
45 4 dower, Filer, 
dower per le common ley, dower 
per le cuſtome (5), dower ad oſtium 
eceleſiæ, dower ex aſſenſu patris, 
et dower de la pluis beale. 


AND ſo you may ſee five kinds 

of dower, viz. dower by the 
common law, dower by the cuſ- 
tome, dower ad oftium eccleſice, 
dower ex afſenſu patris, and 
dower de la pluis beale. 


Sect. 


if he has aſſets in the ſame county, and if not judgment againſt the tenant and for him over in value. But if it is agreed, that he has 
not aſſets in the ſame county, but only in a foreign county, then judgment ſhall be againſt the tenant, and for him over in value. 6. E. z. 
11,—2: If he has aſſets for part in the ſame county, vide conditional judgment for that part. 2. E. 3. Vouch. 213. 25. E. 3. 52.—3. If 
the tenant wouckes the heir of the huſband knwving aſſets in the ſame county, and the woucher is counterpleaded, or if the demandant dedit 
the 2 Sc. then it ſeems judgment ſhall be for demandant immediately againſi the tenant and for him over in value. But it ſeems, that 
the demandant may pray conditional judgment, if the heir counterpleads the aſſets with warranty. Quære and vide 16. E. 3. Vouch, 85. 
3. E. 3. Judgment 165. 18. E. 3. 38. 55.—4. But if tenant wouch I. S. who wouches the heir of the huſband having aſſets in the ſame coun- 
ty, fill no judgment conditional ſhall be given. 18. E. 3. 36. Contra 2. E. 3. Vouch. 213.— Hal. MSS. See further Hugh. Orig. Wr. 163. 


; (1) A le waluwe de le tierce partie des tenementez que le gardeyn en chevalerye ad, &c. ad ceo. L. and M.—Roh.—P. and Red. 
(2) Que la feme ceo puiſt faire. L. and M.—Roh. 


(3) Dower de la pluis beale, being merely a conſequence of tenures by knight's ſervice, is virtually aboliſhed by the ſtatute, 
which converts ſuch tenures into ſocage. See 12. Ch. 2. c. 24. 


(4) Vid. 16. E. 3. 88. She may recoup the third part of the profits on her oaun account, ut videtur, without judgment, Hal. MSS., 


(5) Beſides the books cited ante 33. b. as to dower by cuſtom, ſee Hugh. Orig. Wr. 160. Robinl, Gavelk. cap. 2. New Abr. 
Dower K. Vin. Abr. Cofyhold H. e. Com. Dig. Cepyhold K. 2, | 
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eme prent 


Lib. 1. 


ET memorandum, 
que en cheſcun 
caſe, lou home prent 
eme ſerfie de tiel e- 
tate de tenements, &c. 
aintque liſſue, que il 
ad per ſon feme, poit 
per palſibilitie enſieri- 
ter meſmes les tene- 
ments de tiel eſtate 
gue la feme ad come 
heire al feme, en tiel 
caſe apres le mort la 
feme il avera meſmes 
les tenements per 
fe curteſie de Angle- 
terre, et auterment 
nemy. 


Of Dower. 


Sect. 52. 


AN D memerandum, 
that in everie caſe 
where a man taketh a 
wife ſeiſed of ſuch an 
eſtate of tenements, 
&c. as the iſſue, which 
he hath by his wife, 
may by poſſibility in- 
herit the ſame tene- 
ments of ſuch an eſtate 
as the wife hath, as 
heire to the wife; in 
this caſe after the de- 
ceaſe of the wife, he 
ſhall have the ſame te- 
nements by the curte- 
lie of England, but 
otherwiſe not. 


Sect: 52, 53. 


Emorandum. This 

word doth ever betoken 
ſome excellent point of lear- 
ning, which our author hath 
uſed in other places, as ap- 
peareth ih the margent. 

The matter hereof hath bin 
partly explaned in the chap- 
ter of Tenant by the curteſie. 
If a man [a] taketh a wife 
ſeiſed of lands or tenements 
in fee, and hath iſſue, and after 
the wite is attainted of felon 
ſo as the iflue cannot inherit 
to her, yet he ſhall be tenant 
by the curteſſe, in reſpect 
of the iſſue which he had be- 
tore the felonie, and which 
by poſſibilitie might then 
have inherited. But if the 
wife had been attainted of fe- 
lonie before the iſſue, albeit he 
hath ifſue afterward, he ſhall 
not be tenant by the curteſie (i). 


Come heire al feme. 


This doth implie [3] a ſecret of law, for except the wife be actually ſeiſed, the heire ſhall not 
(as hath been ſaid) make himſelfe heire to the wife (2): and this is the reaſon that a man ſhall 
not be tenant by the curteſie of a ſeiſin in law. 


Z T auxy en cheſ- 


cun caſe lou le 
baron 
ſeiſie de tiel eſtate des 
tenements, &c. int 
que fi per palſibilitie 
i puiſſoit 
que fi le feme avoit 
aſcun iſſue per la ba- 
ron, et que meſme iſſue 
puiſſoit per poſſivilitie 
enheriter meſmes les 
tenements de tiel 
eſtate que le baron ad, 
come heire à le baron, 
de tiels tenements el 
avera ſa dower,et au- 
terment nemy. Car 


(3) See ante 29. b. n. 4. and Vin. Abr. Curteſy. H. 
(2) See 8. Co. 36. a. where 11. H. 4. 17. and 40. E 


happer, 


S 


AND alſo in every 
caſe where a wo- 
man taketh a huſband 
ſeiſed of ſuch an eſtate 
in tenements, &c. ſo as 
by poſſibilitie it may 
happen that the wife 
may have iſſue by her 
huſband, and that the 
ſame iſſue may by poſ- 
ſibilitie inherit the 
ſame tenements of 
ſuch an eſtate as the 
huſband hath, as heire 
to the huſband, of 
ſuch tenements ſhe 
ſhall have her dower, 
and otherwiſe not. For 


JSfint que fi per pie 
ſibilitie il puit hap- 
per que le feme avoit aſ- 


cun ifſue per fon baron. 
Albeit the wife be a hundred 
yeares old, or that the huſ- 
band at his death was but 
foure or ſeven yeares old(3), 
ſo as ſhe had no poſſibilitie to 
have iſſue by him, yet ſeeing 
the law ſaith, that if the 
wife be above the age of nine 
yours at the death of her huſ- 
and, ſhe ſhall be endowed, 

and that women in ancient 
times have had children at 
that age, whereunto no 
woman doth now attaine, 
the law cannot judge that 
impoſſible, which by nature 
was poſſible. And in my 
time, a woman above three- 
ſcore yeares old hath had a 
child, and deo non deſiuitur 
in 


40 


Sect. 234. 301. 335 · 


(Ante 29. b.) 


ſa] 21. E. 3. 9. 11. H. 7. 3 H. 39. 18 
7. 17. Stamf. 195. 25. E. 7. 7 ä 
46. E. 3. Petit, 20. 26. Ad. p. 

2. 13. H. 4. 8. 


[5] S. Co. 34. in Paiae's caſe, 


12. H. 4. 2. 7. H. 6. 11. 12. 


(1. Ro. Abr. 675) 


« 3- 9+ are cited to prove this doctrine. See alſo ante 11. b. where it is ad- 


vanced as a general rule, that he, who claims by deſcent, muſt make 11mſelf heir to the perſon laſt actually ſeiſed. See further 
ante 14. b. 15. b. and n. 3. in 11. b. W. Jo, 361, and Blackſt. Law Tr, 8yo ed. vol. 1, p. 180, 


(3) Sce ante 33. 2, 


Lib. 1. Cap. 5. Of Dower. 


in jure, And for the huſband's 
being of ſuch tender yeares, 4 tenements fo nt dones 


he hath Jabitum, though he dun homeet ales heres 


hath not potentiam at that gue il engendra de 
time, and therefore his wife 7 8 


ſhall be endowed. corps ſa feme, en tiel 
caſe la feme nad riens 


Et que meſme liſ- en les tenements, et 
ſue gad. per palſibi- le baron ad eſtate 
litie inheriter meſmes forſque come donee 
les tenements, Sc. en eſpeciall taile. Un- 


A man ſeiſed of land in ge- 
nerall taile, taketh wife, and 2 2 le baron d 
_ 18 r- ot _ 5 fans i ue, me ſine la 
be ore the ſai tute ot 1. F. eme ſerra endow ae 
| . 6. the iſſue ſhould have in- fe fe $66 + 7 
ben herited, and yet the wite 2e/mes les enements, 
ok 7 Lk ſhould not have bin endowed; pur ceo que 1105 que 


for the ſtatute of W. 2. ca. 1. 393 . 
A . 2-o A relieveth the iſſue in taile, el P er pojsibr itie puiſ- 
4 but not the wife in that caſe (i). ſoit aver per meſme le 
A. But at this day, if the huſ- baron puiſſoit enhe- 
band be attainted of felony, . ? } 
(Ante 37. a.) the wife ſhall be endowed, riter meſmes es be- 
— yet the iſſue lun not in. nements. Mes la 
erit the nas Wnlc tne . 7 
father had in fee fimple. If eme deviaſt, vivant 
the wife elope from her huſ- /a baron, ef puis le ba- 
band, &c. ſhe ſhall be barred 


(F. N. E. h. of her dower, as hath beene * # rift auter feme, 
aue. 3 3. faid (2), and yet the iflue ſhall er, ſa ſecond 
inherit (3). te erra my en- 

dow caſe, cau- 


5. F. 3. Voucher 249. 8. E. 3. You may eafily perceive by the context that this ſhaft came never out of Littleton” 
choice arrowes (4), and therefore I will leave it. Onely for ſtudents ſake I will rete 
5+ E. 3. Voucher 249. 8. E. 3. Aſſ. 393. 4. H. 6. 24. F. N. B. 149. 

- 


AT. 291 4+ H 6. 24. F. N. B. 
149 


Sect. 54. 


if tenements be given 
to a man, and to the 
heires which he ſhall 
beget of the bodie of 
his wife, in this caſe 
the wife hath nothing 
in the tenements, and 
the huſband hath an 
eſtate but as donee in 
fpecial taile. Yet if the 
huſband die without iſ- 


ſue, the ſame wife ſhall 


be endowed of the ſame 
tenements; becauſe the 
iſſue, which the by poſ- 
ſibilitie might have had 
by the ſame husband, 
might have inherited 
the ſame tenements.But 


if the wife dyeth, living 


her husband, and after 
the husband takes an- 
other wife and dieth 
his 2. wife ſhall not be 
indowed in this caſe 
for the reaſon aforeſaid. 


„ 
ver of 
hem to 


N74 i un home ſoit ferjie OTE if a man be ſeifed of cer- 
X de certaine terres et priſt taine lands, and taketh wite, 
un feme, et puis aliena meſme la and after alieneth the ſame land 
terre oe garrantie, et puis le fe- with warrantie, and after the feof- 
offer et le feoffee deviont, et le feme for and feoffee dye, and the wife 

e le feoffor port un action de do- of the feoffor bring an action of 
wer envers le iſſue le feoffee, et il dower againſt the iſſue of the fe- 
vouch lheire le feaffor, et pendant offee, and he vouch the heire of 
le voucher et ment termine, la the feoffor, and hanging the vou- 
feme le feaffee port ſon action de cher and undetermined, the wife 
dower envers le heire le feoffee, of the feoffee brings her action of 
et demaunda la tierce part de ceo dower againſt the heire of the 


wi) 12. H. 4. 3. by Hankford.—Hal. MSS. See further as to loſs of dower by the huſband's 


ugh. Orig. Wr. 156. and Vin. Abr. Dower Q. 6 
(2) See ante 32. a. 


feoffee, 
offences ante 37. a. Poſt 392. b. 


(3) See another inſtance, where the iſſue ſhall inherit and yet the wife ſhall not be endowed, in Perk. ſect. 315. C 
ad? by jon 54. is neither in the edition by L. and M. nor in the Roh. edition, It appears to have been firſt added in the edi- 


* 
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or falony. Ante 37: a. But ſome have inclined to think, tha 


that dower ex aſſenſu patris ſhall not be loſt by the flatute of 5.E.6. 


Lib. r. Of Dower. Sect. 5 5. 4t 
de que ſa baron fuit ſeiſie, feoffee, and demand the third part of 

et ne voile demaunder le tierce that whereof her huſband was ſeiſed, 

art del eux deux parts de and will not demand the third part 

gue ſa baron fuit ſeiſie; ſuit of theſe two parts of which her huſ- 

adjudge, que el navera judge- band was ſeiſed; it was adjudged, 

ment tanque lauter flee fruit that ſhe ſhould have no judgement 
wetermine. untill ſuch time as the other plea 

were determined, 


Sect. 55 * (1) 


T nota que AND note, Vaviſor FP HIS Ne of che 

. * | . CES new addition, ert ea 
Vaviſour dit, faith, that if a man % , hac opinio; for it is 

que fi un home ſoit be ſeiſed of land and cleare in law, that the wife 


c . -4 FAS. : at the common law ſhould 
feijie de terre et fait committeth felony, and {LE endowed a. Y: 


felonte, et puis alien, after alieneth, and af- gainſt the feoffee. For to 
et puis eft attaint, ter is attaint, the wife 4cterre and retaine men from cp. 109. 1. 1, Bas gon title Evi- 


„ © committing of treaſon or fe- dens, I. 4. fo. 307. 20. 411. 
la feme avera bone thall have a good action ſony, the 1 inflited Stan. pl: cor. 194. 193. 


action de dower en- of dower againſt the 8 1 pou. him 
vers le feoffee : mes feoffee: but if it be eſ- . a ſhall loſe. his 
ft foit eſchete al roy, cheated to the king, or lite and that by an infamous 


= | in death of hanging betweene 
ou al eigner, el na- to the lord, ſhe ſhall heaven and the carth, as un- 


vera breve de dower, not have a writ of do- worthy in reſpect of his of- 


et fic vide diverſita- wer. And ſo ſee the fenceofeither, 2.His wife, chat 
: . . | 12 isa part of himſelfe, (et erunt | 
tem, et quære inde difference, and Inquite avs das 6 cores axe) hall (eb 296. b 
legem; what the law 1s herein. loſe her dower. 5. His blood 
ö | 8 is corrupted, and his children 
cannot be heires to him, and if he be noble or gentle before, he and all his poſterity are by this 
attainder made ignoble. 4. He ſhall forfeit all his lands and tenements; And 5. all his goods vide Sect. 746. 
and chattels, and all this is included by the law in the judgement, Quod 2 per col- 
lum. But this is not intended of all felonies, but of felony by ſtealing of goods above the va- (1. Leon. 3.) 
lue of xii. pence, and not of petit larceny under the value (2), So as the woman ſhall loſe her | 
dower as well againſt the feoffee as againſt the lord by eſcheat. And ſo it was reſolved in a M. 3. & 4. Ph. & Mar. Ro. 969. 
writ of dower brought by Mary Gates late wife of John Gates, who after the coverture had in- in com. banco, 8, E.3.20. 12. H. 
feoffed Wiſeman in fee, and 4 committed high treaſon, and was thereof attainted, that the 4: 30. 
wife ſhould not be indowed againſt the feoffee, and in that caſe it was reſolved, that ſo it was 
at the common law in caſe of felony (3). And it is to be underſtood, that the wife ſhall not only Bratton lib, 4. fol. 311. 
loſe her reaſonable dower at the common, law for the felony of her huſband, but alſo her 
dower ad oftium eccleſiæ, and c aſſenſu 22 (4), for felony done after the dower aſſigned, and 
dower by cuſtome alſo(;). And the reaſon of all this is geelded by Littleton himſelfe in the chap- | | 
ter of Warranties, ſection 746. to the end that men ſhould be afraid to commit felony. But at vide gee. 746. Britton cap, de 
this day the wife of a man attainted of felony (as often hath been ſaid) ſhall be endowed by Homicide, to. x5. Bracton lib. 4, 
force of the ſtatutes in that caſe provided, | t . fol. 308. & Feta ubi ſupra, & 
And it appeareth by Britton, Que fem de homicide ne teigne nul doxver de tenants que Iour fuit Britton ubi ſupra. 
aſſigne per lour barons, ſo as the wite of a felon attainted by the common lau was difabled 
to recover dower ad oftinm ccclefice, and ex afſeuſu patris, as well as her reaſonable dower 
Which the common law gave her; See in Bracton many barres of dower as the law was then 


/ C HAP. 


1) Sect. 55: is not in L. and M. nor in Roh. but is in P. and the ſubſequent editions. —(2) But outlawry in treſpaſs doth not 
bar. 3. E. 3. 7. 41. Hal. MSS. (z) S. C. acc. Dy. 140. b. and N. Bendl. 55. But Dyer obſerves, yet nota that the land aliened 
before the —_— committed aua not ſubjedt to any forfeiture or eſcheat ; and adds, that Brown ſerjeant fuit valde iratus propter ju- 
dicium prediftum. Alſo in Sa 1 there is a caſe of attainder of the huſband for treaſon, in which two judges for the reaſon 


e , * 
Vide Sect. 746. Vide Britton, 


Britton fol. 1 5- cap. 3. 


mentioned in Dyer were inclingF to Vawſour's opinion; but the caſe of Sir John Gates's wife being cited, the court held th 
the demandant was not intitle&to dower. In this latter caſe the wife afterwards had dower ; but then it was allowed to her 
on account of the reverſal of Wer huſband's attainder. See 3. I 


patris, as well as the dowers at common law and ad oftium eccle/i 


315.—(4) Here lord Coke expreſsly makes dower ex afſenſu 
jable to be defeated at common law by the huſband's treaſon 
e 5. & 6, E. 6. c. 11. which fo far repeals the 1. E. 6. c. 2. 
aſe of treaſon by the huſband, doth not extend to dower ex 
Ja valuable manuſcript, which has been already cit — It ſeems 
4 attainder of the huſband for treaſon ; for the wife is in by the father 
and not by the huſband, and if action be broaght for the land, it ſhall be againſt the huſhand and wife. Contra of dower ad oſtium e 
cleſiæ. Quære tamen of the former caſe ex aſlenſu patris. MSS. Comment, on Littl. pen. Egit.—In Plowden's Queries 181, a like 
ueſtion is ſtarted as to the effect of the huſband's attainder of felony on dower ex aſſenſu patris before the 1. E. 6. c. 2. changed 
the common law, and ſaved the wife's dower ; but Mr. Plowden argues againſt the wife. See further ante 35. b. where lord 
Coke mentions, that according to ſome opinions the wife loſt dower ex aſſenſu patris, if after aſſent the father was attainted 
of treaſon or felony.-(;) In Winch 27. there is a looſe note of a caſe, in which, notwithſtanding the 1. E. 6. c. 2. for preſerv- 
ing dower in caſes of treaſon or felon or the huſband, Winch inclined to think, that attainder of the huſband for felony pre- . 
C 


vented the wife's dower, where the wife of a copy holder for life was dowable by cuſtom. But the reaſons of this opinion, which 
ems ſtrange, do not appear. : 1 


and revives the common law as to take away the wife's dower! 
enſu patris, This will appear from the following extract f 


Lib. x. Cap. 6. Of Tenant for life. Sect, 80; 
C HA. 6, Sect. 50. 


| Tenant a terme de vie. | FEI 
0 pur terme de ENANT pur ENANT for 
vie dun auter terme de wie term of life is, 


(ro fa. 200. $54.) home. Now it is to be un- I, lou home leſia where a man letteth 


. * . * o . . ol. y — — 
26. Plat, ib. 3. 2a. 4. Zeiten derſiood, that if the leflee in Forres ou tenements lands or tenements to 
fol. $3. Gracton lib. 4. fo. 270; that eaſe dieth living C ie 7 her for t 7 a 


Vide Sea. 38 1. . 0 
the leaſe was made) he that ferme de vie le 4e the life of the leſſee, 


rar bono A le fee, ou pur terme or for terme of the life 


and he that ſo entreth is with- de die dun auter of another man. In 


in Littleton's words, viz. 4e. Joy" en fiel Caſe le this caſe the leſſee is 
ant pol auter vie, and ſhall 


f- Vile te Deane de Worcell. be fa} puniſhed for waſte as te- Yeſſee en tenant a tenant for terme of life. 


r e, ay N terme de vie. Mes But by common ſpeech 
. » Yo To 27. . . * - . , - 
Alina TP a pl. ultimo. 38. a 15 *. * per Common par lanc e he which holdeth for 


. 6. lib 2. fo. 9. . 3 5 — 
3 bb. (Vaugh, 189. occupant(1) (occnpans) becauſe celuy que tient. pur terme of his owne 


-: Cro. El, 40%. his title is by his firſt occu- = ” - . . Wy 4" 
: 390. Cro. El, 4%.) gon. And ſo if tenane for ferme de ſa vie de- life, is called tenant 
E. ne Life grant over his #neſne, eſt appel te- for terme of his life, 


eſtate to another, if the gran- , 1 Cas 
tee dyeth there ſhall be an oc- nant F4 ur terme de ja and he which holdeth 


(5 27. Al. p. 51. & Pl. com. * In like manner it is vie, et cel uy que tient for terme of another's 


o. 28. b. in Colthorſt's caſe tit. © an eſtate created by law [5]; pur fer me daitter life, 18 called tenant 
Barre 303, (Cro. Jam. 201. Mo. ſor if tenant by the curteſie or 


234: Cro. Eliz, $7. Mo. 664+ tenant in dower grant over vie, eft appel tenant for terme of another 
| his or her eſtate, and the gran- PUT term dauter vie. man's life. 

tee dieth, there ſhall be an oc- 
cupans (2). But againſt the king there ſhall be ho occupant, becauſe nullum tempus occurrit regis 
. WI 4 recen A NAS, And therefore no man ſhall gain the king's land by priority of entry. There can be no occu- 
PA ins — 5 - e pant of _ ng Ol ago? in grant( 3), — — 5 paſſe 2 deed, * every — 
gs” / 2 „ g. , pant mult claime by a gue effate and averre the life of Ce? que vie (4). It were [c to prevent 
J. 47 Herde 7 "Ore . H. 4. 42. * incertainty of & — of the ocenpant to adde * "og have * 2 - him 


| 22 Fort * aui, 1J. E. 3. 48. * E. 3. 25. 7. H. and his heires during the life of C que vie) and this ſhall prevent the occupant; and yet the 


ore Hp . . 46. 8. H. „ e 8. E- leſſee may afligne it to whom he will, or if he hath already an eſtate for another man's life 

. 3 Re abs — Abe o. 15!- without theſe words, then it were good for him to atligne his eſtate to divers men and their 

SW * 2, 2. Ro. « G44. Is Leon. 226. 5 a ke life of C br vi | 
733: 4a Poft 239. a.) eires during the life ot Ce gue vie 697 | _ l 3 ren 

, 4. , = (4) Bradt. lib. 4. fo.222. 251. Note that [4] to every tenant for life, the law as incident to his eſtate without provifion 

Jo a 232. & vid. fo. 136. 157. of the party giveth him three kinde of flowers, (that is) houſbote which is twofold, viz. Ho- 

bs - : = libs 4. ca. 19. 98 7 wverinum ædificandi et ardendi, ploughbote that is fowerium arandi, and laſtly, haybote, und that 

þ rents © 8. E.“ a K. 4 28. 4 2 1 is efloveriam claudenui, and theſe eſtovers muſt be reaſonable, effoweria rationabilia, And theſe 

4 2 4 2 K. 6. 1 10. E. 4. 3. F. N. B. the lefſce may take upon the land demiſed without any aſſignement, unleſſe he be reſtrayned 

2 Fel, 180. 4. Co. $6, 87. in Luttrel's by ſpeciall covenant (6), for modus et conventio vincunt legem. Bote in the Saxon tongue, and e- 

cale, | 1 in the French in this caſe are all of one fignification, that is, to have — or ſa- 


(x1, Co. 46.) tis faction for theſe purpoſes. Efovers commeth of the French word effover. And the ſame 
| eftovers that tenant for lite may have, tenant for years ſhall have. 
Vide Sect. 38 r. Vou have perceived, that our author divides tenant for liſe into two branches, viz. into 


tenant for terme of his own life, and into tenant for terme of another man's life: to this 
may be added a third, viz. into an eſtate both for terme of his owne life, and for terme of ano- 

ther man's life. 3% | 
Roſſe's caſe, g. Co. 13. As if a leaſe be made to A to have to him for terme of his own life, and the lives of B and 
(5: Co. 9. b. = 5. 4. C, for the leſſee in this caſe hath but one freehold, which hath this limitation, during his 
ut 4 lowne 6 *. ownelife, and during the lives of two others. And herein is a diverfity to be obſerved be- 
ng la fe -c rweene ſeveral eſtates in ſeveral degrees, and one eſtate with ſeveral limitations. For in the 
£4 7 "#47. firſt, an eſtate for a man's own lite is higher than for another man's life, but in the ſecond it is 

Hints w— e., 3 not. ZE be nat! — life, che remainder or reverſion 8 he * may ſurrender to B 

2 ñꝙFZv a won” = BO o0nne 
7 (r) A le Ire ig, ＋ 22 to 72 — Fg 41 zer ward cults hit and n les aft BC or the 2 2 of PA 


P, B re. enters, C dies: B all not be occupant ayainſl his will, for ſo his term would be drowned. H. 6. Jac. C. B. Rawlin's caſe.L eſ- Ws 


fee for another's life makes leſſee at will, who continues in poſſeſſion after the death of his leſſor : he is an occupant. If A leſſee for another's ©77-2<* 
life makes leſſee for years, wvho is poſſeſſed, and A dies, it ſeems that leſſee for years ſhall be occupant againſt his own will, though he Val. fs 
doth not enter; but if the lefſee for years makes leaſe at will, and then A dies, leſſee at will ſhall be occupant, though he claims to the uſe fe Ther 
of the leſſee for years, or though lejſee for years enters on leſſee at ill and claims to be occupant. But riding over the ground to hunt or Zo. d,. 
hawk doth not make an occupant. Vid. Dy. 428. H. 15. Jac. B. R. Rot. 346. Stellicorn and Hayes, and NI. 10. Jac. Bulftr, u. 6. Cham. * 34. 
berlain and Exver. A leſſee for life of B makes leſſte to C for 20 years, rendering 5 L C makes leaſe to D for 10 years, rendering 31. A MC. 
dies: D is occupant, yet he ſhall pay the rent of 3 l. to C and C ſhall pay the rent of 51. to P, for D's term is prevented from merging 
by the interyement reverſion in 6. but D has the freehold in reverſion epectant on C term and the rent incident to it. Hal. MSS. - See 
Stellicorn and Hayes in 2. Ro, Rep. 123. and Cro. Jam. 554. and Chamberlain and Hauer in 2. Bulſtr. 11. 2. Ro. Abr. 151. E. 
pl. 3. 4. and Palm. 42.—(2) In ſome books it is aſſerted, that there cannot be an occupant of eftates created by law, without 
diſtinguiſhing between a general and a ſpecial 4 Cro. Eliz. 38. 1. Bulſtr. 135. 2. Ro Rep. 123. Probably the aſſertion was 
. meant to be confined to the former, for as to the latter the authorities ſeem decihve in favour of the heir's taking as ſpecial oc- 
cupant if named in granting over curteſy or any other ettate created by law. See 27. Aff. pl. 31. Plowd. 28. and 556. and 


| Tf Palm. = But even the doctrine againſt general occupancy of eftates created by law comes merely from perſons arguing as 


# 


* _ counſel], who neither explain why it thould not be, nor cite any authorities except x5, E. 4. Fitzh. Abr. Scire facias pl. 17. 

-» , Which appears foreign to the purpoſe.—(3) Lord Hale adds, nor of 'a cofyhold. Hal. MSS.—S$ee acc. 2. L. Raym. 1000. and the 

a. gau, reaſon w y in 6. Mod, 667 As to things lying in grant, lord Coke in mentioning them muſt be underſtood to mean general oe- 
e 114 0. cupancy only, for he writes in another place, that if 4zirs are named in the grant of a rent pur autre vir, they fhall take, thougly 
; fon formerly this was doubted. See Poſt 388. Dy. 186. ed. 1689. in marg. 1. Bulft. 155. Mo. 62g. 664. and Godb. 172.—(4) Vid. M. 

7 . ; 7 44+ 45; Eliz. B. R. Salter's caſe. Rent granted to one, his executors and adminiſiratirs pur autre vie, and the-grantee dies; it ſhell not 
E . ZAM. K to the adminifirator as ſpecial occupant, but determines by the death unleſs there has been an affignment. Hal. MSS, See 8. C. in 


< 2 
Cro. Eliz. 901. Noy 46. Yelv. 9. and Mo. 664. See alſo 8. P. acc. 2. Ro. Abr. 151. G. pl. 3. However ſome have thought that . ii, il 


f 
Eer-mn 2 5 :( executors and adminiſtrators if named in the grant might take aneltate pur autre vie, though a freehold, even before the 29. Ch. 
. 472. c. 3. and 14. G. 2. c. 20. by which they are now intitled. See 3. Atk. 4668 The authority relied on is Dy. 329. b.—(5) The 
i, vitle by general occupancy is now univerſallPprevented by the 29, Ch. 2. c. 3. .. 12. and the 14. C. 2. C. 40. {; 9. The firſt ſtatute 2 
nacts, that eſtates pur autre wie ſhall be deviſeable, and if not deviſed chargeable in the hands of the heir as aſſets by deſcent, 
here the eſtate falls on him as ſpecial occupant ; and if he is not intitled as ſuch, ſhall go to the grantee's executors or adm. 


niſtrators and be aſſets, On this ſtatute a doubt aroſe, whether it operated further than by making ſuch eſtates deviſeable and 111 

Lee &, aſſets for debts ; and in one caſe it was adjudged, that the adminiſtrator took the ſurplus of ſuch eſtates after payment of debts, - 
A 7 = not deviſed, for his own benefit as in the place of a general occupant. See 12. Mod. 103. This gave occaſion to the ſecond Fern. \ 
3 . 2 · R ſtatute, which expreſsly makes the ſurplus in caſe of inteſtacy diſtributable as perſonal eſtate. See further as to occupancy 2. , H . 
19. 2. 3, Blackſt. Comment. 2 58. an elaborate argument by lord chief juſtice Vaughan Vaugh. 187. Vin. Abr. Occupancy and Efates R. * 


u rt 72 7 9 Dig. Eſtates F. and New Abr. Efate for life B.- (6) But aſirmatias covenants ds not refrain. 28 IHA. “, Dy. 19.— 


AK Carer wh e. Lf fees. Him. 15 V. 


\. + 


— 


Lib. f. Of Tenant for life. Sect. 36. 43 


for the eſtate of B for terme of his own life is higher than an eſtatt for another man's life: (Ante 41. b. poſt 253. b.) 

and there fore if tenant for life infeoffe hun in the remainder for life, this is a ſurrender, and no 24. E. 3. 32. & 68. $0. Af, f. 
forfeiture. And albeit an eſtate for terme of a mati's own life be but one frechold; yet may ſe- bj. = Je: Bus Go. (6, ON 
verall freeholds in certaine caſes be derived out of the fame, whereof our bookes are very plen: 7” 

tiful, and wherewith you may diſport your ſelves for a time. As if tenant for life maketh a 13. R. 2. Dow. hs. J. H. 6. 4 
leaſe by deed, or without dced, to him in the remainder, or tevertion, in taile or in fee; for per Cur. 18. E. 14 (2. Ro: 
the term of the life of him in the rem. or reverſion, and after he in the remainder taketh wife Abr. 497. Poſt 338. a) 

und dieth, his wife ſhall not be endowed, for tenant for life ſhall enjoy the land again, for for- 
feiture it cannot be, for he in the rem. was party, and ſurrender it cannot be, for that his 
whole eſtate was not given (1). 

The heire maketh a leaſe for life, reſerving a rent, againſt whom the wife recovereth her 
dower and dieth, the leſſee ſhall have the land againe for his life, and the rent is revived; 

So it is, if tenant for lite take huſband and by deed indented they make a leaſe to him in 
the reverſion for the lite of the huſband, reſerving a rent, this is neither forfeiture, nor ab- 
ſolute ſurrender, for the cauſe aforeſaid, and the reſervation is . | 

B ſeiſed of lands in fee, taketh to wife II. and infeoffe C in tee, who takes Alice to wife: C g, E. 4, an. 2393+ 45. E. 3. 14; 
dieth, Alice is endowed; B dieth, If. recovereth dower againſt Alice and dieth, Alice ſhall en- 

Joy the land againe during her lite (2). 
A and [4] B joyntenants, A for life, and B in fee, joyne in a leaſe for life( 3), A hath a re: [e] 2. H. 5; 7. 13. H. 7. 15. 
verſion, and ſhall joyne in an action of waſt (J). 18. E. 2. br. 8:5, F. N. b. 59. f: 

Tenant for [5] life, and he in the reverſion joyne in a leaſe for life, it is ſaid, that they ſhall [5] 27. H. 8. 13. 13. H. 7. 15. 
joyde in an action of waſt, and that the leſſee for lite ſhall recovet the place waſted, and he in 22. H. 6. 24. 47. E. 3. 9. b. 
reverlion, dammages (5). x ä „ reds, 
| a man grant [e] an eſtate to a woman dum /ola fuit; or durante viduitate, or gram diu ſe be- e] 37. H. 6. 27. 26. E. 3. 69, * — 2 — 
we gifſerit, or to a man and a woman Turing the coverture, or as long as the grantee dwell in ſuch 14: . 2. Grant. 92. 3. E. 3. Tg. K 500 7 — 
A fouls; or ſo long as he pay x I. &c, or untill the grantee be promoted to a benefice, or for any 14. H. 8. 13. * 25 
like incertaine time, which time, as Bracton ſaith, is tempus indeterminatum; in all theſe caſes, Bracton lib. 4. fo. 207. Fleta | 
if it be of lands or tenements, the leſſee hath in judgment of law an eſlate for life determinable, lib. 3. ca. 12. (1. Ro. Ab. $45.) 
if livery be made; and if it be of rents, advowſoits, or any other thing that lie in grant, he 
hath a like eſtate for lite by the delivery of the deed, and in count or pleading he ſhall alleage 
the leaſe, and conclude, that by force thereof he was ſeiſtd generally tor terme of his life (6). 

If 4 man make a leaſe of a mannor, that at the time of the leaſe made is worth xx l. per annum, (6. Co. 35. b.) 
to another until c. l. be paid, in this cate becauſe the annuall profits of the mannor are incer- 
tain, he hath an eſtate for lite, if livery be made determinable upon the levying of the c. l. (7) But 33. Aff. p. 2. (Plow. 273.) 
if a man grant a rent of xx l. per annum untill e. l. be paid, there he hath an eſtate for five yeares, 

For there it is certaine, and depends upon no incertainty. And yet in ſome caſes a man ſhall g. co. 94. b. Manning's caſe, . 

have an incertaine intereſt in lands or tenements, and yet neither an eſtate for life, for yeares, H. 7: 13. 27. H. 8. 5. 14. H. . 

or at will (8). As if a man by his will in writing, deviſe his lands to his executors for payment 13. 21. Af. P. 8. 

of debts, and untill his debts be paid; in this cafe the executors have but a chattell, and an in- 4. +4: 10. Hu. A. 2 CES 
.certaine intereſt in the land untill his debts be paid; for if they ſhould have it for their lives, L 5 " 457 

then by their death their eſtate ſhould ceaſe, and the debts unpaid, but being a chattell, it ſhall CENTS * ö 

go to the executors of executors for the payment of his debts: and ſo note a diverſity be- 

tweene a deviſe and a conveyance at the common law in his life time. And tenant by ſta- 

tute merchant, by ſtatute ſtaple, and by Elegit, have incertaine intereſts in lands or tenements, 

and yet they have but chatteils, and no treehold, whoſe eſtates are created by divers acts of par- 

lament, whereof more ſhall be ſaid hereafter. And ſo have gardians in chivalry which hold 

over for ſingle or double value incertaine intereſts, and yet but chattells. | „„ 

If one grant lands or tenements, reverſions, remainder, rents, advowſons, commons, or the Vid. ſect. 3871. 7. Aff. Pl. 1. 
like, and expreſſc or limit no eſtate, the leflee or grantee (due ceremonies requiſite by law being 13. El. Dyer 300. 
performed) hath an eſtate for life (g). The ſame law is of a declaration of a uſe (10). A man . f. 4. 23. (8. Co. 85. b. Poſt 
may have an eſtate for terme of life determinable at will; as if the king doth grant an office to 233. a.) | 
one at will, and grant a rent to him tor the exerciſe of his office for terme of his life, this is de- 
terminable upon the determination of the office. 

A, tenant in tee ſimple makes a leaſe of lands to B, to have and to hold to B for terme of life, Vide ſect. 381, (i. Ro. Abr. 336. 
without mentioning fur whoſe lite it ſhall be, it ſhall be deemed tor terme of the lite of the leſſee, 
for it ſhall be taken moſt ſtrongly againſt the leſſor, and as hath beene ſaid, an eſtate for a man's 
owne lite is higher than tor the lite of another (11). But if tenant in taile make ſuch a leaſe 
without ex — for whoſe lite, this ſhall be taken but for the life of the leſſor, for two reaſons. 

Firſt, when the conſtruction of any act is left to the law, the law which abhorreth injury (Poſt 183.) 
and wrong will never ſo conſtrue it, as it ſhall work a wrong: and in this caſe, if by conſtruc- 
tion it ſhould be for the life of the leſſee, then ſhould the eſtate taile be diſcontinued, and a new 
reverſion gained by wrong: but if it be conſtrued for the life of the tenant in taile, then no 
wrong is wrought. And it is a generall rule, that whenſoever the words of a deed, or of the 
parties without deed may have a double intendment, and the one ſtandeth with law ns | 

| right, | 
(1) v. E. 3. 15. Vid. 41. Af. 2. A tenant for life, remainder to B in tail, remainder to C in fee — B and his wife and theit 


7. H. 5. 4. 


29. Ai. p. 64. 


+ 7 


heirs; B dier without Iſue; now there ts a forfeiture, and C may enter. Hal. MSS. 


(2) Hic fol. 21. Hal. MSS. 
(3).23- E. 4. 4. Dy. 237. So of a gift in tail. 38. E. 3. 7. Hal. MSS. 
(4 And the writ ought to be ad exhæredationem B. 13. E. 2. Brief 835. Hal. MSS. wo | . 
me V5 5 7. 9. P. 43. Eliz. C. B. D. D. 2. 4. But if the leaſe be without deed it is a ſurrender. 10. H. 7. 3. 1. Rep. Bredon's caſe; 


(6) A leaſes to B till A makes I. S. baily of his manor : adjudged a freehold. H. 37. El. Butler and Ridgely. Vid. 1. Rep. Bredon's 
'caſe rent'grahted to A for life if B or C army long live. But if there be an eftate with ſuch conditional limitation, it ought to be pleaded 
with the limitation, and continuance ſhould be awverred ; for otheraviſe it fails. Vid. Dy 192. Hal. MSS. 


10 (7) 4 8 fo ng aſe * 4 "#4 life, remainder to the uſe of B his executors and aſſigns till ten pounds ſhould be levied out of the pro- 
45 r fo be a chattel. Hal. . | | | 


(8) Ploaud. Comment. 273. Hal. MSS, 


PA ys 22 3- But if termor for years deviſes his houſe generally without ſhewing what fate, the wohole term paſſes. 14. Elix. e 
307. Hal. MSS. * 5 
(10) 21. H. 8. 5. by Shelly. Hal. MSS, 


(12) Vid. 8. E. 3. 3. A leſee for life makes leaſe to B and C, on condition that if they die leaving A, then the land hall revert to A with- 


out determining any eftate certain in the grant All the late paſſes under the condition, for in præcipe A was not received on default of 
B and C. Hal. MSS. | | 


Lib. 1. 


4. E. 2. Waſt. 11. 17. E. 3. 7. 
(Mo. 358. 363. Poſt. 276, a.) 


Gap. 6. Of Tenant for life. Seet. 57. 


right, and the other is wrongfull and againſt law, the intendment that ſtandeth with law 
ſhall be taken. ; | 

Secondly, The law more reſpecteth a leſſer eſtate by right, than a larger eſtate by wrong, 
as if tenant for life in remainder diſſeiſe tenant tor lite, now he hath a tce ſimple ; but if te- 
hant for life die, now is his wrongfull eſtate in fee by judgment in law changed to a rightfull 
eſtate for life, | 

It a nian retaine a ſervant generally without ny any time, the law ſhall conſtrue it to 
be for one yeare, for that retainer is according to law, Vide 23. E. 3. cap. i. &c{1). To ſhut up 
this point it hath been adjudged, that where tenant in taile made a leate to another for terme 
of lite generally, and after releaſed to the leſſee and his heircs, albeit betweene the tenant in 
taile and him a fee ſimple paſſed, yet after the death of the leſſee the _ of the iſſue in taile 
was law full; which could not be, it it had been a leaſe tor the lite of the leſſee, tor then by the 


19. H 6. 7. H. 4. * 6. E. 3. 
17. 7. E. 3. 66. 18. E. 3. 60. 
23 E. 3. c. 1. Kc. 11. H. 4-44. 
28. E. 3. 23. 24. 


Bracton lib. 5. fo. 415, Britton 
e. 88. Fleta lib. 3. ca. 3. & lib. 
6. ca. 39. 40. 


Hee 9 Mer. I}. 
A. | 7 


Ae Hee Ax 4 eu”, 


releaſe it had beene a diſcontinuance executed (2). 


HIS and the reft 
that follow in this 
chapter concerning the de- 
ſcription of feoffor and fe- 
offee, donor, and donee, 
and leffor and leflee are e- 
vident. | 
Et eft aſcavoir que 
il y ad le feoffor, et 
le feoffee, &c. vide ſect. 2. 
Where a light touch is given 
who may purchaſe, Now 
ſomewhat is to be ſaid, who 
have ability to enfeoffe, &c. 
and may be a feoffor, donor, 
leſſor, &c. Whoſoever is diſ- 
abled by the common law 
to take, is diſabled to infeoffe, 
&c. But many that have ca- 
pacitie to take, have no abili- 
tie to infeoffe, &c. As men at- 
tainted of treaſon, felony, 
or of a præmunire, aliens 
borne, the king's villas, 
traitors, felons, &c. he that 
hath offended againſt the 


ſtatutes of premunire, after 


the offences committed (3) if 


attainders enſue, ideots, mad- 
men, a man deate, dumbe,and 
blindes from his nativity, a 


Sect. 57. 


T en aſcavoir 


que il y ad le 


fegſfor et le feoffee, 
donor et le donee, le 


leſſor et le leſſee. Le 
feoffor eſt properment 
lou home enfeoffa un 
auter en aſcuns ter- 
res ou tenements en 


fee fimple, celuy que 


fiſt le feoſfment eſt 
appel feoffour, et ce- 
luy a que le feoffment 
of fait, eft appel feaf- 
fee. Et le donour eſt 
properment lou un 
home done certaine 
ferres ou tenements 
a un auter en le taile, 
celuy que fiſt le done 
eſt appel le donor, et 
celuy a que le done et 
fait eſt appel le do- 


But let us now returne to Littleton. 


"AND it is to be un- 

derſtood, that 
there is feoffor and 
feoffee, donor and do- 
nee, leſſor and leſſee. 
Feoffor is properly 
where a man enfeoffes 
another in any lands 
or tenements in fee 
fimple, he which ma- 
keth the feoffment is 
called the feoffor, and 
he to whom the feoff- 
ment is made, is called 
the feoffee. And the 
donor is properly 
where a man giveth 
certaine lands or tene- 
ments to another in 
taile, he which maketh 
the gift is called the 
donor, and he to whom 
the gift is made is cal- 


Witte te a / Aunt bn feme covert, an infant (4), a 


Fa. Abe. 3225. 4. man by dures: for the feoff- nee. Et le leſſor eft led the donee. And 
ate 4 Hal. 414: . ments, &e, of theſe may be a- properment lou un the leſſor is properly 


34. voyded. But an hereticke, 
though he be convicted of he- 
reſie, a leper removed by the 
king's writ from the ſociety 
of men, baſtards, a man 
deafe, dambe, or blinde, ſo 
that he hath underſtanding 
and ſound memory, albeit he 
expreſſe his intention by 
ſignes, villaine of a common 


where a man letteth to 
another lands or tene- 
ments for terme of life 
or for terme of years, 
or to hold at will, he 
which maketh the 
leaſe is called leſſor, 


for 


(1) Mr. Barrington calls this a ſuppoſed ſtatute, becauſe the intervention of the commons is not mentioned; and the introduc- 
tory part ſeems to juſtify the obſervation ; for the ſtile is like that of an ordinance of the king in council, the words bein 
that the king cum prelatis nobilibus et peritis et alis Abi alſiſtentibus deliberationem habuit et tractatum; de quorum unanimi conſilio 
ordinawvit, See Obſervat. on Ant. Stat. zd ed. 206, However the 23. E. 3. appears to have been always treated as a ſtatute, and 
Fitzherbert, in his commentary upon the writ founded upon it, calls it by that name, Fitzh. Nat. Br. 167. B. 


home leſſa a un auter 
certaine terres ou te- 
nements pur terme 
de vie, ou pur terme 
des ans, ou a tener a 


volunt, celuy que fiſt 
le leas eſt appel Ie 


2. H. 5. ca, 9. which is repealed, 
Dock. and Stud, lib, 2. ca. 29. 


2) That is, if the leaſe was for the life of the leſſee it would be a diſcontinuance for life, and the tenant in tail would 
thereby raiſe in himſelf a new reverſion in fee, and the releaſe, by paſſing ſuch new reverſion in fee to the diſcontinuee, would 
merge his eſtate for life and make it a fee executed; which enlargement of the eſtate for lite would proportionably enlarge the 
diſcontinuance for life, and ſo make it a diſcontinuance in fee as much as if the firſt conveyance by the tenant in tail had been 
for that eſtate, See further on this ſubject Poſt fe, 620. 


(3) As to eon veyances made by felons or by offenders againft the Ratutes of premunire between indictment and attainder, ſee 
W. Jo. 217. Cro. Cha. 172. and Will. vol. 1. part 2. page 219. 


(4) There is an important difference between the deeds of femes covert and infants. Thoſe of the former are always void ; 
but thoſe of the latter are ſometimes void, and ſometimes only voidable. As to the diſtintion between woid and woidable in the 
caſe of deeds by infants, fee a cafe in Burr. 4. part 3. vol. 1794, in which the court held a conveyance by leaſe and releaſe by an 
infant to be voidable only. See further Polt fect. 255. 
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Lib. 1. of Tenant for life, Sect, 5. 


for, et celuy, a que le and hee, to whom the perſon before entrie, or the 


11 ; : lik infeoffe, &c. 
leas eft fait, eft ap- leaſe is made, is called fe] All affen 


cun, que ad ejtate en which hath an eſtate . 4 by 2 2 
aſcun terres ou fene in any land or tene- ter, by any of the colledges 


is or halls in either of the Uni- 
ments pur terme de ments for term of his verſities, or elſewhere, deans 


fa vie ou pur terme owne or another man's and chapters, maſter or 


dauter vie, eft ap- life, is called tenant of 1 ol any —— par- 

. On, VICUr, or any other hav- 
pell tenant de frank- freehold, and none ing ſpiricual 3 af: 
tenement, et nul au- other of a lefler eſtate tical living, are alſo to be 


. . avoyded, [5} and all the ſaid 
ter de meindre eft ate can have a freehold : bodies politique or corporate, 


poit aver franktene- but they of a greater are by the ſtatutes of the 


ment: mes ceux de eſtate have a free- realmdifabledto make any con- 


: . verances to the king, or to an 
greinder eſtate ont hold; for he in fee other, as it hath A ebay: 


frankRtenement; car ſimple hath a free- ed: which ſtatutes have bin 


made ſince Littleton wrote (i). 
ceſtuy en fee fimple hold, and tenant in jc is provided fc] by the 


4 * 


43 


[a] All feoffments, gifts, ſe] 32. H.8 esp. 28. 1. El. not 


fel lefſee. Et cheſ- leſſee. And every one, 1 and leaſes by bi- 


printed. 13. El. ca. 10. 14. El, 
ca. TI. 18. El. ca. 20. 1. Ja. 
Cap. 3 


[4] 4. Co. 76. 120. 5. Co. 6. 14 
6. Co. 37. 11. Co. 67. 
Magdalen Colledge cale, Vide 
Leſt, de W. 2. ca. 41. 


[c] Mayna Charta cap, 32. Mir- 


ad 7 r ankt enement, et taile hath a fr echold, ſtatute of Magna Charta, quod ror cap. 5. Seck. 2, Glanvil lib. 


. nullus liber homo det de catero 
celuy en le taile ad &c. amplius alicui de terra ſua, 
Jranktenement, &c. Jam ut de reſiduo terre ſus 


7. 


p 77 


2.4 
25150 


poſſet ſufficient” fieri domino fe- 
od; ſervitium ei debitum quod pertinet ad ſcodum illud. Upon which act I have heard great 
queſtion [a] made, whether the feoffment made againſt that ſtatute were voydable or no, 
and ſome have ſaid that the ſtatute intended not to avoyd the feoffment, but implicite to 
direct the tenure, iz. that the tenant ſhould not inteoffe another of parcell to hold of the 
chief lord (that is of the next lord) but to hold of himſelfe, and then the lord may diſtreine 
in everie part for his whole ſervice without any prejudice unto him. But this opinion is againſt 
Je] the authoritie of our bookes, and againſt the ſaid ſtatute of Magna Charta. For firſt it is 
agreed in 10. H. 7. that as well before the ſtatute as after, a tenant which held two acres might 


have aliened one of the acres to hold of him, and notwithſtanding the lord might have diſ- Stamf. prer. fo. 29. 8. E. 4. 12. 


trained in which of the acres he would for his whole ſervices: and reaſon teacheth that before 
that ſtatute a tenant could not have aliened parcell to hold of the chiefe lord; for the 
ſeignory of the lord was entire, for the which the lord might diſtraine in the whole or in 
any part, and which the tenant by his owne act cannot divide to the prejudice of the lord 
to barre him to diſtraine in any part for his ſervices, as he ſhould doe, if he ſhould 


enfeoffs another of parcell to hold of the chiefe lord. But the tenant might have 


made a feoffment of the whole to hold of the chiete lord, for there no prejudice inſued 
to the lord (2). Others have faid, and they ſaid truely, that the intention ot the ſtatute was 
that the tenant could not alien parcell (which might turn to the prejudice of the lord) with- 
out his aſſent, and this appeareth cleerly by the mirror, And by this ſtatute the king 


tooke benefit to have a fine for his licence, before which ſtatute no tine for alienation was 


due to the king. For it is [V] adjudged that for an alienation in time of HenrytheTecond, 
no fine was due, and it appeareth in our bookes, that if an alienation had beene made before 20. 
H. z. no fine was due to the king for alienation (3). Now it is to be obſerved, that oftentimes 
for the better underſtanding of our bookes, the adviſed reader muſt take light from hiſtorie and 
chronicles eſpecially for diſtinction of times. And therefore Matthew Paris (who in his chroni- 
cle reciteth MagnaCharta) (4) teftifieth that king Henry the third by evill counſell (and eſpeci- 
ally, as the truth was, of Hubert de Burgo then chiefe juſtice) ſought to avoyde the great 
charter firſt granted by his father ng Jenn and afterward granted and confirmed by him- 
ſelte in the ninth of Henry the third, 

that he himſelfe was within age when he granted and confirmed it. But foraſmuch as after- 
wards the ſaid king Henry the third in the twentieth yeare of his raigne, at what time he 
was nine and twentie yeare old, did grant and contirme the ſaid great charter, for that cauſe 
to put out all ſcruples 1s the twentieth yeare of Henry the third named, albeit in law the king's 


charter granted in the ninth yeare of Henry the third, was of force and validitie notwithſtand- \ ,# c+. .. A». £ c 


ing his nonage, for that, in judgement ot law the king, as king, cannot be ſaid to be a mi- 
nor 


(1) And in caſe of corporation aggregate, as dean and chapter, the leaſe is void againfl the dean aul makes the leaſe. M. 13. Car . 5 
B. R. Lloyd and Gregory. But it id otherwiſe in the caſe of a ſole corporation, for there it is void only againſt the ſucceſſor. M 44. Eliz. 
C. B. Saunders's caſe. Hal. MSS.—See the obſervation on the cale of Lloyd and Gregory Poſt 45. a. As to conveyances by cor- 

pes betore the reſtraining ſtatutes, ſee Poſt 44. a. and 103. a.—(2) This aſſertion has been controverted, as repugnant tothe 

eudal notions of alienation, and inconſiſtent with any reaſonable conſtruction of the ſtatute guia emptores terrarum. Wright's Ten. 


or that as he ſaid king John did grant it by dures, and 14 


7. Ca. 1. BraR. lib. 1. Brit, $$. 
&c. Fleta lib, 3. cap. 3. 


[4] Vide an excellent declaration 
ereof inter adjudicatꝰ Coram Re- 
ge. Trin. E. 1. fol. 2, in Thetay, 
Nott. & Derb. 


le] Bract. lib. x. 10. H 7 fol. 
10. b. 33. E. 3. Avovry 255. 


Mirror cap. 5. Sect. 2. Fleta lib, 

3+ Cap. 3. 

[JJ 26. ACM. p. 37. 20. Af. p. 

17. 20 E. z. Avowry 126. 34 E. 

3 15. Vide Stamf, 29. 30. 
att, Paris, Walſingham 37. 39. 


Vide 5. H. 3. Mordanc. 53. 
Magna Charta there vouched, 
which was the charter of King 
John, for it Was cited before 9. 


T55. Dalrympl. Hiſt. Feud. Prop. 80. and Sulliv. Lect. 418. In fact the hiſtory of our law with reſpect to the powers of alienation, 
before the ſtatute of quia emplores terrarum is very much involved in obſcurity. See Bract. ib. 2. cap. 19. where the author 
inquires, A ille, cui datum eft, rem datam ulterius dare poſſet. See alſo Bract. lib. 2. cap. 5. and Staundt. Prærog. cap. 7.—(3) Nota, 
Jer ſeiſure of ſerjanties aliened without licence, it ſeems that it was the ancient law. Vid. Roger Hoveden 783, It awas one of the 
articles inter capitula coronæ R. 1. de ſerjantiis alienatis and ſo it flill continues. Clauſ. 5. Johann. m. 11. precept to ſeiſe ſerjantias 
theinagia et dengagia tent. de honore Lancaſter alienat. poſt primam coronation. H. 2. Vid. T. 3. E. 1. Coram rege Gilbertus de 
Clare comes Glouceſter impeached for alienation made to his father. Vid. 24. E. 3. 71. 2 cuflom to alienate without licence. Vi- 
detur per Rot. Parl. 29. E. 3. n. 18. quoad other tenures than ſerjanties the prerogative began in the time of Edward the Firſt. Nota 
it ſeems, that the flatute of quia emptores takes away licences and pardons of altenations in caſe of tenure of a ſubjeft. Yet ſee 14. 
4. 4. recordare longum for cuſlom of the honor of Glouceſter and Rot. Parl. 38. H. 6. n. 29. pro ducatu Cornubiæ ubi fuck à cuſ< 
tom. Rot. Parl. 8. E. 2. m. 7. in ſcedula pendente dorſo. Accord eſt et aſſenſu per archeveſques eveſques abbes priores countes 
wet barons et autres du realme in parlement le roy ſummons a Weſtminker octab. Hill. 8. E. 2. que eux deſoremes nul fine de- 
*« mandront ne prendront des frankhomes, pur entrer terres et tenements que ſont de leur fee, iilint totes voyes que per tiel 
« feoffments ils ne ſoient pas eloignes ds leur ſervices ne leur ſervices dedits.” Hal. MSS. From lord Hale's obſerving, that 
the crown's right of ſeiſure for alienation of ſerjanties without licence fill continues, it ſeems, that his note on the ſubject was 
written before the 12. Cha. 2. c. 24. which converts tenures by knight ſervice into ſocage and takes away fines of alienation”, 


Sce Poſt. 43. b. n. 2,—(4) Nota pro carta de r regis Johann. proclamata 19. Junii 27. Johann. apud Runi- 
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28. 88. 186. 187. 244, 


247. Prer. Regis ca. 7. Fleta hb. 
6. cap. 29 acc. 20. E. 3. Ail.122. 


29. Aſl. 


imp. 45. 14. H. 4. 2. 3. 9. E. 3. 


pl. 19. 14. E. 3. quare 


to. 26. 1. E. 3 C. 12. 34 E. 3 
ca. 15. 2. Co. 81. Sa. in Seitz 
nior Cromwell's caſe. 


Regiſt. int. les breves de onerand' 
pro rata portione. 


(P!owd. 561. b. 562) 

Btacton lib. 4. fo. 224. Pritton 
cap. 32. & 47. Bracton hb. 4. 
fo. 22. Regiſt, Judic. 68. 73. 


28. Aſſ. p. 7. W. 2. ca. 18. Stat. 
de mercatoribus an. 13. E. 1. 


27. E. 3. 


F. N. B. 


ca. 9. 23. H. 8. ca. 6. 
178. (Ante 42, a.) 


4 g. e. 
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Cap. 7. Of Tenant for yeares. Sect. 88. 


or, for when the royall bodie politique of the king doth mecte with the naturall capacity in 
one perſon, the whole bodie ſhall have the qualitie of the royall politique, which is the greater 
and more worthy, and wherein is no minoritie (). For, omme majus trahit ad ſe quod eft minus. 
And it is to be obſerved, that no record can be tound, that either a licence of alienation was 
ſued, or pardon for alienation was obtained for an alienation without licence at any time be- 
fore the twentieth yeare of Henry the third, and it is holden in the twentieth of Edward the 
third, that a licence for alienation grew by this ſtatute. 

Now in the caſe of a common perſon it was the common opinion, that if the tenant had ali- 
ened any parcell contrary to the ſaid act, that he himſelfe was bound by his owne act, but that 
his heire might have avoyded it; and in the king's caſe many held the ſame opinion. For 
Britton ſaith, Ne counts, ne barons, ne chiwaler, ne ſerjeants, que teignont en chiefe de nous 
ne pur my diſmember nous fees ſauns licence: que nous ne puiſſent per Froit engettre les purcha- 
ſors, Oc. And herewith agreeth Fleta, and our bookes. But now by the ſtatute 1. E. 3. 
Cap. 12. & 34. E. 3. cap. 15. although the king's tenant in chiefe or by grand ſerjantie doe alien 
all or any part without licence, yet is there not any forfeiture of the ſame, but a reaſonable fine 
therefore to be paid. And note, it appeareth by the preamble in 1. E. 3. that complaint was 
made that land holden of the king ix Capite, being aliened, without licence was ſeiſed as forfeit- 
ed. And in the cafe of a common perſon, the ſtatute of 18. E. 1. De guia emptores terrarum hath 
made it cleare, for this hath in effect as to the common perſons taken away the ſaid ſtatute of 
Magna Charta cap. 32. for thereby it is provided, Quad liceat unicuigue libero homini terras 


ſuas ſeu tenementa ſua, ſen partem inde ad voluntatem ſuam wendere, ita quod feoffatus tencat, 


Sc. de capitali domino. And herein are divers notable points to be obſerved. Firit, that 
this word /iceat proveth that the tenant could not, or at leaſt wayes was in danger to alien par- 
cell of his tenancy, &c. upon the ſaid act of Magna Charta. Secondly, that upon the fœoffment 
of the whole, the tenant ſhall hold of the chiete ford. Thirdly, that the tenant might infeofte 
one of part to hold pro perticula of the chiete lord. But this act (the king being not named) 
doth not take away the king's fine due to him by the ſtatute of Magna Charta (2). 


Franktenement. Here it appeareth that tenant in fee, tenant in taile, and te- 
nant for life are ſaid to have a franktenement, a freehold, ſo called, becauſe it doth diſtinguiſh 
it from termes of yeares, chattels upon incertaine intereſts, lands in villenage or cuſtomary, 
or copyhold lands. Liberum autem tenementum dicitur ad differentiam willenagii, et wvillano- 
rum qui tenent wvillenaginm quia non habent actionem nec aſſiſam, Ec. item quod fit ſunm et non 
alienum, hoc eft fi teneat nomine alieno ut firmarius et ad terminum wel ficut creditor ad vadium. 
And note that tenant by ſtatute merchant, ſtatute ſtaple, or elegit, are ſaid to hold land 47 libe- 
rum tene mentum untill their debt be paid, and yet in troth they (as hath beene ſaid) have no 
freehold, but a chattle, which ſhall go to the executors, and the executors alſo if they be ouſted 
ſhall have an aſſiſe. But (zr) is fimilitudinary, becauſe they ſhall by the ſtatutes have an a- 
ſiſe as tenant of the freehold ſhall have, and to that reſpect hath a ſimilitude of a frechold, but 


*uullum femile eft idem. 
_ / 


£5; ne hot 4 r 8 Ae. eue. 4. e 296. 
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Felaaen . 2. 6. 28. & ib. 4, 20 lcaſe is [0] derivedot be len home lzſa ter- where a man letteth 


, fol. 220. Fleta lib. 3. cap. 1a · & for that the let 


b. 5. cap. 34. 
E Por the word (dimitto) ſee 
Sect. 531, 


— m— 


CHAP. 7. Sect. 8. 


Tenant for terme of yeares. 


OU home liſa TENANT pur ENANT for terme 


terres, Sc. leſſa terme dans eſt, of. yeare is, 


2 or leaſum, | I 
de commeth in Tes o tenements a lands or tenements 


by lawfull meanes; LS and Ai. un auter pur terme to another for terme 


mittere is in French layſ/ſer to 


Ir wich os rows: de certaine ans, ſo- of certaine yeares, 
Vhen Littleton wrote, ma- /onque le number after the number of 


ny perſons might make lea- 2 4 
ſes tor yeares, or for lite, or des ans * eſt ac- yeares that is ac 


cord perenter le leſ= corded between the 


for 


mede Pat. 17. Johann. m. 33. dorſo, Carta de libertatibns ſub H. 3. magna ſcilicet de libertatibus, et minor ſive de foreſta, 
proclamantur 8. Maii 9. H. 3. prima pars clauſ. 9. H. 3. m. 14. dorſo interrupt. et cancell. Math. Paris ſub anno 1227, pag. 
336- but afterwards confirmed by H. 3. Rex confirmat “omnes libertates, &c. contentas in cartis quas fecimus cum minoris 
ætatis eſſemus tam in magna carta quam in carta de foreſta.” Cart. 21. H. 3. n. 4. confirmatur per ſtat. Marlbr. cap. g. et 
tunc primum devenit ſtatutum, viz. 52. H. 3. Hal. MSS.—See a moſt accurate hiſtory of the magna carta of king John and 
of that Hen. 3. in the introductory diſcourſe to Mr. Juſtice Blackſtone's valuable edition of the charters, 


#000 this ſabje& conſidered at large in the caſe of the dutchy of Lancaſter Plowd. 214. and in Willion and Berkley, 
owd. 234. 


(z) Fines for alienation are taken away as well from the king as from all others by the 12, Cha. a. chap. 24. But the ſtatute 
ſaves fines for alienation due by the cuſtoms of particular manors, other than fines for alienation of lands holden of the king #7 


capite.—See further on the ſubject of alienation 2. Inſt. 65 50. Vin. Abr. tit. Alienation. Sulliv- Lect. page 159. and 418. and 
the books cited in fol. 43. a. note 2. hs page 159 


Yee J. 


Lib. f. 


for et & ee Et 
quant le leſſee entrer 
per force del leas, 
donque il eft tenant 
pur terme des ans; 
et ſi le leſſor en til 
caſe reſerve a luy un 
annuall rent fur tel 
leas, il poit effier a 
diſtratner pur le rent 
en les tenements leſ- 
ſes, ou il poit aver un 
action de debt pur 
les arrerages enverꝝ 
le leſſee. Mes in tiel 


Of Tenant for yeares. 


leſſor and the leſſee, 
and when the leſſee 
entreth by force of the 
leaſe, then is he tenant 
for tearme of yeares; 
and if the leſſor in ſuch 
caſe reſerve to him a 
yearely rent upon ſuch 
leaſe, he may chuſe for 
to diſtraine for the rent 
in the tenements letten, 
or elſe he may have an 
action of debt for the 
arrerages againſt the 
leſſee. But in ſuch 


Sect. 58. 


lives at their will and plea- 
ſure, which now cannot make 
them firme in law. And ſome 
perions may now make lea- 
ſes for yeares, or for life or 
lives (obſerving due incidents) 
firme and good inlaw, who of 
themſelves could not ſo doe 
when Littleton wrote, and 
this by force of divers acts 
of parliament [e] as name- 
ly 32. H. 8. 1. Eliz. 13, Eliz. 
18, Eliz. and 1. Jac; Regis, of 
which ſtatutes one is enabling, 
and the reſt are diſabling. 
When Littleton wrote, bi- 
ſhoppes with the confirmation 
of the deane and chapter, 
maſter and fellowes of any col- 
ledge, deanes and chapters, 
matter or gardian of any hoſ- 


ſc] 32. H. 8 ca. 28. 1. Eliz..not 7.5 
printed but in the abridgement. 

13. Eliz. cap. 10. 18. Eliz, cap. 

6. 1. Jac. cap. 3. 


pitall, and his brethren, par- Le ot: 
fon or vicar with the conſent I u 24%. + /y409+2 » 
of the patrone and ordinary, / yy 
archdeacon, prebend, or any 
other body politique ſpirituall 
and — 42 5. os 14. a 1 
14 ben : erions. II. Co. . agCaten 
br, _ head * 2 Colledge caſe. Leveſque te Sa- 
migat have made leaies for um's caſe. 10, Co. 60. 61. 
lives or yeares without limi- (1. Sid. 162.) 
tation or ſtint. And ſo might 
they have made gifts in tailes 
or ſtates in fee at their will 
and pleaſure, whereupon not 
onely great decay of divine 
ſervice, but dilapidations and 
other inconveniences enſued, 
and therefore they were diſ- 
abled and reſtrained by the 
ſayd acts of 1. Elia. 13. Eliz. 
and 3. Jac, Regis to make any 
ſtate or conveyance to the 
king at all, or to the ſubject; but there is excepted out of the reſtraint or diſability, leaſes for 
three lives, or one and twenty yeares, with ſuch reſervation of rent, and with ſuch other 
proviſions and limitations as hereafter ſhall appeare. Alſo they may make grants of ancient 
offices of neceſſity with ancient fees, Concurrentibus hiis gue in jure reguiruntur, for thoſe 
grants are not within the ſtatute of 32. H. 2. but by conſtruction, they are not reſtrained by the 
ſtatutes of 1. Eliz. or 13. Eliz. becatNTThele ancient offices be of neceſſity, and with the an- 
cient fees, and ſo no diminution of revenue (1). | 
There be three kinds of perſons that at this day may make leaſes for three lives, &c. in ſuch 
fort as hereafter is expreſſed, which could not ſo doe when Littleton wrote, viz. firſt, any 
. . . . . ”= . * & 
perſon ſeiſed of an eſtate taile in his owne right. Secondly, any perſon ſeiſed of an eſtate in 7 
ice ſimple inthe Tight of his church. irdly, any huſband and Wile ſeiſed of any eſtate of ö 
inheritance in fee Hmpſe or Tee taile in the right of his wite, or jointly with his wife before the 
coverture or eee tenant in tale, by deed to binde his iſſues in taile, but not the rever- 
tion or was gone the biſhop, &c. by deed 1 the deane and chapter to bind his 2 
the huſband and wife by deed to bind the wife and her and their heires (2), and theſe are made a . 
good by the ſtatute of 4 2. H. 8. which inableth them thereunto. But to the making good of 7 , #7 £427 #1 


ſuch leaſes by the ſaid ſtatute, there are nine things neceſſarily to be obſerved belonging to? Recent ELLE „ - 
them all, and ſome other to ſome of them in particular, Cale e ei f, <9 tb . 
Firſt, the leaſe muſt be made by deed indented, and not by deed poll, or by paroll (3). 5. Co. 6. Se'g. Mountjoye's daſe. 


Secondly, it muſt be made to begin from the day of the making thereof, or from the making (3. Lev. 438. Cro. Ja. 94: 458.) 
thereof (4). | 


caſe il covient, que le 
lefſour ſoit ſerfie de 
meſmes les tenements 
al temps del leas, car 
11 eft bone plee pur le 
leſſee adire, que le Ih. 
for navoit riens en 
les tenements al temps 
de le leas, finon que 
le leas ſoit fait per 
fait endent, en quel 
caſe tiel plee donque 
ne gift en le bouch le 
leſſee a pleader. 


caſe it behooveth, that 
the leſſor be ſeiſed in 
the ſame tenements 
at the time of his leaſe 
for it is a good plee 
for the leſſee to ſay, 
that the leſſor had no- 
thing in the tenements 
at the time of tne leaſe, 
except the leaſe be 
made by deed indent- 
ed, in which caſe ſuch 
plee lieth not for the 
leſſee to plead. 


e 4 
nw a; „ N. a 4. 


(5. Co, 15.) 


(Oro. Char. 16. 47. 50. 10. Co. 
88. Pollexf. 124 4. Mod. 16. 
Finch 191. 192. 193. Cro. Cha. 
48. Cro, Jac, tal 


22. 


Thirdly, 


(1) Vid. 29. Eliz. Caſe of the biſhop Cheſter, who had antiently uſed to lade à counſel who had a fee. This grantable by the biſhop 
wwith conſent of dean and chapter. Nota, ih:ugh it be not an office of time of which, Sc. yet grantable, if of neceſſity, as in the caſe of 
the bifhop of Glouceſter founded within time of memory. NI. 1. Car. C. B. Crook u. 8. Cook and Young. Vide that it is holden, that though 
it be a new office, yet if neceſſary and the jee is reaſonable, being confirmed it ſball bind the ſucceſſor ; and vide the grant of antient office 
and fee, with the addition of a new fee, which notwithflanding ſeems good, becauſe the office is antient. M. 2. Car. C. B. Crook n. 7. 
Gee's caſe. If it has been uſual to grant an antient office to one only, a grant to tw9 is not good, But if it has been once granted to two 
or granted in rever/on before the fiatute 1. Eliz. then it ſhall be intended to bade been uſually ſo granted, and ſuch grant to two or in re- 
wverjion ſhail bind the ſucceſſor. T. S. Car. B. R. Crook n. 2. Walker and Lamb. M. 8. Car. B R. Crook n. 19. Young and Steele con- 
cerning the official and commiſſary of the 2 of Lincoln and the regifler of the biſhop” of Rocheſter. Hal. MSS. Ley 25. is contrary 
to Gee's caſe cited by lord Haie. See further as to the grant of offices by eccleſiaſtical perſons, New Abr. Offices D. See allo in 
Burr. part 4. vol. 1. page 219. the caſe of Sir John Trelawney and the biſhop of Wincheſter, in which the court held, that an of- 
fice and fee which exiſted before the 1ſt. of Eliz. are not within the reſtraint of that ſtatute, but that they may be granted as 
before the ſtatute, and that the utility or neceſſity of the office is not more material ſince than it was before, 


(2) Quoad leaſes by huſband and wiſe. Huſband and wife ſeiſed to them and the heirs of the body of the huſband make leaſe for three 
lives, rendering the antient rent; huſband dies: this ſhall not bind the wife. Adjudged, becauſe the ny ſpeaks of the wife's inheri- 
tance. H. 14. Eliz. C. B. n. 5. D. D. Huſband and wije jointly ſeiſed by 2 to them and their heirs ; the huſband alone during the 
coverture makes leaſe, rendering the antient rent: dubitatur if ſhall bind the guiſe, becauſe the F ufo which requires the wife's 


Jnr , 282 only of husband ſciſed in right of his cite Finitur per compolitionem. M. 1. Car. C. B. Crook n. 15. Smith and Trin- 
cn, Hal. MSS, | ; | 


(3) See New Abr. Leaſes E. 23 


fee J. Ns. Ad) Vid. 9. Eliz. Dy. 246. Leaſe for 20 1 * to begin at next Michaelmas ſeems good. Hal, MSS.—See further as to the time A . gas 414 .626, 


when ſuch leaſes ſhould begin, and the difference between from the day of making and from the making. New Abr. Leaſe: E. 
rule a. and Poſt 47. b. | | | | ; 


— — —— W— 


Lib. 1. Cap. 7. Of Tenant for yeares. Sect 58. 


| Thirdly, if there be an old leaſe in being, it muſt be ſurrendred (1) or expired, or ended with- 
= - $- Co, 2. Elmer's caſe, in a yeare of the making of the leaſe, and the ſurrender mult be abſolute and not conCitionall, 
Fourthly, there muſt not be a double leafe in being at one time, as if a leaſe tor yeares be 
| made according to the ſtatute, he in the reverſion cannot expulſe the leflee, and make a leaſe 
; for life or lives according to the ſtatute, nor e conver/o ; tor the words of the fiatute be, to 
| make a leaſe for three lives, or one and twenty yeares, ſo as one or the other way be made, 
and not both (2). | 

(Cro. Cha, 95, Cro. Ja. 112. Fittly, it muſt not exceed three lives, or one and twenty yeares, from the making of it, but 
| 173. it may be for a leſſer terme of fewer lives. 

Sixtly, it muſt be of lands, tenements, or hereditaments, manurable or corporeall, which - 
[4] 5. S caſe. 17. E. are neceſſary to be letten, and whereout a rent by law may be reſerved, and not [4] ot 
2- 75- 9. Aff. 24. 14 E. 3. things that lye in grant, as advowſons, faires, markets, franchiſes, and the like whereout a rent 


Scire facias 22. 70. H. 6.2. 3. 
H. 6. 21. (1. Sid, 316. 327.416. cannot be reſerved (3). | 


Cro, Eliz. 708.) Seventhly, it muſt be of lands or tenements which have moſt commonly becne letten to 
farme, or occupied by the farmers thereof by the ſpace of 20 yeares next before the lealTinade, 
cd A if it be letten for 11 yeares at one or ſeveral times within thoſe 20 years It 1s Tothcient. 


1,00 


1 


ter of Worceſter's caſe. this ſtatute, for he is but tenant at will according to the cuſtome, and fo it is of a leaſe at wall 
* by the common law, but thoſe lettings to farme muſt be made by ſome ſeifed of an eſtate of inhe- 
ritance, and not by a gardian in chivalry, tenant by the curteſie, tenant in dower, or the like (4). 
3. Co. 6. Seignior Mountjoye's Eightly, that upon every ſuch leaſe there be reſerved yearly during the fame leaſe due and 
caſe, payable to the leſſors, their heires and ſucceflors, &c. ſo much yearly tarme or rent, or more, 
as hath beene_moft 4 ( 115 3 or paid tor the lands, &c. wit] 7 Ln Ares NEXT 
before ſuch leaſe made (57. Hereby firſt it appeareth (as hath beene ſaid) that nothing can be 
— — of this act, but that whereout a rent may be law fully reſerved. Secondly, 
(Cro. Jam. 76.) that where not onely a yearly rent was formerly reſerved, but things not annuall, as he- 
riots, 8 any fine or other profit at or upon the death of the farmor, yet if the yearely rent be 
6. Co. 37. 38. Deane and Chap - reſerved upon a leaſe made by force of this ſtatute, it ſuſiceth by the expreſſe words of the act. 
ter of Wordeſter s caſe, Thirdly, if he reſerve more then the accuſtomable rent it is good alſo by the expreſſe letter of 
the act; but if twenty acres of land have beene accuftomably letten, and a leaſe is made of 
thoſe twenty, and of one acre which was not accuſtomably letten, reſerving the accuſtomable 
5. Co. 5._Seignior Mountjoye's yearely rent, and ſo much more as exceeds the value of the other acre, this leaſe 1s not war- 
caſe,/6, Co. 37. ranted by the act, for that the accuſtomable rent is not reſerved, ſeeing part was not accu- 
. ſtomably letten, and the rent ifſueth out of the whole. Fourthly, it tenant in taile let part of 
gba 1. . ? y Part Ot | Zoe 1, Hem 
A, Ho gen CTY 3 jr x» the land accuſtomably letten, and reſerve a rent pro rata, or more, this is good, for that is in . WY 
Me Tar. 72 4 PAS A. fore Kr rr: ſubſtance . e ere rent, Fiſtly, if two coparceners be tenants in taile of twenty acres J. # 4 
, Lord Mountjope's cafe ubi ſupra, every one of equall value, and accuſtomably letten, and they make partition, ſo as each 2-7 
2 A, FOLD, Of 1-2 EY 4 e a, have ten acres, they may make leaſes of their ſeverall parts each of them, reſerving the halfe 2 , 
r C0 58. e, 2 ol the accuſtomable rent. Sixtly, if the accuſtomable rent had beeue payable at foure daies or & TY / 
rent << AL 216.15 5 feaſts of the 2 yet if be reſerved yearely payable at one feait, it is ſufficient, for the 7 772 | 
. ae. Cp lars Cans © words of the ſtatute be, reſerved yearely. N 
„ ge, 32:44 47” "Deane and Chapter of Wore. Ninthly, nor to any leaſe to be made without impeachment of waſt. Therefore if a leaſe be / 
- £2. u, A £5, /1 7+ eaſe ubi ſupra, made for life, the remainder for life, &c. this is not warranted dy the ſtatute, becauſe it is diſ- Ks, 
3 ae gar, ges, Deane and Chapter of Worc. puniſhable of waſte. But i a leaſe be made to one during three lives, this is good, for the occu- | A 
A _ A 4. 2 . 1 if any happen, ſhall be puniſhed for waſte (6). The words ot the ſtatute be (ſeiſed in tn 
, a 


Ae pur ll 

2 5. A. FX — * fo ® ure decanatus, an archdeacon in Jure archidiaconatus, a prebgpdary and the like are within the . "ng / 
7 Fr rh 21 Ker. H Ratute, tor every of them generally is ſeiſed in jure tart. TI , LE .. 8 ; 

140044 2 * 6. 7. Mar. tit. leaſes, ” But a parſon and vicar are excepted out of the ſtatute of 32. H. 8. and therefore if either „ / 
M d a ba. (Finch 191.) ef them make a leaſe for three lives, &c. of lands accuſtomably letten, reſerving the accuſ- fee Ae 
An CH, / 2 Py to pore ord, tomed rent, it mult be alſo confirmed by the patron and ordinary, becauſe it is excepted out of 3 . N 
2 K ; ö — 32. H. 8 (8). and not reſtrained by the ſtatutes of primo or 13. Eliz. And what hath beene ſaid . 3,4 

A Haar t& 727 concerning a leaſe tor three lives, doth hold a leaſe for one and twenty yeares. 4 "Al 


. Brea: / 2 1 "+ 4 «i . fee Thus much ſhall ſuffice to have ſpoken of the inabling ſtatute of 32. H. 8. the better to inable 


I. 6. Co. 37. Deane and Chap- A grant [e] 5 copy of court roll in fee for life or yeares is a ſufkcient letting to farme within 2 2 
0 Oh 


„ 


- 
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Fu # 1* 9 . . 6 '@ * u 
ee » 556.4. 1. „be reader to underſtand both this and that which followes. Now to ſpeake ſomewhat of the 
te 47 1 2 * 7 EIA iſabling ſtatutes of 1. Eliz. and 13. Eliz (9). the words of the exception out of the reſtraint A,. th 
” 8d | 
— 2 Ae. A nw 4 1 — — time as any fuch grant or aſſurance. ſhall be given, whereupon the old and accſtomed yearely 
4 bY 6. 2 0. rent, or more, ſhall be reſerved : And to that effect is the exception in the ſtatute of 13. Eliz. 
pE + 7 9 . =. MH Marry Haut. alter or change the inabling ſtatute of 32. H. 8. but leaveth it for a pattern in many things for 
4 49 9; we 5 Abs leaſes to be made by others. Secondly, it is to be knowne, that no leaſe made according to 
WA 7 


>) : — 
P. N 


ud. , #1 und diſability of 1. Eliz. are, Other than for the terme of twenty one yeares, or three lives, from Z . 
IP LD 4; | 5 
ee nt, or m 4 to thar eftett is the | 
ea fþ y Firſt, it is to be underſtood that neither of theſe diſabling acts, nor any other, do in any fort 
the exception of 1, Eliz. or 13, Eliz. and not warranted by the ſtatute of 32. H.8. if it be made 


b 
(1) Feme covert tenant for life ; reverſion in tail ; huſband ſurrenders ; tenant in tail leaſes for three lives ; the wife dies. Aead. 
ed, that this is a goed leaſe to bind the iſſue. Sydenham and Cops cited by Popham. Mo 783. Hal. MSS. —(2) M. 29. 30. Eliz. Clexch 
138. Grindal's caſe. Hal. MSS.—See 8. C. 4. Leon. 78. 1. And. 65. and Mo. 107. and the obſervations upon it in New Abr. 
Leaſes E. rule 3 —(3) But if tithes have been uſually lett ta farm, they cannot be leaſed jor lie to bind the ſucceſſer ; but they may bs 
teaſed for 21 years, rendering the antient rent, and it fhall bind the ſucceſſor. Mo. 778. T. 2. Jac. B. R. Adjudged in Denny's caſe, and 
the rent goes with the reverfion, Nota, it was the caſe of the preceutor of Paul's. Hal. MSS.—See New Abr. Leaſes E. rule 5 where 
many authorities are cited tu prove this difference between lealing tithes for life and for years, and that in the latter caſe the 
leaſe will bind the ſucceſſor becauſe he may have debt for the rent, which will not lie for him on a freehold leaſe. But the 
diſtinction is no longer of any importance; for the 5j. G. 3. c. 17. makes leaſes of tithes and other incorporeal hereditaments by 
eccleſiaſtical perſons, whether for lives or for years, as good as if the leaſes were of corporeal hereditaments, ana gives action of 
debt to the ſucceſſor for rent reſerved on freehold leaſes.—(4) Leaſe by the king during vacancy af biſboprick will nor enable. P. 19. 
Jac. B. R. Denny's cafe. Vid. Dy. 271. Hal. MSS.,—(5) 6. Rep. 37. T. 3. Jac. Crook u. 6. Hal. MSS. dee Cro yu 76,—(6)Prebend makes 
leaſe for years, 3 the runnizg of a colt, rendering reut. A nexwv leaſe, rendering the ſame rent, euuhout reſerVing the running of 
a colt, adjudged good ; becauſe quoad this it is neither reſervatioa nor exception. But if leaſe be of a manor except the woods rendering 
rent, and after the expiration of it there is @ new kaſe rendering the ſame rent without ſuch exception, the ſecond leaſe is bad. T. 18. 
Jac. B. R. caſe of precentor of Paul's. Hal. MSS.—(7) Vid. for leaſes by biſbop tenant in tail, &c.— A ſeiſed in tail of a manor, of 
evhich three acres parcel of the demeſnes had been 772 demiſed at 5 4. rent, and the refidue not, demijes the three acres and 440 the 
manor habendum for 21 years, rendering for the three acres and all other the premiſes therewith demiſed 5 5. and for the manor 51. 
This is good to bind the ilſue for the three acres, but not for the reſidue. H. 37. Eliz. Tanfield and Rogers —The biſhop of G. ſeiſed of a 
manor, of which one tenement was uſually demiſed for life at 5 f. rent and the manor uſually at 10 f. rent, makes leaſe of the tenement for 
three lives, rendering 5 5. and afterwards leaſes the whole manor jor three lives to another rendering rent, and dies. Kuled 1. That the 
reverfion of the 1enement paſſes by the leaſe of the manor. 2. And therefore that the teaſe of the manor quoad the tenement ſhall not bind 
the ſucceſſor, becauſe then there would be fix lives in being for the tenement, and the leſſee <vould be diſpuniſhable of waſle. 3. It ſeems, 
that the leaſe of the manor is alſo woidable, becauſe the rent iſſues alſo out of the tenement. (Quære of this, for here the rent as well for 
the tenement as for the manor is reſerved on the ſecond leaſe, ſo that though the tenement ſhould be evitted the intive rent for the manor 
<vould continue.) 4+ But it was agreed, that the or of a 2 manor uſually demiſed, or of a manor conſiſting of 5 cage copyholds 
and ſervices uſually demiſed, is good to bind the ſucceſſor, he leaſe is on'y voidable by the ſucceſſor ; and therefore if he accepts the 
| rent, it is good againſt him. M. 20. Jac. C. B. Biſbep of Gloucefler againfl Wood, M. 5. Car. C. B. Sheir and Penter on leaſe by the biſhop 
of Exeter. Hal. MSS.—(8) F ——aw go or prebend with office, as.is precentor, is enabled ly the ſtatute 32. H. 8. Adjudged Bro. 
ke A yon . Leaſes 62, M. 36. 37. Eliz. Watſon and Major. T. 18. Jac. caſe of precentor of Paul's. Hal. NSS,—(g) Nota, theſe diſabling flatute; 
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ples doe illuſtrate. If a biſhop make a leaſe for 21 yeares, and all thoſe yeares being ſpent 


poration remaine, if it be a corporation aggregate of many (4) : for the ſtatute was made in be- caſe. p 39. Eliz. Inter Hunt and 


Lib. 1: Of Tenant for yeares. Sect. 88. 45 


a biſhop, or any ſole corporation, but it muſt be confirmed by the deanes and chapters, (Cro. Eliz. 874.) 
or others that have intereſt, as hath been ſaid in the caſe of the parſon and vicar, but exam- (x, And. 6s.) 


ſaving three or more ; yet may the biſhop make a new leaſe to another for twenty one yeares, 
to begin from the making, according to the exception of the ſtatute, but not a leaſe tor life 
or lives, as hath beene ſaid, and this concurrent leaſe hath been reſolved to be good(1), as well 2 
upon the exception of 1. Eliz. in the caſe of biſhops, as upon 13. Eliz. (2) which extend to ſpiri- (1. Leon. 56.) 
tuall and eccleſiaſticall corporations, aggregate of many, as deanes and chapters, &c. which 
32. H. 8. did not: but in the caſe of the concurrent leaſe, in the caſe of the biſhop it muſt be 
confirmed. Alſo the exception of 1. Eliz. and 13. Eliz. doth differ from the ſtatute of 32. H. 
8. for the leaſes for yeares to be made according to the exceptions of the ſtatutes of r. and 13. 


Eliz. muſt begin from the making, and not from the day of the making, but by force of 32. H. 
8. kom he day of tREmaring; Kad although the ſtatutes of the firſt or thirteenth of Eliz. doe 


not appoint the leaſe to be made by writing, yet muſt it therein and in the other eight properties 
or qualities before mentioned and required by 32. H. 8. follow the patterne thereof (the con- 
current leaſe onely except). (3) Although the exception in 1. and 13. Eliz. concerning the ac-| «, 

cuſtomed rent is more generall then that of 32. H. 8. and there is not any proviſion tor leaſes 
made diſpuniſhable of waſte, &c. yet mult the patterne of 32. H. 8. be followed: for leaſes] 
without impeachment of waſte made by ſuch ſpirituall and ecclefiaſticall perſons are unreaſon- 
able and cauſes of dilapidations; Thus much have I thought good to lead the ſtudious reader 
the hand, and to conduct him in the right way, and to put all theſe things together upon 
conſideration had of all the ſtatutes, which otherwiſe might have { ge wy facie ſeemed to him a 
diffuſe and darke laborinth. And albeit it be provided by the ſaid acts of 1. and 13. Eliz. that 
all grants, &c. leaſes, & . made, &c. (other then leaſes for three lives, or one and twenty yeares 
according to thoſe acts) ſhould be utterly voyd and of none effect, to all intents, conſtructions 
and purpoſes, yet ts, or leaſes, &c. not warranted by thoſe acts are not voyd, but good a- 
| the leflor, if it be a ſole corporation: or ſo long as the deane or other head of the cor- 


3. Co. 59. 60. Lincolne Coll edge 


nefit of the ſucceſſor (5). But let us now returne to our author, Singleton ibidem, a gal hs br, IneS 2- 
- 


Zhen th on £ . 
Hoine le 2. Here Littleton putteth this caſe where one letteth, &c. It is therefore (2. Ro. Ab. 64.) 
neceſſary to be ſeen what the law is where divers joyne in a leaſe. If the tenant of the land, Vide ſect. 346. 11. H. 4. 1. g. 


Abad and a ſtranger which hath nothing in the land joyne in a leaſe for yeares by deed indented of E. 4+ 4. 2+ 27. H. 8. 16, 

AH h one and the ſelt-ſame land, this is the leaſe of the tenant onely, and the confirmation of the 

2” ſtranger, and yet the leaſe as to the ſtranger workes by concluſion (6), 

6 If two ſeverall tenants of ſeverall lands; joyne in a leaſe for yeares by deed indented, 

44 theſe be ſeverall leaſes and ſeverall confirmations of each of them, from whom no intereſt 

I, paſſeth, and worke not by way of concluſion in any fort, becauſe ſeverall intereſts paſſe from (x. Ro. Abr. 877. Mo. 72. 1. 
_ f them (7). B tenant tor lite of C, and he in the remainder or reverſion in fee, having ſeverall Leon. 177. Cro El. 201. 6. Co. 

7 eſtates in the one and the ſame land, joyne in a leaſe for yeares by deed indented, this demiſe 15. T:eport's cafe. Doc. Pl. 93.) 

E ſhall worke in this ſort, during the lite of C it is the leaſe of B, and confirmation of him in the 

"FOR reverſion or remainder, and after the deceaſe of C it is the leaſe of him in the reverſion or re- 

77 Nis; mainder, and the confirmation of B; for ſeeing the leaſors have ſeverall eitates, the law ſhall 

"294 conſtrue the leaſe to move out of both their eſtates reſpectively, and every one to let that which 

44: he lawfully may let, and not to be the leate onely of tenant for life, and the confirmation of 

* 47 him in the remainder or reverſion, neither is there any concluſion in this caſe, as ſhall be ſaid 

Wk hereafter, "Tenant for life and he in the remainder in tee, made a leaſe for yeares by deed in- 

15 5 dented, the leſſee was ejected, and brought an ejecfione firmæ, and declared upon a demiſe made 

444 by tenant for life and him in remainder, and upon not guilty pleaded, this ſpeciall matter was 

7, found, and that tenant for lite was living, and it was 2 La] againſt the pl, for during [a] 27. H. 8. f. 134. 2. 13. H. 7. 
1.4 the lite of the tenant (as hath been ſaid) it is the leaſe of the tenant for lite, and therefore dur- 14. 2. H. 5. 7. 1. Co. 76. Bre- 

4 7 ing his life he ought to have declared of a leaſe made by him, and after his deceaſe he ought don's caſe. [Poſt. 302. b.) | 
I: to declare of a leaſe made by him in remainder (8). [5] And the deed indented could be no e- f Mich. 36. & 37. Elis. in 

Ae A; 4/aFop ell in this caſe, becauſe there paſſed an intereſt from them both: And whenſoever any in- the King's Bench. Vide Mich. ö. 

Hou 4 2 Hereit paſſeth from the party, there can be no eſtoppell againſt him, and [c] ſo it was ä Eliz, Dier 234. 235. 


255. 
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« 4...*;. &Hereby you ſhall underſtand your bookes the bettergyhich treat of thoſe matters, and accord- 8 eee SIGs BR T4908 ©. 
2. 4 ingly it was adjudged that where tenant in taile a 
, grant of a rent charge by deed in fee, and after tenant in taile died without iſſue, the grantee 
2 Ap A diſtrained and avowed by force of a graunt from him in the remainder, and upon an conceſſt, 

4. 2 


om muni Banco inter Ellice & 


he in the remainder in fee joyned in a Cowne. 


the jury found the ſpeciall matter, and it was adjudged for the avowant; for every one granted | 
ccording to his eſtate and intereſt. : 9 28 
Leaſes for lives or yeures are of three natures, ſome be good in law ; ſome be voydable by 


entry, 
extend only to their otun poſſeſſions. The archdeacon of Ely 12. Eliz. makes leaſe for 50 years, which after the flatute 13. Eliz. is con- 
firmed by the biſhop and dean and chapter. Ruled, that this is a good leaſe to bind the ſucceſſor, though after the ſtiatute 1. Elix. and 
though confirmed after the flatute 13. Eliz. H. 37. Eliz. Rot. 882. Sir Edward Dennye's caſe. Hal. MSs. A 8 3 
(1) 22 arjudged, thougli the concurring ny was to commence a datu indenturæ. T. 21. Eliz. Rot. 124. Fox and Collier. M.22:; * 2 > 3 


23. Eliz. C. B. Rot. 2409. Scot and Brewſter. H. 22. Jac. B. R. Rot. 11. Evans and Aſcu adjudged T. 3. Car. P. 3 ;. Eliz. W. 14. Soufhcot's jp" 25 * py 
caſe. Ha},MSS.—(2){Nota, the ſtatute 13. Eliz. chap. io. quoad ſenementiſin cities is altered by the flatute 14.Eliz. chap.11. which permits FEY. EW 


of them for 40 years ; and therefore it has been ruled, that covenants for renewing leaſes of meſſuages in cities are not prohibited by the 


Ratute 18. Elix. chap. 1 1. which only reflrains leaſes againſi the flatute of 13. Eliz. Hob. caje 3 52. Crane and Taylor. Hal. MSS. See Hob. , J. | 
269.—(3) H. 44. Eliz. C. B. n.14. D. P. Biſhop of Hereford againft Scory. Adjudged accordingly, where the land had not been uſually de- n Nos. 
miſed. Hal. MSS. —(4) Nota, leaſe for three lives by biſhop, not warranted by the ſtatute, is not woidable againſt himſelf, but ſhall bind him. g. A n 2 


M. 44. 45. Eliz C. B. D. D. u. 32. Saunders's caſe. And it is not void, but only woidable againfl the ſucceſſor, for if he accepts the rent the = ot; A 

leaſe is good againſt kim M. 8. Car. C. B. Crook n. 21. Owen and App-Rees. But leaſe oy 4 dean of 7 — his cha ey warranted jd 8858 2 p 

is void immediately againſt A himſelf. Adjudged ſo, becauſe the corporation is aggregate. M. 13. Car. B. R. Lloyd and Gregory. Hal. 2 bet — 

MSS.—The cale of Lloyd and Gregory is reported in Cro. Cha. 502, W. Jo. 405. 1. Ro. Abr. 728. and 2. Ro. Abr. 49 5. But wg un Ir . 5c: LIM 

none of theſe books mention the point to which lord Hale cites the caſe, See New Abr. Leaſes H. where ſeveral authorities "LE . $2" 

beſides that of lord Coke are cited to ſhew, that a leaſe by a corporation aggregate, though not warranted by the ſtatutes, is YEW FP — 

ou for the time of the perſon who was head of the corporation when the leaſe was made. See alſo ante 43. a. n. 1.—(5) See * . 2 
urther as to leaſes by tenants in tail, huſband and wife, and eccleſiaſtical perſons in Vin. Abr. tit. Efates and tit. Confirmation, * pr 4 , Joe 4E. 

and New Abr. tit. Leaſes; which title in the latter book is generally attributed to lord chief baron Gilbert, and compriſes a mott £7 . fa a, 5-473-—7 

copious and excellent treatiſe on a very difficult and extenſive ſubject.— (6) 2. H. 5.7. by Aſbt. Hal. MSS.—(7) And therefore where . 52 . 

the declaration in ejeciment awas of a joint demiſe of A and B, and on the evidence it appeared, that they were tenants in common, the * 1 

. —ů M. 3. Jac. Blakaſper's caſe. Noy u. 43. Hal. MSS. See Noy 13.—(8) Intratur H. 34. Eliz. Rot. 72. King and Beny. 

— Hal. 5 | a ö 

A a 


Lib. 1. Cap. 7. Of Tenant for yeares. Sect. 58. 


entry, and ſome voyd without entry, Of ſuch as be good in law, ſome be good at the com- 
mon law as made by tenant in fee, whereof Littleton here putteth his caſe, ſume by act of par- 
liament, as tenant in taile, a biſhop ſeiſed in tee in the right of his church alone without his 
chapter, a man feifed in tee ſimple or fee taile in the right of his wife together with his wife, 
(as hath beene faid) may by deed indented make leaſes tor 21 yeares or three lives in ſuch 
fd] 32. H. 8. cap. 28. manner and forme as hath beene ſaid and by the ſtatute [4] is limited, all which were voydable 
by the common law when Littleton wrote, and now are made good by parliament. 
An infant ſeiſed of land holden in ſocage, may by cuſtome make a leaſe at his age of 18 
yeares,fand ſhall binde him, which leafe was voydable by the common law ; (1) voydable, ſome 
| by the common law, after the death of the leaſor as of tenant in taile a biſhop, &c, or 
(Plow, 264, b. Cro. Ja.1jJ) atter the death of the huſband (intended of leaſes not warranted by the ſaid ſtatute of 32, H. 
8.) Some voydable by act of parliament, as by a biſhop though it be confirmed by deane and 
chapter, if it be not warranted by the ſtatute of 32. H. 8. and fo of a deane and chapter after 
the death of the deane; ſome voydable at times by the leflor himſelfe or his heires, as by an 
infant and the like. Some voyde i futuro, and ſome voide in preſenti, In futuro, as if a te- 
nant in taile make a leaſe tor yeares and die without iffue, it is voide, as to them in reverſion 
[-] 33. H. 3. Dier 3. Co. 39. or remainder, though it be made [e] according to the faid ſtatute, If a prebend, parſon or 
60. in Lincolne Co ledge ce. vicar make a leaſe tor yeares, it is voide by death; if it be not according to the ſtatutes, O- 
Hunt's ca'e vouched. therwiſe it is of a leaſe for life, for that is voidable, et fic de fimilibns, 
(1. Ro. Abr. 848.) Some voide i praſenti, as it one make a leaſe for ſo many yeares as he ſhall live, this is voide 
in preſenti for the incertainty. Ft fic in fimilibus, whereot Littleton himſelfe will teach you 
next and immediately, and I know you would now gladly heare him, a 


Pl. Com. Wrotefl. 198. 33. H. 8. Pur terme. Pro termino, terminus in the underſtanding of the law doth not onely ſig- 
N * nifie the limits and limitation of time, but alſo the eſtate and intereſt that paſſeth for that time. 
7. 1. Co. 154. 274. 1. Ro. $49.) As if a man make a leaſe for twenty one yeares, and after make a leaſe to begin a fine et expi- 
ratione predifti termini 21 annorum dimiſſ. and after the firit leaſe is ſurrendred, the ſecond 
; leaſe ſhall begin preſently, but it it had beene to begin Po? finem et expirationem predif? 21 
aunorum, in that caſe although the firſt terme had beene ſurrendred, yet the ſecond leaſe 
ſhould not begin till atter the 21 yeares be ended by efluxion of time, and ſo note the diver- 
(f] r. Co. r54. inthe ReQter fitie betweene the terme for 21 yeares, and 21 yeares ; and [V] herewith agreeth the lord 
of Chedington's ca e. Puget's caſe. 
ſel Vide Se. 530, [g] Words to make a leaſe be, demiſe, grant, to fearme let, betake, and whatſoever word 
[5] Regiſter F. N. B. 270. e. amounteth to a grant may ſerve to make a leaſe. In the king's caſe [V] this word Commitio 
doth amount ſometime to a grant, as when he ſaith Commiſſimms Ii. de B. officinm ſeneſchalfia, 
fi] 8. H. 6. 54. Sc. qguamdin nobis placuerit, and by that word alſo he may make a leaſe; and [/] therefore & 
Fortiori a common perſon by that word may doe the ſame. 


De certaine ans. For regularly in every leaſe for yeares the terme muſt have a 
[*] 14.H.$.14. 3. Mar, leaſes Br. certaine beginning, and a certaine end, and herewith [4] agreeth Bracton, terminus annorune 
Nu 5 . * hen 4 certus debet efſe et determinatus, And Littleton is here to be underſtood, firſt, that the yeares 
Welden's caſe ibid. 4. l. * 12. muſt be certaine when the leaſe is to take effect in intereſt or poſſeſſion. For before it takes 
21. H. 7. 48. Vid le caſe del e- effect in poſſeſſion or intereſt, it may depend upon an incertainty, viz, upon a poſſible contin- 
veſque de Bathe. 6. Co. 34. 35- gent before it begin in poſſeſſion or intereſt, or upon a limitation or condition ſubſequent. Se- 
Brack. lib. 2. cap. 9. Vid. 1. Co. condly, albeit there appeare no certainty of yeares in the leaſe, yet if by reference to a certain- 
9 4 5 deen , ty it may be made certaine it ſufficeth, Qua id certum eff quod certum reddi poteſt. For example 
(x. Ro. Ab. 848. 849.) of the firſt. If A ſeiſed of lands in fee grant to B, that when B payes to A xx ſhillings, that 
from thencetorth he ſhall have and occupie the land for 21 yeares, and after B payes the xx ſhil- 
„.. Kings, this is a good leaſe for 21 yeares from thencetorth. For the ſecond, it A leaſeth his 
3.4. 2 K. 3 vc 3 As, land to B for ſo many yeares as B hath in the mannor of Dale, and B hath then a terme in the 
4e, 424. mannor of Dale for 10 yeares, this is a good leaſe by A to B of the land ot A for 10 yeares. If 
| the parſon of D make a leaſe of his glebe tor ſo many yeares as he ſhall be parſon there, this 
: cannot be made certaine by any meanes, for nothing is more uncertame then the time of 
Brack. lib. 2. cap. 9. So reſolced death, Terminus vite eft incertus, et licit nihil certius fit morte, nihil tamen incertius eft hora mor- 
w_ El:z, Rot, 935. in com, ,;. (2). But it he make a leaſe for three yeates, and fo from three yeares to three yeares, ſo long 

: as he ſhall be parſon, this is a good leaſe for 6 yeares, if he continue parſon ſo long, firſt for 
three yeares, and atter that tor three yeares ; and forthe reſidue uncertaine (3). 
If a man maketh a leaſe to I. S. for fo any yeares as I. N. ſhall name, this at the beginning 
is incertaine, but when I. N. hath named the yeares, then it is a good leaſe for ſo many yeares. 
pl. com. Say and Fuller's caſe, A man maketh a leaſe for 21 yeares if I. S. live ſo long, this is a good leaſe tor yeares, and yet 
Mirror ca, 2. ſect. 77. & cap. 5, is certaine in incertainty, for the life of I. S. is incertaine, See many excellent caſes concerning 


(3. Co. 64. b.) 


edt. 1. this matter put in the ſaid caſe of the biſhop of Bath and Wells. By the ancient law ot 
England tor many reſpects a man could not have made a leafe above 40 yeares at the moſt, for 
| then 


(1) Heretofore fome made a difference between leaſes by infants with reſervation of rent and thoſe without, and thought that 
the former were only voidable, but that the latter were abſolutely void. New Abr. Leaſes B. But in a late caſe this|diftinttion was 
denied, and it was laid, that leaſes whether with or without rent, if made by deed, are voidable only. Burr. 4. part v. 3. page 
1806. | 


(2) But if livery is made on ſuch a leaſe, perhaps it may be ſufficient to paſs a freehold to the leſſee during the life or in- 
cumbency of the leſſor. See New Abr. tit. Leaſes L. 2. 


(3) But vid. Ney fol. 143. u. 635. Leaſe from thiree years to three years till the expiration of ten 2 ſhall be a leaſe for nine yearsy. 


and the [rw rejecti the laſi year, becauſe not computed by three, — Hal. MSS. See New Abr. tit. Leaſes L. 3. page 433. ; 
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ſeiſin ſhall not take away the election of the iſſue in taile, for it may be that the rent was better 


Lib. 7. Of Tenant for yeares, Sect. 58. 40 
then was it ſaid that by long leaſes many were prejudiced, and many times men diſherited, but 
that ancient law is antiquated (1). ; 
In the eye of the law any eſtate for life being, as Littleton hath ſaid, an eſtate of freehold, 
againſt whom @ præcipe quod reddat doth lye, is an higher and greater eſtate then a leaſe tor 
yeares, though it be tor a thouſand or more, which never are without ſuſpicion of traud, and 
they were the leſſe valuable, for that at the common law they were ſubject unto, and under the 
power of the tenant of the treehold, the learning whereot ſtandeth thus, and is worthy to be 
knowne. When Littleton wrote, if a man had made a leaſe tor yeares by writing, and he that 
had the freehold had ſuffered himſelte to be impleaded in a reall action by colluſion to bar the 
leſſee of his terme, and made default, &e. the ſtatute of Glouc' gave the leflee for yeares 
ſome remedy by way of receipt, and a triall whether the demandant did move the plea by good 
right or colluſion, and if it were found by colluſion, then the termor ſhould enjoy his tearme, 
and the execution of the judgement ſhould ſtay untill after the tearme ended(2), But this ſta- 
tute extended not to 5 caſes, Firit, it the leaſe were without writing, tor the words of this act 11. Co. 35. 
are, (fo that the termor may have recovery by writ of covenant.) 2. It extended hot but to a 
recovery by default (3). 3. The termor could not be relieved by this ſtatute, unleſſe he knew of 
the recovery, and were received, &c. 4, By the better opinion ot bookes, it extended not to te- 
yants by ſtatute merchant, ſtatute flaple, or eleg/t. 5, Not to guardian. [/] But now the ſtatute of LI 21. H. 8. ca. 19, 
21. H. 8. doth give remedy in all the ſaid caſes my the cate of the gardian, and giveth them 
wer to falfific all manner of recoveries had againſt the tenants of the treehold upon fuined 
and untrue titles, &c. Now the [] ſtatute faith, that it was a doubt before that ſtatute whe- [* That a termor might ſalſ fie 
ther a termor for yeares might falſiſie or no: but yet it ſeemeth by the better opinion of books * reg rapes Law Vil. 19. E. 
in ſo great variety, that he having but a chattell, was not able by the common law to falſifle a NR To * - 7. 
covenous recovery of the freehold, becauſe he could not have the thing that was recovered (4). 83. 10. E 3 15. N. apes 
L] And Thirning and Hank ford doe hold that a gardian is not within the ſtatute of Glouc', feeit 112. That he could not. 30: 
If two coparceners be, and one of them let her part to another for yeares, and atter upon I. 6 Fauxer recovery g. 4z.AM. 
a writ of partition brought againſt the leſſor too little is allotted to the leſſor, it is holden by $08 = 17 2. 9, E 4. 38. F. 
ſome that the leſſee cannot avoid it, for that it is made by the oath of men, and judgement is . tne Fad. big ; wot 9. Co. 
thereupon given that the partition ſhall remaine firme and ſtable, But if there be two coper- II 7. H 4. 12. 33. H. 8. Dier, 
ceners of three acres of land, every one of equal value, and the one coparcener letteth her part, 52. 
and make after partition, and one acre is allotted onely to the leſſor, the leſſee is not bound 
hereby, but he may enter and take the profits of another halte acre, tor that of right belongs 
unto him (5). Thus much have I thought good to ſet downe, tor it ſufficeth not to know what 
the law is in theſe caſes, unleſſe he underſtand the reaſon and cauſe thereof. 
And albeit (as hath beene ſaid) a leaſe for yeares muſt have a certaine beginning, and a cer- 
taine end, yet the continuance thereof may be incertaine, for the ſame may ceaſe and revive a- 
gaine in divers caſes(6). As if tenant in taile make a leaſe for yeares reſerving xx. ſhillings, and 
after take a wife and dye without iſſue, now as to him in the reverſion the leaſe is meerly void; (7. Co. 9. a, x. Ro, Ab. 242.) 
but if he indow the wife of tenant in taile of the land, (as ſhe may be though the eſtate taile be 


determined) now is the leaſe as to the tenant in dower (who is in of the ſtate of her huſband) 


{ a] revived againe as againit her, for as to her the eſtate taile continueth, for ſhe ſhall be atten- [a] 10. F. 3. 26, 34. AT, 15. 22, 
dant for the third part of the rent ſervices, and yet they were extinct by act in law, So it js if E. 3. Dower 130. : 
tenant in taile make a leaſe for yeares ut ſupra, and dyeth without iſſue, his wife enſeint with (7. Co. 8. b.) 

a ſonne, he in the reverſion enter, againſt him the leaſe is void, but after the ſonne be burne 
the leaſe is good, if it be made according to the [5] ſtatute, and otherwiſe is voydable, 

The king made a gift in taile of the mannor of Eaſttarleigh in Kent, to W to hold by knights 
ſervice ; W made a leaſe to A for thirty ſixe yeares, reſerving thirteene pound rent; W died, 
his ſon and heire of full age. All this was found by office, As tothe king this leaſe is not ot force, 
for he ſhall have his primer /eifin, as of lands in poſſeſſion, but atter livery, the leſſee may en- 
ter; and if the iſſue in taile accept the rent, the leaſe ſhall binde him, for the king's primer 


L] 32. H. 8. ca. 28. 


then the land: [e] and ſo it was * in Awſten's cafe, as I had it of the report of maſter br * oe. 3. Ph. & 


Edmond Plowden, a grave and learned apprentice of law, | Mar in an information of In- 

If tenant in fee take wife, and make-a leaſe for yeares, and dieth, the wife is endowed, ſhe *rufion in the Exchequer agaiaſt 
Mall avoid the leaſe, but after her deceaſe the leaſe ſhall be in force againe, But it the patron — gra 1 by Dyes ay... 2. 
grant the next avoydance, and after parſon, patron, and ordinary, before the ſtatute, [4] had 30, e AION 
made a leaſe of the glebe for yeares, and after the parſon dieth, and the grantee of the next [4] 6. E. 6. Dier 72. (Oro. Car, 
avoydance had preſented a clerke to the church, who is admitted, inſtituted, and inducted, and 552.) 17. E. 3 52. 17. Aff p. 
dieth within the terme; the patron preſents a new clarke, and he is admitted, inſtituted, and ?7- *: K. 3. 20. 9. H. 6. 53. 
inducted, albeit he commeth in under the patron that was party to the leaſe, yet becauſe the e 
laſt incumbent, who had the whole ſtate in him, avoyded the leaſe, it ſhall not revive againe, 
no more than if a feme covert levy a fine alone, if the huſband enter and avoyd the fine, and (Hob. 225. 10. Co, 43.) 
dye, the whole eſtate is ſo avoyded as it ſhall not binde the wife after his death (7). 

t 


(1) See 2. Blackſt. Comment. 5th edit. p. 142. It is there obſerved, that it appears by Mr. Madox's collection of ancient in- 
firuments in his Formulare Anglicanum, that the law againſt leaſes for more than 40 years, if it eber exiſted, was ſoon antiquat- 
ed; and ſeveral inſtances of leaſes for a longer term, as early as the reign of Richard the Second, are referred to. 

(2) Yet videtur, that the recoveror ſhall have waſl. 27. H. 8. 7. Keilw. 108. But reverſioner being received in dejault of tenant 
for life, no judgment againft tenant for life, if a good bar pleaded. Hal. MSS. 

(3) Or reddition. 16. H. 7. 5. 21. H. 7.25: F. H. 7.39. 8. H. 7.6: 12: H. 8. 7. 27. H. 8. 7. 11. E. 4. 10. or on nihil dicit, or di/- 
tlaimer. 9. E. 4. 37. by 2 or on default of the wouckee at the grand cape or ſequatur ſub periculo. 9. E. 4. 38. Hal. MSS. 

(4) Vid. 27. H. 8. 7. 21. H. 7. 25: Grantce of rent-charge for years might falſify recovery againſt terre tenant. Hal: MSS. 

(5) Vid. 24: E. 3. r be of two acres, and one leaſes one acre, which on writ of partition is allotted is the other, the leaſt 
is wholly avoided. Hal. MSS. | 
* (6) Vid. 7. Rep. the earl of Bedford's caſe. Hal. MSS, | 

(7) Adjudged accordingly Cro. Cha. Plowden v. Oldford 582. But in Hill. 10, Eliz. C. B. E. 238. adjudged; Mat the Gaſt rt- 

wited: Polydore Virgil's caſe. Hal. MSS: | 
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* is gone by his death. 
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(1. Ro. Abr. 344-345. Plow. 191.) For twenty yeares, reſerving a rent, and die, the wife ſhall have the reſidue of the terme, but the 


er. gcc 7 2. 


Of Tenant for yeares. Sect. 58. 


If a woman be endowed of an advowſon which is appropriated, and ſhe preſent, and her in- 
cumbent is admittep, inſtituted, and inducted, albeit the incumbent dye, yet is the appropria- 
tion wholly diffolved, becauſe the incumbent, which came in by preſentation, had the whole 
ſtate in him, and ſo was it adjudged, as the caſe is to be intended (1). 

| Tenant in taile make a leaſe for forty yeares, reſerving a rent, to commence ten yeares after; 
tenant in taile dye, the iſſue enter and enfeoffe A, ten yeares expire, the leſſee enter, if A ac- 
cept the rent, the leaſe is good, for he ſhall have the ſame election that the iſſue in taile had, ei- 
ther to make it good, or to avoid it, ſo as it could not be preciſely aftirmed, whether by the en- 
try of the iſſue this executory leaſe was avoided, but it dependeth incertainly upon the will of 
the feoffee}(2). But now I know you are defirous to heare Littlet6n, who is ſpeaking to you. 


Et quant le leſſee enter per force del leaſe, donques il eft tenant pur 


terme des ans. And true it is, that to many purpoſes he is not tenant for yeares until he 
enter: as a releaſe made to him is not good to him to increaſe his eſtate, before entry; but he 
may releaſe the rent reſerved before entry, in reſpect of the privity. Neither can the leflor 
grant away the reverſion by the name of the reverſion, before entry, wide Sect. 567. But the 
leſſee before entry hath an intereſt, zntereſſe termini grantable to another̃ wide Sect. 3 194 And 
albeit the leſſor d e before the leflee enters, yet the leſſee may enter into the lands, as our au- 
thor himſelfe holdeth in this chapter. And ſo if the leſſee dyeth before he entred, yet his execu- 
tors or adminiſtrators may enter, beeauſe he preſently by the leaſe hath an intereſt in him: and 
if it be made to two, and one dye before entry, his intereſt ſhall ſurvive. Vid. Sect. 281. 


k Za 4x4 He that hath a leaſe for yeares, hath it either in his owne right, whereof Littletou hath here 
V. Sect. 665. more fully of this ſpoken, or in another's right, and that in divers manners, as a man may have a terme for 


eares in the right of his wife, whereof the huſband hath power to diſpoſe at any time during 
is life, and if he ſurviveth his wiſe, the law doth give the leaſe to him. But if he make no 
diſpoſition thereof, and his wife ſurvive him, it remaineth with the wite : but of this in another 
place more fully. 
If a man be poſſeſſed of a terme of forty yeares in the right of his wife, and maketh a leaſe 


executors of the huſband ſhall have the rent, for it was not incident to the reverſion ; for that Ke I 

the wife ot wy to the leaſe (3). So note, a diſpoſition of part of the terme is no diſpoſi- 2 5 

— whole” at if the huſband grant the whole terme, upon condition that the grantee _ * 

ſhall pay a ſumme of money to his executors, &c. the huſband die, the condition is broken, the 2 

executors enter, this is a diſpoſition of the terme, and the wife is barred thereof, for the hole 

intereſt was paſſed away (4). He 6. Hen. 
If a leaſe be made to a baron and feme for terme of their lives, the remainder to the execũ- 

tors of the ſurvivor of them, the huſband grant away this terme and dieth, this ſhall not barr _ , 

the wife, for that the wife had but a poſſibility, and no intereſt. A Ax 7 ons £7 4% 
If the huſband and wife be ejected of a terme in the right of his wife, and the huſband 74 | 

bring an eje#ione firme in his owne name (5), and have judgement to recover, this is an alter- AJ 

ation of the terme, and veſteth it in the huſband (6). e , 
If a leaſe for yeares be made to a biſhop and his ſucceſſors, yet his executors or adminiſtra. «-4 / , 

tors ſhall have it in auter droit, for regularly no chattell can in ſucceſſion in a caſe of aſole -,; : | 

corporation, no more then it a leaſe be made to a man and his heires it can goe to his heires. _- + | 

But let us returne to Littleton (7). lic, ; 
Touching the time of the beginning of a leaſe for yeares, it is to be obſerved, that if a leaſe t , 

be made by indenture, bearing date 26 Maii, &c. to have and to hold for twenty one yeares, A 

from the date, or from the day of the date (8), itſhall begin on the twenty ſeventh day of May (q). 2 

If the leaſe beare date the twenty ſixt day of May, &c. to have and to hold from the making here- 

ot, or from henceforth, it ſhall begin on the day in which it is delivered, for the words of the in- 

denture are not of any effect till the delivery, and thereby from the making, or from henceforth 

take their firſt effect. But if it be à die confectionis, then it ſhall begin on the next day after the G 

deliverie, If the habendum be for the terme of twenty one yeares, without mentioning when it g 

ſhall begin, it ſhall begin from the deliverie, for there the words take effect, as is aforeſaid, If an | 

indenture of leaſe beare date, whiah is void or impoſſible, as the thirtieth day of Februarie, or 

the fortieth of March, if in this caſe the terme be limited to begin from the date, it ſhall begin 

from the delivery, as if there had been no date at all. [a] And ſoit is, if a man by his in- 

denture of leaſe, either recite a leaſe which is not, or is void, or miſrecite a leaſe in point ma- 

teriall which is in eſe, to have and to hold from the ending of the former leaſe, this leaſe ſhall 

begin in courſe of time from the delivery thereof (10). 


Et. ſi le leſſor en tiel caſe reſerve a luy un aunual rent ſur tiel leaſe, it 
poet eflier a diftreyner pur le rent, ou il poet aver action de debt pur les 


arerages. 5 
8 Reſerve 


(1) Vid. 27. E. 3. Grants 58. Appropriation without licence, and ea de cauſa it ſcems a diſappropriation. Hal. MSS.—(2) But if it 

tenant in tail, and the iſſue before entry levies fines, the conuſee ſhall not avoid the leaſe, for the leaſe wwas only 

voidable, and the land paſſes in degree of reverſion. Vid. Dy. 51. 7. Rep. 9. Earl of Bedford's caſe. Hal. MSS.—-(3) Vid. tamen one 

Ewans's caſe, in which it vas adjudged that the * Hall have the rent. Cited by Houghton. 16. Jac. Quzre and vid. 7. H. 6. 2. T. 16. 
Ihe Blaxton and Heath. 2. Poph. u. 38. Hal. MSS. h 


See Poph. 125. For Blaxton and Heath, ſee Poph. 145.—(4) V part of a term be granted by huſband on condition, 


y.2.Poph. lord Hale means the additional caſes at the end of Popham'sReports. | 


it ſeems that the 
Quzre. A ward changes the property of ſuch a term. Dy. 183. Hal. MSS. See the caſe in w__ 
is 


y. 183.—(5) Vide. Huſband of wife termor may have petition of right alone. 37. Af. pl. 11. If husband is guardian in right of 
wife, dower lies againſt the husband alone; for there can be no voucher there againſt the ward's right. 2. E. 3. 13. 15. 47. E. 3. 9. 
Hal. MSS.—(6) Vid. 50. E. 3. Judgment for husband in quare impedit for the wife's advoauſon; the husband dies; the wife pre- 


lic fol. g. a. Hal. MSS—(8) Vid. fof date and day of the date hic fol. 6. a. and the note there. Hal, MSS. 
In fol. 6. a. lord|Hale gives the following note. | 


ate and day of the date the ſame in point of computation. 5. Rep. But in point of in- 
day of the date excluſive in many caſes. T. 9. Jac. B. R. Bulſtr. u. 177. A on 2 ſecond jon, 1. 


ow. makes an obligation to B, and afterwards on the ſame day B releaſes all ations uſque datum ſcripti : the obligation is diſcharged, 


. * becauſe date is delivery. Otherwiſe, if it had been to the day of the date. T. 9. Car. B. R. Rooke and Richards. Condition of obliga- 
A {7 6 tion to fland to an award, ſo that it be made within four days after the date: a good award may be made 


the ſame day; and ſo it ſeems, 


il it be day of the date, M. 1653. Street's caſe. Stiles 382. Obligation dated 2. Fanuary ; releaſe dated 1. Januar of all ations uſque 


A 4 22 5 
Ha / 
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"I. 


diem hujus præſentis temporis, but delivered 3. January: præſens tempus rs the date, and fo the obligation flood. P. 7. Jac. Hal. 

MSS. See further as to the difference between date and day of the date. Com. Dig. Eftates G. 8. Bargain and Sale. R. 8. Temps 

A. and Vin. Abr. Efate Z. a. Time A. and Wilſ. vol. 1. part z. page 165. and the next note. —(g) Vid. for commencement of leaſe, 

M. 10. Jac. Rot. 75. Hob. caſe 32. Moor and Muſgrave. 

ciation laſt paſt for the term of 21 years next enſuing the date hereof fully to be complete and ended. Jn cjeAment plaintiff 

counts on this leaſe, as a leaſe to hold from the feaſt for 21 years ex tunc prox. ſequent. and agreed to be good. But ſee T. 24. Car. 
B. R. Corniſh and Cawſey. Leaſe by indenture of 25. fe March 15. Car. to have and to hold from and after the day of the date of 


A by indenture dated 4. May lo. Jac. 19 hold from the feaſt of the annun- 


theſe 1 for the term and time of ſeven years from henceforth next and immediately enſuing, all commence in computation 


From: 


e delivery, and in point of interefl from the date. Stiles 118. Hal. MSS. —(10) For miſrecital a leaſe ſhall commence immediately. 


6. Rep. 


4 


/61+ A, ancient common law of England, for no man ſhall be diſtreined by the utenſils or inſtruments Flrt. lib. 2. ca. 41. Mirr. ca. 2. 


_ mediately, becauſe A's uy was miſrecited. H. 10. Car. B. K. Crook n.8. Miller and Manwwaringe. But if in caſe of ſuch a miſrecital, the » c A e ee . 45> 


Lib. 7. Of Tenant for yeares. Sect. 58. 47 


Reſe ve a luy un annual rent, &c. Firſt it appeareth [5] here by Littleton that U. 7. e _ 94 
a rent mult be reſerved out of lands or tenements, whereunto the leflour may have reſort or 142 F 


. Oy - 142. a. 144. 4. . Co. 3. 2. 
recourle to diſtreine, as Littleton here alſo faith, and theretore a rent cannot be reſerved by Saund. — 2. Ro, abe. 446. 


a common perſon (1) out of any incorporeall inheritance, as advowſons, commons, offices, co- 5. Co. Mountjoy's cafe. Noy 60 
rodie, mulcture ot a mili, tythes, tayres, markets, liberties, priviledges, franchiſes, and 

the like, [c] But it the leaie be made of them by deed (2) for yeares, it may be good by [e] 30. AM. p. g. 12. Af. 20, 
way ot contract to have an action of debt, but diſtreine the leſſor cannot. Neither ſhall it 20. H. 4. 10. 1, H. 4. 1. 2. 3. 
patie with the grant of the reverſion for that it is no rent incident tothe reverſion (3). But , H. 4. 32. 19. E. 2. Fines 
it any rent be reſerved in ſuch caſe upon a leaſe for lite, it is utterly void, for that in that ry Js 7 9. — 2 
caſe no action ot debt doth he(4). But it a man demiſeth the veſture or 9 of his land, he 122. 4. E. 5 Mee apy 


: A 8 N Age ( 122. f. E. 3.68. 17. E. 3. 75. 
may reterve a rent, for that the thing is maynorable, and the leſlor may diſtreine the cattell 11. H 4 40. 3 H. 6. 21. 45. 


upon the land (5): and ſo a reverſion, or a remainder of lands or tenements may be granted 10. H. 6. 12. 21. H. 6. 11. 5. 
erving a rent; for the apparent poſſibility that i H. 7. 39. 21. H. 7. 19. 17 Ez, 
reſerving ; pparent pollibility that it may come in poſſeſſion (6), and they are 


tenements within the words of Littleton, | n ie Bye 3% en, 
[4] It appeareth by Littleton, that re/ervands is an apt word of reſerving a rent, and ſo is [4] 30. E. 3. 47. 8. E. 3. 67. 
redilendo, ſolvendo, faciendo, inveniendo, dummodo, and the like (5). 21. E. 4. 62. 3. H. 6.45. 31. 


[5] And note a diverſity between an exception (which is ever of part of the thing granted wy oh bir wes" - ; 1 * 785 
and of a thing in e/e) tor which, exceptis, ſalvo, præter, and the like be apt words; and a re- * El. 85 276. ot * x 
ſervation which is alwaies of a thing not iz gfe, but newly created or reſerved out of the land Browning and Beeſtone's caſe fo. 
or tenement demiſed. [c] Poterit enim quis rem dare et partem rei retinere, wel partem de perti- 13% 132. &c. 
nentiis, et illa pars quam retinet ſemper cum eo oft et ſemper fuit. [d] But out of a generall a [5] 50. E. 3. 12. 13. Aff 9. 
part may be excepted, as out of a mannor, an acre, ex werbo generali aliquid excipitur, and not 38. E. 3. 10. 21. E. 3. 4. 34. Aff. 
a part ot a certainiy, as out of twenty acres one. 11. 29. E. 3. 14. 3. H. 6. 45. 

It is turther to be obſerved that the leflor cannot reſerve to any other but to himſelfe, for 7%: H+ 6. 8. 41. 32. H. 6. 1. 
Littleton faith, reſerve a Ivy, reſerve to himſelſe. Fe] It two joyntenants be, and they make a 75 = 34 AD ye 5 8. 
leaſe tor yeares by paroll, or deed poll reſerving a rent to one of them, this ſhall enure to them e Brack. wh t. 4 9 
both; but if it be ſo reſerv ed by deed indented, it ſhall enure to him alone by way of concluſion. 4 9. El. Dy. 264. 38. H. 6. 38. 

L/ Littleton here 1s putting of a caſe, and not making a leaſe, for then he would not reſerve 14. H. 8. 1. 22. E. 3. 8. 2. E. 3. 
the rent to him, but to him and his heires, tor otherwiſe the rent ſhall determine by his death, 5% 5* 7 3. 66. 34. All, 11, 
if he die within the terme(8), [g] But if he reterve a rent generally without ſhewing to whom + 1 I; - = * 
ſhall goe, it ſhall go to his heires, It he reſerve a rent to him and his aſſignes, yet the rent [/] Vid. Sect. x 14. 215. 216, 
ſhall determine by his death, becauſe the reſervation is good but during his lite. 80 it is it he Kc. 10. E. 4. 18. 11. E. 3. Al, 
reſerve a rent to him and his executors it ſtall end by his death, becauſe the heire hath the re- 3% 27. Hl. 8. 19. 21. H. 7.25. 
verſion, and the rent was incident to the reverſion (g). So if a man warrantland to B and his aſ- 3, H. 8. Dy. 48. 5 

f . : , ; . g] Mich. 5. Ja. in repl. inter 

ſigns, the aſſignee mult vouch during the life of B, for the warrantie continues but only during A Mi * 4 Bak Je ray. 
the life of B, for the warranty is but for lite, for want of words of inheritance. But if the Hil. 33. EI. Rot. 1431. in bauk 
warranty be to B, his heires and aſſignes, ſo as he hath an inheritance therein, then his af- le roy 1ater Richmord and 
fignee ſnall vouch atter his deceaſe. So if the rent be reſerved to the leflor, his heires and aſ- — (Voſt 215. b. 2. Ro. 
ſignes, ſo as it be incident to the inheritance,” then ſhall all the aſſignees of the reverſion enjoy 7 43 25 12. Co. 35. 2. Ro. Ab. 
the ſame. | ' 


Annual rent. So it is if the rent be reſerved every two or three or more yeares (10). 
Of rents Littleton doth excellentiy treat hereafter in his chapter of rents, and therefore in this 
place thus much ſhall ſuſſice. 


A dliſtrey ner pur le rent. Here it is neceſlary to be ſeene of what things a diſ- Vid. for this wordDiſtreine Sc, 
treſſe may be taken for a rent, and how the diſtreſie ought to be demeaned, [+] Firk it muſt 121 
. : | 1 14. H. 8. 25. 2. E. 2. tit. 

be of a thing, whereof a valuable propertie is in ſome body, and therefore dogs, bucks, P. frels 6. K. 2: Reicous 11. 7. 
2 1), conies, and the like that are feræ nature( 1 2) cannot be diſtreyned. Secondly, altho' it E. z. Avowr. 199. 15. E. 2. A- 
be of valuable propertie as a horſe, &c. yet when a man or woman is riding on him, or an axe vowr.z. (1. Ro. Ab. 666. Cro El. 
in a man's hand cutting of wood and the like, they are for that time priviledged and cannot be 332. 
diſtreyned(13). [i] 3. Valuable things ſhall not be diſtreined for rent tor benefit and maintenance [i] 22. E. 4. 40. b. 7. H. 7. 1 b. 
of trades, which by conſequent are tor the common- wealth, and are there by authority of law, 22. E. 4. 36. 4. E. 6. tit. Diſt, 
as a horſe in a ſmithe's ſhop ſhall not be diſtreyned for the rent ifluing out of the ſhop, nor the Er. 74. (Cro. El. 596. Noy 184.) 
horſe, &c. in the hoſtry, nor the materialls in the weaver's ſhop tor making of cloth, nor cloth 
or garments in a taylor's ſhop (14), nor ſacks of corne or meale in a mill, nor in a market, nor 8 a 
any thing diſtray ned tor damage feſant, for it is in cuſtody ot law, and the like. oY 

[+] 4. Nothing ſhall be diſtrayned for rent, that cannot be rendered againe in as good plight [4] 18. E. 3. 4. 2. 11. H. 7.14. * = 
as it was at the time of the diſtreſſe taken(15), as ſheaves or ſhockes of corne or the like cannot # 21. H. 7. 39. b. 22. E. 4. 50. 
be diſtrayned for rent 16), but for damage Rint they may be diſtreyned (17). But charretts b 2. H. 4. 15. (. Ro. Abr. 667.) 
or carts with corne may be diſtreyned for rent, for they may be ſafely reſtored. [/] Okeham 38 39 Bra. Iib. 4. 


wt [1] 5. Beaſts law SF to the plow (18), averia carne, ſhall not be diſtreyned (which is the f. 217. F. N. B. go. a. Reg. 97. 


. I — . - -” ne ., 
of his trade or proteſſion? as the axe of the carpenter, or the bookes of a ſcholler) while goods w_ 15.26, 4 E. 3. 1. 29. E. Z. .. 


. or 2 a Lew ee” Pt: 

| | . On DO F 

6.Rep. biſhop of Baths caſe.—The earl of Oxford by deed dated 10. Feb. 27. H. 8. demiſes to A for 21 years; and afterwards by indenture, -« .--» πνπ . 
reciting that he by indenture dated 10. Feb. 2%. H. S. had demiſed to A for 21 years, demiſes the ſame land to B habendum jor 31 years -,, ... 4,2 SIS. 


habendum be from and after the demiſe and indenture made to A, and it is not ſaid the laid demiſe then the 7. ge leaſe ſhall commence n Fs n 
after the true leaſe notwithſtanding the miſrecital. M. 1. & 2. P. & M. Rot. 648. Mount and Hodghen Bendl. u. 71. Hal. MSS.—Sre 7 tire V4 Hc 7 Reftt 208 
«- — * 


a 9 PEA. 


| | dent e on: Hh 20> a. 
the reverſion, Hal. MSS. See ante 44. b. n. 3.—(4) That the common law did not allow debt for rent on freehold leaſes whilit * 7. 7 Os: 
they continued is certain, though the reaſon is not ee ſo clear. See 3. Blackſt. 233. It has been accounted for by ſuggeſt- 4 . Fw. 2306 * 


93. and Gilb, on the Action of Debt in his Caſ. i L. and Eq. 370. But it may be proper to obſerve, that the ceſſavit ſeems to 1 
nued till it was taken away by 8 H. 3. c. 22. was a remedy in ſome reſpects ſimilar, and furniſhes occaſion for the ſame * > Xa 
l 5 rr 
on which ſtatute Mr. Serjeant Hawkins queries, whether it doth not extend to leales of incorporeal hereditaments. Hawk. Abr. 42 2 2 / „ 
of Co. Litt. 23.— (5) Quzre how afſiſe ſhall be brought in caſe of herbage. 17. E. 3. 75. Hal. MSS.—(6) And afier the particular DIED 2 PF: 2 
a 2. a. 8 1 
to pay 51. a year ; this is a reſervation. Dy. 276. H. 6. Car. B. R. Crook n. x. Drake and Munday. But if there be reddendo rent .I. 22 lar ap 
and the leſſee covenants to pay tæuo capons, there it ſeems to be only covenant. M. 40. 41. Eliz. Bruerton's caſe. Hal. MSS. See Cro, eat AMA 
Cha. 207. and Hardr, 326.—(8) Rent, reſerved to him and his affigns during the term, or to him his executors and aſſigns during the 3 . — 
term, determines by the lefſor's death. T. 2. Car. B. R. Ney n. 412. 12. Co. u. 20. and Hil. 32. Eliz. Richmond's caſe. Hal. MSS.— A nf, 00 * 
dee Noy 96. 12. Co. 35. and Cro. Eliz. 21.— But notwithſtanding the caſes here cited by lord Hale, it was adjudged, whilſt he Fe, af Her, M.. 
was chief juſtice of the King's Bench, that the words during the term are of themſelves ſufficient to carry the rent to the heir, a I og 
if the leſſor is ſeiſed in fee, and he concurred in the judgment. Sce the caſe of Sacheverell and Frogatt Eatt. 23. Cha. 2. in 2. 


rent Vin. Abr. title Reſervation, and Gilb. Treat. on Kents —(11) But deer kept in a private incloſure may be diſtrained, See AA £4 0 
3. Blackſt. Com, 8 where the caſe of Davis v. Powel C. B. Hil. 11. G. © is cited. — (ia) Some have thought, that a horſe, on which *. C. Car of , 
— — | ons an C rf 146, > ; 
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Lib. t. Cap. 7. 


[] 21, H. 7.26. 3. E. 3. AC. 
165 J. H. 7. 1. b. to. H. 7. 21. 


11. H. 7. 4. . 15. H. 7. 17. 
18. E. 2. avowrie. 219. 6. E. 4. 
22. E. 4. 49. 4. E. 3. diſtreſ. 18. 
27. E. 3. 80. 2. H. 4. 16. (2. 
Leon. 7+ Doct. and Stud. lib. 1. 
c. 27.) 
Ie] Marlebr. cap. 4. W. 1. cap 16. 
1. & 3. Ph. & Mar. cap. 13. 
Fleta lib. 2. cap. 20. 6. H. 3. 
axowrie 242. 30. AT. 38. 1. H. 
6.9. 22. E. 4. 11. F. N. B. 89. 


Doct. and Stud. lib, 2+ Cap. 27+ 


H. 7. fol. 9, 
Þ] 33. H. 8. tit. diſtreſ. Br. 65. 
f. Ro, Abr. 673.) 


7 4. E. 6. tit. diſtreſ. 24. 
i N. B. 100. E. (Poſt 160. b.) 


[r] 3+ E. 3. tit. tranſ. 11. 


[/] 34 H. 6. 18. 


L.] Regiſt. F. N. B. 100. 101. 


(DoR. and Stud. lib. 2. cap. 9.) 


(1. Ro. Ab. Gor. Poſt 292. b.) 


15 7. H. 6.13. 4. Co. 49. 
. Co. 16. 34. E. 1. tit. A- 
vowrie 233. 32. H. S. Br. reliefe 
11. F. N. B. 82. 83. Glanvil 

lib, g. cap. 35. Flera lib. 2. cap, 
40. and 1:b, 3. cap. 14. Bracton 
lib. 2. fol. 36. W. 1. cap. 35. 

25. E. 3. Cap. 11. Britton fol. 57. 
& 70. (Poſt 3. a, . Ro. Abr. 


596.) 


fx] 45. E. 3 7. 20. E. 4. 10. 
34. H. 6.48. 35. H. 6.34. 9. H. 
6. * 11. H 4. 22. 

[y 


3. 13- Pl. Com. 434. 18. E. 3. 
16. 15. E. 3. Eftop. 236. 14. H. 
4. 32. (Mo. 20.) 


[a] 14. H. 6. 23 8. H. 4. 7. 


{ a] Reſolve. Paſch. 2. Eliz. in 
Communi Banco, (Cro, Cha, 
110.) 

L] Mich. 31. & 42. Eliz, in 
Communi Banco adjudge in Lon- 
don's caſe. 

Le] 38. H. 6. 24. 30. E. 3. 21. 


2. E. 2. Eſtop. 253. 39. E. pe 


Of Tenant for yeares. Sect. 88. 


or other beaſts, which Bratton calls animalia (or catalla) otioſa, may be diſtrained. [] 6. Fur- 
naces, caudrons or the like fixed to the free hold, or the doores or windowes of a houfe, or the 
like, cannot be diſtrained( i). L Laſtly, bcaſts that eſcape (2) may be diffrained for rent, tho? 
they have not been levant and couchant(3), [o] Note that he that diſtraines any thing that hath 
hfe, muſt impound them in a lawfull pownd within three miles in the fame county, and that 
is either overt or open, in a pinfold made for ſuch purpoſes, or in his ou ne cloſe, or in the 
cloſe of another by his conſent (4), And it is therefore called open, becauſe the owner may give 
his cattle meat and drinke without treſpaſſe to any other, and then the cattle muſt be ſuſtain- 
ed at the perill of the owner, y] Or it is a pownd covert or cloſe, as to impownd the 
eattle in ſome part of his houſe, and then the cattle are to be ſuſtained with meat and drink 
at the perill of him that diſtraineth, and he ſhall not have any fatisfation therefore; But if 
the diſtreſſe be of utenſils of houſhold, or ſuch like dead N which may take harme by wet 
or weather, or be ſtolne away, there he muſt impownd them in a houſe or other pownd covert 
within three miles within the ſame county, for it he impownd them in a pownd overt he muſt 
ariſwer for them. 

] If the diſtreſſe be taken of goods without cauſe, the owner may make reſeous; but if 
they be diſtrained without cauſe, and impounded, the owner cannot breake the pound and 
take them out, becauſe they are then in the cuſtody of the law, 

lr] But if a man diſtraine cattle for damage fea/ant, and put them in the pownd, and the 
owner that had common there make freſh ſuite, and find the doore unlocked (;), he may juſtiſie 
the taking away of the cattle in a parco fracto. [/] If the owner breake the pownd, and take 
away his s, the partie diſtraining may have his action de parco fradtos, and he may alſo 
take his goods that were diſtrained whereſoever he find them, and impownd them againe, 

It is called a writ de parco frafto of theſe words in the writ x} Parcuam illum vi es armis fre- 
git. And the forme thereof appeares in the Regiſter and F. N. B. 

But it is to be obſerved that for the rent due the laſt day of the tearme, the leſſor cannot 
diſtraine becauſe the terme is ended (6), and therefore ſome uſe to reſerve the laſt halfe yeare's 
rent, at the feaſt of the nativitie of Saint John Baptiſt before the end of the terme, ſo as if 
the rent be not then paid, he may diſtraine betweene that and Michaelmaſle following (7). 


Action de debt. Note a diverſitie betweene a rent reſerved upon a leaſe for yeares, re- 
ſerving a yearely rent: the leflor may have ſeverall actions of debt tor every yeare's rent. But 
upon a bond or contract for payment of ſeveral ſummes, no action of debt lieth till the laſt day be 

aſt (8). But otherwiſe it is of a recognizance, which ſee at large and the reaſon thereof cap. 

eleaſes Sect. 512.513. [] Note that the lord ſhall not have an action of debt for relicte or 
for eſcuage due unto him, becauſe he hath other remedie; but his executors or adminiſtrators 
ſhall have an action therefore, becauſe it is now become as a flower falne from the ſtocke, and 
they have no other remedy, Neither ſhall the lord have an action of debt for aid, pur fle ma- 
rier, or faire fitz Chivaler, tor the cauſe aforeſaid. 


Mes en tiel caſe il covient, que le leffor foit ſeiſie (q) de meſmes les tene- 
ments al temps del leaſe, car ejt bone plea pur le leſſee a dire, gue le lehr 


navort riens en les tenements al temps del leaſe; Kd the reaſon of this is, for that 
in every contract there muſt be guid pro quo, for contratins ęſt quaſi aftus contra aftum, and there- 
fore if the leflor hath nothing in the land, the leſſee hath not ol og quo, nor any thing for 
which he ſhould pay any rent. And in that caſe he may alſo plead, that the letlor aon dimiſit, 


and give in evidence the other matter (10). 


Si [x] non que le leaſe ſoit per fait indent, &c. If the leaſe be made by deed 
indented, then are both parties concluded, [v] but if it be by deed poll the leſſee is not eſto 
d to ſay that the leſſor had nothing at the time of the leaſe made. A, leflee tor the life of 
makes a leaſe for yeares by deed indented, and after purchaſe the reverſion in fee. B dieth, A 
ſhall avoid his owne leaſe, for he may confeſſe and avoid the leaſe which took effect in point of 
intereſt, and determined by the death of B. But if A had nothing in the land, and make a leaſe 
for yeares by deed indented, and after purchaſe the land, the leſſor is as well concluded, as the 
leſſee to ſay that the leflor had nothing in the land (ii), and here it worketh only upon the con- 
clufion, and the leflor cannot confeſſe and avoid as he might in the other caſe, [2] If a man 
take a leaſe of his owne land by deed indented reſerving a rent, the leflee 1s concluded. 
[a} But if a man take a leaſe of the herbage of his owne. land by deed indented, this is no 


. concluſion, to ſay that the leſſor had nothing in the land, becauſe it was not made of the land 


itſelfe: [5] but if a man take a leaſe for ycares of his one land by deed indented, the eſtop- 
11 doth not continue after the terme ended(12). For by the making of the leaſe, the eſtoppell 
Es grow, and conſequently by the end of the leaſe, the eſtoppel! determines(1 3), [c} and that 
| | part 


(1) At common law corn growing could not be diſtrained, becauſe it adheres to the freehold, 1. Ro. Abr. 666. H. pl. 4. 


But now by the 11, G. 2.c. 19. landlords are empowered to diſtrain all forts of corn, 
eltate demiſed, and to cut and gather them when ripe.(z) If they eſcape for want of inc 


raſs, or other product growing on the 
Flare by him who ought to repair, they are 


not diſtrainable. Adj. 14. Eliz. Dy. 317. The lord cannot d:ſirain beaſts awhich eſcape, when they are gone out of the land, thnugh they 


are within view. Vid. 41. E. z. 26. 14. H. 7. 8. 20. H. 7. 10. 15. H. 7.17. 


2. E. 4. 6. Hal. MSS. See the next note —{3) This 


doctrine has been objected to as t20 general; and ſeveral diſtinctions are taken, the ſum of which ſeems to be, that if a ftranger's 
bealts eſcape into another's land by default of the owner of the beaſts, as by breaking the fences, they may be diltrained for 
rent immediately without being levant or couchant; but that if they eſcape there by default of the tenant of the land, as for 
want of his keeping a ſufficient fence, then they cannot be diſtrained for rent or ſervice of any kind till they have been levant and 
couchant, nor afterwards by a landiord for rent on a leaſe, unleſs on notice the owner of the beaſts neglefts to remove them, ho” 
it is ſaid, that ſuch notice is not neceſſary where the diſtreſs is by the lord of the fee for an ancient rent or by the grantee of a 
rent-charge. See this ſubject argued upon at large in the caſe of Kimp and Cruwes 2. Lutw. 1573 —{(4) And now bythe 1x, 
G. 2. c. 19. ſ. 10. perſons diſtraining for rent may impound the diſtreſs on any convenient part of the land chargeable with the 
reat.—(s5) Vid. 30. E. 26. where defenctant pleads, that he found the cattle fans nul manner de fermure ne ſerrure n'autre engine. 
Hal. MSS.—(6) For one cannot diſirain the ſame day the rent grows due; but it muſt be the day after. 21. H. 6. 40. Vid. 14. H. 4. 31. 
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Hal. MSS.- By the 8. An. c. 14. rent may be diſtrained for after determination of the leaſe in the ſame manner as before, if 
the diſtreſs is made within fix kalendar months afterwards, and during the continuance of the landlord's title and the poſſeſſion 
of the tenant from whom the arrears are due.— (7) See further as to diſtrefs 3. Blackſt. Comment. 6 & 45: and in the ſeveral 
abridgments titles Difreſ7 and Replevin, and alſo Gilbert's Treatiſe on the Law of Replevins. See alſo 2. W. & M. c. Ff. S. An. 
e. 14. 4. G. 2. c. 28, & 11. G. 2. c. 19. Theſe ſtatutes have made great alterations in the ancient law of diltreſs, particularly 
by empowering perſons, who diſtrain for rent of any kind, to fell the diſtreſs for payment of the reut in arrear, if the tenant or 
owner fails to r-plevy with ſufficient ſecurity within five days after taking of the diſtrefs and giving. the tenaut notice of the 
eauſe. This improvement of the remedy by diſtreſs was firſt introduced by the 2. W. & M. c. 5. with reſpect to rents due on 
demiſe or contract, and afterwards by the 4. G. 2. c. 28. was extended to rents-ſeck, rents of alliſe, and chief rents. Betore 
theſe two ſtatutes, the remedy by diſtreſs was very imperfect; for the diſtreſs was 8 taken amine pane to compel ſatisfac- 
tion, and could not be ſold or uſed for the profit of the per fon diſtraining, except in cafe of the king and in ſome few other in- 
| ſtances. Molt of the other changes, made by the ſtatutes ſince lord Coke's time, have been incidentally hinted at in the pre- 
ceding notes. (8) See New Abr. Debt B. and Vin, Abr. Debt O.—(9g) Nota this diverſity. In pleading a leaſe, one ought to ſay, 
that the leſſor was ſeiſed and demiſed ; but in count in debt fer rent it is good without alledging ſriſin. 20. E. 3. Barr, 132. 21. H. 7. 32. 
Hal. MSS.—(10) 18. E. 3.16. Brief 747. Dy. 122. Martyne and Hardye. Hal. MSS.—(11) Et videtur, that by 93 of the 
land, that is turned into a leafe in intereft, which before was purely an efloppel. Vid. tamen P. 3. Car. C. B. Crookn. 2. bam and Mor - 
ris. Hal. MSS. See Cro. Cha. 109.—(12) Vid. 4. H. 6. 7. J difſeiſee makes leaſe for years by indenture to difſeifor, he ſhall not have 
afſiſe during this leaſe. Nal. 2 30. E. 3. 21. Vid. 14. H. 6. 22. per curiam. But if it be eficppel by matter of record, as ly 
fone, Sc. it continues after. 2. E. 4. Hal. MSS. | | | 


one is riding, may be diltrained for damage feaſant. 2. Keb. 596. 1. Sid. 440. But the opinion was extrajudicial, 22 * 
| queſtioned 3 


Lib. 1 . 
pour of the indenture 


or, 


2 T , aſcavoir, 
que en leaſe pur 
terme de ans, per 
fait ou ſans fait il 
ne beſoygne aſcun 
liuerie 4 ſeifin deſire 
fait al leſſee, mes 
il poit entrer quant 
i woet per force 
de meſme le leaſe. 
Mes des feoffments 
faits en pais, ou 
dones en le taile, ou 
leaſe pur term de vie, 
en tiels caſes ou 
franktenement paſ- 
ſera, fi ceo ſoit per 
fait ou ſauns fait, il 


Of Tenant for yeares. 


which belonged to the leſſee, doth after the terme ended belong to the (PoR. 229. 4. 
which ſhould not be if the eſtoppell continued, 


Sect. 59. 


ND it is to be 
underſtood, that 

in a leaſe for yeares by 
deed or without deed (i), 
there needs no livery 
of ſeiſin to be made to 
the leſſee, but he may 
enter when he will by 
force of the ſame 
leaſe. But of feoffe- 
ments made in the 
country, or gifts in 
taile, or leaſe for 


terme of life, in ſuch 


caſes where a free- 
hold ſhall paſſe, if it be 
by deed, or without 
deed, it behoveth to 


 IVERIE de fei- 


fin. (2) Traditio, or 
deliberatio ſeiſine is a ſolem- 
nitie, that the law requireth 
for the paſſing of a freehold 
of lands or tenements by 
delivery of ſeiſin thereof. 
[5] Intervenire debet ſolenni- 
tas in mutatione liberi tene- 
menti, ne contingat donatio- 
nem deficere pro dgfectu pro- 
bationis (3). 

And there be two kinds of 
livery of ſeiſin, i. a liverie 
in [c] deed, and a livery in 
law. A livery in deed is 
when the teoftor taketh the 
ring of the doore, or turfe or 
twigge of the land, and deli- 
vereth the ſame upon the 
land to the teoffee in name 
of ſeiſin of the land, &c. per 
hoſtium et per haſpam et annu- 
lum vel per fuftem vel baculum, 


4 K A Cs 

covient aver un live- have livery of ſeiſin. A feifed of an houſe in fee, 
an ing in the houſe, [4] 

ry de ſerfin. ſaith to B, I demiſe to you 


Sect. 59. 


this houſe for terme of my life; this is a good beginning to limit the ſtate, but here wanteth li- 
very(4). A livery in deed may be done two manner of wayes, by a folemne act and words, as by 
delivery of the ring or haſpe of the doore, or by a branch or twigge of a tree, or by a turfe of the 
land, and with [e] theſe or the like words, the feoffor and feoffee both holding the deed” of 
feoffment, and the ring of the doore, haſpe, branch, twigge, or turſe: and the feoffor ſaying, here 
I deliver you ſeiſin and poſſeſſion of this houſe, in the name of all the lands and tenements 
contained in this deed, according to the forme and effect of this deed. Or by words without 
any ceremony or act (q), as the Poffor being at the houſe doore, or within the houſe, here I de- 
liver you ſeiſin and poſſeſſion of this houſe, in the name of ſeifin and poſſeſſion of all the lands 
and tenements contained in this deed, et fic de fimilibus, or, enter you into this houſe or 
land, and have and enjoy it according to the deed ; or, enter into the houſe or land, and God 

ive you joy, or, I am content you ſhall enjoy this land according to the deed, or the like. For 
4 words may amount to a liverie within the view, much more it ſhall upon the land (6). Butita 
man deliver the deed of feoffment upon the land, this amounts to no livery of the land, for it 
hath another operation to take effect as a deed : but if he deliver the deed upon the land in 
name of ſeiſin of all the lands contained in the deed, this is a good livery ; and ſo are other 
books intended that treat hereof, that the deed was delivered in name of feiſin of that land. 
Hereby it appeareth, that the delivery of any thing upon the land in name of ſeiſin of that land, 
though it be nothing concerning the land, as a ring of gold, is good, and ſo hath it beene re- 
ſolved by all the judges, and ſo of the like. 

If divers parcels of land be conteyned in a deed, and the feoffor delivers ſeiſin of one par- 
cell according to the deed, all the parcels doe paſſe, albeit he faith not (in name of all, &c.) be- 
cauſe the deeth containeth all. And fo if there be divers feoftees, and he make livery to one 
according to the deed, the land paſſeth to all the teoffees (7), and yet the plainer way is to ſay 
(in the name of the whole, or of all the feoffees (8).) 

If a man make a charter in fee, and deliver ſeiſin for life /ecundum formam carte, the whole 
fee ſimple ſhall paſſe, for it ſhall be taken moſt ſtrongly againſt the teoffor. Note that theſe 
words (ſecundam formam carte) are underſtood according to the quantitie and quality of 

the efiectuall eſtate contained in the deed. . If a man make a leaſe tor yeares by deed, a de- 


liver 


48 


18. L's fo, 16. 41. E. 3. 1. 
40. Aff. 10. 2. Ati. 1. 2. E 

4. 41. E 3. Feoff. 51, Pl. Com. 
25 a. & 303. b. Vide Sect. 66. 
(Poſt 216.) 


[5] Bract. lib. 2. ca. 14, 


(c] Bract. lib, 2. ca. 18. & 12, 
rit, Ca, 33. in fine fo. 87. Flet. 
lib.3. cap. 15. 


[4d] 6. Co. 26. Sharp's cafe. 


e] See of this more Se, 60. 
2. Ro. Ab. 5.) 


4 . 17. b. 41. Af. p. 10. 
38. All. p. 2. 38. E. 3. 11. 39. 
Aſſ. p. 12. 26. Aſſ. 39. 27. Al, 
p. 61. 18. E. 3. 16. 6. Co. 26. 
Ll caſe, ( Polt.37.Crg. Jams, 
80. 


43. K. 3. tit. Feoff, 31. 35. H. 
8 Feoff. Br (9. Co. 136. b. 1, 
Leon. 207) 


30. E, 3. Rot, Parlo nu. 30. 


{Poſt 50. a.) 
13. E. 3. Eſtop. 177. 


Ibidem. (2. Co. 246. Poſt 222.) 


7. E. 4-25. 29. Aſſ. 40. 10. Auf. 
19. 43. All. 20. 


(1) As to the diſtinction at common law between hereditaments lying in livery, which might be paſſed for any eſtate without 
deed or even writing, and thoſe lying in grant, which could be transferred by deed only, and the alteration of our ancient law by 
the 29. Ch. 2. c. 3. which requires a deed or writing in moſt caſes, ſee ira n. 3. ante 9. a. and Poſt 49. a 121. b. 169. a.—(2) For the 
origin and hiſtory of the transfer of lands by livery of ſeiſin, ſee 2. Blackſt. Comment. 311. Mad. Formul. Anglic. Diſlert. g. and 
Spelm. Gloſſ. and Du Freſn. Gloſſ. voce Jxweftitura.—(3) But ſince the introduction of uſes and truſts and the ſtatute of 27. H. 8. 


for transferring the poſſeſſion to the ule, the neceſſity of livery of ſeiſin for paſſing a freehold in cor 


real hereditaments has 


been almoſt wholly ſuperſeded, and in conſequence of it the conveyance by feoffment is now very little in uſe. Before the ſta- 
tute of uſes equirable eſlates of freehold might be created through the medium of truſts without livery, and by the operation of 
the ſtatute legal eſtates of freehold may now be created in the ſame way, Thoſe who framed the ſtatute of ules evidently tforeſaw, 
that it would render livery unneceſſary to the paſſing of a freehold, and that a freehold of ſuch things as do not lye in grant 
would become transferrable by parol only without any ſolemnity whatever, To prevent the inconveniences, which might ariſe 
from a mode of conveyance ſo uncertain in the proof and ſo liable to miſconſtruction and abuſe, it was enacted in the ſame 
ſeGon of parliament, that an eſtate of freehold ſhould not paſs by bargain and ſale only, unleſs it was by igdenture inrolled. See 
27, H. 8. c. 16. The objects of this proviſion evidently were, firſt to force the contracting parties to aſcertain the terms of the 
conveyance by reducing it into writing ; ſecondly, to make the proof of it eaſy by requiring their ſeals to it, and conſequently 
the preſence of a witnets ; and laſtly, to prevent the frauds of ſecret conveyances by ſubſtituting the more effectual notoriety of 
Inrollment for the more ancient one of livery. But the latter part of this proviſion, which if it had not been evaded would have 
introduced almoſt an univerſal regiſter of conveyances of the freehold in the caſe of corporeal hereditaments, was ſoon defeat - 
ed by the invention of the conveyance by leaſe and releaſe, which ſprung from the omiſſion to extend the ſtatute to bargains and 
ſales for terms of years; and the other parts of the ſtatute were neceſſarily ineffectual in our courts of equity, becauſe theſe were 
ill left at liberty to compel the execution of truſts of the freehold though created without deed or writing. Tbe inconveniences 
from this inſufficiency of the ſtatute of inrollments are now in ſome meaſure prevented by the 29. Cha. 2. c. 3. which provides 
againſt conveying any lands or hereditaments for more than three years, or declaring truſts of them, otherwiſe than by writing. 


bee Poſt 121, b.—(4) 9. Rp. 13. Thoroughgood's caſe. Hal. MSS —(5) 43. 


10. 18. H. 6. 16. A makes charter of feeffment to 


Af}. 
uſes to B, and B being on the land A ſays, I am content you ſhall have this +7 and land according to the deed made to you; it᷑ is 


dt livery, becauſe it imports only aſſent and is future. H. 6. Jac. Maund's caſe. 
$0. and Ley 2. ſeem contra.—(7) But if it be without deed nothing paſſes to the 
4. 12. 18. H. 6. 9. 22. H. 6. 1. 40. E. 3.40. Hal. MSS. 


„* 


. 


by 6. 3. Hal. MSS. See Ley 2.--(6) But Cro. Jam. 
others. Dy. 14. 35. Hal. MSS.--($) 15. F. 4. 18. 18. E. 


queſtioned ; for 1. Ro. Abr. 664. A. pl. 4. and the caſe of 3. E. 
Gjra, and Cro. Eliz. 549. 596K 


. Fiteh. Abr. Avowry 199. are directly contra. See alſo n. 13. 
Some alſo have inclined to think, that horſes drawing a cart loaded with corn, 2 one bs 


riding in the cart, may be diſtrained for rent, and fer that purpoſe may be ſevered from the cart, if the perſon 


iſtrainin / 
goth not chuſe to take the cart with the corn as well as the horſes, all of which as it ſeems are equally liable to the dittrets 
. Keb. 329. 596. 1. Vent, 36. and 1. Sid. 423. 440. in which latter book the reporter makes a query, whether the 


man's 
being? 
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7. . L.. 


Lib. 1. Cap. 7. 


Of Tenant for yeares. Sect. 59. 


(Hob. 171. Plow. 155. 197. 1. liver ſeiſin according to the forme and effect of the deed ; yet he hath but an eſtate for yeares, 
Sid. $2. 2. Ro. Ab. 7, 1. Co. and the liverie is void as Littleton faith, So it A by deed give land to B, to have and to 
127. 129. Cro. Ja. 376.) hold atter the death of A to B and his heires, this is a void deed, becauſe he cannot relerve to 


Kine . A Both himſelte a particular eſtate, and conſtruction muſt be made upon the whole deed, and it livery 


Crofle for lands in London, Vid, be made according to the forme and effect of the deed, the livery alſo is void, becauſe the livery 
Pl. Com. 395. referreth to a deed that hath no effect in taw, and therefore it cannot worke fecr dum for- 
* See more ot this Seck. 66. 11. „am et efeftum carte (1). And ſo it was adjudged, et fic defimilibiis. * And it is to be obſerved 


H. 4. 71. 19. Aff. 9 19. H. 8. . 22 Nr.. 5 Abel er. 8 , 
9. b. (2. Ro. Ab. . Pct, 359. that neither the teoffor being abſent, can make livery, nor the teoffee being abſent can take 


2. Sid. 61.) livery, but by warrant of attorney, by deed, and not by parol, becauſe it concerneth matter 
ot trechold (2). | ; 

Bridgewater's caſe, Vide Set. 1. in Bridgewater's caſe, where a man hath a moveable eſtate for inheritance, for 

(Ante 4. b. Poſt. 190, b.) example there put, in 1; acres: the queſtion is where livery ſhall be made. Firit, it they be 


parcel of a mannor, they may paſle by the name of the mannor, but if they be in groſſe then the 
charter of teoftment muſt be of 13 acres, lying and being in the meadow of do acres, gene- 
rally without bounding or deſcribing of the ſame in certaintie, and liverie of the ſeiſin of. any 


Vid. Sect. 1, 13 acres allotted to the teoftee for a yeare ſecundum formam carte is a good livery to paſſe the 


content of 13 acres whereſoever the ſame lie in that meadow. In the ſecond caſe where one 

entire mannor is ſeparate and divided, as is aforeſaid, there is no queſtion but the livery muſt 

be made of that mannor, but in the other caſe where two mannors are ſeparate, and divided 

alternis vicibus, there the charter of feoftment muſt be made of both, and liverie in that man- 

nor which he is ſeiſed of in any one yeare ſecundam formam carte, and the next yeure in the 

other ſecundum formam carte: tor there are two diſtinct mannors, and ſeverall eſtates in 

them (3). ; x 

38. F. 4.11, 38. Al. p. 2. 43. A livery in law is when the feoffor ſaith to the feoffee being in the view of the houſe or 
Al. p. 20. Temps H. 8, It. land, (1 give you yonder land to you and your heires, and goe enter into the fame, and take 
4 7 95 rhe 1 3- 16. pofleſſion thereof accordingly,) and the feoffee doth accordingly in the lite of the teoffor enter, 
per Moyle. drag. Ay : — +4 this is a good feoffment, tor /ignatio pro traditione habetur (4). And herewith agreeth Bracton, 
& lib. 4 fo. 225 a. item dici poterit et aſſignari, quando res vendita wel donata fit in conſpeetu, quam ew onditor et do- 
(t. Co. 156. Polt. 253. a.) nator dicit ſe tradere : And in another place he faith, in cia per affettum et per aſpettum. 
xe. But if either teoffor or the teottee die before entry the livery is voyd (5). And livery within 

5 9. F. 4. 39. W. E. 4.11. the view is good where there is no deed of feoffment. [a] And ſuch a liverie is good albeit 
JK. 4-38. 40. 8. H. 7. 9. the land lie in another county. [65] A man may have an inheritance in an upper chamber, 


3. H. 3 ** AT 86. though the lower buildings and ſoile be in another, and ſeeing it is an inheritance corporeall it 


view, the teoffee dares not enter for teare of death, but claimes the tame, this ſhall veſt the free- 
hold and inheritance in him, albeit by the livery no eſtate paſſed to him, neither in deed, nor 
in law, ſo as ſuch a claime ſhall ſerve, as well to veſt a new eſtate and right in the teoftee, as 


I 7 . "por [c] 38. AG, p. 23. ſhall paſſe by ay 4 [cj A man maketh a charter of feotfment and delivers ſeiſin within the 
. "s * 
2.71 


. 


„ EE | in the common caſe to reveſt an ancient eſtate and right in the diſſeiſee, &c. as ſhall be ſaid here- 
Arbe. SPS atter more at large in the chapter of continuall claime. And ſo note a liverie in law ſhall be per- 
BY} J. Ken + 1k h, Li] Hill. ze. Kin. Rot. 620. in tected and executed by an entry in law. [4] It a man be difleiſed, and make a deed of teoffment, 


.. 7. Fg Ft, 
VE 


Lic Alas he Cine . 


PO: 2, A- Dyer 16. Eliz. 234. 


— — inter Browne & and a letter of attorney to enter and take poſlefſion, and after to make livery /ecundum formam 
Bit cartæ, this is a good teoftiment albeit he was out of poſſeſſion at the time of the charter made{6), 


; Elia. Dyer 131. for the authority given by the letter of attorney is executory, and nothing paſled by the deli- 
c.... ., O00 is. Co. 26.) ; very of the deed till — ot ſeiſin was — And in — letters of — power is 
re. ys _ given to others to take poſleſſion tor the feofſor. But if a man be diſſeiſed, and make a writing 
— Age rf A . 3 Co. 35. inter Jennings & of a leaſe for yeares and deliver the deed, and after deliver it upon the ground, the ſecond de- 
fer rs meu, ragxe. livery is voyde, for the firſt delivery made it a deed, and for that the leale for yeares muſt take 
A #7 Ke fe fore (2. Co. 31. b. 3. Co. 35, b.) effect by the delivery of the deed, therefore the deed delivered when he was out of pofleffion 
44 4; LP. very was voyde, But ſo it is not of a charter of feoffment, tor that takes effect by the livery and ſei- 
rx 2 bs * ea, ſin, But if the leflor had delivered it as an eſcrowe, to be delivered as his deed upon the 


ground, this had beene good. | 
(2. Ro. Ab. 4. Dy. 33. a. Mc, A man makes a leaſe tor yeares and after makes a deed of feoſſment and delivers ſeiſin, the 


** 11.) lefiee being in poſſeſſion and not afienting to the feoſfment, this livery is voyd, for albeit the 


feoftor hath the 'treehold and inheritance in him, yet that is not ſutficient, for a livery muſt be 
given of the poſſeſſion alſo (7) ; but it the leflee be abtent, and hath neither wite nor ſervants 
2. Co. 33. 32. Bettiſgorth (though he hath cattell) upon the ground the liverie ot ſeiſin ſhall be good. 

ene. It a man be ſeiſed ot an houſe, and ot divers ſeverall cloſes in one countie in fee, and makes 
a leaſe thereof for yeares, and atterward maketh a teoffment in tee of the ſame, and makes live- 
rie of ſeiſin in the cloles, (the leſſee or his wife or ſervants then being in the houſe) the liv 

is voyd tor the whole: for the leſtee cannot be upon every parcell of the land to him demiſed, for 
the preſervation or continuance of his poſſeſſion therein. And theretore his being in the houſe, 
or upon any part of the land to him demiſed, is ſufficient to preſerve aud continue his poſſeſſion 
in the whole, from being ouſted or diſpoſſeſſed (8). We. 


(.) Charter of ſeoffment habendum a die datus. Ruled, 1. If livery be made the ſame day ſecundum formam cartz, it is void. 2. If 
it was after the day by the feoffor himſelf, it is good. 3. If there be leiter of attorney to deliver ſeiſiu in the deed, or it was at the jame 
time, and it is delivered after the day, yet it is not good, becauſe the authority was given at a time when it was a vid charter. But tht 


i letter of attorney be made after the day, and livery is made according to the deed, it is good. Hob. 314. Greenwood and Tiler T. 4. Car. 


Owen and Price. C. B. H. 3. Jac. Rot. 216. B. K. Hennings and Pauckarden. So there is a diverſity between this and a grant of a 
rever/ion habendum from a day to come, for attornment after the day doth not aid the grant. 2. Rep. 55 Buckler's caje. Hal, MSS.— 
See Cro, Jam. 563. and 1543.—(2) Adjudged, that feoffee being abſent cannot take livery, nor jerffor being abſent make livery, by attor- 
ney by parol. T. 1659. Gregory and Badbourne. Hut a leaſe jor years may be delivered by attorney by parol, as has been often ad. 
judged. Hal. MSS.—(3) Vid. 8. E. 2. Feeffments 111. Livery by the lord of any part of the manor without going to it; but contra if 
not parcel. Hal. MSS.—(4) Nota the caſe of 38. Af}. 2. A makes feoffment to Þ within the view, and afterwards marries her, and 
afterwards, claims to the uſe of the wwaf* ; it is a good execution of the livery. 38. E. 3. 11. Vid. 42. E. 3. Feeffments 54. Livery good, 
though the land is not within View. Hal. MSS.—-(5) 1. Kep. Rector of Cheddington's caſe. Hal. MSS.—(6) KH. 22. Car. B. R. Hinde's 
caſe, M. 4. Jac. B. R. Sparks and Darcy, 37. Eliz. Brown's caſe. Charter of freffment of lands in the hands of the king with letter of 
attorney to make livery, and afterwards the feoffor ſues ouſter maine, and the attorney makes livery ; it is good. 25. Eliz. Feoffment on 
condition wx hich is broken ; ferffor makes chai ter of fjeoffment and leiter of attorney to deliver ſeipn ; the attorney enters and makes livery ; 
it is good. Dick's caſe. Hal. MSS —(7) P. 40. Elz. B. R. A tenant for years; the reverſion is granted to B for lie, remainder to C 
in tail, remainder to D in fee ; D by deed injeoffs A and one E, and makes livery : it was ruled to be void, becauje there was not any ſur- 
render, and A was in poſſeſſion and could not take by livery. Edes und Knotsford. A tenant for years, remainder to the king for years, 
remainder to Bin fee; B enters and oufts A and — bowl TT 7s good, notwithſlanding the mejne remainder for years to the ki:g ; but 
it would haue been otherwiſe, if the king*s remainder had been for life. Hal. MSS.—(8) But nota, if leſſee conjents, livery is good, though 
he be upon the land. Tr. 40. Eliz. Shephard and Gray, A makes leaſe for years, and afterwards makes charter of ferffinent with letter 
of attorney to enter and take poſſeſſion and ſeifin jor him and ſuch ſeifin and poſſeſſion to deliver ; the attorney makes livery avith the con- 


Jent of the leſſee, he being on the land; and it was ruled good. P. 1651, Wegg and Villers.— Leſſee for years conſents, that jeefor ſhall make 


being on the cart ſhould not privilege the whole team.—(13) If ferrets and nets in a warren be taken damage teaſant, it is good 


livery, and afterwards goes out of the country, leaving ſervants on the land; the ferfſor enters and makes livery ; it aua ruled good. 


But it was ruled, that if leſſee be abſent, wy e's by lefſor by conſent of ſervants is wid, they being upon the land. T. 7. Jac. C. B. n. 45. 


D. D. Blackleach and Small. But if A be leſſee of white acre by one demiſe and of black acre by another demiſe of the ſame leſſor; or if 
there be lifſee of white acre and black acre by one demiſe, and he makes leaſe for years of black acre, and leſſor exters 6u black acre 
and makes livery, though A be on white acre it is good. 2. Rep. Bettifworth's caſe. Hal. MSS. | wy 


ͤK„— GG 


But if they are in the hands of a man, they cannot be diflirained any more than a horſe on which a man is; nor can they be diſiraintd, iff 


they are out of the warren. 2. E. 2. Avoury 182. 7. E. 3. ibid. 199. Hal. MSS. See Vin. Abr Diftreſs A.—(14) VA brings yarn 


to his neighbour's houſe to wveigh, it cannot be diſtrained by the lord. Ney n. 298. Burley and Read. Vid. 15. Z. Avowrry 216. Hal. Mos. 


See Noy 68. and ſ. c. in Cro. Eliz. 549. and 396. For other catcs in which things the property of ſtrangers are privileged 


from 


iS . . 


, fit of them i p e 

riens paſſa a eux en in the remainder, al- p, , the — gg anger : IJ 
le remainder, coment though that the leſ- ſhall enure for the benefit of \ 
que le lefſee enter en ſee enter into the bem in the rem“: tor the R. 4 


ket 
1 ] 
V. 4. « D 


{4/72 e to be a good cultom. In the ſame caſe mention is made, that by the cuſtom of Lidtord Caitle in Devonſhire a freebolder of A 7 — 
C157 2 inherſtande cannot pals his freehold except by ſurrender into the lord's hands. As to this latter kind of cuſtom, in conſequence | * 
fo. te „ Ot which the eftates ſubject to it have been called c:fomary freekalds, tee Polt 59. b. and Blackit. Law Tracts, 8vo ed. vol. 1, p. . OO: 
| / 144.—{7) Un pur. L. and M. (3) 12. H. 4. 20. Hal. MSS.—(g) Sef. 215. Hal. MSS. hots} . ; 
3 72 40 2 "A * — = 


Pulp opens 
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Lib. T. Of Tenant for yeares, Sect. 60. 49 


Note a great diverſi'y, when a man hath two waies to paſſe lands, and both of the waies be 7. E. 4. 20. a. per touts les Juſt. 
the common law, and he entendeth to paſſe them by one of the wayes, yet ut res magis was 11+ H. 4. 71. Pl, Com. 152, 10, 
Lat it ſhall paſſe by the other. But where a man may paſſe lands either by the common law, F. + 3. +. La. 
or by railing of an ule, and ſettling it by the ſtatute, there in many caſes it is otherwiſe (1) 
For example, if a man be ſeiſed of two acres in fee, and letteth one of chem for yeares, and (Mo, gg.) 
intending to paſſe them both by feoffment, maketh a charter of teoffment, and maketh livery 
in the acre in poſſeſſion, in name of both, onely the acre in poſſeſſion puny by the livery, 
Yet if the leſſee attorne, the reverſion of that acre ſhall 1 by the and attornement, "A 
he is in by the common law, and in the per in both, and fo in the like. But otherwiſe it is, if | 
the father make a charter of teoffment to his ſon, and a letter of attorney to make livery, and 2. Co. 35. 36. Sir R. Hey- 
no livery is made, yet no uſe ſhall riſe to the ſon, becauſe he ſhould be in by the ſtatute in an- ward's ca e. 
other degree, . in the , and the intention of the parties worke much both in the raiſing 61. Sie. 3 26. $2.8. Co. 94. 3. 
and direction of uſes. So if C gue n/+ and his feoffees had joyned in a feoffment after the _ 
ſtatute of 1. R. 3. & c. it had beene the teoftment of the feoffees, and the confirmation of Ceffy 1. R. 3. ca. 1. 21. H. . 
we uſe, for the ſtate at the common law ſhall be preferred. So to conclude this point, of 
echold and inheritances, ſome be corporeall, as houſes, &c. lands, &c, theſe are to paſſe by 
liverie of ſeiſin, by deed or without deed ; ſome be incorporeall, as advowſons, rents, com- 
mons, eſtovers, &c. theſe cannot paſſe without deed, but without any liverie (2), And the law 
bath provided the deed in place or ſtead of a livery. And ſo it is if a man makea leaſe, and 
by deed grant the reverſion in fee, here the freehold with attornement of the leſſee by the 
deed doth paſſe, which is in lieu of the livery, See Brat, lib, 2. cap. 18. Et eft maditio de re 
corporali de perſona in perſonam de manu, Sc. gratuita tran/latio, et nihil aliud eft traditio in no 
Senſu, nift in poſſeſtonem induttio, de re corporali; et ideo dicitur, quod res incorporales not patiun- 
tur traditionem ficut ipſum jus quod rei five corport inbæret, et quia non poſſunt res incorporales poſ+ 
fideri fed quaſi, ideo traditionem non patiuntur. 
This ancient manner of conveyance by feoffment and livery of ſeifin, doth for many reſpects 
exceed all other conveyances, For (as hath beene ſaid) (3) if the feoffor be out of poſſeſſion, nei- 
ther fine, recovery, indenture of bargaine and fale inrolled, nor other conveyance, doth avoid 
an eſtate by wrong, and reduce cleerely the eſtate of the feofies, and make a perfect tenant of 2. Co. 55. Buckler's cafe, + 5, A f 5. 
the freehold, but onely livery of the ſeiſin upon the land: the other conveyances being made offf . > . Ar. 
from the ground, doe ſometimes more hurt then good, when the feoffor 1s out o eſſion 1. H. 7. 28. 8. H. 5. 4. 4 
And yet in Tome caſes a freehold ſhall pale 5) We common law wit out livery of ſeit; HO 2 
as if a houſe or land belong to an office by the grant of the office by deed, the houſe or land 31. H. 6. 16. 8. H: 7. N 
paſſeth as belongeth thereunto. So if a houſe or chamber belong to a corodie, by the grant 3": E. l Fog ot N NN 
of a corodie, the houſe or chamber paſſeth. A freehold may by cuſtome be ſurrendred with- TI ws (9). . 4. 
out livery, as hereafter ſhall be ſaid (6): and fo of aſſignement of dower ad oftium —_— of 13 V. Sect. 70. Pep. 


otherwiſe, and by exchange a freehold may paſſe without livery, as hereafter ſhall be ſaid in 
this chapter. 
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Sect. 60, 
V ES ſi home lf. NU if a man letteth PER fait, ou ſauns 


Ja terres ou lands or tenements fait. For ſeeing that 
ts ö W] the remainders take effect by 
tenements, fer fait ou by deed or without nl 
fans fait, a (7) terme deed for terme of 


7 ; 1 ; Le remainder is a re- 
es ans, le remain- Yyeares, the remain gyqye of an eſtate in land de- (Plow. 25. a. Poſt 143- 2. 


der ouſter a un au- der over to another pending upon a particular e- Vaugh. 269.) 


2 . . . ate, and created together 
fer per terme de vie, for life, or in taile, or wick ohid ſame, and in law La- 


ou en taile, ou en fee; in fee; in this caſe it tine it is called remanere (9). 
donque en tiel caſe i behooveth, that the Fart un livery de 
covient, que le lefſor leſſor maketh livery of ſeiſin al lefſee. This live- 


fait un liverie de ſeiſin ſeiſin to the leſſee for is not neceffary in this 
' , caſe for the leſſee himſelfe, 
a le lefſee per terme yeares, otherwiſe no- becauſe he hath but a terme 


de ans, ou auterment thing paſſeth to them for yeares, but it is for the 
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(i) Where land ſhall paſs by one way or the other at common law. — Termor for years makes charter of feoffment by the word dedi, 
with letter of attorney in the ſame deed to deliver jei/in, and afterwards livery is made, yet it is a forfeiture, and the term ſhall not be 
ſaid to paſs firſt by the delivery of the deed, as it ſeems. Dy. 462.—Grant to a tenant at will ſhall enure as a confirmation. Dy. 269.— 
29. Eliz. B. R. Leonara's caſe. If A makes leaſe for years to B, and afterwards makes charter of feoffment to B being in — with 
the words dedi et conceſſi, av:th letter of attorney to deli ver ſeiſiu; before livery, he may uſe the deed as a confirmation in fee, and after 
livery as a ferffment And there it was alſo agreed, that if by indenture in con/ideration of money A bargains and ſells to B with letter 
attorney, and the deed is inrolled, it is a good 2 and ſale.— 1. Eliz. Leſſee for liſe and he in remainder in fee make charter of 
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ther averred to be pro fraterno amore. —2. Rep. Sir R. Heyward's caſe. Demiſi or conceſſi taken either as leaſe or bargain and 2 3 
eirs, 


way of uſe without attornment.— Where one may elect one way or the other by ſtatute. Vid. 7. Rep. Bedell's caſe. # ather in fm 
fo for no-. 4 3. 2. 2 SF 
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ecultom, according to which all ahenations of lands within that manor by writing feoſtment or latt will were void, unleſs preſent- PZ 4 2 
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Lib. 1, Cap. 7. Of Tenant for yeares. Sect 60, 


verie of the poſſeſſon could Jorg fenements. Ef fi tenements. And if the 
not be made to the next in re- 


mainder, becauſe the poſſel- le fermor en liel caſe termour in this caſe 
lion belonged to the leſſee tor enfra devant aſcun cn'reth before any li— 
. i eee. liverie de ſeiſin fait very of ſeilin made to 
mainders, made in law but @ luy, dongue eft le him, then is the free- 


N ne eſtate, and take elect it franktenement et auxy hold and alſo the re- 
is to be made to the lefſee. le rever/ion en le leſ- verſion in the leſſor. 
3 2 2 883 for. Mes fi il fait But if he maketh live- 
and B, the remainder to C liverie de ſeiſin a le rie of ſeiſin to the leſ- 
in lee, and livery is made to A /efſee, dongue eft le ſee, then is the free- 
3 B, mn franktenement ove hold together with 


| livery is good to veſt the re- le fee a eux en le re- the fee to them in the 
(5 Co. 94 b.) mainder, and there is adiverfi- hainder, ſolongue le remainder, according to 
ty, between two joynt attornies | 
to receive livery tor another, forme del grant et le the forme of the grant 


and livery and ſeifin is made volunt del leſſor. and the will of the leſ- 
to one of them, in the name ot {; 
both, this is cleerly void, be- Or. 


cauſe they had but a meer and bare authority (1), and they both doe in law make but one attor- 
ney, unleſſe the warrant be joyntly and ſeverally (2), but the leſſee for yeares hath an intereſt in 
10. F. 4. 1.12. E. 4. 16. 15. E. the land. Againe, if A is to make a feoffment to B and C, and their heires without deed, and 
4. 8. 22. E. 4. 35. 40. E. 3. 10. A makes livery to B in the abſence of C in the name of both, and to their heires; this livery 
8 H. 8. Feoffments 52. is void to C, becauſe a man being abſent cannot take a freehold by a livery, but by his attor- 


6. H. 4. 2. b. Litt. 163. ney being lawfully authoriſed to receive livery by deed, unleſſe the feoflment be made by deed, 
3. H. 7. 13. (Poſt 359. a.) and then the livery to one in the name ot both is good (1). 
(Ante 36. 4. 9. Co. 137.) Note there is a diverſity between livery of ſeiſin of land, and the delivery of a deed, for if a 


man deliver a deed without ſaying of any thing, it is a good delivery, but to a livery of ſeiſin 
of land words are neceflary ; as taking in his hand the deed, and the ring of the doore (it 
it be an houſe) or a turtfe or twigge (if it be of land) and the feoffee laying his hand on it, 
the feoffor ſay to the feoffee, Here I deliver to you ſeiſin of this houſe, or ot this land, in the 
name of all the land, contained in this deed, according to the torme and effect ot the deed, (as 
hath been aid) and if it be without deed, then the words may be, Here I deliver you ſeiſiu of 
this houſe or land, &c. to have and to hold to you for lite, or to you and the heires ot your 
— or to you and your heires for ever as the caſe ſhall require. 
Vh 


Ruth cap. 4. verſe 7. 8. Deut. en the kinſman of Elimelech gave unto Boas the parcell of land that was Elimelech's, he 


25. 9. 30. tooke off his ſhoe, and gave it unto Boas in the name of ſeiſin of the land (after the manner 
Gen, 23. verſe 11. in Iſrael) in the preſence, and with the teſtimony of many witnefſes. And when Ephron in- 


teoffed Abraham of the field of Machepela, he faid to him, agrum trado tibi, Sc. I deliver 

this field to thee. | 
A man makes a leaſe for yeares to A, the remainder to B in fee, and makes livery to A 
within the view: this livery is void, for no man can take by force ot à livery within the view, 

but he that taketh the freehold himſelte, 

Et ſi le termor en tiel caſe enter devant aſcun livery fait, Sc. By 
(Mo. 14 ) the entry of the leſſee he is in actual poſſeſſion, and then the livery canuot be made to him thac 
is in poſleſſion, for guod /emel meun oft, amplius meum effe non poteſt, But if the leſſor and leſſee 
come upon the ground, of purpoſe tor the leſſor to make, and the leſice to take livery, there 
his entry veſts no actuall poſleſſion in him untill livery be made; for [a] affedtio tua nome: 
imponit operi tuo (5). And therefore if it be agreed betweene the diſſeiſor and diſſeiſee, that the 
diſteiſce ſhall releaſe all his right to the diſſeiſor upon the land, and accordingly the diſleiſee 
entreth into the land, and delivercth the releaſe to the diſſeiſor upon the land, this is a good 
8 releaſe, and the entry of the diſſeiſee, being for this purpoſe, did not avoid the diſſeiſin, for 
i] She agree Yongy nv a his intent in this caſe did guide his entry to a ſpeciall purpoſe. And fo was it reſolved [H by 
x] hays - Rug AT 4 NE Sir James Dyer, and the whole court ot Common Pleas, Paſch. 18. Eliz. upon evidence which 
11. 6. 19. in formdon, (6) I myſelfe heard and obſerved. But if the diſſeiſor enfeoffe the diſſeiſce and others, there albeit 
the diſſeiſee came to take livery, 2 when livery is made, the diſleiſee is remitted to the whole 


in judgment of law, as ſhall be faid more at large in the chapter of remitter in his proper 
place. 


L-] Bracton lib, 1. 


Sect. 


(1) vos Forde as to the difference between a naked authority and an authority coupled with an intereſt, Poſt 52. b. 113. a, 
and 181. b. 


(2) See Poſt note 1. in 52. b. 
(3) 18. E. 4. 12.— Hal. MSS. 
(4) Dy. 14. 35. 18. H. 6. 9. 22. H. 6. 1.— Hal. MSS. 


(5) Nota, if the leaſe for years nvith the remainder over be by deed, the deed ought not to be delivered till livery made; for other- 
w/e the livery is bad. H. 2. Eliz, Helyar's caſe. Vide Bendl. u. 130. Hal. MSS,—See N. Ben. $5. and S. C. Mo. 14. 1. And. 8. 


(6) 9. H. 7. 1. 41. E. 3.17. Hal. MSS. 


— 


* . 1 
whether a perſon's chariot, which ſtood at a common livery ſtable, could be diſtrained for rent due from the keeper of the li- 
very ſable ; and the court after two arguments appearing to be ſtrongly inclined in favour of the diſtreſs, the owner of the cha- 
riot afterwards declined bringing the queſtion to a third argument, which bad been ordered by the court,—(15) 20. H. ) 9.13. 
21. E. 4.47. Hal. MSS.—(16) But now by the 2. W. and M. c. c. ſheaves, or cocks of corn, or corn looſe or in the ſtraw, or hay 
in any hovel, ſtack or rick, or otherwiſe on the land, may be diſtrained for rent due on demiſe leaſe or contract.—(17) Sheep 
are equally priviledged with averia caruce, and cannot be taken, if any other diſtreſs can be found. See further 2. Inſt. 133. 
134 and the caſe cited in n. 18.—(18) But it has been adjudged, that beaſts of the plow may be taken for the poor's rate under 
the 43. Eliz. becauſe the remedy given by that and other ſtatutes for compelling the pay ment of particular rates or ſums of 
money, though called a diſtreſs, is in efe# an execution. 4. Burr. v. 1. p. 579. See acc. Saund. on 22. Ch, 2. againſt conven- 
acles 39. which. is referred to in Cam. Dig. Diftreſs C. but not cited in the caſe in 4. Burr. 


Lib. 1 Of Tenant for yeares. Sect. 61, 62. 50 


Sect 0 6 1 * 
T home voile faire ND if a man wil make EN un coun- (Polt 253. 3.) 
s feeffment, per fait a feoffement, by deed tie. A coun- 


cu ſans fait, de terres ou or without deed, of lands de is fetched from 


: X the French, and 
tenements que il ad en or tenements which he gire from the Sax- (2, Co. 31. b.) 


pluſors villas en un hath in divers townes in - rn Scyran in . 
. . . . . . e axon tongue A 

countie, le liverie de ſei- one countie, the livery of figniftech g ei, be. 

in fait en un parcel de ſeiſin made in one parcell cauſe everie coun- 

les tenements en un vil- of the tenements in one de or hire is di- 


: vided and parted by 
le, en le noſme de touts, towne, in the name of all certaine metes and 


ſuffift pur touts les au- the reſt, is ſufficient for all bounds from ano- 


| ther, and in Latine 
tres terres et tenements other the lands and tene- ;, called Comma; 


comprehendes deins meſme ments comprehended with- 4 comitando, for 45: F. 3. 21- 


le feoffement, en toutæ les in the ſame feoffment in al gechef And for as 


autres villes deins meſme other the townes in the much as the mor 

. . - ot one county doe 
le countie. Mes fi home ſame countie (1. But if a 10. — by: 
fait un fait de feoffe= man maketh a deed of fe- gether with men of 
ment des terres ou tene- offement of lands or tene- another county at 


8 0 P > X countie courts , 
ment en divers counties, ments in divers counties, turnes, leets, and 


la il covient en cheſcun there it behoveth in every other courts, ther- 


a ; b "M7 f in jud 
countie aver un liveriede county to have a livery of r 3 


ſeiſin. ſeiſin (2). | take no notice of a 


liverie in another 
countie to paſſe any lands in their owne countie, But of this more ſhall be ſaid hereafter. 


Sect. 62. 
E T en aſcun cas ND in ſome caſe PRE Lites pale (4. Co. 121.) 
0 f , 
home avera per a man ſhall have &c. ſhall paſſe without liverie 45. E. 3. 21. 3. E. 4. 


10.9 B. 
le grant dun auter by the grant of an- of ſeiſin, and thereupon put- 4: 21- 7. H. 4 1. 8. H. 7. 4 


; teth the caſe of an exchange 
fee imple, fee taile, other a fee ſimple, fee of lands in one countie that is 


ou frankten. ſans tail, or freehold with- good by deed or without deed, 


: . 1 - without any livery, but if it 
livery de ſeiſin. Si- out livery of ſeiſin. As bein fever very, pur it ut 
come deux homes if there be two men muſt be a deed. Alſo of 


ſont, et cheſtun deux and each of them is things that lye in grant, as 


ö —_ . advowſ ts . 
eft ſeifie dun quanti- ſeiſed of one quantity mo . pre wa , 3 28. H. 6. 2. 


tie de terre deins un of land in one coun- albeit they be in one coun- 


countie, et lun granta tie, and the one grant- ju F ma __ . 
ſa terre a lauter en eth his land to the Littleton putteth his caſe 


eſchange pur la terre other in exchange for willy of land. And in caſe of 


. a fine which is a feottment 
que lauter ad, et en the land which the of record, of a deviſe by a 


meſine le manner other hath, and in like laſt will, of a ſurrender, of a 


lauter granta ſa ter- maner the other grant- © or confirmation to 


(1) Vid. 11. Eliz. Dy. 283. Ceſtui que uſe of three acres by three ſeveral feoffments in one county makes charter of feoffment of all 
and livery in one of the acres, 11 of very to the flatute and paſſes all. Hal. MSS.—The ſtatute meant is the 1. R. 3. c. 1. which 
empowers ceflui que uſe to make effectual feoffments and conveyances againſt his feoffees in truſt; and the caſe cited was of a 
feoffment before the 27. H. 8. for transferring uſes into poſſeſſion. It is ſtated, that the livery was made by attorney, and that 
was the cauſe of the doubt, it being ſaid, by ſome, that the ſtatute of R. 3. ought to be conſtrued ſtrictly and to be confined to 
conveyances made by the cefut gue uſe in his own perſon. See Bro. Feeffment to Uſes 28. 


(2) Vid. Dy. 246. 22. H. 6.10. If 4 manor extends into two counties, livery in that part of the manor, which is in one county, doth 
aot paſs that which is in the other county. So it is with reſpect to diſſeifin. Hal. MSS. - But Mr. Perkins holds, that livery of parcet 
of ſuch a manor in one county will paſs the parcel in the other county. Perk. Sect. 227. However he admits, that if one be 
duſſeiſed of two acres in different counties, entry into the acre in one of the counties, though made in the name of both acres, , 
vill not extend to the acre in the other county. Perk, Set, 29A. „bbb mn . FS. 2 
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Vide Se. I, 


9- E. 4- 38. 39. 45. E. 3. 20. 21+ 
4 


poet enter, &c. 


Cap. 7. Of Tenant for yeares. 


leſſee for yeares, or at wil. In 
all theſe and ſome other caſes 
a freehold, &c. (as hath beene 
ſaid) may paſſe without live- 
rie. But this word (eſchange) 
which our author here uſeth, 
is ſo appropriated by law, to 
this caſe, as it cannot be ex- 
preſſed by any periphraſis or 
circumlocution (3). 


En ceo caſe cheſcun 
For by 

the exchange the parties, al- 
beit the lands be all in one 
county, have no freehold in 
deed or law in them before 
they execute the ſame by en- 


- and therefore if one of 


them dyeth, before the ex- 
change 


re a le primer gran- 
tor en eſchange pur 
la terre que le primer 
grantor ad; enceo caſe 
cheſcun port entrer en 
lauter terre i ſint miſe 
en eſchange ſans aſcun 
liverie de ſeiſin, et 
tiel eſchange fait per 
parolx de tenements 
deins meſme le countie 


fans efeript et af- 


ſets bone. 


Sect. 63, 64, 65. 


eth his land to the 
firſt grantor in ex- 
change for the land 
which the firſt grantor 
hath; in this caſe each 
may enter into the 
other's land, ſo put in 
exchange without an 

livery of ſeiſin( i). And 
ſuch exchange made by 
paroll of tenements 
within the ſame county 


without writing is good 


enough (2). 


executed by entrie, the exchange is void ; for the heire cannot enter and take it as 


5- Z. 3. Exchange 10. a — becauſe he was named onely to take by way of limitation of eſtate in courſe 
cent. 
Sect. 63 9 
f | "HIS is evident enough. Faq" A les ferres ou A ND if the lands or 
But of what things an 2 
| (Hob, 47.) exchange may be made (which tenements ſoient tenements be in 


a) ©. E. 1. Eſch. rg. 3. E. 
Ar he 1 _, 


was a conveience frequent in 
former times) is to be ſeene, 
and herein many things are 
to be obſerved. 

Firſt, that the things ex- 
changed [a] need not to be in 
ele at the time of the exchange 
made. As if I grant a rent 


en divers counties, 
ceſt aſcavoire ceo que 
lun ad eft un countie 
et ceo que lauter ad 
eſt en auter countie, 
la il covient de aver 


divers counties, vz. 
that which the one 
hath in one county, 
and that which the o- 
ther hath in another 
county, there it be- 


oft 366. | 3 
— newly creates out of tb, un fait indent dire hoveth to have a deed 
mannor of Dale, this is a good fait enter eux de tie} indented made be- 
. R Ab. 812. exchan . — 
een 151 g* (4) 1 eſchange. tweene them of this 
Ink . 7. H. 4. 34. eth no tranſmutation of poſ- exchange. 
ſeſſion, 50 there fore a releaſe af a rent, or eſtovers, or right to land, in exchange for land, 
is good . 
2 9. E. 4. 21. 9. E. 3. 56. 21. he — [c} exchanged need not be of one nature, ſa they concerne lands or tenements, 
3. 6. whereof Littleton here ſpeaketh. As land for rent or common, or any other inheritance which 
concerne lands or tenements, or ſpirituall things, as tythes, &c. for temporall, and tenure 
by a divine ſervice for a temporall ſeigniory, &c. But annuities or ſuch like which charge 
the perſon onely, and doe not concerne lands or tenements, cannot be exchanged for lands or 
tenements. 
Sect. 64, 65. 
Eſtates. ö i 
88 EN ęſclange, il co- 27 nota que en ND note that in 


vient que les e- 


eſchange il co- 


exchanges it be- 
hooveth, that the e- 


fates ſoient egales, &c. vient, que les eftates 
ity in lands is threefold, ſoint ooales, que ſtates, which both par- 
am- 


. Firſt equality in value: 

(2) It is obſervable, that Littleton expreſſes himſelf concerning an exchange as of a tranſaction between two; and in a late 
caſe the court held, that an exchange in the ſtrict legal ſenſe of the word cannot be between 7hree, the principles of it not be- 
ing applicable to more than two Find contraQting parties, for want of the mutuality and reciprocity on which its operation 
ſo entirely depends. For, 1. The conſideration of an exchange and of the implied warranty incident to it is the receiving ſome- 
thing with warranty from the fame perſon, to whom ſomething with warranty is given; but if there could be three diſtinct par- 
ties, each would give to one and receive from another. 2. The implied condition of re-entry is, that re-entry may be made 
on him whoſe title fails; but if there could be three parties to an exchange, then each perſon would be liable to re-entry for the 
_ of my title as well as of his o]. See the caſe of Etan College in Wilſon, v. 2. part 3. page 483. and Poſt n. 1. in 51. a. 
and n. . in 5 : 5 . 

(2) But now by force of the ſtatute of 29. C. 2. c. 3. a writing is neceſſary, if the exchange is of freeholds or of terms for 
years being for more than three years. 

(3) See acc. Poſt 5. b. and Will. vol. a. yo 3- page 491. 496. 

(4) But in one of the books cited by lord Coke, the opinion is, that both of the things exchanged ought to be in at the 
time of the exchange. See 9. E. 4. 21. | 

(5) See as to this Fulb. Paral. 33. a. in the dialogue on exchanges. 


Lib. 1. 


ambideux 'tiels par- 
ties averont en les 
terres iffint eſchan= 
ges, car ſi lun voloit et 
grant que lauter a- 
veroit la terre en fee 
taile, pur le terre que 
il averoit del grant 
de le auter en fee ſim- 
ple, coment que lauter 
foit agree a cel, ceſt 
eſchange eſt voide, pur 


ceo que les eſtates ne 


font my egales. 
2 meſime le man- 
ner eſt, lou il eſt 
grant et agree enter 
eux, que lun avera en 
lun terre fee taile, et 
lauter en lauter terre 
forſque a ferme de 
vie, ou fi lun avera 
en lun terre fee taile 
generall, et lauter en 
lauter terre fee taile 
eſpecial, &c. Nut 
fouts foits il covi- 
ent que en eſchange 
les eftates dambideux 
parties ſoient egales, 
ceſt aſcavoire, ſi lun 
ad fee ſimple en lun 
terre, que lauter ave- 
ra tiel eſtate en lau- 
ter terre, et ſi lun ad 
fee taile en lun terre 
l covient que lauter 
avera ſemblable eſtate 
en lauter terre, &c. et 
ſic de aliis ſtatibus. 
Mes neſt my riens a 
charger del egal va- 
lue des terres, car 


Of Tenant for yeares. 


ties have in the lands 
ſo exchanged, be e- 
quall, for if the one 
willeth and grant that 
the other ſhall have his 
land in fee taile for the 
land which he-hath of 
the grant of the other 
in fee ſimple, although 
that the other agree 
to this, yet this ex- 


change is voyde, be- 


caule the eſtates be not 
equall, 


N the ſame manner 
it is, where it is 
granted and agreed be- 
tweene them, that the 
one ſhall have in the 
one land fee taile, and 
the other in the other 
land but for terme of 
life, or if the one ſhall 
have in the one land 
fee taile generall, and 
the other in the other 
land fee taile eſpecial, 
&c. So alwaies it beho- 
veth that in exchange 
the eſtates of both par- 
ties be equall, viz. if 
the one hath a fee ſim- 
ple in the one land that 
the other ſhall have 
like eſtate in the other 
land, and if the one 
hath fee taile in the 
one land the other 
ought to have the like 
eſtate in the other land, 
&c. and ſo of other e- 
ſtates. But it is nothin 
to charge of the a 


Sect. 6 5. 


Secondly, equality in quan- 
tity of 3 and taken. 
Thirdly, equality in quality 
or manner of the eſtate given 
and taken, But as Littleton 
after ſaith, equality in value 
of lands in an exchange is not 
requiſite ; neither equality in 
the quality or manner of the 
eſtate. And therefore if two 
Jjointenants give lands joint- 
ly to tuo men and their heires, 
and the other in exchange of 
other lands to them aud their 
heires in common, this is a 
good exchange(1), and yet the 
manner of their eſtates is not 
equall, for the eftate of one 
party is joynt, and the other 
in common. And fo it is if 
two men give lands in ex- 
change to A and his heires 
for lands trom A to them two 
and their heires, though the 
one party have a joynt eſtate, 
and the other a ſole eſtate, yet 
the exchange is good. The 
like is if the one land be of a 
deteafible title, and the other 
of an undefeaſible title, yet 
the exchange is good till it be 
avoyded, 

[a] An exchange with the 
king is „and yet the 
king is ſeiſed in his politike 
capacity, and the ſubject in his 
naturall capacity (2). But e- 
quality of the quantity of the 
eſtate is requiſite, as it appear- 
eth clearly in the eaſes put 
by Littleton, [S] But therein 
it 15 to be obſerved, that itisnot 
neceſſary that the parties to 
the exchange be ſeĩiſed of an 
equall eſtate at the time of the 
exchange made : for if tenant 
in taile, or a huſband ſeiſed in 
the right of his wife, exchange 
lands, and both by the ex- 
change give a fee fimple, this 
is good untill it be avoided b 
the iſſue in tail, or by the wife 
after the death of the huſband; 
[4] fo as Littleton faith, that 
in exchanges it behoveth that 
the eſtates which both parties 
have in the land ſo exchang- 
ed be equal, is as much as to 
ſay that the ſtate reciprocally 
given in exchange ought to be 
equall. [e] But in a parti- 
tion the eſtates allotted to ei- 
ther party need not to be e- 

quall, 


41 


a] Bracton lib. 5g. fo. 389. 17. 
Ago "Win N 


[6] 14. H. 6. 6. E. 2. Exch. 712. 
+ E. 2. Cui in vita 28. 10. E. 2. 
Exch. 13. 16, E. 4, Exch. 2. 3. 
E. 3. 19. 12. H. 4. 12. 21, H. 
6. 25. 13. E. 4. 3. (3) 


(1. Ro, Ab. 811. 4. Co. 121.) 


[d] 44. E. 3. 20. 38. E. 3. rc, 
39. E. 3. 1. 9. E. 4. 21. 7. H. 
4. 17. 30. E. 1. tit. Bre. $84.30, 
E. 1. tit. Exchange, Ic. 


ſe] F. N. B. 62, m 
(Poſt. 172. b.) 


(1) Here four perſons are named as parties to an exchange. But this is not irreconcileable with the opinion mentioned in note 
1. of fol. 50. b. that an exchange cannot be between more than two diſtinct parties; becauſe though four perſcns are named, 
yet they conſtitute only tavo diftin& parties; for in point of intereſt the two join-tenants are the conveying parties on the one 


fide, and the two tenants in common are the conveyin 
as if the tranſaction was between tao perſons only. 


the mutuality of giving and receiving in exchange, as to make only tao diftinf relative parts. 


parties on the other, and conſequently there is the ſame reciprocity 
The ſame obſervation applies to any number of perſons, if ſo conjoined in 


(2) See 2. Inſt. 269.—But if the king makes exchange, it ſeems that it ſhould be hy writing recorded; hecayle he can neither 
give nor take land without matter of record. See Lane 31. 60. Vin, Abr. Z. c. A. d. B. d. | 


(3) 45. E. 3. 20. Hal. MSS. 


D d 


Lib r. Cap. 7. Of Tenant for yeares. Sect. 66. 


. as * be obſerved in cament que la terre value of the lands, for 
EO 20. point, there Jun vault mult pluis albeit that the land of 
be fire things neceſſary to the gue la terre de lauter the one be of a farre 
perfection of an exchange.” *, | . | | | 
1. That the eſtates given be ceo neſt reins a pur- greater value then the 
equall (1). 2. Thatthis word poſe, int gue les land of the other, this 
(excambinm exchange) be uſed, per - : 2 
[F] 9. E. 4. 21. 25. H. 6. 56. [V] which is ſo individually effates 4 leſchange 5 nothing to the 2 
29. H. 6. 27. 44. F. 3. 24. 30. requiſite, as it cannot be ſup- fait ſbient egales. poſe, ſo as the eſtates 


AFL. Dorſet. "AY . San- lied "by Ne a Et iſint en leſchange made by the exchange 
9 E. 6. dona) : and herewith agreeth ont deux grants, car be equall. And ſo in an 
(4. Co. 121.) Littleton afterwards in this che/cun partie grant exchange there be two 


— _— mn —5 on terre a lauter en grants, for each party 
7 


rum cambiavit Hugo Briccui- eſchange, Fc. et en granteth his land to the 


n quod modo tenet comes Me- 7 7 ther in exchan a 
riton, et ipſum ſcambium valet ch ſc un de lou grants otner e ange, &c 


duplum. mention ſerra fayt de and in each of their 
1 =o de Belcamp pro ofcam- leſchange. grants mention ſhall be 
10 ae WAarres. 
9 4. That there be un execu- - made of the exchange. 
751 28 H. 6. 2. tion by entry or claime in the life of the parties, as hath bin ſaid, [g] 4. That if it be of things 
150 45. E. 3. 20. 7. H. 4. 11. that lye in grant, it muſt be by deed. [Y] 5. It the lands be in ſeverall counties there vught to 


be a deed indented, or if the thing lye in grant albeit they be in one county. 

[i] 4- E. 2. tit, Exch. 10. 12. H, [7] If an infant exchange lands, and 7 2 his full age occupy the lands taken in exchange, 

4+ 12. the exchange is become perfect, for the exchange at the firit-was'not void (becauſe it amounted: 
to a livery, and alſo in reſpect of the recompence) but voidable (3). 


Coment que lauter agree a cel ceſt eſchange eſt voide. The agreement of 
the parties cannot make that good which the law maketh void, 


Sect. 66. 
Q1 home leſſa terre 7 TEM /i home LSO if a man let- 


a un auter pur lefſa terre a un teth land to ano- 
terme dans, coment que auter pur term dans, ther for term of years, 
le leſſor moruſt devant, coment que le leſſor albeit the leſſor dieth 

3 Sc. The reaſon is becauſe moruſt devant que le before the leſſee en- 
the intereſt of the tearme (as JN» enter en les te- treth into the tene- 


hath beene ſaid) doth paſſe and ; 
veſt in the leſſee before entry, nements, uncore il ments, yet he may en- 


and therefore the death of the poit enter en meſmes ter into the ſame tene- 
leſſor cannot deveſt that which 1 7 | 'T he death 
was veſted before. eS enements apres ments after the deat 


Attorney. Is an an- le mort le leſſour, pur of the leſſor, becauſe 
cient Engliſh word, and figni- Ceo que le lefſee per the leſſee by force of 


(9- Co. 75. F. N. B. 156.) fieth one that is ſet in the | 7 
| turne, ſtead, or place of an- 7 rce de le leaſe ad the leaſe hath right 


other, and of theſe ſome be droit maintenant da- preſently to have the 
wo 3 on" ver les tenements ſo- tenements accordin 
ere ſpeaketh) and ſome be 

publike, as attorneys at law, long ue le forme de le to the forme of the 
whoſe warrant from his ma- leaſe. Mes fi home leaſe. But if a man ma- 
ſter is poxit loco ſuo talem at- „ „ 8. ns | 

tornatum ſuum, which ſetteth fait un f ait de fe offe keth a deed of feoff- 
in his turne or place ſuch a ment a un auler, et un ment to another, and a 


man to be his attorney. felter dattorney a un letter of attorney to 


home 
(1) Vid. 22. E. 3. 3. Contra 28. E. 3. 15. Hal. MSS.. 


(2) See ante 50. bh. n. 1- and 3. and the caſe of Eton College there cited. In that caſe one reaſon given, why an act of par- 
liament was not ſuffered to operate as an exchange, was the want of that word in the act. | 


(3) Contra in ſurrender or partition. 11. H. 4. 61. Hal. MSS,—But ſee the caſe of Zouch againſt Parſons 4. Burr. v. z. page 
1806. where lord Mansfield in delivering the opinion of the court ſeems to incline ſtrongly in favour of coultruing an intant's 
ſurrender, if made by deed, as voidable only. In Zouch and Parſons it became neceſſary to conſider what was the true ground 
for holding the acts of infants as woidable only, whether the ſolemnity of the inſtrument, or the ſemblance of benefit to the infant on 
the face of the deed. As to the former ground, the court thought fit to approve of Mr. Perkins's diſtinction, according to which 
all ſuch grants gifts or deeds of an infant as do not take ect by delivery of his hand are void, and thoſe which do are woidable. See 
Perk. ſect. 12. But the court decided the caſe principally on the latter ground, and heid a leaſe and releaſe by an infant to be 
voidable, becauſe the conſideration of the conveyance and other circumſtances ſhewed, that the act was right and proper and 
apparently not in the leaſt to his prejudice, See further as to the deeds of infants arte 45. b. note 1. and Poſt 171. b. 
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Lib. 1. 
home a deliverer a 


tay ſeiſin per force de 
meſme le fait, uncore 
fs liverie de ſeiſin ne 
ſoit fait en la vie ce- 
luy, que feſoit le fait, 
ceo ne vault riens, 
pur ceo que lauter 
nad pas aſcun droit 
daver la tenements 
folonque le purport de 
le dit fait, devant le 
liverie de ſeiſin; et ſi 
nul liverie de ſeiſin 
eit fait, donque a- 
pres le mort celuy, que 
fiſt le fait, le droit de 
tiels tenements eſt 
maintenant en ſon 
heire, ou en aſcun au- 
fer. 


Of Tenant for yeares. 


one to deliver to him 
ſeiſin by force of the 
ſame deed, yet if live- 
ry of ſeiſin be not ex- 
ecuted in the life of 
him which made the 
deed, this availeth no- 
thing, for that the o- 
ther had nought to 
have the tenements 
according to the pur- 
port of the ſaid deed 
before livery of ſeiſin 
made; and if there be 
no livery of ſeiſin, then 
after the deceaſe of him 
who made the deed, 
the right of theſe te- 
nements is forthwith 
in his heire, or in ſome 
other. 


Et un letter dat- 
torney a un home a de- 
liver a luy ſeiſin per 
force de meſme le fait. 
Here firſt it appeareth that 
the authority to deliver ſei- 
ſin (as hath bin ſaid) muſt be 
by deed (1): for letter q attorney 
is as much as a warrant 0 
attorney by deed, for /itter 
doe ſignifie ſometime a deed, 
as litteræ acquietancie doe ſig- 
nifie a deed of acquittance, 
and herewith [a] agreeth Brit- 
ton, 

2, Littleton here ſpeakes 
generally a un home, and few 
perſons are [5] diſabled to be 
private attorneyes to deliver 
ſeiſin ; for mounks, infants, 
fem coverts(2), perſonsattaint- 
ed,outlawed,excommunicated, 
villeins, aliens, &c. may be at- 
torneyes. A tem may be an 
attorney to deliver ſeiſin to 
her huſband, and the huſband 
to the wite, and he in the re- 
mainder to the leſſee for life. 


Sect. 66. 


52 


Vid. Sea. I 96. 


ty 24. E. 3.27. 11. H. 7. 13. 
ritt. 101. b. 


[5] 21. E. 4. 18. Br. feoffments. 
50. 21. H. 6. 30. 13. E. 3. At- 
torney 73. f 


deed, as Littleton ſpeaketh; Now his authority is twofold, expreſſed in his warrant, and im- 


3. It appeareth here that 
the attorney muſt [c] purſue his warrant, otherwiſe he doth not deliver ſeiſin by force of the Ce] 12. Af. pl. 24. 26. AT. 39, 


11. H. 4. 3. 10 II. 7. 11. H.. 
plyed in law, both which he muſt purſue, and firſt of his expreſſe authority. A man ſeiſed 28 * U 
of blacke acre and white acre makes a deed of feoffment of both, and a letter of attorney to (9 Cd. 7% b. 

enter into both acres, and to deliver ſeiſin of both of them according to the forme and 27. Aff. 61. 41, Al, 10 41. E. 
effect of the deed, and he entreth into blacke acre and delivers ſeiſin ſecrundani forman 3. 1. ; 

tartæ, this livery and ſeiſin is good, albeit he did not enter into both, nor into one in the (2, Leon. 73. 

name of both; for when he delivereth ſeiſin of one ſecundum formam carte, this is tantamount 
and implyeth a livery of both. So when the feoffment is made to two or more, and the attor- 
ney is to make livery of ſeiſin to both, and the attorney make livery of ſeiſin to one of the 
feoffees /ecundum formam et ſfectum carte, this is good to both, and yet in that caſe he that is 
abſent may waive the livery (3). It leſſee for life make adeed of teoftment and a letter of attor- 
ney to the leſſor to make livery, and the leſſor maketh livery accordingly, notwithſtanding he 
ſhall enter for the forfeiture, But if leſſee for yeares make a feoffment in fee and a letter of at- 
torney to the leſſor to make hvery, and he make livery accordingly, this livery ſhall binde 
the leſſor, and ſhall not be avoyded by him : for the leſſor cannot make livery as attorney to 
the leſſee, becauſe he had no treehold, whereof to make livery, but the freehold was in the 
kflor(4). If the leſſor make a deed of feoffment, and a letter of ny to the leſſee for yeares Tr. 9, Eliz. in com, banco. (5) 
to make livery, and he doth it accordingly, this ſhall not drowne or extinguiſh his tearme, (Mo. 11. Cro. Ja. 177.) 
becauſe he did it as a miniſter to another (6) and in another's right, and is accounted in judge- 
ment of law the act of the other and the feoffee claimeth nothing by him (7). | 

If one as procurator or attorney to another preſent to his owne benefice, he puts him- x7, E. 3. 6f. (F. N. B. 35.0.) 
ſelfe out of poſſeſſion, becauſe he commeth in by the induction and inſtitution of the ordinary. 

It the tenant deviſe that the lord ſhall fell the land, and dieth, and the lord ſelleth it, the 
ſeigniory remains, But if the lord or a grantee of a rent charge had been alſo Ce* que uſe 

of the land, and after the ſtatute of R. z. and before the ſtatute of 27. H. 8. Ce que uſe bad (1. Co. 111. Poſt 265. b.) 
made a feoffment in fee of the land, albeit the land paſſeth from the teoffees, and his feoff- 

ment is warranted by the power given to him by the ſtatute, yet the ſeignory or rent charge is 

extinct by his feoffment, for that he hath not a bare authority as the attorney hath (8). 

If a man be diſſeiſed of blacke acre, and white acre, and a warrant of attorney is made to 
enter into both and to make livery, there if the atturney enter into blacke acre onely and makes (Poſt 252. b.) 
bvery ſecundum formam carte, there the livery of ſeiſin is void, becauſe he doth leſſe then his 


warrant (9) 
(1) Vid. 1. Af. 16. 26. Af. 29. 35. Af. 1. 12. H. 7.27. 13. H. 7.14. 4. H. 7.13. 13. E. 4. 8. Hal' MSS.—(2) In another place 


(Poſt 310. a. 359. 2.) 


lord Coke cites a paſſage from the Miroir, which exctudes both infants and femes covert from being attornies. Poſt 128. fl. 


But that is quite reconcileable with the doctrine here; for there publick attornies for proſecuting ſuits at law are meant, whoſe 
office cannot be properly executed without conſiderable knowledge and diſcretion ; but here lord Coke in the firſt part of the 
ſentence confines himlelf to private attornies to deliver ſeiſin, which is an act ſo merely miniſterial that it may be done by the 
moſt ignorant. See thecaſe of Hearle and Greenough in 3. Atk. 695. and 1. Veſ. 298. One queſtion in that caſe was, whether 
a power of diſpoſing of real eſtate could be well executed by an infant feme-covert of the age of 193 and lord ch. Hardwicke de- 
termined againſt the execution of the power, 1. becauſe he thought in general, that ſuck a power could not be well given to an 
infant, the diſability of infancy being ſtronger than that of coverture ; 2, becauſe in the particular caſe it did not appear, that 
the power was intended to be given during infancy, the power being given zotzvithfanding coverture without the leaſt notice of 
znfancy ; and 3. becaule it was a power coupled with an intereſt, the infant having a truſt in equity for life, together with the 
truſt of the inheritance ſubject to the power.— (2) Adjudged accordingly of livery to one feoffee. T. 1651. B. R. Trotman's caſe. 
Vide M. 31. 32. Eliz. C. B. Trevillian's caſe. A ſeiſed of twwo acres makes leaſe of one acre to B for years, and afterwards makes char- 
ter of feeffment of bath acres and letter of attorney to B and C conjunctim et diviſim to make livery ; B makes livery in one acre and C 
in another, and adjudged good. Entered M. 30. 31. Eliz. Rot. 2908. Vide Bendl. n. 15. M. 42. 33. Eliz. 1868. Hal. MSS.—(4) Yet 
vide if lefſee for years makes feoffment and livery, though leſſor be on the land, it ſeems to be a forfeiture. Dy. 362. 363. 14 H. 7: Hal. 
MSS.—(<) Smyth's caſe. Hal. MSS.—(6) If 4 brings præcipe of C's land ag ainſt B, and recovers, ana C is made ſheriff, and habere 
tacias ſeiſinam comes to him, he may return goes matter on account of the miſchief. 13. H. 4. 15. 7. H 6. 33. Hal. MSS.—-(7)So it 
is livery by the lord. H 4. E. 6. Mo. u. 41. Trevillian's caſe ſupra. Hal. MSS. See notef4.—By the caſe of livery by the lord, it is 
meant, that if tenant makes feoffment of his tenancy and the lord as attorney makes livery, it ſhall not extiyguiſh his ſeignory. 
Mo. 11.—(8) See ſupra note 7.—(g) Vid. 11. H. 4. 3. If there be froffment on condition and letter of attorney to make livery ac- 
cordingly, and livery is made abſulutely, it is void and a dien. So converſo 12. Af. 24. 26. Af. 39.—H. 28. Eliz. B. R. Poph. 


* 


492. 10 #] adjudg 
/ 1 Kor Ab Stamon & Bare ; >. eule, and an intereſt withall, might grant any lefler eſtate: for in this caſe, the cuſtome 
g. 2-4. We 4 * 


Lib, 1. Cap. 7. Of Tenant for yeares. Sect. 67. 
warrant for the eſtate of the diſſeiſor in white acre cannot be deveſted without an entry. 

But there is a diverſity betweene an authority coupled with an intereſt, and a bare authori- 

ty (1). For example, a cuſtome within a mannor time out of mind of man uſed, was to grant 

| 8 certaine lands parcell of the ſaid mannor in fee ſimple, and never any grant was made to any, 
3 1 511.) fe a and the heires of his body, for life or for yeares; and the lord of the ſaid mannor did grant 


21] Hil. 36. nd. 492+ Inter that the grant and remaindet over was good; for the lord' having authoritie 


(Poſt 26 f. b. 1. Sid. 6.) that enableth him to the gteater, enableth to the leſſer, Omne majus in ſe continet minus. 


But he that hath but a bare authority, as he that hath a warrant of atturney, muſt purſue his 


.. 3 authority (as hath beene ſaid) and if he doe leſſe, it is voyd (2 


* 


By AC 


oft 


2. & 3. Ph. & M. Dyer 131. 279. A man make a leaſe for life, and after make a charter x, feoffment, with 4 letter of at- 
El. Dyer. 40. torney to deliver ſeiſin, the atturney enters upon the leſſee, this is ſufficient to convey a- 


at quam pereat. 
after a ed 


/ A 31 "Dy 51, 2. $14, 65: * Leon. way the reverſion, for (3) (that it may be ſald once for all) livery of ſeiſius being to perfect the 
25 7 9. of 0 wh. Au 45 b.) common aſſurance of lands, is alwayes expounded favorably, ut res magis 7 
, 4 [7] Paſc. 31. El. Rot. 514. in 


And all this was adjudged and 7] reſolved by the court of Common Pleas, 
Com, Banc. inter Carter pl. & by all the judges of the King's Bench, in a writ of error. 


ö bite gt . And it is to be knowne, that a deed of feoſſement beginning Omnibus Chrifti fidelibus, Er. 


32. El Rot. 791- or Sciant praſentes et futuri, &c. or the like, a letter of atturney may be contained in ſuch a 
C 


ommunis error fecit jus (ut deed; for one continent may containe divers deeds to ſeverall perſous; but if it be by in- 


dicitot) in contrariuth, 
(2. Inſt. 67 3. 2. Ro. Ab. 8. Cro. 
Eliz. 905.) 


letter of atturney in ſuch a deed is not good, unleſſe the atturney be made a partie in the 
deed indented (4). 


2 K 7 / 7 0 
Now the authoritie of an atturney implyed in the law, is, . the a b ee 1 5 7 


. to deliver ſeiſin: yet the atturney cannot deliver ſeiſin within the view, for his warrant is 
3 1 2 Com. Banc, in intendable in law of an actuall and expreſſe liverie and not of a liverie in law, and ſo hath it 
— beene reſolved (5). See more hereof here next following. ; : 

Uncore ſi liverie et ſeifin ne ſoit fait en la vie celuy que feſoit le fait. 
See £4 P4 Here albeit the warrant of atturney be indefinite, without limitation of any time, yet the 
22. H. 6. 6. , J 74 fr preſcribeth a time, as Littleton here faith, in the life of him that made the deed : but 
2 * the death not only of the feoffor, of whom Littleton fpeaketh, but of the feoffee alſo, is a 
47 AI + countermand in law of the letter of atturney, and the deed it ſelfe is become of none effect, be - 
b. lo. 253 4 . cauſe in this caſe nothing doth paſſe before livery of ſeiſin. For if the feoffor dieth, the land 
deſcends to his heire, and if the feoffee dieth, liverie cannot be made to his heire, Becauſe 
then he ſhould take by purchaſe, where heires were named by way of limitation b). And here - 
with agreeth Bracton, Item oportet quod donationem ſequatur rei traditio, etiam in vita donatoris 
BraQton, 1i.2, fo, 16. 40. AM. pl. er donatorij. Therefore a letter of atturney to deliver livery of ſeiſin after the deceaſe of 

38. 29. H. 6. 7. a. 14. E. 4. 2. the feoffor is voyd (7). 
_— E. 3. 16. b. 11. H. 7. 13. Fourthly, in all caſes the atturney muſt purſue the warrant in ſubſtance and eſſect that he 

* hath to deliver ſeiſin. 
Fiftly, all this is to be underſtood of ſole perſons, or of a corporation or body conſiſting 
18. H. 8. 3. 11. H.. tg. of one ſole perſon, or a biſhop perſon, &c. But it holdeth not in a corporation aggregate ot 
( t. Sid, 162.) many perſons capable (8). And therefore if a maior and commonalty make a charter of te- 
| oftement, and a letter of atturney to deliver ſeiſin, the livery of ſeiſin is good after the de- 
ceaſe of the maior, becauſe the corporation never dieth(g). The like of a deane and chapter, 
Et fic de fimilibus. 

Laſtly, if the leſſor by his deed licence the leſſee for life or yeares, (which is reſtrained 
{4. Co. 119. b. Ero. Ja. 103. 6. by condition not to alien without licence) to alien, and the leſſor dyeth before the lefſee 
Co. 38) 6 | doth alien, yet is his death no countermand of the licence, but that he may alien, for the 
_ 4 5. — 2 * — licence exempteth the leſſee out of the penaltie of the condition, and it was executed on the 
Court. bg. Bears, Free. 30, Part ofthe lefſor as much as might be. And ſo was it reſolved, Michael. 3. Facob, in commu- 


(1. Ro. Ab. 331. 332.) ni Banco, As if the king doth licenſe to alien in mortmaine, and dyeth, the licence may 
be executed after (10). | 


Sect, 6 7. 


(F. x. B. Watte 55. Poſt 355.) C le le leſe fait [ TEM |} tenements LSO if tenements 


waſt. Waſte, Va- 
flum dicitur à vaſtando, of wa- 
ſting and depopulating : and 
for that walt is often alledg- de demy an, ou pur le or for a quarter of a 


| | | | uarier 
#. 2. Slaning's caſe. A ſeiſed of the manors of B and C, and alſo of a mill in poſſeſſion of 1. S. by force of a leaſe for years 3 charter 


ſoient leſſes a be let to a man for 


of feoffment, with letter of attorney to enter into the ſaid manors and all other the ſaid lands and tenements and ſeiſin thereof to 


take and after ſuch poſſeſſion and ſeifin taken ſuch ſeiſin and poſſeſſion to deliver, &c. according to the form and effect of the 
deed. The attorney makes livery in the manors of C and Bx, but not of the mill, nor doth I. S. attorn. Ruled, that the mill doth not 
paſs, but that the livery of the manors was well executed. Hal. MSS. | 
(1) See ante 49. b. and Poſt. 115. a. and 181. b.—(2) Vide theſe diverſfitics. A makes letter of attorney to B C and D conjunctim 
et diviſim to make livery. If two make livery, it is void, becauſe it is neither conjunctim nor diviſim. 27. H. 8. 6. But if one makes 
livery in one parcel, and another in anothef parcel, it is good, M. 31. 32. Eliz. Trevillian's caſe. But if two make livery in preſence 
of the third, he not ſaying any thing, it ſeems good. Dy. 63. But if authority be to fix or any two of them to do an att, there if it be done by 
three it is good. 5. Rep. 91. Hoe's caſe. So where une deviſed, that his executors or any one of them might ſell his land, and made 
three execntors, and one died, and the other tauo ſold, it was ruled good; for it is not ſo firif as conjunctim et diviſim. M. 37. 38. E- 
liz. C. B. the caſe of Townſend and Whales. But if warrant be by ſheriff to three bailiffs conjunctim et divifim, execution by taus is good, 
becauſe it is the execution of 4 M. 44. 45. Eliz. King and Hobbs. Hal. MSS. See ante 52. note 3. to which part this note more 
properly belongs. See alſo infra note 6.3) So ſuck attorney may deliver ſeiſin with aſſent of leſſee for years, he being on tif land. 
Adjudged P. 1651, B. R. Wegg and Villers. Hal. MSS.—See ante 48. b.—(4) Adjudged contra between Dicker and Noland. Hal. MSS. 
See alſo another caſe contra in Cro. Eliz. gog, The caſe cited by lord Hale is in 2. Ro. Abr. 8. pl. 12.— (5) Dy. 233. Sir Walter 
Do's cafe. Hal. MSS.-—(6) /A and Bijoin-tenants in fee make charter of feaffment to C and D with letter of attorney to deliver ſeiſin, 
B or C dies, it is good as to the ſurvivor. M. 32. 33. Eliz. W. 68.—(7) Vid. letter of attorney to deliver ſeiſin after the ſeeffor's 
death in 40. Af. 38. Nota by deviſe or by ſpecial cuſtom authority may be created executory after the party's death. Leaſe to A for life, 
Pemainder to E for life, A dies, videtur, that livery cannot be made to B. P. 31. Eliz. B. RW. n. 4. Peirce and Leverſage. Hal. MSS. 


—(8) 11. H. 7. 27. 12.H.8. 5 H. 7. 25. 21. H. 9. 1. Hal. MSS. —(9) But it ſeems, that livery cannot be made till the neuu mayer 
oqvd. Com. 457, contra in licence ts the tenant to alien, ut videtur. Hal, MSS, | 


is made. Hal. MSS$,-(10) Vid. 


to one by — for life, the remainder over to another, and the heires of his body: and it was 
5 


denture between the feoffor on the one part, and the feoffee on the other part, * there a 


un home per term terme of halfe a yeare, 


* 


A. 


Lib. 1. Of Tenant for yeares. Sect. 67. 53 
quarter de un an, &c. yeares, &c. in this caſe ged to be in timber, which we 


; 1 - Call in Latine maremium, or 
en tiel caſe, i le 22 if the leſſee commit mareſuium, or mare/minm, it 


fait waſt, le liſſor ave= waſt, the leſſor ſhall is good to fetch both of them 


bob; . from the original, Firſt, in- 
ra envers luy brieſe have a writ of waſte z , TRE word. Se. 


de waſt, et le briefe againſt him, and the condly, mareninn is derived 
2-78; Qu od tenet ad writ ſhall ſay, od of the French word marreim, 


k : or marrein, which properly 
terminum annorum, Zener ad terminum anno- fſignifieth timber. ; g.. 
mes il avera un ſpe- rum, but he ſhall have An action of waſt doth lie V: Marlb. ea. 23. 2. port of the , 


- . . , 5 inſt h _ Inftir, 7. . 
ciall declaration ſur an eſpeciall declarati- r * . N. B. $5.) . 


le veritie de ſon mat- on upon the truth of life, ö he 25 the; by 
3 or guardian in chivalry (1 

ter, et le count naba- his matter, and the b fim that hath the immedi. - e 
tera le briefe, pur count ſhall not abate ate eſtate of inheritance, for —G. 0 „ ot 
ceo que il puit aver the writ, becauſe he v## or deſtruction in houſes, 5 

yg gardens, woods, trees, or in ö 
nul auter briefe ſur le cannot have any other fands (2), meadows, &c. or in 
matter. writ upon the matter, exile of men to the diſheriſon 


f f of him in the reverſion or re- 
wainder, There be two kinds of waſts, oz, voluntary or actuall, and permiſſive. [a] Waſt fa! 34: E. 3. Waſt. 143. (4. Co. 
may be done in houſes, by pulling or proſtrating them down, or by ſuffering the ſame to be 62. Mo. 54. 2. Ro. Ab. 819.) 
uncovered, whereby the ſpars or rafters, plaunchers, or other timber of the houſe are rotten(3). 
Le] But it the houſe be uncovered when the tenant commeth in, it is no waſt in the tenant, to [5] 40. AM. p. 22. 2. Mr. Dyer 
luffer the ſame to fall downe. But though the houſe be ruinous at the tenant's coming in, yet 717-23: *. . 64: * . 7. 
if be pull it downe, it is waſt unleſſe he reediſie it againe (4). [e] Allo if glaſſe windowes (tho? C5 8 e 

. . k —_— g 63. Herlakenden's caſe. 

glaſed by the tenant himſelte) be broken downe, or carried away, it is waſt, for the glaſſe is e] 22. H. 6. 18. 12. H. 8. 1, 


art gf his houſe. And fo it is of wainſcot (5), benches, doores, windowes, furnaces f and the 13. H. 7. 21. 22. E. 4. 18. 21, L. 3. £8.13. 


ikeFAnnexed or fixed to the houſe, either by him in the reverſion, or the tenant, — poenes. conn n Fro 
[4] Though there be no timber growing upon the ground, yet the tenant at his perill muſt 1 | 


20. 
keepe the houſes from waſting. If the tenant doe or ſutfer waſte to be done in houſes, yet if E. 7 * 2 —2 552 3d 
he repaire them before any action brought, there lieth no action of waſt againft him, but he 276; 5. Co. 119. in Whelpdale's 
cannot plead, Quod non fecit vaſtum, but the ſpeciall matter. caſe. 19. E. 3. Waſt. 30. 44. E. 
A wall uncovered when the tenant commeth in, is no waſt if it be ſuffered to decay, [e] If 3:44 43 E 
the tenant cut dow ne or de ſtroy any fruit trees growing in the garden or orchard, it is waſte; rann 3: 9 * 
but if ſuch trees grow upon any of the ground which the tenant holdeth out of the garden or * puer an 
d, it is no waſte (6). zs. 7.2 ee. 
orchard, n (6) 4. 58 
F] If the tenant build a new houſe, it is waſte; and if he ſuffer it to be waſted, it is a new 1 4 F. 3. 21. 14 F. 3. . 
waſte. [g] If the houſe fall downe by tempeſt, or be burnt by lightning, or proſtrated by ene- 255 (Habs. 2 Ro * 8. 1 
A a « 2 " « (Hob. 234. 2. Ro. Ab. 814. 
mies, or the like, without a default of the tenant, or was ruinous at his comming in, and fall 


. g a 815. 820. 1. Ro. Ab. 507. cont. 
downe, the tenant may build the ſame againe with ſuch materialls as remaines, and with Mo. 7.) 


other timber which he may take growing on the ground for his habitation, but he mult not IE] 4. Co. 63. Herlakenden's 
make the houſe larger then it was. If the houſe be difcovered by tempeſt, the tenant muſt in N 0 *. 7 .. 1 * 4 
convenient time repairelt (7). Æ 2 2. K 44 4. 444 72 4. Jie ele. 215 J 1 4 4 8 2 was, i p 
LI If the tenant of a dove houſe, warren, parke, vivary, eſtangues, or the FL 4s take [e] Temps E. 1. waſt. 128. Brit. fo. 
ſo many, as ſuch ſufficient ſtore be not left as he found when he came in, this is waſt, and 34. ö R. 2. waſt 97. 12 H. 8. 
to ſuffer the pale to decay, whereby the deere is diſperſed, is waſte (8). | 1. Pl. Com. 322. 7. H. 3. Waſt. , 
And it is to be obſerved, that there is waſt, deſtruction, and exile, Waſt properly is in hou- . Ro. Ab. Jig.) $4 . 
ſes, gardens, (as is aforeſaid) in timber trees, (wiz. oke, aſh, and elme, and theſe be timber [7 . . 2 4 


trees in all places) either by cutting of them down, or topping of Them, or doing any act N65 F.N,. co. oa 
[<7 Ant. whereby the timÞBer may decay. Alſo in countries where timber is ſcant, and beeches or the [4] 4 E. 3. Wat. 32. - K. En. . HC HT : 


F {144 like are converted to building for the habitation of man, or the like, they are all accounted 7 2. 42. E. 3. 6. b. 5. E. 4. 100. | A A 
30. 


timber. [/] If the tenant cut down timber trees, or ſuch as are accounted timber (10), as is 41. E. 3. waſt. 82. 20. E. 3. waſt. 


5 aforeſaid, this is waſt, and if he ſuffer the young germins to be deſtroyed this is deſtruction 3; U E: + 7: (9) 

7 u [4] So it is, if the tenant cut down underwood, (as he may by law) yet if he ſuffer the young Rhett hard ape 
e 

a 


germins to be deſtroyed, or if he ſtub up the ſame, this is deſtruction, | 8. E. 2, waſt. 111. 4. E. 6. Waſt. 
A [/] — dowhe ot willowes, beech, birch, aſpe, maple, or the like, ſtanding in the defence Br. 136. (Cio. Ja. 126. 4. Co. 63. 
2.4 34 and ſafeguard of the houſe, is deſtruction, L] If there be a quickſer fence of white thorne, (4.1 Ro. Ab. 569.) 
; it the tenant ſtub it up, or ſuffer it to be deſtroyed, this is deſtruction (ii), and for all theſe and 171 11 * e 
. . . . p 12. H. . 1. 
the like deſtructions an action of waſt lyeth. [2] The cutting of dead wood, that is, Ub; arbores (, 116. El. Dy. 332. 20. E. 3. 
unt aride, mortux, cava, non exiſtentes macremium, nec portantes fructus, nec folia in aftate, is Ula. 32. F. N. B. 59. m. 


no 
(1) Some of theſe were not puniſhable at common law. See Poſt 53. b. and 54. a. 


(2) On aurit of waſte in lands, one cannot aſſign waſle for cutting of trees, becauſe for that the writ ſhould be in boſcis. Tr. 6. Eliz. 
More u. 200. Hal. MSS. | | 5 
(3) But the bare ſuffering them to be uncovered, without rotting the timber, is nut waſte. P. 9. Jac. C. B. Knoll's caſe. Converting tada 
chambers into one, cr E converſo, or converting an hand. mill into an horſe-mill, is waſte. H. 4. Jac. C. B. Graves caſe. Hal. MSS. 
g(4) Do i Loy houſe built de novo was never covered in, it is not waſle to abate it. 40. Af. 12, Vid. 21. H. 6. 46. 26. E. 3. 26.Dy. 
36. Hal. MSS. | 


G 7 7, (5) It is ſaid, that a tenant for years during his term may take away chimney you and even wainſcotg. See 1. Atk. 477. 22 ft 2 2 He ud PAL, 
e 


Lhe 0 for 3- Atk. 13. and note there the diſtinction taken as to r between the and Xecutor, , of tenant 2 , ren 


veral caſes of heir 
liſe and hung in remainder, and of landlord and tenant. - S . 25. 2 . ES ˙ I1n< eS bug Prof RAE + 
ee, LEAR Hors. Bal, MS8. Lo PEE Be er an Hen ES eo ES 
_ (7) 12. H. 4. 5. Hal. MSS — The 6. An. cb. 31. which wes of he temporary, but is now made perpetual, enacts, that no ac . Front 
tion ſhall be proſecuted againſt any perſon, in whoſe houſe any fire ſhall accidentally begin, with aproviſo that the act ſhall not Z K, Hee Fr 
defeat any agreement between landlord and tenant, See Poſt 53. b. and. n. f. there. fc. af tr port 5 Peas . e, 0 
(8) If B 52 of warren by charter or preſcription 22 the land, it is waſle. Contra if it be _— flored with conies and not a # * 
legal warren. P. 40. Eliz. C. B. Moyle's caſe. C. C. n. 21. and T. 40. Eliz. n. 11. Vid, Ney u. 3iz. Moyle's caſe. Stopping and % * 
Aging coney- boroughs not waſle in a warren. Hal. MSS. See Noy 70. W497 7 3. Bi. a 
(9) 7. H. 6. 38. Dy. 35. Hal. MSS. | $f PS 7 Rood | 
(10) Beech and Whitecthorn may be timber by the cuſtom of the country, and it is ævaſte to cut them. M. 9. Jac. Palmer's caſe.” Hal.MSS. Fs He, 
f (11) But cutting up of quick-ſets is not vaſte, if it ;+ wp the ſpring, M. g. Jac, C. B. Palmer's caſe. Cutting of aſh under the growth ST . 7 


of 20 years not waſte M. 41, 41. Eliz. C. B. Hal. k e . A. habe 7 3 
| A2. Ro c Pl]. 
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Lib. ; 9 Cap. 7. Of Tenant for yeares. Sect. 7. 


fo] 44 k. 3. 44. 20. E. 3. Waſt. no waſt ; but turning of trees to coles for feuell, when there is ſufficient dead wood, is waſt. $4. 


2. F. N. B. 59. b. 19. E. 3. [e] It the tenant ſuffer the houſes to be waſted, and then fell down timber to repaire the ſame, 


n nr „ 4. e of mettall, coale, or t 


b. 59. n. & 149. c. 20. E. 3. as well as he may take convenient timber trees (1). 
Wait. 32. (2. Ro. Ab. 815.116.) [] It is waſt to ſuffer a wall of the ſea to be in decay, ſo as by the flowing and reflowing of 
[9] Anno 6. El. Of the report ot the ſea, the meadow or marſh is ſurrounded, whereby the ſame becomes unprofitable: but it it 


7. 2 22 A 168. "5 be ſurrounded ſuddenly by the rage and violence of the fea, occaſioned by winde, tempeſt, or 


Mo. 62. 69.) the like, without any detault in the tenant;[r] this is no waſt puniſhable (2). So it is, it the 
+] 20. H. 6 1.F.N.B. 59. u. tenant repaire not the bankes or walls againit rivers, or other waters, whereby the meadows 
6. Fi. ubi ſupra. or marſhes be ſurrounded, and become ruſhy and unprofitable (3). 


[/ ] Art men 1/1 It the tenant convert arable land into wood, or # coxwer/o, or meadow into arabic it is 
44. (z. Ro. "Ab. $14. Cro. J. waite, tor it changeth not onely the courſe ot his huſbandry, but the proote ot his evidence, 
| [7] The tenant may take ſufficient wood to repaire the walls, pales, fences, hedges und 


i : 182.) g 
* . oe * Mn 16. El. Dy. 332. 2t- H. 6. ditches, as he ound them, but he can make no new (4) : and he may take alſo ſufficient plou - 
Ms 7 45. 5: Þ- 4+ e E- 3- bote, firebote, and other houſbote. | : 
And) „ „ by rag 4 3. Waſt. The tenant cutteth downe trees for reparations and ſelleth them, and after buyeth them 
„ „ 19. F. 3. Walt. 30. (Cro. Ja. againe, and imploys them about neceſſary reparations, yet it is waſt by the vendition: he 
— PAY TS 3 ) cannot fell trees, and with the money cover the houſe: burning of the houſe by negligence or 


miſchance is waſte (5). 


= - * [4] 3 E. 3. Waft. 5. Brafton lib. [] If a man make a leaſe for life and by deed grant that if any waſte or deſtruction be 


2 


315. done, that it ſhall be redreſſed by neighbours, and not by ſuit or plea, notwithſtanding an action 


x] Braton fol. 168. Fleta lib. [A] Bracton, Fleta, and Britton doe uſe the ſame diviſion as is aforefaid, wiz. Yaſtum, de- 


: lag ) 
2 tb. $1 GE, of walt ſhall lye, for the place waſted cannot be recovered without a plea. 


mn 2 of, 2 


T. cap. 11. 16. fl. 3. Waſt. 135. frnto, et cailium, in their proper fignification. 


K a Zap, ce. 7. E. 2 tit. Waſt. 2. 1. E. 2. No ſomewhat is to be ſpoken of exile or deſtruction of men; exile or deſtruction of vil- 


cane E,, AA 


4 (he: Kegel, 


tnt ens ee 


172 4. H. Us Jas. 
5 V. ä 


LY 


wn oe Rn Wake bon” lames, or tenants at will, or making them poore, where they were rich when the tenant 
F. N. k. 56. H. & 55. e. Regifl. came in, whereby they depart from their tenures, is wait. [a] And vet the ſtatute of Glouc? 
Judic. 25. ſpeaketh not of exile, but it is comprehended under the general word of waſt, The ſtatute of 
5 Glouc. cap. 5. W. 1. cab T. W. 1. hath deftrndionen, the ſtatute of Magna Charta hath waſtum et deſtructiouem, the ſtatute 
- agna Charta cap. 4. Merled. f Merlebridge hath vu, wmenditionem et exilium in domibus, boſcis, wel hominibus, Oc. | 
An B | and deſtruction in their larger ſenſe are words convertible. [5] tem de hoc guod 
[+] Brat. lib. 4. fol. 316. &. „ ut eint and oh ” 50 5 go 
dicit vaſium et exilium, ſciendum eft quod non ſunt referenda ad eundem intelletum, ſed vaſtum et 
deflruftio fere idem ſunt, vaſtum idem eft quod dgſtructio, et à converſo, ct ſe habent ad omnem de- 
Aructiouem generaliter. | | 
Ie] Fleta lib, x. cap. 11. [c] YVaſtum autem et deftruftio fere equipollent et convertibiliter ſe habent in domibus, boſcis, et 
gardinis ; ſed exilium _—_— cum ſervi manumittantur et à tenementis ſuis injurioſe ꝙiciautur. 
Fortuna autem et ignis vel hujuſmodi eventus inopinati omnes tenentes excuſant. s 
[4] 7: * 3. 54. b. 2. H. f. 7. [4] No perſon ſhall have an action of waſt, unleſſe he hath the immediate ſtate of inheri- 
8 


— x << — 


. 24- 13. H. 7. 27, H. tanceFbut ſometime another ſhall joyne with him for conformity. As if a reverſion be granted 
wm. £4 a . 59. f. 8. R. 2. do two, and to the heires of one; they two ſhall joyne in an action of waſt: and in like fort the 
(5. Co. 1 ; ſurviving coparcener, and the tenant by the curteſie ſhall joyne in an action of waſte: and if 

two joyntenants be, and to the heires of one of them, and they make a leaſe for lite, they ſhall 
| q 2. H. 4. 22. joyne in an action of waſte (). [e] It the eſtate tail determine, hanging the action of waſte, and 
[ J 2. H. 4. 2 (8). the plt. becomes tenant in taile after poſſibility, the action of waſte is gone. [] If the tenant 
doth waſt, and he in the reverſion dyeth, the heyre ſhall not have an action of waſte for the 
waſte done in the life of the anceſtor; nor a biſhop, maſter of an hoſpitall, parſon, or the 

0 10, E. 4. 1. 49. E. 3. 25.23. like in the time of the predeceſſor. [g] And fo if leflee for yeares doth waſte, and dyeth, an 

S. tit. Waſt. Br. 38. E. 3. 17. action of wait lyeth not againſt the executor or adminiſtrator, for waſte done before their 
44- E. 3.3. 45- E. 3. 3. 46. E. 3. time. But if two coparceners be of a reverſion, and waſte is committed, and the one of them 
Wat. * % 2 2. Mar. die, the aunt and the neece ſhall joine in an action of waſte (10). 

7 F. Wat. 110%. z] If lands be given to two and the heires of one of them, he that hath the fee ſhall not 


(Ant. 42. a.) ü | f | 0 - 
15 24. E. 3. 27. 50. E. 3. 3. 8. have an action of waſte upon the ſtatute of Gloue. for that they are joyntenants, but his heirę 


FI. 6. 13. (Poſt 247. b. 5. Co. ſhall have an action of waite againſt tenant for life. 
75. 2. Ro. Ab. 834. Poſt.218.b.), Note after wait done there is a ſpeciall regard to be had to the continuance of the reverfiont#/ 2 
Sees 1« fen. n in the fame ſtate that it was at the time of the waſte done for if after the waſte he granteth it Play Ht 

3 though he taketh backe the whole eſtate again, yet is the waſt diſpuniſhable. So if he Kere 


i] Bract. Rb. 4. f. n . —— n "eb . - — 
1 4 318. g10 nt the reverſion to the uſe of himſelte and his wife, and of his heires, yet the waſt is diſpu- 


317. Fleta lib, 1. cap. 11. Brit, g. l . ö , Anh 
tol, 168. Dock. & Stud. lib. 2. ca. niſhable, and ſo of the like, becauſe the eſtate of the reverſion continueth not, but is altered, and 7," A © 4 
1. 12. H. 4. 3. 10. H. 3. Waſt. conſequently the action of waſte for waſte done before (which conſiſts in privity) is gone. - p . Wy 

LETT, 0, 


142. 20. HI. C. 1. 4 H. 3. Waſt, [:] A prohibition of waſte did lye againſt tenant by the curteſie (i 1), tenant in dower, and a 


8 4 50 W gardian in chivalry by the common law, but not againſt tenant for lite, or yeares, becauſe 
| they 


n 6 ) Now, though mines be aten at the time, one cannot take timber to uſe in them, T. 16. Jac. Darcye's Caſe, Hutt, 19. Hob. u. 298. 
al. MSS, 
(2) See Call. on Sew. zd. ed. 146. 
(3) Becanſe he is bound to repair, though he doth hold the bank. 46. E. 3. Wafle 91. Vid. T. 6. Eliz. Mo. u. 173. Hal. MSS. 
(4) Tenant cannot make rails, where none were before. Dy. 332. Hal. MSS. : . 
(5) But now by the 6. An. c. 31. no action will lie againſt the tenant for ſuch an accident. See the ſtatute more fully ſtated in 
note 7. ante 53-a. Note alſo the paſſage from Fleta cated infra by lord Coke. 
(6) 17. E. 3. 5o. Hal. MSS. 


(7) Fine to the uſe of A for life, remainder to B in fee, with power for A to make leaſes far three lives; A makes leaſe accordingly, and 


the leſſee commits waſle ; A and B ſhall join in waſte. T. 4. Car. C. B. SachewerelPs caſe. Hal. MSS, 
(8) 21. H. 6. 46. 39. E. 3. 15+ 42. E. 3. 22. Hal. MSS. | 


| (9) 18. E. 4. 16. 10. H. 7.5. 2. E. 3. 2. Hal. MSS. 


(10) Waſte amongſt tenants in common. A makes leaſe to B for years of two parts of a meſſuage ; B commits waſle, It was ruled 
that waſte lies, and /hall be aſſigned in the intirety, but that the recovery ſhould be of only tauo parts of the damages and of two parts of 


the place waſted. P. 35. Eliz. Poph. n. . Warnford's caſe. Hal. MSS, | 
(17) Some have thought, that at common law waſte did not lie againſt tenant by the curteſy. See 2. Inſt, zor. 


a. $0. this is a double waſt. [y] Digging tor gravel, lime, clay, brick, earth, ftone, or the like, or for 


41. E. 4. Waſt. $2. 17. E. 3. 7. e like, hidden in the earth, and — when the tenant N C 
H. 6, 66. 2. H. 7. 24 F. N. Came in, is watt ; but the tenant may dig for gravell or clay tor the reparation ot the houſe, 3; TED 
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Lib. 7. Of Tenant for yeares. Sect. 67. 


they came in by their own act, and he might have provided that no waſt ſhovid be done, 

i]; A. tenant by the curteſie or in dower can hold of none but of the heire, and his heires by 
deſcent, and therefore it they grant over their whole eſtate, and the grantee doth waſte, yet 
the heire ſhall have an action of waſte againſt them, and recover the land againſt the affignce : 
but it the heire either before the aſſignement had granted, or after the aſſignement doth grant 
the reverſion over, the ſtranger ſhall have an action of waſte againſt the aſſignee, becauſe in 
both caſes the privity is deſtroyed: in all other cafes the action of waſte {hail be brought 
againſt him that did the waſte (for it is in nature of a treſpaſſe) unleſſe it be in the cafe of a 
ward [4] for there it the gardian doth waſte and afſigne over, the action lieth againſt the aſ- 
ſignee [/]. A gardian ſhall not be puniſhed for waſte done by a ſtranger, it is ſo penall unto 
him, for he ſhall loſe the wardſhip both of the body and of the land( 3), though the waſte be but 
to the value ot twenty ſhillings, and if that ſufliceth not to ſatisfe for the wait, then he ſhall 
recover damages of the waſte, over and above the loſſe of the ward. But tenant by the curteſie, 
tenant in dower, tenant tor lite, yeares, &c. ſhall anſwer for the waſte done by a ſtranger, and 
ſhall take their remedy over. [] But it there be two joyntenants of a ward, and one of 
them doe waſt both ſhall anſwer tor it. 

[+] If the gardian doth waſte and the heire within age bring an action of waſte, the gar- 
dian ſhall loſe the wardſhip as is aforeſaid, but if the heire bring an action of waſte at his 
full age, then he ſhall recover treble damages, tor then he cannot loſe the wardſhip. 

[o] An infant and baron and fem ſhall be puniſhed for waite done by a ſtranger, and ſo 
ſhall the wife that hath the ſtate by ſurvivour tor wait done by the huſband in his lite time, 
it ſhe agree to the eſtate, though there hath beene variety of opinions in our bookes. 

[2] But if tem tenant for life take huſband, and the huſband doth waſte, and the wite 
dieth, no action of wait lieth againſt the huſband in the rene, for he was ſcifed but 7» jure 
zx0ris, and his wite was tenant of the trechold ; but if a fem be poſſeſſed of a terme for yeares, 
and take huſband, and the huſband doth waſt, and the wife dieth, the huſband ſhall be charged 
in an action of waſte, tor the law giveth the terme to him. 

([] If tenant for life grant over his eſtate upon condition, and the grantee doth waſt, and 
the grantor re-entreth for the condition broken, the action of wait ſhall be brought againit the 
antee, and the place waſted recovered, 


LI If a leaſe for lite be made to a villeine, and waſte is done, the lord entreth, he ſtall E 


not be puniſhed for the waſte done before, but tor waſte done atter, he ſhall, 

I/] An occupant ſhall be puniſhed for waſte, and fo if an eſtate be made to A. and his 
heires during the life of B, A dieth, the heire of A ſhall be puniſhed in an action of waite, 

LI If a leaſe be made to A for life, the remainder to B for lite, the remainder to C in tee, in 
this caſe where it is ſaid in the Regiſter, and in F. N. B. that an action of waſt doth lie, it is 
to be underſtood after the death or ſurrender of B in the meane remainder, for during his lite, 
no action of waſte doth lie (5). 

. But if a leaſe for life be made, the remainder for yeares, the remainder in fee, an action doth 
lie preſently during the terme in remainder, for the meane terme for yeares is no impediment. 

ut if a man make a leaſe for lite or yeares, and after granteth the reverſion for yeares, the 
leſſor ſhall have no action of waſte during the yeares, for he himſelf hath granted away the 
reverſion, in reſpect whereof he is to maintaine his action. (*) Otherwiſe it is, if he had made 
a leaſe in reverſion which had been but a future intereſt, for there an action of waſt lieth du- 
ring the terme, and ſo is the booke to be underſtood, and the terme ſhall be ſaved in that caſe, 

*] No action of wait lieth againſt a gardian in ſocage, but an account or treſpaſſe, nor a- 
gainſt tenant by ſtatute ſtaple, &c. or elegit (6). 

(v] If tenant for life or yeares or their aſſignee make a grant over, and notwithſtanding take 
the profits, an action of waſt lieth againſt him, by him in the reverſion or remainder by the 
ftatute, Nota (7). 

[] If waſt be done faarfim here and there in woods, the whole woods ſhall be recovered, or 
ſo much wherein the wait har is done. And fo in houſes ſo many rooms ſhall be recover- 
ed wherein there is waſte done, but if waſt be done pi throughout, all ſhall be recovered, 
It hath beene ſaid that it the hall be waſted, the whole houſe ſhall be recovered, becauſe the 
whole houſe is denominated of the hall: but later authority is to the contrary. 

y] There is waſte of a ſmall value, as Bratton faith, Niff vaſtum ita modicum fit propter 
2 non fit inquifitio facienda. Vet trees to the value of three ſhillings and toure pence hath 


ene adjudged waſt, and many things together may make waſte to a value (9). But let us now 
returne to our author (10). | 


| Briefe de waſte, See in the Regiſter five ſeverall writs of waſt ; two at the common 
law for waſt done by tenant in dower, or the gardian ; and three by ſpeciall or ſtatute law, tor 

waſte done by tenant for lite, for yeares and tenant by the curteſie. ; 
Briefe 


(1) 7. E. 3. 34. Hal. MSS. 
(2) 26. E. 3. Vaſte 10. is contra. Hal. MSS. 


(3) Value of wardſ/hip not lol. Vid. Dy. 35. 28. H. 8. Bendl. u. 33. Hal. MSS. 
(4) 3- E. 3.18. Hal. MSS. 


(5) But though action of waſte doth not lie in this caſe on account of the intermediate remainder for life, yet a court of equity HE e, 
will interpoſe by injunction to prevent waſte. See 3. Atk. gs. and 210. re. Men ., {am e ,, be. * 
= 4 * 4 7 YT AM 1*. 31 . 


- K. rote . 


(6) Vid. F. V. B. 58. Grantee of rever/ion ſhall have waſte. Hal. MSS. Crrt . 
15 F. Ir. B. 9. C. Hal. MSS. "oy af. a 


Fs , a 
(8) 3. E. 3. 24. Hal. MSS. 29 % EU 


a 273 
. . . i 42 7. 
(9) Vid. Hil. 40. Eliz. C. B. . 9. Thorne's caſe. C. C. Vaſte to the value of 44 Hal. MSS. 


Z 
22 


34 


. Iaſt. 146 Pc? 294, 299. 4 
6. Co. . Stat. Clone. . 8. 
[i] F. N. 8 66. e. et t. Te 


F.. 1. Walt 122, 18. E. 3. 3 


1 
E. 3. 16. 38. E. 3. 24. 11. H. 4. 
18. 4. E. 3. Regiſt, 22. 3. 
Co. 23. Walker's caſe. 9. Co 112, 
Beaumont's cate (1). (2. Int, 
303. Dr. & Stud, lib. 2. c. 1.) 


[4] 27. E. 3. St, 26. E. +. 
Waſt. 10 (2). 

[1] 12. H. 4. 3. Prack. lib. 4. 
316. 319. Fleta lib. 1. c. 11. 
Brit. 168. 34. E. 3. Waſt. 146. 
44. E. 3. 27. F. N. B. 59. 4. & 
60 E & T. 


L 23. E. 3. Waſt. 6 (4). 


m oy}. 
a 4 
3 


a - 
- . yo 


ſn) 44. E. 3. 27. 8. 3. 10. 
E. N. B. 60 t. 12. H. 4. 3. 19. 
E. 2. Watt. 17. 4t. E. 3. Wait. 
8t. 3. E. 2. W.ſt. 3 7. E. 3.12. 
j 15. H. 3. Waſt. 16. ten. ps 
1. Waſt. 128. 2. H 4. 3. 4. 
E 3 13 76. 11. Aſſ. 1. 21. 
24. b. 33. H. 6. 31. a. 


6 


E. 
4 


E. 4. 
3 46. 10. E. 3. 17. 18. 9. 
42 9. E. 3. breve 246. 17. 
7. . H. 6. 52 F. N. B. 36. 
b. Doct & Stud. lib. 2. c. 1. 23. 
H. 8. Waſt. 138. 8. Co. 44. 
Willingham's caſe, 

[1 5- Co. 75 Cliſton's caſe. 49. 
3. 28. 46. E. 3. Waſt, Sta- 
tham. 10. H. 6. 11. 12. (2. luſt, 
301.) 

7. 30. E. 3 16. 

7 48. E. 3 19. 

J 6. Co. 37. le Deane and 
Chapt of Worcefter's caſe 10.Co, 
9. b. (2. Ro. Ab. 826.) 

[7] 4. E. z. 18 Cote's caſe. 3. F. 3. 
18. F. N. B. 58. c. & 59. h. 50. 
E. 2. 3. 33. E. 3. Walt, 144. 11. 
E. 3. relceit- 118. 10. E. 4. 9. 
Regiſt, 74. 2. Co. 92. inter Pa- 
Let & Caric in Bingham's ca'e, 
5. Co. 76. Paget's caſe. 10. Co. 
44 Jcnning's caſe. F. N. B. 59. 
bh. 4 E. 3. 18. 
4 E. 3. 18. F. tit. Waſt. 18. 
(u] Merlebridge cap. 17 21. E. 
3. 30. 16. E. 3. tit. Waſt. 1co. 
14. E. 3. Wait. 107. 2. E. 2. 
Waſt. x. 28. H. 6. Waſt. 9. 32. 
H. 6. 7 F. N. B. 69. E. 
{ww} 11. H. 6, cap. 5. 5. Co. 77. 
Boothe's caſe, 
[x] 8. E. 3. Waſt. 112. 4. E. 6. 
Waſt. 136. 4. E. 3. 32 15. H. 
7. 11. 15. E. . Waſt. 34. 
temps E. 1. Watt, 134. 18. II. 
8. 108). 

J Bract. lib 4. fo, 316.38. E. 3. 
121 34. E. 3. Waſt, 146. 14. 
H. 4. 11. b. F. N. B. 60. e. 


temps E. 1. Waſt. 124. 19. H. 
6. 8 (2 I). 


4 


4. 
* 


(10) It ought to be to tlie value of 40 d. at leaſt. Noy n. 18. Thore and Thomas. Hal. MSS. See Noy 4.— As lord Hale makes ſo frequent 
a reference to Noy's Reports, it may not be amils to appriſe the ſtudent, that though the book is known by the name of that very 
learned lawyer, yet there is not the leaſt reaſon to ſuppoſe, that ſuch a looſe collection of notes was intended by him for the 
Public eye. In an edition of Noy's Reports penes editorem, there is the following obſervation upon them in manuicript. A /mple 
collection of ſer * of caſes made by Serjeant Sizer from Noy's looſe papers, and impoſed upon the world for the reports of that vile prero- 
gative fellow Ney. This account of Noy's Reports, which was probably written ſoon after the fick publication in 16 56, though 
expreſſed in terms inexcuſably groſs, contains an anecdote not altogether uſeleſs. 
(11) 9. H,6,66, Hal. MSS. | 


+ 


t. . Of Tenant for yeares. Sect. 67. 


{=} Vid. Prack. lib. 5.4 db. Briefe dirra. The writs originall of the regiſter [=] (as Bructon ſaith) were formed, 


Fleta lib. 2. ch. 12. Se the ſc- 


cap. 24. of parliament they cannot be altered, or changed, which is proved by the ſtatute of W. 2, 


De vaſto. Bract. li. 4. f. 315. ſcxpe variantur ſecundum varictatem caſuum, &. And this is the reaſon that in this caſe of halſe 
=o 317. Fleta li. 1. c. 11. & à yeare the words of the writ ſhall be without change, A tenet ad terminum annorunm, and 


-* 46. K 14 77 m_—_ the plꝰ mutt make a ſpeciall declaration according to his cate, for otherwiſe he ſhould be with- 


2 4. 13. 37. H. 6. 26. b. : LOTS Ws : . 
7. H. 7. 2. 14. H. 8. 12. 18. E. waſte againſt the leſſee for lite or yeares (which lay not againſt them at the common 


3. 27. (Dr, & Stud. li, 1, ca.23-) law) ſpeaketh of one that holdeth for tearme of yeares in the plurall number, and yet here 


Vide Marlebridge, ca. 23. 2. part ble damages and the place waſted ſhall be recovered, yet a tenant for halt a yeare being with- 
of the Iuſlitutes. in the ſame miſchiete, ſhall be within the ſame remedie, though it be out of the letter of the 


ſe] 12. H. 8. 1. lil. Co. 45.79. waſte, As [a] it a houſe be ruinous at the time of the leaſe made, it the leſſee ſuffer the houſe 
>. No. 23 to tall down he is not puniſhable, for he is not bound by law to repaire the houſe in that caſe, 


F. N. B. fo. 127. 


(Hob. 234.) ground repaire the houſe, though he may utterly waſte it if he will, and ſo in many other caſes, 
17. E. 


17. E. 3. 7. 9. H. 6. 66. 12. A man hath land in which there is a mine of coales, or of the like, and maketh [H a leaſe 
H. . 18. 9. E. 4. 35. 12. E. 4. of the land (without mentioning any mines) for lite or for yeares, the leflee for ſuch mines 
8. F. N. B. 149. c. & 59. n. }, | 


7 . Co. 12. Sanders caſc- 
ils 


e 2. . mines therein, there the leſſee 7 digge for mines, and enjoy the benefit thereof, other- 
1 vuiſe thoſe words ſhould be void. 

22 A . waſte, for that it is moſt neceſſary to be knowne of all men (3). 

33-2 Now hath Littleton ſpoken of on eſtate for life, and an eſtate for yeares in ſeverall perſons, 


[4] tg. E. 2. Covenant 25. 19. [a] If a man make a leaſe for lite to one, the remainder to his executors for 21 yeares, the 4 3.As 
Go br _ 5 5 terme for yeares ſhall veſt in him (4), for even as anceſtor and heire are corvelativa, as to inhe- . A, 
>. - E 2 . $4 3 5542. ritance: (as if an eſtate for life be made to A the remainder to B in taile, the remainder to the 2.7 . 
4. 34. 14 Eliz. Dyer 309. V. 40. Tight heires of A the fee veſted in A as it had been limited to him and his heires) even ſo are J Aue 
& 41, Eliz. in Com. Bane, Ret, the teſtators and the executors correlatima as to any chattell, And therefore if a leaſe for een 25 


2215. in treſp. iater Sparke & life be made to the teſtator, the remainder to his executors for yeares, the chattle ſhall veſt, A. 
— * 


Sparke. Hill, 42, Eliz. Sir John ; py : e: "er" . . 
F leſſee himielte, as well 1 if it had been limited to him and his executors. ” 4 
p 


rum. (2. Ro. Abr. 47. 418. Mo. 
100. 339. 666. 2. Leon. 6. Velv. 


$5.) 
C HAF. 


(1) But if leſſee covenants to repair and doth not repair, waſle will not lie. 29. E. 3. 43, 21. H. 6. 6. Dy. 198. Hal. MSS. 
(2) See ante 53. b. and n. 1. there. | 
(3) See further as to waſte in the ſeveral Abridgments, title Fafte, and Fulb. 2. part Paral. Dial. 5g. fol. 49. b. 


(4) 50. Af, 1. And per curiam in Sparkes's caſe adjudged, that it ſball go to the adminiſtrator. Vide tamen M. 44. 45. Eliz. Moore's 
Reports, u. 911. contra. Vid. 4. & f. P. & M. Bendl u. 115. Gravenor's caſe, Hal. MSS. 


Lib. I. 


Of Tenant at Will. 


Sect. 68. 55 


ENANT a vo- 
lunt eſt, ou terres 
ou tenements font 
lefſes per un home 
a un auter, a aver 
et tener a Ivy a la 
volunt le leſſor, per 
force de quel leaſe 
le lefſee eff en poſ= 
ſeſſion. En liel cas le 
leſſee eft appel tenant 
a volunt, pur ceo que 
il nad aſcun certaine 
ne ſure eflate, car le 
leſſor Iuy poit ouſter 
a quel temps que il 
luy plerroit. Uncore ſi 
le lefjee emblea la terre, 
el le leſſor, apres lem- 
bleer et devant que les 
blees font matures, 
luy ouſta, uncore le 
leſſee avera les blees, et 
avera frank entre e- 
gres et regres a ſcier 
et de carier les blees, 
pur ceo que il ne ſcavoit 
a quel temps le leſſor 
voloit entre ſur luy. 
Auterment eſt ſi te- 
nant pur terme dans 
que conuſt le fine de ſon 
terme emblea ja terre, 
et le terme eſt finy de- 
vant que les blees ſont 
matures. En ceocas le 
leſſor, ou celuy en la 


Of Tenant at will; 


ENANT at will 

is, where lands 
or tenements are let 
by one man to an- 
other, to have and to 
hold to him at the will 
of the leſſor, by force 
of which leaſe, the leſ- 
ſee is in poſſeſſion. In 
this caſe the leſſee is 
called tenant at will, 
becauſe he hath no 
certain nor ſure eſtate, 
for the leſſor may put 
him out at what time 
it pleaſeth him. Yet if 
the leſſee ſoweth the 
land, and the leſſor, at- 
ter it is ſowne and be- 
fore the corne is ripe, 
put him out, yet the 
leſſee ſhall have the 
corne, and ſhall have 
free entry egreſſe and 
regreſſe to cut and ca- 
rie away the corne, 
becauſe he knew not 
at what time the lef- 
for would enter upon 
him. Otherwile it 1s 
if tenant for yeares, 
which knoweth the 
end of his terme, doth 
ſow the land, and his 
terme endeth before 
the corn is ripe. In this 
caſe the leſſor, or he in 


68. Ts 


ENANT à vo- Fleta lib, 3. cap. 15. 
lunt eſt, ou terres 

ou tenements ſont 

leſſes per un home a un 

auer; a aver et tener 


a luy a la volunt le leſ- 


for, Sc. (1) It is regularly (1, Ro. Abr $58.) 2 
true, that every leaſe at will 18. H. 6. 1. 38. H. 6. 21. 9. E. 4. 

muſt in law be at the will of 1. b. 10. E. 4. 18. b. 21. H 5. 

both parties, and therefore yo. ( 1. 8. 16. 16. H. C. 12. 
when the leaſe is made, tog 15 
have and to hold at the will 
of the leſſor, the law implyeth | 
it to be at the will of the leſſee 
alſo; for it cannot be onely at 
the will of the leſſor, but it 
muſt be at the will of the lef- \ 
ſee alſo. And ſoit is when the 
leaſe is made to have and to 
hold at the will of the leſſee, 
this muſt be alſo at the will 
of the leſſor; and ſo are all 
the bookes, that ſeeme prima 
Facie to differ, cleerly recon- 
ciled (3). 


Pur ceo que il nad flealib, 3. cap. 13. 
aſcun certaine ou ſure | 


eſtate, Fc. Alia poſſiſio 
eft pracaria, et alia pro prece 
conceſſa, ut fi quis ſine ſcripto 
conceſſerit alicui habitationem 
wel uſumfruftum in re ſua te- 
nenda ad voluntatem ſuam, hac 
quidem poſſeſſio pracaria eff et 
nuda, eo quod tempeſtive et in- 
tempeſlive pro voluntate domini 
poterit revocart, 


Uncore ſi le leſſee em- (5. Co. 8 5. a, 1. Sid. 339.) 
blea la terre, et le leſſor . ,, ee £245; 
apres le embleer, &c. ( 22/4 fi. 
The reaſon of this is, for that a. 364 
the eſtate of the leſſee is uncer- 
taine, and therefore leaſt the 
ground (5) ſhould be unmanu- 
red, which ſhould be hurtfull 


to the common-wealth, he 
ſhall 


(1) 21. H. 6. 37. Leaſe for years with proviſo that leſſor may enter at his will is a leaſe at will. Per Paſt.—2 r. H. 6.37. A grants 
to B that he may ſow A's land, which is done accordingly; yet A ſhall have the emblements, becauſe B hath not an interefl. Per Paſt. 
Hal. MSS.—See acc. as to the former caſe 14. H. 8. 12. and by Yelverton juſtice in Litt. Rep. 235. and Hetl, 128. 


(2) 49. H. 6. 18. 20. E. 4. 9. Hal. MSS, 


) See further as to the manner in which an eſtate at will may be created by act of the parties, or ariſe by adt of law, Vin. 
Abr. Eflate S. b. and T. b. Com. Dig. Eftates H. 1. 2. In 4. Burr. v. 3. page 1609. it is ſaid, that in the country leaſes at will) t - Arr + 


inconvenient exiſt only zotiozally. But this obſervation 1 preſume means, ©4-2:4 — 


in the ſtrict legal notion being found 8 
not that eſtates at will may not ariſe now as well as formerly, but only that it is no longer uſual to create ſuch eſtates by expre/* 


Fi 


FF 14 


words, and that the judges incline ſtrongly againſt implying them. See 2. Blackſt. Comment. 147: 7 


(4) 9. E. 3. 24. is according to Littleton's diverſity, aud ſo is the 11. H. 4. 90. But leſſee at will in ſuck caſe of entry of the leſſor be- 
fore ſowing ſhall not have the cofts of plowing and manuring. Hal. MSS.—See ſ. c. acc. ia Bro. Abr. Emblements pl. 7. and tenant 


by copie pl. 3. 


(5) But if leſor covenants, that leſſee for fu ſhall have the emblements which are growing at the end of the term, there the pro- 
e 


fer of the corn is well transferred to the 
Hal, 


MSS. 


= 


\ 


See Hob. 132. 


Lee, 


though it be not ſevered during the term. Hob. caſe 175. Grantham and Hawley, 
Ff 


Lib. 1. Cap. 8. Of Tenant at Will. Sect. 68. 


ſhall reape the erop which reverſion avera les the reverſion ſhall have 
he ſowed in peace, albeit the 
leflor doth determine his wil ©fees, pur ceo que le the corne, becauſe the 


before it be ripe. And ſo it is fermor conuſt le cer- leſſee knew the cer- 


it he ſet rootes, or ſow hempe 1 x A | 
or flax, or ray other aqaual e de ſa terme tainty of his terme and 


profit, if (1) after the ſame be quant ſa terme ſer- when it would end. 
k. 4. 18. (Ceo. Cha. 515.) Planted, the Telſor ouft the 5.,7 
ada ton — if the dee dieth, Any. 
yet he or his executors ſhall have that yeare's crop. But if he plant yong fruit trees, or yong 
Temps E. 1. br. 25. 10 Aff. vt. gkes, aſhes, elmes, &c. or ſow the ground with acornes, &c. there the leſſor may put him our 
5 10. E. 3. 3 : C. id. notwithſtanding, becauſe they will yeeld no preſent annuall profit, And this is not way proper 
Oland's cafe. (2. 1058530 1406 to a leflee at will, that when the leſſor determines his will that the leſſee ſhall have the corne 
132. 5. Co. 8g, 1. Ko. Abt. ſowne, &c. but to every particular tenant that hath an eſtate incertaine, for that is the reaſon 
727) which Littleton expreſſeth in theſe words ¶ Pur ceo que il nad aſcun certaine ou ſure eftate) (2). 
And therefore if tenant for life ſoweth the ground, and dieth, his executors ſhall have the corne, 
for that his eſtate was uncertaine, and determined by the act of God (3). And the ſame la is of 
the leſſee for yeares of tenant for life (4). So if a man be ſeiſed. of land in the right of his wife, 
and ſoweth the ground, and he dieth, his executors ſhall have the corne, and if his wite die be- 
fore him he ſhall have the corne( 5). But if huſband and wife be jointenants of the land, and the 
[4] 1 uh 21. 8. F. 3. 54+ hufband ſoweth the ground and the land ſurviveth to the wife, it is ſaid [a] that ſke ſhall have 
wall ER >. the corne(7). It tenant pur terme daxter wie ſoweth the ground, and Ce que wie dieth, the leſ- 
— (Cro. Cha. 515.) 7 , . . ! . 
ſee ſhall have the corne. If a man ſeiſed of lands in fee hath iſſue a daughter and dieth, 
| his wife beeing en/eint with a ſon, the daughter ſoweth the ground, the ſonne is borne, yet the 
b] 16. H. 6. 565. daughter ſhall [5] have the corne, becauſe her eſtate was lawful and defeated by the act of 
6 S. Co. 116. Olands cafe. (9) God, and it is good for the common · wealth that the ground be ſowne (8). fc} But if the leſſee at 
will ſow the ground with corne, &c. and after he himſelfe determine his will and refuſeth to 
occupy the ground, in that caſe the leſſor ſhall have the corne becauſe he loſeth his rent. 
And it a woman that holdeth land durante viduitate ſua ſoweth the ground and taketh huſ- 
band d] the leſſor ſhall have the embleaments, becauſe that the determination of her owne 
eſtate grew by her owne aft, But where the eſtate of the leſſee being incertaine is defeaſi- 
ble by a right paramount, or if the leaſe determine by the act of the leſſee as by forteiture, 
ſe] 33. E. 3. treſp. F. 254- 42. condition, &c. ſe] there he that hath the right paramount, or that entreth for any forfeiture, 
E. 3. 25. Oland's cale ubi ſupra. &c. ſhall have the corne (10). 
[] 27. H. 6.1. 37. H. 6.6. If a diſſeiſor ſow the ground and ſever the corne, and the diſſeiſee re-enter, [V] he ſhall have 
72. E. 4. 175 14. E. 6.2 __ the corne, becauſe he entreth by a former title, and ſeverance or remooving of the corne al- 
BIG yy LS 5 2 8 23. tereth not the caſe, for the regreſſe is a recontinuation of the freehold in him in judgment of 
H. 8. 32. Dyer. law from the beginning (11). | 
fg] 44. E. 3. 15. Fleta lib. 3. [g] If tenant by ſtatute merchant ſoweth the ground, and then a ſudden and caſuall profit 


cap. 15. 1 1 18 ö 
75 5 Liu as. falleth by which he is ſatisfied, he ſhall have the 'embleaments (12). 


1. E. 4. 3. 21 E. 4 f. Pl Cm. Le leſſor luy puit ouſter. There is an expreſſe ouſter, and implied ouſter, an ex- 
parſon de Honyland's caſe. preſſe, as when the leſſor commeth upon the land, and expreſly forewarneth the leſſee to oc- 
cupy the ground no longer; an implyed, as if the leſſor without the conſent of the leſſee enter 
into the land and cut downe a tree, this is a determination of the will, for that it ſhould other- 
wiſe be a wrong in him, unleſſe the trees were excepted, and then it is no determination of 
n e ts 244 the will, for then the act is lawfull albeit the will doth continue. If a man leafeth a man- 
8. Co. 89. 5. Co. go.) 45. de nor at will whereunto a common is appendant, if the leſſor put in his beaſts to uſe the com- 
14. E. 4. 6. 8. E. 4. II. Kc. mon, this is a determination of the will (13). The leſſor may by actuall entry into the ground 
determine his will in the abſence of the leſſee (14), but by words ſpoken from the ground the 
will is not determined untill the leſſee hath notice( 15). No more then the diſcharge of a factor, 
: attorney, or ſuch like in their abſence is ſufficient in law untill they have notice thereof. 
[a] 5. Co. 10. Henſtead's caſe, [a] If a woman make a leaſe at will reſerving a rent and ſhe taketh huſband, this is no 
10. Eliz. Dier a6g. b. countermand of the leaſe at will, but the huſband and wife ſhall have an action of debt for the 
rent; and ſoit is if a leaſe be made to a woman at will reſerving a rent, and the leſſee taketh 
huſband, this is no countermand of the leaſe, but the leſſor may have an action of debt or diſ- 
treine them for the rent. So if the huſband and wife make a leafe at will of the wife's land re- 
ſerving a rent and the huſband die, yet the leaſe continueth. In like manner if a leaſe be 
— two to two others at will, and the one of the leſſors or of the leſſees die, the leaſe at will 
is not determined in neither of thoſe caſes ; which are neceſſary points to be knowne (16). 


Apres lembleer et devant que les blees ſont matures. Then put the cafe 


that the corne is ripe and ready to cut downe, and the leſſor, before the leſice reapeth it, enter 
and put out the leſſee, whether ſhall the leſſee have the corne ? and it is without all queſtion 
that the leſſee ſhall have it, for by the ſame reaſon that he ſhall have it when he is put out before 
; it 
(„%) If leſſee for life of a h und dies in Auguft before ſeverance of the hops, the executor ſhall hawe them, though growing on an- 
* 1 Adjudged M. 1 . B. R. Crook n. 13. Latham and Atword. Hal. MSS. See Cro. Cha. 17 2 tt. 

(2) A ſeiſed in fee ſows the land, and deviſes to B for life, remainder to C in fee, and dies before ſeverance. Ruled 1. The executor” 
of A ſhall not have the emblements. 2. If B dies before ſeverance, his executor ſhall not have them, but they ſhall go to him in re- 
mainder. But, 3. if the deviſe had been only to B, and B had died, there the executor of B ſhould have had the coru, though B did not 

. M. 20. Jac. C. B. 2. 22. Spencer's caſe. Winch. 51.. M. 5. Jac. C. B. Stele and Arnold. Vid. Hob. 132. Hal. MSS.—See acc. 
as to the firſt point Cro. Eliz. 61. Yet it ſeems agreed, that executors ſhall have the corn growing as againſt an heir.” See 
Hob. 232. 3. Salk. 160. 2. Ventr. 187.. 3. Atk. 16. the opinion of Saund. ch. j. in Lill. Pract. Reg. tit. Emblements, and the 
year- books cited in Com. Dig. Biens G. 2. It is not eaſy to account for this diſtinction, which gives corn grogring.to the de- 
wiſee, but denies it to the keir ; though it has been attempted. See Gilb. Law of Evid, 250 IF Aer 2 HS, 

Iz) Whether executor of tenant in dower ſhall pay rent on the flatute of Merton, vid. Keilw. 125 Hal. MSS. This annotation 
lord Hale requires explanation. By the ſtatute of Merton 20. H. 3. c. 2. the widow may deviſe the corn on the land ſhe 
holds in dower, which, as ſome of our moſt ancient writers have thought, ſhe could not do before; but the ſtatute ſaves cul- 
toms and ſervices due in reſpe& of the land which the widow held in dower. Now in the caſe in Keilway it is afferted, that 
under this ſtatute the wife's executors may retain the land till they can reaſonably carry the corn out of the land; and this 1 
Wr a: fqecouy to the query, whether the executors ſhall not pay rent. See 2. Int, 80. 81. 
(4) See Gouldſb. 144. 
— (5) But it is ſaid, that if the land was ſown before the marriage, the wiſe ſhall have the corn. 1. Ro. Abr. 727. Pl. 17. 
«— (6) 7. Af. 13. 10. Af. 6. 7. E. 3. 57. Hal. MSS. 

(7) In Skele and Arnold M. 5. Jac. C. B. n. 5. D. D. the court was divided on the point, whether the wife ſhould have the em- 
blements ; but it was adjudged, that ſhe ſhould not. But in P. 26. El. C. B. n. 4. EE. in Brewfler's cafe, it was adjudged, that the 
wife ſball have them. Hal. MSS.—See Skele and Arnold in 1. Ro. Abr. 727. pl. 16. Noy 149. and Dy. 316, a. in marg. and fur- 
ther on the ſubje in the books cited Vin. Abr. Emblements pl- 16. and Com, Dig. Biens G. a. 


(1. Ro. Abr. 726) 
4] Oland's caſe ubi ſupra, 
(Dy. 31. 11. Co. 51. b.) 


(SV Seb 


Lib. 1. Of Tenant at Will. Sect. 69. 


it be ripe, he ſhall have it when he is put out when it is ripe, E' ubi eadem eſt ratio, ibi 
idem us. : : 

Et auxt franke entrie, egres et regres. i] For when the law doth give 
any thing to one, it giveth impliedly whatſoever is neceſſary, for the taking and enjoying of 
the ſame, qrando lex aliquid alicui concedit, concedere widetur et id, fine quo res ipſa efſe non po- 
700101), and the law in this caſe driveth him not to an action for the corne, but X. him a ſpeedy 
remedy to enter into the land, and to take and carry it away, and compelleth not him to take 
it at one time, or to cary it before it be ready to be caried ; and therefore the law giveth all 
that which is convenient, vl. free entry, egreſſe and regreſſe as much as is neceſſary, 

It the leſſee be diſturbed of this way which the law doth give unto him, he ſhall have 
his action upon his caſe, and recover his damages, and this action the law doth give unto him, 
for whenſoever the law giveth any thing, it giveth alſo a remedy for the ſame. But here is to 
be obſerved a diverſity betweene a private way, whereof Littleton here ſpeaketh, and a com- 
mon way. For if the way be a common way, if any man be diſturbed to goe that way, or if a 
ditch be made overthwart the way fo as he cannot goe, yet ſhal he not have an action upon his 
caſe; and this the law provided for avoyding of multiplicity of ſuites, for if any one man might 
have an action, all men might have the like, But the law for this common nuſance hath pro- 
vided an apt remedy, and that is by preſentment in the leete or in the torne, unleſſe any man 
hath a particular damage, as if he and his horſe fall into the ditch, whereby he received hurt 
and lofle, there for this ſpecial damage, which is not common to others, he ſhall have an action 
upon his caſe (2); and all this [e] was reſolved by the court in the King's Bench; And in that 
caſe it was ſaid, that it had beene adjudged in that court betweene Weſtbury and Powell, that 
where the inhabitants of Southwarke had by cuſtome a watering place for their cattell which 
was ſtopped up by Powel, that in that caſe any inhabitant of Southwarke might have an ac- 
tion; for otherwiſe they ſhould be without remedy becauſe ſuch a nuſans is not preſentable in 
the leete or torne. Note the diverſity, 

There be three kinde of wayes, whereof you ſhall [4] reade in our ancient bookes, Firſt a 
foot way, which is called Jter, quod eft jus eundi vel ambulandi hominis, and this was the 
firſt way. 

The 3 is a foot way and horſe way, which is called a&zs ab agendo ; and this vulgarly 
is called packe and prime way, becauſe it is both a foot way, which was the firſt or prime <vay, 
and a packe or drift <way alſo, | 

The third is ia or aditzs, which containes the other two, and alſo a cart way, &c. for this is 
us eundi, vehendi, et vehiculum et jumentum ducendi; and this is twofold ; wiz. regia via, the 
king's high way for all men, et communis rata, belonging to a city or towne, or betweene 
neighbours and neighbours. This is called in our bookes chimin, being a French word for a 
way, whereof commeth chiminage chiminagium, or chimmagium, whic ſignifieth a toll due 
by cuſtome for having a way through a foreſt ; and in ancient records it is ſometime alſo 
called pedagium (3). | 

If the leiſee at will by good huſbandry and induſtry, either by overflowing or trenching, 
or compaſſing of the meadowes, or digging up of buſhes or ſuch like, make the graſſe to grow 
in more abundance, yet if the leſſor put him out, the leſſee ſhall not have the graſſe, becauſe 
that the graſſe is the naturall profit of the earth. And the ſame law is if he doth ſow hay- 
ſeed, and thereby encreaſeth the graſſe. 


Auter ment eſt fi tenant pur terme dans que conuſt le fine de ſon terme, &c. 
Well ſaid Littleton (which knoweth the end of his terme) that is, where the end of the terme 
is certaine; but where the leaſe for yeares depends upon an incertainty, as upon the death of 


tenant tor lite being made by him, or of a huſband ſeiſed in the right of his wife, or the like, 


there it is otherwi Ie. 


Sect. 69. 
LSO if a houſe be 


letten to one to 
hold at will, by force 
whereof the leſſee en- 
treth into the houſe, and 
brings his houſhold- 


17 TEM % un meſe 

foit lefſe a un 
home a tener a vo- 
Hunt, per force de quel 
le leſſee enter en le 


meſe, deins quel meſe 


S J un meſe ſoit If 
fe a un home a te- 


ner a volunt, Sc. The 
reaſon of this is evident up- 
on that which hath beene ſaid 


before. 
Meſe » or Maiſon, 
called 


— 


56 


5 Temps E. 1. tit. Grant 4. 9. 

4. 35+ 5. E. 3. treſp . 21. 
H. 7. 14. b. 8. H. 6. 18. b. 2. 
R. 2 barre 237. 14. H 8. 2. 27. 
H. 8. 18. b. (11. Co. 52.) 


(5. Co. 100. 104+ b. 1. Ro. Ab. 
$8. Cro. Jam. 446. 491. F. N. 
B. 176. b. Cro. Jam. 158.) 


(e] 27. H. 8. 27. 2. E. 4. 9. 9. 
+4. 2. Tr. 41. Eliz. betweene 
Finienx and Hovenden. Vid. 
5. Co. 72. Williams's caſe. 


[d] Fleta lib, 4+ cap. 27. Brac- 
ton lib. 4+ tol. 232. (1. Ro, Ab. 
390.) 


32- E. 3. barre 261. 27. E. 3. 
78. 6. E. 3. 23. 


Carta de foreſta cap. 14. 


(F. N. B. 149. Ante 32. a. Poſt 
171, a. 179. a.) 


(1) See further on this maxim Finch. Diſc, on Law 63. and Finch. Deſcript. of Law 16, b. -. 


(2) Go ſpecial damage action on the caſe lies for not repairing, as well as for a nuſance in the highway, 
E. 4. Hal. MSS. 


P. 1657. C. B. Adjudged. 18. 


(3) See further as to ways, tit. Chimin in Com. Dig. and Vin. Abr. and tit. Highway in New Abr. and Burn. Juſt. 


(8) See ante 11, b. and n. 4. there in reſpe& to intermediate profits, where an eltate veſted is deveſted by the birth of a poſt- 
humous child. To the obſervation in that note it may be uſeful to add, that there is an important diſtinction as to meſne profits 


between real eſtate and perſonalty, The law will not permit the freehold of land, 


except in certain ſpecial caſes, to be in 


abeyance ; and therefore where an eſtate is to ariſe on a contingency, the freehold muſt veſt in ſome perſon in the mean time, 
either in the heir or ſome other perſon who takes ſubject to the contingency, and that perſon, whoever he is, has the right to 
the meſus profits for his own benefit, unleſs they are otherwiſe diſpoſed of by expreſs provifion of the parties, as in the caſe of 
truſtees to preſerve contingent remainders who are generally directed how to apply the profits they receive, or by act of par- 
liament, as by the 10. & 11. W. 3. c. 16. which preſerves contingent remainders for poſthumous children, where there are no 
truſtees for that purpoſe, and gives ſuch children the eftate in the ſame manner as if they were born in the life-time of the father, 
and is therefore conftrued to carry the profits from the father's death. But the caſe of perſonalty is different, for the right to 
that may be in ſuſpence and contingency, and generally during the time it continues ſo the profits accumulate till the veſtin 

of the capital happens, and then are added te that and belong to the ſame perſon. See 3. P. Wms. 305. 2. Atk. 473. an 

Fearn. on Conting. Rem. 2d. ed. 193 —(10) Vid. 20. E. 3. J. refpaſs 194. 46. Af. 2. Hal. MSS.—(11) According to ſome of the 
antient authorities, the diſſeiſor ſhall have the emblements, if the diſſeiſee's entry is after ſeverance. See many books cited 
on this ſubject in Vin. Abr. Emblements 54. The more modern caſes are with lord Coke. See Dy. 31. b. Dal. 30, Mo. 24. and 
11. Co. 51. b (22) See further on this ſubje& infra and alſo Perk. ſe&. 513. to 524. Vin. Abr. Emblements per tot. and Execu- 
for U. Com. Dig. Biens B. C. and G. New Abr. Executors and Adminiſtrators H. 3. and Gilb. Law of Evid. 242. to 252,—(13) 
Vid. 11. H. 6. 28. by Cottes. leſſor's granting a rent. charge doth, not determine his will, nor are the leſſee's cattle diftrainable. ther 
the qwill be deiermiubd, if leſſor or leſſee be outlawed, ſee 9. H. 6. 20. 5. Rep. 116. Hal. MSS.,—Rolle makes a guere on the caſe of 
the rent · charge. The doubt ſeems reaſonable, for the leaſe at will and the rent-charge claſh with each other. If the grantee 
has the remedy by diſtreſe, that makes the tenant's chattels liable to ſeiſure for money not due by his contract. On the other 


hand; 


Lib. 1. Cap. 8. Of Tenant at Will. Sect. 70. 


called in legall Latine m- 7} porta ſes utenſils ſtuff into the fame; 


(2, Co. 32, a.) Co, ee Eg: de meaſon, et puis le and after the leſſor 


curtelage, orchard, and gar- Jefſor luy cuſta, un- puts him out, yet he 


— cotagium is a littte core il avera fſranke ſhall have free entrie, 
7 


houſe without land to it. entre egreſſe et re- egreſſe and regreſſe 


El. ca. 1. in Doomſday, [a] See 31. Eliz. cap. 1. and - into the {aid houſe, b 
83 ; 3 Domeſday booke 8 reſſe _ meſme le : ada þ 


are called cotterell; : and in an- meſe per reaſonable reaſonable time to 
cient records haga fignificth a 7emps;, de carrier take away his goods 


_ 1 dab. ſes biens et utenſils. and utenſils. As if a 


he ſuffereth his houſe to be fo Sicome Home ſeiſie man ſeiſed of a meſe in 
ruinous as it is lie to fall dun meſe en fee ſim- fee ſimple, fee taile, or 


6] Ree. 154. F. N. B. 125. 4. upon my houſe, [5] I may . : A 8 
oh Youre 244. Six OY ng © wall de domo reparanda, ple, fee taile, O pur for life, hath certaine 


lan* may be parcel of a hoe. and compell him to repair his geprme de vie, le quel goods within the ſayd 
(Poſt 200 b.) houſe (2). But a præcipe heth d : 37 7 p uſ d k 5 
not de domo, but de meſſuagio. ad Cerraime biens gems houie, and makes nis 


i Per reaſonable temps. meme le meſe, et fait executors, and dieth ; 
[c) 22. F. 4. 27. 34. H. 6. 40. [c] This reaſonable time ſhall ſes executors, et devy; whoſoever after his 


(Cro. Jam. 335- 204. Hob. 6g. be adjudged by the diſcretion 
735. 4 Ladd. 476. 2. Ro. Rep. of the juſtices, before whom p̃uecunque apres ſa deceaſe hath the houſe, 
143. 152. 1. Ro. Abr. 523. 2- the cauſe dependeth ; and ſo mort ad le meſe,uncore his executors ſhall have 


R . 578. 5 C „ 4. 9 8 - 
„er 57% 50%: 16:4) it is of reaſonable fines, cut. Jes executors averont free entry egreſſe and 
| tomes, and ſervices, upon the 


true ſtate of the caſe depend- Frank entry egreſſe ef regreſſe to carrie out 


| A —_— 5 for 2 regres de carier hors of the ſame houſe the 
longech to the knowledge of de męſine le meſe les goods of their teſtator 


| the law, and therefore to be biens lour teſtator per by reaſonable time. 


decided by the juſtices, [4] 
! Duam longum efſe debet non reaſonable temp vo 


' definitur in jure, ſed pendet ex diſcretione juſticiariorum. And this being ſaid of time, the like 
may be ſaid of things incertaine, which ought to be reaſonable ; for nothing, that is contrary 
to reaſon, is conſonant to law, 


ens le Sicome home ſeiſi dun meſe en fee ſimple, ou fee taile, &c. This i 
ſo evide 


nt, as it needeth no explanation, 


[4] Frag. Ii. 2. ca. 52. to 
(Poſt. 59 b. 62. a.) 


Sect. 70. 


(1. Ro, Alu. $59, 2. Co. 55. b.) H ok 1 TEM, un home LSO if a man make 

| 3 fait un fait de a deed of feoffe- 

at will, becauſe he entreth by feoffement a un au- ment to another of 

the conſent of the feoffor, ter de certaine terre, certaine lands, and de- 

ef deliver à luy le livereth to him the 

ab; fait, mes nemy live- deed, but not liverie 

Jan. eee — rie de ſerfin ; en ceo of ſeiſin; in this caſe 

doth it not amouns to « livery caſe celuy, a que le he, to whom the deed 

(6. Co. 26 Ante 48. a.) 4 — its 3 effect . off pk Pp ww * 5 2 oe wa, ye Re 
ren he hr lt en oe LT ET. ee eirugtes 

57. H. 8. Feof. Br. 2. Ad ö. dalionum alia perfetta, alia ner et occupier à la and occupie it at the 


18 AE 6h. 41. Ec 3. inc et =ow paſets: ut nolan celuy, que fiſt will of him, which 
| le 


Et deliver a luy le 


(i:) See ante 5. b. note 1. where ſome authorities are cited to ſhew, how much will paſs by the word meſuage. | 
(2) Alſo an action on the caſe will Iye for damages ariſing from the negle& to repair. See Fitzh. N. Br. ed. 1730. p. 296. note a. 


— *. — — 


— 


hand, if the grantee of the rent charge cannot diſtrain, he is left without that remedy, which by the grant is expreſsly given 
to him. See 1. Ro. Abr. 860. As to the caſe of outlawry, ſee Vin. Abr. Eftate Z. b. pl. 1. In 2. Ventr. 248. one of the books cited, 
lord Hale ſays, that outlawry is not a determination till ſeiſure,—(14) Nota, if lefſee at will is oufled by a ftranger, he may re- 
enter and continue tenant at will ; but if he accepts of a ttexw leaſe from a firanger after ſuch ouſter, it has been holden, that his re-entry 
awill not re. veſl the eflate in the antient lefſor, Hal. MSS. See Vin. Abr. Eflate A.c.—(15) So if leſſes ſays, that he auill not hold any 
longer, it is not a determination of the will, unleſs he waives the poſſeſſion. 20. H. 7. Keilw. 65. Hal. MSS.—(16) If there is tenant at 
will rendering rent at Mickaelmas, and leſſor determines the will before Michaelmas, he ſball not have any rent. But it has been 
holden, that if leſſee at any day before the rent- day determines his will, yet leſſor ſhall have the rent incurring the next day after ſuch 
determination of the will. Per Fenner and Williams ; Yelverton contra. M. 3. Jac. Carpenter and Collins. Yely. 23. 20. H. 7. Keil. 
65. is accord. if leſſor doth not enter before the rent-day. Hal. MSS,—See All. 4. in which book there is an opinion by Rolle con- 
formable to that of Fenner and Williams, Alſo in 1. Sid. 339. it is ſaid to have been agreed by the court, that if land be leaſed 
at will and the rent is reſerved half. yearly or quarterly, the leſſee cannot determine his will two or three days before the rent- 
day, becauſe that would be a fraudulent determination. . . Az + Fg. 042 . ATR Mn , 


Lib. 1. 


le fait, pur ceo que il 
eft prove per les pa- 
rolt del fait, que il 
eft la volun que le 
auter avera la terre; 


mes celuy que fiſt le 


fayt luy poer oufte 
quaunt luy pleiſt. 


2 fi un meſe 
fort leſſe a tener 


a volunt, le lefſee neſt 
pas tenus a ſuſteiner 
ou repairer le mea- 
fon, ficome tenant 
a terme dans eff te- 
nus. Mes | le leſ- 
ſee a volunt fait vo- 
luntarie waſt, ficome 
en abatement des mea- 
ſons, ou en couper des 
arbres, il ęſt dit que 
le lefſor avera de ceo 
envers luy action de 
treſpaſſe. Sicome jeo 
bayle a un home mes 
barbits a compeſter ſa 
terre, ou mes boefes a 
arerer la terre, et il 
occiſt mes avers, jeo 
puiſſoy bien aver un 
action de treſpaſs en- 
vers luy nient obſtant 
le bailement. 


And the 


Of Tenant at Will. 


made the deed, be- „ donatio lecta fuerit et con- (Ante 48. 2) 


cauſe it is proved by 
the words of the deed, 
that it is his will that 
the other ſhould have 
the land; but he which 
made the deed may put 
him out when it pleaſ- 
eth him. 


Sect. 71. 


LSO if a houſe be 
leaſed to hold at 
will, the leſſee is not 
bound to ſuſtain or re- 
paire the houſe, as te- 
nant for term of years 
is tyed. But if tenant 
at will commit volun- 
tary waſt, as in pulling 
downe of houſes, or in 
felling of trees, it 1s 
ſaid that the leſſor 
ſhall have an action of 
treſpaſſe for this, a- 
gainſt the leſſee. As 
if I lend to one my 
ſheepe to tathe his 
land, or my oxen to 
plow the land, and he 
killeth my cattell, I 
may well have an ac- 
tion of treſpaſs againſt 
him, notwithſtanding 
the lending. 


ceſſa, ac traditio nondum fue- 
rit ſubſecuta. But if the deed 
be delivered in name of ſei- 
ſin of the land, or if the 
teoffor ſaith to the feoffee, 
Take and enjoy this land 
according to the deed, or 
Enter into this land and 
God give you joy : theſe 
words do amount to a livery 
of ſeifin, 


S! un meſe foit 
lefſe a tener a vo- 


lunt le les neſt pas 


Fenus, Se. For the ſta- 
tute of Glouceſter above men- 
tioned extends not to a te- 
nant at will, and therefore 
for permiſſive waſt, the leſ- 
for hath no remedy at all(1). 


Mes js lefſee a vo- 
lunt fait voluntary 
waſt, Se. [2] And true 


it is, that if tenant at will cut- 
teth downe timber trees, or 
voluntarily pull downe and 
proſtrate houſes, the leſlor 
ſhall have an action of treſ- 
paſſe againſt him, guare ai et 
armis; for the taking upon 
him power to cut timber, or 


ſo much the treehold and in- 
heritance, as it doth amount 
in law to a determination of 
his will; [5] and fo hath it 
beene adjudged (2). 

[7] It tenant at will grant- 
eth over his eſtate to an- 


other, and the E entreth, 5 


he is a diſſeiſor (3), and the 
leſſor may have an action of 
treſpaſſe againſt the gran- 
tee; for albeit the grant was 


void, yet it amounteth to a determination of his will, 
Sicome jeo baile a un home mes barbits a compeſter ſon terre, &c. 


on is, [#] that when the bailee having but a bare uſe of them, taketh upon him 
as an owner to kill them, he loſeth the benefit of the uſe of them. 


Or in theſe caſes he may 


have an action of treſpaſſe /ur le caſe for this converſion, at his election (4). 


right: 
fatto modum 


Tr paſſe 5 Tranſyreſſio derivatur à tranſprediendo, becauſe it 


ran 7 autem eft, cum modus non ſervatur, nec menſura : de 
abere, et menſuram : Nota, in the loweſt and the higheſt offences there are no 


| aces that which is 


et enim quilibet in ſuo 


acceſſaries, but all are principalls ; as in ryots, routs, forcible entries, and other tranſgreſ- 


(1) Action on the caſe doth not lie for permiſſive waſie, 5. Rep. 13. b. Hal. MSS.—The caſe cited by lord Hale is 


ſions 


Sect. 7I. 


37 


(5. Co. 13. b.) 


[g] 21. H. 6. 38. 28. E. 3. 25. 
1. H. 4. 3. 22. E. 4. 52. 


proſtrate houſes, concerneth 


(r. Ro. Atr. $60. 2. Ro. Abr. 


555• : 

1% Mich. 28. & 29. Eliz, Rot. 
318. in Com, Pac. inter Wal- 
grave & Somerſet. V. le Counts 
de Shrewſburie's caſe, 5. Co. 13. 


[i] 27. H. 6. 3. 22. E. 4. f. 
(2. Inſtit. 154. 1. Ro. abr. 661, 
663. 659. Poſt 57. b. Cro. Ch . 
25 Cro. Jam. 660. 4. Leon. 
35. 


[4] V. 11. H. 4. 24 1. E. 4. 9. 
b. 12. E. 4. 8. 21. E. 4. 19. & 
76. 22. E. 4. 5. 3. H. 7. 4. 21. 
H. 7.14 

Flet, li, 2. ca. 1. 

(2. Ro. Abr. 556. Cro. Che. 


35˙ 
(2. Inſt. 183. 3. Inſt. 20. 21.) 


counteſs of Salop, who brought action on the caſe againſt her tenant at will for ſo negligently keeping his fire, that the houſe 
was burnt; and the whole court held, that neither aftion on the caſe nor any other action lay ; becauſe at common law and 
before the ſtatute of Glouceſter action did not lie for walte againſt tenant for life or years, or any other tenant coming in by 
agreement of parties, and tenant at will is not within the ſtatute, But the doctrine that no action lies ſhould be underſtood 
with ſome limitation; for if tenant at will ſtipulates with his leſſor to be reſponſible for fire by negligence or for other per- 
miſſive waſte, without doubt an action will lie on ſuch expreſs agreement. The ſame obſervation holds with re ſpect to tenants 
for life or years before the ſtatute of Glouceſter ; for though the /aw did not make them liable to a action for waſte, yet it 
did not reftrain them from making themſelves liable by agreement. It may be of uſe here to add ſomething on the progreſs 
of the law as to the accidental burning of houſes, ſo far as regards landlord and tenant. At the common law leſſees were not 
anſwerable to landlords for accidental or negligent burning; for as to fires by accident, it is expreſſed in Feta, that fortuna ig- 
nis vel hujuſmodi eventus inopinati omnes tenentes excuſant, and lady Shrewſbury*s caſe is a direct authority to prove, that tenants 
are equally excuſable for fires by negligence. See Fleta lib. 1. cap. 12. Then came the ſtatute of Glauceſter, which, by making 
tenants for life and years liable to waſte without any exception, conſequentially rendered them anſwerable for deſtruction by fire. 
Thus ſtood the law in lord Coke's time; but now by the 6. An. ch. 31. the ancient law is reſtored, and the diſtinction intro- 
duced by the ſtatute of Gloucefter between tenants at will and other leſſees is taken away; for the ſtatute of Ann exempts 

perſons from actions for accidental fire in any houſe, except in the caſe of ſpecial agreements between landlord and tenant, See 
ante 53. a. and note 7. there, and 53. b. and note ;. there. So much relates to tenants coming in by ad or agreement of parties. 
As to tenants of particular eflates coming in by ad of law, as tenant by the curteſy, tenant in dower, and alſo before the ſta- 
tute for taking away military tenures guardian in chivalry, theſe, or at leaſt the two latter, — at common law puniſhable 
for waſte, were therefore reſponſible for loſſes by fire; unleſs indeed they were anſwerable for waſte woluntary only, and not for 


waſte permiſi ue, which is a diſtinction I have not yet met with in any book, If then tenant by the curteſy and tenant in dower 
were by the common law reſponſible for accidental fire, it may ſome time or other become neceſſary to determine, whether they 
are within the ſtatute of queen Ann. The ſtatute in expreſſion is very general, the words being, that no action ſhall be pro- 
ſecuted againſt any perſon in whoſe houſe any fire ſhall * begin ; and it ſeems calculated to take away all actions — 

8 55 caſes 


a15, i 21 


that of the Foe 2 2 Lc. . 
TA pt ths. 


. 


-v al 


Lib. 1. 


21. H. 7. 39. b. 2 E. 4+ 6. b. 7. 
E. 4. 27. a, 6. R. 2. Avourie 86. 


Poſt 142. 3.) 

1] Bracton lib. 4. fol. 3 * 4. E. 

39. 7. E. 3. 13. 44. E. 3. 24+ 
RE. * . 2. Saver 4 def. 

o. 8. E. 4. 1 4. H. 6. 30. 22. 

4. 38. 18. E. 4. 25, F. N. B. 
201. D. 203. 8. E. 2. entre 87. 
Temps H. S. Br. 15 tit. Tenant a 
volunt. Pl. com. 138. 4. H. 7. 3. 


) 
FR 270. b. Cro, Cha. 187. 


Cro, Jam. 169. Ante 57. a.) 

{=} 13 H. 7. 10. a. 21. H. 6. 
54+ f. E. 4. 3. 22+ R. 2. tit. Diſ- 
cont. 48. E. 3. 23. Pl. Com. 435. 
19. E. 4. bre. 468. 15. K. 4. 
Diſcont. 30. 6. E. 3. $6. 57. 21, 
E. 4. f. 21. H. 7. 38. 10. E. 4. 
18. Per Choke. & Litt. 

[*] Statute de Merlbridge cap. 26. 


Cap. 9. 


Of Tenant by Copie. 


fions wi et armis, which are the loweſt offences; and ſo in the higheſt offence, which is crime 
eſe majeflatis, there be no acceſſaries: but in felonies there be acceſſaries both before and 
after. 


Sect. 72, 73. 


„ 
L poet diſtreyner O TA. i le lef- OTE, if the leſſor 
JL #0 ey 


pur le rent arere for ſur tiel leaſe upon a leaſe at 
ou aver de ceo un action a volunt reſerve a will reſerve to him a 
de debt, Sc. But if he luy un annuall rent, il yearly rent, he may 


impound the diſtreſſe upon it di ; us i diſtrein 
the ground letten at will, the 7 ou 40% K Pp r le diſt e for the rent 


will is determined. Note, he 7 ent arere, ou aver behinde, or have for 
may diſtreine for the rent, and de co un action de debt this an action of debt 


yet it 1s no rent ſervice, for 77 . , 
no edt bilge nes, - © ſon election. at his owne eleQtion(1). 


but a rent diſtreinable of common right, ä 

There is a great diverſity between a tenant at will, anda tenant at ſufferance; for tenant 
at will is alwaies by right, and tenant at ſufferance entreth by a lawfull leaſe, and holdeth over 
by wrong. A tenant at ſufferance is he that at the firſt came in by lawfull demiſe, and after 
his eſtate ended continueth the poſſeſſion and wrongfully holdeth over (2). [I] As tenant pur 
terme dauter vie, continueth in poſſeſſion after the deals of Ce que wie, or tenant for yeares 
holdeth over his terme; the leſſor cannot have an action of treſpaſſe before entry. Now that 
a writ of entry ad terminum qui preteriit lyeth againſt ſuch a tenant, as holdeth over, is rather 
by admiſſion of the demandant, then for any eſtate of freehold that is in him, for in judgement 
of law he hath but a bare poſſeſſion. But againſt the king there is no tenant at ſufferance, but 
he that holdeth over in the caſes aboveſaid 1s an intruder upon the king, becauſe there is no 
laches imputed to the king for not entring(4). L] If tenant in taile of a rent grant the ſame in 
fee and dieth, yet the iſſue in taile may Ce a formedon, and admit himſelte out of poſſeſſion. 
The like law is it, if a man maketh a leaſe at will and dieth, now is the will determined, and it 
the leſſee continueth in poſſeſſion he is tenant at ſufferance, and yet the heyre by admiſſion may 
have an iſſue of Mordanceſtor againſt him (5). [a] But there is a diverſity between particular 
eſtates made by the terretenaunt, as above is ſaid, and particular eſtates created by a0 in law: 
as if a gardian after the full age of the heire continueth in poſſeſſion, he is no tenant at ſuffer- 
ance, but an abator, againſt whom an aſſize of Mordanceſtor doth lye(6). Et fic de frilibus(7). 


EE 


Abb. Aſſ. 120. b. F. N. B. 196. 
11. E. 4. 10. & 11. Bract. lib. 
4. fo. 252. 52. 

(Poſt 271, 1. Ro. Abr. 663.) 


HA. 9. Set. 73. 
f ̃ ͤ Coen: 
T 


* . 3 PR Pi FE KL 
ENANT fer ANT per co- * [ 'ENANT by copy 
2 Z Ae, i, Copie, Sc. Feen, pie de court roP of court roll is, as 
| Co. 7, Heydon's cafe. 1. Ro. Pc Lol. Cur . Copie we off 8), deins quel ma- if a man be ſeiſed of a 
(3 4 4 oc : call in Latine copiam, though 2 
r. 498.) copia in his proper ſignifica- Nor il y ad un cuſtome mannor, within which 


tion ſigniſieth plenty, but gue ad eff uſe de mannor there i 5 
we have made a Tadine word 7 eſt efe ere is a cuſ 


of the French word copic, lemps dont memorie tome, which hath beene 
and this is ancient, for in ne court, que certaine uſed time out of minde 
on ON. — 5 2 nn Ii. lenants deins meſme of man, that certaine 
beranda, which is grounded le inanor ont uſe tenants within the 


upon the ſtatute of 2. H. 4. daver terres et te- ſame mannor have uſed 
ca, There is no tenant 


in the law, that holdeth 77<77ents, à tener à to have lands and te- 


enux 
(1) But in his count in debt againſſ leſſee at will, he ought to hau that he entred ; but otherwiſe it is as to leſſee for years. 18. H. 
8. 1. Dy. 14.—Debt lies againfl copyholder for his rent. Adjudged M. 10. Car. B. R. Hitcham's caſe. Hal. MSS.—Hitcham's caſe is 
in 1. Ro. Abr. 374. P. pl. 1. and 374. Q pl. 3. But from Rolle's report of the caſe, and from ſome ſubſequent authorities it 
ſeems doubtful, whether debt will lie tor rent againſt a rag bmgen particularly unleſs the lord has conveyed away the manor 
and ſo loſt the remedy by diſtreſs. See Carth. 92. and Gilb, Ten. zd. Lond. ed. 308.—(2) As to holding over, ſee 4. G. 2. c. 28. b 
which every tenant for life or years or other perſon claiming under or by colluſion with ſuch tenant, who ſhall wilfully hold 
over after determination of the term and demand made in writing of delivery of the poſſeſſion by the landlord or him in re- 
verſion or remainder, is made liable to the payment of double the yearly value of the lands detained. This ſtatute only took 
in caſes in which the landlord gave notice to quit, and therefore the deficiency was ſupplied by the 11. G. 2. c. 19. which ex- 
tends the proviſion for double rent to the holding over after the tenan;'s giving notice to quit. See acaſe on this latter ſtatute 
in 4. Burr. v. 3. page 1603, See alſo 6. An. c. 18. ſ. 2. againſt holding over by guardians or truſtees of infants and by huſbands 
ſeiſed in right of their wives and by all others having particular eſtates determinable on any life or lives.—(3) Vid. 21. H. 6. 38. 
Hal. MSS.—(4) 4 H. 6. 12. Hal. MSS.—( 5) If the heir accepts rents from him, he is tenant at will to the heir. 10. E. 4. 18. Je- 
nant for years ſurrenders, and flil! continues poſſeſſion, he is tenant at ſufferance or diſſeiſor at election. Dy. 62. Hal. MSS.—(6) Aud 
if guardian in ſuck caſe dies ſeiſed, the entry of the heir tolls. 7. H. 4. 42. per Cul. Hal, MSS.—(7) See further as to tenant by ſuffer- 
ance in title Efate Vin. Abr. and Com. Dig.—(8 Si come un home ſoit ſeifie d un maner. L. and M.—Roh.—P. and Red. 


caſes of accidental fire as well from other perſons as from landlords. Note, that it has been doubted on the ſtatute of Ann, whe- 


ther a covenant to repair generally extends to the caſe of fire, and ſo becomes an agreement with in the ſtatute ; and therefore 


where it is intended, that the tenant ſhall not be liable, it is moſt uſual in the covenant for repairing expreſsly to except accidents 
by fire.—Note alſo, that the diſtinction which is taken as to waſte at common law between tenants coming in by a&of law and 
tenants whoſe eſtates accrue by a# of parties, will not univerſally hold; for tenants by ſtatute- merchant and Ratute-ſtaple, 
though they come in by proceſs of law, are not puniſhable for waſte. 6. Co. 37. Perhaps the reaſon of this may be, that it is 
in the power of debtors to prevent the commencement of theſe eſtates or to determine them by paying the debts, for which 
creditors have ſuch eſtates, and alſo that the tenants of ſuch eſtates are accountable for all profits they make beyond the amount 
of the debts due to them. (z) Yet if a ſtranger cuts trees, the tenant at will ſhall laue action, as ſhall alſo the leſſor, regard being hal to 
their ſeveral loſſes. 2. H. 4. 12. 19. H. 6. 45. Hal. MSS.—(3) Lefce at wilt makes leaſe for years, and the leſſee enters. Ruled on ſolemn 


| argument, 


en fee ſimple, ou 
en fee taile, ou a 
terme de vie, &c. a 
volunt le fſergnt- 
or ſolonque le cu- 
ſtome de meſme le 
manor. 


eux et a lour heires 


a cura, quia in curiis publicis curas gerebant. 


nements to hold to 
them and their heires 
in fee ſimple, or fee 
taile, or for terme of 
life, &c. at the will of 
the lord(1) according to 
thecuſtome of the ſame 
manor. 


And Britton faith that ſome that be free of blood doe hold land in villenage, and Little- 
ton himſelte in the next chapter calleth them tenants by baſe tenure : and in F. N. B. fol. 12. C. E: 


Le, A — YH 
ceft terme, que eft ore a ceſt jour appel copitenaunts, on copiholders, ou tenaunts per copie, oft forſ- $35 NG 
- que un novel noſme trove, car dancient temps ils fuer“ appelles tenants in willenage, ou de baſe te-J . AS £26 £95 ; 
nure, Sc. [] And yet in 1. H. 5. 11. they be called copiholders, in 14. H. 4. 34. tenant per le II] 1. H. g. 11. 14. H. 4. 34. = dd N 0 
Co. 2. , 2 


werge, in 42. E. 3. 25. tenant per roll ſolongue le volunt le ſeignior ; and in the ſtatute of 4. E. 1. 42. E. 3. 25. V.. 4. Co. 
called extenta manerii, they are called cuſtumarii tenentes, and fo doth Fleta call them; and be- Browne's caſe, 

fore him Ockam (2) (who wrote in the raigne of H. 2.) ſpake of them, and how, and upon 

what occaſion they had their beginning. 

[c] Terra ex ſcripto Saxonice Bockland. Fundum weteres aut ex ſcripto qui Bockland, i. bookland, [e] Lamb. verb. Terra ex ſeripto. 

aut fine ſcripto qui Folkland dicebatur, poſſidebant. Bunce fuit ex ſcripto poſſeſſio commodior erat con- 

ditione, hereditaria, libera, atque immunis. Fundus fine ſcripto cenſum penfitabat annuum, atque M- 

ciorum ſervitute quadam eft obligatus. Priorem wiri plerunque nobiles atque ingenui, poſterioren 

ruflici fere et pagani foſſidebant (3). 
| O Curia, court is a place where juſtice is judicially miniſtred, and is derived (4. Iaſtit. 268.) 
[4] The court baron muſt be holden on ſome [4] Vid. 4. Co. 24. inter Mur- 
part of that which is within the mannor, for if it be holden out of the mannor it is voyd, 3 tas fol. 37, J 
unlefle a lord being ſeiſed of two or three mannors hath uſually time out of mind kept at 2 226 WW 
one of his manors courts for all the ſaid manors, then by cuſtome ſuch courts are ſuf- 
ficient in law, albeit they be not holden within the ſeverall mannors(4). And it is to be un- 
derſtood that this court is of two natures, the firſt is by the common law, and is called 
a court baron, as ſome have ſaid for that it is the freeholders or freemans court, (for ba- 4- Co. 26. Melwitche's caſe,Byit- 
rons in one ſenſe ſigniſie freemen) and of that court the freeholders being ſuitors be judges, ** fol. 274. * 
and this may be kept from three weekes to three weekes. The ſecond is a ey | N 
court, and that doth concerne copiholders, and therein the lord or his ſteward is the judge. 
Now as there can be no court baron without freeholders, ſo there cannot be this kind 


Lib. 1. Of Tenant by Copie. Sect. 73. 58 


by copie but onely this kinde 
ot cuſtomary tenant, for no 
man holdeth by copie of a 
charter, or by copy of a fine, 
or ſuch like, but this tenant 
holdeth by copy of court roll, 

[a] Bracton calleth copi- [a] Brafton lib. 2. cap. 8. fol. 
holders wia /ockmannos, 26. & lib. 4. fo. 209. Britton 
not becauſe they were bond, ow 2 lib, gt AIRS 
but becauſe they held by baſe rk pa * 3 mu" gy > N. 
tenure by doing of villein B. f. 1. c. es 
ſervices d i os 


. 


(1. Ro, Abr, 527.) 


6. A 


(4. Co. 26, b.) 


: . (> tot ff rt Clo ele a D 
of cuſtomary court without copiholders or cuſtomary holders. And as there may be aa == . £4, . e | J 
court baron of freeholders only without copiholders, and then is the ſteward the regiſter, 2 2. , . Al aryonyr 5; BS 22: . 
ſo there may be a cuſtomary court of copiholders onely without freeholders, and then = << 2a< 4, PA ME: Seo 1 
is the lord or his ſteward the judge (5). And when the court baron is of this double na- 4: . 2 5; Ae, e, Feels 17, 7 IQ 
ture, the court roll containeth as well matters appertaining to the cuſtomary court, as to the . — 2 245% x 
| court baron. a Sek? 
; And for as much as the title, or eſtate of the copiholder is entred into the roll whereof - Pony hy an 7 EA 
5 the ſteward delivereth him a copie, thereof he is called copiholder. [e] It is called a ſe] Lamb. fol. 128. & 


court baron, becauſe amongſt the lawes of King Edw. the Confeſſor it is faid : Barones vero Cambden Brit. fo, 18 1. b. Brit- 
qui ſuam habent curiam de ſuis hominibus, Sc. taking his name of the baron who was lord of ©" fol. 874- 

the mannor, or for that properly in the eye of law it hath relation to the freeholders, [F] LV] Mirror cap. 1. ſect. 3. 
who are judges of the court. And in ancient charters and records the barons of London, 

and barons of the cinque ports, do fignify the freemen of London and of the cinque ports, 


Seiſie dun mannor. 


dum eft, quod manerium poterit eſſe per ſe ex pluribus edificiis coadjuvatum ſive willis et hamletis = For. ne lib. 6. cap. 49. / 7 1,9 z 
edjacentibus, Poterit etiam eſſe manerium et per ſe et cum pluribus willis, et cum pluribus ham- 2 * e. 
lettis adjacentibus, quorum nullum dici poterit manerium per ſe ſed ville ſue hamlettæ. Poterit £21: SEL , Say? 
etiam efſe per ſe manerium capitale, et plura continere ſub ſe maueria non capitalia, et plures wil- 7, 2 


las et plures hamlettas quaſi ſub uno capite aut domino uno, 
autem fieri paterit ex pluribus willis wel una, plures enim wille poterunt efſe in corpore ma- 


merii ficut et una (6). And in theſe [+] ancient authors you 


Mr | e, Tent ere, 
manſionem, willam, et manerium. Concerning the inſtitution of this court by the 7 R 2 5 2 A 1fT, 
lawes and ordinances of ancient kings and eſpecially of King Alfred, it appeareth 7 , 

| that | 
(1) Nota, theſe words ad voluntatem domini are material to expreſs copyhold ; for if theſe words be omitted in pleading , it ſhall be © /. e 
intended, that the eſtate is a cuſtomary freehold, M. 7. Car. B. R. Crook u. 7. Hughes's caſe. Hal. MSS. See Cro. Cha. 229. See fur- n 7 


ther as to cuſtomary freehold Poſt 59. b. and note 1. there. — (2) This author, whom lord Coke cites on ſeveral occaſions, accord - Je 1 ff 
ing to Sir William Dugdale wrote a book on tenures of the king, but did not perfect it. Dugd. Orig. Jurid. 1ſt ed. 56. I ima- aer 
gine, that this book is the work referred to by lord Coke; but whether it is in print, or lord Coke cites it from a manuſcript, 


Manerium dicitur a manendo ſecundum excellentiam ſedes mag- Domeſday. | RE Co 2.616. 
na fixa et ftabiliss Lageman, i. habens ſocam et ſacam ſuper homines ſuos, Ec. [ g Et ſcien- £] Bracton lib. 4. fo. 112. Fleta C 2 
5 


4 - 


FA 22 FAD 


I $6 Hale 
IU) g, 


* . 

, 
. / - Hr T7 FA 2 t 

all ſee the difference, inter Lb] Brac. lib. 5. fo, 434. Flera / 2, . <4 


And afterwards, Manerium 7 


J have not yet been able to learn.— (3) See ante 5. b. and note 1. there, and 6. a. and note 6. there.—(4) See acc. Cro. Cha. 367. 
But the lord may take a ſurrender out of the manor, becauſe that may be done out of court; and ſo may the ſteward if there 


is a ſpecial cuſtom, or according tg. latter. authorities withour. 
ficient.—The king conflitutes A = ? 7 ds of by pa? 

ought to have been ſub magno ſigillo, and both ought to have holden the courts, yet it was ruled, that grant by one was good. So it ts 
as to the lords clerk or an under fleward. P. 22. Eliz. Scacc. Hal. MSS.—The doctrine in this caſe ſeems confirmed by the caſes 
and authorities cited in Vin. Abr. Steward F. G. J. K. and Com. Dig. Copyhold C. 5. Note alſo particularly what is expreſſed in 
Co. Copyhold. ſect. 45. in reſpect to the law's not being nice in examining the imperfections of the ſteward's authority, where 


his acts are ordinary and neceſſary, and not of a judicial kind. 


exwards of a manor by patent ſub ſigillo ſcaccarii z A holds courts ; and though the appointment 


— —— 


See 1. Salk. 184. and Poſt 59. a —(5) 4 fleward de facto is ſuf- . cam 


6) For other explanations of the word manor, fee in Cow. In- 


terp. voc. Manor, and the books there cited, particularly Fulb. Paral. part 1. fol. 18. a. 


argument, 1. That it is only a diſſeiſin at election, and not prima facie. 2. That admitting it to be a diſſeiſin the leſſer at will is the aife 


fſeifor, and has gained the freehold, and not the leſſee for years. Paſch. 9. Car. B. R. Blunden ard Baugh. Hal. MSS.——See S. C. in 
W. Jo. 315. Cro. Cha. 403. Litt. 297. 372. and 1. Ro. Abr. 661. See alſo Mr. Atkins's caſe in 4. Burr. vol. 1. page 60. in 
which the curious doctrine of difei/in by election is molt elaborately explained.—(4) A lefee for 20wears makes leaſe to B for ten; 
B continues in poſſeſſion after expiration of the leaſe for ten years, and commits waſte. A may have either treſpaſs or action on the caſe, be- 
cauſe he is chargeable over in waſte. P. 6. Car, B. R. Crook n. 7. Weſt and Treude, Hal. MSS. See Cro. Cha. 187. and 8. C. W. Jo, 


224, 


D 


Libr. Cap. g. Of Tenant by Copie. Sect. 74. 


that the firſt kings of this realme had all the lands of England in demeane (i), and Jes grand \ 


manors et royaltics they reſerved to themſelves, and of the remnant they, tor the defence of 
the realme, enſcoffed the barons of the realme with ſuch juriſdiction as the court baron now 
hath, and inſtituted the frecholders to be judges of the court baron. And herewith agreed 
the aforeſaid law of Saint Edward, And it is to be obſerved, that in thoſe ancient lawes un- 
der the name of barons were compriſed all the nobility. 

There may be a cuſtomary manor granted by copy of court roll (2). So although the 
word be (/e;/ic) which properly betokeneth a freehold, yet tenant for yeares, tenant by ſta- 
tute merchant, ſtaple, elegit, and tenant at will, gardian in chivalry (3), &c. who are not pro- 
perly ſeiſed but poſſeſſed, are domini pro tempore, not only to make admittance, but to grant 
voluntary copies of ancient copibotd lands which come into their hands(4). And therefore 
there is a diverſity between diſſeiſors, abators, intruders, and others that have defeaſible 
titles; for their voluntary grants of ancient copihold lands ſhall not bind the diſſeiſees or 
others that right have (5). And voluntary grants by copie, made by ſuch particular tenants 
as is aforeſaid, ſhall binde him that hath the freehold and inheritance, becauſe all theſe be 
law full lords for the time being; but ſo is not a tenant at ſufferance, becauſe he is in by wrong 
as hath been ſaid, and fo [4] was it adjudged P. 29. Eiiz. inter Rowſe & Artois 4. Co. 24. 
But admittances made by diſſeiſors, abators, intruders, tenant at ſufferance or others that 
have defeaſible titles, ſtand good againſt them that right have, becauſe it was a lawtull act, an 
they were compellable to doe them. 

[4] And yet in ſome ſpeciall caſe an eſtate may be granted by copie, by one that is not 
dominus pro tempore, nor that hath any thing in the manor. As if the lord of a manor by his 
will in writing deviſeth, that his executor ſhall grant the cuſtomary tenements of the manor 
according to the cuſtome of the manor for the paiment of his debts, and dieth, the executor, 
having nothing in the manor, may make grants according to the cuſtome ot the manor (6), 


Deins quel mannor il y ad un cuſtome, que ad eſte uſe de temps dont 
memory ne court, &c. Of this cuſtome here ſpoken of there be three ſupporters. The 


firſt is time, and that muſt be out of memory of man, which is included within this word 
(cuſtome) ſo as copihold cannot begin at this day. [I] The ſecond ſupporter is that the 


fr. Co. 140. b. Cro. Jam, 260. 
Mo. 9 5. 8. Co. 63. b. 1. Ro. Abr. 
499. 4. Co. 26. b. 23. b. Cro. 
Jam. 98.) 


(i) 4. Co. 24. p. 29. Elis. inter 
ous & Artes, 


* 


[a] Dier. Mich, 7. & 8. Eliz, 
Manulcript, 


[!] Vid. 4. Co. 24. inter Murrel 
& Smith, 
of Littleton, que certeine tenants deins meſme le mannor, Sc. The third ſupporter is that it hath 
beene demiſed and demiſible by copie of court roll; for it need not to be demiſed time out of 
mind by copie of court, but if it be demiſible it is ſufficient. For example : if a copihold 
tenement eſcheat to the lord, and the ord Feepeth it in his hands by many yeares, during 
this time it is not demiſed but demiſible, for the lord hath power to demiſe it againe 7). 


A volunt le ſeignior ſolonque le cuſtome. So as he is not a bare tenant at will, 


but a tenant at will according to the cuſtome of the mannor, as ſhall be ſpoken more hereafter 
in this chapter. 


Certeine tenements. What things may be granted by copy, is neceſſary to be 
knowne. Firſt, a manor may be granted by copy (8). Secondly, underwoods without the ſoile 
may be granted by copy to one and to his heires, and ſo may the herbage or veſture of land. 
Thirdly, generally all lands and tenements within the manor and whatſoever concerneth 
lands or tenements may be granted by copie: as a faire appendant to a mannor may be grant- 
ed by copy, &c (9). 


Conſuet udines. This word conſuetudo being derived & conſueto, properly fignifieth a 
cuſtome, as here Littleton taketh it : but in legall underſtanding it ſignifieth alio tolles, mu- 
rage, pontage, paviage, and ſuch like newly granted by the king; and theretore when the 
king grants ſuch things, the words be, conceſimus, Cc. in auxilium wille predict paviaud' 
Sc. conſuetudines ſubſcriptas, viz. de e r See. 

And it was an article of the juſtices in Eire to inquire, de novis conſuetudinibus lewatis in 
regno, five in terra, five in aqua, et quis eas levavit et ubi ; where conſuetudo is taken for tolles 
and ſuch like taxes or charges upon the ſubject. 


(1. Ro. Abr. 498.) 

11. Co, 17. Sir H. Nevil's cafe. 

+ Co, 30. 31. inter Hoc & Tay- 
r. x 


Rezift. F. N. B. 270. d. V. mag. 
Carta in cap. Itin, fol. 151. Bract. 
ib. 3. 117. Fleta lib. . cap. 20, 


Seck. 74. 


T tiel tenant ne T tiel tenant ND ſuch a tenant 
puit aliener ſa ne puit alien Ja may not alien his 
terre, c. And this is ferre per fait, car land by deed, for then 


don- 
() See as to this ante 1. b. and the authorities in note 1. there.—(z) This is denied in Cro. Jam. 260. and is a point, which 
has been much controverted. See Vin. Abr. Copyhold E. and Com. Dig. Copyhold C. 1.—(3) Guardian in ſocage may grant _ in his 
own name, nor can the heir hold courts during the intereſt of the guardian. T. 1. Jac. Rot. 883. C. B. Shopland and Ridler. Ney u. 372. 
Clare's caſe. Hal. MSS.—See the former caſe acc. in Cro. Jam. 55. 98. 1. Ro. Abr. 499. pl. 4. Ow. 115. Godb. 143. 4. Leon. 
231. Sce alſo acc. 2. P. Wms. 122.—(4) Cuftom to grant copies in reverſion after eflates for life. Ruled, that dominus pro tempore 


may make ſuch grants; and they will bind, though the particular eftate doth not determine during his intereſt. P. 41. Eliz. B. R. n. 27. 
C. C. Guy and Rey. Hil. 26. Eliz. 


(1. Ro. Abt. 50g.) 


a copyholder in fee ; but otherwiſe it is, if he be ony eopyholder for life, as it ſeems, for it is a new grant. P. 41. Eliz. B. R. Martyn and 
Rew. Hal. MSS See Gilb. Ten. 3d. Lond. edit. 201.--(6) If heir before aſſignment of dower grants copies, it will not bind the wife. 
P. 28. Eliz. B. R. Rous and Artois. Hal. MSS. See further as to the perſons by whom copyhold eſtates may be granted, in Vin. 


Abr. Copyhold G. and Com. Dig. Copyhold C. 3.— (7) What thing deftroys the cuſtom of granting a copybold. One is leſſee for life <Q 


tenant in tail of a manor ; a copyhold eſclieats; and leſſee or tenant in tail makes leaſe for years of the copyhold. Though quoad himſelf 
the cuflom is * yet quoad the iſſue or reverfioner the cuſtom is not gone. So it is in caſe a huſband ſeiſed in right of his wife. 
P 38 Eliz. B. Ruſtey. And accordingly agreed per curiam P. 1650. in Cremer and Burnet. But vid. contra M. 14. 


R. Cone 
of the lord, who makes leaſe of the manor and of this tenement by 


Car, B. R. Crook u. 22. in Lee's caſe. Copyholder furrenders to the uſe 
name. Ruled, that the tenement is flill grantable by copy; for it paſſes with the manor, and ſo continues demiſable. Tr. 10. Car, Crook 


1. 4. Lee and Boothby.—-The king is ſeiſed of a copyhold manor, the copyhold eſcheats, and the ling makes teaſe for years. Ruled, that 
though the leaſe is good, yet after the term the copyhold is grantable by copy, becauſe the grant doth not inure to a double inte vn the caſe 
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tenements be parcell of the manor or within the manor, which appeare by theſe words . 
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Sir Peter Carew's caſe. More 147. Vide tamen H. 14. Eliz. ibid. 9 5. the caſe of Com. Oxon. © 
contra. Hal. MSS. Accord. that the lord pro tempore may grant in reverſion, where reverſions are grantable by copy; lee by 
Cro, Eliz. 66. 2. P. Wms. 122. and the caſe of Lade and Barker in 2. New Abr. 684. See alſo the ſubje& enlarged upon in 1 
Gilb. Ten. 3d. Lond. edit. 204.—(5) If copyholder ſurrenders to diſſeiſor to the uſe of 1. S. diſſciſor may admit him, if the ſurrenderor br 
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forfeit a luy. 
fil voit alien ſa terre 


ſolonque 


Lib. 1. 
dongues le ſeignior 


oit entre come en choſe 
Mes 


a un auter, il covient 
aſcun cuſ- 
tome de ſurrender les 
tenements en aſcun 
court, &c. en le maine 
le ſeignior, al uſe 
celuy que avera le ſtate, 
en tiel forme, ou a liel 
effect. 

Ad hanc curiam 
venit A de B et ſur- 
ſum reddidit in cadem 
curia, unum meſua- 
gium, &c. in manus 
domini, ad uſum C de 
D et hæredum ſuo- 
rum, vel hæredum de 
corpore ſuo exeunti- 
um vel pro termino 
vitæ ſux, &c. Et ſuper 
hoc venit prædictus C 
de D et cœpit de domi- 
no in eadem curia, 
meſuagium prædic- 
tum, &c. Habendum 
et tenendum ſibi et 
hæredibus ſuis, vel ſibi 
et hæredibus de cor- 
pore ſuo exeuntibus, 
vel ſibi ad terminum 
vitæ, &c. ad volunta- 
tem domini, ſecundum 
conſuetudinem mane- 
Tit, faciendo et redden- 
do inde redditus, ſervi- 
tia, et conſuetudines 
inde prius debita et 


conſueta, &c. et dat 


domino pro fine, &c. 
et fecit domino fide- 
litatem, &c. 


(1) Parceners of copyhold cannot make partition without the lord's licence. P. 41. Eliz. B. R. Fu 
ſame caſe is in 1. Ro. Abr. 309. pl. 1. 2. but the points there are different,—(2) If cofyhold js granted to A and B, who are ad- 


Of Tenant by Copie, 


the lord may enter as 
into a thing forfeited 
unto him. But if he 
will alien his land to 
another, it behoveth 
him after the cuſtome 
to ſurrender the tene- 
ments in court, &c. 
into the hands of the 
lord to the uſe of him 
that ſhall have the e- 
ſtate, in this forme or 
to this effect. 

A of B commeth 
unto this court, and 
ſurrendrethinthe ſame 
court a meaſe, &c. in 
to the hands of the 
lord, to the uſe of C 
of D and his heires, or 
the heires iſſuing of 
his body, or for terme 
of life, &c. And upon 
that commeth the. a- 
foreſaid C of D, and 
taketh of the lord in 
the ſame court, the 
foreſaid meaſe, &c. To 
have and to hold to 
him and to his heires, 
or to him and to his 
heires iſſuing of his 
body, or to him for 
terme of life, at the 
lord's will, after the 
cuſtome of the manor, 
to do and yeeld ther- 
fore the rents, ſer- 
vices, and cuſtomes 
thereof before due and 
accuſtomed, &c and 
giveth the lord for a 
fine, &c. and maketh 
unto the lord his feal- 
ty, &c. 


true in caſe of alienation (1), 
butwhena man hath but a right 
to a copthold, he may releaſe 
it by deed or by copie, to 
one that is admitted tenant ge 
fatto (2). : 
Alien per ait. 
Here it appeareth by Littleton 
that there muſt be an aliena- 
tion: for the making of the 
deed alone, unleſſe ſomewhat 
paſſe thereby, is no forfeiture. 
As if he make a charter of fe- 
oftment, or a deeq of demiſe 
for life, and make no livery, 
this is no forteiture, becauſe 
nothing paſſeth, and therefore 
no alienation ;); but otherwiſe 
atis of a leaſe for yeares (4), 
Forfeit a luy. This 
adjective in Latine is forisfac- 
tus, the verbe is forisfacere, 
and the nowne forisfatinra. 
They are all derived of {- 
ris, (that is) extra, and fa- 
cere, quaft diceret, extra legem 
Seu conſuetudinem facere, to do 
a thing againſt or without 
law or cuſtome; and that 
legally is called a forfeiture. 
Littleton uſeth this word but 
once in all his booke, What 
ſhall be ſaid [4] forteitures of 
copiholds you may read at 
large in my Reports (;). 
En aſcun court. 
J] This is the generall cu- 
ſtome of the realme, that e- 
very copiholder may ſur- 
render in court and need not 
to alleage any cuſtome there- 
fore. if out of court he 
ſurrender to the lord him- 
ſelfe, he need not alledge in 
3 cuſtome. But if 
e ſurrender out of court into 
the hands of the lord by the 
hands of two or three, &c. 
copibolders, or by the hands 
of the bayliffe or reeve, &c. 
or out of court by the hand 
of any other, theſe cuſtomes 


are particular, and therefore 


he muſt plead them (6). 

L] Bracton lib, 4. fol. 20g. 
ſpeaking of theſe kind of cu- 

omary tenants, faith, Da- 
re autem non poſſunt tenemen- 
ta ſua, nec ex cauſa danationis 
ad alios transferre nou magis 
quam nay La - of = ft 
transferre debgant, nygſtituant 


Sect, 74. 


49-15 H. 4. 34. 1. H. 5 11. 


4 ea 
Fuller and Terry. Hal. MSS. The 


Lit. intrat. 137. 4. Co. 25; b 
inter Kite and Queinton. 
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[7] Br. lib. 2. cap. 8. & lib. 4. 


(1. Ro. Abr. gco. 9. Co. ) | 


[=] Trag. lib. 4 fol. 209. & lib. 
2. cap. S. ac. 14. H. 4. 34. 
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mitted, A may releaſe to B without fie or ſurrender. Adjudged P. 19. Jac. entered H. 16. Rot. 735. C. B. Maſe and Pretty. So he fe 5. 4. FA. E. 


may releaſe condition. T. 2. Jac. But if ke releaſe to diſſeiſor, it is holden void; but he may releaſe all his right to him aul is admitted. 
NM. 5. Car. C. B. per curiam. Hal. MSS.—See acc. Waſe and Pretty in Winch, 3. and f. p. acc, by the court in Hetl, 150, See 
Further as to the effect of a releaſe on a copybold. Vin. Abr. Copyhold Z. a. and Com. Dig. Copyheld I. 1.—(3) But according to 
Rolle, though livery is not made, the feoffment is a forfeiture, if there be a letter of attorney to deliver ſeiſin, becauſe then the 
ſeoffee may at any time perfe& the conveyance z and he thinks, that lord Coke ought to be underſtood with this diſtinction, 
1. Ro. Abr. 508. pl. 12. 13. However the distinction in Rolle may be doubted, for the criterion of forfeiture of a copybold 
by alienation ſeems to be the aZual paſſing of an uplawful eſtate to the lord's prejudice, and in the caſe of the ſeoffment no in- 
tereſt can paſs till livery ; nor is it ſtrictly true, that the feoffee may at any time perfect the conveyance, for it is polſible, that 
efore livery the feoffor may revoke the power of attorney, or the attorney may die or refuſe to execute his authority. See further 
on this ſubject 3. Leon. 109. and Godb. 269.—(4) The plural number is here ſignificant; for a leaſe for ane year is not a for- 
feiture, ſuch leaſe by copyholder TY as lord Coke in another place writes, warranted by the general cuſtom of the realm. 
« Jo. 249 and Litt. Rep. 233- . See allo 2. And. 192. and Mo. 272. and 679. by which 


Jt nd 


4. Co. 26. See alſo acc. 9. Co. 75. b. 
it appears that it was once doubted, whether to warrant a leaſe for one 
not neceſſary.— The following annotation is by lord Hale. 
five years ; copyholder grants bargains and ſells his copyhold to A and his heirs, 

1 2 of the manor adinits A or his heir, it amounts to à new grant. T. 21. 
of the copyhelder except one day at the end of 


after the term he who hath the 


ton.-Copyholder in fee makes leaſe for a year and ſo de anno in annum during the life of ! ladet 
every year; and this was adjudged to be a ſonſtiture; und ſo i it was by covenant, for it amounts to 4 leaſe for tauo years, and the 


ear without the Jord's licence a particular cultom was 
Vid. as to forfeiture by leaſe or alienation. A ts ſee of a manar for 


pry 64 th 4 
Ruled, that this amaunts to a full ſurrender ; and if 7 A: 2 ue, — 


ac. C. B. Haſſel and Hamer- s 


fing. P. 16 50. Cremer and Burnet. Hal. MSS. See Coneſby and Ruſkey in Cro, Eliz. 459. Cremer and-Buf feh- 
| 2. Ro. Abr. 196. pl. 24. and Lee's caſe in Cro. Cha. 521. W. Jo. 449. and 1. Ro. Abr. 498. pl. x. See allo tb 
on the two latter caſes in Vin. Abr. Prerogative G. c. pl. 3.4. See further on the d 
Cepyhold B. 3. and L. and Vin. Abr. Copyhold R.—(8) See note 2, ſupr 


exception 
n Sty. 28. 
ſervations | 
Hoe als . 


eſtruction of copyhold eſtates in Com. Pig. ry þ 
a,(g) Tithes are grantable by copy. P. 43. Eliz. B. R. FS e, 2 2 


Sands and Drury per curiam. Hal. MSS. See as to the caſe here cited by lord Hale Vin. Abr. Copy/cld E. pl. 1. See allo as to 
things grantable by copy, Vin. Abr. «bi ſupra and Com. Dig. C. 0 X | : 


% 


Lib. 1. | 


þ] Coram rege Mich. 31. E. 3. 

nulph Huntingficld's caſe. 3. 

E. 3. Corona 310, 11, H. 4. $3. 
per Thorning. 


[c] Vide 4. Co, inter les caſes de 
copibolds. 


4 4 


om. Banco, by the Whole court 


in Ncrfolke. 


{-] Fleta lib. 2. e. 65. & 71. 


# 


] See more of this 4. Co. the 
caſes of copiholds, Trin. . Ja. 
Rot. $54. inter Shapland & Rid- 
ler in fepl. in Com. Banco. the 
cafe of the gardian in ſocage ad- 
Judged. 

{Cro. Jam, 98. 6. Co. 60. b.) 


of # fo] r. 39. Eliz. betweene the 

2 . 2 2 copihotders of the —— of 

* AZ >_> Guiltirns, in the county of Nor- 
FJ un fImberlan.l and Armeſfrong, 


ord of th nor, in chancerie. 
Fg (11.Co. 44. 2. Cro. Cha, 196.2. 
Ro. Abr. 578.) 


1 — 


Ac CAE 1 7 


SY Þ om ni. Hai: 


* 


to pay a fine, 
eflate only. 


in Conſlable's cale of Pickenham 


F. C. B. F. 5. D. D. Wilde and Francis. Adjudged accordingly, and the admittance is tenendum but nct ad voluntatem 
' MSS. Vid. acc. ante 49- a. and note 6. there, and alſo the books cited in Blackſt. Law Fr. 8vo, ed. v. 1. p. 144- 
'- ty Ae. From theſe authorities it appears, that eſtates held by copy of court. roll, but not at the will of the lord, have been deemed freehol4 
d 3 nf eſtates as well by others, as by lord Coke, and in order to diſtinguiſh them from the ordinary kind have been denominated 
1 „r. cuſlomamy frezholds. In conſequence of the prevalence of this notion, a conſiderable number of ſuch tenants ſome few years ag 
N 11.6. 5. &. claimed a right of voting as freeholders at the election of knights of the ſhire. This gave occaſion to a ſhort but moſt excellent 
te” . Maov), treatiſe on the ſubject, in which the learned author traces the origin of lands held in this peculiar way, and proves by the moit 
x clear and forcible arguments, that, though theſe tenures in ſome reſpe&ts reſemble frezholds, they are in truth nothing 
276 4+ more than a ſuperior kind of copy hold. Soon after the publication of this treatite, the doctrine aſſerted in it received confirma- 
„ tion from an act of parliament, declaring, that no perſon holding by copy of court-roll ſhould be intitled to vote at the election 
| ol knights of the ſhire. See Blackſt. Law Tr. 8vo ed. v. 1. page 10s, and 31. G. 2. c. 14 —(2) Copyholder for life ſurrenders to the 
Wa lar A. 432 wſe of D, the lord accepts the ſurrender und admits D for his life who dies. Adjudged, that the ſurrenderor ſhall not have the land, but 
2 the lord, for he who ſurrendered had not any reverſion. But i copyholder ſurrenders to the uſe of B, there on B' death the ſurrenderar 
all have, for he hath the remainder. M. 6. Car. B. R. Crook n. 10. King and Lord. Hal. MSS. See Cro. Cha. 204. and S. C. 1. Ro. 
— , c, Abr. $04. 2: Ro. Abr. 462. See 9. Co. 107. Vin. Abr. Copyhold P. 6. Mod. 68. 1, Salk. 188, and Gilb. Ten, 3d Lond. ed. 2 57. 
2 * (3) * * 62. a. — N caſe . I — note 1.—(4) Acc. by Wilmot juſtice in 4 Burr. vol. 3. page 1 
4 Rand ice further as to this Lelv. 223. 4- Co 27. b. Com. D} 


425. B. R. Crook u. 30. Porter and Porter. Hal. MSS. See Cro. Ta 
: to lord Coke's doctrine of relation. See further as to the relation of Surrenders in Vin, Abr. Copyhold T. b.—;6) Nota ruled, 

þ4 Pe ron that action on the caſe doth not lie againſt the lord who refuſes to admit, but the remedy is to compell him in chance 
* — 4 C. . A Crook n. 1. Ford and Hoſkins. Hal. MSS. See Cro. Jam. 368. and S. C. Mo. 842. 2. Bulſtr, 336. 
« {£<-judged, that though ſurrenderee cannot have action on the caſe againſt the lord for refuſing to admit, yet the ſurrenderor may. 

4 3. Bulttr. 2+7,—(7) Vid. for tallages in Wales on change of the lord. 34. H. S. c. 26. Hal. MSS. See ſect. 93 —(8) See Vin. Abr. 

2 22 — 2 ＋. Copyhold W. b. See alſo much curious learning on this ſubject in the caſe of the earl of Bath and Abney in 4. Burr. vol. 1. page 
206 In that caſe the court held, that the executor of a copyhoider, for a long term of years, was compellable to be admitted and 
The great point of the caſe was, whether a fine became due on every change of the tenant, or on change of the 


Cap. 9. Of Tenant by Copte. Sect. 74. 


eo domino wel balivo, et ipfi ca tradant aliis in wvillenagium tenenda. But although it be incident 


to the eſtate of a copihold to paſſe, as our author faith, by ſurrenders, [5] yet fo forcible is 
cuſtome, that by ita freehold und inheritance may alſo paſſe by ſurrender (1) (without the leave 
of the lord) in his court, and be delivered over by the baily to the teoffee, according to the 
forme of the deed, to be inrolled in the court or the Hke. . 


Ad hanc curiam venit A de B et ſurſum reddidit, &c. Here Lutleton 


putteth an example of a ſurrender in court, and in this example three [e] things are to be 
obſerved. 


Firſt, that the ſurrender to the lord be generall without expreſſing of any eſtate (2), for that 


he is but an inſtrument to admit Ceffy a que w/e, for no more paſſeth to the lord, but to ſerve 


the limitation of the uſe (3); and Ce que u/e, when he is admitted, ſhall be in by him that made 


the ſurrender, and not by the lord (4 


Secondly, if the limitation of the uſe be general}, then Ce que uſe taketh but an eſtate for 
life, and therefore here Littleton expreſſeth upon the declaration of the uſe, the limitation of 


the eſtate, vz. in fee ſimple, fee taile, &c., 
[4] Mich. 2. & 3. Ph. & M. in . 


Thirdly, the lord cannot grant a larger [A] eſtate then is expreſſed in the limitation of the 
uſe. Littleton here putteth his caſe of one. It two joyntenants be of copihold lands in fee, 
and the one out of court according to the cuſtome ſurrender his part to the lord's hands, to 
the uſe of his laſt will, and by his will deviſeth his part to a 2 in fee, and dyeth, and 
at the next court the furrender is preſented, by the ſurrender and preſentment the joynture 


vas ſevered, and the deviſee ought to be admitted to the moitie of the lands, for now by rela- 
. tion the ſtate of the land was bound by the ſurrender (5). 


In manus domini. Dominus manerii. The lord of a mannor is deſcribed [e] by 
Fleta as he ought to be, in theſe words. In omnibus autem et ſupra omnia decet quemlibet 
dominum verbis efſe veracem, et in operibus fidelem, Deum et juſtitiam amantem, fraudem et 
peccatum odientem, woluntarioſque, ma evolos, et injurioſos contemnentem, et apud proximos pie- 
tatem wultumque motibilem et plenum, ipfins enim interęſt potius confilio quam wiribus uti, pro- 
priove arbitrio. Non cujuſlibet voluntari juvents menefiralli, vel adulatoris, ſed juriſperitorum 
wvirorum fidelium et honeſtorum, et in pluribus expertorum, confilio debet favere. Dui bene ſibi 
wult diſponere et familie ſuæ, ſcire veram executionem terrarum ſuarum neceſſarium erit, ut 
perinde ſciat quantitatem ſuarum facultatem et finem annuarum expenſarum. And the reſidue 
is fit for every lord of a mannor to know and follow, which were too long here to be re- 
cited, only his concluſion T. ſpoken of the lord's revenue and expences I will adde, Quæ 
omnia diftinfe ſcribantur in membranis, ut perinde ſugacius vitam ſuam diſponat et facilius con- 
vincat mendacia compaſtariorum. : ; | BIS | 

/] If the lord of the manor for the time being be leſſee for life or for yeares, gardian, 
or any that hath any particular intereſt, or tenant at will of a manor, (all of which are ac- 
counted in law domini pro tempore) and doe take a ſurrender into his hands, and before admit- 
tance the leſſee for life dyeth, or the yeare's intereſt or cuſtody doe end or determine, or the 
will is determined, though the lord commeth in above the leaſe for life or for yeares, the cuſ- 
tody or other particular intereſt or tenancy at will, yet ſhall he be compelled(6) to make ad- 
mittance according to the ſurrender ; and fo was it holden in 17, Eliz. in the earle of Arundel's 
caſe, which I my elte heard. 


Et dat domino de fine. For the ſignification of this word (fnis) ds Sect. 174. 
182. 194. 441. 
Ot 2 2 to the lord by the copiholder, ſome be by the change or alteration of the 
lord (7), and ſome by the change or alteration of the tenant, The change of the lord ought to be 
by act of God, otherwiſe no fine can be due; but by the change of the tenant either by the act 
of God, or by the act of the party, a fine may be due: for if the lord doe alledge a cuſtome 
within his manor to have a fine of every of his copiholders of the ſaid manor at the alteration 
or change of the lord of the mannor, be it by alienation, demiſe, death, or otherwiſe; this 
is a cuſtome againſt the law, as to the alteration or change of the lord by the act of the par- 
ty, for by that meanes the copiholders may be oppreſſed by multitude of fines, by the act of 
the lord. But when the change groweth by the act of God, there the cuſtome is geod as by the 
death of the lord. And this, upon a cate in the chancery [g] referred to Sir ſohn Popham 
chiefe juſtice, and upon conference with Anderſon, Periam, Walmeſley, and all the judges 
of Serjants Inn in Fleetſtreet, was reſolved, and fo certified into the chancery, But upon the 
change or alteration of tke tenant (8), a fine is due unto the lord. l 

Ot fines taken of copiholders ſome be certaine by cuſtome, and ſome be incertaine, but that 
fine, though it be 7xcertus, yet muſt it be rationabilis. And that reaſonableneſſe ſhall be diſcuſ- 
ſed by the juſtices upon the true circumſtances of the caſe appearing unto them; and if the 


court where the cauſe dependeth, adjudgeth, the fine exacted unreaſonable, then is not the 
1 þ ae, Wes; ers when gg Ine bn copi- 


| 43+ 
- Copyhold F. 14. and Gilb, Ten, zd Lond. ed. 257.—(5) M. z. Jac. 
m. 100. by which the caſe appears to have been adjudged accoraing 


p. 13. Jac. B. R. 
But it is ſaid to have been ad- 


exception of a day doth not aid the caſe. Vid. 10. Jac. B. R. Bulſtr. n. 201. Hamlen and Hamlen. T. 10. Jac. ibid. u. 232. Luttrell 
and Wefton. —(opyholder makes leaſe 7 indenture for one year, and ſame day by another makes another leaſe for one year to commence 
after the former, and ſo a third leaſe by a third indentare for one year after the jecond, and then ſurrenders ta the fieward to the uſe of 


the 


- Say 
< 7/ 


$ 


Lib. 1. 


Of Tenant by Copie. Sect. 75. 76. 60 


22 compellable to pay it (1). And ſo was it adjudged: [+] for all exceſſiveneſſe is abhor- [+] Paſch. 1. Jac. in com. banco 
re 


in law. See more concerning fines of copiholders in my Reports [i] which ire ſo plainly 0d, 1845. inter Stallon & Brady. 
there ſet downe, as they need not be rehearſed here. [ 


T tiels tenants 
font appelles 
tenants fer copie 
de court rolle; pur 
ceo que ils nont auter 
evidence concernant 
our tenements, for ſ- 
gue les copies des 
rolles de court. 


T tiels tenants ne 

emplederont, ne ſer- 
ront empledes de lour 
tenements per briefe le 
roy. Mes fils voilent 
empleder auters pur 
lour tenements, ils ave- 
ront un plaint fait en 
le court le ſeignior en 
tiel forme, ou a til 
effect: A. de B. que- 
ritur verſus C. de D. 
de placito terræ, vide- 
licet, de uno meſua- 
gio, quadraginta a- 
cris terr', quatuor a- 
cris prati, &c. cum 
pertin'. & facit pro- 
teſtationem ſequi que- 
relam iſtam in natura 
brevis dominis regis 
aſſiſæ mortis anteceſ- 
ſoris ad communem 
legem, vel brevis do- 
mini regis aſſiſæ novæ 


diſſei ſinæ ad commu- 


nem legem, aut in na- 
tura brevis - de for- 


(i) 1. What ſhall be a reaſonable fine. Two years and an half of racked rent adjudged unreaſonable ; an eg * - ; 7 Ee: 
cient, T. 6. Car. B. R. Crock u. 8. Dow and Golding. Two years value of racked rent adjudged unreaſonable. 2. He, wha would 3/3177" / 7. 7. 5 
take advantage of a forfeiture for non payment of a fine uncertain, ought to aſſeſs a reaſonable = and prefix a day and place within 3 . 
the manor for payment of it. Otherwiſe non-payment is not a forfeiture. 3. If it be doubtful, whether the fine be reaſonable or not, non - 
payment is not a forfeiture. M. 6. Jac. C. B. n. 5. D. D. Willowe's caſe. Vide tamen, for if in truth it be reaſonable, non-payment at 


by copie of 
rolle ; 
have no other evi- 
dence concerning their 
tenements, but onely 
the copies of court 
rolles, 


Sect. 75. 


ND theſe tenants 
are called tenants 
court 


becauſe they 


Sect. 76. 


ND {ſuch tenants 
ſhall neither im- 
plead nor be implead- 
ed for their tene- 
ments by the king's 
writ: But if they will 
impleade others for 
their tenements, they 
ſhall have a plaint en- 
tred in the lords 
court in this forme, 
or to this effect: A. of 
B. complaines againſt 
C. of D. of a plea of 
land, viz. of one me- 
ſuage, forty acres of 
land, four acres of 
meadow, &c. with the 
appurtenances, and 
makes proteſtation to 
follow this complaint 
in the nature of the 
king's writ of aſſiſe of 
Mordanceſter at the 
common law, or of 
an aſliſe of novel diſ- 
ſeiſin, 


ſerront empledes, Ce. 


or formedon 
in the diſcender at the 


i] 4. Co. the caſes of copiholds, 


LS nont auter evi- 


dence. This is to be 

underſtood of evidences of (4. Co. 25.) 
alienation; for a releaſe of a 
right by deed a copiholder 
(that commeth in by way of 
admittance) may have, and 
that is ſufficient to extin- 
guiſh the right of the copy- 
hold, which he that maketh , 
the releaſe had (2). 1 


#0« a4. Fo A a 


TIELS tenants ne 4H.4;4djudged in parliament, 
emplederont, ne 


This is evident, and needs 


no explanation. Le Of 
Mes fils voilent Les A hl .— 


empleder auters, ils a- , %+/ 7 


|= . 
veront, Sc. Put the caſe HA LZ. 
that the demandant in a pleint . 22 
in nature of a reall action 
recovereth the land erroni- 
ouſly, what remedy for the 
party grieved? For he can- 14. H. 4. 34. 1. H. g. 11. Vet. 
not have the king's writ of N. B. 18. 13. K. 2. tit, Fare 2 
falſe judgement in reſpect of * 7. E. 4. 19. 21. E. . 1 

O. 
the baſeneſs of the eſtate and (4. Co. 21. b.) 


tenure, being in the eye of the 
law but a tenant at will. 


7 = 
TE. 
nn. 24 * 7 
tion ro the lord in the na- de . — 8 2 , r. 


gag, 


J 7 * 32 o& 44 4 —— 8 
* 8 . 2 . 5 ry . 27. 228 n. fete le bn . . — 
e forma onati- z. Co. 8. 9. in Heydon's caſe 4. 4 3 
. 22 , 
83 = Co. 22.23. 15 H. 8. Br. tit. Taile. 
onis in diſcender ad com- 


(3. Co. 8. b. 1, Ro. Abr. 838.) 
munem legem. By che o- 


pinion of Littleton, as there 

may be an eſtate taile by cuſ- 

tome with the co-operation 4 4 
of the ſtatute of W. 2. cap. 1. A) & 
ſo may 2 have a formedon ir: — 
CLſceudet but as the ſtatute 2 feuiewr, 
without a cuſtome extendeth . 

not to copiholds, ſo a cuſDF 44 


T ſtome X 


MO 
P -” & + rr ey _—_—— —_— - OI 
— 2. K LV 


4-1 — 


SAG. 


24 fee 14 


held good. M. 10. Jac. B. R. 2. Bulftr. n. 23. Allen and Abraham. But M. 36. 37. Eliz. A B. u. 148. in Green and Bu 


the day prefixed has been held a forfeiture, M. 1650. Parker's caſe.—Cuflom, that copyhoider ſhall pay a fine of two years rent or under, 4 gase 2 4. AC 


it was 
ruled void for the uncertainty. Hal. MSS. See the firſt caſe in Cro. Cha. 196. the ſecond in 13. Co. 3. the third in 2. Bulſtr. 32. /I1 3 . 


and the fourth in 2. Ro. Abr. 265. pl. r, 


2 of B, clearly the land is bound 
ing, But if #4 ſurrenderee dies, 


by the ſurrender, but 


4 


Note that in the caſe, in which two years rack rent was deemed an unreaſonable fine, 
the admittance was on an alienation and not on a deſcent, and that on a deſcent two years value is generally underſtood to be rea- 
ſonable. See Rep. temp. Finch 464. See further on the guantum of fines tit.Copyhold in Vin. Abr. X. b. Com. Dig. H:4. and New 
Abr. I. 3. and the caſe of the earl of Bath and Abney in 4. Burr. vol. 1. page 206.,—(z) Vid. hic fol. 59. a. A ſurrenders to the 
hath nothing in the land till admittance. M. 8. Car. B. R. Burgoin and Sfur- 
us herr ſhall be admitted. If the lord accepts rent of B, it is a good admittance. M. 24. Car. B. R. 
Baker and Denham. A ſurrenders to the uſe of B, who before admittance ſurrenders to the uſe of C and C is aamitted. Ruled, that C 
takes nothing, for B who ſurrenders hath not any intereſt to ſurrender till admittance. 24. Eliz. Alderman Dixe's caſe, M. 6. Jac. B. R. 
n n b. Wilſon and Woodhall, But yet it hath been ruled good, for the admittance of C ſhall be implied to be an admittance of H fit, and 
ſo there ſhall be priority M. 24. Car. B. R. Baker and Denham. P. 41. Eliz. C. B. Colchin and Colchin. Vid. T. 15. Jac. B. R. 2. 
Poph. 5. Hal. MSS.—See the firſt caſe in Cro. Cha. 273. & 283. and 1. Ro. Abr. 473. & 500. the ſecond in Sty. 145. the fourth 
caſe in Yelv. 144. the fifth in Cro. Eliz. 662. and 1. Ro. Abr. 499. pl. 1. 


tation, Com. Dig. Copyhold F. 11. and Vin. Abr. Copyhold U. W. V. and Q, b —(3) It has been often adjudged accordin 
fuch caſe ſurrender is not a diſcontinuance, but there may be a bar by —_ eit Hg 2 ſurrender or 14 488 but net without cuſlom. 

M. 2. Car. C. B. Crook u. 4. P. 29, Eliz. Clun aud Turner. P. 1651. B. R. Franklin and Myn, Hal. M>S.—See the caſe of M. 2. ne. 
Cha. in Cro. Cha. 42. See alſo Poſt 60. b. and note 1. & 2. there. | 


See further as to the ſubject of the caſcs in this anno- 


ly; and in . 4 "WL, 
3. Ae. 1148 2: 


" the lord. Ruled, 1. T hough this be by ſeveral indentures, and two days interpoſe between the end of one leaſe and the beginning of an- 
other, it is a forfeiture. 2. The covin is apparent, though it was not found. 13. Though he ſurrenders to the lord not having notice, the 
dord ſhall be adjudged Jo be in point of for eilure, and ſhall avoid the leaſes, M. 7. Car, B. R. n. 15. Mathew and Wheitin, Hal. NIS8. 


des 


Lib. 1. Cap. 9. Of Tenant by Copie. Sect. 77. 


ſtome without the ſtatute can- ma donationis in di- common law, or 
not create an eſtate tayle, — 


Now it is not a ſufficienn ſcendere ad commu- in the nature of any 
prooſe, that lands have been nem legem, ou en na- other writ, &c. Pled- 
— — m1 


4 R ture daſcin auter ges to proſecute F. 


ſually beene granted by co- briefe, Sc. P egii de G. &c. 


ie to many men and to the | 
* of their bodies, that ode equendo, F. G. &c. 


; WB IL... be a fee ſimple conditionall as it was at the common law. But if a remainder have been 
(x: 1 og 70 4 Sid. 267- limited over ſuch eſtates and enjoyed, or if the iſſues in taile have avaided the alienation of the 
5 
U 


P. 29. Eliz, imer H:ll and anceſtor, or if they have recovered the ſame in writs of formedon in the difcender, theſe and 
pcheic. Cuſtome d- ins le ma- ſuch like be proofes of an eſtate taile, Ly] But if by euſtome copihold may be intailed, the 


por de Overhall in Eſex. 21. El 2. ſame by like cuſtome by ſurrender may be cut off (1) ; and fo hath it beene adjudged. {=} Some 
ol aq . 3 7 have holden that there was a formedon in the diſcender at the common law (2). 
10. E. 2. Tor . of 


3. 47- Pl. Com. 240. 4. E. 2. 
Fotmdon $0. 


Sect. 77. 
AR (i eſt FT coment que af- AND although that 


dit) que cun tiels tenants ſome ſuch tenants 

fe le Seignior, ont inheritance ſolonque have an inheritance accor- 

xy E- 1 g. Sc. And here /e cuſtome del manor, un- ding to the cuſtome of the 
6. tic. Subpena 2. 7. E. 4. 1g. 52 ** Ty core ils nont eſtate forſ= manor, yet they have but 
for ſo it is ſaid in 9e a volunt le ſeig- an eſtate but at the will of 

49-2 4 . zior ſolonque le courſe the lord according to the 

* H. 6. & 7. W 4. del common ley. Car il courſe of the common law. 

But he ferteth eff dit, ſi le ſeignior eux For it is ſaid, that if the 

1 ouſta, fils nont auter re- lord doe ouſt them, they 

to the contrary, as medy forſgue de ſuer a have no other remedy but 

oor 8 ms lour ſeigntors per pe- to ſue to their lords by pe- 

But now 2 tition; car fils averont tition, for if theyſhouldhave 

r experientia auter remedie, 1s ne ſer- any other remedy, they 

Cleare and without ont dits tenants a vo- ſhould not be ſaid to be te- 

queſtion, that the lunt le ſeignior ſolongue nants at will of the lord ac- 


lord cannot at his % cuſtome del manor. Mes cording to the cuſtome of 
pleaſure put out 


the lawfull cop- le ſeignior ne voile en- the manor. But the lord 


iholder without .einder / uſtom p bi 1 
| way . Freinder le cuſtom que eff cannot breake the cuſtome 


feiture, and if he do 7eaſonable en tiels caſes./s) which is reaſonable in 


Vide fed. $1. $2. 34. 132 the coppiholder, Mes Brian chrefe juſ= theſe caſes. p 
may have an action | 


of treſpaſſe againſ tice dit, que ſon opinion But Brian chiefe juſ- 

him, tor albeit he ad fouts foits efte, ef tice ſaid, that his opinion 
hin, be | RIG, p 

is tenens ad wer it unguezſerra, fi tieltenant hath alwaies been and ever 

15 . hay vs 9 00 of le "— | = ern _— — that if 3 

tudinem manerit 4)» OS Jer VICES 01 eye per y cu Ome paying is ier - 

[5] Vid. 42. E. 3. 25: Brit. fol. f Ur Bat le feignior, que il avera vices be ted by the 

"P rw 2 tenants Action de treſpaſs vers luy, lord, he ſhall have an action 
uith thus, et ceuæ . . . 2 

four priviledges en 1-4 58-4. Ef iini {our of 55 27 him. H. 

tiel maner, que nul lopinion de Danby cluefe 21. Ed. 4. And ſo was the 

de les doit enter d ruflice, M. 7. Ed. 4. opinionof Danby chiefe juſ- 

Car 


8 (1) See 2. Veſ. 603 the caſe of Carr and Singer, in which three judges againſt Willes chief juſtice held, that where copyholds 
Fea 922 ' are intailable, and the cuſtom has not preſcribed any mode of barring, the intail may be barred by ſurrender. But Willes ch. 


: | = Juſtice thought, that in ſuch a caſe recovery was the proper mode, Note the three ways of barring intails of copybolds men- 
2 As 7 43 tioned in this caſe; namely recovery, ſurrender, and forfeiture and regrant. a 
— (2) See further as to intails of copyholds in Vin. Abr. CopyholdF. E. G. e. 
er 1 — (3) What follows in this ſection is neither in L. & M. Roh. — nor P.— The addition firſt appears in Redm. 


On 3 . (4) But treſpaſs lies not againſt the lord for cutting trees. Hill. 10. E. 2. Rot. 3. Caſus prioris of Anthony. But now the law is 
ich TL. changed. Hal 488. 1 85 en e e 
dun. 


37. ou, f dee the firſt caſe cited by lord Hale in Winch 66. W. Jo. 41. and Hutton 65. though in theſe books the name is different. See 
ttune ſecond caſe in 1. Bulſtr. 189. the third in 1. Bulſtr. 215. and the fourth in Cro. Cha. 233. W. Jo. 249. and 1. Ro. Abr. 508. 

pl: 10.—f t is obſervable, that according to the third caſe cited by lord Hale a mere covenant thut the leſfee ſhall enjoy for a 

ſecond year is a forfeiture; but the ſecond caſe and other authorities are to the contrary, becauſe ; though in general a co- 

venant amounts to a leaſe, yet it ſeems harſh to give ſuch a conſtruction, where a leaſe amounts to a forfeiture, and the inten- 

tion of the parties may have effect by way of agreement. See Cro. Jam. 311. and 2. Keb. 267. See further as to leaſes by co- 

pyholders and forfeiture on that account, New Abr. tit. Leaſes I. 6. Vin. Abr. Copyhold G. c. H. C.—(s5) See alſo tit. Copyhoid 

in Vin. Abr. D. c. to E. d. 2. New Abr. L. and Com. Dig. M.—{(6) Nota, by Rolle ſurrender into the hands of the fleward, thought 


out of the court is good without cuſiom. M. 24. Car. B. R. Baker and Denham. Hal. MSS, See acc. 1. Ro. Abr. 500. pl. 3, 4 Leon: 
111. 1. Salk. 184, Some make a diſtinction between ſtewards by. deed and ſtewards by parel, and think, that only the former 


can take ſurrenders out of court. Godb. 142. and 1. L. Raym. 159. But this diſtinction nas been frequently denied, and indeed 
ſeems unſupported by any good reaſon, Cro, Jam. 526. Com. Rep. 85. 


Lib. I » 


Car il dit que le tenant 
per le cuſtome eff ci- 
bien enheritor de a- 
ver ſon terre ſolon- 
que le cuſtome, come 
ceſtuy que ad frank- 
tenement al common 


ley. 


his cuſtomes and ſervices, if he be put out by his lord, he ſhall 


gainſt him. 


Tenant per le Verge. 


tice in 7. Ed. 4. For he 
ſaith, that tenant by 
the cuſtome 1s as well 
inheritour to have his 
land according to the 
cuſtome, as he which 
hath a freehold at the 
common law (1). 


Sect. 78. 


tiels tenements, tant come ilx 


ont les ſervices que a lour te- 


nements appendent, ne nul ne 
poet lour ſervices acreſtre ne 
change a faire autres ſervices 
ou pluis, And herewith a- 
greeth Sir Robert Danby, 
chiefe juſtice of the court of 
Common Pleas, M. 7. E. 4. 19. 
and Sir Thomas Brian his 
ſucceſſor, M. 2 1. E. 1. 80. viz. 
that the copyholder doing 
have an action of treſpaſſe a- 


CHAP. 10. 


ENANTS per le 
verge ſont en tiel 
nature come tenants 
per le copy de court 
roll. Mes la cauſe, 
pur que ils ſont ap- 
pelles tenants per la 
verge, eſt per ceo que 
quant ils voilent fur- 
render lour tenements 
en le main lour ſeig- 
nior al uſe dun au- 
ter, is averont un 
petite verge (per le 
cuſtome) en hour main, 
le quel ils bailera al 

feneſchall ou al 
bailfe folongue le 
cuſtome et uſe del 
manor, et celuy, que 
avera la terre, pren- 
dra meſme la terre en 
fe court, et ſon priſel 
ſferra enter en le roll, 
et le ſeneſchal ou le 
bailife ſolonque le cuſ- 
tome delivera a ce- 


(1) This muſt be underſtood with exception of ſuch copyholds, as by the cuſtom are grantable for life only. 


Tenant per le Verge. 
Tarte by the verge 


are in the ſame na- 
ture as tenants by co- 
py of court roll. But 
the reaſon, why they 
be called tenants by 
the verge, is for that 
when they will ſur- 
render their tene- 
ments into the hands 
of their lord to the 
uſe of another, they 
ſhall have a little rod 
(by the cuſtome) in 
their hand, the which 
they ſhall deliver to 
the ſteward or to the 
bailife according to 
the cuſtome of the 
manor, and he which 
ſhall have the land ſhall 
take up the ſame land 
in court, and his ta- 
king ſhall be entred 
upon the roll, and the 
ſteward or bailife ac- 
cording to the cuſtom 


Sect. 78. 


FENANTS per le 


Verge This tenant per 14. H. 4 33 (Cro. Cha. 597.) 


le verge is a meere copiholder, 
and taketh his name of the 
ceremony of the verge (2). Te- 
nure in villenage, or by baſe 
tenure is thus deſeribed by 
Britton, [a] Yillenage eff te- 


gneur baille, a tener a ſon vo- 
lunt per willeines ſerwices de en- 
prover al opes le ſeignior, et li- 
vere per verge et nient per title. 
de eſcrit, ne per ſucceſſion de he- 
ritage, dont gards de maricres 
ne auters ſervices reals, come ho- 
mage et reliefes, ne ponent des 
amnones de demeines ne de vile 


lenage efts demand, 


A tb feneſchal. 


"(Which we call a ſteward) 
ſeneſchallus is derived of 
ſein a houſe or place, and 
ſchalc an officer or governor. 
Some ſay that /e is an anci- 
ent word for juſtice, ſo as 
ſeneſchall ſhould fignifie H- 
ciarius juſtitiæ; and ſome ſay 
that ſteward is derived of 
flewe (that is) a place, and 
ward, that ſignifieth a kee- 
per, warden, or governot ; 
and others, that it is derived 
of flede, that fignifieth a 
place alſo, and ward as it 
were the keeper or governor 
of that place, Butit is a ww 

0 


; ; 1 I. 165.2. F. N. B. 
nant de demeines de cheſcun ſei- [a] mg 7 ent ag 4g 


61 


* 


. 


(2) In Cro. Cha. 597. there is a caſe, in which it was pleaded, that the cuſtom was to ſurrender by a knife, and therefore that 
a ſurrender by the verge was void. This cuſtom being alledged before the council of the marches of Wales, they proceeded to 
try it. On moving this matter in the King's Bench, a prohibition was granted, becauſe the cuſtom was only triable at the 
common law; but it is not mentioned, what the court thought of the operation of the ſurrender. 


Ii 


Lib. 1. 


Vide ſect. 92. & 379. Fleta lib, 
2+ Cap. 66. Vide ſtatut. de extent. 
mancr. 14. E. 1. 


* . * 


Vide 4. Co Caſes de Copiholds. 
fc. 26, 27, 30. 


Vide Lamb, expoſition of Saxon 
words. 


Fectus or wache ts. 
a 


Cap. 10. 


of many ſignifications. In 
this place it ſignifieth an offi- 
cer of juſtice, viz. a keeper of 
courts, &c. Fleta deſcribeth 
the office and duty of this 
officer at large moſt excellent- 
ly: Provideat fibi dominus de 


Seneſchallo circumſpecto et fi- 


deli, viro provido et diſcreto 
et gratioſo, humili, pudico, 
pacifico, et modeſto, qui in le- 
gibus conſuetudinibuſque pro- 
wincie et officio ſeneſchalcie ſe 
cognoſcat, et jura domini ſui 
in omnibus teneri affettet, 


Of Tenant le Verge. 


luy que priſt la terre 


meſme le verge, ou un 


auter verge, en nome. 


del ſeiſin; et pur cel 
cauſe ils font appel- 
les tenants per le 
verge, mes ils nont 
auter evidence, ſinon 


pur copy de court 
roll. 


Sect. 79. 


ſhall deliver to him 
that taketh the land 
the ſame rod, or ano- 
ther rod, in the name 
of ſeiſin; and for this 
cauſe they are called 
tenants by the verge, 


but they have no o- 


ther evidence but by 


copy of court roll. 


guigque ſubballivos domint in ſuis erroribus et ambiguis ſciat infruere et docere, quique ege- 
mis parcere, et qui nec prece vel pretio welit @ tramite juſticie deviare, et perverſ» judicare; 
cujus officium eft curias tenere maneriorum; et de ſultractionibus conſuetudinum, ſerviciornux, 
reddituum, ſeftarum ad cur, mercata, molendina domini et ad c eng francplecdgi aliaruingue Vers 
tatum domino pertinentium inquirat, Sc. The refidue pertaining to his office is worth your 


reading at large, 


Every ſteward of courts is either by deed or without deed (1); tor a 


man may be retained a ſteward to keepe his court baron and leet alſo belonging to th- 
mannor without deed, and that reteyner ſhall continue untill he be diſcharged, The dar 
of 4 mannor may make admittances out of court and out of the mannor alſo (2), as at lar 


appeareth in my Reports, 


Le bailie. This 
word bailie as ſome 

fay commeth of the French 
word baylife, in Latin 6alli- 
us; but in truth baily is an 
old Saxon word, and figni- 
fieth a ſafe keeper or pro- 
tector, and baile or baillium is 


ſafe keeping or protection: 


and thereupon we ſay when 
a man upon ſurety is deliver- 
ed out of priſon traditur in 


ballium, he is delivered into 


bayle, that is, into their ſafe 
keeping or protection from 
an and the ſherife that 
ath cuftodiam comitatus, is 
called Bᷣallimus, and the coun- 
ty balliva ſua. 


Reve „ is derived of 
the Saxon word gerefa or 
gereve ; and by contraction or 
rather corruption greve, or 
reve, and is in Latine præ- 
It ſig- 


nifies as much as appruator a 


diſpoſer or director, as wood- 


Fleta lib. 2. Ca, 67. &69- 


reeve, ſheepe reve, ſhire reeve, 
&c. whereot more ſhall be ſaid 
hereafter, Vide Fleta lib. 2. 
cap. 67. where he treateth of 
the office of the bailife, and 


cap. 69. de officio præpoſtti, of 


Sect. 79. 

„ auxy en di- 

vers ſeignio- 
ries et mannors, il y 
ad tiel cuſtome, ſi tiel 
tenant, que tient per 
cuſtome, voloit alie- 
ner ſes terres ou te- 
nements, il poit ſur- 
render ſes tenements 


a le baily, ou a le 


reeve, ou a deux 
robes homes 
ſeigniory, al uſe ceſtuy 
que avera le terre, 
daver en fee ſimple, 
fee taile, ou pur terme 
de vie, &c. Et tout 
ceo ils preſenteront al 
 procheine court, et 
donque celuy, que ave- 
ra la terre per copy de 
court roll, avera meſ- 
me la terre ſolonque 
lentent del ſurrender. 


del 


ND alſo in divers 
lordſhipps and 


mannors there is this 


cuſtome, viz. if ſuch a 
tenant, which holdeth 
by cuſtome, will alien 


his lands or tenements, 


he may ſurrenderhis te- 
nements to the bailife 
or to the reeve, or to 
two honeſt men of the 
ſame lordſhip, to the 
uſe of him which ſhall 
have the land, to have 
in fee ſimple, fee taile, 
or for terme of life, 


&c. and they ſhall pre- 
ſent all this at the next 


court, & then he, which 
ſhall have the land by 
copy of court roll, 


hall have the ſame ac- 


cording to the intent 


of the ſurrender. 
; the 


(7) But a patent is neceſſary to the making of ſtewards of the king's manors. See further title S/2wards of courti in Vin, 
Abr. F. and Com. Dig. Copyhold R. 5. | 


(2) See ante 59. a. and note 6. there, 


Lib. 1. Of Tenant per le Verge. Sect. 80. 81. 62 


the office of the reeve, and what belongeth of duty and right to either of them, which 
words are too long here to be inſerted, Only this I will take out of him, Balivns autem c 


cungue manerii eſe debet in verbo werax, et in opere diligens et fidelis, ac pro diſcreto appruatore 


auters choſes et cu- and cuſtomes to be gzinſt reaſon, it is of no force 


cognitus plegiatus et electus, * de communioribus legibus pro tanto officio ſufficient” je c,, 
cat, et quod fit ita Juſtus, quod ob vindiftam ſeu cupiditatem non quærat verſus tencutes domi ni nec 
alios, Sc. Prapaſitus autem tanquam appruator et cultor optinins, Sc. domino wel ejus ſeneſchall» 
palam debet preſentari, cui injungatur officium illud indilate. Aon ergo fit piger aut ſomnolentus, ſed 
efficaciter et continue commodum domini adipiſci nitatur ct exarare, Sc. The reſidue concerning 
both the offices being worth your reading. 


A le bailie ou a le reeve. Littleton intendeth into the hands of the lord by the 
hands of the baliffe or the reeve. 


Ou al deux probes homes del ſeigniorie. The cuſtome doth guide theſe ſur— 
renders out of court and the cuſtome muſt be purſued, 
Et tout ceo ils preſenteront al procheine court, &c. By the ſurrender out 


of court, the copihold eſtate paſſeth to the lord under a ſecret condition that it be preſented 
at the next court according to the cuſtome of the mannor. And therefore if after ſach a (4. Co 29. b 


Vid. 4. Co. 25. Kite and Quain» 
tin's caſe, 


- . 4 "4 AO £5 vx 
ſurrender, and before the next court, he that made the ſurrender dieth, yet the ſurrender E 2. . 302-602. C. an.. Q 


0 — „„ A 
; _ 6 . GCaubt. eas» Z PO. PP 3 Py 
ſtandeth good (1), and it A Ay at the next court c& a que v/e ſhall be admitted there- Ao ind fe Er ATE ESC AY A 


unto; but if it be not preſented at the next court according to the cuſtome, then the ſurren- © * 9 ff. 
der becometh void (2) Fand fo was it cleerly holden 2 14. Eliz. in the court of Common, 


. i. & 4 LF 0 
Pleas which I my ſelſe heard, 2. e. SA 3. — —— ace 2 — 


Sect. 80. S Encore re 


.I 

3 | Z —— FANG 

ET int eſt aſ- ND ſo it is to be 80 pluſors tt be . A. 
cavoire, que en underſtood, that divers cuſtomes. yo 5 oy HE 
divers ſeigniories, et in divers lordſhips, This was cautiouſly fer - 1 . 


: : , downe, for 1a reſpect of the . > . 2 
divers manors, ſont and in divers mannors, variety of the cuſtomes in ere 227 


plufors et divers cu- there be many and di- moſt mannors, it is not poſ- See eee e. 


1 p . „ 
ö 8 . | bl t let d n rt: ——— be 4 £ 
flomes en tiels ca- vers cuſtomes in ſuch . on eta Aero PWT — 
ſes, quant a prender caſes, as to take tene- rable every cuſtome muſt r = , e, ow 


| have, ir. that it be conſonant” © A <<" 1 Js. 
tenements, et quant ments, and as to plead, 1 erer nw — 
a pleder, ef quant as and as to other things it hath continued, if it be a=" 7 N21 


(a. To. 31. Cro. 


2 in law. 
: ; oever 
ſtomes a faire; et tout done; and whatſoeve Enconter regſon. 


Ceo, que neſt pas ene 1s not againſt reaſon This is not to be underitood 
counter reaſon, poit may well be admitted of every unlearned man's 


. . reaſon, but of artificiall and 

bien eftre admitte et and allowed. 6 

allow. thority of law: Lex eff ſumma 
ratio, 


Sect. 81. 


11s font apelles tenants per baſe tenure. Of this ſufficient hath been ſpoken 


before. | 
£7 tiels tenants que teignont ND theſe tenants which hold 
£4 ſolongue le cuſtome dun ſeig- T according to the cuſtome of 


niorie ou dun manor, , coment que a lordſhip or mannor, albeit they 
ils ont eſtate denheritance ſolonque have an eſtate of inheritance ac- 
le cuſtome del ſeigniory ou manor, cording to the cuſtome of the 


uncore pur ceo que ils nont aſcun lordſhip of mannor, yet becauſe 


frank- | 
(1) But vide Trin. 7, Car B. R. Rot. 373. Adjudged M. 8. Crook n. 27. Burgoin and Spurling. A ſurrenders to the feauard out 
of court to the uſe of B on condition, and before the next court ſurrenders to the fleward to the uſe of in fee; the condition is performed, 
and then he ſurrenders to the uſe of D in fee by the hands of the fleward ; and at the next court all are preſent. Ruled, that C ſhall hat 


S 
g, 


"ge 


Aj 
4. ft 


— — — K 2. A. 
— 1 "3 


Au. A 11 . — 


— — 


Anga 


de 
„ 1.4 the land, for by the ſurrender the puter is bound, but the eflate doth not paſs till preſentment, but remained fully in A, and 7 th ä 
. 5 N 1 0 4 , 9 the ſurren-— 4 * — 
NE A. 45 1 der to C 2 P55 ue the Turre er to N is avoided by performance of the bones fete , court. Hal. MSS. —See . fy 60. a. — 
Harken fuer See allo as to the commencement of the ſurrenderee's eſtate Jeffereys's caſe in Wilſ. vol. 1. part 2. page 13. In that caſe one 4 2 
e 6,7 having ſurrendered to the uſe of his will deviſed a copyhold to Mi(sJeffereys in ſee; and ſhe being attainted of felony and hang. A 775 . 


. . L« 
bb Goh 
7.5 * (2) See further as to the time of preſenting ſurrenders, Vin. Abr. Copyhold U, a, Com. Dig. Copyhold F. 10: 

58 OA 74>, | 
Fr: 4 12/9 


(£4 before admittance, the queſtion was whether her intereſt in the copyhold was ſuch as to intitle the lord by forfeiture. The 
hole court inclined againit the lord, but did not give an abſolute opinion. 


RD Ach), 
A. CA: : 
Ae Or0 + SHI 2 03, 


Lib. 1. 


Cap. 10. Of Tenant per le Verge. Sect. 82. 


common ley, ils ſont appelles te- 
nants per baſe tenute. 


TENANT 


a volunt 
ſolongue te 
cuſtom puit 
aver eſtate 
denheritance, 


etc. Here note 
that Littleton al- 
loweth, that by 
the cuſtome of the 
manor the cop1- 
holder hath an 
inheritance, and 
conſequently the 
lord cannot put 
him out without 
cauſe. 


Mes fi home, 
Sc. voile le 
fer terres ou 
tenements a 
un auter a 
aver et tener 
a luy et ſes 
heires a vo- 


lunt le leffor, 


ceux parols(a 


10. F. 4.18, 22. E. 4. 13. 2. R. 
2. barre 237. 11. H. 7, 22. 21. 
H. 7. 12. 


les heires de le 
leſſee) ſont vot- 
des,car enceſt 
caſe ſi le leſſee 
devie, et fon 
here enter, le 


leſſor avera 
action de treſ- 


paſſe envers 
which it is pro- 
ved, that by the 
death of the leſ- 
ſee the leaſe is 
abſolutely deter- 
mined, which is 


Sect. 82. 


T divers diverſi- 
tres y ſent peren- 
ter tenant a volunt, que 


et eins per leaſe jon leſ 


for per le courſe del com- 


mon ley, et tenant ſolonque 
le cuſlome del manor en 
le forme avandit. Car ten- 
ant a volunt ſolonque cuſ- 
tom puit aver eſtate denhe- 
ritance (come eſt avantdit.) 
al volunt le ſeignior ſolon- 
que le cuſtome et uſage 
del manor. Mes fi home 
ad terres ou tenements, 
queux ne ſont deins tiel 
manor ou ſeigniorie, 
ou tiel cuſtome ad eſte 
uſe en le forme avantdit, 
et voile leſſer tiels terres 
ou tenements a un auter, 
a aver et tener a luy et a 


fes heires a le volunt le 


lefſor, ceux parolx (a les 
heires de le leſſee) ſont 
voids. Car en ceſt caſe ſi 
le leſſee devie et fon heire 
enter, le leſſor avera bon 
action de treſpas envers 
luy ; mes nemy ifſint en- 
vers lheire le terre per le 
cuſtome en aſcun cas, &c. 
pur ceo que le cuſtome de 
le manor en aſcun cas 
luy puit aide de barrer 


ſon ſeignior en action de 


treſpaſſe, &c. 


franktenement per le cours del they have no freehold by the 
courſe of the common law, they 


are called tenants by baſe tenure. 


ND there are divers 
diverſities between te- 


nant at will, which is in by 
leaſe of his leſſor by the 
courſe of the common 
law, and tenant according 
to the cuſtome of the ma- 


nor in forme aforeſaid. For 


tenant at will according to 
the cuſtome may have an 


eſtate of inheritance (as is 


aforeſaid) at the will of the 
lord, according to the cuſ- 
tome and uſage of the ma- 
nor But if a man hath lands 
or tenements, which be not 


within ſuch a mannor or 
lordſhip, where ſuch a cuſ- 
tome hath beene uſed in 


forme aforeſaid, and will 
let ſuch lands or tenements 
to another, to have and to 
hold to him, and to his 
heires at the will of the 
leſſor, theſe words (to the 
heires of the leſſee) are 
void. For iu this caſe if the 
leſſee dieth, and his heire 
enter, the leſſor ſhall have 
a good action of treſpaſſe 
againſt him; but not ſo a- 
gainſt the heire of tenant 
by the cuſtome in any caſe, 
&c. for that the cuſtome of 
the mannor in ſome caſe. 
may aide him to barre his 
lord in an action of treſ- 


paſſe, &c. 


proved by this, that if the heire enter the leſſor ſhall have an action of treſpaſſe, quare vi et 
armis, be fore any entry made by the leſſor. 


Pur 


Lib. 1. Of Tenant per le Verge. Sect. 83, 84. 


Pur ceo que le cuſtome de le manor en aſcun caſe luy puit aider de bar- 


rer ſon ſeignior en action de treſpaſſe, &c. Hereby it appeareth, that by the opi- 
nion of Littleton the lord againſt the cuſtome of the manor cannot ouſt the copiholder, 


TEM lun tenant 

per le cuſtome en 
aſcuns lieux doit re- 
pairer et ſuſteiner ſes 
meaſons, et lauter te- 
nant a volunt nemy. 


JTEM lun tenant 
per le cuſtome 
erra fealtie, et lauter 
nemy. Et plufors au- 
ters diverſities y ſont 
perenter ceux. 


Sect. 83. 


LSO the one tenant 

by the cuſtome in 
ſome places ought to 
repaire and uphold his 


houſes, and the other: 


tenant at will ought 
not. 


Sect. 84. 


LSO the one tenant 

by the cuſtome 

ſhall do fealty, and the 

other not. And many 

other diverſities there 
be betweene them. 


PER le cuſtome. For 


what a coptholder may or 
ought to doe, or not doe, the 
cuſtomeof the manor a] muſt 
direct it, for conſuetudo mane- 
rii eft obſervanda, [] But if 
there be no cuſtome to the con- 
trary, waſt either permiſſive (i) 
or voluntary of a copiholder is 
a forfeiture of his copihold (2). 


LN tenant per le 
cuſtome ferra fe- 


altie, et lauter nemy. 
And the doing of fealty by a 
copiholder, proveth that a 
copiholder, ſo long as he ob- 
ſerves the cuſtome of the 


[a] BraQton lib. 2. fol. 76. 


U Vid. 4. Co. 21. 22. &c. in 
Caſes de Copiholds, 


Vide Sect. 132. 


| manor and payeth his ſervi- 
ces, hath a fixed eſtate, For tenant at will, that may be put out at pleature, ſhall not doe 


fealty. For to what end ſhould a man ſweare to be faithfull and true to his lord, and ſhould 
beare faith to him which he claimeth to hold of him, and that lawfully he ſhall doe his cu- 
ſtomes and ſervices, &c, when he hath no certaine eſtate, but may be put out at the | copay of 
of the leflor, or he himſelte may determine it at his pleaſure. Ot theſe kind of cuſtomary te- 
nants, and of many things concerning them, you may read more in the fourth booke of my | 
Reports, fol. 21, 22, 23, &c. Thus much, as I have here ſet downe, may ſuffice, for the un- 4. Co. 21. 22. 23, &c. 
deritanding of ſuch caſes and opinions as Littleton hath expreſſed (3). 


(Poſt 93. b.) 


Finis Libri primi. 


(1) Formerly it was a queſtion, whether waſte permiſſive was a forfeiture by the general law in reſpect to copyhold eſtates, C. & 4 -/ + 
and according to a caſe in Noy a ſpecial cuſtom is neceſſary. Noy 51, But the principal authorities are with lord Coke. See Ow... - + 74 
17. 1 Ro. Abr. 508. pl. 16. and the caſe of Eaſtcourt and Weekes in 1. Lutw. 799. 1 Freem. 516. and 1. Salk. 186. In this laſ t 
caſe the cauſes of forfeiture were making a leaſe without licence and want of repairs, and it appears to have been agreed by 


all, that permiſſive waſte was'a forfeiture z and the great point was, whether after the death of one of two coparceners, who were 
ſeiſed of the manor at the time of the forfeiture, it was not too late to enter and take advantage of it. Three judges held, 
that it was, becauſe according to them leaſe and waſte do not operate like alienations by fine recovery or feoffment with live- 
ry, which are immediate forfeitures and extinguiſh the copyholder's eſtate without any act by the lord, but are only forfeitures 
at the election of the lord in whoſe time they happen, and unleſs he enters the copyholder's eſtate continues; and they thought, 
that the right of election was not in its nature either diviſible or deſcendible, and therefore that in the caſe of coparceners all 
muſt join in the election, and if one of them dies it is too late to make it. But Powel juſtice differed, He aſſented to the diſtine- 
tion between forfeitures operating by immediate extinguiſhment of the copyhold and forfeitures at the lord's election, and 
agreed that waſte permiſſive was of the latter kind; but then he thought, that the leaſe for years without licence was as much 
an extinguiſhment of the copyhold as an alienation for a greater eſtate, and he ſeemed to be of the ſame opinion as to walte vo- 
luntary. Note that Powel took another diſtinction between walte voluntary and waſte permiſſive, and ſaid, that if waſte permiſ- 
five is repaired before the lord's entry, the forfeiture is purged, and advantage cannot be taken of it. Note alſo that in the 
ſame caſe Treby ch. j. doubted, whether lord Coke's doctrine, that if there be two coparceners of a reverſion, and waſte is 
committed, and one of them dies leaving a daughter, the aunt and niece ſhall join in waſte, is law. See ante 53. b. and 1. 
Lutw, 803. This obſervation of Treby ought to have been mentioned before, 


(2) But the court of chancery will ſometimes relieve againſt a forfeiture for waſte, and compel the lord to re- admit on re- 
ceiving ſatistaction for the injury he has ſuſtained, Such relief is particularly given, where the waſte is committed through 
ignorance, or where the waſte is merely permiſſive and there has not been an obſtinate perſeverance in neglecting to repair 
after notice. 1, Cha, Caf. gs. and Prec. in Chanc, 568. Another inſtance, in which relief againſt forfeiture for walte is ſaid to 
be proper, is where the leſſee of a copyholder commits waſte without his direction or privity. Toth. Cha. 237. But in this 
latter caſe it may be doubted, whether the waſte is a forfeiture. See Mo. 49, 


(3) See further on the ſubject of copyhold eſtates Kitchin on Courts, Coke's Copyholder and the Supplement, the book inti- 
tled the Surveior's Dialogue, Calthrope's Reading on Lord and Copyholder, Hughes on Original Writs 247. to 259. the title Co- 


pyhold in the Abridgments, the Lex Cuſtumaria, and the ſeveral other treatiſes on copyhold law, particularly thoſe by Shepherd 
and Nelſon, 
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Chap. I. 


Homage. 


Sect. 85. 


| OMAGE eſt 

le pluis ho- 
| norable ſer- 
vice, ef pluts hum- 
ble ſervice de reve- 
rence, que frankte- 
nant puit faire a ſon 
ſeignior. Car quant 
le tenant ferra ho- 
mage a ſon ſeigni- 
or, il ſerra diſcinct, et 
ſon teſt diſcover, et 
fon ſeignior ſeera, 
et le tenant genulera 
devant luy ſur am- 
bideux genues, et 
tiendra ſes maines 
extendes, el joyntes 
enſemble enter tes 
maines le ſeignior, 


et int dirra : Teo 


OMAGE is 
H the moſt ho- 
norable ſer- 

vice, and moſt hum- 
ble ſervice of reve- 
rence, that a frankte- 
nant may doe to his 
lord. For when the 
tenant ſhall make ho- 
mage to his lord, he 
ſhall be ungirt, and his 
head uncovered, and 
his lord ſhall fit, and 
the tenant ſhal kneele 
before him on both 
his knees, and hold 
his hands joyntly to- 
gether betweene the 
hands of his lord, 
and ſhall ſay thus: I 
become your man 


. 


UR author having 
O taught us in his former 

booke the ſeveral diſ- 
tinct eſtates of lands and tene- 
ments as moſt neceffary to be 
knowne, for the underſtanding 
of theſe two other bookes, 
doth in this ſecond book treat 
of the tenures (1) and ſer- 
vices, whereby the ſaid lands 
and tenements be holden ; 
which he divideth into twelve 
parts, wiz. Homage, Fealty, 
Eſcuage, Knight ſerwice, Socage, 
Frankalmoigne, Homage Aun- 
ceftrell, Grand Serjeanty, Petit 
Serjeanty, Tenure in Burgage, 
iu Villenage, and into Rents. 


Wherein his method is moſt 


excellent(2), for he beginneth (4. Co. 8. a. Bevil's caſe.) 


with Homage, becauſe it 1s 
the moſt humble ſervice of re- 
verence, expreſſing the duty 
of the tenant to his lord, and 
the affectionate love and pro- 
tection of the lord towards 
his tenant, as hereafter ſhall 
appeare. Secondly, Fealty, a 
ſacred ſervice, expreſſing by 
oat 


(1) It is ſcarce poſſible to have a juſt and proper idea of our law of tenures, the greater pon of which is founded on princi- 


ples ſtrictly feudal, without the aid of ſome previous information concerning the origin o 


feuds in general, and the time and 


manner of their introduction into this country. This intereſting ſubje& ſeems to have entirely eſcaped the attention of lord 
Coke; for though he writes ſo learnedly and minutely in explaining the nature of each tenure, and its fruits and incidents, 
2 there is not any thing like an hiſtorical illuſtration with the leaſt reference to the general doctrine of feuds, or to the means 
y which they were eſtabliſhed in England; a filence the more unaccountable, becauſe the ſubjeCt exerciſed the pens of ſeve - 
ral cotemporary writers, and the great antiquary of our Engliſh laws, Sir Henry Spelman, had actually publiſhed the firſt part 
of his Gloſſary, in which he diſcourſes largely on feuds, near two years before the firſt edition of the Commentary on Little- 
ton. To ſupply the deficiency here imputed to lord Coke, as far as the compaſs of an annotation will allow, it ſhall be at- 
tempted to Mate ſhortly ſome of the principal opinions, which occur on the ſubjeR, and to refer to ſome of the books in which 
they are reſpectively advanced or controverted. 

As to the firſt inſtitution of feuds, ſome writers deduce them from the earlieſt ages of the world, and ſuppoſe, that the idea 
of giving land on the terms of doing military ſervice for it, which it muſt be confeſſed was the grand principle of the feudal 
ſyſtem, muſt have been common to . moſt ancient nations, when they emigrated to form new ſettlements, and was the nat u- 
ral reſult of ſuch a ſituation. See Niell. Diſputat. Feud. cited in Voet. ad Pandect. lib. 3 8. Digreſſ. de Feud. 1. Gen. 47. But this 
opinion has been generally diſapproved of as fanciful, and founded on a narrow and incomprehenſive notion of feuds, and de- 

nding on reſemblances too faint and remote to warrant a juſt compariſon. Itter. de Feud. Imper. c. 1. ſ. 2. Spelman. Poſt- 

um. 2, Others think, that they diſcover the origin of feuds in the inſtitution of patron and client by Romulus on the firſt 
founding of the Roman ſtate. Zaſius Epit. Feud. &c. cited in Itter. de Feud. Imper. c. 1.1. 3. But the lighteſt examination 
ſhews this connection to have been widely different from that between lord and vaſſal; the latter merely ariſing from land, and, 
according to the ſtrift and pure notion of feuds, being ever accompanied with ſervices of a military kind and alſo with a juri/dic- 
| tion; 


Lib. 2. Cap. 1. Of Homage. Sect. 85. 


oath his fidelity to his lord. deuei 1 ; , 
Thirdly, Lease, which veignevoſtrehome(1) from this day forward 


is ſervitium fen, the ſervice de ceſt jour en avant, of life and limbe, and 
of the ſhield, de vie, et de member, of earthly worſhip, 


. 
* x ty _— 33 et de terrene lionor( 2). and unto you ſhall be 


againſt outward hoſtility and ef @ vous ſerra foiall true and faithfull, and 


invaſions, - which the better : . 
might bo e el, If fack du- et loiall, et foy a vous beare you faith for 


ty fidelity and love were be- Portera des lenements the tenements that I 


tweene lords and tenants, as oye jeo claime de te- claime to bold of you, 
ought to be, and as the law 0 


expecteth. ner de vous, ſalve la ſaving the faith that 


Foy, Ga — ren foy que eo doy a noſ- I owe unto our ſo- 
of the plough, aptly place jo a . 
next knights ſervice ; or that 7e Sergnior le r Of 3 - VETArg ne lord the 


the ploughman maketh the ef dongues le ſeignior king; and then the 
beſt loutier, as ſhall appeare nt ſeyant luy ba- lord fo fitting ſhall kiſſe 
m his proper place. 'F 

Sixtly, Frankalmoigne, ſer- JET: im (3). 
vice due to Almighty God, 
placed towards the middeſt for two cauſes : firſt, for that the middeſt is the moſt worthy and 
moſt honorable place ; and ſecondly, becauſe the firit five preceding tenures and ſervices, and 
the other fixe ſubſequent, muſt all become proſperous and uſctull, by reaſon of God's 
true religion and ſervice; for nun nam proſpere ſuccedunt res humana, 51 negliguntur divine. 
Whercin I would have our ſtudent follow the advice given in theſe ancient verſes, for the 
good ſpending of the day, 


Sex horas ſumno, totidem des legibus quis. 
Duatuor orabis, des epuliſque duas. 

Pod ſupere/t ultracſacr 's largire camanis 

2 7 N f gire ca 5. 


Serenthly, homage aunceſtrell, ancient families enjoying, with their blood, the ancient in- 
heritance of their forefathers, as a great bleſſing of the Almighty. 

8. &g . Serjeanty grand et petit, due to the king only, to whom the higheſt and moſt eminent 
honor, ligeance, and reverence of all kinde is due; which hath two notable effects. Firſt, 
imperii mj aſtas oft tutelæ ſalus, according to the old rule; and ſecondly, it is an aſſured means 
of long continuance of houſes and families in proſperous eſtate, whereof our author ſpeaketh 
in the chapter betore. 

10. Then followeth the tenure of Burgage, of ancient burghes and cities, &c. which are 
to be ſupported for the honour of the king, and for the maintenance of trade and traffique, the 
life of all common wealths, eſpecially of iſlands. 

11. Villenage, for the performance of ſervice, yet neceſſary ſervice for the clenſing of ci- 
ties, boroughes, mannors, &c. and for the better manuring of arrable grounds, and increaſe 
of huſbandry, 

12. And laſtly, tenure by Rents, which are called vivi redditzs, becauſe the lords and 
owners thereof do live by them; which they ſhall enjoy the better, if trade and traffique be main- 
tained, and our native commodities, Which are rich and neceflary, holden up and ſaleable at a 
reaſonable value. And now underſtanding his method, let us peruſe our author's words. 

And as our author beganne his firſt booke with fee fim A which 1s the moſt principall 
and worthieſt eſtate, ſo he beginneth his ſecond booke with homage, which is the moſt ho- 
norable and humble ſervice, $80 


fa] Glany. Ii. 9. en. 1. Bract. H mage, is derived of [a] homo, and it is called homage, becauſe when he doth this ſer- 

10.78 80. Brit. to. 170. 172.173. vice, he ſaith, Fro deveigne voſtre home. And in, Engliſh homage is called manhood, ſo as 

— li. 5 Pq" c. 3. de the manhood of his tenant, and the homage of his tenant is all one. Mutra quidem debet eſſe 

mages Ef % . 22 dominii et homagit fidelitatis councæio, ita quod quantum homo debet domino ex homagio, tantum illi 
debet domi nus ex dominio preter ſolam reverentiam, | 


Foyal et loyal - Theſe words are of great extent, for they extend to the obſervation 
[4] Lib. Rub. ca. 55, of the lord's counſell in whatſoever is honeſt and profitable, [] Omnis homo debet fidem do- 
mino ſuo de wita et membris ſuis, et terreno honore, et obſervatione confilii ſui per honeſtum et utile 


(comprehended under theſe words aal ct loyal) ſalva fide Deo et terre principi. 


| Service. 
(1) Nota, in antient times by hommes or men, homagers, aum æbe now call freeholders, avere intended; as in grants, that he and 
kis men ſhould be free from toll. 14. H. 6. 12. 12. Af. 35. 33. E. 3. 88. 31. E 3. Barr 261. Hal. MSS.—ln the famous controver- . 
ſy, which began between Dr. Brady and others tome few years before the revolution about the origin of the houſe of Com- 
mons, one point in diſpute was the ſenſe of the words komines and liberè tenentes as uſed in writs of ſummons to parliament be- 
fore the reign of Henry the third and in other ancient records; the doctor endeavouring to confine the word to the king's te- 
nants in capite, and his competitors on the other hand being as ſtrenuous to comprehend within the deſcription of 4omines any 
free ſubjeCts of the king, and within that of /ibere tenentes all freeholders in general, whether they held immediately of the 
king or not. See voc. Liberi homines in the Gloſſ. at the end of Brad. Introd. to Engliſh Hiſt. Tyrr. Biblioth. Politic. 300. 308. 
322. 326. 352. 369. 537. and Lord Lyttelt. Hen. z. 8vo. ed. vol. 3. p. 337. However Mr. Tyrrel allows the word homines 
to be equivocal, and to vary in the ſenſe according to the occaſion on which it is uſed. . 
(2) The words de wie et de membre et de terrene honor are not in L. and M. but the Roh. and ſubſequent editions have them. 
(3) Vid. in Rot. Parl. 18. H. 6. n. 58. a ſpecial act of parliament to excuſe the kifſing in the caſe of homage made to the king by rea- 
ſon of peſtilence. Hal. MSS. 
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tion; which circumſtances are quite foreign to the former, and ſeem of themſelves ſo eſſentially to diſtinguiſh the two, as to 
render the labour of ſeeking for other differences wholly unneceſſary. See Bodin. de Repub, lib. 1. c. 7. Crag. Jus Feud. lib. 
7. Diegeſ. 5. et Duck de Ul. Jur. Civ. cap. 6. Others * have ſuggeſted, that the grants of forfeited lands to the veteran 
ſoldiers of yl, Julius Cæſar, and the Triumvirs, in the latter times of the Roman republick, gave riſe to feuds ; but it has been 


ſenſibly obſerved by a very ingenious writer, that ſuch lands were given, not on the condition of future but ks rewards for paſt 
military 


Lib. 2. Of Homage. Sect. 85. 65 


Service. c] Serwitium in lege Anglia regulariter accipitur pro ſervitio, quod per tenen- [c] 2, H. 4. 6. 
trs Dominis ſuis Pls ratione feodi ſut. Bat ſervitium ef Fr) an rake pony: "as ſhall (] 4 

be {aid in the chapter of frankalmoigne; er temporale, whereof our author here treateth. And 

he beginneth with homage, firſt, becauſe it is moſt honourable, for, honor plus eff in hono- 

rate, quam in honorato. 2. It is pluis humble de reverence, and both of theſe for five cauſes | 

on the part of the tenant, Firſt, the tenant when he doth his homage is diſcinctus, diſarmed Glanvil et Mir, ubi ſupra, 
or unguarded, Secondly, nudo capite, bare headed. Thirdly, ad pedes domini Super genua 

projettus, Fourthly, ambas manu juntas inter manus domini porrigit. Fiftly, per wverba omni 

ſupplici veneratione plena, he faith, Feo deveigne voſtre home, Se. And for three cauſes on the 

part of the lord : firſt, the lord doth fit; Secondly, he incloſeth his tenant's hands betweene 

his owne. Thirdly, the lord fitting kifſeth the tenant. Prudent antiquity did, for the more 

ſolemnity and better memory and obſervation of that which is to bee done, expreſſe ſubſtances 

under Ceremonies, 


Nil fine prudenti fecit ratione vetuſſas. 


Teo deveigne voſlre home de vie et de member. And therefore he is Mine- 


tus, for that he maſt never be armed againſt, or oppoſite to his lord, but both life and member 
muſt be ready for the lawfull defence of his lord. | 


2. De terrene honor. Expreſſed by kneeling at the feet of his lord. Brad. fol. 80. Britton fol. 173. 
3. Debet quidem tenets manus ſuas utraſque ponere inter manns utraſque domini ſui, per quod b. ac. Fleta lib. 3. cap. 16. 
fignificatur ex parte domini protectio defenſio et <varrantia, et ex parte tenentis reverentia et ibjecs 
tio, So as the holding up of the tenant's hands betokeneth reverence and ſubjection, and the 
lord's incloſing of his tenant's hands between his own betokeneth protection and defence, 


4. Et a vous ſerra foyal et loyal, et foy a vous portera, &c. This 
faith, fides, or fædus perpetunm, this perpetuall league eene the lord and the tenant is ex- , 

preſſed by the lord's kiſſing of the tenant. And ſome ſay, that fædus dicitur à fide, quia fides Braft. ubi ſupra, Brit. fol. 174» 
interponitur. And fo firme and ſtrong was this league betweene them, that by the ancient 

law of England, aii facere poteſt tenens propter obligationem homagii, quod vertatur domi- 

0 ad exheredationem, vel aliam atrocem injuriam. Nec dominus tenenti è converſo. QAuod fi 

fecerint, diſſolvitur et extinguitur homagium omnino et homagii connexio et obligatio, et erit inde juſ- 

tum judicium cum wvenerit contra homagium et fidelitatis ſacramentum, quod in eo in quo delinquunt 


paniantur, $. in perſona domini, quod amittat dominium, et in perſona tenentis, quod amittat te- 
Acaututum. 


Des tenements queux jeo claime a tener de Vous. Britton faith, that ſa) in Ce] Brie. ubi ſupra, Bradt, ubi 
doing of homage he muſt name the lands or tenements for which he doth homage in certaintie, ſupra. Glanvil lib. 9. cap. 1. Mir, 
and the reaſon is, ne it captione homagit contingat dominum 5 negligentiam decipi vel per errorem. cap. 3- de Homage. 

For the better underſtanding of that which ſhall be ſaid hereafter, it is to be knowne, that 
firſt, there is no land in England in the hands of any ſubject, (as it hath been ſaid) but it is hol- 
den of ſome lord by ſome kind of ſervice, as partly hath been touched before (1). 


Secondly, all the lands [5] within this realme were originally derived from the crowne, and [5] 18. E. 3. 36. 44+ E. 3. 3. 
therefore the king is ſoveraigne lord, or lord paramont, either mediate or immediate of all and 48. E. 3. 9+ 8. H. 7. 12. 
every parcell of land within the realme (2). 

Thirdly, that in ancient time lords upon the creation of their tenures did not onely re- 
ſerre rents, ſervices, and profit, &c. for which they might diſtreine and have other remedy, 
but alſo tooke an humble ſubmiſſion of his tenant by promiſe and oath, (for to homage fealty is 
incident) to be true and faithfull to him for the tenements holden of him, which ſubmiſſion is 
called homage and fealty, according to the tenure reſerved, 


Salve le foy que jeo doy a naſtre ſeignior le roy. Both becauſe there is homa- Glanvit, Hb. 9. e. 1. Mir. e. 3. d 
gium ligeum, which is due to the king onely, and alſo becauſe he is * lord over all (3). Fealty. Bract- ubi ſupr. Brit. ubi 
I have ſeene an ancient record in Anno 6. Ed. 1. in theſe words. Michael de North, qui ſe- ſupta. Inter Inquil. apud 4 * 
quitur pro Rege, queritur, quod cum Dominus Rex ratione regiæ dignitatis et coronæ ſue tale habe- enn 
at 5 quod nullus in regno ſuo de aliquo qui fit in regno Anglie alicui * facere de- 
beat, wel aliguis hujuſmodi homagium ab aliguo recipere debeat, niſi facta mentione de homagio Do- 
mino reg! debito eidem domino regi fidelitur obſervand* Walterius Exon” Epiſcopus, in contemptu domi- 
ni regis, et ad manifeflam quoad privilegium prediftum ipſſus domini regis exheredationem, et ad 
dammnum et dedecus ipſius domini regis ad YValentiam decem Mill' librarum, de Henrico de Pomcray, 
Thema de Kanc', | rods de bello prato, Laurentio filio Ric. Fohanne le Soer, Willielmo de Alex', 


Eudone 


(1) According to this poſition, of which the truth is undeniable, all the lands in England, except thoſe in the king's hands, 


the continent of Europe, where the feudal ſyſtem has been eſtabliſhed, and it ſeems, that there are ſome few portions of allo- 


dial land in the northern part of our own iſland. In France they ſtill have their franc-a/eu, which is the name by which allodial 5 : 


land is diſtinguiſhed, as well as their fiefs : and in ſome provinces, ſuch as Provence Languedoc and others, which not havin 
any coutrme or ſyſtem of cuſtomary law adopt the <vritten or Roman law, the country is ſo far from being wholly feudal, that 
inheritances are preſumed to be quite free from feudal dependance till the contrary is proved, and therefore are called franc- 
aleu ſans titre, that is, free without the poſſeſſor's being obliged to prove them ſo. Inſtit. Droit. Franc. par Argou. |. 2. c. 3. De- 
cif. Nouv. par Deniſart. tit. Franc-aleu and Droit-ecrit. Even in Normandy, from which country our anceſtors borrowed at leaſt 
ſome parts of our law of tenures, and where the feudal policy with its utmoſt rigors is ſuppoſed to have been ſo early and fo 
completely introduced, a remnant of allodial land is ftill to be found, and their reformed coutumier expreſsly divides their 
eſtates into franc aleu and tenures. Littelt. par Houard. v. 1. p. 196. and Cout. Reform. Norman. par Berrault. Art. 102. The 
German and Dutch lawyers make the like diſtinction with ref] to lands in their countries ; and they muſt almoſt neceſſarily 
have a conſiderable proportion of allodial land, as the rule of their courts of juſtice is to preſume in favour of it, whenever the 
quality of the land appears doubtful. Heinecc. Elem. Jur. Germ. lib. 2. tit. 1. f. 35. Dar. Inſt. Jur. Priv. German. ſect 705. 706, 
and Voet ad PandeR. lib. 38. Digreſ. de Feud. ſet. 4. As to Scotland, lord Stair expreſſes himſelf rather ambigucuſly on the 
ſubje& ; for he ſays that there remains little of allodial land in Scotland, but in a few lines afier obſerves, that the glebes of the 
clergy, which ſeem to come neareſt to allodials, are more properly moriified, or as we ſhould call them, morimain fees. Sta. Inſt. 
b. 4. t. 3.7.4. However other reſpe&able authors rank the manſes and glebes of the Scotch clergy amongſt things allodial ; 
and write as if they thought, that the law of fiefs had not yet pervaded the Orkneys. Erſk. Princ. Law Scotl. 126. Eſſ. Brit. 
Antiq. 19,-(z) See ante fol, 64. a. note 1. and fol. 2. b. note 1.—(3) Vid. as to the homage by the king of England to the king of 


France 
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militar ſervices, after the donation of them were of the nature of other Roman eſtates. Sullivan's Lectures 25. 


See alſo Clark. Connect. of Roman Saxon and Epgliſh — ** Some compare the coloni et glebæ adſcriptii, of 


which 


4 


are feudal. This univerſality of tenures, if not quite peculiar to England, certainly doth not prevail in ſeveral countries on g 


e 


Lib. 2. Cap. 1. Of Homage. Sect. 86. 


Eudone de Tranael, Rogero le gros, Johanne le Lunge, Rado' de Bewill, Guidone Nowant, Williel- 
mo de Rouſterrek, et Hen. Cannel, accepit ſerwitia contra privilegium praeditt, nulla fafia mentione 
de homagio et fidelitate domino regi debitis, And judgement in the end was given againſt the 
ſaid biſhop. 


Roy. Our anceſtors the Saxons termed him Coning or Cyning, a name ſignifying power 
and ſkill, which by way of contraction we now call king. This name the Saxons with a ſmall 
alteration had from the Brittaines who called him Koningh or Konincke. In French he is called 

2 Roy, in Italian Re, in Spaniſh Rey, all derived from the Latine (Rex), of the true ſignifica- 
{4] Mirror 2 ay — * ©- tion whereof you ſhall read [4] plenti full matter in our old bookes, 
2. Leck 1. ant 2. Pe 1 z. So as homage is divided firit in homagium ligeum, et non ligeum (1). 
107. 368. 369. 340 Flet lib 1. : a _ 1 h Ta 11 . h 
cap. 5. Forteicue cap. 8. and 37. 2. In bomagium anteceſſorium, et non anteceſſorium (2). It is ere neceſſary to nowne, what 
Stant, pl. cor. 98 99. and Przr. tenant, that holdeth by homage, ſhall doe homage. [e] Item videndum, yo poteſt homagium fa- 
65. 2 gon e. Sciendum eſt, quod quilibet liber homo, tam maſculus quam femina, clericus et laicus, major et 
[e} Glanvil lib. 9. ca. 1. BraQton „nor; dum tamen elefti in epiſcopos poſt conſecrationem homagium non faciant, quicguid fecerint 
fol. 78. b. Britt. c. 68. fo, 170. , T N. 
771. Fleta lib. 3. cap. 16. ante, ſed tautum fidelitatem (3). Conwventus autem homagium non faciet de jure, ficut nec Abbas, 
EF nec Prior, eo quod tenent nomine alieno, ſcilicet nomine ecclefiarum. 
[g] Glanvil lib, 9. cap. 1. Brae- [g] One within the age of 21 yeares may doe homage ; but Bratton ſaith he cannot doe 
ton lib. 2. 78 Fleta lib. 3. cap. fealtie, becauſe in doing fealty he ought to be ſworne, which an infant cannot be (4). But ſome 
16. acc. 21. E. 3. 40. 24+ F. 3+ opinions be in our bookes to the contrary, vz. that an infant ſhall doe fealtie; but I take it to 
63. 64. 32, E. 3. age So. & tit. . £ . . d , x 
per dus fervita. 9. 13. H 4- be meant of homage, and herewith [Y] agreeth Britton who faith, t tor? /oit gue enfant deins 
5. 33. H. 6. 16. 20. E. 3. per age fait homage, pur ceo ne volons nous my que il face ſerement de fealtie, jeſque a taunt que il 
quæ ſervic. 24. ſoit de pleine age; et tout ſoit ceo comon dit del people que fait de enfant fait deins age ne ſoit fait 


le] Britton, fol. 171, my a tener eftable. Volons neque dent, que cheſcun home et cheſcun feme, de quel age que ils ſoient, 


2. ner rt” 


2 


e 217 tl 


: 3 facent homage a lour ſeigniour ſolongue lęſtatut de la grand charter. 
[+] or ag * CEN Glanvill faith, [7] women ſhall not do homage ; but Littleton ſaith that a woman ſhall doe 
hs. ER 2 1. ſect. 3. homage, but ſhe ſhall not ſay, Feo deweigne woſtre feme, but Feo face a vous homage; and ſo is 
Glanvill to be underitood, that ſhe ſhall not doe compleate homage, 


Sect. 86. 


: | O man of religion | F 1 
fz} Clanvil b. 1. cap. g. in when [I] he hk "Pa E 2 un ab bn dp an abbot, or 


five. Britron lib. 2. 78. Brac- mage hall ſay, Feo deweigne be, ou UN a4 pryor, or other, 


ton cap. C8. Fleta lib, 3. ca. 16. 1 
vn Cap 3 tre home ; becauſe he hath pryor, ou auter home man of religion, ſhall 


rofeſſed himſelfe the man of 2 : 
God, yet ſhall he doe homage, de religion, ferra ho- doe homage to his 


L Vid. Sed. 96 & 133. and ſhal ſay, [/] Feo face a do mage @ fon ſeignior, lord, he ſhall not ſay, 
homage, &t & wous ſerra foyall il ne dirra, Jeo de- I become your man, 


ct loyall, Sc. and note, that here a 
religion is taken largely, for Verne voſtr e home, &c. for that he hath 


it extends not only to regular S. pur ceo que il ad profeſſed Bimſelfe 10 
perſons as abbots and the like, 7 7 P 


but alſo to all eccleſiaſticall luy pr ofeſſe pur etre be one ly the man of 


perſons, as biſhops, deanes, or faut ſolement le home God. But he ſhall ſay 

Yikes and lo rim 4e Dieu. Mes il dirra thus, 1 doe homage 

uſe at this day, which alſo ap- int 5 Teo Vous face unto you, and to you 

pon nfl aan 1 homage et a vous T {ſhall be true and 
nal 2 . . . 

in old bookes and records, the er ra foial et loial, et faithfull, and faith to 


homage, * ＋ a 7 ab- foy a vous portera you beare for the te- 
Ot Or other man OLI re gion . 
doth, is called fealty, for that des tenements gue nements which I hold 


it wanteth theſe words, (Feo jeo 7 eigne de Vous, of you, ſaving the 
_—_ e _ 125 ſalve la foy que jeo faith which I doe owe 
| homage; becauſe he ſaith, I dy @ notre ſeignior unto our lord the 


doe to you homage, &c. and / gy, king, 
ſo of a woman, 7 8 


Sect. 


France for the dutchy of Aquitain, &c. It was doubted, whether the hemage ought to be liege; but at length it was reſolved, 
that it ſbeuld be liege; and for that purpoſe writs patent were made by the king of England, ſettling it in this <wvay, viz. that 
the king of England duke of Guyen ſbould hold his hands between the hands of the king of France, and he who ſhould ſpeak jor the king of 
France ſhould addreſs his TOE to the king of England duke of Guyen, and ſhould ſay thus, Do you remain a liege man of the king of 
France, my lord who is here, as duke of Guyen and peer of France, and promiſe to bear him faith and loyalty ? ſay yes; 
and that the ſaid king duke and his ſucceſſors dukes of Guyen ſhould ſay yes; and that then the king of France ſbould receive the ſaid king of 
England and duke to the ſaid homage and faith and with a kiſs ſaving his right and the other's. 1. Pars Pat. 5. E. 4. m. 19.—For the' 
homage done to the pope by king John, ſee M. Paris 237. Hal. MSS. For a full account of the circumſtances, which attended Ed- 
ward's homage for Guienne, &c. ſee 1. Tind. Rap. fol. ed. 412. See alſo Froiff. I. 1. c. 25. and 4. Rym. Fed. 383. to 390. there 
cited, and Du Freſn. Gloſſ. voc. Homagium. Mr. Tindal in a note on Rapin obſerves, that liege or full homage is done with 
head bare and ſword ungirt, as if that was the thing which chiefly diſtinguiſhed homage ligeum from homage ven ligeum. But in 
truth that formality was incident to both, and the difference between the two was of a more eſſential kind, and Philip de Valois of 
France and our Eaward the Third knew this, or probably there would not have been ſo much difficulty in adjuſting the ceremo- 
ny between them. Homage /igeum was without any ſaving or exception of the faith due to king or other lords; but homage 
non ligeum had ſuch an exception. The former properly came from the ſubje# to the ſovereign ; the latter from one ſubject to an- 
other. The former generally and in ſtrictneſs included allegiance as a ſubject, and could not be renounced; though ſome- 
times, when done by one who was himſelf a ſovereign prince as a mark of feudal dependance in reſpe& not of his ve do- 
minions but only of a part of them, it was not underſtood with ſo much latitude ; but the latter never imported any thing 
more than a connection in the way of tenure, which the komager might at any time free himſelf from by renouncing tbe lai 

he was inveſted with. See Du Freſn. Gloſſ. voc. Hominum et legius, and Spelman. Gloſſ. voc. Homagium et ligantia. A 

(1) See note 3. in 65. a.—(2) That is, aunceſtrel and not auncgſtrel, as to which ſee Poſt 100. b.—{(3) Homage done to the king b 

a bijbop ſalvo ſuo ordine, M. Paris 101. Hal. MSS. See what is ſaid by lord Coke infra.—(4) Infant cafts din of being in the 


hing's 


which there is ſuch frequent mention both in the Theodoſian code and in that of Juſtinian, with feudatories ; but 
nothing can be mere firongly marked than the diſtinftion between the two, for the former were adſtricted to the 
ſoil, were employed in cultivating it, and in performing other rural ſervices for the owner, and in ſhort approached 

nearer 


.. tl. 


. 1 


Lib. 2. 


Pur ceo que neſt convenient, &c. 


Of Homage. 
Sect. 87. 


Sect. 87, 88. 


ab inconvenienti plurimum walet in lege, as often ſhall be obſerved hereafter. Non ſolum quod li- 
cet, ſed guid e conveniens eft conſiderandum. Nihil, quod eft inconveniens, eft licitum (1). 


7 TEM / ſeme ſole ferra ho- 
mage a ſon ſeignior, el ne 
dirra, Feo 2 woſtre feme 3 

ur ceo que neſt_conventent, 
* * que il deviendra feme 
a aſcun home, forſque a ſa baron, 
quant el eft eſpouſe. Mes el dirra, 
jeo face a vous homage, et à vous 
ferra foial et loial, et foy a vous 
portera des tenements que jeo 
teigne de vous, Salve la foy que 
jeo dey a notre ſeigntar le roy. 


JTEM home putt 
veier un bone note 
en M. 15. E. 3. Pouun 
home et fa feme fierent 
homage et fealty en le 
common bange, quel eſt 
eſcrie en tiel forme. No- 
ta, que IJ. Leukner et 
Elizabeth ſa feme ſier- 
ent homageaW. Thorpe 
en ceſt maner: lun et lau- 
tre tiendront jointment 
lour mains enter les 
mains W. T. et le ba- 
ron dit en ceſt forme: 
Nous wous ferromus 
homage, et foy a vous 
porterons, pur les tene- 
ments, gue nous teig no- 
mus de A. votre conu- 
for, que a vous ad graunt 
noſtre ſervices en B. et 
C. et auters villes, &c. 
encountre touts gents, 
ſalve la foy que nous 
devons a notre ſeig- 


que 


Sect. 88. (,) 


AL a man may ſee 

a good note in M. 
15. E. 3. where a man and 
his wite did homage and 
fealtie in the common 
place, which is written in 
this forme. Note that J. 
Lewknor and Eliz. his wife 
did homage to W. Thorpe 
in this manner: the one 
and the other held their 
hands joyntly betweene 
the hands of W. T. and the 
huſband ſaith in this 
forme: We doe to you 
homage, and faith to 
you ſhall beare for the 
tenements which we hold 
of A. your conuſor, who 
hath granted to you our 
ſervices in B. and C. and 
other townes, 
gainſt all nations(3), ſaving 
the faith which we owe 
to our lord the king and 
to his heires, and to our 


&c. ' a- 


N this [] record 
three things are to 
be obſerved. 

1. How neceſſary, 
and profitable records 
and obſervations are; 
albeit they were not 
publiſhed in print, for 
at the time when Lit- 
tleton wrote, this re- 
cord was not printed. 

2. That the huſ- 
band and wife doin 
homage, the Ae. 
ſhall ſpeake the words 


for them both, wiz. 


we doe to you ho- 
mage, &c. 

3. That the ho- 
mage which the huſ- 
band and wife doe, 
is the very homa 
which the wife ſhould 
doe alone. But this 
joint homage, done by 


66 


By this it appeareth, Ln] that argumentum [mn] For like reaſons ab inconve- 


nienti, vide Set. 138. 139. 231. 


269. 440. 478. 66 f. 722. 730. 
21. H. 7. 13. F. N. f. 230. d. 


LSO if a woman ſole ſhall doe “ H. 7. 9. 

homage, ſhe ſhal not ſay, I be- 
come your woman; for it is not. fit- 
ting, that a woman ſhould ſay that 
ſhe will become a woman to any 
man, but to her huſband, when ſhe 
is married. But ſhe ſhall ſay, Ido to 
you homage, and to you ſhall be 
faithfull and true, and faith to you 
ſhall bear for the tenements I hold 
of you, Saving the faith I owe to 
our ſoveraigne lord the king. 


[e] Mich. 15. E. 3. tit, Avows 
rie 109. 


the huſband and wife, 


is intended to be be- 
fore iſſue had betweene 
them, whereof more 
ſhall be ſayd hereaf- 
ter. An 
be obſerved, that very 
few caſes ruled or 
reſolved in the reigne 
of Edward the Third, 
but the ſame orthe like 

had 


nt is to 


king's ſervice for another. 21. E. 3. 33. He ſhall do fealty. 24. E. 3. 63. 64. Hal. MSS.—In caſting an eſſoin de ſerwitio regs, the 


eſſoinor, that is, he who caſts the efſoin for the abſent perſon, muſt ſwear to the truth of the eſſoin ; which explains the object 


of the caſe cited by lord Hale. See 2. Inſt. 314. See further as to the (wearing of an infant Poſt 158. a. 

(1) Arguments from inconvenience certainly deſerve the greateſt attention, and where the weight of other reaſoning is 
nearly on an equipoiſe ought to turn the ſcale. But if the rule of law is clear and explicit, it is in vain to inſiſt upon inconve- 
niencies; nor can it be true that nothing which is inconvenient is lawful, for that ſuppoſes in thoſe, who make laws, a periec- 
tions which the moſt exalted human wiſdom is incapable of attaining, and would be an invincible argument againſt ever 
changing the law.—(2) In the Rohan edition and in thoſe of Pynſon and Redman, this ſection is tranſpoſed to the chapter of 
Fealty,—(3) Lord Coke's tranſlation of the word gents is erroneous ; for as Mr. Madox juſtly remarks, though the Reman word 
gens 


li * 


nearer to la ves than to free- men ſoldiers and feudal tenants. See Itter. Feud, Imper. cap. 1. ſect. 3. 5. One civilian of the 


firſt character ſeems to deduce fiefs from the procuratores prædiorum, the emphyteuticarii, and others of a ſimilar deſcription, 


who are well known to the Roman law. Cujac. Obſerv. lib. 8. c. 14. and De feud. lib. 1. princip. But it ſhould be recollected, 


that the procuratores prædiorum were properly only bailiffs and ſervants to the owners of the land, and that the emphyteuticarit- 
were merely occupiers of land under contracts of hiring ; and therefore one may differ from the great author of this opinion, 


vithout forgetting the reſpect juſtly due to ſo high an authority. In truth, the poſſeſſions of the former do not appear to have 
been like, any fief, and thoſe of the latter at the utmoſt only come near to a reſemblance of fiefs of the predial and improper kind, 
ſuch as our /ecage tenure, and other deviations from the original feudal eſtabliſhments. Conſequently it is not in the leaſt 
probable, that pure and genuine fiefs, which were the price of 1lirary ſervice only, and gave rile to the great ſyſtem of te- 
nures, ſhould be the offspring of ſuch parents. The ſame obſervation may be applied to the predia ſtipendiaria, which ſome 


writers Cite from the books of the Roman law as inſtances of fiefs, but which were, as I apprehend, only a ſgecies of the emphy-. 


teuſis or land let to hire. See Itter. de Feud, Imp. cap. 1, ſect. 3. 5. Heinecc. Syntagm. Antiq. Rom. lib,” 3. tit. 3. .. 13. and — 
| | | wer 


, 


Lib. 2. 


Hill. 17. E. 2. Rot, Parl. &c. 


17l 33 H. 8. tit Fealtie. Br, 
15. 4. Co. 11. 7. Co. 10. 10. 


Co. 31. 


« fignifies ſometimes a nation, and ſometimes a family, and gents is Romanick or baflard Roman, and derived from x2 yet 


OM 
Tike many other Rexzanick words it acquired a new import, and according to that denotes men or perſons. See Mad. Bar. Angl. 


167. and Hiſt. Excheq, in Pref. p. 13. 


Cap. 1. 


had been ruled 
or reſolved in 
the raignes of 
Edward the ſe- 
cond, Edward 
the firſt, or be- 
fore, as for ex- 
ample tor war- 
rant hereof, 
vide Hill. 17. E. 
2. Rot. Parl. &. 


Et a mes auters fig niours. 


nior le roy, et a ſes heires, 
et a noſtre auters ſeigniors : 
et lun et lauter luy baſeront. 
Et puis ils fierent fealtie, et 
lum et lauter tyendront lour 
mains ſur un hure, et le 
baron dit les parolx, et am- 
bideux baſeront le livre. 


Of Homage. 


Sect. 89. 


Sect. 89, 90. 


other lords, and both the 
one and the other kiſſed 
him. 
fealtie, and both of them 
hold their hands upon the 
booke, and the huſband 
ſaid the words, and both 
kiſſed the booke. 


And after they did 


This faving for other lords is good for explanation, 


albeit the homage is referred onely to the tenements which. he holdeth of him to whom he 


doth the homage. 


70A , un home ad ſeveral 


tenancies, queux 


ſeveral ſeigniors, ſcilicet cheſ- 
cun tenancy per homage, donque 
quant il fait homage a un des 


ſeigniors, il dirra en 


fon homage fait, Salve la foy que 
geo doy noſtre ſeigntor le roy, et a 
mes auters ſeigniors (1). 


N droit dun au- 


ter. As the huſ- 
band and wife in the right of 
his wife, the biſhop in right 
of his biſhopricke, &c. the 
abbot or prior in right of 
his monaſtery, &c. Bur no 
corporation aggregate of 
many perſons capable, be the 
ſame eccleſiaſtical or tem- 
porall, can doe homage, as a 
deane and chapter, maior 
and commonalty, and ſuch 
like, albeit they be ſeiſed in 
tee of lands holden by homage, 
yet ſhall not they doe homage. 
And the reaſon is, becauſe that 
homage muſt be done in per- 
fon, and a corporation ag- 
gregate of many cannot ap- 
peare in perſon ; for albeit the 
bodies naturall, whereupon 
the bodie politique conſiſts, 
may be ſcene, yet the bodie 
politique or corporate it- 
felte cannot be ſeene, nor doe 
any act but by atturney, and 
homage muſt ever be — in 


perſon, &c. (3) And albeit an 


i tient de 


le 


fine de 


Sect. go. 
OTA que nul 


ferra homage, 
mes trel que ad e- 
Nate en fee fimple, ou 
en fee taile, et fon 
droit demeſne, ou en 
droit dun auter. Car 
i off un maxime en 
ley, que il, que ad eſtate 
forſque pur terme de 


vie, ne ferra homage, 


ne prendra homage. 


Car ſi feme ad terres 
ou tenements en fee 
fample, ou en fee taile, 
queux il tient de ſon 
ſeignior per lo- 
mage, et prent baron, 
et ont iſſue, donque 
le baron en la wie la 


feme ferra homage(2), 


\ | OTE if a man hath ſeverall 
tenancies, which he holdeth 
of ſeverall lords, that is to ſay, 
every tenancy by homage, then 
when he doth homage to one of 
his lords, he ſhall fay in the end 
of his homage done, Saving the 
faith which I owe to our lord the 
king, and to my other lords. 


OTE, none ſhal do 

homage but ſuch, 
as have an eſtate in fee 
ſimple, or fee taile, in 
his owne right, or in 
the right of another. 
For it is a maxime in 
law, that he, which 
hath an eſtate but for 
terme of life, ſhal nei- 
ther doe homage or 
take homage. For it a 
woman hath lands or 
tenements in fee ſim- 
ple, or in fee taile, 
which ſhe holdeth of 
her lord by homage, 
and taketh huſband, and 
have iſſue, then the 
huſband in the life of 
the wife ſhall doe ho- 


ur 


(i) This expreſs ſaving of the taith due to the king was formerly of conſequence, being calculated to prevent that intire de- 
pendance of the tenant on his immediate lord, the idea of which in times, when the feudal inſtitutions were in their full vigour, 
operated very ſtrongly, and tended to depreſs the authority of the ſovereign See a ſenſible note on this ſubject in Litr. par Hou- 


d. v. 1. p. 114. an 


In another 


ace lord Coke cite an inſtance of an information on the part of the crown againſt 


a biſhop, for receiving homage from his tenants without any ſaving ot the faith due to the king; bu: it doth not appear by the | 
extract which lord Coke gives of the record, how this contempt of the royal authority was puniſhed. See ante 65. a,—(2) 
Vid. F. N. B. 257. Haſband alone doth fealty before the having of iſſue. Nota, before'ifſue the avowry for homage Hall be on the huſ- 
band and wife, and not only on the wife. 29. E. 3 15. But after iſſue the avotury for homage au be on the huſband. But till the lord 
hath notice of the having i ue, he may avoto upon both. 7. E. 4. 27. The huſband only ſhall do the homage, quia ſi dominus adiret 
przlium, vir conſecuturus eſſet eum, non mulier. 13. E. 1. Avowry. 234. Hal. MSS.—(1) 2. E. 3. 10. Accord. Hal. MSS, 


— 


— 


word flipendiaria in the Lexicons of the Roman law. As to the ſo/durii, who were the companions and followers of the 
princes and chieftains amougſt the ancient Gauls and are by ſome writers conlidered as feudal vaſſals, their attachment was inde- 
| —— of land, and this of itſelf is ſufficient to ſhew, that the connection was not the 

o 


1 b | ſame as that which is the reſult of tenure, 
ever it may be proper to obſerve, that a like fort of union between the princes of the ancient Germans and their comites is 


agreed 


"= 


Lib. 2. 


pur ceo que il ad title 
daver les tenements 
per le curtefie Den- 
gleterre fil ſerveſ- 
quiſt la feme, et auxy 
il tient en droit de ſa 
feme. Mes ſi la feme 
devy devant- homage 
fait per le baron en 


la vie ſa feme, et le la- 


ron ſoy tient eins co- 
me tenant per le cur- 
tefie, donques il ne 
ferra homage a ſon 
ſeignior, pur ceo que 
 adonque nad eſtate 
forſgue pur terme de 
vie. 

Plus ſerra dit 
de homage en le tenure 
per homage aunce- 


firel. 


Of Homage. 


mage, becauſe he hath 
title to have the tene- 
ments by the curteſie of 
England if he ſurviveth 
his wife, and alſo he 
holdeth in right of his 
wife. But if the wife 
dies before homage 
done by the hufband 
in the life of his wife, 
and the huſband hol- 
deth himſelfe in as te- 
nant by the curteſie, 
then he ſhall not doe 
homage to his lord, 
becauſe he then hath 
an eſtate but for terme 
of lite. 

More ſhall be faid 
of homage in the te- 
nure of homage an- 


ceſtrell. 


putandum. 


Sect. 90. 


abhot and covent is a corpo- 
ration aggregate of many, yet 
becauſe the covent are all dead 
perſons in law, the abbot a- 
lone in nature of a ſole corpo- 
ration ſhalt doe homage, 


Un maxime en ley. 
A maxime is a propoſition, to 
be of all men confeſſed and 
granted without proofe, argu- 
ment, or diſcourſe. Contra 
nexantem principia non eft diſ- 
But of this ſome- 
what hath beene ſaid before, 


Il gue ad efiate 


forſque pur terme de vie. 


[4] A parſon or vicar of a 
church, that hath a qualified 
tee, [] and yet to many in- 
tents upon thes matter but an 
eſtate for life, can neither re- 
ceive (t) homage nor doe ho- 
mage, as a biſhop, an abbot, or 
any ſuch like, that hath a fee 
abſolute, may. [./] So if a 
man and his wife be ſeiſed in 
ſee of a ſeigniorie in the 
right of his wife, the huſband 
ſnall not receive homage a- 
lone, but he and his wife to- 


(Ante 10. b. Poſt 343. a.) 


Lz] Glanvil lib. 9. cap. 2. Brit- 
ton fol. 170. Temps E. 1. tit. 
ir utrum 14. (Poſt 341. b.) 

18. E. 4. 23. 39. E. 3. 15. 
3. E. 3. Avowry 175. 


oy 2. E. 2. Avowrie 183. F. 
B. 257. 13. E. 3. gard. 39. 


gether, [/] But if the huſband in that caſe hath iſſue by his wife, then he ſhall receive ho- [7] a7. AM: p. fl. F. N. B. 255. 


mage alone during the lite of his wife; and the reaſon is, becauſe he by having of iſſue is in- 
titled to an eſtate for terme of his one lite, in his owne right, and yet is ſeiſed in fee in the 
right of his wife, ſo as he is not a bare tenant for life. But it his wife dye, then he hath onely 
but an eſtate for life, and then he cannot receive homage, Yet tenant for life or yeares of a 
ſeigniory [a] ſhall have ward, mariage, and reliefe, and ſhall ſuppoſe that the tenant died in 
the fealty of the pl. [x] Fieri paſſuns homagia libero homini tam maſculo qudm faminæ, tam 
majori guam minori, tam clerico quam laico. 


Et ount iſſue, donque le baron en la vie la feme ferra homage. The rea- 
ſon hereof is rendred before, and alſo that after the death of his wife he being but a bare tenant 
for life ſhall doe no homage ; for regularly it is true, that he, that cannot receive homage in re- 
ſpect of the weakneſſe of his eſtate in the ſcigniory, ſhall not doe homage, if he hath a like 
eſtate in the tenancy, 

It a man hold of the king, and hath iſſue divers daughters, and dyeth, the king ſhall have 
homage of every one of theſe daughters. And this [a] appeareth by the ſtatute de Hibernia 
aun 14. H. z. to be the common law, for that act ſaith, iz regzo noſtro Angliz talis eff lex et 
conſuetudo, quod ft quis tenuerit de nobis in * et habuerit filias hæredes, ipſo patre defuntto, 
anteceſſores noſiri habuerunt et ſemper nos habuinus et cepimus homagium de omnibus hujuſ- 
mod; filiabhus, et fingulæ carum tenent de nobis in capite in hoc caſu. And therefore where 
by the [5] ſtatute De prærogativa Regis, it is provided, Si una hereditas, Qc. that is 
but an aftirmance of the common law. [e] But this is to be underſtood where the co- 
heirs be of full age; for it they be within age and in ward to the king, Primogenita tantum 
facict homagium pro ſe et ſororibus ſuis, et aliæ ſorores, cum ad ętatem pervenerint, facient ſerwi- 
tic dominis feodorum per manum primogenite. [d] Add therefore it a man- holds of a common per- 
fon by the ſervice of homage, and hath iflue divers daughters and dyeth, the eldeſt daughter 
onely ſhall doe homage for her and all her ſiſters. And this appeareth alſo by the ſtatute of 
Hibernia, Primogenita tautum facict homagium domino pro ſe et omnibus ſororibus ſuis, And the 
reafon is there rendred afterward, Qu ones ſorores ſunt quaſi unus heres de una heredita- 
te. [e] But if the coparceners in that caſe make partition, then every one ſhall doe homage, 
becaute now it is not una /ed diverſa hereditas. [f J And ſo it is if one make a — 

ee 


13. H. 6. Avowrie 21. 43. E. z. 
13. 44. E. 3-41 3. E. 3. A- 
vowrie 175. 13. E. 3. 2. gard. 
39. 22. E. 3. fol. 19, gard. 44. 


[a] 6. E. 2. garl. 122. 13. E. 3. 
gard. 39. 22. E. 3. gard. 44. 
[x] Glanvil lib. 9. cap. 3. 18. E. 
3 7. 43. E. 3. 13. 44 E. 3. 41. 
13. H. 6. Avowrie 21. 8. H. 6. 
13. 7. E. 4. 27. F. N. B. 257. 


[a] 14. H. 3. tit. Prærog. 5, 


Stutut, de homagio capiendo 
emps E. 1. (2) 
[4] Glanvil lib. 7. cap. 3. & lib. 
9. cap 2, Bract. lib. 1. de ho- 
mag. capiend. & lib. 2. fo. 78. 80. 
Britton fol. 168. b. 171. 17a. 
Fleta lib. 3. cap. 16. & lib. 2. ca. 
60. & lib. 5. cap. 9 F. N. B. 
161. 159, 259. Stanf. prær. 23. 
24. (Poſt 164. b.) 
ſe] F. N. B. 162. Vide 11. E. 3. 
F 101. . 
(f] 45. E. 3. 23. 24. E. 3. 73. 
Marlbitage 5.4 - F. N. B. Et, 


0 Prærog. Regis cap. 5. 
c 


() Lord Coke in another place, where he explains for what purpoſes a parſon hath a fee and for what an eſtate for life only, 
ſays, that he may receive homage, and cites Bro. Abr. temps E. 1. Encumbent 19. But the book referred to agrees with the 


doctrine here. 


(2) This ſeems to he the ſame as is now called 17. E. 2. ſt. 2. and is printed in our ſtatute books by the title of Modus faciendi 


homagium et fidelitatem. 


But Mr. Madox with reaſon obſerves, that it is not a ſtatute. but only a precedent of the form of doing 


homage. Mad-. Bar, Angl. 272. Alike remark is made by Mr. Barrington, See Oblervat. on Ant. Stat, ad ed. p. 159. 


5— 


n 


agreed by thoſe who refer the origin of fiefs to a much later period, to have been one of the many cauſes which accelerated the 
progreſs of fiefs. Itter. de Feud. Imper. cap. 1. ſect. 4. 5. Another opinion as to the beginning of fiefs is, that the uſe of them may 
be dated from the time of the emperor Alexander Severus, who, about the middle ot the third century granted out large dit- 
ti icts taken trom the enemy on the frontiers of the Roman empire to the duces limitenei and others of his officers and ſoldiers, 
under the conditions of military ſervice, and on thoſe terms declared the land tranſmiſſible to heirs. Seld. Tit. of Hon. ad ed. c. 
3. f. 23. p. 332. Duck de Uſ. Jur. Civ. lib. 1. c. 6. Itter. de Feud, Imper. c. 1. ſ. 3. and Clarke's Connect. Rom. Sax. and Engl. 
Coins 440. Theſe grants, and ſome few others of a like kind, which are attributed to ſucceeding Roman emperors, give the 
ſemblance of probability to the conjecture of thoſe, who conſider the feudal eſtabliſhments, ſo common in the ſubſequent times, 
as mere imitations of theſe examples and extenſions of the _—_ policy; and it mult be owned, that they at leaſt ſeern to jut- 

m tify 


— — - 


— 


Lib. 2. Cap. 2. Of Fealtie. Sect gr. 


fee (which is a partition in law for that part) the feoffee ſhall doe homage, for every tenant 
21 2. E. 2. Avowrie 159. (2. in common ſhall doe ſeverall ſervices. And it hath been adjudged [g] in our bookes, that if 
o. Abr. 514. F. N. B. 135.) the eldeſt coparcener doe homage to the lord, and afterward the younger ſiſter maketh a 
feoffment in fee of her part, the lord ſhall have homage for the part of the younger ſiſter, for 
that which was una hereditas, one inheritance by law, by the alienation, which is her act, is 
(as hath beene ſaid) divided and become in groſſe, and the coparcenary defeated. 


[5] 7. E. 4. 27- 28. 14. H. 4. But if tenant infeoffe divers men in fee joyntly, [/] all theſe jointenants ſhall joyntly doe 
38. 1. H. by grant 43. 31. E. their homage, and their fealty alſo, [4] It homage be due by the tenant, and he maketh « 
' 3; $065 22% feoffement 1n fee, the feoffor ſhall not 
| i] 43. E. 3 8. 15. E. 4 13. 5 


oe homage; becauſe albeit he is ſuppoſed to be tenant 

4 in ſome caſes, quant al avowrie, yet the feoffee is very tenant, and homage ſhall ever be done 
by the very tenant, but that very tenant needeth not to be very tenant of the land, and there- 
fore the meſne becauſe he is very tenant to the lord paramount (though he be not tenant of the 
land) ſhall doe homage. And ſo it is of the diſſeiſee, and of tenant in taile, after a feoffment 
in fee, for in that caſe the donee is very tenant to the donor, 

LI 22. E. 4. 22. If a tenant that holdeth by homage maketh a feoffment in fee of part, [4] that feoffee ſhall 
doe homage, and ſo ſhall every feoffee of what part ſoever. 

| a If there be two coparceners or jointenants of a ſeigniory, if the tenant doth homage and 

[/] 3. E. 2. Avowrie 187. 13-H. fealty to one of them, [I] he ſhall be excuſed againſt the other. 

1 2 mY Profeription 59. It homage be parcell of a tenure, it is a preſumption that the tenure is by knights ſervice, 
Hill. LE Rege Rot. unleſſe the contrary be proved, but of itſelfe it maketh not knights ſervice. An yet by cuſ- 
43. (Poſt 73. a.) tome the heire pf him that holds by homage onely may be in ward. 

More ſhall be ſaid of homage in the title of Homage Anceſtrell (1). 


CHAP, 2, Sect. 91. 
Fealty. 


SALTY * EALTY, idem PEALTX is the ſame 


[4] BraRt. lib, 2. fol. 80. Brit- B and is [a] derived eſt quod fidelitas * that fidelitas is in La- 
ton Regiſt. origin, 302. Mirror of the Latin word en Latin. Et qu ant tine. An d when a frees 


« 3- de ſerement. & de fealt, ; tat. . 
e fides, or fidelitas fJranktenant ferra feal- holder doth fealty to his 


Statut. de 17. E. 2. tit. Homage. 2 
| N al tie a ſon ſeignior, il lord, he ſhal hold his right 


freoeholder, except to- liendra ſa maine dexter hand upon a booke, and 


| _— n ſur un hevre et dirra ſhall ſay thus, Know ye 
4] Bracton lib. 2. fol. 80. . md. wh . | 
pl. fo. 173. Fleta lib. 3, ca. - yet ſome 22 are not ffi nt , Ceo oyes Vous this my lord, that I ſhall be 


8 2 9 6 = tenants of any free - on ſeignior, que jeo a faithfull and true unto you, 
. „ Bo 43e 29.2, x 3" hold ſhall doe fealty co, - | 
3 47 J unn ſerra foyal et loy- and faith to you ſhall beare 


ſhall do fealtie © (2), 4%, ef Foy @ vous portera for the lands which I 


8 des tenements que jeo claime to hold of you, and 
— ug 42 claime a tener de vous, that ] ſhall lawfully doe to 


gium, fit tamen inde fi- et que lotalment a vous you the cuſtomes and 
delitatis ſfacramentum. ferra les cuſtomes et ſer- ſervices, which I ought 
| Rue @ vous vicer, queux faire à to do, at the termes aſ- 
ſerra foial et li- doy, as termes aſ= ſigned, ſo help me God 
al, &c. Jy. Agnes, ficome moy aide and his Saints; and he 
vous portera as Hieu et ſes Saints; et ſhall kiſſe the book. But 
Fenements que jeo baſera le lieure. Mes he ſhall not kneele when 
claime a tener de 1, genulera quant il he maketh his fealty, nor 
vous, et que loial- fait fealty, ne ferra tie] ſhall make ſuch humble 
ment a vous ferra Inh! reverence, come reverence as is aforeſaid in 


les cuſtomes et . 1 
Grokes, &c. avant eft dit en homage. homage. 1e Fealtie 


(2) See Poſt 100. b.— The ſtatute of 12. Cha. 2. c. 24. which was made to free the ſubjef from the burthen of night's fer- 
vice and the oppreſſive conſequences of tenures in capite, amongſt other proviſions wholly diſcharges all tenures from the in- 
cident of homage ; not becauſe homage itſelf was any grievance, but becauſe, though not wholly, yet it was more properly an in- 
cident to knight's ſervice, which the ſtatute aboliſhes, But whilſt homage continued, it was tar from being a mere ceremony, 
for the performance of it, where it was due, materially concerned both lord and tenant in point of intereft and advantage. 
To the lord it was of conſequence, becauſe till he had received homage from the heir he was not intitled to the wardſhip of 
him and of his land ; unleſs the lord had the ſeignory for life or years only, in which caſe he could not take homage and therefore 
was allowed wardſhip without. Dominus (as Magna Charta expreſſes it) non habeat cuſlodiam ejus, nec terre ſue, antequam homagium 
eeperit ; which words it is ſaid import, not that the lord could not have the wardſhip of the heir unleſs he bad actual y received ho- 
mage from the anceſtor, but only that he could not have it till it was received from the heir. See 9. H. 3. cap. 3. and 2. Inſt. 10. 
To the tenant the homage was ſcarce of leſs importance ; for antiently every kind of homage when received, but not before, bound 
the lord to acquittal or warranty, that is,both to keep the tenant free from diſtreſs entry or other moleſtation for ſervices due to 
the lords paramount, and to defend his title to the land againſt all others; though in ſubſequent times this implication of ac- 
quittal and warranty became peculiar to homage aunceflrel. See Poſt fol. 100. a. 101. a. 2. Inſt.11, Such being the effect of homage, 
it was neceſſary to provide the means of compelling the tenant to do and the lord to receive it; and accordingly our law gave the 
remedy by difireſs for the former purpoſe, and the writ de capiendo homagio for the latter. Poſt 105. a. 2. Inſt, 11. However 
when it was ſettled, that implied acquittal and warranty were only incident to homage aunceſtrel, the writ de capiendo homagio fell 
into diſuſe ; for it did not lie in the caſe of other homage, the reaſon of the law, which gave it to the tenant that he might in- 
title himſelf to acquittal and warranty, having ceaſed with.reſpe& to that, and homage aunceſtrel being very rare, if not entire- 
ly worn out, in the time of lord Coke. See 2. Inſt, z3,See further on the effect of homage in Littlet, par Houard v. 1. p. 519. 
Mad, Baron. Angl. 269. and Sulliv. Lect. 128. particularly the latter book. See alſo as to homage in general, Spelm. Gloſſ. voc. 
Hominium, and Du Freſn. Gloſſ. voc. Hominium et Vaſſalaticum and Poſt 68, b.—(2) Tenant at will ſhould be added to the excep- 
tion. See Poſt 93. Alſo according to 3. H. 5. 12. and 10. H. 6. 13. tenant for years is not compellable to do fealty ; but Lit- 
tleton ſect. 132. is expreſsly with lord Coke. See too the other authorities cited in the margin and an obſervation on the 10, 
H. 6. 13. in Kitch. on Courts ed. 1592, fo. 132. a. 


tify Mr, Selden in obſerving, that ſome uſe of fieſs may very properly be referred to the time of Alexander Severus. But that 
| | opinion, 


Lib. 2. Of Fealtie. Sect. 92, 93, 94. 68 


[c] Fealtie is a part of homage (1), for all the words of ſealtie are comprehended within ho- 2 cap. 4. de ſet. & de 
mage (2), and therefore fealtie is incident to homage. tie. (4. Co. f. b. } 
Sicome moy aide dieu. As homage is the more honourable ſervice, ſo fealty is a 

ſervice more lacred, becauſe he is fworne thereunto. And the reaſon wherefore the tenant 
js not ſworne in doing his homage to his lord is, for that no ſubject is ſworne to another ſubject 
to become his man of life and member but to the king onely, and that is called the oath 1 al- 
legeance or Homag ium ligeum (3)- And thoſe words tor that purpoſe are omitted out of fealtie, | 
which is to be done upon oath. And Littleton ſaid wel (when, a. freeholder doth fealtie) ; (7. Co. Calvin's cafe.) 
4] for the fealtie of him, that holdeth in villenage, differeth from the fealtie of the freeholder. [4] Stat. de 17. E. 2. tit. Ho- 

or the villeine holding his right hand upon the booke ſhall ſay thus to his lord, Hear you my age in le Abridgment. 
lord A. that I A. B. from this day forward ſhall be to you true and faithful, and ſhall owe you 
fealtie for the land that I hold of you in villenage, and ſhall be juſtified by you in bodie and = 
goods, fo help me God, &c. as by the act (4) appeareth. 


Sect. 92. 

. | fo Ee 1 q RACTON lib. 2. fo; 80. Brafton lib. 2. fo. 8. 21. E. 4. 
T graund 4 AND. there 2 faith thus: Sciendum 17. acc. 2. E. 3. 10. 32. H. 6. 
ver/itie y ad per diverſitie bee - . 1,199 nor er procuratores 23. 9 Cs. 76 
enter feaſans de feal- tweene the doing of nec A eri Noterit ho- 
tie et de homage ; car fealty, and of homage ; 2 ; fe Lis ps jor 
homage ne poit eſtre for homage cannot be *:is, capi debet et eri. 
fait forſque al ſeignior done to any but to the Mes le ſeneſchal;&c. bel Vid. For the Genification 
meme; mes le ſeneſchal lord himſelfe; but the ou barhfe poet pren- „ Sed. 78. 
de court le ſeignior, ou ſteward of the lord's der fealtie. This is ſo 
bailife, puit pren- court, or bailife, may ident. 35 it ncedeth no ex- 
der fealtie pur le take fealty for the * 28 
ſeignior. lord. 


Sect. 93. 


TEM tenant a LSO tenant for terme he = Le DE 
terme de vie fer- of life ſhall doe feal- ibn 3 


ra fealtie, et uncore tie, and yet he ſhall not muſt be ſworne unto 


. : it, and no man can 
10 ne fer * homage. Et doe homage. And divers ſweare by the common 


divers autres diver- other diverſities there be be- law by attorney or 
ties y ſont perenter tweene homage and fealty. Proctor. (5) 
homage et fealtie. 5 | 


Sect. 94. 


JTEM home port LSO a man may HIS is evident and 


: 2 appeareth before; and 
vVelr 15 E. 3 ſee in 15. E. 3. if lords knew what be- 


coment home et ſa how a man and his nefit they my _y by 2 
7 C ceiving of homage and fe- 
Jene fieront homage wife ſhall doe homage 1, chey would not neg- 
et fealtie en common and fealty in the cm- lect them; [e] for by the re- [+] 4. Co. 8. E g. Co. Bevil's 


. . 1g Cceiving of either of them, it is a F. 4 J. 
banke, que leſt eſcr ip mon place, which is ſufficient ſeiſin of all matinee 


devant en tenure de written before in the of fervices, as by the words 


. *. — 
. | age. [F] of either of them appear- r AN = JAS 
homage tenure of homage (476). Now if it be PE _— 58. K. B48 Ag. 


FL 
| | ed, 

(1) In ſome countries on the continent of Europe homage and fealty are blended together ſo as to form one engagement, 
being ſo intire that one cannot be without the other; and therefore foreign juriſts frequently conſider them as ſynonymous, But 
lord Coke, notwithſtanding his ſaying, that ſealty is a part of homage, apparently doth not mean to confound them; for 
in our law, whilſt both continued, they were in ſome reſpect diſtinct, and though fealty was an incident to homage and ought 
always to have accompanied it, yet fealty, as lord Coke himſelf tells us, might be by itſelf, being ſometimes done where homage 
was not due and would have been improper, and in the two next ſections Littleton ſtrongly marks the difference between , 
two. In ſhort by our law homage was inſeparable from fealty, but fealty was not ſo from —_ See ante 67. b. Poſt x50. 
b. 151. a. and Wright's Ten. 55. note (o) and Du Freſn, Gloſſ. voc. Hominium et Fidelitas.—(2) This is not ſtrictly accurate; 
for the words So help me God and the ſaints, which conſtitute the oath and are therefore of the eſſence of fealty were not compre- 
bended in the form of homage, nor were the words I <vill lawfully do to you the cufloms and ſerwices evhich I ought to do to you at 
the terms afſigned. Another difference between the two in point of expreſſion was, that the perſon doing fealty did not ſay, I be- 
come your man, words ſo fignificant of the nature of the engagement by homage. Allo in fealty there is not any exception of 
faith to the king or other lords, which ſeeming to be intended as a qualification of the peculiar words of homage, I become your 
man, might perhaps on that account be thought unneceſſary in fealty.—-(3) See ante 65. a. and note 1. in 66, b. and Poſt n. 1. 
in 68. b.—In note 1. of 66. b. it is obſerved, that it doth not appear by the extract from the record of the biſhop of Exeter's 
caſe, what puniſhment was inflicted on the biſhop for receiving homage without the exception of faith to the king. But this 
was a miſtake, for the extract mentions the ſuit to have been for 10,000]. and ſo Dr. Sullivan ſtates it to have been; though in 
his book no authority is vouched. See Sulliv. Lect. 129. It is obſervable, that there is a want of reference to authorities through 
the whole of the ſame ingenious! book; a deficiency very much to be lamented, as it renders that work, which is particular 
valuable for the copiouſneſs of the author's hiſtorical deductions in reſpe to fiefs, much leſs uſeful than it would otherwiſe 
be. () See the note on this ſuppoſed ſtatute in 67. b. ante.— (5) Vid. fzalty done by attorney. Patricius de Graham miles regis 
Scotiz ſacramentum ſidelitatis Reit regiAngliz in nomine ipſius regis Scotiæ pro omnibus terris de Penreth Tindal et Sourby. 
Parl. E. 1. 137. Hal. MSS. — This amongſt us is a ſingular inſtance of fealty by attorney, and certainly by our law was an irre- 
gularity; for even in Bracton's time, homage could not be done by attorney, and much leſs could an oath be taken in that 
way. See ſupra. However in ſome countries they are not ſo ſtrift, particularly in Frange, where both homage and fealty 
may be done - proxy, if the lord gives his conſent, and by the cuſtom of ſome of the Frei provinces without. See tit. F 
et Homage in Deniſ. Nouvel. Deciſ.—(6) Vid. that ſeiſin of fealty doth not eflop the tenant from traverſing the ſeifin of other ferwices, | 
41. E. 3. 28. 50. John Lillburne's caſe. Hal. MSS. See further as to the ad vantagetgerruing from the receiving of homage and 
Fray, ante 67. b. and Poſt 92. a. and b. and note 5, in 68. b. X 
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opinion, which ſeems to have the inoſt probability and is adapted by the generality of the beſt writers, particularly thols of 
2 | ah 
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o als 
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Lib 2. Cap. 2. Of Eſcuage. Sect. 98. 


what difference is between Plus ſerra dit de More ſhall be faid 


gr wt ſh; 
the oC 0 ts reſpett of fealtie en le tenure en of fealtie in the te- 


a tenure, 23 the 1 "Ih ſocage, et en le tenure nure in ſocage, and in 
everie ſubject ought to take N 

in 0 f is allegeance, en. JT ankalmoigne, et frankealmoigne, and in 
Littleton here ſetteth downe en le tenure per ho- the tenure by homage. 


the oath of fealtie. Now the mage aunceſtrel. aunceſtrell. 


Brit, ca, 29. Calvin's caſt oath of allegeance is thus 
[e] Brie on — H. J. 18. 2 ſhall — &c. (1) Then it may be demanded, where and when is this oath to be taken, 


and it is anſwered, that whoſoever is above the age of twelve yeares, is to be ſworne in the 


Lambert 135 tourne, unleſſe he be within ſome leet, and then in the leet (2) : and Lreade amongſt the lawes of 


Saint Edward (3), uod hanc legem invenit Arthurus, qui quondam fuit inclitiſimus rexBritannorum, 
et ita conſolidavit et confederavit regnum Britannia univerſum ſemper in unum. Huus legis au- 
thoritate expulit Arthurus prædictus Saracenos et inimicos à regno. Lex enim ifta diu. ſopita ſuit et 
ſepulta, donec Eadgarus rex Anglorum excitavit, et erexit in lucem, et illam per totum regnum obſer- 
ri precipit, Which law in ſome manner is obſerved at this day (4). But to returne to Littleton(s), 


© 


CHAP. 3. Sect. 95. (6 
| Eſcuage. 


[4] Mir. ea. 1. ce. 3. Brit. fo. L Scuage. [a] In La- SCUAGE eſt SCUAGE is called 


162. &c, Ockam cap, Quid fit 


ſcutogium. (F. . B. 83. ©. 2. tine N nw — 2 appell en La- in Latine Scutagi- 
. . . . . e H UM 1 V1 0 * | * . * 
e 7 ic appeareth Zine Scutagium, ce- um, that is, ſervice of 


that + — — — 2 taſcavoir, Servitium the ſhield; and that 
etymologies are neceilary : for . . . 

* oporiet pri. ſeuti. Et fiel tenant, tenant, which holdeth 
mum inquirere nomina, quia qui tient ſa terre per his land by eſcuage, 


. a nomiuibus re- ęſcuage, tient per ſer- holdeth by knights 
vice de chivaler. Et ſervice. And allo it is 

Nomina fi neſeis, perit cagni- auxy il eft commune- commonly ſaid, That 
aitio rerum. ment dit, que aſcun ſome hold by the ſer- 
ai tient per un fee de ſer- vice of one Knight's 
which is ſaid, Primo excuti= Vice de chivaler, et fee, and ſome by the 
enda off perbi wit, ne ſermonis aſcun per le moity halfe of a Knight's 
mitio odfirnctur oratio, five le# Jun fee de ſervice de fee. And it is fayd, 


fine argumentis. 


Scutum in French is Eſcue, chivaler, &c. Etileſt That when the king 


and thereof commeth the E/ 7. 
r (4) Scat. which we dit, que quant le roy makes a voyage royall 


[4] BraB. Ii. 2. fo. 36. ». Flet. uſually call Armiger, [5] Of face voyage royal en into Scotland to ſub- 
1. 3. Ca, 14. ckam ubi ſupra. 3 : i 
27. afl. 53. 31. Aff. 338. this Bratton faith, /temſew- Eſcoce pur ſubduer due the Scots, then he, 
7 52.3 3 tagium dicitur, quod talis præ- . 
 flatio pertinet ad ſcutum, quod les Scotes, donques which holdeth by the 
aſſumitur ad ſervitium mili- il, que tient per un ſervice of one knight's 
tare, And Fleta ſaith, Saut . . 
8 quedan ſervitia forinſeca, et fee de Service de fee, ought to be with 
iel paſſunt regalia, que ad cher, covient eſtre the king fortie dayes, 
ae W 5 1 2 org; le roy per 340 well and conveniently 
c 7 . . 
ſcuti pro feodo militari refuta- Jour Ss, bien et covena- arrayed for the war. 


fur ; and Ockam faith, Hee blament array pur le And he, which hol- 

ttague ſumma, quia nomine ſeu= . 
torum ſolvitur, ſcutagium un- guerre. Et celuy, que deth his land by the 
cupatur (7). | tient ſa terre per le moitie of a Knight's 
| moity 
(1) The form of the ald oath of allegiance may be ſeen in the books cited in the margin; but it has been changed by ſeveral 
ſtatutes made ſince the revolution, and theſe indulge quakers with ſigning a declaration of fidelity inſtead of taking the oath. See 
Burn's Juſtice tit. Oatks and Com. Dig. tit. Allegiance, In lord Hale's Hiſtory of the Pleas of the Crown, there is a very learned 
diſſertation on the old oath of allegiance, in which his lordſhip explains how it differs from the oath of tealty to the king by 
reaſon of tenure, He alſo diſcourles largely on the ſubject of homage, and points out the ſeveral diſtinctions between homa- 
gium fimplex, homagium ligeum, and hgmagium mixtum. See 1. Hal. Hiſt, P. C. 6r. to 75, This curious part of lord Hale's works 
did not occur, till it was too late to give the benefit of it to the notes in the chapter of Homage.—(2) How the taking of the 
oaths of allegiance is regulated by modern ſtatutes, ſee Com. Dig. tit. Allegiance and Burn's Juſt. tit. Oaths.—(3) As to the laws 


of Edward the Confeſſor, the authenticity of thoſe in print is controverted by the famous Dr, Hickes. See Hick. Theſaur. 
Ling. Septentrion. Diſſert. Epiſt. 9s,-(4) Mr. Lambard, who publiſhed the firſt edition of the Anglo-Saxon Laws, informs 


(Poſt 86. b. 177. a.) 


a A—his reader, that thoſe called Edward the Confeſſor's were printed from two manuſcripts, and that one of them was very an- 


« AM * 


2 to ſuch as hold by ot 
e 


cient, but the other not ſo old; and it appears, that this ſtrange tale, about king Arthur's conſolidating the whole iſland of Bri- 
tain into one kingdom, was not in the more ancient manuſcript. See Lamb. Archaionom. 124. a. A learned writer on Bri- 
tiſh antiquities, who appears to have taken great pains to point out the real tranſactions of Arthur, though a warm advocate 
for great part of his hiſtory, doth not profeſs to vouch for this tradition concerning him. See Whitak, Mancheſt. 4to ed. v. 


1. p. 31,-(;) The law with reſpect to fealty continues the ſame as when lord Coke wrote; for it is not varied as 1 apprehend 


by the 12. Ch. 2. c. 24. or any other ſtatute made fince his time. But it is no longer the practice to exact the performance of 
fealty. In the caſe of copyholders, it is become a thing of courſe on admitting them to enter a reſpite of fealty ; but with re- 
— tenures, it is never thought of. However it may not be amiſs to remember, that the title to 

alty ſtill remains; that it is due from all tenants except tenants by frankalmoigne and ſuch as hold at will or by ſuf- 
ferance, and if required muſt bW/erared on every change of the lord, it differing in this reſpect from homage, which except 
in ſpecial caſes is only due once; that the receiving of it is at leaſt attended with the advantage of preſerving the memoryisf 
tenures, which though perhaps ſufficiently dene in the caſe of copyhelds by the admittances and by the payment of fines and 
quit-rents and continual render of other Ervices, may be very neceſſary in caſes, where ſealty is the only ſervice due; and ldih- 
ly, that the law for compelling the performance of fealty has provided the remedy by diſtreſs, which is an inſeparable incident 


to all ſervices due by texure, and in the cale of fealty cannot, as it is ſaid, be exceſive. See ante 68. a. and Poſt 103. b. tog. a. 


152. b. and Kitch. ed. 1592. fo. 70. b. and 131. b. 2. Inſt. 105. and 4. Co. 8. b. See ſurther as to fealty, Sulliv. Lect. 68. wheretfe © 


oath of fealty is learnedly commented upon, and the words fidelitas et ſacramentum in the Gloil. by Spelman and Du Freine — 
(6) Mr. Madox in his Baron. Angl. 227. animadverts upon this ſection of Littleton ; as to which fee note n. 2. of 64. a. ante 
and the note at the end of this chapter of glgyags Polit 74. b. (7), In a former place, a doubt is expreſſed as to the book by 


Ockam 
4 eee , 


— 


the preſent times, attributes the origin gf the feudar eſtiblickments principally to the northern nations, which in the fourth and 
3. 


115 ; 1 fifth 
e 
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Lib. 2. Of Eſcuage. Sect. 95. 69 
moitie dun fee de ſee, ought to be with [el] Et tiel tenant (el Mir. cap. 1, ſeck. 3. 
chivaler, covient eſte the king twentie dayes; gue tient ſon terre per 

oue le roy per 20 and he which holdeth ęſcuage tient per ſer- | 
jours; et il, que tient his land by the fourth vice de chivaler. CA] For [4] 2. E. 3. 8. b. 19. E. 3. A- 


ſon terre per le quart part of a knight's fee, a8 fealty is incident to ho- vowry :94- 26. H. 8. 1. a. 2. E. 


. . mage, ſo homage and knights 3: Per que ſetvic. 11, 43. E. 3. 
fart dun fee de chi- ought to be with the er- ofipes N 22. F. N. B. 83. 84. 


valer, covient eſte oue king ten dayes : and ſo and by the grant of ſervi- * 


| N ces eſcuage paſſeth with the 
le roy per 10 jours; et he that hath more, cg. Every tenure. by of: 


nt que pluis, pluis, more, and he that hath cuage is a tenure by knights 

, ens. lefle, leſſe. ſervice; but every tenant 
ef que mens, mM that holdeth by knights ſer- (Pot. $2. b.) 
vice, holdeth not by eſcuage, as ſhall be ſaid hereafter(i). But note here the wiſedome of an- 
tiquity, le] Marwult enim princeps, domęſticos quam ſtipendiarios hellicis apponere caſibus, that is, [+] Lib. rub. 
to be ſerved in his warres by his one ſubjects, rather then by ſtipendary forainers, 


Un 7 ee de ſervice de chivaler. [#] There is great diverſity of opinions concern- [ f 1] 9- Co. 122. in Lowe's cafe, 
ing the contents of a knight's fee, that is, how much land goeth to the livelyhood of a 
knight. For ſome ſay that a knight's fee conſiſteth of eight hides, and every hide contain- 
eth an hundred acres, and fo a knight's fee ſhould containe 8co acres, Others ſay, that a 
knight's fee containeth 680 acres, Others ſay, that an oxgange of land containeth 15 acres, 
and eight oxgangs make a plowland ; by which account a plowland containes 120 acres; and 
that wirgata terr@, or a yard land, containeth 20 acres, But I hold, that a knight's fee, an hide 
or plowland, a yardland or oxgange of land, doe not containe any certaine number of acres (2); Vide 7. Co. 33. 34. Nevil's caf, 
but a knight's fee is properly to be eſteemed according to the qualitie, and not according to (Lid. 128.) 
the quantity of the land, that is to ſay, by the value, and not by the content (3). And theretore 
it is very true, which Maſter Camden in his Britannia page 136. faith, viz. Subſequenti ætate 
ex cenſu ut colligitur facti fuerunt equites, Sc. And antiquity thought, that twenty pound land 
was ſufficient to maintaine the degree of a knight, as appeareth in the ancient treatiſe De modo 


tenendi Parliamentum( 4) tempore regis Ed. filii regigEtheldredi,where it appeareth that comita- — , 
* * o . . 1 . — N 
tus (to wit) an carledome, conſſat ex wiginti feodus unius militis, guolilet feodo computato ad Fi wt Ment A. ae, 1 


eiginti libratas; baronia conftat ex codts, et 3 parte unins feodi militis (5) Secundum computatio- g 1. e# 1 2 
nem proedictam ; unum feodum militis conflat ex terris ad valentiam 20l. Which antiquity I cite, * * 1 1 
for that it concurreth with the act of parliament, anno 1. E. 2. de militilus (b); by which act PET . LP RL b FAS 
Cenſus militaris the ſtate of a knight is meaſured by the value of xx pound per annum, and not by ec 2 
"> : / - 2 . 
any certaine content of acres ; and with this agreeth the ſtatute of W. 1. cap. 35. and F. N. B. Ner-, 12, Wy £442 
fol. 8 2. where twenty pound of land in ſocage is put in equipage of a knight's fee ; and this is 4 5 e +: . 
the moit reaſonable eſtimate, for one acre may be better than many others, ſo as he, which hatn 7 * . S 
680 or 800 acres of ſome barren land, had not according to the ancient agcouut a ſufficient re 2. . :F-= 9 + Z A 8 
venue to maintaine the degree of a knight, and he, which had a leſſe number of acres of ſome X 1 
land of the value of xx pound per annum, had a ſufficient livelihood in thoſe daies for the main- (, go. Abr. 
tenance of a knight (7). So antiquity thought that 400 markes of land per arymum was a com- $2, c) 
; petent livelihood for a baron, and 400 pound per annum, ad ſuftinendum nomen et onus of an 
carle, and of late time 800 markes per aunum of a marqueſſe, and 800 pound per annum 
of a duke; fo that their yearly revenue was eſtimated by the value and not by the content. Fo 
And one plow land, carucata terra, or a hide of land, hida terre, (which is all one) is not of & . A- by SG. a F 
any certain content, but as much as a plough can by courſe of huſbandry plow in a yeare. And eee ie Sons 
therewith agreeth Lambert werbo Hide. And a plowland may containe a meſſuage, wood, mea- , GL. a+ — fea 
dow, and paſture, becauſe that by them the plowmen and the cattell belonging to the plow are . Fuer . 
maintained. Vide Temps E. 1. tit. Briefe 8 bO. 4. E. 3. 47. Pl. Com. in Hill and Grange's cafe, 
fol. 168. Vide 6. E. 3. fol. 42. and 39. H. 6. 8. a. And venerable Beda calleth a plow land familiam 
a family; becauſe it containeth neceſſary things for the maintenance of a family. And Priſot well 
ſaith in 35. H. 6. fol. 20. that a plow may till more land in a yeare in one country than in another; 
and therefore it ſtands with reaſon, that a plowland ſhould be leſſe in one place than in an- 
other. 41. E. ztit. Fine 49. and 13 E. 3. Fine 67. A fine ſhall not be received de xna wirgata te = 
ræ tor the uncertainty, vide 39. H. 6. 8. But an acre of land is certaine by the ſtatute de zerris 
menſurand's, Note allo (reader) that every plowland of ancient time was of theyearely value of 
five nobles per annum, and this was the living of a plowman or yeoman; and ex duodecim 
carucatis conſtabat unum feodum militis, which amount to 20 pound per annum, And this 
you may ſee Termino paſch. anno 3. E. 1. Coram Rogero de Seyton et ſociis ſuis juſticiariis apud 
Weſim. 
Ockam to which lord Coke ſo frequently refers. See ante 58. note 2. But on looking into the * of the Exchequer I find 
the paſſage here attributed to Ockam verbatim in the chapter guid fit ſcutagium, which lord Coke himſelf cites a little above in this 
page; from which it ſeems very plain, that by Ockam's book lord Coke means that Dialogue, Mr. Madox, who firit publiſhed — 
the Dialogue ot the Exchequer, thinks, that it was written or finiſhed ſoon after the 24th year of Hen. 2. and that, Richard 


"op 
* 


315 516. F. N. E. 


biſhop of London, and ſon of Nigell, who was biſhop of Ely and treaſurer to Hen. 1. was the author; and this opinion he ſupports. SZ ein Ode 


e 


with his ulual learning and accuracy, . See Diſſertat. Epiſt. ad fin. Mad. Hiſt. Exch. What was lord Coke's reaſon for atz /*©- e: * 
tributing this dialogue to Ockam, it is not eaſy to gueſs. Note, that there ſeems to be great confuſion in moſt books, when - *+ 

the Black Book the Red Book and the Dialogue of the Exchequer are mentioned; and this proceeds from the want of a ſettled diſ- 

tinction between the three. Even biſhop Nicholſon, to whoſe labours all who ſtudy either our hiſtory or the antiquities of our 

laws are fo greatly indebted, expreſles himſelf with inaccuracy on the ſubject of theſe three books. He writes, as if he took 

the Black Book and the Dialogue to be the ſame ; for writing of the former he ſays, Mr. Madox, uo has given us a corre edition 


of this treatiſe, is of opinion that Richard Nigelli filius, &c. was the author. Nicholſ. Engl. Hiſtor. Libr. ad ed. p.215. But this is a Raf, | 
miſconception of Mr. Madox's words, the ſum of his account being, that the Dialogue is both in the Red and Black Book, but is He 774 n. 


2. a 
— 


was author of the Di4/;gue. As to the name of the compiler of the Black-Bock, Mr. Madox is wholly filent. Another thing pro- 
per to mention is, that it ſeems uncertain whether the Black and Red Book are not in point of contents the ſame. Mr. Hearne; 


4, 
only a part of each, and that, though Alexander de Swereford was compiler of the Red Book, not he, but Richard ſon of Nigel 7 37 
(Ps. 


- 
1 


who firſt publiſhed a copy of the Bl/ack-Book thinks, that they partly differ and partly agree in their contents, but he doth not write Hs 6, F< HA- V. 


quite poſitively, or pretend to ſay, that he had ſeen the two originals in the exchequer, Hearn. Lib. Nig. ed. 1771, Præf. 17. 
As to Mr, Madox, he is filent on the ſubject, "$2 

(1) See as to this Poſt 82. b,—(2) T. 21. E. 1. Rot. 26, Ebor. coram rege. Eight acres make an oxgang in the fields of Doncaſ« 
ter. Hic fol. 5. & Vid. Seld. Tit. Hon. pars 2. c. 5. % 4+ In Cranfield 48 acres make a hard- land and 4 yard-lands make a hide; 
fo that oxgang yard-land and ide or plough-land are altogether uncertain according to the diverſity of places. Hal. MSS.—See further 
infra and ally ante 5. a. and note 11. there. In fol. 5. lord Hale gives the following note on the uncertainty of the word ox- 
gang.—Breve de una bovata mariſci zs 1. 13. E. 3. Briefe 241. Hal. MSS, See inſra a like caſe as to the uncertainty of wir- 
gata.—(;) Mr: Selden inſitts, that a knight's fee was eſtimable, neither by the value nor the quantity of the land, but by the 
ſervices or number of knights reſerved. Seld. Tit. Hon. ad ed. part 2. c. 5. ſ. 26.—(4) See a note on this treatiſe Poſt 69, b.— 
(5s) This notion of there being a certain number of knights fees in an earldom and barony is controverted by Mr. Selden; and 
he cites inftances of earldoms and baronies with a leſs as well as with a greater number than lord Coke mentions. Seld. Tit. Hon. 
24 ed. part 2.C..5. ſ. 26.—(6) Lord Coke in INOYNeT prev vbferveg, Thür ce T. F. 77 AER COURT a Natute, was 
only a writ granted by the king in the time of parliament and therefore entred of record. . Inſt. 59 3. -( Nota quoad preceptum 
de militibus faciendis variatim ſe habet cenſus communis militaris. Omnes laici qui tenent integrum feodum militis fiant mi- 


lites 
and kitth centuries over · run the weſtern part of the Roman or” as and at length out of its ruins formed the principal of the 


n Ji various 
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Weft, Ebor. Ro. io. Radulphus de Normanwille petens in brevi de medio quebiinr contra Lnciom a 
Kyme, quod cum ip/a teneat de ifſo duas careftalas terra iu Coning ſion per DOMagium et ſervitinm 
militare, unde duodecim carucatce terre faciunt unum feodum militis pro op! ſcrvitio, iffa diſlrinxit 
itſum ad faciendam ſetam ad curiam ſuam de Thorneton in Craven, S . . 
(Poſt, 76. . 83. b.) And it is to be 0 ſerved, that the reliefe of a knight and all above him which be noble, is the 
fourth part of their yearly revenue, as of a knight five pound, which is the fourth part of 20 
| pound. So wna baronia eb ex 13 feodis militum et de A parte unins feodi militit, Which a- 
mount to 460 markes, and therefore his reliete is the fourt part of this, %. 100 mrkes : 
and an earledome conſiſts of twenty knights Tees, which amount to 409 pound. (as before 
it appeareth by the ſaid ancient record de modo feucndi parliamentum, S).) and theretore his 
reliefe is 100 pound. And this.alfo appeareth by the ſtatute of Magna Charta, cap, 2. and by 
the equity of this ſtatute, inſomuch as a marquiſdome, which conſiſts of the reveaue of two 
baronies which amount to 800 markes, ſhall pay according to that juſt proportion tor his 
reliefe 200 markes; and becauſe a dukedome contiſts of the revenues of two earledomes, . 
800 pound per annum, a duke ſhall pay 200 for a reliete, which is alſo the fourth part of his 
revenue; and with this agree the records of the Exchequer, _ | 
Note (reader) at the time of the making of the ſtatute of Magna Charta 9. H. 3. therg 
was not any duke, marqueſſe, or vicount in England, and theretore the ſtatute could not 
make mention of them, and Edward the eldeſt tonne of king E. 3. called the Black Prince 
was the firſt duke in England atter the Conqueſt, and Robert earle of Oxford in the reigns 
of R. 2. was the firſt marqueſſe, Sic enim inter oruliues Anglie in ſua Britannia teffatur Cam- 
den ubi ſupra. Et titulus Marchionis ſerius ad nos dlecmuit, nec ante R. 2. tempora eniquanm dela- 
tus; ille enim Robertum Vere Oxonie comitem delicias fuas primum Marchionem Dublinie defigna» 
wit, merumgue erat honoris nomen. Hac ille, And before the reigne ot H. 6. there was not any 
viſcount. Sic enim idem author ubi ſupra aſſerit. Poſe comites wicecomites ordine ſequuntu' 
Viſcounts nos wvocamus. Hic wetus Meli ſed nova dignitatis appellatio, et II. G. tempore ad nos 
primum audita. Heec ille, Et dominus de Bello monte was the firſt viſcount created by king H. 
6. YVideCaſſianeum in gloria mundi parte 4. conſid. 5 5. that this dignity ot a viſcount is of great 
antiquity in other realmes. : 
7. H. 4. 9.41. Af, 40. 26. Al, B racton lib. 2. 36. Ttem funt quedam Jeronitia, ne dicunter forinſeca, ZT ſunt in Carta 
66. 27. A. 52. 8. E. 3. 154. de feoffamentis ea preſſa ct nomimata, et 47 tdeo ict pe unt. forinſeca, 94119 pert! nent ad dot re* 
gem, et non ad dominum capitalem, nift cum in propria perjona profettus Swerit in ſervitio, wel ale 


cum pro ſervitio ſuo ſatisfecerif domino regi, Wc, 


„E. 3.29. 11. H. 4. 7.F.N. Ve oyage Royal. A voyage foyall is not onely, when the king himſelfe goeth to 
3 3 4 1 12 warre, as Littleton here ſaith, but alſo when his heutenant or deputy ot his heutenant go- 
R. 2. Protection 46. 19. R. 2. eth. And what ſhall be ſaid a voyage royall fall be adjudged in this caſe by the judges of 
Gard. 165. 17. H. 6. Protect. 56, the common law as an incident to elcuage, and not by the conſtable and marſhall, cr any 


7-E. 4. 27. 11. H. 4. 7. 3. H. other: c fic de fimilibus, ; : | 
F. V. IL „ K tie. bo ors is alſo another kind of voyage royall, /g. when one goeth with the King's daughter 


508.) yond ſea to be maried, &c. fot ſuch a voyage is for the good of the whole realme, (tor more 
profit for the realme cannot be then to make alliance with another nation); but of this voyags 
royall Littleton ſpeaketh not here, but onely of the voyage royall to warre : ſo as there is a 
voyage royall of warre, and a voyage royall of peace and amity, And it is to be obſerved, 
that he that holdeth by caſtle gard or cornage holdeth by knights ſervice, and yet he ſhall 


DO 


pay no eſcuage, becauſe he holdeth not to goe with the king to warte (3, 


Lib. Rub, in Scxci. 47. 48. 59. En E, coce. In Scotiam, this is put but for an example, for if the tenure be to goe in 
R. 2. Gard. 95. 6. R. 2. Protec- IWalliam, Hiberniam, Vaſconiam, Pidtaviam, Sc, it is allone. : See an ancient record; Rot. ar 
tion 46. 6. H. 3. Avowry 242. finibus Termino Mich, 11. E. 2. Sir Rich, Rockefley knight did hold lands at Seatcn by ſer- 
Vide Rot. Clauſ. 8. H. 3. & Fin. jeanty to be J antrarius Regis, that is to be the king's tore-toot-man when the king went into 


8. H. 3. & Patent. 9. H. 3. multi Gaſcoi - ut * ſolutarum precii 4 d. that is, untill be had w 4 put 
— — — Gaſcoigne, donec periſus fuit part ſo precii 4 d. , be had worne out 4 pairs 


in Walliam. memb. 30. & ante of ſhooes of the price of foure pence. And this ſervice, being admitted to be performed when 
Claul. 6. H. 3. memb, 3. the king went to Gaſcoigne to make warre, is Knights ſervice. 


I que tient per un fee de ſervice de chivalier covient efte ove le roy per 


40 JOUTS. But this is to be underſtood of a tenant that holdeth of the king immediately; 
for every man is bound by his tenure to defend his lord, and both he and his lord the king 
and his country; and therefore if the lord goeth not, his tenant is excuſed, But yet it the 

tenant peravaile goeth with the king, it excuſeth all the meſnes. : 
And it is to be obſerved, that for every pound ot the ancient value of a knights fee accoun- 
ting twenty pound land, the tenant muſt goe with the king two dayes, which commeth juſt 
Magna Charta cap. 37. Fleta lib. to 40 dayes for a whole knight's tee, By the ſtature of Magna Charta it is provided, that /{#- 
Cap. 60. tagium de cater? capiatur ficut capi conſuevit tempore Hen. regis avi noſeri, Sect. 
lites. x, pars Clauſ. 9. H. 3. m. 24. dorſ. Clauſ. 16. H. 3. m. 4 dorſo. Poſtea fiant milites, qui habent 15 /. per annum vel feo— 
dum militia. Rotulo reſpect. militiz 40. H. 3. tempore E. 1. Qui habent viginti librant, fiant mijites rot. hundredi 3. E. 1. 
Et ſic continuavit uſque 2. E. 2. et poſtea. Sed demum qui habent 40. librat. terre tant milites. Claul. 6. E. 2. m. 27. Ez 
ſic continuavit uſque 17. regis Caroli. Vid. Rot. Parl. 18. H. 6. n. 43. 28. H. 6. n. 12. and vid. Clauſ. 6. E. 2. m. 27. 19 E. 2. w. 
9: E. 3. m. 17.— Hal. MSS. — Before and in the time of Charles the firit it was apprehended, that the king might lawfully 
compel all men, who were of full age and ſeiſed of lands to the value of 30 l. a year, either to take upon them the order of 
knighthood, or to pay fines for being excuſed. An attempt to exerciſe this power, which lord Coke himſelf allows to hace 
been a prerogative of the crown, was one of the many expedients, uſed by that untortunate prince to raile a revenue without 
the aid of parliament; and it terminated accordingly, for it was the occation of a {tature, which provided againſt the future 
exerciſe of any ſuch power. See 16. Cha. 1. C. 20. 2. Inſt. 593. Blackſt. Comment. cd. 5. v. 1. P. 304. and v. 2. p. 61. and Bar- 

ringt. Ant. Stat. 2d ed. 144. 

(1) 4. E. 2. Avowry 200. Viginti virgatæ terrz faciunt unum feodum militis. M. 13. & 14. E. 1. Rot. 17 Gloue, Quadraginta 
carucat. terræ faciunt unum feodum militis. 8. E. 3. 49. Duodecim caruca's et dug bovati terte faciunt unum feodtim militis. 
Vid. apud Math. Paris in Vitis 23 abbatum fol. 131. Abbas Sancti Albani debet teyi ſex milites. Er ibi recenſentur numert 
hidarum ad quodlibet feodum militis. Alibi quinque, alibi ſex, alibi ſeptem hidz faciunt teodum militis. Bal. MS$S.—See 
further as to the contents of a knight's fee, Poſt 36. a. and 83. b. and 2. Inſt. 5896.—(½) Vide Seld, Tit. Hon. parte 2. c 5. [ 26. ubi 


authoritas autlioris libri modi tenendi par]. et Ila opinio de certa propertione annui valoris feodt militaris, baroaiz, et comita- 
erer Vid" fra ;;. UA. MSS.— 3 —— ů ů— to thetitle as given in loi 
Coke's preface to his ninth book of Reports, imports to be an account of the manner ot holding the Engliſh parliaments in 
the time of Edward the Confellor, and that it was approved of by the firlt William, and conformed to in his time and in that 
of his ſucceſſors. To this modus lord Coke frequently reſers as to a molt undoubted:y genuine piece of antiquity ; and in his 
fourth Inſtitute he tells us, that Henry the Second after having conquered Island teat a tranſcript of this modus into that 
country as a model for parliaments there; and that in the reign of Hen. 4. this tranikcript, which is known hy the name of the 
Iriſh modus, fell into the hands of Sir Chriſtopher Preſton, and was then exemplified by inſpeximus under the great ſeal of Ire- 
land. But notwithſtanding all this, the reaſons of Mr. Selden and Mr. Piyn, ot u bom the termer ſuppoſes it to have been 
an impoſture of the time of Edward the Thud, and the latter makes it an invention as late as the 31. H. 6, ſeem to furniſh un- 
ſurmountable objections ag ainſt the authority of the Engliſh mcdus; and ſo convinced of ther force was au able advocate tor 
the exiſtence of the commons as a conſtituent part of parhament before the 49. Hen. 3. that he candidly gives up its an- 
tiquity, though if it could have been defended, it would have decided the controverly in his tavour, for it expreſsly mentions 
citizens and burgeſſes as well as knights of the ſhire. See 4. Inſt. 12. Seld. Lit. Hon. ad ed, part 2. Cc. 5.7. 26, Fryn on 4. Init. 1. 
and Tyrr. Biblioth. Polit. 270. 406. However Dr. Dopping biſhop of Meath, who in 1692 fi: tt publiſhed the Irifh meds, teebly 
«ndeavours to defend the antiquity of the ſuppoſed tranſcript in the time of Hen. 2. and two other writers dele1 vedly of great 
credit ſeem inclined the ſame way. See Molyn, Cafe of Ireland and Harr. Edit. ot Ware's Hiſt, and Antiq, cf lrel. 84. Mr. 
Selden mentions, that in his time there were many copies of the Engliſh modus; but lam not aware, that any one is in print. 
As to lord Coke's account of the computation of reliefs by the yeariy revenue, which lord Hale obſerves to have been allo re— 
futed by Selden, ſee Poſt 83. b.—(3) Vid. Sæpiſſime temporibus H. 2. R. 1. Johann. H. 3. 1. E. 2. Scutagium pro ext: citu regis 


in 
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val ious ltates and governments, into which we now ſee Europe divided. Many icafons miglit be aviduced in favour et this 
| ohnen, 


Lib. 2. 


E S il appiert 

6 per les plees et 
arguments faits en 
un bon plee ſur briefe 
de detinue de un e- 
rip? obligatorie port 
pg H. Gray, T. 
7. E. 3. que ne be- 
ſoigne a celuy, que 
tient per eſcuage, de 
aler cue le roy luy 
meſine, fil voile trover 
un auter perſon able 
pur luy convenable- 
ment array per le 
erre, de aler ove le 
roy. Et ceoſemble eftre 
bon reaſon. Car poit 
eftre,queceluy que tient 
per tiels ſervices eſt 
languifhant, iffint que 
il ne poit aler ne chi- 
vaucher, Et auxy un 
abbe, ou auter home 
de religion, ou feme 
fole, que tient per tiels 
ſervices, ne doit en 
tiel cas aler en pro- 
per perſon, Et Sir 
WW. Herle, adonque 
chieſe juſtice de com- 
mon bank, diſoit en 
tiel plee, que eſcuage 
ne ſerra graunt mes 
lou le roy alaſt luy 
meſme en ſon proper 
perſon. Et fuiſt de- 
murre en judgement 
en meſme le plee, le 
quel les xl. Jours ſer- 
ront accompts de le 
primer ſoui del mu- 


Of Eſcuage. 


Sect; 96, 
UT it appeareth 
by the pleas and 
arguments made in a 
plea upon a writ. of 
detinue of a writing 
obligatorie brought by 
one H. Gray, T. 7. E. 
that it is not need- 
full for him, which hol- 
deth by eſcuage, to 
goe himſelfe with the 
king, if he will finde 
another able perſon 
for him conveniently 
arrayed for the warre 
to goe with the king. 
And this ſeemeth to 
be good reaſon. For it 
may be, that he which 
holdeth by ſuch ſervi- 
ces is languiſhing, ſo as 
he can neither go nor 
ride. And alſo an 
abbot or other man 
of religion, or a feme 
fole, which hold by 
ſuch ſervices, ought 
not in ſuch caſe to goe 
in properperſon. And 
Sir William Herle then 
chiefe juſtice of the 
common place ſaid in 
this plea, that eſcuage 
ſhall not be granted 
but where the king 
goes himſelfe in his 
proper perſon. And it 
was demurred in judg- 
ment in the ſame plea, 
whither the 40 dayes 
ſhould be accounted 


from the firſt day of 


Sect. 96. 


R. 7. E. 3.&c, This is T. 7. E. 3. fol. 29. 


| the firſt booke at large 


that our author hath cited. (9. Cc. 1 3c. 2. Ro. Alr. $09.) 


And it is to be obſerved, that 
this point 1s not debated in the 
ſaid booke, but onely it is there 
admitted, and yet is good au- 
thority in law; tor our author 
ſaith, that it appeareth by this 
booke. Now both by Little- 
ton himſelfe, and by the booke 
of 7. E. z. it is apparant, that 
albeit the tenure is, that he 
which holdeth by a whole 
knight's fee ought to be with 
the king, &c. to do a corporall 
ſervice, yet he may finde an- 
other able man to do it for him. 


By the ſtatute of Magna 4. Co, 88.) 


Charta, cap. 20. it is provided, 
that no knight, that holdeth 
by caſtle-gard, ſhall be di- 
ſtreyned to give money for the 
keeping of the caſtle, $7 ip/e 
eam facere wvoluerit in propria 
perſona ſua, wel per alium pro- 


bum hominem faciet, ff ipſe cam 


Jacere non pojfit proper rationa- 


bilem canſam, 

Some have thought, that 
he that holds by eſcuage is 
taken by the cquity of this 
ſtatute that ſpeaketh oncly of 
caſtle- gard. But it is holden, 
that this ſtatute is but an af- 
firmance of the common law. 
For where that act faith, 
(propter rationabilem canſam) 
that reaſonable cauſe is re- 
ferred to the tenant's own 
diſcretion and choyce, and the 
cauſe is not materiall or iſſu- 
able no more then in the caſe 
that Littieton here putteth, as 
hereafter appeareth. And I 
would adviie our ſtudent, 
that when he ſhall be enabled 
and armed to ſet upon the 
yeare bookes, or reports of 
law, that he be furniſhed 
with all the whole courſe of 
the law, that when he hear- 
eth a caſe vouched and apply- 
ed either in Weſtminſter hall, 
(where it is neceſſary for 
him to be a diligent hearer, 
and obſerver of cates of law) 


or at readings or other exerci- 


ſes of learning, he may finde 
out and read the caſe ſo vouch- 


ed ; 


(6. Co. 20.) 


bl . 
in Ireland, Wales, Poitou, Bretagne, Normandy, een: Sc. though territories of the king. Quoad eſcuage nota, 
caſes the ſubject was chargeable for deſence of the realm, yet clearly for foreign invaſion none were chargeable but 


fore ſervice of chivalry was called forinſecum ſervitium. Rot. Parl. 20. E. 3 . 13. 21. E. 3. u. 16.44. 25. 


Though in ſome 
tenure, and there- 
„. 2.3% 3. K. 2. 


u. 67. Cc. 1. H. 5. n. 17. 5. H. 5. pars 2. u. 9. The firſt thing requijite to eſcuage was the proclamation and ſummons of ſervice, 
which prefixed the day and place of rendeſuous of the army, and commanded the lordi, Sc. nominatim and others by proclamation 


quod ad diem et locum veniant ad regem cum equis et armis et toto ſervitio regi debito, which is called ſummonitio ſervitii 
vel ſummonitio exercitus. Clauſ. 1. E. 2, m. 2. Clauſ. 3. E. . m. 1. Clauſ. 7. E. 2. m. 14 et ſæpiſſime alibi. Vide pro ſcutagiis 
captis occaſione diverſarum expeditionum. Tempore H. 2. ſcutagium bis aſſeſſum ante annum quintum, tertium ſcutagium 

7. H. 2. pro exercitu Tholoſæ duas marcas, quartum pro eodem exercitu unam marcam, quintum 18. H. 2. pro exercitu Hi- 
berniæ 20s. ſextum pro exercitu Galloway 20s. Tempore Richardi primi, primum ſcutagium pro exercitu Walliz anno ſe- 
cundoad 10 8. ſecundum anno ſexto ad 20s, pro quolibet feodo pro redemptione regis, tertium 8. R. 1. pro exercitu Norman- 
niæ ad 208, Tempore Johannis anno primo ſcutagium aſſeſſum ad duas marcas, ſecundum anno tertio pro exercitu Norman- 
niæ ad duas marcas, tertium conſimile pro conſimili, quartum conſimile pro conſimili, quintum conſimile pro conſimili, ſex- 
tum conſimile pro conſimili, ſeptimum conſimile, octavum anno duodecimo regis pro libernia duas marcas, nonum anno 
decimo tertio pro exercitu Walliz ad duas marcas, decimum pro exercitu Scotiæ, undecimum anno decimo ſexto Johannis 


pro 
opinion, and to evince that purſuing the hiſtory of theſe nations from their firſt ſucceſsful irruptions into the Roman empire 
| | Js 


** 


Lib. 2. Cap. 3. Of Eſcuage. Sect, 96. 


ed ; for that will both faſten er a hoſt le roy the muſter of the 


it in his memory, and be to 


him as good as an expoſition fait per les com- king s hoſt made by 
of that caſe, But that mult 7075 ef per COMman- the Commons and by 


not hinder his timely and or- 
dorly reading; whith (all ex- dement le roy, ou de the commandement of 


cuſcs ſet apart) he mult bind la jour que le roy the king, or from the 


himſelfe unto; for there be two hn E Jaw th Þ 
things to be avoyded by him, 5 es enira en E/ day that the king fir ſt 


as enemies to learning, pr. coce. Ideo quære de entred into Scotland. 


Pofera leftio, and prepropera hoc. (1) Therefore inquire of 
praxis. But let us now heare | thi 
what our author will ſay, 8. 


Et ceo ſemble bone r eaſon, Sc. Hete Littleton ſheweth three reaſons wherefore 
the tenant ſhould not be conftrained to doe his ſervice in perſon. 

Firſt, it may be the tenant is ſicke, ſo as he is neither able to goe nor ride. And ever ſuch 
conſtruction muſt be made in matters concerning the defence of tle realme or common good, 
as the ſame may be effected and performed. To the former diſability may be added where a 
corporation aggregate of many, as deane and chapter, maior and commonalty, &c. or an 
infant being a purchaſer, for theſe alſo muſt finde an able man. But it may be objected, 
that in theſe particular cafes the tenant might finde a man, but not when he himſelfe is able 
without all excuſe or impediment, To this it is anſwered, that Sapiens incipit à fine, And 
the end of this ſervice is for defence of the realme, and fo it be done by an able and ſufficient 
man, the end is effected. 

Secondly, ſeeing there are fo many juſt excuſes of the tenant, it were dangerous, and tend- 
ing to the hindrance of the ſervice, if theſe excuſes ſhould be ifſuable, Malta in jure communi 
contra rationem difputand: pro communi utilitate introdufta ſunt, 

Laſtly, both Littleton, and the booke 1n the ſeventh of Edward the Third, giveth the te- 
nant power, without any cauſe to be ſhewed, to finde an able and ſufficient man, and often- 
times ſura publica ex privato promiſcue decidi non debent. 


Un abbe ou auter home de religion. Note, that if the king had given lands to 
(Poſt, 99. a. an abbot and his ſucceſſors to hold by knights ſervice, this had beene good, and the abbot 
| ſhould doe homage and find a man, &c, or pay eſcuage, but there was no wardſhip or 
rehefe or other incident belonging thereunto. And though the law faith, that this was a 
mortmaine, that is, that they held faſt their inheritances, yet if the abbot, with the aſſent 
of his covent, had conveyed the land to a naturall man and his heires, now wardſhip and 
relieſe and other incidents belonged of common right to the tenure. And fo it is, if the king 
give lands to a maior and communalty and their ſucceſſors, to be holden by knights 
ſervice, in this caſe the patentees (as hath beene ſaid) ſhall doe no homage, neither ſhall 
there be any wardſhip or reliete, onely they alſo ſhall find a man, &c. or pay eſcuage. But 
if they convey over the lands to any naturall man and his heires, now homage, ward, mar- 
riage, and relieſe, and other incidents belong hereunto. And yet this poſſibility was remote 
potentia; but the reaſon hereot is, Ceſſante ratione legis ceſſat ipſa lex, the reaſon of the immu- 
nity was in reſpect of the body politique, which by the conveyance over ceaſeth, which is 
worthy of the obſervation, 

And it is to be obſerved, that every biſhop in England hath a baronie (2), and that barony is 

holden of the king ix capite, and yet the king can neither have wardſhip or relief. 

If two joyntenants be of land holden by knights ſervice, if one goeth with the king, it ſuf- 
ficeth tor both, and both of them cannot be compelled to goe, for by their tenure one man is 
onely to goe. : 2 | 

6 H. 3. Avowry 242, F. N. B. 2 the tenant peravaile goeth, it diſchargeth the meſne; for one tenancy ſhall pay but one 
$3. 84. eſcuage. | 


Ou auter home de r eligion. Here this word (religion) is taken largely, . not 
onely for regular, or dead perſons, as abbots, monkes, or the like, but for ſecular perſons 
alſo, as biſhops, parſons, vicars, and the like; for neither of them are bound to goe in pro- 
per perſon. For nemo militans Deo implicetur ſecularibus negotiis. 


Lang uiſbant So it may be ſaid of an ideot, a mad man, a leper, a man maymed, 
blind, deate, of decrepit age, or the like. 


Ou fem ſole. Seeing that a fem ſole, that cannot performe knights ſervice, may 
ſerve by deputy, it may be demanded wherefore an heire male being within the age of 21 
CO | yeares 


pro exercitu Bretaniꝶ ad tres marcas ſed non ſolutum. Nota temporibus Henrici tertii ſcutagium Ludowici duas marcas anno 
ſecundo, Byham 108. anno quinto, Montegomery duas maicas anno octavo, Bedford duas marcas anno octavo, Kerry duas 
marcas anno decimo tertio, Bretanny 40s. anno decimo quarto, Pictaviæ 40s. anno decimo quinto, Elam 20s. annodecimo 
ſexto, Gaſcoigny 40s. anno viceſſimo ſecundo, Guyen 408. anno viceſſimo nono, Walliæ 40 8. anno quadragefimo ſecundo. 
Hal. MSS. For a more particular account of the ſcutages aſſeſſed in the ſeveral reigns mentioned by lord Hale, ſee Mad, Hit, 
Excheq, chap. 16. where the whole ſubject of eſcuage is fully explained from the records, See allo Pol 72. a. and b. 


(1) Mr. Madox obſerves, that Sir William Herle's poſition, that eſcuage ſhould not be granted but where the king goes 'to 
the war in perſon, is fallacious. Mad. Baron. Angl. 226. | 


(2) Lord chief juſtice Hale, in a manuſcript treatiſe on the Jura Coronæ, gives it as his opinion, that the biſhops do not 
hold their poſſeſſions per baroniam, and that they fit in the houſe of peers by cuſtom and uſage, and not as barons * tenurc. 
But the propriety of this doctrine has been ably controverted by a writer of ve great eminence now living. See Warburt. 
Alliance between Church and State, 4th edit. 149, 4 ow ew AF cont ,. , . x Ae. FF Ae 4 


— 


3s the only true way of exploring the ſource of the feudal inſtitutions; but this is not the place for a minute * the F 
. | uDlec 
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may not ſerve alſo by deputie, being not able to ſerve himſelfe. 
To this it is anſwered, that in caſes of minoritie, all is one to both ſexes, vi. if the heire 
male be at the death of the anceſtor under the age of one and twenty, or the heire female un- 
der the age of 14 they can make no deputy, but the lord ſhall have wardſhip as an incident 


to the tenure: therefore Littleton is here to be underſtood of a feme ſole of full age, and 
ſeiſed of land holden by knights ſervice either by purchaſe or deſcent, 


Covenablement arraie pur le guerre. So as here are foure things to be ob- 

ſerved. 

Firſt (as hath been ſaid) that he may find another, 

Secondly, that he that is found mult be an able perſon. 

Thirdly, he muſt be armed at the coſts and charge of the tenant, and herein is to be noted, 
uod non definitur in jure, with what manner of armor the ſouldier ſhall be arrayed with, for 
time place and occaſion doe alter the manner and kind of the armour (1). 

Fourthly, he muſt have ſuch armor, as ſhall be neceſſary, and ſo appointed in readineſſe. 

Ferdwit is a Saxon word et fignificat quictanciam murdri in exercitu. Worſcott is an old Eng- Fleta lib, 1. cap, 42. 
liſh word and * liberum eſſe de oneribus armorum. | | 

It is truly faid, uod miles hec tria curare debet, corpus ut walidiſſimum et perniciſſimum habeat, Livius. 
arma apta ad ſubita imperia, cetera Deo et imperatori cure eſſe, 

Sapiens non ſemper it uno gradu, ſed una via, non ſe mutat ſed aptat. Qui ſecundos optat even- Vegetius. 
tus, dimicet arte non caſu. In omni conflictu nou tam prodeft multitudo, quam Virtus, 

Eft optimi ducis ſcire et vincere, et cedere prudenter tempori, Multum poteſt in rebus humanis Polibjus, 
occaſio, plurimum in bellicis. 

Quid tam neceſſarium eft, quam tenere ſemper arma, quibus tectus eſſe paſis. But I will take my Vegetius. 
leave of theſe excellent authors of art military, and reterre them to thoſe that profeſſe the ſame, 
and will returne to Littleton, 


Muſter l ſinde this word in the ſtatute of 18. H. 6. cap. 19. and the ancient military 

order is. worthy of obſervation ; for before and long after that ſtatute, when the king was to 
be ſerved with ſouldiers for his warre, a knight or eſquire of the country, that had re- 
venues farmors and tenants, would covenant with the king, by indenture inrolled in the ex- 
chequer, to ſerve the king for ſuch a terme with ſo many men (ſpecially named in a liſt) in 
his warre, &c. an excellent inſtitution that they ſhould ſerve under him, whom they knew 
and honoured, and with whom they mult live at their returne. Theſe men being muſtered 
before the king's commiſſioners, and receiving any part of their wages, and their names ſo 
recorded, if they after departed from their captaine within the terme contrary to the forme 
of that ſtatute, it was felony, But now that ſtatute is of no force; becaute that ancient (3. Inſt. 86, Cro, Cha. „.) 
and excellent forme of military courſe is altogether antiquated : but later ſtatutes have provided 6. Co. 27. the ſouldiers caie, 
for that miſchiefe. Tl 

To muſter is to make a ſhew of ſouldiers well armed and trained before the king's com- 
miſſioners in ſome open field, Ui /e oftendentes praludunt prælio. In Latine it is cenſere, ſeu 
Iuftrare exercitum. 

By the law before the conqueſt muſters and ſhewing of armour ſhould be zo coder die per Lamb. fo. 135. b. 
univerſum regnum, ne aliqui poſſint arma familiaribus et notis accommodare, nec igſi illa mutuo ac- 
cipere, ac lian domini regis defraudare, et dominum regem et regnum offendere. | 

Concerning the point in law, demurred in judgement, in the ſeventh of Edward the third, 
here mentioned by our author, the law accounteth the beginning of the fortie dayes after the 
king entreth into the foreine nation; for then the war beginneth, and till he come there, he 
and his hoſt are ſaid to goe towards the warre, and no militarie ſervice is to be done till the 
king and his hoſt come thither, 


Sir William Herle. A famous lawyer conſtituted cheife juſtice of the Common 
Pleas by letters patent dated, 2 die Martii anno 5. E. 3. It appeareth by Littleton, and by 
the record, that he was a knight, againſt the conceit of thoſe, that thinke, that the chiete juſ- 
tices of the court of Common Pleas were not knighted till long after. | 
Our ſtudent ſhall obſerve, that the knowledge of the law 1s like a deepe well, out of which 
each man draweth according to the ſtrength of his underitanding. He that reacheth deepeſt, 
he ſeeth the amiable, and admirable ſecrets of the law, wherein, Iaſſure you, the ſages of the 
law in former times, (whereof Sir William Herle was a principall one) have had the deepeſt 
reach. And as the bucket in the depth is eaſily drawne to the uppermoſt part of the water, 
(for uulluni elementum in ſuo 5 loco eft grate) but take it from the water, it cannot be 
drawne up but with great difficultie; fo albeit beginnings of this ſtudy ſeem difficult, yet when 
the profeſſor of the law can dive into the depth, it is delightfull, eaſie, and without any heavy 
burthen, fo long as he keepe himſelfe in his owne proper element. 
Tuftice. 
(1) Vide pro aſſiſa armorum.—27. H. 2. Quicunque habet feodum unius militis, habeat loricam caſſidem clipeum et lan- 
ceam. Quicunque liber laicus habuerit in cata lo vel reditu ad valentiam ſexdecim marcarum, habeat loricam lanceam cli- 
cum et caſſidem. Quicunque liber laicus habuerit in catallo ad valentiam decem marcarum, habeat halbergellum et cape- 
et ferri et lanceam. Omnes burgenſes, et tota communia liberorum hominum, habeant wanbais, et capelet ferri, et lanceam. 
Et ſi quis hæc arma habens obierit, arma ſua remaneant hæredi; et fiat inquiſitio de his, qui has habent facultates, et faciant 
eos jurare ad iſta arma habenda et ad ea tenenda in ſervitio regis, Hoveden 614. This afſiſe continued till the time of king 
John, and then was a little altered. And this aſſiſe made in the time of king John was repeated and again commanded, and men were 
compelled to be ſworn to it. Clauſ. 14. H 3. m. 5. dorto. Commiſſioners avere aſſigned to cauſe men to be ſworn and afſiſed to arms, 
as they ware feworn in the time of king John, in this form. Quiſquis habet feodum militis integrum, habeat loricam; qui babet - 
dimidium teodi militis, habeat haubergellum; qui habet catalla ad valentiam quindecim marcarum, habeat loricam; qui 
habet catalla ad valeſſtiam decem marcarum, habeat haubergellum ; qui habet catalla ad valentiam decem librarum, habeat 
capellum ferreum perpunctum et lanceam; qui habet ad valentiam viginti ſolidorum, habeat arcum et figittas. In qualibet 
villa fit anus conſtabularius, in quolibet burgo plures, ad quorum ſummonitionem omnes ad arma jurati in warda ſua conve- 
niant ad imbreviandum dittinite nomina et arma ſingulorum, ita quod finguli habeant prompta ſua arma ad defenſionem reg- 
ni. This afiſe, as it ſeems, continued till the 26. of Hen. 3. and and then another afſiſe was ordained. In Clauſ. 26. Hen. 3. 
pars 2. m. 10. many articles are ordained, which differ little from the flatute of Winton. Amongſt others there is this article. Singuli 
vicecomites, cum duobus militibus ad hoc aſſignatis, faciant cives, burgenſes, liberos homines, villanos, et alios à un 
a 


— —— 


ſoextentive and ditlicult.— g It is neceſſary to poſtpone the concluſion of this note, as allo note 2. ot 64. a. to another 
place, on account of the length of the note from lord Hale's MSS. concerning the 2% e e arms, They ſhall be given at the 
end of the chapter of knights ſervice, | 

Oo 
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Glanvile lib, 2. cop. 6. &c, Juſtice. In Glanvil he is called juf/itia in ipſo abſtiracto, as it were juſtice itſelſe; 
which appellation remaines ſtill in Engliſh and French, to put them in mind of their dutic 
and functions. But now in legall Latin they are called jufticiarii tanguam jufti in concreto, and 
they are called ju/ticiarii de banco, Sc, and never judices de banco, &c, 


Comon banke. Baule is a Saxon word, and ſignifieth a bench or high feat, or a tri- 
bunall, and is properly applyed to the juſtices of the court of Common Pleas, becauſe the 
juſtices of that court ſet there as in a certaine place: for all writs returnable into that 
court are coram juſticiariis naſtris apud Weſtmon, or any other certaine place where the 
court ſet; and legall records tearme them ju/iciarii de blanco. But writs returnable into 
the court called the King's Bench are coram nobis (i. rege] ubicunque fuerimus in Anglia; 
and all judictall records there are ſtiled coram rege. But for diſtinction ſake it is called 
the King's Bench; both becauſe the records of that court are ſtiled (as hath beene ſayd) 

26. AT. p. 24. 4. E. 3. fo. 19. coram rege, and becauſe kings in former times have often perſonally ſet there (1), For the 
Brattov lib. 3. fol. 105. b. Brit- antiquity of the court of Common Pleas they erre, that hold that before the ſtatute of 
ton fol. 1. & 2. Fleta lib, 2 cap. Magna Charta there was no court of Common Pleas, but had his creation by or after that 
E ; for the learned know, that in the ſixe and twentieth yeare of Edward the Third 
teſcue cap. 51, See in the Preface inne J . . . 8 og 
to the third part of my Reports, the abbot of B, in a writ of affize brought before the juſtices in Eire claimed conuſance 
and to have writs of aſſize, and other originall writs out of the king's court by preſcription, 
time out of mind of man, in the raignes of Saint Edmond, and Saint Edward the Conteſ- 
ſor before the conqueſt. And on the behalfe of the abbot were ſhewed divers allowances 
thereof in former times in the kings courts, and that King Henry the firſt confirmed their 
uſages, and that they ſhould have conuſance of pleas, fo that the juſtices of the one bench 
or the other ſhould not intermeddle. And the ſtatute of Magna Charta erecteth no court, 
but giveth direction for the proper juriſdiction thereof in theſe words. Communia placita 
non ſequantur curiam noſtram, ſed teneantur in aliguo certo loco, And properly the ſtatute 
faith, uon ſequantur, for that the king's bench did in thoſe dayes follow the king abicungue fu- 
erit in Anglia, and therefore enacteth that Common Pleas ſhould be holden in a court reſi- 
dent in a certaine place. In the next chapter of Magna Charta (made at one and the fame 
Mirror cap. 5. ſeR. 2. Fleta lib, time) it is provided; Et ea, que per eoſdem (5. Juſliciarios et itinerautes) propter difficultatem ali- 
2. Cap. 54. quorum articulorum terminari non peſſunt, referantur ad juſticiarios noftro de banco, et ibi termi- 
xentur. And in the next to that, 4% de ultima preſentatione ſemper capiantur coram juſ#i-ia- 
riis de banco, et ibi terminentur. Therefore it manifeſtly appeareth, that at the making of the 
ſtatute of Magna Charta there were ju/fticiarit de banco, which all men confeſſe to be the court 
of Common Pleas. And therefore that court was not erected by or after that ſtatute (2). Fer 
the authority of this court, it is evident by that which hath beene ſaid, that it hath juriſdic- 
tion of all Common Pleas. But let us returne to Littleton, 


(Doc. Pla. x15, 5. Co. 104.) Demurre en judg ement. A demurrer commeth of the Latine word d:morari to 
abide ; and therefore he, which demurreth in law, is ſaid, he that abideth in law. Moratur 
or demoratur in lege. Whenſoever the councill learned of the party is of opinion, that the 
count or plea of the adverſe party is inſufficient in law, then he demurreth or abideth in 
law, and referreth the ſume to the judgement of the court, and therefore well faith Littleton 

(5. Co. 69. Hob. 164.) here, demurre en judgement, the words of a demurrer being guia narratio, Sc. materiaque in 
eadem contenta minus ſufficiens in lege exiftit, Wc, and ſo of a plea, quia placitum, Sc. mate- 

h riaque in eodem contenta minus ſufficiens in lege exiflit, Sc. unde pro defetu ſufficientis narratio- 
u five placiti, c. petit judicium, Sc. But if the plea be ſufficient in law, and the matter of 
fact be falſe, then the adverſe partie taketh iſſue thereupon, and that is tryed by àᷣ jury; for 
matters in law are decided by the judges, and matters in fact by juries, as eliewhere is ſaid 
more at large. 

Now as there is no iſſue upon the fact, but when it is joyned betweene the parties, ſo there 
is no demurrer in law, but when it is joyned; and therefore when a demurrer is offered by 
the one party as is aforeſaid, the adverſe party joyneth with him, (for example) faith, quod 
placitum prediftum, c. materiaque in eodem contenta Bonum et ſufficiens in lege exiſtunt, 
Sc. et petit judicium, and thereupon the demurrer is faid to be joyned, and then the caſe is 
argued by councell learned of both fides; and it the poynts be difficult, then it is argued 
openly by the judges of that court, and if they or the greater part concurre in opinion, ac- 
cordingly judgement is given; and if the court be equally divided, or conceive great 

Vid. Bract. lib. 5. fo. 352. b. doubt of the caſe, then may they adjourne it into the exchequer chamber, where the 

| caſe ſhall be argued by all the judges of England, where if the judges ſhall be equally 

14- E. 3. cap. g. Statut. 1. divided, then (if none of them change their opinion) it ſhall be decided at the next parliament 
by a prelate, two earles, and two Yarns, which ſhall have power and commiſſion of the 
king in- that behalfe, and by advice of themſelves, the chancellor, treaſurer, the juſtices of 

the 

(i) But though formerly our kings did aFually fit in the court of King's Bench, and the law ſtill intends that the king is 
preſent there, yet the judicature belongs to the judges only, as lord Coke elſewhere obſerves. 4. Iaſt. 73. Sec further on the 
ſubje& 3. Black. Comm. 5*h ed. 41. and Mad. Hiſt, Excheq. fol. ed. 58. 64. 68. and 553; 

(2) From the whole of lord Coke's obſervations here and in the preface to his eighth book of Reports, it ſeems to have been 
his opinion, that the court of Common Pleas was not = a diſlindt court at the time of making the Magna Charta of the gth of 
Hen. 3. but alſo exiſted as ſuch before the conqueſt. But according to Mr. Madox, whoſe inquiries into the {ubje$t were cer- 
tainly more minute and particular, the origin of the court of Common Pleas is of a much later date. He ſo far agrees INS 

e 


ad ſexaginta annos, aſſideri et jurari ad arma ſecundum quantitatem terrarum et catallorum, ſcilicet, ad quindecem librata 
terr#, unam loricam unum capellum ſerreum gladium cutellum et equum ; ad decem librata terræ, unum haubergellum 
capellum ferreum gladium lanceam et cultellum; ad 22 librata tertæ, unum perpunctum capellum ferreum gladium 
lanceam et cultellum ; ad quadraginta ſolidos et amplius ad quinque librata, gladium arcus fagittas et cultellum; qui minus 
habet quam quadraginta Elan, alcum giſormas et cultellos et alia minuta arma; ad catalla ſexaginta marcarum, unam 
loricam e gladium et equum; ad catalla 3 marcarum, unum capeilum haubergellum gladium et cultel- 
lum; ad catalla decem marcarum, gladium cultellum arcum et ſagittas; ad catalla quadraginta ſolidorum et infra decem 
marcas, falcos giſarmas et alia minuta arma. Omnes item alti, qui poſſunt habere, arcus et ſagittas habeant, Ia ſingulis civi- 
tatibus et burgis jurati ad arma fiat intendentes majort, vel ballivis ubi non ſunt majores. In ſingulis villis aliis conwmnuantur 

5 | unus 
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the one bench and the other, and other of the king's councell, as many and ſuch as ſhall 
ſeeme convenient, ſhall make a good judgement, &c. And if the difficulty be fo great as they can- 
not determine it, then it ſhal be determined by the lords in the upper houſe of parliament (i). 
See the ſtatute, for it extends not onely to the cafe aboveſaid, but alſo where judgements are 
delayed in the Chancery, King's Bench, Common Bench, and the Exchequer, the juſtices aſ- 
ſigned, and other juſtices of Oyer and Terminer, ſometime by difficulty, ſometime by divers 13. H. 4. 4. 4. 

opinions of juſtices, and ſometime for other caufes, [a] Before which ſtatute, if judge- [a] 4. E. 3. ca. 14. 
ments were not given by reaſon of difficulty, the doubt was decided at the next parliament, 
(which then was to be holden once every yeare at the leaſt (2). [5] S autem talia nungquum pri us 


E. 3. fo. 1.21, 


[5] Bracton Kb. 1. cap. 


Rot. Parlis. 14. E. 3. nu. 31. a 
proceeding in Sir John Stanton's 
caſe upon difficulty in the court 
of Common Pleas. Vide Britton 
fol. 41. 21. E. 3. 37. 38. 39. 
35. 40. 


E. 3.34. 


2. nu. 7. 


eveneriut, et obſcurum et difficile fit eorum gudicium, tunc ponatur judicium in reſpettum rfruc ad 1 41. 1. E. 3. 7. 8. 2. 


maguum cxriam, ut ibi per conc li um curiæ terminentur. But herevt thus much ſhall ſuffice; [e] He 2 
that demurreth in law conteſſeth all ſuch matters of fact, as are well and ſufficiently plead- 
ed, If there be a demurrer for ap and an iſſue for part, the more orderly courſe is to give 
judgement upon the demurrer firſt; but yet it is in the diſcretion of the court to try the iſſue 
firſt, it - will, Atter demurrer joyned in any court of record, the judges ſhall give judg- 
ment according as the very right of the cauſe and matter in law ſhall appeare, without any. i 
ing any want of forme in any writ, returne, plaint, declaration, or other pleading, proces, 
or courſe of wane except thoſe onely which the party demurring ſhall ſpecially and par- 
ticularly ſet downe and exprefle in his demurrer (3). [4] Now what is ſubſtance and what is 
forme you ſhall read in my Reports, 

And in ſome caſes a man ſhall alledye ſpeciall matter, and conclude with a demurrer ; [3] as 
in an action of treſpaſſe brought by I. S. tor the taking ot his horſe, the defendant pleads that 
he himſelte was poſſeſled of the horſe untill he was by one I. S. diſpoſſeſſed, who gave him to 
the plaintife, &c. the plaintife ſaith that I. S. named in the barre and I. S. the plaintife were 
all one perſon, and not divers; and to the plea pleaded by the defendant in the manner, he de- 
murred in law, and the court did hold the plea and demurrer good, for without the matter al- 
ledged he could not demurre. Now as there may be a demurrer upon counts and pleas, fo there 
may be of aid prier, voucher, receit, waging of law, and the like. [e] By that which hath 
been ſaid it appeareth, that there is a generall demurrer, that is, ſhewing no cauſe, and a ſpe- 
ciall demurrer which ſheweth the cauſe of his demurrer. Alſo by that which hath beene faid, 
there is ademurrer upon pleading, &c. and there is alſo a demurrer upon evidence. [A] As if 
the plaintite in evidence ſhew any matter of recotd, or deeds or writings, or any fentence in the 
eccleſiaſticall court, or other matter of evidence by teſtimony of witneiles, or otherwiſe, wher- 
vpon doubt in law arifeth, and the defendant offer to demurre in law thereupon, the plaintife 
cannot retuſe to joine in demurrer, no more then in a demurrer upon a count, replication, &c. 
and ſo e converſo may the plaintife demurre in law upon the evidence of the detendant, 

But it evidence for the king in an information or any other ſuite be given, and the de- [e] 38. H. 8. Dyer 53. 
fendant offer to demurre in law upon the evidence, the king's counſell ſhall not be inforced (Cro- Eliz. 752.) 
to joyne in demurrer ; but in that caſe, the court may direct the jury to finde the ſpeciall 
matter. 


En judgement. 


3. E. 4. 2. 


fig cate. 


E. 4+ 50. 1 H. 7 21. 


For the ſignification of this word, Vide Sect. 366. 


Sect 97. 


ND after fuch a 

* voyage royall in- 
to Scotland, it 1s com- 
monly ſaid, that by 
authority of parlia- 
ment the eſcuage ſhal 
be aſſeſſed and put in 
certeine; ſcil. a cer- 
taine ſumme of mo- 


T apres tiel 

voyage royal en 
Eſeoce, il eft com- 
munement dit, que per 
authoritie de par- 
liament leſcuage fer- 
ra affeſſe et mis en 
certaine ; ſcil. certeine 
ſumme dargent, quant 


RES voiage roy- 

all, Sc. il eft com- 
munement dit, que 
per authority de par- 
liament eſcuage ſerra 
aſſeſſe. Nota, here is a ſe- 
cret of law included, that 
albeit eſcuage incertaine be 


due by tenure, yet beeauſe 
the aſſeſſement thereof con- 


FI X . | cerned ſo many and fo great 
cheſeuns que bent per ney; how much every a number of the fubjeths ot 
entier fee de ſervice de one, which holdeth by the realme, it could not be 


aſſeſſed by the king or any 
other but by parliament: 


[4] and 


chivaler, quel ne fuit a whole Knight's fee, 


ally ſeparated from the curia regis and became juriſdiftions 
began in the reign of the firſt 


. 
he opinion of all the judges, 4. 2 2 


[e] 17. E. 3. 50. b. 47. E. z. 
13. 14. 5. H. 7. 1. 13. E. 4. 7. 
b. Pl. Com. $5. 411. 172. 
Co. 69. b. 1. Sid. 10 Poſt 125. 
1 233. Doc. Pla. 115. 
116. 


( 5 


48. E. 3. 15 2. R. 2. inqueſt. 2. 
38. E. 3. 25. 11. H. 4. 5. 75. 


[a] 3. Co. 57. Linc. Coll. cafe, 
5 Co. 74. Wymek's caſe. 10, 
Co 88. uſque 98. Doctor Ley- 


(I. Leon. 178. Doc Pla. 116.117. 
(9; 13. E. 4. 7. 31. E. 3. Eſtop- 
pel. 244. 33. H. 6. 9. 10. 22. 


(c] 14. H. 4. 31. 37. H. 6. 6. 


[4] 5. Co. 104, a. Baker's caſe, 


IH gl. £4 
4 
„ 2 


Leaf AT FL; 
Winton, g., T1B7 


as, 14 
, . 


Ces vu 4 3 
Ae te . 


a. 


2 
2 
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Lib. 2. 


LI 13. H. 4. 5 


[5] 8. H. 3. Rot. Clauſ. & Rot. 
nium. memb. 30. & ante. 


Cap. 3. 


[a] and this was by the com- 
mon law (1). 

5] No eſcuage was aſ⸗ 
ſeſſed by parliament ſince 
the reigne of Edward the ſe- 
cond, and in the eight yeare 
of his reigne eſcuage was 
aſſeſſed (2). 

If the tenant goeth with 
the king, and * in ex- 
ercitu, in the hoſt or armie, 
he is excuſed by law, and no 
eſcuage ſhall be demanded. 

And it is to be obſerved, 
that if he, that bolds of the 
king by eſcuage, goeth, or 
finderh another to goe for 
him with the king, &c. then 
he ſhall have eſcuage of 
his tenants that hold of him 
by ſuch ſervice (3), which 
muſt be afleſſed by parha- 
ment. | 

But if the king's tenant 

th not with the king, 
then he ſhall pay for his de- 
fault eſcuage, and ſhall have 
no eſcuage of his tenants (4). 
Richard the Second making a 
voyage royall into Scotland, 
at the petition of his com- 
mons pardoned the payment 
of eſcuage. 


Staff. P. 14. E. 1. de banco. 


F. N. B. 84. 
Bract. lib, 2. 36. a. 


F. N. B. 84. 


Rot. Parl. 9. R. 2. nu. 40s 


Vid. Sect. 120. n. leig- 
nont per 
cuſtome, Sc. 


Nota, that eſcuage 


TT 


ſome (6), que fi leſcuage 


Of Eſcuage. 
per luy meſme, ne per 


un auter pur luy oue 

le roy, patera a ſon 
ſeignior, de que il tient 
la terre, per eſcuage. 
Sicome mittomus, que 
il fuit ordaine per au- 
thoritie de la parlia- 
ment, que cheſcun, que 
tient per entire fee de 
ſervice de chivaler, que 
ne fuit oue le roy, 
payera a ſon ſeig- 
nior 40 8. donque ce- 
luy, que tient per moi- 
tie dun fee de chiva- 
ler, ne payera a ſon 
ſeignior forſque xx. f. 
et celuy, que tient per 
la quart part de fee 
de chivaler, ne payera 
forſque x. g. et fic que 
Pluis, pluis, et que 
meins, meins. 


Sect. 98. 


aſcuns 
nont 


teig- 
er la cu- 


Sect. 98 


who was neither by 
himſelfe, nor by any 
other, with the king, 
ſhall pay to his lord of 
whom he holds his 


land by eſcuage. As 
put the caſe, that it was 
ordained by the autho- 
ritie of the parliament, 
that every one, which 
holdeth by a whole 
knight's fee, who was 
not with the king, ſhall 
pay to his lord fortie 
ſhillings; then he, 
which holdeth by the 
moitie of a knight's fee, 
ſhall pay to his lord but 
twentie ſhillings, and 
he, which holdeth by 
the fourth part of a 
knight's fee, ſhall pay 
but x.s. and he, which 
hath more, more, aud 
which leſſe, leſſe (5). 


AND ſome hold by the 


cuſtome, that if eſ- 


cuage be aſſeſſed by au- 


15. E. 2. tit. Avow. 215. 26. is directed by cuſ- 
All. 65. 30. E. 3. 23. b. 4. Co. tome. 


88. in Luttrel's caſe. 
Mes auter- 
ment eſt de eſ- 
cuage certaine. 


Here it appeareth, 
that eſcuage 1s two- 
fold, wiz, eſcuage 


incertaine, whereof 


Littl. here ſpeaks ; 
and eſcuage certain, 
Duemadmodumincer- 
titudo ſcutagii fa- 
cit ſervitium milita- 
re, ita certitudo ſcu- 


courge per authoritie 
de parliament a aſcun 
ſumme de money, que ili 
ne pairont jorfque la 
moitie de ceo, et aſcuns 
teignont que ils ne pay- 
eront forſque le quart 
part de ceo. Mes pur 
ceo que leſcuage, que ili 
paieront, eſt non certain, 
pur ceo que neſt certaine 
coment le parliament 


will afleſle 


thoritie of parliament at 
any ſumme of mony, that 
they ſhal pay but the moi- 
tie of that ſumme, and 
ſome but the fourth part 
of that ſumme. But be- 
cauſe the eſcuage that 
they ſhould pay is uncer- 
taine, for that it is not cer- 
taine how the parliament 
the eſcuage, 
they hold by knights ſer- 


722 


(1) The Magna Charta of king John provides, that eſcuage ſhall not be impoſed except by the conſent of parliament ; but 
ſome reſpectable writers think, that it was an arbitrary payment before. Blackſt. Comment. 5th ed. v. 2. p. 74. Wright's Ten. 


128. 133. 
(2) See ante 69. b. note 3. 


(3) Vid. clauſ. 26. H. 3. part 2, m. 10. dorſ, Rex vicecomiti. Precipimus, quod de omnibus feodis militum, quz tenentur 
de tenentibus de nobis in capite, qui brevia noſtra non tulerint de habendo ſcutagio ſuo, et ſimiliter defeodis militum que 
tenenter de wardis in manu noſtra, ſcutagium noſtrum colligi facias, ita quod habeas ad ſatisfaciendum, &c. Hal. MSS, 

(4) According to Mr. Madox's account it ſeems, that the lord, though he did not go in perſon, or ſend a deputy, was intitled 


to eſcuage from his tenants, if he paid or was duly charged with eſcuage to the king; and perhaps lord Coke did not mean 
to intimate the contrary, Mad. Hiſt. Excheq. fol. ed. 469. See however note 4. infra. 

(5) It ſeems, that if A held land of the king by 4 knights fees, and A before the flatute of quia emptores had created diverſe meſnal- 
ties and reſerved 20 knights fees, and A had done the king's ſervice, he ſhould have had the eſcuage of 20 fees. But if A did not do the 
king's ſerwice, the king ſbould have had the eſcuage of 4 fees and alſo of 20 fees or at leaſt of 16. Vid. Rot. Parl. 8. m. 4. dor io. et lib. 
Parl. 14. E. 2. petitiones magnatum inde, Clauſ. 16. H. 3. m. 17. Rex vicecomiti Cornubiæ precepit, quod nullum diſtiingat 
niſi pro tot feodis, quod regi tenetur reddere. Hal. Ms8. 

(6) The words in L. and M. and Roh. are aſcun tenantes teignont, and the words per la cuftome are omitted. 


— 


— 


Winton, which commands, that every one all be ſavorn to armor according to the value of their lands and goods, wiz. from lands of 
15 pounds and chattels of 40 marks, ad haubergellum capellum ferreum gladium cultellum et equum ; from land of to l. and goods of 
20 marks, ad haubergellum capellum ferreum gladium et cultellum, from land of 5 l. ad gladium cultellum et capellum * ; 

wa | 3 5 | . | ; | | rom 


Lib. 2. 
aſſeſſera leſcuage, eux 
teignont per ſervice de 
chivaler. Mes auter= 
ment eſt de l:ſcuage 
certaine, de que ſerra 
parle en le tenure de 


ſocage. 


ET % home parle 


generalment deſ- 
cuage, il ferra en- 
tendue per le common 


parlance deſcuage 
noncertaine, que eft 
ſervice de chivaler. 


Et tiel eſcuage trait 
a luv homage, et Ho- 
mage trait a luy fe- 
altie; car fealtie eſt 
incident a cheſcun 
manner de ſervice 
forſque a le tenure 
en frantalmoigne, 
come ſerra dit apres 
en le tenure de frank- 
almoigne. Ft iffint 
il, que tient per eſ- 
cuage, tient per lo- 
mage fealtie et eſ- 
cuage. 


Of Eſcuage. 


vice. But otherwiſe it 
is of eſcuage certain, 
of which ſhall be ſpo- 
ken in the tenure of 
ſocage. 


Sect. 99. 


A if one ſpeake 


generally of eſ- 
cuage, it ſhal be inten- 


ded by the common 
ſpeech of eſcuage 
incertaine, which is 


knights ſervice. And 
ſuch eſcuage draweth 
to it homage, and ho- 
mage draweth to it fe- 
altie; for fealtie is in- 
cident to every man- 
ner of ſervice, unleſſe 
it be to the tenure in 


frankalmoigne, as ſhal 


be ſaid afterward in 
the tenure of frank- 
almoigne (1). And ſo 
he, which holdeth by 
eſcuage, holds by ho- 
mage, fealty and eſ- 
cuage (2). 


Sect. Ioo. 


Sect. 98, 99, 100. 


tagii facit ſocagium. But 
more of this in the chapter of 
Socage, Sect. 120. 

Per parliament. of 
the antiquitie and autho- 
ritie of this court, ſee Sect, 


104. 


ZT home parle ge- 

neralment deſcu- 
age, il ſerra intend per 
le common parlance 


deſcuage non certain. 

Verba equivoca et in du- 
bio poſita intelliguntur in dig- 
niort et potentiori ſenſu. Te 
nure  capite ex vi termini 
is a tenure in groſſe, and it 
may be holden of a ſubject ; 
but being ſpoken generally, 
it is ſecundum excellentiam in- 
tended of the king, for he is 
caput reipublicæ. 

Et tiel eſcuage trait 

a luy homage, et ho- 
mage trait a luy feal- 
tie; car fealtie eft inci- 
dent a cheſcun manner 
de ſervice forſque a te- 
nure en frantealmo- 
gne. 


This is gathered by the effects of their tenure, for eſſences are found out by properties, 


fountains by rivers, and cauſes by 
their tenants, &c. as it followeth. 
T eſt aſcavoire, que quant 
tielment aſ- 
feſſe per authoritie de parlia— 
ment cheſcun ſeignior, de que 
le terre eſt. tenus per eſcuage, 
avera leſcuage iſſint aſſeſſe per 


parliament ; pur ceo que il eft in- 


' eſcuage eft 


(1) See acc. Mad, Baron. Angl. 166. : a 
(2) From this and the next preceding ſection it ſeems, that, notwithſtanding Littleton's expreſſing himſelf in other places as 


effects: for amongſt others, the lords ſhall have eſcuage of 


ND it is to be underſtood, that 

when eſcuage is ſo aſſeſſed by 
authoritie of parliament, everie 
lord, of whom the land is holden 
by eſcuage, ſhal have the eſcuage 
ſo aſſeſſed by parliament ; becauſe 
it is intended by the law, that at 


tendus 


73 


(2. Inſt. 485. 6. Co. 20. Poſt 98. 
b. 189. a. 381. b. 1. Sid. 265. 
11. Co. 39. a.) 

Ente ndments en Ley Sect. 100. 
110. 367. 377+ 393. 406. 462, 
463. 5. E.2. Reſceit 165 20. H. 
6. 23. 21. H. 6.8. 3. H 6. 29. 
13. H. 4. 4. 6. El. Dyer 230. 
10. E. 4. 11. 32. E. 3. Gand. 31. 


Brit, fo. 163. 


40. E. 4, 21. 8. H. 7. 4. 


if eſcuage was a diſtin& tenure or ſervice, he did not conſider it as ſuch. Eſcuage muſt be either certain or uncertain, and Little- 
ton expreſsly writes, that being the former it is ſocage, and being the latter it is knight's ſervice. This tends to confirm the pro- 
riety of the obſervation by Mr. Madox, who will not allow eſcuage to be a tenure or ſervice of itſelf, and inſiſts, that, wherever 
it was payable, like homage and fealty, it was a mere incident to tenure, See note 2. of fol. 64.a. However a late learned judge 
was not ſatisfied with conſidering e/cuage in this limited way, and endeavours to ſhew, that though in general eſcuage uncer- 
tain 


from 40 s. to land of 51. ad gladium cultellum arcum et ſagittas; et qui minus, juratur ad giſarmas cultellos et alia minuta ar- 
ma; et qui minus habuerit quam viginti marcas bonorum, habeat gladios cultellos et alia minuta arma; et omnes alii arcum 
et ſagittas; et in quolibet hundredo duo conſtabularii eligantur ad faciendum viſum armorum. This afſiſe was obſerved in the 
times of Edward the 11 and Edward the 2d. In 9 E. 2. the flatute of Winton was put into execution ſub pena forisfacturæ omnium bono- 
rum et catallorum pro prima vice, et ſecunda vice ſub pœna captionis terrarum in manus regis et impriſonamento corporum, and 
it was alſo commanded, quod citra teſtum, &c. in forma prædicta armati parati ſint ad proficiſcendum cum rege verſus Scotos cum 
victualibus neceſſariis pro quadraginta diebus, ſuorum et aliorum de partibus ſuis ſumptibus providendis. Vid. Clauſ. 9. E. 
2. m. 25. dorſo. This affiſe received ſome change about the 8. of E. 3. and in Clauſ. 8. E. 3. m. 3. dorſo there is the following precept. 
Proclamationem facias, quod omnes de balliva tua, qui habent quadraginta librata terrz vel redditus, licet milites non ſunt, 
equitatura et armis competentibus juſta ſtatum ſuum, viz. unuſquiſque eorum pro ſe et altero ad minus; et omnes, qui habent 
viginti librata terræ, cum equitatura et armis pro ſeipſis ad minus, faciant ſibi provideri : et illi, qui minus habent, aſſide- 
antur juxta ſtatutum Wintoniæ. But in progreſs of time the _ of Winton fell into diſuſe, and commiſſions iſſued to array — 
8 . p 5 Jux 


Fa] BraQon lib. 5, fol 413. 
Fleta lib. 2. cap. 12. Bruton 
tol. 122. 227. (1. Sid. 187.) 


(7. Co. 4. . 4. Inſt, 10.) 


2 


—— 228. a, 4 Inſt 7.) 
raQon ubi ſupra 


ſupra, Regiſt, 88. F. N. B. 84. 


r. N. 5 84. 


Lib. 2. 


F. N. B. 84. Regiſter. 33. de 
Seutagio habendo. 


E 


Cap. 3. 


tendus per la ley, que al commence- 
ment tiels tenements fuerent do- 
nes per les ſeigniors a les tenants, 
de tener per tielx ſervices a de- 
fender lour ſeigniors, auxy bien 
come le roy, et mitler en quiet 
lour ſeigniors et le roy de les 
Scotes avandits. 


Of Eſcuage . 


Sect. 100, 101. 


the beginning ſuch tenements were. 
given by the lords to the tenants 
to hold by ſuch ſervices, to de- 
fend their lords aſwell as the 
king, and to put in quiet their 
lords and the king from the Scots 


aforeſaid. 


Seck. 101. 


ES ſeigniours ave- 


ront leſcuage, &c. 


This is evident. 


commeth of the Latine word 
Breve. 


T pur ceo que tiels MN D becauſe ſuch 


tenements 


EVI endront primes des firſt from the lords, it 
Bruefe le roy. This ſejgniors, il eft rea- 


de vi- tenements came 


is reaſon that they 


fon que ils averont ſhould have the eſcu- 


Fitzh, in his preface to his /e/cuage de lour te- age of their tenants. 


N. B. faith of them, that they 


be thoſe foundations, where- nants. 


Et les ſeig-— And the lords in fuch 


upon the whole law doth de- 72/075 en tiel caſe pur- caſe may diſtreine for 


pend. 
[a] Bratton deſcribeth a 


writ thus. Breve guide, 


dinem regulæ juris; 2 bre- 


ront diſtreiner pur the eſcuage fo aſſeſſed, 
leſcuage int aſſeſſe, or they in ſome caſes 


cum fit formatum ad fimilitu- qu ils en aſcun ca- 


may have the king's 


witer et paucis verbis inten- ſes purront aver briefe writs directed to the 


tionem proferentis caponit, et le roy 


explanat, ficut regula juris rem, og es 
que eft, breviter enarrat. Non 


direft as vi- 
de meme lis counties, &c. to levie 


ſherifls of the ſame 


tamen ita breve efſs debeat, quin counties, c. de levier ſuch eſcvage for them, 
rationem et vim intentions fiel gſcuage pur eux, as it appeareth by the 


contineat. 
FA * 


judiciall, brewia judicialia. 

Alſo of originals, guedam 
ſunt formata ſub ſuis caſibus et nont per 
de curſu, et de communi confilio 
totius regui conceſſa et approba- 


ta, que quidem nullatenus mu Ce le roy en Ejc ce, 


Of writs ſome be original, Acome af piert per le Regiſter. 
1 - brevia originalia, and ſome be Regiſter. Mes de tiels tenants, as 


r 

corn nt 3 /. Ftp 

g. Pr: 
C 


But of ſuch 
hold of 


tenants, queux teig- the king by eſcuage, 


eſcuage de which were not with 


roy, queux ne fueront the king in Scotland, 


the king himſelfe ſhal 


tari poterint abſque conſenſu et Je roy meſme avera have the eſcuage. 


woluntate eorum ; et quadam 


Sunt magifiralia, et ſafe vari- / ec ASC s 


antur ſecundum varietatem caſuum, factorum et querelarum, as for example actions upon the 
caſe, which varie according to the varietie oft everie man's cafe, and the like; and theſe 
being not of courſe, the maſters being learned men did make, 7tem brevinm originalinm alia 


fant realia, alia perſonalia, alia mixta. 


Item brevium originalium, alia ſunt patentia five 


aperta, et alia clauſa. Certaine it is, that the originall writs are fo artiſicially and brietely 
compiled, as there is nothing redundant or wanting in them, of which an honourable ſecre- 
tary of ſtate once ſaid, that it was not poſſible to comprehend ſo much matter ſo perſpicu- 
ouſly in fewer words, Of all theſe kinds of writs you ſhal read plentifully in the Regiſter, 
whereof Littleton maketh mention in this place, and alſo in Fitz. N. B. 


Britton ubi 


Sicome appier per le reg iter + Regiſter, is the name of a moſt antient booke and 
of great authoritie in law, containing all the originall writs of the common law; of which 


booke ſee more in the preface to the ninth part of my Reports, and contuineth alſo brevia judi- 
cialia, que ſapius variantur ſecundum warietatem placitorum proponentis et reſpondent's (1). 
Alſo it appeareth by the Regiſter, that the king ſhal have eſcuage of his tenauts, which hold 
of him as of a mannor which he hath in ward (2), or by reaſon of a vacation of a biſhopricke. 
And ſo ſhall a common perſon, it he hath an eſtate tor lite or for yeares of a ſeigniory. 


Set. 


tain was a fine or ſum of money payable as a commutation for perſonal ſervice, yet antiently a payment in money, bearing a 

certain proportion to the eſcuage aſſeſſed from time to time on tenants by knights ſervice, and on that account called eicuage, 

was ſometimes a ſervice originally reſerved, and then eſcuage was itſelf the tenure and ſo denominated to diſtinguiſh it from 

22 tenure by knights ſervice. See Wright's Ten. 121. to 127. But this diſtinction, it is allowed, is not 

eton, and it is even conjectured, that in his time it might be loſt in the general notion of eſcuage, to which 

. Mr. = meant to apply his animadverſion on Littleton and Coke for conſidering it as a tenure. See further 2. Blackſt. 
omm. 5th ed. 95. | 


(2) See further as to the Regiſter of Writs, Nicholſ. Engl. Hiſtor. Libr, zd ed, 205. 
(2) See ante 72. b. note 3. 


the genuine and 
hinted at by Litt 


— 


juxta ſtatus ſui exigentiam et facultates. Vid. Clauſ. 43. E. 3 m. 24. et ſeviſſime. This commiſſion was afterwards regulated 
and confirmed in parliament. Rot. Parl. 5. H. 4 n. 24. And now the flatute of Winton is repealed by the 21. Jam. chap. 28. But this 
doth not relate to military ſervice, and is only a certain military proviſion for the peace of the kingdom, and concerned burgeſſes and ſock- 


men as well as tenants by knight's ſerwiee, 


And according to this difference, the commiſſion of array extended both to tenants by knight's 


re and others; but the writ, which is called ſummonitio ſervitii, reſpected tenants by knight's ſerwic: only. And as to this latiir, 
1. If is to be obſerved, that the ſervice was efttmated by the number of fees ; and ſo he, who held ber baroniam vel comitatum, was at- 
tendant only according to the number of knight's fees, by which the barony or earldom was held, as clearly appears in Selden's Titles of 


Honor, 


Lib. 2. 


JTEM en til caſe 

avanadit, lou le 
roy face un voyage 
royall en Eſcoce( i), et 
leſcuage eſt afſeſſe per 
parliament, ſi le ſcig- 
nior diſlreine ſon te- 
nant, que tient de luy 
per ſervice dentier fee 
de chivaler, pur le 
cuage iſſint aſſeſſe,&c. 
et le tenant plede, et 
voit averrer, que il 
fuit oue le roy en E- 
ſeoce,  &'c. per xl. 
fours, et le ſergntor 
voit averrer le con- 
trarie, il eſt dit, que il 
ſerra trie per le certi- 


ficat del marſhal! del 


hoſt le roy (2) en eſcript 
fouth fon ſeale que, ſer- 


ra mis a les juſtices. 


Of Eſcuage. 


Sect. 102. 


TEM, in ſuch caſe 
aforeſaid, where the 
king maketh a voyage 
royall into Scotland, 
and the eſcuage is aſ- 
ſeſſed by parliament, if 
the lord diſtraine his 
tenant, that holdeth of 
him by ſervice of a 
whole knight's fee, for 
the eſcuage ſo aſſeſſed, 
&c. and the tenant 
pleadeth, and will aver, 
that he was with the 
king in Scotland, &c. 
by 40 dayes, and the 
lord will averre the 
contrary, it is ſayd, that 
it ſhall be tryed by the 
certificat of the marſhall 
of the king's hoſt in 
writing under his ſeale, 
which ſhall be ſent to 
the juſtices. 


Sect. 102, 


ET voit averrer, 
gue i fuit ove le 
roy en Eſcoce per 40 


s a WG 
Jours, Ce. 4 tl eft dit, 5 1 7 4. E. 4. 10. 21. 


+ oF -- 4 E. 4.10, F. N. B. 88. 11. H. 
que il jerra trie per le 7. 5. 9. Co, 32. Cale de Strat. 


certificat del marſhall. Nite. 
This is a tryall appointed by 


the law, ne curia regis deficeret 

in jufticia ea lubenda. b} Here- (b] Regiſt. 88. F. N. B. $4. 2. 
with agreeth the Regiſter, E. * 2 
where the marſhall is called 2, H ,, . 


H. 6. 1. 48. 
conſlabularius exercitus naſri. 33 75 


Marſhall de foſte le 


70 Mareſchallus exercitus, 
in Saxon Mariſe hals. . i. equi- 
tum magiſier, This word 
Mar/hall is either derived of 
Mars, or of Marcan horſe, and 
ſchalc, which ſignifieth in the 
Saxon tongue, a maſter or 
governor, [e] In the lawes 
before the conqueſt it is ſaid, 
Marcſchalli exercitus ſeu ducto- 
res exercitus Heretoches per Au- 
glos vocabantur, Lili ordina- 
bant acies denfiſimas in protliis 
et alas conflituchant, prout de- 
cuit, et prout ei melius ciſum 
Fucrit ad honorem corone et ad 
utilitatem regui. [d] And here 
it is to be obſerved, that his 


ſc] Lamb. fo. 136. 


ſd) 2. E. 4. 1. b. 4. E. 4. 10. 
23. E. 4. 47. F. N. B. 85. (2. 


certificate in this caſe is a triall in law. I read of fixe kinds of certificates allowed for trials I f. 428. Polt 261. a.) 


by the common law; the firſt whereof Littleton here ſpeaketh of, in time of warre out 
of the realme. . In time of peace out of the realme, le] As if it be alledged in avoy- 
dance of an outlawrie, that the defendant was in priſon at Burdeaux in the ſervice of the 
maior of Burdeaux, it ſhall be tryed by the Keen er of the maior of Burdeaux. 3. For 
matters within the realme, [/] the cuſtome of London ſhall be certified by the maior and [/] 5. E. 4. 30. 21. E. 4. 16. 

aldermen by the mouth of the recorder, 4. By certificate of the ſherite upon a writ to him (2: Rv. Av. 579.) ' 
directed [g] in caſe of priviledge, if one be a citizen or a forreiner, 5. Tryall of records el 10. H. 6. 10. (Forteſc. cap, 

by certificate of the judges in whoſe cuſtody they are by law. All theſe be in temporall 3* 

cauſes. ©. In cauſes eccleiiaſticall, as loyalty of marriage, generall baſtardie, excom- 

mengement, profeſſion. Theſe and the like are regularly to be tryed by the certificate of the (12. Co. 67.) 

ordinarie, 

And there be divers other trialls allowed by the common law, then by a jury of 12 men, 
which you may reade at large in the ninth booke of my Reports, fol. 30, 31, &c. in the 
caſe of the abbot of Strata Marcella, which are as plainly ſet downe there, as they can be 
here. And in this caſe, if the triall thould not be by certificate, it ſhould want triall, which 
ſhould be inconvenient, Onely in this place I will adde ſomething of a forreine triall which 
I finde not in any of the treatiſes lately publiſhed againit fingle combats ; becauſe it may de- 
terre men from that ungodly and ualawtull kinde ot revenge, whereupon many murders have 
enſued, and prevent all hope of impunity for default of triail in that caſe, 

If a ſubject of the king be killed by another of his ſubjects out of England in any for- 
reine country, the wife or he that is heire of the dead may have an appeale for this mur- 
der or homicide before the conſtable and the marikall, whoſe ſentence is upon teſtimony 
of witneſſes or combate. And accordingly, where a ſubject of the king was flaine in 2 

an 

(1) It is very clear, that eſcuage was due for ſervice out of the realm, which was the reaſon of its being called ſer vilium fo- 
rinjecum ; but I do not find it preciſely aſcertained by any writer, whether it could be claimed on all foreign exped:tions, or 
whether it was confined to expeditions into particular countries. When indeed on the creation of the tenure the perſonal 

5 ſervice, in lieu of which eſcuage became payable, was expreſily limited to certain places, there could be no room for doubt; 
but the difficulty is to know, what the conſtruction of law was, when knights ſervice was reſerved generally. Littleton men- 
tions only Scotland, other writers add Wales; but in general both are named merely as inſtances. Lora Coke obſerves as 
much, and favs, that eſcuage was alſo due on expeditions into Ireland, Gaſcony, Poictou, &c. F the tenure was to go into 
thoſe countries: but there is a ſhortneſs in this manner of expreſſion, which leaves an obſcurity z for the words do not ex- 
plain what the rule of law was, when no place was named. See ante fol. 69. a. One ancient author ab/olutely relirains eſcuage to 
Scotland and Wales, and in direct terms excludes all other territories. Old Ten. tit. Eſcuage. But of this reſtriction it is ſufficient 
to ſay, that the records concerning eſcuage, which mention Ireland, Normandy, Poictuu, Bretagne and Thoulouſe, as well as 
Scotland and Wales, are full evidence to the contrary. See the records cited by lord Hale in note 3. ot fol. 6g. b. and allo - 
Seld, Notes on Hengham, 12mo. ed. 114. 

(2) In L. and M. the words are conſtable de la hoſte le roy. 

(3) In L. and M. there is an Sc. after ſeal and the words gue ſera mis a les juſtices are omitted. , 

(4) See further as to trial by certificate Com. Dig. tit. Certificate and title Trial in Viner and the other Abridgments. 


ſe] 4. E. 4. 10. 


(4. Inſt. 124.) 


Stat, de x. H. 4. cap. 14. 13. H. 
4. fol. 5. Vid. Rot. Perliam. $. 
H. 6. nu. 38, Stanf. pl, Cor. fo, 
65. 


Honor, part 2. chap. 5. ſect. 26. where it is mentioned, that the barony de veteri ponte was Holden by 5 knights fees, and that Clifford, 
who had married one of the coheirs, acknowledged the ſervice of tawo knights and an half. 2. On ſur:mons of the army on fer vice at a 
place and day certain, every knight by himſelf or his deputy came bejore the conſlable and marſhall, and preſented the number of his fees 


and the perſons by whom they vere to be performed and their names which were regiſtered before them. 3. He, who held by 1 _ 
nig/t's 


Lib 2. 


' Anno 25. Eliz. 


Cap. 4. 


conſtable and the marſhal 


Of Knights ſervice. 


land by others of the king's ſubjects, the wife of the dead had her appcale therefore before the 
. And ſo it was [*] reſolved in the raigne ot queen Elizabeth in the 


Sect. 103. 


(Poſt 261. Hutt. 3.) caſe of Sir Francis Drake, who ſtrook off the head of Dow?tte in partions tranſmarinis, that his 
brother and heire might have an appeale. Sed regina noluit conſtitrere conflabularium Angliæ, 
Sc. et ideo dormivit appellum. 5 
If a man be mortally wounded in France, and dyeth thereof in England, it is ſaid that an 
appeale doth lie upon the ſaid ſtatute ; for it is not puniſhable by the common law, and the 
proceeding there (as hath beene faid) is upon witnefles or combate, and not by jurie, and the 
mortal wound was given out of the realme (1). 
CHAP. 4, Sect. 103. 
Knights ſervice. 

ERVICE de chi- ENURE per ENURE by ho- 
valer : Nota, it ap- homage fealty et mage fealty and eſ- 

ie 7. cap. 10. peareth by [a] the Regiſter, eſcua e eſt a tener per cuage is to hold b 
J Regitt. 2. 30. E. 3. 24. that it is [5] ſaid wnum feodum 8 Pp y 


Le] Glanvil. Iib. 7. cap. 14. militis, and not feodum unius 
 militis, as it was ſaid, [c] by 
ſome of old, and fo duo feoda 
militis, Wc, and ſometime 
theſe tees are called feoda mi- 
(4) Glanvil. Ib. 7. e. 9. Kc. /itaria[d]. Our author, hav- 
F * ** 1. on _ _ ing before treated of homage 
4 4 F * Sek in der. fealty and eſcuage, now com- 
fis locie. M.crur cap, . fect, 3. meth to knight ſervice itſelfe. 
Sud, Diton, In Domeſday it is thus re- 

corded, eþ;/copus Baiecenſis, ille 

qui texet de Modardo, reddit ei 

5 OS. ef ſervitinm unius militis. 


Chivaler 5 3 egues, 
knight is a Saxon word, and 
by them written cite. Chi- 
Saler taketh his name from 
the horſe; becauſe they al- 
wayes ſerved in warres on 
horſeback. The Latines cal- 
led them equites, the Spani- 
ards cavalleroes, the French- 
men chiwaliers, the Italians 
cavallicri, and the Germanes 
reiters, all from the horſe, It 
is neceſſary to be ſeene by 
what names this ſervice of 
a knight is called, It is cal- 
led [e] Servitium forinſecum, 
quia pertinet ad dominum 
regem et non ad capitalem 


1 Brack. lib. 2. fo. 36. 37- 
nicton ol. 164. 165. Fleta lib, 
3. cp. 14. 19. E 2. Avowry 
224. 26. AiT. 65. 31. Aſſ. 30. 
30. E 3. 23 8. E. 3. 67. 7. H. 


4 19. dominum, niſi cum in propria 
perſona pr ofeftus fuerit in ſer- 
(Ante 68. b.) vid, et ni cum pro ſervitio 


uo * domino re- 
i, : 

poteſt, quia fit et capitur foris, 
five extra ſervitium quod fit 


co LJdeo forinſecum dict 


ſervice de chivaler, et 


trait a luy gard ma- 
riage et relief. Car 
quant tiel tenant mo- 
ruſt, et ſon heire male 
eſt deins lage de 21 
ans, le ſeignior avera 
la terre tenus de luy 
tangue al age del 
heire de 21 ans; le 
quel eſt appel pleme 
age, pur ceo que tel 
home, per entende- 
ment del ley, neſt pas 
able de faire tiel ſer- 
vice de chivaler de- 
vant lage de 21 ans. 
Et auxy fi tiel heire 
ne ſoit marie al temps 
de mort de tiel aun- 
ceſter, donque le ſeig- 
nior avera le garde 
et le mariage de luy. 
Mes fs tiel tenant 
devie, ſon heire ſe- 
male eſteant dage de 
14 ans ou de plus, 
donque le ſeignior 


knights ſervice, and it 
draweth to it ward, ma- 
riage and reliefe. For 
when ſuch tenant dy- 
eth, and his heire male 
be within the age ot 2 
yeares, the lord hall 
have the land holden 
of him untill the age of 
the heire of 21 yeares; 
the which 1s called 
full age, becauſe ſuch 
heire by intendment 
of the law is not 
able to doe ſuch 
knight's ſervice before 
his age of 21 yeares. 
And alſo if ſuch heire 
be not maried at the 
time of the death of 
his anceſtor, then the 
lord ſhall have the 
wardſhip and mari- 
age of him. But if 
ſuch tenant dieth, his 
heire female being of 
the age of 14 yeares 
or more, then the lord 

na- 


(1) The office of high conſtable became extinct in the reign of Henry the eighth by the attainder of Stafford duke of Buck- 


ingham, in whom it was hereditary ; and ſince his death there hath not been any permanent high conſtable, the practice hav- 
ing uniformly been to keep the office vacant except on particular occaſions. In conſequence of this it hath frequently been a 
ſubject of great controverſy, whether during the vacancy of the office of high conſtable the juriſdiction incident to the court 
of chivalry can be exerciſed by the earl — * only. Lord Coke's manner of ſtating Sir Francis Drake's caſe imports, that an 
appeal could not be proſecuted againſt him for want of a high conſtable, and Dr, Duck, in his excellent treatiſe on the uſe 
and authority of the civil law ſays, that the judges being conſulted by Elizabeth were of that opinion. Duck lib. z. cap. 8. pars 

. f, 16. In the reign of Charles the firſt the lord keeper and judges of the King's Bench were adviſed with on a like occa- 

on, and held that the earl marſhal could not take an appeal without a high conſtable ; and accordingly the king appoinred 
the earl of Lyndſey twice to the office, once to try an appeal by lord Rea againſt Mr. Ramſey tor treaſon committed 
in Germany, and a ſecond time to try an appeal by the widow of William Wiſe againſt William Holmes for the murder of her 
huſband in the ifland of Terra nova in America. See Ruſhw. vol. 2. p. 106. 112. and Duck ubi ſupra. Hitherto only the 
right of the earl marſhal to criminal judicature had been denied ; but in 1640 the houſe of commons went further, for they 
reſolved that the ear! marſhal can make no court without the conflable, See Ruſhw. vol. 3. page 1056. However notwithſtanding 
this declaration of the law by the houſe of commons, the court of king's bench ſoon after the reſtoration diſtinguiſhed be- 
tween the ſeveral branches of juriſdiction belonging to the court of chivalry, and held, that as to matters relative to arms and 
honor the court may be before the. earl rin only, but that as to matters of ordinary juſtice touching % and {ib there 
muſt be a high conſtable as well as an earl marſhal. 1. Lev. 230. But in a ſubſequent caſe before the houle of lords, the coun- 


ſel 

knights fee ought to perform his ſervice by one knight, or by himſelf in perſon, or per duos ſervientes ſive armigeros. who in value are 
equal to a knight, Seld, ubi ſupra. So he, who held by the moiety of a knights fee, might perform all the ſer vice either 40 days per ſer- 
| | vientem 


Lib. 2. 


navera my le garde 
del terre, ne de corps; 
pur ceo que feme 
de tiel age poit aver 
baron able de faire 
ſervice de cſiivaler. 
Mes fi tiel heire 
female ſoit deins 
lage de 14 ans, 
et nient marie al 
temps de Ia mort ſon 
aunceſter, donque le 
ſeignior avera le 
garde de la terre te- 
nus de luy, tanque 
al age de tiel heire 
female de 16 ans, 
pur ceo que il eſt done 
per le flatute de 
Weſtim. 1. cap. 22. 
gue per 2 ans pro- 
clieine enſuant les 
dits 14 ans, le ſeig- 
nior poit tender con- 
venable mariage ſans 
diſparagement a tiel 
heire female. Et „i le 
ſeignior deins tes 
dits 2 ans ne luy ten- 
der tiel mariage, &c. 
donque el al fine des 
dits 2 ans poit en- 
ter et ouſte ſon ſeig- 
nur. Mes ſi titel heire 
female ſoy marie 
deins lage de 14 ans 
en la vie ſon anceſter, 
et ſon aunceſter devy, 
el efteant deins lage 
de 14 ans, le ſeig- 
nor navera forſque la 
garde de la terre jeſ- 
ques a fine de 14 
ans dage de tiel 
heire female, et donque 


Of Knights Service. 


ſhall not have the 
wardſhip of the land, 
nor of the bodie; be- 
cauſe that a woman of 
ſuch age may have a 
huſband able to doe 
knights ſervice, - But 
it ſuch heire female 
be within the age of 
14 yeares, and unma- 
ried at the time of the 
death of her anceſtors, 
the lord ſhal have the 
wardſhip of the land 
holden of bim until 
the age of ſuch heire 
female of 16 yeares. 
For it is given by the 
ſtatute of W. 1. cap. 
22. that by the ſpace 
of two yeares next en- 
ſuing the ſayd 14 
yeares, the lord may 
tender convenable ma- 
riage without diſpa- 
ragement to ſuch heir 
female. And if the 
lord within the faid 
two years do not ten- 
der ſuch mariage, &c. 
then ſhe at the end of 
the ſaid 2 yeeres may 
enter, and put out her 
lord. Butif ſuch heire 
female be married 
within the age of 14 
yeres 1n the life of her 
anceſter, and her ance- 
ſter dieth, ſhe being 
within the age of 14 
yeaires, the lord ſhall 
have only the ward- 
ſhip of the land untill 
the end of the 14 
yeares of age of ſuch 


Sect, 103. 


domino capitali, And it is 
called ſcutagium, as it appear- 
eth [/] by Littleton — — f 
ny authorities before recit- li 
ed; ſometime droit de efpec. 
Alſo it is called [g] regale 
ſervitium, quia ſpecialiter perti- 
net ad dominum regem, Ut 
fi dicatur in carta, faciendo 
inde forinſecum ſerwitium, vel 
regale ſervitium, wel ſervitium 
domini regis, quod idem eft, 
Sc. And another faith : Ez 
ſunt quædam ſervitia forinſe- 
ca, gue dici poterunt regalia, 
gue ad ſcutum præſtantur; et 
inde habemus ſcutagium, et 
ratione ſcuti pro feodo milita- 
ri reputatur, &c, So as in 
reſpect of him that doth it, it 
is called ſeraitium militis; but 
in reſpect of him for and to 
whom it is done, vr. to the 
king, and for the realme, it 
is called /ervitium regale, or 
ſervitium domini regis, Oc. 
[5] In ancient time they 
which held by knights ſer- 
vice were called milites, qui 
loricas, c. defendunt et 
deſerviunt, Sc. and ſometime 
this ſervice is called ſerviti- 
um hauberticum. And in an- 
cient time, ſuch as held by 
knights ſervice for the de- 
tence of the realme had ma- 
ny priviledges granted to 
them by law: as for exam- 
ple they might have a writ 
de eſſend quiet" de tallagio, 
the effect whereot was [7} Si 
Tho, filius Ranulphi terram ſu- 
am tencat per ſerwitium mili- 
tare, ſicut domino regi mon- 
ftravit, tunc nullum ab eodem 
Tho. capiant tallagium, nec pro 
co dando ipſum diftriagent, eel 
homines ſuos qui per confimile 
ſervitium teneant, And this 
agreeth with the ancient 
charter of king Henry the 1. 
before mentioned, which he 
made on the day of his co- 
ronation for the reſtitution 


(g] Britton fol, 187. 
ubi ſupra, 


75 
/ ] Brafton ubi ſupra, Fleta 


3. Cap. 14. 
Bracton 


(b] Carta Hen, prim. Mat, Paris. 


irror. cap. 2. ect. 17. 


(i] Rot, Clauſ. 19. H. 3 m. 22. 


of the ancient lawes, [KI M- CII Carta H. 1. in libro rob, fol. 
litibu, qui per loricas terras 41. in ſcaccario, 


ſuas defenduntet de ſorwiunt, ter- 
ras dominicarum carucat” ſua- 
rum quietas ab omnibus gil- 
dis, et omni opere, Sc. con- 
cedo: and the reaſon thereof 
is there yeelded, Sicut tam 
magno gravamine —_— 

at 


let arguing againſt the earl marſhal inſiſted generally, that by himſelf he could not hold any court; though it doth not appear 
from the printed report whether the judgment, which was there given againit the juriſdiction of the earl marſhal, was found- 
ed on that propoſition, or on the other points of the cauſe. Such is the ſtate of the authorities againſt the judicature of the 
earl marſhal without a high conſtable. See Dr. Oldis's caſe. Show. Parliam. Caf.58. On the other hand —_ ſtrong arguments, 
drawn from the practice immediately after the attainder of the laſt hereditary high conſtable down to the latter end of the 
reign of James the firſt, as well as from the opinions of judges and others of high name, have been urged in its favour. Theſe 
are well digeſted in a letter written ſoon after the revolution by Dr. Plott to lord Somers whilſt he was attorney-general, and 
appear to have been collected by his defire. See Hearn. Diſc. of Emin. Antiq. 2d. ed. vol. 2. p. 250. One authority much re- 
lied on by Dr. Plott is an opinion of the lord keeper the maſter of the rolls and a great number of the privy council in the zoth 
of James the firſt, who after a ſolemn hearing declared, that the earl marſhal had all the powers of judicature without the 
high conſtable during the vacancy of that office. Upon report of this to the king, he iſſued his commiſſion under 
the great ſeal to Thomas earl of Arundel the then earl marſhal, which, after reciting that the earl marſhal had delayed to 
proceed in ſome cauſes before him on account of doubts of his authority, contains the following ſtron declaration of his 
judicial power. We held it fit, ſays the king, in a caſe of ſo great weight to 22 with extraordinary deliberation, and having 
now both by ourſelf and the whole body of our council received ample ſatisfattion by many and clear proofs; that the conflable and mar- 
Hal were joint judges together, and ſeveral in the vacancy of either, wwe do hereby authoriſe will and command you our earl manſbal, 
that from hencejorth you proceed in all cauſes whatſoever, whereof the court of conſtable <3 properly to take cogniſance, as judicially 
and definitively as any conſtable or marſhal of this realm, either joyntly or ſeverally, heretofore have done. A more explicit recogni- 
tion of the earl marthal's juriſdiction could not be penned, nor one more fuli and unreſerved ; for it declares his judicial power 
to extend to all cauſes whatſoever of which the court of the conſtable and marſhal ought properly to take cogniſance, without one ex- 
ception. How it happened, that ſo ſoon after this ſolemn hearing and declaration concerning the ear marſhal, the lord keeper 
and judges of the King's Bench ſhould adviſe the king that lord Rea's appeal could not be taken without a high conſtable, 
ſeems very extraordinary and unaccountable. To attribute their advice to that jealouſy of juriſdictions conforming ſo much 
to the civil Jaw, which our judges of the courts of common law ſometimes may have indulged to an illiberal exceſs, would be 
unjuſt ; becauſe we are not now poſſeſſed of the reaſons aſſigned for the opinion thus given to the crown : and on the other hand, 
the ſame want of information greatly leſſens its weight and anthority. Having thus exhibited a view of the controverſy about 
the earl marſhal's judicial powers, it may be proper to appriſe the reader, that there is not the leaſt intention of docs of an 

opinion in reſpect to it, further than by obſerving upon the diſtinction between the cafes of konor and arms and thoſe of life an 

limb, ſo far as it is founded on the 1. H. 4. C. 14. Though that ſtatute provides, that all appeals to be made of things done out 
of the realm ſhall be tried and determined before the conſtable and marſhal, yet it is apparent from the other parts of the ſame ſta» 


tute, that it was made, not to declare or regulate by wkozn the judicature of the court of chivalry ſhould be exerciſed, ous 
when 


5 


3 m or 20 days per ſeipſum vel militem. Ando it _ 
q 


done by the abbot of Saint Alban, who held fix knights fees of the king and 
( | | Fer- 


Lib. 2. 


L Glanvil lib. 7. ca. 9. 10. 
Fleta lib. 1. ca. 8. & 9. & lib. 3. 
Cap. 16. 17. Kc. Bracton lib, 2. 
Cap. 16. Mirror cap. 5. lect. 2. 
Britton 162, (4. Inſt. 192.) 


I] Forteſcue erp 44. 


{*} Lamb. fol. 35. a. 


Cap. 4. 
Fut, ita equis et armis ſe bene 
inflruant, ut apti et parati fint 
ad ſervitium meum, et defen- 
fronem regni mel. But theſe 
priviledges and quittances are 
diſcontinued, and the charge 
remaineth.. | 

It is called commonly in 
LI] our bookes ſervitium Mi- 
litare, &c. or ſervitium militis. 
And this ſervice was creat- 
ed and provided for the de- 
fence of the realme, to per- 
forme which ſervice the heires 
are not accounted in law able 
till the age of one and twenty 
yeares, Therefore during 
their minority, the lord ſhal 
have the cuſtody of them, not 
for benefit onely, but that the 
lord might ſee, that they be 
in their yong yeares taught 
the deeds of chivalry, and 
other vertuous and worthy 
ſciences. 

[m] Si hereditas tencatur 
per ſervitium militare, tunc per 
leges infans ipſe, et hareditas 
ejus, Sc. 2 dominum feodi 
illins cuſtodientur, Sc. Ai 

utas, infantem talem in arti- 
bus bellicis, quos facere ratio- 
ue tenure ſux ipſe aftringitar 
domino feodi ſui, melius in- 
Aruere poterit, aut welit, quam 
dominzs ille, cui ab eo ſerwi- 
tium tale debetur, et qui ma- 
Joris potentiæ et honoris Æſdi- 
uatur, quam ſunt alii amici 


propingui tenentis ſui? Ipſe 
Lage 


xamque, ut fibi ab eodem te- 
nente melius ſerviatur, dili- 
gentem curam adbibebit, et 
melius in hiis eum erudire ex- 
pertus eſſe cenſetur quam roli- 
gui amici uvenis, Sc. et re- 
vera non minimum erit reg- 
no accommodum, ut incolæ ej us 
in armis fint experti, nam an- 
dacter quilibet facit, quod ſe 
ſeire ipſe non difidit. 

[] Amongſt the lawes 
of Saint Edward the Con- 
feſſor, it is thus provided, 
Debent enim univerſs liberi 
homines,, Oc. ſecundum feo- 
dum ſuum, et ſecundum te- 
nementa ſua arma habere, et 


ſon baron et luy po- 
zent enter en la terre 
et ouſte le ſeignior. 
Car ceo eſt hors de cas 
de le dit eftatute, en- 
tant que le ſeignior ne 
poit tender mariage 
a luy que eſt marie, 
Sc. Car devant le 
dit eſtatitte Meſim. 1. 
tiel iſſue female, que 
Juit deins age de 14. 
ans, al temps de mort 
fon aunceſter, et puts 
que el avoit accom- 
pliſh lage de 14. ans, 
fans aſeun tender 
de mariage per le 
ſeignior @ luy, nel 
here female donque 
puiſſoit enter en le 
terre et ouſte le ſeig- 
nior, ſicome appiert 
per le reſierſall et pa- 
rolx de le dit flatute 
Maut que le dit ſta-— 
tute fuit fait en tiel 
cas tout pur ladvan- 
de fergniers, 
come il ſemble. Mes 
uncore ceo touts forts 
eft entendue per les 
parolx de meme le jta- 
tute, que le ſeignior 
navera les deux ans 
apres les 14 ans, 
come eſt avantdit, 
mes lou tiel hieire fe- 
male ſoit deins lage 
de 14 ans nient ma- 
rie al temps de mort 
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heire female, and then 
her huſband and ſhe 
may enter into the land, 
and ouſt the lord. For 
this is out of the caſe 
of the ſaid ſtatute, inſo- 
much as the lord cannot 
tender mariage to her 
which is maried, &c. 
For before the ſaid ſta- 
tute of W. 1. ſuch iſſue 
female, which was 
within the age of 14 
yearcs at the time of the 


death of her anceſtor, 


and after ſhe had accom- 
pliſhed the age of 14 
yeares, without any ten- 
der of mariage by the 
lord unto her, ſuch 
heire female might have 
cntred into the land 
and ouſted the lord, as 
appeareth bytherehear- 
ſall and words of the 
ſaid ſtatute; ſo as the 
ſaid ſtatute was made 
(as it ſeemeth) in ſuch 
caſe altogether for the 
advantage of lords. But 
yet this is alwayes in- 
tended by the words 
of the fame ſtatute, 
that the lord ſhal not 
have theſe two years 
after the 14 yeares as 
is aforeſaid, but where 
ſuch heire female is 
within the age of 14 
yeares, and unmaried 
at the time of the 


illa ſemper prompta conſerva- 

re ad tuitionem regui, et ſer- Jon anceſter. death of her anceſtor (1). 
witium dominorum ſuorum juxta preceptum domini regis explexdum et peragendem. And 
William the Conqueror confirmed that law in theſe words: Statuimus el firmiter præcipis 
mus, ut omnes comites, et barones, et milites, et ſcroientes, et univerſi liberi homines totins 
: YeETNE 
when appeals ſhould be brought there and when in the courts of common law, and further to put an end to the bringing w 
peals in parſiament; and therefore it ſeems wholly unwarrantable to lay any ſtreſs on the ſtatute's incidentally mentioning 
conſtabje as well as marſhal, who as all agree are joint judges, when both offices are full. As to the mode of trial in the caſe of 
appeals in the court of chivalry, ſome have apprehended, that it is ever by duel, if the party appealed elects that mode, and 
= the appellant is not priviledged from the duel by age ſex or profeſſion. But this, though it may be very true in reſpect to ap- 
| peals in the courts of common law, is a miſtaken notion as to appeals in the court military; for here duel is only the ultimate 
trial, and never reſorted to unleſs there is a want of ſufficient teſtimony to prove the offence, and even then it is laid to be in 
f the diſcretion of the court to grant or refuſe the duel. See Ruſhw. v. 3. p. 113. In lord Rea's appeal againſt Ramſey in the 
| 2. Cha. . being the laſt in which the duel was directed, the day of combat was prorogued ; and in the mean time the king 
ſignifying his deſire of not having the affair decided by duel, the court met and committed both the appellant and appellee 
till they ſhould give ſecurity to the ſatisfaction of the king not to attempt any thing againſt each other, and immediately after- 
wards was diſſolved by a revocation of the commiſſion which bad been granted for trial of the appeal. Ruſhw. v. z. p. 127.— 
Before we leave this ſubject, it may not be amiſs to hint the neceſſity of having the criminal jurildiction of the court of chi— 
valry, which is really of importance, duly regulated and reformed. From the preceding account it appears to be doubtful 
who can lawfully act as the judges, and b<ſides the want of a trial by jury may be decmed a feaſonadle objection to the 
form of proceeding ; and in conſequence of theſe two circumſtances the criminal juriſdiction of the court of chivalry hath long 
been in a dormant ſtate, and is likely to continue in it, unleſs the legiſlature applies a remedy. This it would be ealy to et- 
fect ; for nothing more would be neceſſary, than to aſcertain who ſhould conſtitute the court in caſes of appeals, to aboliſh the 
preſent mode of trial, and to ſubſtitute in its room the trial by jury on a plan like that, which has already been adopted by ſta- 
tute in reſpect to the criminal juriſdiction of the admiralty court. However it mult not be taken fur granted, that this court 
is the only juriſdiction for the trial of crimes committed in foreign countries; or that without reſorting to it, there would be 
fe 2. gan abſolute deſect of juſtice in the caſe of ail ſuch crimss. For 1, the 33. of Hen, 8. c. 23. provides, that tieaſon miſpriſion of 
6-24 treaſon and murder, in whatever place committed, whether 2wirhin the king's dominions or without, (hall be ttiable betore com- 
9 — miſſioners of oyer and ter miner to be appointed for that purpoſe; and this ſtatute, we are told, ſtauds unrepealed as to mur- 
. der, and hath accordingly been ſometimes put into uſe, 2. As to treaſons and milpriſions of tiraſon committed out of the 
realm, they by the 35, H. 8 c. 2 are triable either before the ur bench or commillioners. Sce 1. Hal. Hut, Pl C. 283. It is 
alſo provided by the 26. of H. 8. c. 13. that the crimes made treaſon under that ſtatute or being ſo before, if committed out of t/g 
realm, ſhall be indiftable before commiſſioners and tried in the king's bench; but it is doubtful whether this ſtatute is nuw in 
force, See farther as to the high conſtable and earl marſhal Poſt 106. a, and 391. b.—Note as to eſcuage, it is expreſsly taken 
away by the 12. Cha, 2, c. 24. and had fallen into Cilule long before; for there is no inſtance of pathament's allethng it Gince 

the reign of Edw, 2. See ante 72. b. p | 
(1) In L. and M. and the Pap. MS. there is the following. Item un home tient un maner de un auter per ſervyce de chivaler, 
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regni noſtri prædicti habeant et teneant ſe ſemper in armis et in equis ut decet, et oportet, et quod 
Ars ſemper prompti et parati ad ſervitium ſuum integrum nobis explendum et peragendum, cum 


ſemper opus adfuerit, ſecundum quod nobis debent de feodis et tenementis ſuis de jure facere, Sc, 
Out of theſe two lawes the ſtudious and learned reader will gather divers notable things. And 


therefore if after the lord hath the wardſhip of the body and the land, the lord doth releaſe 
to the infant his right in the ſeigniorie, or the ſeigniorie deſcendeth to the infant, he ſhall 
be qut of ward both for the body and the land ; for he was in ward in reſpect he was not able 
to doe thoſe ſervices which he ought to doe to his lord, which now are extinct, and cęſſante 
cauſa ceſſat cauſatum. And our author faith, that the tenure by knights ſervice draweth 
unto it ward, marriage, &c. ſo as there mult be a tenure continuing. As if the conuſor in 
a ſtatute merchant be in execution, and his land alſo, and the conuſee releaſe to him all 
debts, this ſhall diſcharge the execution ; for the debt was the cauſe of the execution, and 
of the continuance of it till the debt be ſatisfied, therefore the diſcharge of the debt which 
is the cauſe, diſchargeth the execution which 1s the effect. 


Et trait a luy gard, mariage, et reliefe. So as regularly there be ſixe inci- 
dents to knights ſervice, (vz.) two of honour and ſubmiſſion, as Homage and Fealtie. And 
foure of profit, viz, Eſcuage, whereot he hath treated betore, Ward (.7, wardſhip of the land) 
Mariage and Reliefe ; of all which our author hath ſpoken, But there be other incidents to 
knights ſervice belides theſe ; [a] as Aide pur faire fits chivalier, et aide pur file marier, Sc. 
which at the common law were uncertaine, and were called rationabilia auxilia, becauſe it they 
were exceſſive and unreaſonable in the judgement of the court where they were queſtioned, they 
ought not to be paide : but now as well in the king's caſe, as in the caſe of the ſubject, they 
are by acts of parhament reduced to certaintie, which are worthy your reading (1), 


Card, or Hard, in Latine cuſtodia, and hereof the lord is called gardian, cuſtos, and 
the n is called a ward or one in ward, [45] And albeit (as our author faith) knight ſer- 
vice draweth with it ward, &c. yet by cuſtome the heire of him, that holdeth in ſocage, may 
be in ward, 


Marriage. Maritagium betokeneth, not onely the copulation of man and wife in 
mariage, but alſo (as in this place here) the intereſt of the gardian in beſtowing of a ward in 
marriage, which the law gave to the lord, not for his benefit onely, but that he ſhould match 
him vertuoutly and in a good family without diſparagement, as ſhall be ſaid hereafter, which is 
the principall foundation of his eſtate, 


[c] Relief Ce. Relevium is derived from the Latine word releware; for ſo [d] ancient 
authors ſay, and give this reaſon, Quia hereditas, gue jacens fuit ter anteceſſoris I, re- 
levatur in mans haredum, et propter fuctam relevationem facienda erit ab herede quadam pre - 
Fabio, que dicitur relevium, And in Domeſday it 1s called relevamentum and relevatio. 

The reliefe of a whole knight's tee is five pound, and fo according to that rate. And this 
reliefe was as ſome hold certaine by the common law; * but the reliefe of earles and ba- 
rons were incertaine, and therefore were called relevia rationabilia ; but the ſtatute of Magna 
Charta, cap. 2, Iimits them in certaine, and mentioneth alſo a Knight's fee, But I reade in 
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See W. 1. cap; 48. The ſecond 
part of the Inſtitutes, 
(6. Co, 22. Poſt 248.) 


20. Aſſ. p. 7. 
(2. Ro. Ab. 404. Doc. Pla. 106.) 


[a] Grand, Cuft. de Norm. cap. 
35. Regiſt, orig. fo. 87. Glanvil 
lib. 9. ca. 8. 35, Fleta lib, 2. 
cap. 40. & lib. 3. ca. 14. Mirror 
ca. 1 fect. 3. Britton fo. 55. & 
70. F. N. B. 82. b. W. 1. c. 35. 
25. E. 3. ca. 11. 11. H. 4. 34. 
E 3. 11. Vide ſect. 110. 

[4] 8. H. 3. Preſeript. 38. Paſch. 
21. E. 1. Coram rege Rot. 43. 
Nota pro Hibernia Prior del St. 
Triaitie de Dublin's cale, 


fe] Vid. Wd e. 2. 


4] Bracton lib. 2. ca. 36. fol. 
84. Fleta lib. 1. ca. 10. & lib. 3. 
ca. 16. 17. Britt, ca. 69 70. 
Glanvil lib. g. ca. 4. & lib. 7. ca. 
9. Ockam de differentiis relevi- 
orum. (Ante 69. b. Poſt 83. a.) 
[ *] Ockam ubi tupra, Bracton 
ib. 2. fo, $5, 


the book of Domeſday, 2uod Tainus wel miles regis dominicus moriens pro relevamento dimittebat 


regi omnia arma ſua, et equum unum cum ſella et alium fine ſella; quod ft eſſent ei canes wel accipi- 
tres, prefiabantur regi, ut ft vellet acciperet, 

Since Littleton wrote [e] there is a good law made againſt fraudulent feoffements, gifts, 
grants, &c, contrived of fraud to hinder or defraud lords, &. of their relietes and heriots 
amongſt other things, for the expoſition of which ſtatute reade the authorities quoted in the 
margent. And it is to be obſerved, that the words of the ſaid act of 13. Eliz. are, (be it 
therefore declared, ordained, and enafted) and therefore like caſes, and inſemblable miſchief 
ſhall be taken within the remedie of this act by reaſon of this word (declared), whereby it ap- 
peareth what the law was before the making of this ſtatute (2). | 


Son heire male. [/]! For regularly by the common law the heire ſhal! not be in 
ward, unleſſe he claime as heire by deſcent. The ſtatute of Merton, de hits qui primogenitos 
feoffare ſolent, Ig] did helpe feoffments by colluſion in certaine cates. And Britton faith, 
that Robert de Walrand a ſage of the law did adviſe the great lords of the realme to 


make the ſaid ſtatute, which when it was paſt, the ſame act tooke his firſt effect in the heire : 


of Walrand's one heire, whereot Britton maketh a ſpeciall remembrance. But now | +] by the 
ſtatutes of 32, and 34. H. 8. of wills, he which holdeth lands by knights ſervice may by act 
executed in his lite time, or by his laſt will in writing, diſpoſe two parts as by the ſaid 
acts appeareth. If he diſpoſe all by act executed, then it ſhall ſtand good againſt the — 

0 


ſe] 13. Eliz. ca. 5. 19. E. 3. 
Relieſe 3. 7. E. 3. ib. 11. 3. 
Co, 8 o. &c. Twine's caſe. 5. Co, 
60. Gooche's caſe, 6, Co. 18. 
Pakeman's caſe. 10. Co. 56. b. 
See alſo the ſtatutes of 3. H. 7. 
c. 4. & 50. E. 3. ca. 6. Vide 
Mich. 12. & 13. Eliz, Dier 295. 


L/] Britton 168. Fleta lib. 1. 


Ca. . 

[e] Merton ca. 6. (11.Rep.23.) 
BraR. fo. 8 5. Brit, to. 65. 9. H. 
6. 4. H. 7. ca. 17. 27. H. 8. 
7. $9. Partridge's caſe. Pl. Com. 
82 


[5] 32. H. 3. ca, 1. 34. H. 8. 


ca. 5. 


et i lient un auter maner de un auter home per un tiel ſeruyce, mex il tient lun maner per priorite, &c. et Pauter maner per peſte- 
riorite, et ady iſſue file, et deve, et les maners deſcendont al file adonques efleant deinz lage de 14 guns, et le ſeignour de que un dex, ma- 
ners eft tenu fer priorite ſeiſit le garde del corps del heire et de le maner tenuz de luy, et lauter ſeignour ſeiſit le garde del auter maner 
tenux de luy, en cet caſe quant la file vient al age de 14 auns, ele entrera en le maner tenux per pofteriorite coment que ele ſoit adonques 
deſmarie. Rar les parols de meme leſiatute de Weſtminſter premier ſont en tiel forme que enſuyſt. Les keires femels, puis que cles 
ayyront complie age de 14 aunt, et le ſeignour, a qui le mariage appent, celes ne voudra marier, mex per coweitiſt de la terre celes vou- 
dra tener diſmariez, purveu eft que le ſeignour ne puiſe aver ne tener per encheſon de le mariage les terrex de celes ſeirex femels cutre 
deux guns aprex le terme dez avannidiz 14 auns, &c. per queux parols, il poet ere prove, que apres les 14 aunz null doit aver les ter- 
reg en tiel caſe, &c. forſque celui, a qui le maraige appent, c. et pur ceo que tiell maraige nappent a celuy, de qui la terre eft tenus per 
paſteriorite, Sc. tiell heir feme!, quant ele vient al age de 14 auns, poet bien entre en tiel terre, que M unt eſt tenus per paſteriorite, Cc dee 


35 II. 6. 52. 


(1) The aids pur faire fitz chivalier et pur file marier are expreſsly aboliſhed by the 12. Cha, 2. c. 24.— They were incident to 
ſocage as well as knights ſervice. 2. Inſt. 233. See further as to azds Wright's Ten. 40. 145. and 2, Blackſt. Comment. 63. 


(2) See a note on the ſubject of relief, Poſt 83. a. 


cum lineis et ferreis armis muniti, and two were balliſtarii ; and they were preſented to the conſlable and marſhal, and in conſtabu- 
lariis poſiti, that in, liſtell in their ſeveral companies. And note, that hi milites ex ſervientes avere at their own proper expences in 


going, 
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(16. Co. $0.) ſo as nothing ſhall deſcend unto the heire. But in caſe of a deviſe by his laſt will, a third 
13 3. Co. 25. 26. in Butler's part ſhall deſcend to the heire, though all be deviſed away: and if the tenant leave a third 
be. 6. 7 g George part to deſcend, then the deviſe is good for the reſidue. (i] But theſe things require ſo many 
n lib. fo 5 5 : diverſities grounded upon evident reaſons, and are ſo plajnely expreſſed in my Commentaries, 
i Parker's od” fr as they (being very long) ſhall not need to be repeated here. [A] And that the tenure by 
k] Mir, ca. 1. SeQ. 3. knights ſervice draweth to it ward mariage and reliefe, is of great antiquity, for ſo it was in 


the time of king Altred (1). 


Quant trel tenant mort. Here Littleton ſpeaketh not of a dying ſeiſed by the 
tenant, for in many caſes the heire ſhall be in ward, albeit the tenant died not ſeiſed, &c. 
nor in the homage of the lord, As if the tenant maketh a feoffement in fee upon condition, 
and the feoffor dieth, after his death the condition is broken, the heire within age entreth 
for the condition broken, he ſhall be in ward, and yet the feoffor had no eſtate or right in the 
41. Co. 69.) land at the time of his death, but onely a condition, and which was broken after his deceaſe, 
[*] 39. E. 3. 36. tit. Gard 92. (*] But becauſe the condition reſtoreth the tenant to the land in nature of a deſcent, (for he 
33. E. z. Gard. 162. 11. H. 7. ſhall be in by deſcent) by the ſame reaſon ſhall it reſtore the lord to the wardſhip, ſeeing now 
12. 19. E 3. Oud. 114. 18. (as Littleton faith) the heire of his tenant is within age, and not able to doe him ſervice, and 
* * 3 S * 5 no default in the lord to barre him of his wardſhip. 
157 6 4.4.42. [u And ſo I doe take it, that if the heire within age recover in a dum non fuit compgs men- 
[/j 7. H. 4-12. 1. H. 7. 12, tis, or formedon en diſcender, or remainder as heire, or ſuch like, the heire ſhall be in ward; 
22. E. 4 7. 6. 40. E. 3. 43. 4. for theſe be ſtronger caſes then the former, for here a right doth deſcend to the demandant, 
M. 136. 15- E. 4. 10. 21. which right being by courſe of law reſtored to the poſſeſſion of the heire within age, by con- 
ſequence the lord is to have the wardſhip of him, but in the caſe of the condition, no right 
at all deſcended to the heire, as hath beene ſaid. 

And fo if tenant in tayle, the remainder in fee, maketh a feoffement in fee, and dyeth lea. 
"OR HY ving the iſſue in taile within age, if the feoffee in feoffe the iſſue in taille, whereby he is re- 
(2. Ro. Ab. 38.) mitted, he ſhall be in ward to the lord; for as he is reſtored to the title of the land as heire, 

| ſo is the lord reſtored to his title of wardſhip as lord of the fee, And as to this purpoſe 
herein I take no difference betweene a right ot action and a right of entry deſcending, when 
by action the right of the land is lawfully recovered by the heire within age, to his tenant ; and 
albeit he dyed not in his homage, yet there was a right of homage, and no detault or laches 
was in the lord, or act done by him to prejudice himſelte thereot, 
11. H. 7. 12. But if one levie a fine executorie (as ſur grant et render) to a man and his heires, and he 
to whom the land is granted and rendred, betore execution dieth, his heire being within age 
entreth, he ſhall not be in ward, for his anceſter was never tenant to the lord, and ſo there 
is a maniteſt diverfitie betweene this and the other caſes. Ft? fic de cœteris. 

But if the tenant maketh a feoffement in fee of lands holden by knights ſervice to the uſe 

of the feoffee and his heires, untill the time that the feoffor pay to the icotlee or his heires 


13. El. Dyer 28. 

: che a hundred pounds, for the which a time and place is limited; the feoffee dyeth, his hcire 
within age; the lord ſhall have the wardſhip of the bodie of the heire, and of the lands of the 
feoffee, conditionally, for he cannot have a more abiolute intereſt in the wardihip, than the 
heire hath in the tenancie : therefore if the feoffor pay the mony at the day and place, and 

- - (Poſt248. a) entreth into the land, in this caſe both the wardſhip of the bodic and lands is deveſted, be- 


cauſe the lord had no abſolute intereſt in neither of them, but doth depend upon the per- 
formance or not performance of the condition, 
{*] 12. H. 4. 16, per Thirning. [“] So if the conuſor of a fine executorie of lands holden by knights ſervice dyeth his heire 
| within age, the lord ſhall have the wardſhip of the bodie and land: but if the conuſce entreth, 
the heire is diſherited, and the lord hath loſt the whole benefit of his wardthip. 
8 47. E. 3. 225. It the diſſeiſee dyeth his heire being within age, [Lu] the lord ſhall have the wardſhip of 
115. E. 4. 11, the heire of the bodie of the diſſeiſee. [] But put the caſe, that in that caſe the diſſeiſor 
dieth ſeiſed, and his heire within age, the lord may ſeiſe the wardſhip of his heire alſo, and 
of the land alſo : but the doubt is, whether the heire of the diſſeiſee ſhall, after the deſcent 
to the heire of the difleifor, continue in ward, for that after the deſcent the heire of the diſ- 
ſeiſor is become his lawful tenant, and the heir of the diſſeiſee is not tenant unto him untill 
he hath recovered the land. Tp 
If cefti gue w/e before the ſtatute of 27. H. 8. had dyed, his heire within age, the lord 
[-]14-H. 8. 5. 4. H. 7. cap. 15. [0] ſhould have the wardſhip of his heire; and if the feoffee had dyed, his heire within age, 
the lord ſhould have had the wardſhip of his heire alſo, and ſo a double wardſhip for one and 
[p] 41 E. 3. 26. tit. Avowrie ſame land, the one by the ſtatute of 4. H. 7. the other by the common law. 
264. 20. H. 6. 9. 48. E 3. 8 b. [y] Tenant by knights ſervice maketh a gift in taile, the remainder in fee, tenant in taile 
nes 2 37 3 2 Gard. maketh a feoffement in fee, and dyeth, his heire within age, the lord ſhall have the wardſhip 
> oh ; 22 * 5 "Hy of him; and if the feoffee dieth, his heire within age, the lord ſhall have the wardſhip allo 
7. E. J. 27. 15. E. 4. 13. 2. E. of his heire, and of the land. | 
2. Avow. 181. | If 
(1) This ſhews, that in lord Coke's opinion the feudal tenures were ſettled here before the conqueſt. But as to this contro- 


verted point, ſee note x. of 64. a. 


—_—_ 


oing, laying for 40 days, and returning. Note alſo that the 40 days are accounted from the day prefixed for the afſemblin the 
ns 7, * deſtined place, wherever it all be, whether in the eee „. 25 ft, a: = = 5 
the army were prefixed in the writ de ſummonitione ſervitii. Obſerve, that great fines were frequently impoſed on theſe, who dere 
deficient in doing their ſervice on the Furry of the army. Vid, Clauſ. 27, H. 3. parte 1. m. 12. Thomas de Berclay was fined 60 
marks for default of ſervice in transfretando cum rege. Clauſ. 16. E. 2. m. 36. The barons of the exchequer were commanded to com- 
pound with the archbiſhops, biſhops, religious men, and others for the remiſſion of their ſervice in the next army ſummoned at Newcaſtle or 
the vigil of Saint James next enſuing, and to take for a fine forty pounds for every fee, and ſo pro rata. By Pat. 13. E. 2. it was di- 
refed that twenty pounds ſhould be taken for a fine on every fee of a knight who ſhould make default. Vid. fines 7. E. 2. m. 4. 5. Or 
the ſummons of ſervice for the army of Scotland, il wwas proclaimed, that eccleſiaſtical perſons and wamen ſhould do their ſervice at the 
| day, 
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If tenant by . ſervice maketh a gift in taile, and the donee maketh a feoffment in 
fee, and the donee dieth his heire within age, the donor ſhall have the wardſhip of him ; becauſe (2. Ro, Ab. 38.) 
he is his tenant in right. [2] But if the teoffee dieth, his heire within age, the donor ſhall [9] bo wt ie alles 10. 1 bl. 
not have the wardſhip of his heire, but the lord paramount; becauſe he is tenant ix fait to in Com. Banco per Cur. which 
him, neither ſhall the donor avow upon the feoffee or his heire for the ſervices due unto him, myſelte heard and noted, in Sir 
becauſe he muſt in his avowry ſhew the reverſion in fee to be out of him by the feoffment, and Eye joy ago 2 8 
conſequently the ſervices incident to the reverſion are alſo out of him, but he ſhall avow upon r Sir Tho. 
the donee and his iſſues: [7] and thus are all the bookes that ſeeme to be at variance, either * 
anſwered or reconciled. 


11 La terre tenus de luy, &c. Littleton here ſpeakech of lands holden of a ſub- i] Glas, 1 
J or if a man hold land of the king by knights ſervice in capite, and other lands of other 8 . fo. ve > y 87 0 
lords, and dieth his heire within age, the king ſhall have the wardſhip of all the lands by c. a. Fletal, 1. c. 16. . U. 3. 
his prerogative : and this was due to the king by the common law, the fees of certaine ex- Prerog. 25. 21. fl. 3. ib 26. 
cepted, as in the ſtatute of prerogativa regis cap, I. appeareth. Rot. Finzum. 6, Johan. Stat. 
Butif a man holdeth lands of the king by knights blog Fa of an honor or mannor, &. 08. Rep: c. 1. 
5 in that caſe the king ſhall onely have the lands holden of him, and not of any other. Yet 
— of tenures ofthe king by knights ſervice of certaine honours, (while they were in 8 3 qo * K 4 
the king's hands) the king (as ſome have ſaid) had (as it were by preſcription) his prerogative, 5- 47. E 3- 21. 29.4 $ f 
wiz. Raleigh age net bonony and Peverel, and fo of lands holden by knights ſervice of the duchy dit. Livery 53. 28. H. 8. d 53. 
of — in the county palatine (1). (2+ Ro. Ab. 503.) 
[e] When an heire hath bin in ward to the king by reaſon of a tenure in capite, after his [e] 8. Co. 172. Hale's cafe. 48. 
full age he muſt ſue livery, which is halfe a yeare's profit of his lands holden. But if he be of H. 8. Br. tit, Livery 60. Vid. 
full age at the time of the death of his anceſtor, then he ſhall pay for lands in poſſeſſion a whole left.154. (F. N. B. 255. E.) 
 yeare's profit for primer ſeiſin: but if it be of a reverſion expectant upon an eſtate for life, as te- 
/ nant in dower, tenant by the curteſie, or tenant for life, then he ſhall pay but the moity of one 
 yeare's *. 

La] If the heire be in ward by reaſon of a tenure of an honour or mannor, (except as be- [4] 1. El. Dier 168. 
fore) he ſhall not ſue liverie, but an o»fter le maine cum exitibus, albeit he never made tender. 
le] And if he be of full age, the king ſhall have no 2 but reliefe. But here the te. L.] 22 H. 8: tit. Liv, Br. 62, 
nure is in capite, there the king ſhall have the meane profits untill the tender be made; and if 
the tender be made, and not duely purſued, the king ſhall alſo have all the meane profits, 

[F] He that holdeth of the king by ſocage in chiefe, and dieth, his heire of full age, the king [/] 38. H 8. Liver. Br. 60. 4 5. 
ſhall have livery and primer ſein onely of the lands ſo holden, and not of the lands holden of E. 3. 11. 35. H. 6. 52. Stant, 
others, [g] But if the heire of ſuch a tenant in ſocage in chiefe be within the age of four- 73 85 E 
teene at the death of his anceſtor, he ſhall neither ſue livery, nor pay primer /ei/in, either then 7 ] - .. J. u. 
or any time after: and the reaſon thereof is, for that the cuſtodie of his body and lands in that 19 
caſe belong to the prochein amy, as gardian in ſocage. L/] Neither ſhall the king have primer [5] F. N. B. 263. 7. E. 4: 1 
ſeifin of lands holden in Burgage, (as ſome have ſaid) for that it is no tenure in capite. e. a wo Prær. 23. Br, ut. Liv. 6 

Note, there is a generall livery, and a ſpeciall livery : a generall livery hath two pro- Aue g, Flies 22 


es: 
Pepirg, it is full of charge to the heire, for he muſt finde an office in every county where he 
_ _ or elſe he cannot ſue a generall livery, and he muſt ſue out his writ ot ætate pro- 
anda, Cs 

(i The ſecond property is, that it is full of danger: firſt, it concludeth the heire for ever [i] 46. E. 3. * E. 3. 21. 
after to denie any tenure found in the office. Secondly, if livery be not ſued of all and of 2“ 3 6 2. * 52 
every parcell which the king ought to have, whether it be found in the office or not found (for 1}; 44. E. - . 2 * 
a generall livery could not be ſued by parcels) the liverie is void, and the king may reſeiſe the R. 2. Lis, 28. 2. H. 7, fol. 12. 
lands, and be anſwered of the meane profits. So it is if the office be inſufficient, or the pro- 
ceſſe whereof the livery was made be inſufficient, or the like, the king ſhall reſeiſe, as is afore- 
ſaid. [a] Therefore for the eaſe of the heire, and for avoyding of ſuch danger, the heire for f] 1. H. 4 6. b. 37. H. 8. E- 
the moſt part ſueth out a ſpeciall livery, which containeth a beneficiall pardon, and ſaveth the ſtop. Br. x. 218. 7. E. 6. ib. 222. 
ſaid charges, and preventeth the ſaid concluſion, and the other dangers, which being of grace, "26 oo e 

4 - n 4 : - 2 ard. 23. EI Dier 377. 28. H. 
and not of right, as the generall livery is, the king may well and juſtly take more for a ſpe- g Br. tit, Liv. £6 
ciall livery, than for a generall, for the cauſes aforeſaid, but ever with ſuch moderation as the ara, as 
heire may cheerfully goe through therewith. 

Note that livery is in nature of a reſtitution, which is to be taken favourably : for if livery 41. E. 3.5. 5. E. 6. 6. 27. Af. 
be made of a mannor cum pertinentiis, the heire ſhall thereby have the advowlon appendant, 48. Pl. Com. 252, 20. El. Dyzt 
Otherwiſe it is in grants by letters patents, | (. ©) 

Since the time that Littleton wrote [e] there is a court of wards and liveries erected by [e] 32. H. 8. 46. 33. H. 8. cap. 
authority of parliament concerning the order of the king's wards, &c. to be holden before the 21- (4. 1« 188.) 
maſter of the wards and the councell of that court appointed by thoſe actz. This 2 | 

| made 

(1) Rot. Parl. 17. H. 6. n. 57. Simile pro ducatu Cornub. Rot. Parl. 18. H. 6. n. 42. Ryley's eſcheat m. 4. and g E x. Rot. 
20. Nota, as to the ancient honor of Peverel, the tenure of that is in capite, but ſome new additions to the honor are not ſo. P. 7. 
Jac. Ley 7. Clarke's caſe. Vid. tamen P. 17. Jac. Churche's caſe, Ley 52. for there it was ſound, that tenure of the honor of Pe- 
verel is tenure in capite as to the manor of Woodham Mortimer. Hal. MSS. By a tenure in capite in this note, lord Hale means a 
tenure of the king ut de corona in contradiſtinction to a tenure of him ut de honore. In the time of lord Coke it was the 

ion to denominate the former a tenure ut de perſona regis; and as to the latter, it was not allowed to be a tenure 1 x 
ite 


— — 


— 
WY ACCC SES" Ih 


day, 4 come ow; A ooo B and pay a fine, viz. twenty marks for every ſee. So obſerve, that they'were not fines impoſed, but wolun- 
es. — Hal. MSS, Si 

In reading the preceding annotation by lord Hale, it is very requiſite to attend to the diſtinction between the two ſubjects 

of it, The firft part of the annotation, which ſtates the progreſſive changes in the aſſiſe of arms between the 27. of Hen. 2. and 

the 21. of Jam, i. and refers to the commiſſions of array during the _ period, is applicable to the genera! military ſervice og 

r ; 


„ 


27 
2 
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made ſuch a manifold alteration, as were too long here to be inſerted, and doth belong to another 
treatiſe mentioned in the epiſtle of the juriſdiction of courts, where it were neceffary, that 


the true juriſdiction of that court ſhould be ſet downe, a matter of no great difficulty, ſeeing it 


[4] 2. E. 6. ca. 8. began ſo late by authority of parliament, And ſince Littleton's time, [/] there is a right of pro- 

| fitable ſtatute made concerning the finding of offices and other things, not.onely concerning the 
9. Co. 16.) king's wards, or their rights and poſſeſſions, but ſome other | bogs very beneficial for the 
25 4. E. 4. 23. 33. H. 8. tit. ſubject, in all to the number of 12. le] Firſt, that ſuch perſons as hold tor tearme of yeares, 


enter congeabl. Br. 12 5. or by copy of court roll, or have any rent common or profit apprender out of any lands found 


in any office, wor i bee king is intituled to the ward{hip of the lands or tenements, or to the 


forfeiture of the lands or tenements upon attainder of treaſon, telony, proemenire, or any other 
offence, yet may they have, hold, enjoy, and perccive their jeveral eſtates, intereſts, and pro- 
fits, although they be not found in the office. And this being a beneficial law rhe eſtates of ta- 
rant by ſtatute ſta e merchant and elegit, and executors, that hold lands tor payment ot debts, 
[f] 14- Eliz, Dier. fo. 319. axe taken to be within the benefit of the clauſe : [V/] and fo is a doubt in 14. El. Dier clecred, 
| 2. Where it is found, that the heire is of fewer ycares than in truth he is, We ſhall not be 


[g] 5. Mar. Dier 156. concluded hereby, [g] but every ſuch heire at his very full age may proſecute a writ of tate 
probanda, and ſue his livery or oer le maine: in which caſe he had no remedy by the common 
law. 


[a] 24. E. z. 31- 38. 9. H. 6. [a] 3. Where one perſon or more be found heire, where another perſon is heire, the partie 
18. 12. E. 4. 16. 30. All. 28. grieved had no remedy, | 
4. Co. 56. & A g4Y 4 2 4. Or where one perſon or more be found heire in one county, and another perſon or per- 
> I. Pr . x7? 8 4 2 ſons found heire in another county, there could have beene no inter pleading. 

* * * * * . / * . : * 


H. 7. 12. 4. H. 7. 15. 8. H. „. 5 Or if any perſon be untruly found by office lunaticke, or ideot, or dead, the party grie- 


, 


11. F. N. B. 262. 12. R. 2. Li- ved may traverſe the ſaid offices; and you may reade in Ken's cafe how the office ſhall be 


very 28. F. N. B. 233. 7· Co. 44- traverſed upon this act. 
45. Ken's caſe. 


[2] 4 E. 4. 23. 10. H. 6. 19. [5] 6. Where it is untruly found by office, that any perſon attainted of treaſon, felony, 

1. Co. 56. Kc. Sadler's caſe. 32, or præmunire, is ſeiſed of any lands, &c. the party grieved, having zuſt title of trechold, ſhall 

H. 8. entre Cong. Br. 125. 14. have his travers or e2/?rans de droit (without being driven by this double matter ot record to 

E. 3. cap. 14. his petition of right as he was before this ſtatute) which is much more ſpeedy then the peti- 

| tion, for upon the petition there be foure writs of ſearch, and every one muſt have 40 ayes 

before the terving, and now but two writs of ſearch, ; 

7. Where an office is found by theſe words or the like gzod de gro wel de quibus tenementa 

predifta tencutur, juratores * ignorant, or holden of the king per que /ervitia juratores iguo- 

rant, it ſhall not be taken for any immediate tenure of the king in chiete, but in ſuch gates 2 

melius inquirendum to be awarded as hath beene accuſtomed of old time. This branch bath 

4] 12. Eliz. Dier f. 292-2. 8. beene well [A] expounded ; tor if the firſt office finde a tenure of the king per que /ervitia,&c, 

« 368; Paris Stoughtes's caſe. yet if upon the mclizs inguirendum the tenure be found of a ſubject, the firſt oſiice hath lol. 

| his force per ſenſum Hej us ſtatuti, and need not be traverſed, and the uelius, Sc. is in nature ot 

the diem clauſit extremum or mandamus, c. and this was but a declaration of the ancient com- 

mon law, as by the words of the ſtatute (as hath beene accuſtomed of od) it appeareth ; but if 

upon the m:clius it be found againe as uncertainely as before is ſaid, then it is in judgement of 

13. Eliz, Dier 306. 4. H. 6, 13. hw a tenure in capite, and ſo it was betore the making of this act, and ſa are the bookes that 

10. H. 4. 2. b. c ſpeake hereof to be intended; but it upon the zelins a tenure be found of the king vt de mane 
| rio per que ſervitia, &e, it ſhall be taken for knights ſervice. 

8. Where it is found that lands, &c. are holden of the king immediately, where in truth 
they arc holden of a common perſon and not of the king immediately, and that the heire 1s 
within age, ſuch heire within age ſhall have his traverſe, &c. which he could not have had by 
the common law. 

9. The meane lords of whom the lands are holden, which the king hath by his prerogative 
during the minority of the heire, ſhall receivo and take ſuch rents as are due unto them by the 
hands of ſuch of the king's officers as receive the profits of the ſame lands, where betore that 
act, the lords uſed to ſpare the rents due, &c, during the king's pollctiion, and after hvery 
ſued charged the heire with all the arrerages, 

10. There is a proviſion for offices found before the ſtatute or before the 20 Cay of Merch 
next after the act. 

11. A ſpeciall clauſe is, that a ire fac ſhall be awarded upon every travers by force of this 
act, and where the party was put to his petition, there upon the travers there ſhull be two 
writs of ſearch granted, 


12. And laſtly, it judgement ſhall be given againſt the king upon a traverſe by vertue of 
this act, all former rights appearing of record are ſaved to the king. But albeit theſe points 
are moſt neceſlary to be knowne, yet let us now returne to Littleton, 


15. E. 4. 12. 46. E. 3. 12, 21. , Littleton warily and materially (treating of a common perſon) faith, rennt de Juy holden of 
H. 6. 11. 3. H. 7. 5 him, tor he ſhall have nothing in ward but that which is holden of him. But the king by his 

| rerTOUatve 
pite, But Mr. Madox SLY animadverts on lord Coke and his cotemporaries, as well for calling any ni King 
a tenure ut de perſona by way of diſtinction, as for not allowing a tenure wt de lonore to be a tenure in capite. He ob- 
ſer ves, that all tenyres of the king are of kis perſon, and that in order to diſtinguiſh accurately between lands originally holden 
immediately of the king and tho'e holden immediately of him in conſequence of the eſcheat of an honor or barony, we fhonld cal 
the tenure of thoſe of the fi deſcription a tenure ut de corona, and that of the ſecond a tenure wt de honore, Further he inſiſts, 
that tenure in capite of the king is h#\ding immediately of him without the interpoſition of any meſure lord, and conſequently that 
a tenure of the king ut de honore is equally in capite with a tenure ut de corona, though in other reſpects there certainly are very 
important differences between the two, ſuch as render it highly neceſſary to preſerve a diſtinction. See Mad. Baron. Angl. 161. 


ſc] Vide 6. Co. 6. Wheeler's 


caſe. 


_ 
— 


* * — — 


the king's ſubjects are liable to for the internal defence of the realm. The remainder relates to the performance of that gartjcular 
military ſervice, which was due by reaſon of tenure, and might be required on foreign expeditions. Vath reſpect to the latter it nu 
be ſufficient to add, that military ſervice by tenure was wholly aboliſhed by the 12. Cha. 2. c. 24. which in expreſs terms diſcharges 
all eſtates from ſervices on Voyages royall, aud that long before this ſtatute it had fallen into diluſe, as appears tiom there not being 
any inſtance of aſſeſſing eſcuage ſince the reign of Edward the ſccond. As to the former, lord Hale ends his hittortval deduction 


about 


Az 2. 
3. 


32. H. atute of 32. H. 8, and if the grandfather 
42K · I. for the father hath the immediate care of his ſons. But if the father be dead, then the care 6 
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rerogative ſhall not onely have ſuch lands and tenements, which (as hath been ſaid) the heire 
of his renant by knights ſervice 7x capite holdeth of others, but ſuch inheritances allo as are 
not holden at all ot any, as rent charges, rent ſecke, fayres, markets, warrens, annuities, 
and the like; and fo is the law clecrely holden at this day, as it hath beene reſolved; and ſo 
experience teacheth, that the king by his prerogative given to him by the ancient common 
law ſhall have thoſe inheritances not holden, and fo the guerre made by [o] Stantord is cleered ſe] Stanf. Prat, fo. 8. 
and made without queſtion... h 
The law is changed fince Littleton wrote in many cafes both for the mariage of the body, 
and for the wardihip of the lands, and a farre greater benefit given to the lords then the com- 
mon law gave them, and ſome advantage given to the heires, which betore they had not, 
which ſhall be touched briefly, | 
If the father had made an eſtate for life or a gift in taile of lands holden by knights ſer- Merlebridge, ca. f 
vice to his eldeſt ſonne, or other heire apparent within age, the remainder in fee to any other, pl. com. 82. 
and dyed, the heire ſhould not have beene in ward; for this was out of the ſtatute of Merle- 27. H. 8. 10. 33. H. 6. 14. 
bridge. ar at this day the heire ſhall be in that caſe in ward for his body, and a third part 
of his land. 
(a] So if the father had infeoffed his eldeſt ſonne within age and a ſtranger and the heires [a] zr. E. 4. Colluſion 29. 
of the ſonne, and died, the ſonne ſhould have beene out of ward; but at this day he ſhall be 33. H. 6. 14. 
in ward for his body, and for a third part of his moity, [] So it the father had infeoffed any (e 33: H. © 14. 27. H. 8. 7. 
of his younger ſonnes or others for the making of his wife a joynture, or for the advancement - hr 8 00 
of his daughters, or tor the payment ot his debts, and after inteoffe and convey the land to 10. Fliz. 260. 3. Elis. 193. 
his heire and dyed, his heire within age, his beire ſhould not have beene in ward; becauſe he 20. Eliz. 361. 19. Elz. 276. 
was bound by the law of nature and nations to provide for them; but now in all theſe caſes 5- Mariz 152. 
the heire ſhall be in ward for his body, and a third part of the land, and all this groweth by 
conſtruction upon the ſtatutes of 32. and 34. H. 8. [e] But if either the eldeſt ſonne, or any ſc | 10. Co. £3. Leonard Lovey's 
of the younger ſonnes purchaſe lands of his father, which are holden by knights ſervice, Bona cal. 


nde for the reaſonable value, this is out of thoſe ſtatutes, and the heire thall neither be in ward, 


nor pay primer ſeiſon, 

And 1n all the caſes aboveſaid, (for example) if a feoffement be made to the uſe of his wife 
for life, or to the uſe of any of his younger ſonnes for life, or to the uſe of ſome perlons for 
life for payment of debts, and upon all theſe eſtates a remainder is limited orer, if the wife or 
renant for lite dye in the life of the father, [A] or if it be conveyed to the uſe of the wife or [4] 2. Co. 91. Bingham's caſe, 
yonger children in fee, or tee taile, or in fee tor payment of debts, and theſe lands are conveyed 6. Co. ubi ſupra 84. 
away in the life time of the father, after the deceaſe of the father no wardſhip, &c. accrueth by $5: Co. 165. Digbye's caſe, 
force of any of the ſaid ſtatutes, for ſuch eſtates muſt continue till the title of wardſhip doe 
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[e] If the father convey his lands holden by knights ſervice either of the king or of any [e] 14: Eliz. Dier 308. 3. Mae 
meane lord to his middle ſonne in taile, the remainder to the youngeſt ſonne in fee, and dyeth, . Bier 130. 2. Co. 93. 94. 
the eldeſt being within age, and the king or lord ſeize the body and two parts of the land, if Biogham's caſe, & Nonhcor's 
the middle brother dye without iſſue, the king or the lord ſhall not have any benefit of the ſta- , 1h, 1 
tute againſt him in remainder ; for the ſtatute yas once ſatisſied, and the ſtatute extendeth n * 
not to him in remainder. 

[/] If there be a grandfather, father, and divers ſonnes, and the grandfather in the life of [ F] 6 Co. 97. Sir George Cur- 
the father convey his lands holden by knights ſervice to any of the ſonnes, this is out of the ſon's caſe. 2. Eliz, Dler. 181, 
Te, there is neither wardſhip nor primer ſeiſon due 5 Eliz. Dier, 252, 


them belongs to the grandfather, and then if the grandfather convey any of the lands to any 
of the ſonnes, it is within the ſaid ſtatute : [g] and a conveyance to the uſe of any of his ſg] 10. Co. 83. Leon. Lovey s 
collaterall blood, which is not his heire apparant is out of the ſaid ſtatute, And ſo are cale. 28. Eliz. Dier, 385. 
conveyances either by father or mother to or to the uſe of baſtard children out.of the ſta- , 96. 


Tute ; for qui ex damnato coitu naſcuntur, inter liberos non computentur. And the preamble ſpeak · Py, 7 2.4 6 few WL «3 .. . 4. 


ech of lawfull generations. If a man ſeiſed of lands holden in ſocage convey them to the uſe 4 ae 1/23... /, 


of his wife, or of his children, or payment of his debts, and after purchaſe lands holden by 
knights ſervice in capite, and dieth his heire within age, the king ſhall have no part of the 
ſocage land, [+] But if in that caſe he had by his will in writing deviſed his tocage lands Ie Lee Lomy' 4 cafe hi fo 
in fee, and after purchaſed lands holden in capite, and dieth, the king ſhall have ſo much of pra. Butler & Baker's: caſe, 2. 
the ſocage lands as will make a full third part of all. The benefits, that grew to the ſubject by Co. 25, &c. 
thoſe acts of parliament, were, that tenants in fee fimple might deviſe their lands by their 
laſt wills in writing in ſuch manner and forme, as by the fart acts appeareth; alſo that the 
father might infeoffe his eldeſt ſonne or other heire lineall or collaterall of his lands holden by 
knights ſervice, and two parts of the lands ſhall be out of ward. And in * Might's cafe you * 8. Co. 163. Might's caſe. 
ſhall reade excellent matter of eſtates made upon colluſion. /3 
And both the ſtatutes of 32. and 34. H. 8. concerning wills and wardſhips are many 
wayes prejudiciall to the hejres, as taking one example for many. If tenant by 3 
ervice 
(1) Vid. Trin. 8. Jac. Ley zt. Allicochs caſe. Hal. MSS. 
(2) Grandfather enfeoffs the father and his ſon in ſee, and dies. The father being of full age ſhall ſue li very of the third part of a 
moiety. Trin 8. Jac. Ley 21. Crawley's caſe But if feoffment be io daughter and her huſband, they ought to ſue livery of the whole; 
or both are children within the flatute. M. g. Jac. Ley 41. Bacon caſe et ibid. 43. Cleer s caſe. Hal. MSS. 
() Lands are given to huſband and wife and the heirs of the huſband. Huſband and wife join in a fine come ceo to the A — 
# | f u | 
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about the aſſiſe of arms and commiſſions of array with the 21. of James; but the reader will find the ſame ſubject vary accurately 
continued to the preſent times, together with ſome particulars relative to the previous period not adverted to by lord Hale, in an 


admired 


Lib. 2. Cap. 4. Of Knights Service. Sect. 103. 


ſervice make a feoffement in fee to the uſe of his wife and ber heires, or to the uſe of a younger 
ſonne and his heires, or wholly for the payment of his debts ; in theſe caſes, although nothing 
Leon, Lovey's caſe ubi ſupra, 22. at all of the lands ſo holden deſcend to the heire, but he is diſherited of the fame, yet his body 


Eliz. Dier, 367. ſhall be in ward. But this for a little taſte may ſuffice. More hereof you may reade in my Re- 
ports in the ſeverall caſes noted in the margent. 
32. E. 3 gard. 6t. 


Pleine age. Full age regularly is one and twenty yeares. 
44. 6 $: A 1 Entendement del ley. Entendement . i. intellectus, the underſtanding or intelligence 


314. b.) of the law. Regularly judges ought to adjudge according to the common intendment of 
law. 

10. H. 6.8.21, E. 3. 33. 8 By intendment of law every parſon or rector of a church is ſuppoſed to be reſident on his 

27. H. 8. fo. 10. benefice, unleſſe the contrary be proved. 


egg Of common intendment one part of a mannor ſhall not be of another nature then the reſt, 
* . 7 2* Of common intendment a will ſhall not be ſuppoſed to be made by eollufion. Zr fatto quod 
. fe habet ad bonum et malum, magis de bono, quam de malo lex intendit. Lex intendit vicinum wvi- 
cini fafla ſcire. Nulla impoſſidilia aut inhonefla ſunt praſumenda, wera aztem et honeſta, et poſ- 
fibilia. Lex ſemper intendit, quod convenit rationi. As in this caſe, the gardian ſhall have the 
euſtody of the land untill the heire come to his full age of one and twenty yeares; becauſe 
by intendment of law the heire is not able to doe knights ſervice” before that age, which is 

rounded upon apparant reaſon. There note that the tull age of a man or woman to alien, 
Temile, let, contract, &c. is one and twenty yeares, the civill law five and twenty yeares, 
for then the Romanes accounted men to have plenam maturitatem, and the Lombards at 
eighteene yeares. 


ide Britton, fol. 165. Si le heire ne ſoit marie al temps del mort de tiel aunceſter, Sc. Au. 
| egſter is derived of the Latine word anteceſſor, and in law there is a difference between ante- 
ceſſor and predeceſſor. For anteceſſor is applyed to a naturall perſon, as I. S. et anteceſſores ſui ; 


but predeceſſor is applied to a body politique or corporate, as ep:;/copus London. et predeceſſores 
fri, rector de D. et prædtcęſſores ſui, Sc. 


* Glanvil. Nb. 7. cap. 1. Mirror, Mes ft tiel tenant devie fon heire female eſteant del age de 14 ans, &c. 
ag 12 2 3 fol. 268. And the reaſon as I finde in antiquity, wherefore the law gave the mariage of the heire fe- 


male if ſhe were within the age of fourteene, and that ſhe ſhould not marry hcrſelte, was, F a 
ceo gue les heires females de naſtre terre ne ſe marieront a nous enemies, et downt il nous coviendroit 
tour homage prendre, fi ex ſe priſſent marier a lour volunt, This is a ſpeciall age for an heire 
female to be out of ward, if the attaine unto it in the life time of her anceſtor ; for at that a 
35. H. 6. 40. Brafton lib. 2. ſhe may have a huſband able to doe knights ſervice. A woman hath feven ages for ſeverall 
cap. 37. purpoſes appointed to her by law: as, ſeven yeares for the lord to have aid pur file marier; 
(J. Ro. Ab. 342. C. Co. 73. b.) nine yeares to deſerve dower, twelve yeares to conſent to mariage, untill fourteene yeares to 
| be in ward, fourteene yeares to be out ward if ſhe attained thereunto in the life of her anceſtor, 
ſixteene yeares for to tender her mariage if ſhe were under the age of fourteene at the death of 
her anceſtor, and one and twenty yeares to alienate her lands goods and chattells. 
34+ k. x Stat, 3. Glanvil. lib. 7. A man alſo by the law for ſeverall purpoſes hath divers ages aſſigned unto him, viz. twelve 


cap. g. Dier 5 Marie 162. Brac- urteene yeares to conſent to ma- 


ms F. N. B. 202. Veares to take the oath of 2 in the torne or leet, 
(1; Ro. Ab. 4 17200 * riage, fourteene yeares for the heire in ſocage to chooſe his 1 and fourteene yeares is alſo 


accounted his age of diſeretion, fifteene yeares for the lord 30 have aid pur faire fitz chiwaler, 
under one and twenty to be in ward to the lord by knights ſervice, under fourteene to be 
in ward to gardian in ſocage, fourteene to be out of ward of gardian in ſocage, and one 


and twenty to be out of ward of gardian in chivalrie and to alien his lands goods and 
chattels. 


35. x 6. ga.rit. Ne Mes ji tiel heire female ſoit deins lage de 14 ans et nient marie, &c. 
H. 6. 40. Le ſeignior avera la gard del terre. But put caſe that the lord cannot have the 
wardſhip of the land, as if the lord before the age of fourteene granteth over the wardſhip of 
the body, in this caſe the grantee of the body cannot enjoy the benefit of the two yeares, be- 
cauſe he cannot hold over the land, and the lord which hath the wardſhip of the land only 
ſhould loſe the benefit of the two yeares, becauſe he hath the lands onely __ cannot, tender any 
mariage, Therefore in this caſe the heire female ſhall enter into her land at her age of 14 
yeares, So if a tenant holdeth of one lord by priority, and of another by poſteriority and dieth, 
his heire female within the age of 14 yeares, the lord by poſteriority ſhall have the lands but un- 
till her age of 14 yeares, becauſe the mariage belongeth not to him. Alſo if the lord marieth 
the heire temale within the two yeares, her huſband and ſhe ſhall preſently enter into the 
tauds : for, ceſante cauſa, ceſſut effetus ; et ceſſante ratione legis, ceſſat beneficium legis. , 
I 


huſband and wife and to the heirs of the body of the huſband, remainder over. The huſband dies. The wwife ſball not ſue "os" {Toe 


— wy a purchaſe to the huſband and wife, and ſbe had not a greater efiate afterwards. T. 15. Jac. Ley 51. Menfield's caſe. 
al. | 


Britton. fol. 169. 35. H. 6. 52. 


— 


wy 


admired work, to which we have ſuch frequent occaſion to refer. See 1, Blackſt. Comment. 5th edit. 417. It is obſervable, that 
lord Hale avoids taking the leaſt notice of the great conteſt between Charles the firſt and the long parliament about the King!s 
power over the zlitia, which aroſe in conſequence of ſome commiſſions of array iſſued by him and was the immediate prelude 
to the civil wars in his reign, Of the „ uſed by each party on this occaſion, there is a very full account in Ruſh. 


worth, See 4. Ruhm. 655. geg, $74. 5.565, Hee ae, We ts Fryn fox u. i540. 2: 


* 
3 * 


1 . Of Knights Service. Sect. 104. 79 


If the lord tender a convenable mariage to the heire within the two yeares, and ſhe mary 38. H. 6.52. 38. H, 6. tit. Gard 
elſewhere within thoſe two yeares, the lord ſhall not have the forfeiture of the mariage ; 0 71. 6. Go, — the lord Darcie's 
the ſtatute giveth the two yeares onely to make a tender, caſe, 


Et ii le ſeigrior deins les dits 2 ans ne luy tender tiel mariage, &c. 
donque el al fine del dits 2 ans poet entrer, et ouſte le ſeignior. This is fo 


evident, as itneedeth no explication. 
Mes ſi tiel heire female ſoit marie deins lage de 14 ans en la vie ſon r. N. B. 143. 
anceſter, et ſon anceſter devie el gſteant deins age de 14 ans, le ſeignior 


navera la gard forſque de la terre jeſque al age de 14 ans, &c. Note, albeit 
the heire female be maried at the age of twelve yeares in the life of her anceſtor, (at which age 
ſhe may conſent to matrimony) to a man of full age, that is able to doe knights 38 yet if 
the anceſtor die before her age of fourteene, the gardian ſhall have the land untill her age of 
fourteene, becauſe (as hath beene ſaid) that is the time a pointed by the common law. And 
ſo if the heire male be maried in the lite of the anceſtor at his age of fourteene yeares, and the 
anceſtor dieth, the lord ſhall have the land until the ward commeth to the age of one and 
twenty. 


Car ceo eft hors del caſe del dit flatute, intant que le ſeignior ne poet 


tender mariage a luy que eft marie. 
Natura non facit vacuum, nec lex ſupervacuum; The law doth never enforce a man to doe a 
yaine thing. 
And where the ſaid ſtatute of W. 1. giveth unto the lord the ſaid two yeares, thereby is 
implyed, that if he dyeth within the two yeares, his executors or adminiſtrators ſhall have 
the | ane For when the ſtatute veſteth an intereſt in the lord, the law giveth the ſame to 
his executors or adminiſtrators, Then put caſe, that a lord hath the wardſhip of the bodie 27. H. 8. 3. rt. E. 4. Exec, 77 
and land of an heire female, and — his executor, and dyeth before her age of foureteene 4+ E. 3. 55. 28. Aff. p. 7. * 
yeares, whether the executor ſhall have the two yeares, becauſe the executor is not lord. But 
I take it, the executor having the wardſhip of the body and land, ſhall in that caſe have the 
two yeares, for that they were veſted in the lord (1)- 
It is further provided by the ſaid ſtatute, that if the lord tender a convenable mariage to the 31. Aff. p. 26, 
heire female within the ſaid two yeares, and the heire female refuſeth, then the lord ſhall (Cro. Jam. 151.) 
hold the land untill her age of one and twenty yeares, and further until! he hath levied the 
value of her mariage. But if the lord doth not tender a mariage within the two yeares, he 6. Co. 71. L. Darcie's caſe, 
ſhall loſe the value of the mariage, and content himſelfe with the two yeares value. 


Car devant le dit flatute, &c. ficome appiert per le rehearſall et pa- 38. H. 6. gz. Gard, 71. 


rols de le dit 1. atute. Nota, the rehearſall or preamble of the ſtatute is a good meane to 

ſinde out the meaning of the ſtatute, and as it were a key to open the underſtanding thereof (2). 35H. 6. 52. Gard, 51. 6. Co. 3c. 
The tender of a mariage to an heire female before the age of fourteene is void, which muſt be lord Darcie's caſe, Brictoa 169. 
underſtood where the lord may hold the land for the ſaid two yeares, for then the ſtatute ap- 

pointeth the time of the tender; but where the lord cannot have the two yeares, he may ten- 

der a mariage to the heire female at any time after the age of twelve and before fourteene, for 

ſo he might have done at the common law. 


Sect. 104. 


N OT 4, que le N[OTE that the full F full age, which is 
þ the age of one and 


leine age de age of male and twenty, and of the age of (Ante 78. b) 


male et female, ſolon- female, according to * _ end 

. 8 O ourteene omewnat 
que le common par- common ſpeech, is p 4 ſocken . — g 4): 
lance, eſt dit lage de ſaid the age of 21 But now to the point of a- 
21 ans. Et lage de yeares, And the age of geement or dilsgreement in +. War. Girl rar, haz. en-. 
diſcretion eſt dit lage diſcretion is called the ment, or diſagreement, Sen Tr. 24. Eliz, Rot. 842. in bank 


2 I ** le roy Banifter's caſe, 
de 14 ans; car a tiel age of 14 yeares; for e r vs annos nubi- ©? 
age le enfant ou eſt at this age, the infant, r after, and for the man at 
marie deins tie age a which is maried with- fourteene or after, and there 
need no new mariage, if they 
ſo agree; but diſagree they can 
| not 


un feme, puit agreer in ſuch age to a wo- 


(2 See 6. Co. 74 A. . ' * 

8 Lord Coke's manner of expreſſing himſelf on the operation of the preamble in the conſtruction of ſtatutes is very ob- 
ſervable Inſtead of ſaying generally, that the preamble ſhall controul the enaZing clauſes, or of limiting preciſe] how far it 
ſhall have that effect, which would | have been attempting to make a line where one cannot be drawn, he cautiouſſy fays, that 
it is a mean to find out the intention. The authorities referred to in 4. New Abr. 645. will ſerve to explain by in » 
what ſort of influence the preamble ought to have in expounding ſtatutes. See alſo Hatt. on Stat. — . 5 

(3) It ſeems more proper to — twelve as the age of diſcretion for women ; for Lord Coke himſelf a few lines lower 
* — — be N os * agreeing or diſagreeing to a marriage. See the note as to the age, at which infants may make à 
will of perſonalty, Polt 89. b. 5 

(4) To lord Coke's account of the ſeveral ages of a man W which is given in fol. 78. b. add x. Hal. Hiſt. Pl. C. 27. 
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Lib. 2. 


(1. Ro. Abr. 341. 3. Inſt. 89.) 


13. E. 1. gard. 137. Britton fol. 
169. acc, 


Glanvil lib. 7. cap. 12, 


27. H. 6. gard. 118. 


27. H. 6. gard. 118. 


27. H. 6. gard. 118. 


F. N. B. 243 


7. H. 6. 11. 


[a] 30. E. 1. gard. 156. 12. E. 
1. gard. 138. 21. E 3. 19. 20. E. 
3. Bard. 41. Temps E. 1. ibidem 
128. 35. H. 6. 45. 7. H. 6. 11. 
Vide Prær. Reg. cap. 6. 13. H. 
ard. 147. Stanf. prær. 26-27. 
75 27. H. 6. gard. 118. F. N. B. 
143 · m. 19. E. 3. judgement 123. 
45+ E. 3 16. 
[ec] . E. z. tit. Action ſur le 
atute 38. and the bookes above- 


Cap. 4. Of Knights Service. Sect. 10 I 


not before the ſaid ages, and fiel mariage ou man, may agree or dif- 


then they may diſagree and . 
marie 5 A others with- diſagreer. gree to ſuch mariage. 


out any divorce : and if they once after give conſent, they can never diſagree after (1). If a 
man of the age of tourteen marry a woman ot the age of ten, at her age of twelve he may aſwell 
diſagree, as ſhe may, though he were of the age of conſent ; becauſe in contracts of matrimony, 


either both muſt be bound, or equal election ot diſagreement given to both, and fo e conver/ſv, 


if the woman be of the age of conſent, and the man under (2). 


T is a maxime in law, 
Duod dominus non ma- 
ritabit minorem in cuftodia 
ſua nifi ſemel. And another 
faith, Si ſemel legitimè nupt 
fuer, &c. guar ro non te- 
nebuntur ſub cuſlodia domino- 
rum eſſe, Albeit this mariage 
is de fucto, and not de jure, 
and though the diſagreement 
diſſolveth it ab initio, yet the 
lord ſhall never have the ma- 
riage of him, 

And ſo if the gardian ma- 
rieth his ward to a woman, 
and after the mariage is diſ- 
ſolved by reaſon of a precon- 
tract (4), yet the gardian ſhall 
never have the mariage of the 
ward againe. | 

But if one raviſheth a 
ward from the lord and ma- 
rieth him within the age of 


- conſent, in that caſe if the 


lord taketh again his ward, 
and he at the age of conſent 
diſagreeth to the mariage, the 
lord ſhall have the mariage 
of him, for he never had it 
before. 

So likewiſe, if the anceſ- 
tor marieth his heire appa- 
rant infra annos nubiles, and 
dieth his heire within age, 
the ward diſagreeth, the gar- 
dian ſhall have the wardſhip 


Sect, IO5, 
27 fi la gar- 


dien en chival- 
rie marie un foits le 
garde deins lage de 
14 ans a un feme, et 
puis fil al age de 14 
ans diſagree a te 
mariage, il eſt dit per 
aſcuns, que lenfant 
neſt pas tenuz per le 
ley deſire auterfoits 
marie per ſon gar- 
deine, pur ceo que /e 
gardeine avoit un 
foits le mariage de 
luy, et pur ceo il fuit 
hors de ſon garde 
guant al garde de ſon 
corps. Et quant il a- 
voit un ſoits le ma- 
riage de luy et un foits 
fuit hors de ſon gar- 
de, il navera plus a- 
vant le mariage de 


luy (3). 


ND if the gardian 

in chivalrie doth 
once marie the ward 
within his age of 14 
yeares to a woman, and 
if afterward at his age 
of 14 yeares he diſ- 
agree to the mariage, 
it is ſaid by ſome, that 
the infant is not tied 
by the law to be a- 
gaine maried by his 
gardian, for that the 
gardian had once the 
mariage of him, and 
becauſe he was once 
out of his ward as to 
the ward of his bodie. 
And when he had 
once the mariage of 
him, and he was once 
out of his wardſhip, 
he ſhall no more have 
the mariage of him. 


of him. The ſame law it is in the ſame caſe, if the wife dyeth before the age of conſent, tlie 
lord ſhall have the mariage of the heire. 

And ſo note a diverſity when the ward 1s maried by the anceſtor or by a raviſher, and 
[a] For if the anceſtor marie his heire apparent infra anos 


when by the gardian himſelfe, 


nubiles and dyeth, in this caſe, if the mariage be diſſolved by difagreement either of the 
ward or of his wife, the gardian ſhall have the mariage of him. {5} And fo it is if a ra- 
viſhor marrie a ward izfra anos nubiles, and the mariage is diffolved, ut ſupra, the gardian 
ſhall have the mariage. If the heire male in ward of the age of tenne yeares be maried with- 
out the conſent of the lord, he may tender unto the heire infra annos nubiles a mariage, albeit 
he be ſo maried, and if he refuſe, and agree to the former mariage, the lord ſhall have the 
forfeiture of his mariage, as it hath beene holden. But otherwiſe it is [e] (ſaith Littleton) 
where the gardian himſelfe marrieth the ward, zt fra. And the reaſon of the diverſitie is, 
becauſe in this caſe the gardian had once the mariage of him, but ſo had not he in either 
of the other caſes, and it is a maxime in law, uod dominus non maritabit pupillum ui 


ſemel. | 
It 


(x) But now the agreement after twelve or fourteen would not be binding on the infant, if the marriage was without bars 
or'by licence and without conſent of parent or guardian, and the infant was not a widow or widower for the 26. Geo. 2. c. 33. 
makes all ſuch marriages void. In reading this ſtatute, it ſhould be attended to, that the clauſe for annulling the marriages 
of infants without the conſent of parents or guardians is reſtricted to marriages by licence; ſo that the marriage of an infant 


- without ſuch conſent may ſtill be good, where bannt are regularly publiſhed, unleſs a diſſent is openly declared by the parent 


or guardian in the church or chapel at the time of publiſhing, in which Jatrer caſe the ſtatute makes the banns void. 
As to marriages without either licence or banns, which are uſually termed c/andefline, they are univerſally annulled by 
the ſtatute, Note that Scotland is excepted out of the 26. G. 2. c. 33. In conſequence of this, ſo much of the act, as was 


| calculated to defeat the marriages of minors without the conſent of parents or guardians, bath been frequently evaded by 


going 


Lib. 2. Of Knights Service. Sect. 106, 107. 


It appeareth upon conſideration of all the bookes aforeſaid, that where the anceſtor marri- 


89 


eth his heire apparent within the age of conſent, and dyeth, the infant ſtill being within the 
age of conſent, the lord may take the infant (if he will) into his poſſeſſion, in reſpect the in- 
fant may diſagree to the marriage; and if the infant be deteyned from him, he ſhall recover him 


in a writ of raviſhment of ward, and thereupon have the infant delivered to him. [4] But if [4] 7 H. 6. 11. adjudged in the 


the anceſtor marrieth his heire apparant i/»fra annos nubiles, and dieth his heire being infra an- booke at large, 
nos nubiles, and after age of conſent the heire agreeth to the marriage, neither the king nor 
the lord ſhall have the marriage, for now it is a marriage ad initio, and there neede no other 


marriage. | 
Sect. 106. 
N meſme le [N the ſame manner HIS Littleton addeth, 
7 * . b 1 becauſe he ſpake in the 
manner eſt , } le It 18, 11 the gardian caſe next before of a diſagree- 


gardein luy marie, et 
la feme devie, efteant 
lenfant deins lage de 
xiiti ans ou xxl. 


72 T que tiel en- 

fant poit dija- 
greer a tiel marriage, 
quant il vient al age 
de xiiii ans, il eſt 
prouve per les parolx 
del ſtatute de Mer- 
ton cap. G. que int 
dit. 


marry him, and the wife 
die, the infant being 
within the age of 14 
yeares or 21. 


Sect. 107. 


ND that ſuch in- 
fant may diſa- 
gree to ſuch marriage, 
when he comes to the 
age of 14 yeares, it is 
proved by the words 
of the ſtatute of Mer- 
ton cap. 6. which faith 
thus. 


ment by the infant, Here 
he ſaith, that if the wiſe dye, 
the infant being within the 
age of conſent, 


J F/atute de Mer- 


ton. So called be- 
cauſe the parliament was hol- 
den at Merton, 

Et que til enſunt 
port diſagreer, &c. il 
e/t prove, Sc. Note the 
time of diſagreement is ſet 


downe by act of parliament, 
and ſo obſerved by Littleton, 


Merton ca. 6 


who ſeekes no other prooſe 
therein then by the law of 
England. 


Ub: diſparagentur. 
Diſparagement, d'/paragatio, 
commeth of the verbe % 
parago, and that of di/par, and 
ago. 

Now it is neceſſarie to be 
underſtood, what diſparage- 
ments there be for the which 
the heire may refule, 

And of ſuch diſparage- 
ments there be foure kindes. 

The firſt prepter oitinw 


De dominis, qui maritaverint illos, quos ha- 
bent in cuſtodia ſua, villanis, vel aliis, ſicut 
burgenſibus ubi diſparagentur, ſi talis heres 
fuerit infra 14 annos, et talis ztatis quod ma- 
trimonio conſentire non poſſit, tunc ſi paren- 
tes illi conquerantur, dominus amittat cuſto- 
diam illam uſque ad ætatem hæredis, et omne 
commodum, quod inde receptum fuerit, con- 
vertatur ad commodum hæredis infra ætatem 
exiſtentis, ſecundum diſpoſitionem parentum, 
propter dedecus ei impoſitum. Si autem fuerit 


; animi ideot, 707 
14 ans et ultra, quod conſentire poſſit et tali % gente, à antique, 
matrimonio conſenſerit, nulla ſequantur pœna. &. (1). 


The ſecond propter vitium 
ſunguinis, as firſt a villein. 2. 
Burgenfis. 3. The ſonne or 
daughter of a perſon attaint- 
ed of treaſon or telony, albeit 
pardoned, for the blood is cu married to the ſonne of 
corrupted. 4. A baſtard, Tho. of Weyland after his at- 
5. An alien or the childe of an tainder. 
alien. Burgenſis is a man of 
trade, as an haberdaſher, a 
| draper : 
(1) The 15. G. 2. c. 30. annuls the marriages of all perſons, who after being found lunaticks on inquiſition by commiſſion 
under the great ſeal, or after being committed to the care of truſtees by act of partiament, ſhall marry without the chancet- 
lor's declaring them of ſane mind. Before this act there could be no doubt as to the validity of the marriages of lunaticks, 
where it could be clearly proved, that they were married in their lucid intervals. One ſhould think, that there could be as 
little room to doubt their incapacity of contracting marriage whilit in an actual ſtate of inſanity, it our books were not 
remarkably filent on the ſubject, and it was not alſo ſaid, that by our law an ideot anatwitate, in whom the general incapacity 
of making contracts appears to form as ſtrong an objection as occurs in the caſe of a madman, may conlent to marriage, 
This doctrine, as to ideots, however ſtrange it may appear, is mentioned as a point adjudged in one caſe, and ſcems confirm- 
ed by allowing dower to the wife of an ideot, and by queſtioning the right of an ideot's huſband to curteſy merely, here on ac- 
count of an office finding the wife's ideotcy and the deſcent of land to her after the marriage it is apprehended, that there 
Is a Concourſe of titles between the King and the huſband, See 1. Ro. Abr. 357. and ante fol. 30. b. and note 2. there. By the 


Roman law, perſons continually mad, lunaticks except during the intervals of ſanity, and ideots were all <qually incapable 
of marriage. See Brouwer. de jur. connubior, lib. 2, cap. 4. 


Et iſſint eft prove 
per meſme le eſtatute, 
que nul diſparage- 
ment eſt, mes lou ce- 
luy, que eft en garde, 
eft marie deins lage 
de xiiii ans. 


And ſo it is proved by 
the ſame ſtatute, that 
there 1s no diſparage- 
ment, but where he, 
which is in ward, 1s 
maried within the age 
of 14 yeares. 


Bracton lib. 2. fol. gr. Prittcn 
fo. 169. Fleta lib. 1. cap. 12. 
Mirror ca. 2. Sect. 17. Rot. Parl. 
18. E. 1. fo. 9. The davghter ot 


going into Scotland to be married there and returning into England immediately afterwards. Indeed the validity of ſuck 
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Lib, 2. Cap. 4. Of Knights Service. Sect. 108. 
draper or the like, (and this agreeth with the civill law, Patricii cum plebeiis matrimonia ne 
coatrahant,) whereof Glanvill ſpeaketh thus, S/ vero fuerit filins burgenſis, ætatem habere tunc 
intelligitur, quando diſcrete ſciverit denarios numerare, et pannos ulnare et alia paterna negotia f- 
militer exercere. | | 

The third, Propter witium corporis, as firſt de membris, having but one hand, one foot, one 
eye, &c. Secondly, deformitie, as to looke a ſquint, a creeple, halt, lame, decrepit, crooked, 
&c, Thirdly, privation, as blind, deafe, dumbe, &c. 3 diſeaſe horrible, as leproſie, 
palſie, dropſie, or ſuch like diſeaſes. Fiftly, great and continuall infirmitie, as a * N 
and ſuch like, Sixtly, impotency to have children in reſpect either of age paſt childreff, or ſo 
tender yeares as there is too great diſparitie, or for naturall diſabilitie or unpediment or ſuch 


like. Seventhly, defloured of her virginity. ; ; 
The fourth kinde of 3 was propter jacturam privilegit, Oc. as to marry the heire 


toa widow, whereby he ſhould by reaſon of the bigamie have loſt the benefit of his cleargie, 
x. E. 6. cap. 12. whereby he might fave his life; but now the exception of bigamie in that caſe is ouſted by the 
{4} Vide Sed. 109. F. N. B. ſtatute (1). And Littleton faith, [4] that there be many other diſparagements which are not 
149. ſpecified in the ſaid ſtatute, for thoſe two mentioned are put but for examples. In a word, it 


mult be competens maritagium abſque diſparagatione. : ; i 
Si talis heres fuerit infra 14 annos, et talis ætatis quod matrimonio 


conſentire non poſſit, &c. Note albeit the ward, where he is diſparaged, may difagree 
at his age of fourteene yeares, yet the law doth ſo abhorre the odious dealing of the gardian, to 
whom the cuſtody of the heire is commit:ed, and his horrible protanation of honourable mar- 
riage, the only ligament of mens inheritances, as it inflicteth a great puniſhment upon the lord 
in this caſe, albeit the marriage be not perfect, but avoydable by diſagreement, 


Tunc i parentes illi conquerantur. Littleton in the next ſection expoundeth 
theſe words in this manner, viz. Si parentes conguerantur, i. e. Si parentes inter eos lameutentur, quæ 
oft tant a dire, que fi les coſens de tiel infant ont cauſe de faire lamentation ou complaint pur le 
bout fait lour coſent int diſparage, quel eft in manner un hont a eur. Parens eft nomen generale ad 
omne genus cognationis, See more of this in the next ſection. 


Dominus amittat cuſtodiam illam uſque ad ætatem heredis et omne 
commodum quod inde receptum fuerit convertatur ad commodum haredis, 


Sc. Here followeth the penaltie. 
Firſt, amittat cuſlodiam, that is, the whole benefit of the wardſhip. But in this caſe if the 
rdian hath granted the wardſhip of the land to another bona ., and after, the heire is 
iſparaged, the grantee ſhall not forfeit his intereſt, for the ſtatute is (dominus amittat cuſfo- 
diam.) ' 
Secondly, Et omne commodum, quod inde receptum fuerit, convertatur ad commodum haredis 
Secundum 007 ung parentum. Theſe words are expounded by Littleton which needeth no 
further explanation, Now where readers upon this ſtatute have put a caſe, that if the te- 
nant hath iſſue a daughter, his wife en/eint with a ſonne and dieth, the lord doth dif) 
the daughter before the age of twelve yeares, the ſonne is borne, the daughter diſagrees, the 
Vie hed ** ſonne dieth, the daughter within the age of fourteene, ſhe ſhall be in ward againe, This caſe is 
Cn = ay 3.6 "x. not warranted by this ſtatute, for this itatute extends not to the heires female. 
6. 53. 2 23 If the tenant make a leaſe to A. for life, the remainder to B. in fee, the tenant for life ſar- 
(9- Co. 127.) renders upon condition, B. dieth his heire within age, the lord diſparages the heire, tenant 
| for life entreth for the condition broken and dieth, the heire ſhall be out of ward, for that 
he claimeth as heire to one man. Burt if after the diſparagement lands deſcend from another 
anceſtor to the ward ſo diſparaged, he ſhall be in ward Ge thoſe lands, 


It two joyntenants be ot a ward, and the one diſparageth the heire, both ſhall loſe the ward- 
ſhip, for the words be et omne commodum, c. 


Si autem fuerit 14 annorum et ultra, &c. nulla ſequatur pena. 


By which it appeareth (as Littleton obſerveth) that there is no diſparagement, but where the 
ward is married within the age of fourteene. 


Britton, fol. 169. ACC. 


Sect. 108. 
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. Eſtatute de mag- OTA que il ſo- OTE, it hath beene 
OM Oy L na charta. N loit eftre queſ- a queſtion, how 
Though it be in forme ofa #79y, coment ceux theſe words ſhall be 


. 


(1) The word bigamy is frequently uſed to deſcribe the crime of marrying a ſecond wife during the life of the firſt; but the 


Proper name for this offence in our law is polygamy, and with us a bigamift is a man who either marries a widow or after the 


— PP GAS: death 


ah n 
* „—ê 


marri was once queſtioned ; and though in general marriages are governed hy the law of the country in which they are ce- 
lebrated, yet it was doubted, whether the lex loci ought to be applied to a caſe accompanied with circumſtances ſo ftrongly 


Scotch marriages by a late deciſion of the court of arches, which was afterwards confirmed in the court of dele- 


gates, However it may not be amiſs to recolneR, that there have been perſons of authority, who will not allow ſuch caſes of 
apparent evaſion of the law of any country to fal 


4 mom to evade the law of Engines. See Burr.'4. part vol. z. page 1059. But this point ſeems now fully ſettled in 


| within the principle on which the lex loci is indulged. There is a ſtrong 


paſſage to this effect in th k Te 51 . * 
Pr 22h Ay | E pe $ j e works of a Dutch author, whoſe writings on the civil law are much eſteemed. Ego ita exiſtimo, 


uber, after putting a caſe in which the law of one Dutch province againit the marriages of minors without the conſent 
of guardians was evaded by running away into another province having a different law, hanc rem manifeſto pertinere ad everfionem 
firatus heic obligatos + jure gentium ejuſmodi nuptias agnoſcere et ratas habere. Mulloque magis flatuendum 
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Lib. 2. Of Knights Service. Sect. 108. 


parolx ſerront en- 
tendes, S1 parentes 
conquerantur, &c. Et 
il ſemble a aſcuns, 
que conſiderant leſta- 
tute deMagnaCharta, 
gue voit, quod ha- 
redes maritentur abſ- 
que diſparagatione, 
&c. ſur quel cel ſta- 
tute de Merton ſur 
tie! point eſt foun- 
due(1), que nul action 
poit eftre pris ſur cel 
flatute (2), entant que 
i ne fuit unques 
vie o ne oye, que aſcun 
action fuit port ſur 
cel ſtatute de Mer- 
ton pur cel diſparage- 
ment envers le gar- 
deine pur ceſt matter 
avandit, (3) Sc. et i 
aſcun action puiſſoit 
etre priſe ſur tiel 
matter, il ſerra en- 
tendue aſcun foits (4) 
eftre miſe en ure. 
Et nota (5) que ceux 
harolx ſerront enten- 
des (6), Si parentes 
conquerantur, id eſt, 
ſi parentes inter eos 
lamententur, que (7) 
eſt taunt adire, que ſi 
les couſins de tiel en- 
fant ont cauſe de faire 
lamentation ou com- 
plaint enter eux, pur 
le hont fait a lour 
couſin ifſint diſpa- 
rage, quel eſt. en ma- 
ner un hont à eux, 
donques puit le pro- 
chein coufine, a que 


underſtood, / Si paren- 
tes conguerantur.) And 
it ſeemeth to ſome, 
who conſidering the 
{ſtatute of Magna Char- 
ta, which willeth, quod 
heredes maritentur abſ- 
que diſparagatione, &c. 
upon which this ſta- 
tute of Merton upon 
this point is founded, 
that no action can be 


brought upon this ſta- 


tute, inſomuch as it 
was never ſeene or 
heard, that any action 
was brought upon the 
ſtatute of Merton for 
this diſparagement a- 
gainſt the gardian for 
the matter atoreſaid, 
&c. and if any ac- 
tion might have beene 
brought for this mat- 
ter, it ſhall be intend- 
ed that at ſome time 
it would have beene 
put in ure. And note 
that theſe words ſhall 
be underſtood thus, 
Si parentes conqueran- 
tur, id eſt, fi parentes 
inter eos lamententur, 
which is as much as to 
ſay, as if the couſins 
of ſuch infant have 
cauſe to make lamen- 
tation or complaint 
amongſt themſelves, 
for the ſhame done to 
their couſin ſo diſpa- 
raged, which in man- 
ner is a ſhame to them, 
then may the next 
couſin to whom the 


charter, yet being granted by 
aſſent and authoritie of par- 
liament Littleton here ſaith it 
1s a ſtatute, 

This parliamentarie chat- 
ter hath divers appellations 
in law, Here it is called 
Magna Charta, not for the 
length or largeneſſe of it, (for 
it 1s but ſhort in reſpect of the 
charters granted of private 
things to private perſons 
now adayes being elephan- 
tine chartæ,) but it is called 
the great charter in reſpect 
of the great weightineſſe and 
weightie greatneſſe of the 
matter contained in it in few 
words, being the fountaine of 
all the fundamentall lawes 
of the realme; and therefore 
it may truly be ſaid of it, that 
it is magnum in parvo. It is 
in our bookes called Charta li- 
bertatum, & communis liber- 
tas Augliæ, or Libertates An- 
gliæ, Charta de libertatibus, 
Magna Charta, Sc. And well 
may the lawes of England 
be called /ibertates, quia libe- 
ros faciunt, Magna fuit quon- 
dam magne reverentia charte, 

This ſtatute of Magna 
Charta is but u confirmation 
or reſtitution oi the common 
law, a ia the ſtatute called 
confirmatio chartarum anno 
25. E. . it appearcth by the 


option of all the juſtices; 


and in 5. 1. 3. tit. Mord. 53. 5 


Magaa Cyartu is there vouch- 
ea; tor there it appeareth, 
that King Jokn had granted 
the like charter of renovation 
of the ancient lawes. 

This ſtatute of Magna 
Charta hath beene confirmed 
above zo times, and commund- 
ed to be put in execution. By 
the ſtatute of 25. E. 1. cap. 2. 
judgements given againſt any 
points of the charters of Mag- 
na Charta, or Carta de He- 
refta, are adjudged void, And 
by the ſtatute of 42. E. z. 
c. 1. if any ſtatute be made 

inſt either of theſe charters 
it ſnall be void. 


Sur leſtatute de Mag- 
na Charta leſtatute de 
Merton eſt foundue ſur 


tiel 
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Vide 8. Co, the Prince's caſe, 


B:a Non, 414. & 207. 


Iib. 2. Cap. 4. & lib. 


Mirror, cap. 2. 8 18. 


ful. 177. b. 


25. E. t. 


TY 


HN. To ard. 53 


"IP - 9. 270, 248. 


26. E. 1. ca. 2. 


42+ E. 3. ca. 1. 


Fleta, 
3. cap. 3. 
Britton, 


Mitch. Pa- 


death of his firſt wife marries a ſecond time, in conſequence of which he formerly could not claim the benefit of clergy. This denia! 
of the benefit of clergy to bigamiſts was in conſequence of ſome ancient papal conititutions and canons of councils againſt ad- 
mitting bigamiſts into holy orders; a prohibition, which, however ſpecioully defended by texts of ſcripture, wholly originated 
from the injurious policy of the church of Rome in diſcouraging the marriages of the clergy, and led the way to the complete 
eſtabliſhment of celibacy amongſt them. See Levit. c. 21. v. 13. 14. 1. Tim. c. 3. v. 12. Summa Concil, per Mirand. fol. 4. 3. 
119. a. 168. b. 230. b. Bingh. Antiq. Chriſt, Ch. b. 4. c. 5. Tayl. Elem. Civ. L. 295. and the word Bigamus in the index to the 
Corp. Jur. Canon. ed. Pithzor. However the excluſion of bigamiſts from the benefit of clergy was not entirely accompliſhed 
till the council of Lyons ended the doubts, which before prevailed, by poſitively declaring bigamitts omni privilegio clericali nu- 
datos, It appears, that this conſtitution was immediately received in England; tor the ſtatute of 4. E. 1. de bigams takes notice 
of it, and explains how it ſhould be conſtrued, by directing that it ſhould be underſtood to comprehend bigamiſts before, as 
well as thoſe who became ſo after, See 4. E. 1. c. 5. 2. Inſt. 273. 2. Hal. Hiſt, Pl. C. 372. 2, Hawk. Pl. C. b. 2. c. 33.1. 5. and 
Barringt. on Ant, Stat ad ed. 73, When the benefit of clergy, by being allowed to all who could read, was extended to lay- 
men as well as perſans in orders, the reaſon for ouſting bigamiſts of clergy in great meaſure ceaſed ; but notwithitanding this, 
the exception 8 continued till it was taken away by the ſtatute of Edw. 6.— The pointing out exactly the appropriated 
ſenſe of the word b;gamy in our jaw was the more neceſſary ; becauſe very ſenſible writers have been inattentive to it. We find 


a remarkable inſtance of this in the quarto edition of the Statutes, the edztor of which, in a note on the 5 2 c. 5. refers to the 


1. Jam. x. c. 11. as making bigamy a felony, zs . 

(1) Que nul action poit eftre pris ſur cel Auf in L. & M.— (z) Come ets L. and M.— (3) Pur ceſt matter avant dit 
not in L. & M.— (4) Per comen preſumption devaunt ceux heurez inſtead of entendue aſcun foits in L. & M. — (5) EL neta not in L. 
& M. — 6) En tiel maner in L. & M.—(7) Ou inſtead of que in L. & M. 


eft, eos contra jus gentium facere wideri, qui civibus alient imperii ſua facilitate, Jus patriis legibus contrarium, ſcientes wolentes im . 
pertiuntur, See the digreſſion de conflictu legum diverſarum in divenſis imperiis in Huber. Prælect. Jur. Rom, page $38. = 58 


Hee fur Hers 


2 ties, that the lex /oci is not applicable in the inſtance of Aawery, and that though a negro is brought from a country, in which 


- he was /egally a ſlave, yet he ceaſes to be ſo and gains his freedom to all intents the moment his maſter carries him into one, 
Kerr. 


41 e 


Lib. 2. Cap. 4. Of Knights Service. Sect. 108. 
tiel point, viz. Quod lenheritage ne puit inheritance cannot de- 
heredes maritentur ab- diſcender, enter et ou- ſcend, enter and ouſte 
que diſparagatione (1). fer le gardeine en the gardein in chi- 

Foundue. 80 as Mag- chivalrie. Et fil ne valrie. And if he will 
22 8 — voile, un auter couſin not, another couſin of 
Are „ hn poit ceo the infant may doe 
females as to males. ' faire, et les iſſues et this, and take the iſ- 

Nul action poet ere profits prender al uſe ſues and profits to the 
priſe ſur cel ſtatute, in- del enfant, et de ceo uſe of the infant, and of 
tant que il ne unqueſſuit render accompt al en- this to render an ac- 
view ou oye,&c.Et/iaf- fant, quant il vient à count to the infant 


cun action puiſſoit ire ſon plein age. Ou au- when he comes to his 


priſe ſur ceſt matter, terment lenfant deins full age. Or otherwiſe 
il ſerra intend a aſcun age poit enter luy the infant within age 
foits eftre miſe in ure. meſme, et ouſter le may enter himſelfe and 


Vide Petitiones coram domino Hereby it appeareth how . 4 . 
4 88 fol. 4. 18. ſafe it is 4 be guided by judi- gardein, &c Sed quæ ouſte the gardein, &c. 


E. 1. cial preſidents, the rule being re de hoc. Sed quaere de hoc. 

H. 6. 39- per Aſhton. ö. Eliz. — Periculoſum exiſtimo 
er, 329. (Ante U. a.) b wod bonorum ar Ax - qu NF exemplo. And as uſage is a good interpreter of lawes, 
3 fo non uſage where there 1s no example 1s a great intendment, that the law will not beare it; 
nullum breve repetitur. 3. E. 3. for faith Littleton, if any action might have beene grounded upon ſuch matter, it ſhall be in- 
50. 11. H. 4. 7. and 38. tended, that ſometime it ſhould have beene put in ure (2). Not that an act of parliament by 
* non uſer can be antiquated or loſe his force, but that it may be expounded or declared how the 


a4 act is to be underſtood. 
5 re 2 — 51 parentes conguerantur. Of this ſufficient hath beene ſaid before. 
| Si les couſins. Here Littleton expoundeth parents to be his couſins, under which 


name of couſins Littleton includeth uncles and other couſins, who when the father is dead are 
ia loco pareutum. 


Ont cauſe a faire lamentation, &c. Note if they have cauſe to make lamenta- 
tion, it ſufficeth though they never complaine. 


Pur le hont fait a lour couſin. For when their couſin is diſparaged in his mari- 


age, it is not only a ſhame and infamieto. the heire, but in him to all his bloud and kindred, 
Donques poit le procheine coufin, a que le enheritance ne port diſcender, 
enter et ouſter le gardein in chivalrie. | | 
This is worthy the obſervation, for the words of the ſtatute are generall, Secundum diſpo- 
fitionem parentum, and the conſtruction thereof ſhall be according to the reaſon of the common 
law, for the next couſin, to whom the inheritance cannot deſcend, ſhall enter and ouſte the gar- 
dian, and ſhall be in place of a gardian, as it is incaſe of a gardian in ſocage. 
Et fil ne voile, un auter couſin del enfant poet ceo faire. still purſuing 
the reaſon of the common law in caſe of gardian in — 


Et les iſſues et profits prender al uſe del enfant, &c. This is ſo evident as 


it needeth no explication. 


Ou auterment lenfant deins age poit enter luy meſme et ouſte te gardein. 


If none of the couſins aforeſaid will enter, then the heire himſelf may enter. In all which 
the reaſon of the common law is purſued. But what if the heire be Fe and the next 
of kin doth enter, and when the heire commeth to 14 he agreeth to the marriage. Yet ſhall not 
this give any advantage to the lord, for that he had loſt the wardſhip before. 


Sect. 


1) See 9. Hen. 3. c. 6. f 

Ca) In the famous caſe of Aſhby and White, in which the queſtion was whether an action on the caſe would lie againſt a re- 
turning officer for refuſing a vote at the election of a member of parliament, one objection made to the action was, that it was of 
the firſt impreſſion ; and the words of Littleton, in explaining why an action could not be maintained on the ſtatute of Mer- 
ton againſt a guardian for diſparagement, were much relied upon by judge Powys as an authority directly in point. But lord 
chief juſtice Holt anſwered this objection by citing many inſtances of allowing new actions; and therefore in this particular 
judge Powell concurred with Holt, though they differed on the principal queſtion. See 2. L. Raym. 944. 946. & 957. It 
might alſo have been obſerved, that Littleton is only ſtating the opinion of others, and that he concludes with a guere ; and 
further, that in the caſe put by him the queſtion was merely, whether the proper remedy was by action or by entry. However it 
muſt be confeſſed, that the novelty of an action may frequently be fairly urged as a Aa. preſumptive argument againſt its 


lying; more particularly, where the rig/t, which is the foundation of the action, is admitted, and the mode of relief is the only 


thing controverted, as was the caſe in Aſhby and White. 


digreſſion the reader will find a very informing diſſertation on the lex loci, and the principles, by which the application of it 
ought to be regulated, expreſſed clearly and illuſtrated by a variety of caſes, more particularly ſuch as relate to teſtaments, mar- 
riages, and contracts in general. See alſo the printed argument againſt Slavery in the Caſe of Sommerſett the Negro, which was 
determined in B. R. Trin. 11. G. 3. p. 67. to 75, It is there attempted to prove by principles of reaſon as well as by authori- 


where domeſtic {ſlavery is not permitted.(2) See acc. Swinb. on Spouſals 34 But though the rule, which where one of the 
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Lib. 2. Of Knights Service. Sect. 1og9, 110. 


Seck. 109. 


Of this ſufficient hath been ſaid before. 


TEM mults auters divers 

diſparagements y ſont, que 
ne font ſpecifies en meſine leſta- 
Come ſi le heire, que eft en 
gard,eſt mary a un, que nad for ſque 
un pee, ou forſque un maine, ou que 
eſt deforme, decrepite, ou ayant 
horrible diſeaſe, ou graund et 
continual infirmitie ; et (fi ſoit 
heire male), ji ſoit marry a feme, 
que eft paſſe lage denfanter, 
Et mults auters cauſes de di- 
ſparagements font; ſed de illis 
quære, car il eſt bon matter dap- 


Fule. 


prender. 


T des heires males, 

ue ſont deins 
lage L 21 ans apres 
le mort lour anceſter 


nient marries, en tel 


cas le ſeignior avera le 
mariage de tiel heire, et 
avera temps et ſpace 
de tender -a luy conve- 
nable mariage ſans di- 


1 deins meme 


e temps de 21 ans. Et 
eſt aſcavoir, que lheire 
en tiel caſe poit eſlier fil 
voit eſtre marry ou non; 
mes ff le Jeignuars que eſt 
appel gardein en chi- 
valry a tiel heire, ten- 
der convenable mariage 
deins lage de 21 ans ſans 
diſparagement, et theire 
ceo refuſe, et ne ſoy ma- 
rie deyns le dit age, 


A 


tute, 


Lſo there be many and divers 
other diſparagements, which (Ante 80. a.) 
are not ſpecified in the ſame ſta- 
As if the heire which is in 
ward be married to one which 
hath but one foot, or but one hand, 
or which is deformed, decrepit, or 
having ſome horrible diſeaſe, or 
great and continuall infirmitie. And 
(if he be an heire male) if he be 
married to a woman paſt the age 
of childe-bearing. And there be o- 
ther cauſes of diſparagement ; but 
inquire of them, for it is a gc 


matter to underſtand. 


Sect. 110, 


AND of heires males, 

which be within 
the age of 21 yeares af- 
ter the deceaſe of their 
anceſtor and not marri- 
ed, in this caſe the lord 
ſhall have the mariage of 


ſuch heire, and he ſhall 


have time and ſpace to 
tender to him covenable 
mariage without diſpa- 


ragement within the faid 
time of 21 yeares. And 


it is to be underſtood, 
that the heire in this caſe 
may chuſe whether he 
will be married or no; 
but if the lord which is 
called guardian in chi- 
valry tenders to ſuch 
heire covenable mariage 
within the age of 21 
yeares without diſpa- 


E tender a 
[uy convena- 


ble marriage, &c. 
But it is in the election 
of the lord, whether for 
the ſingle value the lord 
will tender a mariage or 
no, for he ſhall have the 
ſingle value without any 
tender (1). 

Andof this there need- 
eth no other explicati- 
on. The value of the 
mariage of ſuch an heire 
is according to the va- 
luation by Rau full triall, 
or as much as another 
had before offered to 
give for the ſame with - 
out fraud and covyn. 


Le heire en 
tiel caſe poit eſlier 


filvoit eftre marrie, 


ou non, Cc. And fo 
on the other ſide, though 
there be a tender made 
of a covenable mariage 
without diſparagement, 
yet the heire may refuſe, 
for in everie mariage 

there 


6. Co. 90, Lo, Darcie's caſe 
Vid, Britton, fol, 169. 
(5. Co. 127 


Merton, cap. 6. 18. E. 3 18. 


(1) This point, which before lord Coke's time appears to have been doubtful, was adjudged in the caſe of Palmer and Wilder, 
and again in lord Darcie's caſe. See the former caſe in 5. Co. 126. b. and the latter in 6. Co. 70. b. 


parties is under the age of diſcretion makes the contract of marriage equally voidable by both, is admitted with reſpect to actual 
marriages, yet the civilians and canoniſts are not agreed, that it holds as to contracts of marriage per werba de præſenti without 
ſolemnlzation. Some think, that ſuch contracts have the full effect of a contract per ver ba de præſenti on the perſon who is 
of the age of diſcretion, and that it is only in the power of the younger party to aſſent or diſſent on attaining the age of diſcre- 
tion. But according to others, both parties are in the ſame ſituation, and as it can only have the force of a contract per verba 
de futuro as to the younger party unleſs it is ratified at the age of diſcretion, ſo m the mean time it ſhall not have a greater 
effect on the elder, and conſequently unleſs the contract is ratified by both when the younger party attains the age of diſcretion, 


it will not avoid the ſubſequent marriage of either. Swinburne adopts this laſt opinion, See Swinb, on Spoul. 36. _—_ 
octrine 


Lib. 2. 


Stat, de Merton, cap. 6. 2. E. 2. 


8. E. 
3: 18. Temps E. 1. acc, fur, 
eſtat. 43. E. 3. 21. 27. H 8. 4. 
Statut. de Merton, cap. 7. 38. H. 


27. 16. E. 3. ibid. 4. 


Darcie's caſe, 


8 Co. 88. in Lutterel's caſe. 6. 
0. 20. a. Gregorie's caſe, 19. R. 
2. Gard. 195. 


doctrine of reciprocity where one of the 


Cap. 4. 


there muſt be a free conſent, 


Si tiel heire. That 
is, if ſuch an heire to whom a 
tender hath been made by the 
lord, and by whom a refuſall 
hath beene made. If ſuch an 
heire afterwards marieth an- 
other within age, he ſhall for- 
feit double the value ; but if 
he before any tender marieth 
himſelfe within age, he ſhall 
pay but the fingle value of the 
mariage. 

Neither the ſingle value, 
nor the double value ſhall be 
recovered againſt the heire, 
but after his full age; but for 
both theſe the lord hath a 
double remedie, viz. an ac- 
tion as is aforeſaid, or the lord 
may retaine the land after full 
age for his ſatis faction of both, 
with this difference, that in 
the caſe of the ſingle value the 
taking of the profits ſhall not 


Of Knights Service. 


donques le gardeine a- 
vera le value del ma- 
riage del tiel heire 
male. Mes ſi tiel heire 
luy meme marie dems 
lage de 2 1 ans encoun- 
ter la volunt le gar- 
deineenchivalrie,don- 

uez le gardein avera 
le double value del ma- 
riage per force de le- 
atute de Merton a- 
vantdit, come en meme 
leflatute eft compriſe 


pluts a pleine. 


ragement, and the heire 
refuſeth this, and doth 
not marrie himſelfe 
within the ſaid age, 
then the gardein ſhall 
have the value of the 
mariage of ſuch heire 
male. But if ſuch heire 
marieth himſelf with- 
in the age of 21 yeares 
againſt the will of the 
gardein in chivalrie, 
then the gardein ſhall 


have the double value 


of the marriage by 


force of the ſtatute of Merton aforeſaid, as in 
the ſame ſtatute is more fully at large com- 


priſed. 


be accounted parcell of the value, but as a gage or pledge till the heire do ſatisfie him of the 
fingle value; but in caſe of the double value, the perception ot the profits ſhall be taken in ſatiſ- 
acc, fur leſtat. 43. 3. E. 2. ibid. fackion of the double value, for the ſtatute of Merton, which giveth the forfeiture, faith, Do- 
minus teneat terram, &c, per tantum tempus god inde percipere poſſit duplicem valorem maritagii: 


which words — inde, c.) proveth that the taking of the profits ſhall go in ſatisfaction: but 


in caſe of the 


ngle value, unti 


the heire doth fatisfie the lord of the ſame. 
6. tit. gard. 71. 6. Co. i. Lord Noforfeiture of marriage is given, by the ſaid ſtatute of Merton, 


of an heire female, as ap- 


reth by the ſaid act; neither at the common law could the lord have holden the land of the 
eire female after fourteene yeares for the value, 


PE R caſtle gard. 
wardum caſtri, 
ſeu caſtle-gardum, ſeu 


caſtri-gardum. He that 
holdeth by caſtle-gard, hol- 
deth by knights ſervice, 
but not by eſcuage, for eſ- 
cuage is due when the king 
maketh a voyage royall out 
of this realme (as hath beene 
ſaid) and the tenant maketh 
default, but caſtle-gard is to 
be done within the realme, and 
without any voyage royall. 
Alſo a certaine tearme is 
4 for the ſervice of 
the tenant that holdeth by 
eſcuage, but no certaine 
tearme by law for him that 
holdeth by caſtle-gard. Vide 
in the title of Grand Ser- 
jeantie. Sect. Hereof come 


. 


Sect. III. 
TEM divers te- 
nants teignont 


de lour ſeigniors per 
ſervice de chivaler, et 
uncore ils ne teig- 
nont per eſcuage, ne 
pateront eſcuage; co- 
me ceux, que teignont 
de lour ſeigniors 
per caſtle garde, ce- 


ſtaſcavoir, a garder 


un tower del caſtle 
four ſeignior, ou un 
huts ou un auter lieu 
del caſtle, per reaſo- 
nable garniſhment, 
quant lour ſeigni- 


LSO divers te- 
nants hold of their 
lords by knights ſer- 
vice, and yet thcy hold 
not by eſcuage, net- 
ther ſhall they pay eſ- 
cuage; as they which 
hold of their lords by 
caſtle-ward, that is to 
ſay, to ward a tower 
of the caſtle of their 
lord, or a doore or 
ſome other place of 
the caſtle, upon rea- 
ſonable warning, when 
their lords heare that 
the enemies will come, 
ors 


rties is an infant or under the age of diſcretion, however true it may be in its ap- 


plication to actual marriages or to contracts of marriage per werba de præſenti, muſt not be conſidered as extending to other 
contracts with an infant, not even contracts of marriage fer werba de futuro; for in them the perſon of full age may, it is ſaid, 
be bouud at all events by our law, and yet as to the infant the contract may be woidable. Accordingly in the caſe of Holt 
and Ward the court held, that if a man of full age enters into a contract of marriage with a woman of 15 per werba de futuro, 
and afterwards marries another woman, an action on the caſe lies againſt him for breach of his promiſe. See 2. Stra. 850. & 
937. & S. C. in Fitz-Gibb, 255 275. 1. Barnad, 208. 247. 333+ 2. Bar nad. 12+ 123. 176, As to the effect of the 26. of G. 2. c. 33. 
on precontracts of marriage, ſee note 4.— (3) In L. and M. the words guere de hoc are added. (4) It ſeems, that precontract is 
now no longer a cauſe for diſſolving a marriage in England; for it appears impliedly taken away by 26. G. 2. c. 33. which 
enaQts, that there ſhall be no ſuit in the eccleſiaſtical court for compelling the celehration of marriage by reaſon of any con- 
tract, whether per verba de præſenti or per werba de futuro, entered into after the 25th of March 1754. It is obſervable, that the 
ſtatute mentions contracts of marriage by future as well as thoſe by preſent words; but notwithſtanding this, it is far from 
being clear, that matrimony could ever be compelled in the eccleſiaſtical court on a contract of the former kind otherwiſe than 
by admonition, and probably it was included in the ſtatute merely from caution. See a. Stra. 938. 


Lib. 2. 


ors oyont, que ene- 
mies voylent vener, 
ou ſont venus en 
Engleterre. Et en 
pluſors auters caſes 
home poit tener per 
ſervice de chevaler, et 
uncore il ne tient per 
eſcuage, ne payera 
eſcuage, ficome ſer- 
ra dit en le tenure 
per graund ſerjeantie. 
Mes en touts caſes 
ou home tient per ſer- 
vice de chivaler, tiel 
ſervice trait all ſcig- 
nior gard et mariage. 


Of Knights Service. Sect; 112. 


or are come in Eng- 
land. And in many o- 
ther caſes a man may 
hold by knights ſer- 
vice, and yet he hold- 
eth not by eſcuage, 
nor ſhall pay eſcuage, 
as ſhall be faid in the 
tenure by grand ſer- 
jeantie. But in all ca- 
ſes where a man holds 
by knights ſervice, 
this ſervice draweth 
to the lord ward and 
mariage. 


caftellani, or conflabularii ca- Vide Mig. Chart. cap 19. 20 W. 


ri, for keepers or conſtables 1. cap. 7- Brack. lib. fl. fol. 363. 
2 - caſtle. * Fleta lib. 2. cap. 43 


garder un 
tower del caſtle, Ce. 


A tower, or a doore, or a 

bridge, or a ſconce, or ſome 

other certaine part of the caſ- 

tle; for the tenure muſt becer- 

taine. And this may be done 

by the tenant himſclfe or his Magna Chart. cap. 20. 
deputie, 


Del ſeignior. For 

it cannot be ot a caſtle of an- 
other; 

Lord and tenant by caſ- 
tle-gard, the lord granteth o- 
ver his ſeigniorie to another, (. Ro, Ab. 513.) 
[a] the caſtle-gard is gone 12 Temps E. 2. tit. Aff. 399. 
becauſe the grantee hath not 31. E. 1. tit. Aff. 441. 
the caſtle. [5] For the ſame (6] 17. E. 3. 65. 72. 4. E.3. 42. 
reaſon it is, that if one hold- 
eth of me, as of my manor 


of D. by fealtie and ſuit of 
court, if I grant over the ſervices of this tenant, the ſuit is gone, becauſe the grantee hath 
not the manor. [e] But if the caſtle be wholly ruinated, Si caflrum fit penitus dirutum, yet [e] 4. Co. 88. Luttrel's cafe, 3. 
the tenure remaineth by knights ſervice, and it goeth in benefit of the tenant, as to the H. S. Bendlocs Cape's caſe, 4. 
rding of the caſtle, untill it be reedified. But ward and mariage belongeth to the lord 3: 55: 
in the meane time. For Littleton in the end of this ſection putteth it for a generall rule in all 
caſes where a man holdeth by knights ſervice, it draweth ward and mariage, 
It the tenant make default in garding of the caſtle, the lord may dittreine for it, and re- 
cover ſatisfaction in dammages. 


Per reaſonable garniſhment + This warning muſt be given by the lord or ſome 
other for him, and the tenant need not to ſtirre untill he have ſuch warning, 


Enemies. Which is to be underſtood of any manner of enemies whatſoever. And 
though Littleton ſpeakes of enemies, yet it ſeemeth that to keep a caſtle in time of inſur- 


rection and rebellion (albeit in proprietie of ſpeech rebels are no enemies) is a tenure by 
knights ſervice. Vide Hill. 8. E. 1. Midd, Rott. 86. 


V oylent Vener. For preparation is to be made upon warning before the enemie 
be come indeed into England. This appeareth to be in time of hoſtilitie and warre, or for 
preparation therefore. Bur a tenure to keepe a caſtle in time of peace only is no knights 
ſervice. 

If the tenant by caſtle-gard doe ſerve the king in his warre, he ſhall be diſcharged againſt the 
lord, according to the quantitie of the time that he was in the king's hoſt, (2. Ro. 
Fleta ſpeaketh of an old word called wardzvite, and (faith he) Significat quietanciam miſeri- Fleta 
rordiæ, in caſu quo non invenerit quis hominem ad æuardam faciendam in caftro, 


Ab. 50 ö.) 
Üb. 1. x 42. 


Sect. 112. 


ND if a tenant, 

which holdeth of 
his lord by the ſervice 
of a whole knight's 
fee, dieth, his heire 
then being of full age 
ſ. of 21 yeares, then 


XElieſe. relevium. Vide Sect. 103. — 


ET ff un tenant, ite $ -— 9 
This word 1s derived from JH = TE. GY 
EA. 


que tient de ſon 
ſeignior per ſervice 
de entier fee de chiva- 
ler, moruſt, ſon heire 
donquez eſteantdeplein 
age / de 21 ans, 


the originall before (1). . 3 
Vora, Reliefe [ 1 J is no 1 Las 
ſervice, but an improvement of ] Temps E. 1. Reliefe. 13. 41. 
the ſervice, or an incident to the E. 3. 22. 4. E. 2. Avowrie. 210, 
ſervice (2), for the which the 7. H. 6. 13. 22. H. 8. Rot. 528. 
lord may diſtreine (3), but can- 34- E. 1. Avowrie 233, (3, Co. 
not have an action of debt (4), 6, Ante 47. b.) 
but 


(1) See ante 76. a. Lord Coke there cites a paſſage from Domeſday book, in which reliefs are mentioned; and from this early 
uſe of the word, and from the terms of a law of Edward the Confeſlor and of two laws of Canute, ſome have inferred, that re- 
liefs were known to the Saxons. This circumſtance is much relied on by thoſe, who inſiſt, that feudal tenures were eſtabliſhed 
in England before the Conqueſt ; and therefore Sir Henry Spelman, who ſupports the contrary opinion, is very full in his ob. 
ſervation on this part of the ſubject. The ſum of what he advances is, that Domeſday book at the utmoſt only proves the uſe 
of reliefs after the Conqueſt, which is not denied; that the ſuppoſed law of Edward the Confeſſor is either not genuine or be- 
longs to William Rufus; that keriot, which is the word uſed in the original language of the laws of Canute, is improperly 
tranſlated relief; and laſtly, that however it might ſuit with the policy of the Normans to aſſimilate reliefs to heriots, there were 
the moſt eſſential differences between the two. According to Sir Henry Spelman, the heriot was paid out of the goods of the 
deceaſed poſſeſſor of the land, the relief by the keir, out of kis own purſe ; the heriots at all events, the relief ozly in caſe of 
taking up the lands in ſucceſſion. Theſe two of the W T taken by Spelman are particularly ſtated here; becauſe they ap- 
u 


ply 
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but his executors or admi- dongue Je ſeignior the lord ſhall have C. 


—＋. ring Tannot dif. vera C. g. pur re- s. for a reliefe, and of 


rraine (1). EE 26 Ga liefe, et del heire celuy, the heire of him, which 
b] Stat. de 1. E. 2 de militibus. And it is to under- 1 1 2 

6 2 — Fodum milits, 4 Je tient per le mei- holds by the moitie of 
caſe. (2. loſt, 596, Ante 69. b.) Enight's fee, conſiſteth of 77e dun fee de chiva- a knights fee, 50 s. 
twentie pound land (2), and ſer, L. g. ef de celuy, and of him, which 


h for his reliefe fo X 
wbbele knight's foo the fourth que tient per le quart holds by the fourth 


part of his fee, viz. five pound, part de fee dun chiva- part of a knights fee, 


and ſo according to the rate. i . . 
Baronia, a baronie, or a ler, 25 f. et fic que 25 $ and ſo he which 


baron's fee, conſiſteth of pluis, pluis, et que holds more, more, and 
thirteene knights fees and the ning, meins. which leſle, leſſe. 
hird part of a knights fee (3), 
which amounteth to foure hundred markes per annum; and the baron for an entire baro- 
7 nie payeth for his reliefe an hundred markes, which is the fourth part of the value of his 
? baronie. 

Comitatg, an earledome, or an earle's fee conſiſteth of a baronie, and the third part of a 
baronie, Mich includeth twenty knights fees amounting to foure hundred pound land per 
annum, and he payeth for his reliefe tor an entire earledome the fourth part of his revenue, 
and that is an hundred pound. All which appeareth by the ſtatute of Magna Charta cap. 2. 
made in the ninth yeare of Henrie the third, at which time there was neither duke, mar- 

ueſſe nor viſcount in England, as before is ſaid. But there be prelidents in the exchequer, 
(2. Ro. Ab, 516.) that a dukedome conſiſting of two earledomes, viz. eight hundred pound land by the ycare, 
5 payeth two hundred pound, and a marqueſſe conſiſting of two baronies, viz. eight hundred 
markes land per annum, and of an earledome and a halte, payeth two hundred markes tor 
his reliefe. What the viſcount ſhould pay in certaine I have not heard. Before the making 
Glanvil, lib, 9. cap. 4. 6. Brac- of the ſtatute of Magna Charta the king had vationabile relewium of noblemen, and it was not 
ton, lib. 2. fol. 83. Britton, ſol, reduced to any certaintie (4), yet ought it to have been reaſonable and not exceſſive. 
178, Ockam 42. F. N. B. 83. I have ſeene the record of a charter made in 20. H. 6. to Henrie Beauchampe earle of 
no Fay lib. 3. cap. 17. Mag- Warwicke, whereby he was created king of the Ile of Wight, to him and the heires males of 
n his bodie, His reliefe was incertaine, and not limited by the ſtatute of Magna Charta. 
Vide Bratton, fol. 84. 74- H. 4. It ĩs to be obſerved, that the words of the ſtatute of Magna Charta be Heres comitis de co- 
in recordo longo. 10. H. 7. 19. : g A ED - Wow wh - led q 
20. E. 3. Aff. 122. tit, Avowrie. 7tatu integro et heres baronis de baronia integra, Sc. ow what an entire earledome and an 
126.18. Aſl. pl. ultimo. 22. E. 3. 8. entire baronie is, hath beene declared before. 

It is alſo to be obſerved, that at and before the ſtatute of Magna Charta all carledomes and 
baronies were derived from the crowne, and were holden of the king in capite, and the king 
would not ſuffer them to be divided, or ſevered. And ſuch entire earledomes, and entire ba- 
ronies are within the ſtatute, but at this day earles and barons are without ſuch carldomes and 
baronies of the Kings gift in chiete, For at the creation of an earle, he hath ſometimes an 
annuitie granted unto him (5), and ſometimes nothing; ſo as ſuch earles and barons ſo created 
are cleerely out of the ſtatute of Magna Charta, and are to pay ſuch reliefes as other men that 

16. E. 3. Eſchange 2. 46. E. 3. hold of the king in capite. For as the heire of a knight ſhall not pay reliete, unleſſe he hath a 
Forfeiture 18. \ * knights fee, &c. ſo neither the earle nor baron ſhall pay any reliefe by this ſtatute, unleſſe he 
hath an earledome, &c. or baronie, &c, 


Son heire de pleine age /. de 21 ans. And yet in ſome caſe the heire ſhall pay 
relie fe when he was within age at the time of the death of his anceſtor, As if a man holdetir 
3- 24. 26. HI. 3. 32. H.8. lands of the king by knights ſervice in capite, and of a common perſon other lands by knights 
2 ſervice, and dieth, his heire being within age, the king hath all in ward by his prero- 
gative untill the full age of the heire, In this caſe the heire ſhall pay reliete to the other lord, 
tor that the king had the wardfhip of bodie and lands. And the lord upon everie deſcent ought 

to have either wardſhip or reliete, | 
1. E. 9 PI. _ 229. 33-E- But if there be lord and tenant by knights ſervice, and the tenant dieth, his heire being 
e within age, the lord wayveth his wardſhip as he may, and taketh himſelfe to his ſeigniorie, in 
this caſe the lord ſhall not have reliete at his full age, becauſe he might have had the wardſhip 
of the bodie and land. Lord and tenant of two manors by divers tenures by knights ſervice, 
the tenant is diſſeiſed of the one, and the diſſeiſor dieth ſeiſed, and the tenant dieth ſeiſed of 
the other, his heire within age, the lord ſeiſed the bodie and lands of that manor, and after 
the heire at his full age recovereth the other manor againſt the heire of the diſſeiſor, he ſhall 
pay reliefe for that manor, and ſo one lord of the heire of one tenant ſhall have both wardſhip- 

during his minoritie and reliete at his full age. 

Son 


24. E. 
Ca. 2. i 


(1) S. p. acc. ante 47. b. poſt 162. b. and x. Show. 36. 

(2) See ante 69. a. and note 3. there. 

(3) As to this notion of there being a certain number of knights fees in a barony and earldom, fee ante 69. a. note 5. 

(4) See 2. Inſt. 7. 8. and Wright's Ten 99. ö 

(5) This annuity is therefore called creation - money, and the grant of it uſually expreſſed, that it was aſſigned in order to en- 
able the grantee the better to ſuſtain his newly-acquired dignity. Mr. Madox gives us various inſtances of ſuch annuities ; 
and it appears, that they were not confined to earls ; for one of the letters patent in bis book is a grant of 10 l. a year by Hen, 
6. out of the crown-revenues in Cumberland to Sir Thomas Percy on creating him baron of Egremont. See Mad. Baron. An- 

lic. 142. In Dyer 2. a. notice is taken of an annuity of this kind, and it is there ſaid to be ſo annexed to the dignity as not to 
alienable. See further as to creation-money, Camd. Britann. ed. 1772. p. 125. 


ply to heriots and reliefs as they are now diſtinguiſhable. See the Ireat. on Feuds in Spelm. Poſthum. 31. It is obſervable, 
that Bracton marks the diſtinction between reliefs and heriots very ſtrongly, and in terms partly correſponding with the idea of 
Spelman ; for after treating at large on reliefs Bracton adds, / quidem alia praflatio, que nominalur heriettum, et que nuliam com- 
parationem habeat ad relevium ; ſcilicet ubi tenens, liber vel ſer uus, in morte ſua dominum ſuum, de quo tenuerit, rejpicit de meliori 

aVerio 
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Son here. D And yet the ſucceſſor of a biſhop or abbot may pay relicfe by preſcrip- | 


tion or grant. 


Sect. 113, 114. 


84 


4J 3. E. 3. 13. 76. 8 R 2. Re- 
efe 14. 3. H. 4. 2. 
Avou tie 124. 


2. I 3. 


If the tenant infeoffeth his heire apparent by colluſion, and dieth, [J] his heire of full (!] 39. E. 3. tit. Reliefe 24. E. 
age, it is a queſtion in our bookes, whether he ſhall have reliefe eithe1 by the common law, J Keucte 11. Bracton lab. 2. 8 


or by the ſtatute of Marlebridge ca. 6. But now the ſtatute [-] of 13. Eliz. ca. 5. hath cleered ( 13. Eliz, cap. 5. 
that queſtion, and that the lord ſhall have relicte 


by colluſion, &c, 


Lect. 113. 


where the conveyance is madè to any perſon 


This is evident, and needeth no explanation. 


EM home poit tener ſon terre 
de ſon ſeignior per le ſervice de 


Al a man may hold his land 
of his lord by the ſervice of 


deux fees de chivaler; et dongue twoknights fees, and then the heire, 
lheire, eſteant de pleine age al being of fuli age at the time of the 
temps de mort fon aunceſtre, pai- death of his anceſtor, ſhall pay to 


era a ſon ſeignior x. I. pur religſe. 


V TA i ſoit 

aiel pier ef 
fits, et la mere moruſt 
vivant le pier de le 
fits, et puis laiel, que 
tient la terre per ſer- 
vice de chivaler, mo- 
ruſt ſeijie, et ja terre 
diſcendiſt al fits la 
mere come heire al 
aiel, que eſt deins age, 
en ceſt cas le ſeig nor 
avera le garde de la 
terre, mes 'nemy le 
garde del corps del 
heire, pur ceo que nul 
ferra en garde de jon 
corps a aſcun ſeignior 
vivant ſon pier, pur 
ceo que le pier durant 
ſon vie avera le ma- 
riage de fon heire 
apparant, et nemy le 
ſeignior. Auterment 
eſt, ou le pier eft mort 
vi vant la mere, lou le 
terre tenus en chi- 


Sect. 114. 


OTE, if there be 

grandtather fa- 
ther and ſonne, and the 
mother dieth living the 
father of the ſonne, and 
after the grandfather, 
which holds his land 
by knights ſervice, dieth 
ſeiſed, and his land de- 
ſcend to the ſonne of 
the mother as heire to 
the grandfather, who 
1s within age, in this 
caſe the lord ſhall 
have the wardſhip of 
the land, but not of the 
bodie of the heire, be- 
cauſe none ſhall be in 
ward of his bodie to 
any lord, living his fa- 
ther, for the father du- 
ring his life ſhall have 
the marriage of his 
heire apparent, and not 
the lord (2). Otherwiſe 
it is, where the father 
dicth living the mother, 


his lord x. pound for relicte (1). 


7 CT. + Yet the fa- 


ther ſhall have the 
marriage of his danghter 


it ſhe be his heire apparent, 
and Littleton's realon ex- 
tendeth to the daughter, tor 
that (ſaith he) the tather ſhall 
have the wardſhip of his heire 
apparent, within which words 
the daughter 1s included, fo 
long as the continueth heire 
apparent, 


Le ſeignior avera 
le gard del terre. Note 


that albeit in this caſe the law 
doth give the cuſtodie of the 
body to the father, and barreth 
the lord thereof, yet the lord 
ſhall have the wardſhip of the 
land by force of the tenure at 
the firit creation thereof. And 
ſo it is if the father marieth 
his heire within age and dieth, 
yet the lord ſhall have the 
wardihip of the land. 


Vivant fon pier. 


This doth not extend to any 
collaterall heire, but only to 
the ſonne or daughter being 
heire apparent; | 

man ſhall have an action of 
treſpaſſe Qrare conſanguines 
um et heredum cepit, and al- 


Fleta, lib. 1. cap 8. 
Diſleiſin, 6, 31. K. 1 Gard. 184. 


8. E 


2. Treſp. 


- «A 
— 


ts. E. 3. 


e.F,N B 


243. Ambicha Gourge's cale, 6. 


CO 2. 


or albeit a a 


beit the words be Cajus mari- . E. 2. 18. E. 3. 25.29. Aff 36. 


tagium ad 
cauſe the well beſtowing of 
his 


ipſum pertinet, be- 29. E. 3. 37. 31. E. 3. Bar. 237. 


(1) See further as to reliefs, Poſt 85. a. at the end of the note there, go. b. gr- a. and b. gt. a. 93. a, 106. a. Wright's Ten. 97. 
and Vin. Abr. Tenures E. a. to O. a. 8 
(2) So in the caſe of the king, the father ſhall have the cuſtody of the bedy and the marriage. 7. Jac. Cur. Ward. Ley. 1. 2. Unton's 


caſe, Hal. MSS, See Ley 1. 


O_——_—_—_ 


__—— 


averio ſuo, vel de ſecundo meliori, ſecundum diverſam locorum conſuetudinem; que quidem praſtatio magis fit de gratia quam de jure, et 
Yue hereditatem non contingit. See Brat. lib. 2. cap. 36. fo. 86. a. See further as to heriots, poſt 185, b.—(2) See acc. Ley on 


Wards and Liv. fol. ed. 17. W. Jo. 133. 


The diſtinCtion is not merely nominal; for lord Coke in another place aſſiæns it as a 


reaſon, why a relief is not within the limitation of go years preſcribed by the 32. H. 8. c. 2. in the caſe of avowry or conuſance for 
unit or ſervice. 2. 1nſt. 95. Note that in the book laſt cited forty years are mentioned as the limitation in the 32. H. 8. but Mr. Ruff- 
head in his edition of the Statutes ſays, that in the record the time is fifty years;—(3) But it is ſaid, that if the relief is claimed, 


not 


Lib. 2. 


32. E. 3. Gard. 32. 30. E. 3. 17. 
. H. 6. 55. 12. H. 4. 16. F. 

B. 143. 31. E. 3. Br. 357. 
9, E. 4. 53. 


doer, but not againſt a gardian 


Vide Flet. lib. 1. cap. 6. See 
W. 2. c. 35. (2. Ro. Ab. 39.) 


(3. Co. 39. a. poſt 88. b.) 33. H. 
6. 53. 7. Co. 13. in Calvin's 
caſe, Vide Flet. lib. 1. c. 12. 8 
cum Patr. de feodo, &c. (Ante 8. 
a. 2. Ro. Ab. 39.) 


Cap. 4. 


Of Knights Service. 


wes heire apparent in mariage 
is a t 9 of his 
houle, yet that is to be under- 
ſtood as againſt a wrong- 


Sect. 115. 


valrie diſcendiſt al where the Jand holden 
fits de part ſon pier, in chivalrie deſcends 
c. to the ſon on the part 


Co 
in chivalrie, and the mother of the father, & 


ſhall have the like writ for taking away of her ſonne and heire apparent. And yet the mother 
ſhall not barre the lord by knights ſervice of his wardſhip of the bodie, as Littleton here faith, 
Qui tamen ex filia tua naſcitur in poteflate tua non eff, ſed patris ejus. 


A ge un ſeig nor. Put the caſe there is lord, & fie tenant by knights ſervice of a 
carve of land, the feme maketh a feoffment in fee upon condition, and taketh the lord to 
huſband, and have iſſue a ſonne, the wife dieth, the iſſue entreth for the condition broken, 
the lord entreth into the land as gardeine by knights ſervice, and maketh his executors, and 
dieth, in this caſe, the executors ſhall have the wardſhip of the land during the minority of 
the heire, but not the wardſhip of the body; for albeit the lord ſeemeth to have a double in- 
tereſt in the wardſhip of the bodie, one as lord, and another as father, yet as father, and not as 
lord in judgement us, he ſhall have the wardſhip of the bodie of his ſon and heire apparent, 
in reſpect of nature, which was before any wardſhip of reſpect of ſeigniories by knights ſer- 
vice began, and that wardſhip by reaſon of nature cannot be waived, and claime made in ref - 
pect of the ſeigniorie. And the executors of the father ſhall not have ſuch a wardſhip, which 


the teſtator had as father, neither can ſuch a wardſhip be forfeited by outlawrie, becauſe it is 
due to the father in reſpect of privitie of nature. 


De ſon heire apparent. And therefore if the father be attainted of felonie, c. then 
cannot the ſonne or daughter be an heire apparent, becauſe the bloud 1s corrupted betweene 


them, and conſequently in the life of the father his ſonne in that caſe ſhall be in ward. 

A woman ſeiſed of lands in fee holden by knights ſervice taketh huſband an alien, and 
hath iſſue, and the wife dieth, the iſſue ſhall be in ward, and the father ſhall not have the cuſ- 
todie of him, for that in the eye of the law he is not his heire apparent, as Littleton here 


ſpeaketh, 


Sect. 


115. 


This ſection is an addition to Littleton (1), and therefore I paſſe it over ; and the rather, for 
that the ſaid ſtatute of 4. H. 7. is become of no force, for that by the ſtatute of 27. H. 8. cap. 


10, all uſes are transferred into poſſeſſion. 


NY A, fi. home ſoit ſeifie de 
terre, que eſt tenus per 
ſervice de chivaler, et fait feoff- 
ment en fee a ſon uſe, et moruſt 
ſeiſie del uſe, ſon heire deins age, 
et nul volunt per luy declare, le 
ſeignior avera briefe de droit 
de gard de corps et del terre, fi- 
come tenant uſt devie ſeiſie del 
demeſne. Et fi le heire ſoit de 
pleine age al temps del morant 
on anceſtor, en tiel caſe il paye- 
ra reliefe, ſicome il fuiſſoit ſeiſie 
del deineſne. Et ceſt per leftatute 
de anno 4. H. cap. 17. 8 


(1) It was firſt introduced in Red. 


OTE, if a man be ſeiſed of land 
which is holden by knight's 
ſervice, and maketh a feoffment in 
fee to his own uſe, and dieth ſeiſed 
of the uſe, his heire within age, and 
no will declared by him, the Lord 
ſhall have a writ of right of the 
wardſhip of the bodie and land, as 
if the tenant had died ſeiſed of the 
demeſne. And if the heire bee of 
full age at the time of the deceaſe 
of his anceſtor, in this caſe he ſhall 
pay reliefe, as if he had been ſeiſed 
of the demeſne. And this is by the 
ſtatute of 4 H. 7. cap. 17. 


INN 


not by reaſon of tenure, but by caſſom, there muſt be a preſcription for the diſtreſs to warrant it. See W. 
ante 47, b. But there are ſome opinions to tne contrary. See 2. Leon, 179. 2. Ro. Rep. 371, 


8 


Jo. 1 33.—( 4) Ace. 


Lib. 2. 


O T: A , 1 * a 4 

gardein en droit 
en chivalrie, et gar- 
dein en fayt en chi- 
valrie. Gardein en 
droit en chivalrie 
eſt, lou le ſeigniour 
per cauſe de ſon 
ſeigniorie eſt ſeiſie 
de gard de terres et 
del heyre, ut ſupra. 
Gardein en fayt en 
chivalrie eft, lou en 
tiel caſe le ſeignt- 
our apres fon ſeiſin 
graunt, per fayt ou 
fauns fayt, le gard 
des terres, ou de 
heire, ou dambideux 
a un auter, per 
force de quel grant 


Of Knights Service: 


Sect. 116, 


OTE; there 1s gar- 

dian in right in 
chivalrie, and gardian 
in deede, in chivalrie. 
Gardian in right in 
chivalrie 1s, where 
the lord by reaſon of 
his ſeigniory is ſeiſed 
of the wardſhippe of 
the lands, and of the 
heyre, ut ſupra. Gar- 
dian in deede in chi- 
valrie is, where in 
ſuch caſe the lord after 
his ſeiſin grants, by 
deed or without deede, 
the wardſhip of the 


lands, or of the heire, 


or of both, to another, 
by force of which grant 
the grauntee 1s in poſ- 


Sect; 116. 


ERF. Littleton divideth 

gardian in Chivalne, 

into gardian in right, a gardi- 

an in fait, And this is evident, 
and needeth no explanation, 


Per fait ou ſans fait. 
Here Littleton aftirmeth, that 
the wardſhip of the body may 
be granted over without deed; 
and herein note a diverſity be- 
tweene an originall chattell of 
a thing that properly lyeth in 
grant, and a chattell derived 
out of a freehold of any thing 
that lyeth in grant. As for 
example, if a man wake a leaſe 
for years of a villeine, this 
cannot be done without deed, 
neither can the leſſee aſſigno it 
over without deed, becaule it 
1s derived out of a freehold 
thatlyeth in Grant, But the 
wardſhip of the body 1s an ori- 
ginal chattel during the mino- 
rity derived out of no free- 
hold ; and therefore as the law 
createth it without deed, ſo it 
may be aſſigned over without 
deed. | 


(2. Ro. Ab. 62.) 


12. E 3. tit. Grant. (9 7. E. 3. 
63. 26. E 3. 65. 28. E. 3. 96. 
14. E. 3. AQ. ſur Left, 17. 25. 
E. 3. 40. 31. E. 3. Vouch. 5. 
46. E. 3. 25. 20. E. 4. 16. 12. 
H. 4. 19. 5. H. 7. 17. 36. 22. El. 
Dyer 371. 35. H. 8. Br. tit 
Crant. 85. 


le grauntee eff en ſeſſion. Then is the A corporation aggregate of 6 . g ft Ong 5 
poſſeſſion. Dongue eff grauntee called gar- man, cannot make a leaſe for fi. C. 34 19, l. C. 33. bel. 

. WY . . yeares without deed, in reſpect 425, b.) * 
le grauntee appel gar- dian in fait, or gardian of the quality of the incorpo- 
deine en Jait. in deed. ration; but their leſſee may 

aſſigne it over without deed. 

If an advowſon be holden by knight's ſervice, and the tenant dieth, his heire being within 27 5 Jo. 2 297 5 au 58. 
age, the Lord cannot grant the wardſhip of the advowſon without deed ; becauſe it is derived 4% 5 A 1. Br => 
out of an inheritance that lyeth in grant, and paſſeth not by livery; tor jus preſentandi eft 366. 368. 246. 43. E. 3. 1. 6. 5. 


incorporale, and fo (albeit there be diverſity of opinion in our bookes) is the law taken at this 


H. 7. 37. 11. H. 6. 4. 6. H. 7. 
day. (1) 


3. 18. Ii. 8. 16. Eli, Dyer 323 
Cu Ap. 


(1) By the 12. Cha. 2. c. 24. tenure by knight's ſervice, whether of the king or of a common perſon, together with all its 
oppreſſive fruits and conſequences, as alſo thoſe of ſocage in capite, is wholly taken away; and every ſuch tenure is converted 
into free and common ſocage. The ſame ſtatute enacts, that all tenures, which ſhould afterwards be created by the king, ſhould 
be in free and common ſocage only, Nothing can be more full in expreſſion, than this act; for befides generally abolitfing te- 
nure by knight's ſervice, and the conſequences peculiar to that tenure and ſocage in capite, it deſcends into particulars with a re- 
dundancy of words, which can only be accounted for by the extreme anxiety to extirpate completely the evils the legiſlature 
bad under contemplation, for which purpoſe it might be deemed moſt ſafe to attack them in every ſhape. We have a> 
ready obſerved in ſome former notes, that homage eſcuage and the aids pur file marier and pur faire fitæ chivaler are expreſls| 
mentioned. It remains to add, that the ſtatute, after taking away the court of wards and liveries, enumerates wardſhips, li- 
veries, primer ſeiſins or ouſterlemains, values and forfeitures of marriages, and fines ſeiſures and pardons for alienation, and 
ſweeps away the whole. But the act preſerves rents certain, heriots, ſuits of court, and other ſervices incident to common 
ſocage, and fealty; and alſo fines for alienation due by the cuſtoms of particular manors, unleſs ſuch fines are for lands in ca- 
pite. Reliefs for lands, of which the tenure is converted into common ſocage, are alſo ſaved in ſome inſtances ; for the clauſe, 
which preſerves rents certain, provides that ſuch relief ſhall be paid in reſpect of ſuck rents, as is paid on the death of a tenant in 
common ſocage. From this clauſe it ſeems, that there can be no relief out of lands which the ſtatute changed into ſocage, unleſs 
where a quit-rent is alſo payable; and the reaſon of thus expreſſing the a& will appear by conſidering, that a year's rent is the 
relief for lands holden by common ſocage, and conſequently is never due out of lands, which are not ſubjeQ to a rent. Seg 
poſt ſect. 126. | 

lt was intended to have continued the notes of fol. 64. a, in this place; but the annotator finds it convenient to poſtpans 
thera to the end of the chapter of Villenage, by 

X 


Lib 2. 


Mirror ca. 1. ſect. 3. 


4. H. 7. ca. 19. 4. Co. Tirring- 
ham's caſe fo. 39. and 4. H. 7. 
ca. 12. 


fa) 20. E. 3. Adme ſurement 8. 
14. Aſl. 21. 24. E. 3. 25. 
®* Mirrcr. 


Bracton fo. 217. Fleta. lib. 2. ca. 
41. Regiſt. orig. 97. Ockam. 38. 


39. 4. E. 3. 1.2. 18. E. 2. tit. 
action ſur leſtat. 45. Temps E. 1. 
Avoury 230. 29. E. 3. 16. 17. 


Cic. lib, x. Offic. 
Virgil. lib. r. Georg. 


Seneca in Epiſt. 


Cap. 5. Of Socage, Sect. 117. 


CHAP. 5. cect. 117. 


Socage. 
FT Enure m Socage.(1) T ENURE en focage ENURE in So- 
Agriculture or Tillage is eft, lou le tenant cage is, where 


f 1 1 . . * 
delle vary: vrofitable for the Zrent de ſon ſeignior the tenant holdeth 


common wealth, wherein the ſon fenement per cer- of his lord the te- 


mea _ 7 — teine ſervice pur touts nancie by certaine 


for by 1 of lands uſed in Maners de ſervices, ſervice for all man- 


ruth to paſture, - ix maine int que les ſervices ner of ſervices, ſo 
inconveniences do daily en- 


creaſe, Firſt idlenefle, which e font pas ſervices that the ſervice be 


is the ground and beginning Jp e aer. . not knights ſervice. 
of all miſchiefs. 2. Depopu- Ayo 45 Sicome 8 


lation, and decay of townes; lou home ttent fon ter- As where a man hold- 


for where in ſome townes 200 re de Jon ſeigniar per eth his land of his 


rſons were occupied, and . . 
nw by' their lawtul labors, fealtte et per certeine lord by fealty and 


by converting of tillage into Vent, pur Touts Maners certaine rent, for all 


paſture, there have beene de ſerviceßs; ou lou manner of ſervices; 
maintained but two or three 


heardmen ; and where men liome tient per homage or elſe where a man 


have beene accounted ſheepe ef frealtie ef certeine holdeth his land by 
of God's paſture, now be- h feal d 
come ſheep men of theſe pa- rent pur touts maners nomage, fealty, an 


ſtures. 3. Huſbandry, which de ſervices; ou lou il certaine rent, for all 


is one of the greateſt com- ,- . 
modities of the realme, is lient per homage et manner of ſervices, 


decayed. 4. Churches are fealty pur touts ma- for homage by itſelfe 
deſtroyed, and the ſervice of ners de ſervices, car maketh not knights 
God neglected by diminution , . 

of church livings, (as by de- homage per foy ne fait ſervice. 

cay of tythes, &c.) 5. Injury pas ſervice de chiva- 

and wrong 1s done to patrons 


and God's miniſters. And ler. 
6. The defence of the land againſt forraine enemies is enfeebled and impaired, the bodies of 
huſbandmen being more ſtrong and able, and patient of cold, heat, and hunger, than of any 
other. | 

The two conſequents that follow of theſe inconveniences, are firſt the diſpleaſure of Al- 
mighty God, and ſecondly the ſubverſion of the policy and overnment of the realm ; 
and all this appeareth in our bookes. And the common law [a] giveth errable land (which 
anciently is called hyde and gaine) the preheminency and precedency before meadowes, paſtures, 
woods, mynes, and all other grounds whatſoever ; and“ averia carucæ the beaſts of the plough 
have in ſome caſes more priviledge than other cattell have, And amongſt the Romans agri- 
culture or tillage was of high eſtimation, inſomuch as the ſenators themſelves would put their 
hand to the plough, and it is ſaid, that never 1 tillage better, than when the ſenators 
themſelves plowed (ſuch force hath the example of ſuperiors) whereof three famous Romanes 
in their ſeveral kinds ſpake. 

Omnium rerum, ex quibus aliquid cxquiritur, nihil agricultura melius, nibil uberius, nihil dulcius, 
uihil libero homine dignius, 


O fortunatos nimium, ſua fi bona norunt 

Agricolas, quibus ipſa procul diſcordibus armis 

Fundit hiumo facilem victum juſtiſſima tellus. 

Nullum laborem recuſant manus, quæ ab aratro ad arma transferuntur, &c. fortior autem miles 
ex confragoſo venit ; ſed ille uuctus et nitidus in primo pulvere deficit, But now let us peruſe our 
author's words, | . 

Socag amt 


17 see right's Ten, 142, and 2. Blackſt. Comment. 5th ed. 79. 


Lib. 2. Of Socage. Sect. 118, 119. 

Socagium. Littleton in this chapter ſection 119. fetcheth this word from the originall, 
Socagium idem oft quod ſervitium face , et ſocu idem oft quod caruca. f. un ſoke ou un carue.(1) 
And Bracton agreeth herewith, Dicitur ſocagium (faith he) à ſocco, et inde tenciites dicuutur 
focmanni, [5] co quod deputati ſunt tantummodo ad culturam, And Benerth fignifieth the ſervice 
of plough and cart. It is to be obſcrved, that in the booke of [e] Domeſday land holden b 
Knight's ſervice was called Tainland, and land holden by Socage was called Reveland ; whic 
appeareth in that it is ſaid there, hc terra uit terra regis Edward: Taineland, ſed poſtea converſa 
eft in Reveland. (2) And in that booke they that held in Socage were called by (overall names, 
as Sochemannt or Sokemanni, which ſtill continueth ; ſometime * Coleberts. 7. qui tenent iu libe- 
rum ſocagium per redditum; and ſometime they are called Radcheneſtres, 7. liberi homines, qui 
tamen arabant, herciabant, falcahant, metebant, &c, And here it appeareth how neceflary it 
3s, that words be fetched trom their originals, and our author ef ver etimologus both in this 
and in many other places in his [4] three bookes. And it is to be obſerved once for all, that 
the legall termination of (agu) in compoſition fignifieth ſervice or duty, as homagium the 
ſervice of the man, eſcuagiam ſerwitium ſouti, le] ſocagium ſervitinm ſoce, hidagium the duty 
to be paid for the hide or plough-land; and ſo of cornagium, corag um, curnagiuiu, cariagium, 
burgagium, villeuagium, and guidagium, (which one deicribeth thus) quod datur alicui, ut tuto 
conducatur per loca alterius, and the like. 


Hint que les ſervices ,] ne ſont pas ſervices de chivaler. And in the 
next ſection he ſaith, and every tenure, that is not a tenant in chivalry, is a tenure in Socage. 
Ex donationibus autem, feoda militaria, wel magnam ſerjantiam non continentibus, oritur nobis 
quoddam nomen generale, quod off ſocagium. Here Littleton ſpeaketh of tenures of common 

rſons ; for grand fer;antie is not knight's ſervice, and yet it is not a tenure in Socage, as 
ſhall be ſaid hereafter, Alſo here he meaneth temporall ſervices, and not frankalmoigne, as 
by the examples he put is manifeſt, and as in his proper place ſhall appeare more at large, 
Alſo here Littleton ſpeaketh of ſocage largely taken, and fo called ab eds; that is, all 
tenures, that have the like effects and incidents belonging to them as ſocage hath, are 
termed tenures in ſocage, albeit originally ſervice of the plough was not reſerved. As if 
originally a roſe, a paire of gilt ſpurs, a rent, and ſuch like were reſerved, or that the tenants 
in condemnatos ultrices manus mittant, ut alios ſuſpendio, alios membrorum detruncatione, &c, 
pruniant, theſe are ſaid to be tenures in ſocage ab effects; tor that there ſhall be like gardein in 
tocage, like reliete, and ſuch other effects and incidents as a tenure in ſocage hath, and are ſo 
termed to diſtinguiſh the fame from knights ſervice, Nay, the worſt tenure that I have read 
of, of this kind, is to hold lands to be w/tor ſceleratorum condemnatorum, ut alios ſuſpendio, alios 
membrorum detruncatione wel aliis modlis juæta quantitatem perpetrati ſceleris puniat, (that is) to be 
a hangman or executioner. It ſeemeth in ancient times ſuch officers were not voluntaries, nor 
for lucre to be hired, unleſſe they were bound thereunto by tenure. And ſo note that ſome 
tenures in ſocage are named à cau/i, and ſome and the greater part ab efſeu. 


Car homage de ſoy ne fait ſervice de chivaler. But it is a preſumption whete 
homage is due, that the land is holden by knights ſervice, as hath beene ſaid. 


Sect. IIS. 


7 Tem home poit tener de ſon ſeig- LSO a man may hold of his lord 
nior per fealty tantum, et tiel 4 by fealty only, and ſuch tenute 
tenure eft tenure en ſocage; car is tenure in ſocage: for every 
cheſcun tenure, que neſt pas tenure tenure, which is not tenure in, chi- 


in chivalry, eft tenure en ſocage. valrie, is a tenure in ſocage. 
Of this ſufficiently hath beene ſaid before. 


Seck. 119. 


T ii eſt dit, que la ND it is ſaid, that the EMP S 
' cauſe, pur que ttiel reaſon, why ſuch te- ; de memory. 
tenure eſt dit et adle no/-= nure is called and hath the 8 memory 
me de tenure en ſocage, name of tenure in ſocage, jive hath had yn 


proote 


(1) Mr. Somner difapproves of this etymology, as not large enough to comprehend all the ſervices of the tenure by ſocage, 


86 


Bracton lib, 2. ſo), 77. 
[5] Glanvil. lib. 9. cap. 9. & 11. 
& üb. 9. ca. 4. Fleta lib. 1. cu. 


8. & liv, 3. ca. 14. & 16. Britton 
fol, 164. 


{c] Domeſday, Herefordſc. Vid, 


evant ſect 1. Sudru. Wende- 
ford. Weſceſte tc. 


* Mich. 10. E. 2. Coram E 
Wilts in Thel. mY 


4 For etimvlogies vid, ſect 95. 
154: 164. 204. 234. 267. 265, 
c. 


le] Fleta lib, 3. ca. 14. Bratton 
lib. 2. cap. 16, Britton. fol. 164 


Ae. . 
* 


DY Mirror, ca. 2. ſect. 18 


F. eta ubi ſupra, 


Ockam, cap. quz per ſolam con- 
ſuetudinem, &c. | 


Ockam, fo. $1, a & b. 


(4. Co. 8.) 


which may be and ſometimes are totally unconnected with the plough. According to him ſocage is derived from the Saxon 
word ſoc, which ſignifies liberty or privilege, and with agium added to denote the agenda or ſervice imported a free or privileged 
tenure ; and this — is preferred by a writer of great judgment. Somn. Gavelk. 133. and 2. Blackſt. Comment. 5th 
ed. 80. However Sir Martin Wright, though he confeſſes the ingenuity of Mr. Somner's derivation, endeavours to juſt}fy 
Littleton's, and thinks that the objection to it is obviated, when it is conſidered, that in the cafe of ſocage-tenures plough - 
ſervice was the moſt ancient and uſual reſervation; to which obſervation one may add, that the propriety of a denomination 
is not always the proper teſt of etymologies. Wright's Ten. 143. It ſeems indeed, that both derivations have their ſhare of pro- 
bability, which is as much as can be expected on a ſubject ſo very uncertain,-(2) This explanation of Taue land and Rewe- 


land 


Lib. 2. 


(6. Co. 59.) 


Cap. Burgage. ſect. 170. 


Mirror. cap. 2. ſect. 18. Vid. 
19. E. 2. Avowrie. 224, 3. E. 2. 
ion, ſur leſt. 24. 
24- 20.E. 4. Avowrie. 124. 39-E. 
3- 17. 39 Aſſ. p. 3. 20. All, 1. 


Cap. Conſumation. ſect. 539. 


10. E. 3. 


Cap. 4. 


proofe to the con- 
trary, nor hath a- 
ny conuſance to the 
contrarie, as ſhall 
be hereafter ſaid 
in his proper place. 
And of 3 
this change, here- 
after ſpoken of, muſt 


be before time of 


memorie ; for with- 
in time of memory, 
the ſervices of the 
plough cannot be 
changed into money 
by conſent of the te- 
nant and the defire 
of the lords, .s. into 
an annuall rent, nei- 
ther by releaſe or 
confirmation or * 
ther conv ce, ſo 
long as the fla. 

remaineth, as 
ſhall be ſaid in his 
due place, 


Dewvoient ve- 
ner oue tour 
Jokes. The plough 


is named propter ex- 
cellentiam ; but the 
ſicle, and the ſyth, 


for the o__ 
ue 


.. 


9. A «+ b 7. ** 
4. E. 3. 161. 6. K. 3. 283. 


harveſt an 
like, are alſo inelud- 
ed. For as carucata 
terre, a plough land, 
may contain houſes, 
milles, paſtures, me- 
dow, wood, &c. as 
pertaining to the 
plough ; ſo un- 
der the ſervice of 
the plough, all ſer- 
vices of tillage or 
huſbandry are in- 
cluded, 

le 


 Uncere 
noſme de ſocage 
demurt. Altho? 
the cauſe where- 
upon the name 
ot ſocage firſt grew 
be taken away, 
yet the name re- 


maines the ſame it 
hath beenc, and is 


rern 
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Of Socage. 


eft ceo; quia ſocagium 
idem eſt quod ſerviti- 
um ſocæ, et ſoca idem eſt 
quod caruca, . s. un ſoke 
ou un carue. Et en anci- 
ent temps, devant le li- 
mitation de temps de 
memorie, grand part de 
les tenants, que tyendront 
de lour ſeigniors per ſo- 
cage, de voient vener ove 
lour fokes, clieſcun de les 


dits tenant pur certein 


jours per an pur arer et 


femer les demeſnes le ſetg- 


nior. Et pur ceo que tielx 
overages fueront fait pur 
le viver et ſuſtenance de 
lour ſeigniors, ils fue- 
ront quits envers four 


ſeigniors de touts ma- 


ners de ſervices, &c. Et 
pur ceo que tielx ſervices 


fueront faits ove lour 
ſokes, tiel tenure fuit ap- 


pel tenure en ſocage. Et 
puts apres tiels ſervices 


Fuerant changes en de- 


nyers, per conſent des 
tenants et per defire 
des ſeigniors, s. en un 
annuall rent, Cc. Mes 
uncore le noſine de ſo- 
cage demurt, et en divers 
lyeux les tenants un- 
core font tiels fervices 
ove tour jokes a lour 


ſeigniors; iſſint que touts 


maners de tenures, que 
ne ſont pas tenures per 
ſervice de chivaler, fant 
appels tenures en ſecage. 


Sect. 119. 


is this; becauſe ſocagium 
idem eft quod ſervitium ſo- 
ce, and ſoca idem eft quod 
caruca, Sc. a ſoke or a 
plough. In ancient time, 
before the limitation of 
time of memory, a great 
part of the tenants, which 
held of their lords by 
ſocage, ought to come 
with their ploughes, every 
of the faid tenants for 
certaine daies in the yeare 
to plow and ſow the de- 
meſne of the lord. And 
for that ſuch workes 
were done for the liveli- 
hood and ſuſtenance of 
their lord, they were 
quit againſt their lord of 
all manner of ſervices, &c. 
And becauſe that ſuch ſer- 
vices were done with 
their ploughs, this tenure 
was called tenure in ſo- 
cage. And afterward theſe 
ſervices were changed in- 
to money by the conſent 
of the tenants and by 
the deſire of the lords, 
vg. into an annual rent, 
&c. But yet the name of 
ſocage remaineth, and in 
divers places the tenants 
yet doe ſuch ſervices with 
their ploughes to their 
lords; ſo that all manner 
of tenures, which are not 
tenures by knights ſervice, 
are called tenures in ſo- 
cage. 


uſed to diſtinguiſh this tenure from a tenure by knights ſervice, N A noſis, perit cag- 


Au, 


land is oppoſed by Sir Henry Spelman, who inveſtigates the ſubje& very minntely, See Spelm Poſthum. 38. 39. In a former 
nate we had occaſion to hint at Sir John Dalrymple's opinion on the ſame ſubject and on the nature of the difterence between 
bock land and folk-land. See ante 6. a. note 6. Since the writing of that note a tract, intitled 4 D:/courſe on the Bock land and 
Folk land of the Saxons, hath been printed, the profeſſed object of which is to examine and confute rhe notions advanced by Sir 
john Dalrymple. This tract, being at preſent only diſtributed amongt the author's friends, is difficult to be procured, and is 
mentioned here for the ſake of ſuch readers as may be curious to explore this dark and controverted ſubject. Sce further 
Fearn, Legigraphic. Chart, of Landed Propert- ante 6, b. 7. a, 5$, a. and 2, Wnitak Hiſt, Mancheſt, 1 54. 


Lib. 2. Of Socage. 


nitio rerum. Et nomina i ponds 
(as Littleton here teacheth) are 


Sect. I20, 121. 


cert? diſtinctio rerum rage Therefore the names of things 
u 


for avoyding of con 


TEM + home tient 

de fon ſeignior per 
eſcuage certaine, /. en tiel 
forme quant leſcuage 
curge et eft aſſeſſe per 
parliament a griender 
ſumme ou meinder ſum- 
me, que le tenant paiera 
a fon ſeig nior forſque 
demy marke pur eſcu- 
age, et nient pluis ne 
meins, a quel graund 
ſumme ou @ quel petite 
ſumme que leſcuage curge, 
&c. tiel tenure eſt tenure 
en ſocage, et nemy ſer- 
vice de chivalrie. Mes 
lou le ſumme, que le te- 
nant patera pur leſcuage 
eft non certain, ſ. lou il 
poit eftre que le ſumme, 
que le tenant patera pur 
leſcuage a fon ſeignior, 
poit eftre a un foits le 
greinder et a auter foits 
le meinder, ſolonque ceo 


que eſt afſeſſe, &c. donques 


tiel tenure eft tenure per 


fervice de chivater. 


certa ſervitia doe ever belong, ſo as the huſbandman may the rather hve in quiet. 


Sect. 120. 


ALSO if a man holdeth 

of his lord by eſcu- 
age certaine, ſ. in this 
manner, when the eſcuage 
runneth and is aſſeſſed by 
parliament to a greater 
or lefler ſum, that the te- 
nant ſhall pay to his lord 
but halfe a marke for eſ- 
cuage, and no more nor 
leſſe, to how great a ſum, 
or to how little the eſcu- 
age runneth, &c. ſuch te- 
nure is tenure in ſocage, 
and not knights ſervice. 
But where the ſumme, 
which the tenant ſhall pay 
for eſcuage is uncertaine, 
ſ. where it may be that 
the ſumme, that the te- 
nant ſhall pay for eſcuage 
to his lord, may be at one 
time more and at another 
time leſſe, according as it 
is aſſeſſed, &c. ſuch te- 
nure is tenure by knights 
ſervice. 


ſion diligently to be obſerved. 


certain is 
not in rei veritate ſer- 
vitium ſcuti, which 
is to be done by 
the body of a man, 
but it is ſerwitium 
crumenæ of mo- 
ney, which is to 
be drawne out of 
the purſe, and that 
is in effect a te- 
nure in ſocage; 
wherein it is to be 
obſerved, that the 
ſervice of payment 
of money is the 
more baſe, and leſſe 
profitable for the 
commonwealth in 
this caſe, and here- 
of ſomewhat hath 
been ſaid before in 
the chapter of Eſ- 
cuage, Sect. 98, 99. 

It a man hold 
by homage, feal- 
ty and eſcuage, ſ. 
by an halfe penny, 
when eſcuage runs 
at fortie ſhillings, 
this is a tenure in ſo- 
cage, and no knights 
ſervice, for two 
cauſes. 

Firſt, it is ſo- 
cage tenure, be- 
cauſe of the cer- 
tainty, for to the 
tenure in ſocage 


Secondly, Eſcuage is to be paid at every time when it is affefled, and here it is not to be 
paid, but when it amounteth to tarty ſhillings. 


ITEM 5 home tient 

fa terre pur pater cer- 
taine rent a jon ſeiguior 
pur caſtle-garde, tiel te- 
nure eſt tenure en ſocage. 


(1) According to Fitzherbert ſuch a tenure was Ii 
out by an heir on attaining his full age, where he hel 


- 


Sect. 121. 


LSO if a man holdeth 

his land to pay a cer- 
taine rent to his lord for 
caſtle-gard, this tenure is 
tenure in ſocage (1). But 


Erein the dif- 

terence ſtand- 
eth thus. If arent 
be paid for ca- 
ſtle-garde, it is 
eleere a ſocage te- 
nure, as it is agre- 


SCUAGE (6. co. 6. b.) 


15. E. 2. tit. Avowrie 215. 31. 


E. 1. Atl. 441. 26. Aſſ. 66, 5. 
E. z. 6. 


- 
* — 


5. E. 4. 128. Vid. Rot. Perl. 4. 
E. 3. nu. 19. Clavering's case 
excellently reſolved in parliament. 
Hill. 3. E. 2, coram Rege Rot. 
34- Agucs Frowick's caſe. 


Vide ſect. 98. 99. 


hts ſervice. This he infers from the form of a writ of livery ſued 
of the king as of an honor in the king's hands by the ſervice of render- 
ing the rent of ten ſhillings a year towards guarding the caſtle of Dover; and Fitzherbert endeavours to account for the te- 


nure's being knight's ſervice, by ſuggeſting, that the ſervice might ancientiy have been guarding the caſtle, and that in modern 


times the king might take a rent in lieu of caſtle-guard, 


which taking of a rent, ſays Fitzherbert, would not alter the nature of 


the tenure. Fitzherb. Nat. Br. 256. However this opinion of the reverend judge is not delivered abſolutely, but is accom- 


panied with a guere ; anc 
ſiſtent with ſocage in capite; 
in capite, 


unleſs the heir was under fourteen at the death of the anceſtor. 


and indeed it ſeems very liable to exception. For—1, The form of the writ relied upon appears quite con- 
ſuing of livery by the heir at full age having been incident to that tenure as well as to knights ſerwice 
See ante 77. a.—2. The propriety of the writ, in 


the caſe to which it is applied, may be ſuſpected; for ſuing of livery by the heir, except in ſome few ſpecial caſes diſtinguiſhed 


by a kind of preſcription of which lord Coke ſpeaks doubtfully, was confined to tenure in capite, 


Y y 


or to uſe the phraſe preferred 


by 


Lib 2. 


Vide 4. Co. 88. in Lutterel's 
Cale, 

19. R. 2. Gard. 195. 26. AT. 
66. F. N. 8. $3. 256. 6. Co. 
20. Gregorie's calc. 


Of Socage. Sect. 122; 123. 


Mes lou le tenant doit per where the tenant ought 
[uy meme ou per un auter by himſelfe or by another 
faire caſtle- garde, iel to doe caſtle-gard, ſuch 
voluntarily pad or Lenure off tenure per ſer- tenure 1s tenure by knights 


given by the te- Vice de chivaler. ſervice. 


nant, and voluntarily received by the lord in lieu of caſtle-gard, yet the tenure by knights 
ſervice remaineth, Vide Sect. 98. & 9g. ü 


Cap. Js | 


ed in Lutterel's caſe 
according to Little- 
ton's opinion. But it 
a ſumme in groſſe, 
or other thing, be 


Seck. 122. 
1 Is called rent 7 TEM en touts caſes LSO in all caſes 
ervice, becauſe it : 
lou le tenant tient where the tenant 


is accompanied with 


ſome corporal ſervice, el ſeignior a pair a 
as fealty at the leaſt ; * © Pp 


in reſpect whereof the luy dſcun certeine rent, 
lord may diſtraine for cel rent eſt appelle rent 


itof common right. See : 
more of this matter in 7 Vice. 


the chapter of Rents. 


holdeth of his lord to 
pay unto him any certaine 
rent, this rent is called 
rent ſervice. 


Sect. 123. 


(2. Re. Abr. 40.) N trels te- 


Vide le fatute de 4. & 5. Ph. & 
Marie. cap. 8. 


(1) Here the word heir 


though it was always clear, | 
focage might not be where the 1 


cond, when the court held, 


nures en 


ſocage. If a man 
be ſeiſed of a rent 
charge, rent ſecke, 
common of paſture, 
and ſuch like inheri- 
tances, which doe 
not lie in tenure, and 
dyeth, his heire 
within age of 14 
yeares; in this 
caſe, the heire may 
choſe his gardein : 
but if he be of ſuch 
tender yeares as he 
can make no choice, 
then (if the father 
hath made no diſ- 
poſition of the cuſ- 
rody of the childe) 


it were moſt fit, 


that the next of kin, & 


to whom the in- 
heritance cannot de- 
ſcend, ſhould have the 
cuſtody of him (2). 
And whoſoever tak- 
eth the rent, &c, the 
heire ſhall charge 
him in an account, 
But if he hold any 
land in ſocage, 
in that caſe the 


is ſignificant, 


Mod. 176. Vin. Abr. Guardian I. 


(2) See poſt 88. b. 


JTEM en tix te- 

nures en ſocage, ſi le 
tenant ad iſſue et devie, ſon 
iſſue efteant deins lage de 
14 ans, donques le prochine 
amy del heire(1), a que llie- 
ritage ne poit diſcendre, a- 
vera la garde de la terre 
et del heir jeſque al age del 
hetr de 14 ans, et tiel gar- 
dein eſt appelle gardein en 
ſocage. Car ſi la terre de- 


ſcendiſt al heire de part le 


pier, donques la mere, ou 
auter procheine coſen de 
part le mere, avera la 
arde. Et ſi le terre diſ- 
cendiſt al heire de part la 
mere, donques le pier ou 
le prochein amy de part 
del pier avera le garde de 
tielx terres ou tenements. 
Et quant lheire vient al 
age de 14 ans compleat, 
il poit enter et ouſter le 
gardein en ſocage, et 


ALSO in ſuch tenures 

in ſocage, if the te- 
nant have iſſue and die, 
his iſſue being within 
the age of 14 yeares, 


then the next friend 
of that heire, to whom 
the inheritance cannot 


deſcend, ſhall have the 
wardihip of the land and 
of the heire untill the 
age of 14 yeares, and 
ſuch gardeine is called 
gardeine in ſocage. For 
if the land diſcend to the 
heire of the part of the fa- 
ther, then the mother, or 
other next couſin of the 
part of the mother, ſhall 
have the wardſhip. And if 
land diſcend to the heir of 
the part of the mother, then 
the father or next friend 
of the part of the father 
ſhall have the wardſhip of 
ſuch lands or tenements. 

oc 


for it ſeems to import, that guardianſhip in ſocage can be of heirs only. However 
that guardian in chivalry could only be on a deſcent, yet ſome have doubted whether wardſhip in 
nfant was in by purchaſe. This point was agitated fo late as the 28th and agth of Charles the Se- 
that guardianſhip in ſocage was equally confined to a deſcent with guardianſhip in chivalry. 2. 


by Mr. Madox ut de corona, 


Fitzherbert's reaſon for conſi 
the ſervice reſerved to be caſtle guard, and the rent to be me: 


whereas the writ in Fitzherbert repreſents the tenure to have been ut de honore, See ante 73. a.—3, 

dering the tenure as knights-ſerviee ſeems unwarranted by the terms of the writ, He ſuppoſes 
'ely taken by the king as a commutation in money; but the writ 
expreſsly 


Lib. 2. 


occupier la terre luy 
meſime, fil voit. Bt tiel 
gardeine en ſocage 
ne prendra afcuns 


ier ou profits de 


tielx terres ou tene- 
ments @ ſon uſe de- 
meſne, mes tant- 
folement al uſe et 
prefit del heire 5 et 
del ceo il rendra ac- 
compt al heire, quant 
pleaſt al heire apres 
ceo que llieire accom- 
phiſh lage de xun 
ans. Mes til gar- 
dein fur fon accompt 
avera allowance de 
touts ſes reaſonable 
coſts et expences en 
touts choſes, &c. Et 
fe tiel gardein maria 
lhetrre deins aut 
ans, il accomptera 
al heire, ou a ſes exe- 
cutors, de value del 
mariage, coment que 
il ne priſt riens pur 
le value del mariage ; 
pur ceo que il ſerra 
rette ſa folly de- 
meſne, que il luy 
votloit marier ſans 
prender la value del 
mariage, ſinon que il 
luy maria a tiel ma- 
riage, que eſt tant en 
value come le ma- 
riage del beire, &c. 


Of Socage. 


And when the heyre 
cometh to the age of 
14 years complete, he 
may enter and ouſt the 
gardian in ſocage, and 
occupy the land him- 
ſelfe, if he will. And 
ſuch gardian in ſocage 
ſhal not take any iſſues 
or profits of ſuch lands 
or tenements to his own 
uſe, but only to the uſe 
and profit of the heire ; 
and of this he ſhal ren- 
der an account to the 
heire, when it pleaſeth 
the heire after he ac- 
compliſheth the age 
of 14 yeares. But ſuch 
gardian upon his ac- 
count ſhall have allow- 
ance of all his reaſon- 
able coſts and expen- 
ces in all things, &c. 
And if ſuch gardian 
marry the heire within 
age of 14 yeares, he 
ſhall account to the 
heire, or his executors, 
of the value of the ma- 
riage, although that 
he tooke nothing for 
the value of the mari- 
age; for it ſhall be ac- 
counted his own fol- 
ly, that he would mar- 
ry him without taking 
the value of the mari- 
age, unles that he mar- 


rieth him to ſuch a marriage, that is as much 
worth in value as the mariage of the heire. 


dye their iſſue within age of 14 yeares, the next of kin of the part of the mother ſhall have 
the cuſtody of the body, and not the next of kin of the part of the father albeit he firſt ſeaſed 


it, becauſe the mother was the cauſe of the gilt. 
cage of the part of his father, and of other lands ; 
ther, and dycth, his iſſue being within the age of 14 yeares, in this caſe ſuch of the next 


88 


Sect. 123. 


ardian in ſocage ſhall take 
into his cuſtody as well the 
rent charges, &c, as the land 


holden 1n ſocage, becauſe he 
hath the cuſtody of the heirc. 


Sz le tenant ad ſue 


et devie. The ſame law 

It is if the tenant hath no 

iſſue, but a brother or co- 

ſin within age of 14 yeares 

at the time of his death. 

[4] Alſo this doth extend as [a] 10. R. 2. Account 122. 
well to iſſue female, as to iſ- 

ſue male, | 


Deins lage de 14 


ans. Of this ſufficient hath 
been ſpoken in the next pre- 
ceding chapter, 


Donques le pro- Cline ih. 7. cap. 11. Britten 


- . 163. Fleta jib. 1. cap. 9. Stat, 
cheime any del here, a de Hibernia, tit. Pas * 


que le enheritance ne (Hloud. 446.) 


ot diſcender. The next 
friend of the heire, &c. Here 
amy or friend is taken tor the 
next of blood. So the effect of 
it is, that the next ot his blood 
to whom the inheritance can- 
not diſcend, herby affinity 
without blood is excluded. 


Le prochein. The 
next. 

[4] If there be three bre- 
thren, and the youngeſt hold- 
eth land in ſocage, and hath 
iſſue and dyeth his iſſue with- 
in age of 14 yeares, both the 
uncles are in equall degree, 
and yet the eldeſt ſhall be 
gardian; becauſe in equall 
degree the law preferreth 
him. [e] And yet if lands [c] Pl. Com, Carre!'s caſe, 
holden in ſocage be given to 
a man and to the heirs of his 
body, and he dyeth his heire 
within age, the next colin of 
the part of the father, albeit 
he be worthier, ſhall not be 
preferred before the next co- 
lin of the part of the mother, 
but ſuch of them as firſt ſeaſ- 
eth. the heire ſhall have his 
cuſtody (1). But if lands be ,, H. 3. Gard. 146. 
given in frankmariage, and (2, Ro. Abr. 40. Ante 22. 3.) 
the donees have iſſue and 


[3] Vid. 30. A, 47. 


If a man be ſeiſed of lands holden in ſo- 
holden in ſocage of the part of his mo- 


of 


(1) This is according to the rule ix æguali jure melior eſt conditio poſſidentis, Plowd. 296. in Carrel's cafe, See too Hawk. Abr 


of Co. Litt. 


expreſsly ſlates the rent to be the ſervice.— 4. If Fitzherbert, by ſaying that the king took the rent for the caſtle-guard, means 
that the latter was ſo changed into the former, that the caſtle · guard could no longer be demanded, then his idea of the tenure's 
continuing to be caſtle-guard and in chivalry is contradicted by Sir William Capell's caſe cited in lord Coke's report of Lut- 
terel's caſe ; for in that the court held, that by ſuch a perpetual change of the ſervice the tenure was converted into ſocage. 
See 4. Co. $8. a.,—=5. The authority of Littleton is clearly againſt Fitzherbert's notion; and according to the opinion of the for- 
mer, a caſe, in which the ſervice reſerved was a yearly rent in money for guard of the caſtle of Dover, was adjudged early in 
the reign of Charles the Firſt. See Litt. Rep. 47. However it ſhould not be concealed, that in this laſt caſe the court ſeemed 
inclined to think, that under ſpecial circumſtances there might be a change of the caſtle - guard into rent by conſent of the king 
and his tenant without altering the tenure, where evidence could be given of the manner in which the change was effected, 


Lib. 2. Cap. 8. Of Socage. Sect. 1 23. 


of kinne of either ſide, as firſt happeth the body of the he ire, ſhall have him (1), but the next of 
blood of the part of the father ſnall enter into the lands of the part of the mother, and the next 
i bol kinne of the part of the mother, ſhall enter into the lands of the part of the father (2). 
8 F. N. B. 1 39. b. Regiſt. [4] If A be gardian in ſocage, of the body and lands of B within the age of fourteene 
r 7. E. 3. 46. 16. E. 3. ac. 5a · yeares, A ſhall be gardian in focage per cauſe de Gard (3). But an infant within age, that [e] is 
roy E. 3-8. 31. F. 3. Enfant 9 not in the cuſtody of another, cannot be gardian in ſocage ; becauſe no writ of account lyeth 
7. E. 2. Account 121. 26. E. inſt * 4 & 4 Ideth thi N al; 
3: 63. 10. H. 6. 14. F. N. B. againſt an infant. And herewith agreeth Bract. LV] and yee eth this reaſon, alium regere non 
118. poteſt, qui ſeipſum regere non novit, And Fleta ſaith, [5] that minor minore m cuflodire non de- 
[ f ] Brad. li. 2. fo. 88. bet ; #5 enim praſumitur male regere, qui ſeipſum regere neſcit. And by like reaſon an ideot, a 
(] Flet. I. 1. ca. 10. man non compos mentis, a — a man cæcus & mutus, or ſurdus & mutus, or a leper re- 
moved by a writ de leproſo amovendo, cannot be gardian in ſocage. But in the caſe of gard per 
cauſe de Gard, there lyeth an action of account againſt A in the caſe aboveſaid. 


i] Lib. Rub. cap. 70. A que le heritage ne poet deſcender. [.] Nullus haredipetee ſuo propinquo wel 


: j 2 — 3 extraneo periculoſa ſane (4) euſtodia committatur, Note [A] this word (poet) mayor can, [/] And 
2 8 a. On; Eliz, $25, therefore this doth not onely exclude an immediate diſcent, but all poſſibility of diſcent, 


Mo. 635.) As it a man hath iſſue two ſons by ſeveral venters, and having lands holden in ſocage of 
[m] Lit. lib. 1. fo. 2, 3. the nature of burgh — — dyeth, the yonger brother within age of 14 yeares, {:] the 
| elder brother of the halfe blood ſhall not have the cuſtody of the land (5); becauſe by poſſibility. 


the elder may inherit the land, for it the yongeſt dye without iflue, and the land diſcend to 
an uncle, the elder brother of the halfe blood may be heire unto him : and herewith doth agree 
our ancient authors. [A] Heres ſokmanni ſub cuſtodia capitalium dominorum non erit, ſed ſub 
cxſlodia conſanguineorum ſuorum propinguiorum, hoc eft, eorum qui conj uncti ſunt jure ſanguini:, & 
non jureſucceſſionis, ex parte quorum non defcendit hæreditas; & regulariter verum eft, quod nunquam 
remanebit aliquis in cuſtodia alicujns, de quo haberi poſſit ſuſpitio, quod welit jus clamare in ipſa hæ- 
reditate, & unde fi plures ſint filie & heredes & tenere debeant in ſocagio, nulla debet efſe in cuſto- 
0 Forte ſc. ubi ſupra. Statut. de dio alterins, [0] And this is contrary to the civil law; tor leges civiles impuberum tutelas 
magio cap. endo, temps E. 1. groximis de eorum ſanguine committunt, five agnati fuerint, cognati, unicuique, widelicet, ſe- 
cundum gradum & ordinem, qui in hereditate pupilli ſucceſſurus ęſt. But this the law of England 

ſaith, 1 quaſi agnum lupo committere ad devorandum (6). 


Donques la mere. Note, albeit land cannot diſcend to the mother from her ſonne, 
(as hath beene ſaid) becauſe inheritance cannot aſcend, yet here it appeareth by Littleton, 
that ſhe is next of blood (7), for none (as hath beene ſaid) can be gardian in ſocage, but the 
next of blood; and the like is to be ſaid of the father, as hereafter next appeareth. 


Dongues le pier. By this it appeareth, that the father in caſe of a tenure in ſocage 
ſhall be gardian in ſocage, and ſhall not have the cuſtody of his eldeſt ſonne, in reſpect of his 
paternall naturall cuſtody, (as he ſhall have in caſe of a tenure by knights ſervice, as before 
appeareth) (8) but as gardian in ſocage. And the reaſon of the diverſity is, for that in the caſe of 
a tenure in ſocage, the father muſt by law be accountable to the ſonne both for his mariage, 

Joi alſo for the profits of his lands, which he ſhould not be if he had the cuſtody of his 


„] BraQ.. lib. 2. fol. 87, 
rit. fol. 163. b. Flet. V. 1. c. 9. 
28, E. 1. Stat, 1. Forteic. c. 40. 


eldeſt ſonne in this caſe as his father in reſpect of nature (9, and the act of law never doth any 
man wrong. ; 
But no lord or other perſon, in reſpect of any tenure by knights ſervice or otherwiſe, ſhall 
have the cuſtody of any childe that 1s heire apparant to his father, but the father only during 
his life, as hath beene ſaid before * 
It is to be obſerved, that in the lawes of England, there are three manner of gardianſhips, 
wiz, by the common law, by ſtatute law, and by cuſtome. By the common law there are 
foure manner of gardians, is. gardian in chivalry (whom Littleton hath deſcribed before 
Sect. 1043, &c.) (11) gardian by nature, as the father of the eldeſt ſon, of whom Littleton hath 
| | ſpoken Sect, 114, (12) gardian in ſocage treated of by Littleton in this Section, and gardian per 
2) 8 E. 3. 43. 8. E. 4. 5: cauſe de nurture; (13) all frequent in [a] our books. By ſtatute, . the ſtatute in 4 & 5 PH. 
(5+ Co. 37.) Mar. of women children, and that is in two manners, either of the father or mother (14) without 
aſſignation, or of uny other to whom the father ſhall appoint the cuſtody, either by his laſt will, 
[5] 3. co. 57. Ratcliffe's or by any act in his life-time, whereof you ſhall reade at large [Y] in Ratcliffe's caſe in my Re- 


caſe, rts (15 . (e] Laſtly, by cuſtome, as of orphans by the cuſtome of the city of London, and 

Er. * 3. Gard. 31. 8. R. 2. 57 other cities and boroughes (16). 

(Cro. Jam. 99.) 1 Tantſolement al uſe et profit del heire. And therefore gardian in ſocage ſhall 
not forfeit his intereſt by outlawrie or attainder of felony or treafon ; becauſe he hath nothing 
to his owne uſe, but to the uſe of the heire. Alſo 


(1) See ante 88. a. note 1.—(2z) Mr. Serjeant Hawkins ſuppoſes an elder brother to purchaſe land and the land to deſcend 
to his younger brother being under 15 in which caſe the infant's paternal and mater nal relations are equally of the blood of 
the firſt purchaſer, aud therefore equally capable of inheriting to them; and then Mr. Serjeant aſks, who ſhall be guardian in 
ſocage. Hawk. Abr. of Co. Litt. Perhaps there may be ſome difficulty in ſolving this queſtion. If Littleton's rule be under- 
' ſtood Hrictiy, there cannot be any guardian in ſocage in ſuch a caſe unleſs the next friend is a father or mother or other lineal 
anceſtor, or of the half blood; for all of the other relations may by poffibility ſucceed as immediate heirs to the ſon. But if the 
next of blood an either fide may be guardian, the mother's blood muſt be preferred, becauſe they are the mg/l remote from the 
ſucceſſion.— (3) Guardian per cauſe de award is, where one infant in wardſhip is guardian of another infant, in which caſe the 
wardihip of the firſt infant intitles his guardian to the wardſhip of the ſecond, But it ſeems, that only guardian in chivalry 
and in ſocage could he guardian per cauſe de ward, See 2. Ro. Abr. 35. 40. and Vaugh. 184 —(4) Size inſtead of ſane ſeems. 
neceſſary to the ſenſe of this patſage.—(5) This point appears to have been adjudged contra in lord Coke's time, though it is 
not taken notice of by him. See Swan's caſe 2. Ro. Abr. 40. Ow. 128, Mo. 635. Cro. Eliz. $25, and 2. And. 1791. However 
as lord Coke here decides againſt the half blood, the queſtion was revived after the Reſtoration ; but the caſe did not produce 
any Opinion of the court. ＋ Jo. 11. The rule as expreſſed by lord Coke certainly excludes the half blood; becauſe be extends 
it to al) poſſibility of deſcent. But if the judgment in Swan's caſe was right, the rule ſhould be confined to all poſſibility of - 
mediate deſcent.— (6) Lord Chancellor accleabield very much diſapproved of the rule of our law, which gives the guardian- 
ſhip in ſocage to the next of kin to whom the land cannot deſcend. He would not allow the excluſion of the heir to the land 
to be founded on reaſon, but deemed it the offspring of barbarous times and the effect of a cruel preſumpt on. Therefore, 
when he was applied to on a like principle, for an order to remove a lunatick from the cuſtody of Mr. Juſtice Dormer, who was 
the lunatick's uncle and next in remainder to him, but had with the conſent of the nominal committee of the ſunatick's perſon 
taken care of him for many years and treated him with the greateſt tenderneſs, under theſe circumſtances his lordhip retuted 

| ra 


Lib 2. Of Socage. Sect. 123. 89 


Alſo if the mother be gardian in ſocage, and taketh huſband; and dyeth, the huſband ſhall Pl. Com. 2 £4 - 
not have this cuſtody by ſurvivour ; becauſe the wife had it ex autær droit, in the right of the (3: Co. 39. J 
heire. BL 

A guardian in ſocage ſhall not [4] preſent to a benefice in the right of the heire ; becauſe he [4d] 8. E. 2. Præſentment 10. 
cannot be accomptable therefore, for that he can make no benefit thereof, for the law doth ab- 7- H. 21. 29. . 3. 89. 29. E. 
horre ſimony or any corrupt contract for benefices ; and therefore in that caſe the heire ſhall 3 5: - N. B. 33. 31. 1 3. E- 
preſent himielfe (1). And. Britton ſpeaking of theſe gardians ſaid well, Les gucuæ gardeins ſont Flas lib 1. 14-5 9 
pluis ſerjants que gardeins, (that is) which gardians are rather ſervants then gardians. (2. Ro. Abr. 41, Cto. Jam. gg. 

Il rendra account, &c. apres que theire ad accompliſbe lage de 14 ans. 3 lu. 156. Polt 120. a. 
This point hath beene much controverted in our bookes, and the cauſes of the doubts have a 
beene, firſt upon the words of the ſtatute of [e] Merlebridge ca. 15. 2. Upon the originall writ [*] It is called the ftatute of 
of account againſt the gardian in ſocage. The words of the ſtatute be cum ad legitimam æta- 1 


N 3 n , t in 82. H. 3. was hold 
tem perwenerit fibi reſpondeat, Sc. and legitima ætas, DJ] lawfull age is xxi yeares. Alſo — 2 e e 


the writ of accompt reciteth the ſaid ſtatute, quare cum de communi conſilio regni naſtri proviſum [ f ] 16. E. 3. Waſt. 100. 18. 
fit, quod cuftodes terrarum & teaementorum, gue tenentur in ſocagio, haredibus terrarum & tene- E. 3. 85. 77+ 29. E. 3: 5: Vide 
mentorum illorum, cum ad plenam ætatem pervenerint, reddant rationabilem compotum, [g] Where- om 3. Gard 31. F. N. B. 178. 


upon it is gathered that no action of account did lye againſt the gardian in ſocage at the f, 1 


. . , . 4 16. E. 2. Account 120. 17, 
common law, untill the heire be of his lawfull age of 21 yeares. But as to the firſt (/egitima K.. ibid. 121. 0 


tas) as the ſtatute [V] ſpeaketh, or plena ætas (as the writ doth render it) are to be under- [4] 2. E. 2 Account. 14. E. 3. 

ſtood ſecundum ſubſectam materiam, that is of the heire of ſocage land, whoſe lawfull and full id. 3. Mar. Dy. 137. Reyiwey131, 

age as to the cuſtody or guardianſhip is 14. And as to the recitall of the ſtatute, [] it is evi- [ i] 18. E. 2. Avowry 220. 

dent that an action of account did lye againſt gardian in ſocage at the common law. And (2. Iaſt. 380. Cro. Cha. 229.) 

that the ſtatute was made in affirmance or declaration of the common law; for the ſtatute 

ſpeaketh onely de cu/fodia parentum, that is of a gardian in right, but yet an action of account 

lyeth againſt him that occupieth the land as gardian, albeit he be not of the blood (as hereafter 

ſhall be ſaid). And upon conſideration had of the faid ſtatute and of all the bookes, it was ad- : 2 

judged in the court of Common Pleas, Paſch. 16. Eliz. Rot. 436. according to the opinion of Paſcl. * Eliz, Rot. 436. in 

Littleton, that the heire after the age of 14 yeares ſhall have an action of account againſt the hk Ea 

gardian in ſocage, when he will at his pleaſure ; and fo is an ancient queſtion well refolved(2), 
Britton was of opinion, that the ſtatute of Merlebridge, which gave the capias in account, Mirror ca. 2. Sect. 17. Britton 

extended to gardian in focage, tor he wrote before the ſtatute ot W. 2. c. 11. But later bookes "a * _ 3 _ 

have over-ruled this point, that no cap/as lyeth againit gardian in ſocage, for the ſtatute ex- 2 8 Merlbr. on 29. W. 4 

tendeth to bailites only. Neither doth the ſtatute of W. 2. extend to gardian in ſocage, for ca. 11. 

that ſpcaketh onely de ſerwicutibus, balivis, camerariis, & receptoribus. 


Mes tel gardien ſur fon account avera alloywance de touts ſes rea- The tzture of Merltr, intended 


by Litil. is Ca. 17. 
ſonable coſts ef expences en touts chojes. (3) And this is due to all accountants by 


the common law{4) ; and fo it is declared by the ſaid ſtatute of Merlebridge, /alvis igſis cuftod:- 
bus rationabilibus miſts ſuis, 


Allowance, What other allowances ſhall the gardian have? If the gardian receive the 41. E. 3. 3. 22. AT. 41. 22. E. 
rents and profits of the lands, and be robbed of the ſame, whether ſhall he be diſcharged 3: HY Fir 9-4 All. 28. 3. 
thereof upon his account? And it ſeemeth, that if he be robbed without his default or negli- . J. 4. b. fe, i. 7. 22. 1. fl. 


gence he ſhall be diſcharged thereof (5). As if a bailife of a manor, or a receiver, or a fac rern“ 


e | [Actor Poct. & Stud. c. 38. fo. 150. 
of a merchant, or the like accountant, be robbed, he ſhall be diſcharged thereof upon his ac- {Cro. Eliz. 219. 1. Ro. Ab, 2. 


count, And ſeeing the gardian ſhall be charged as bailife after the heires age of 14 and be 3.124. 

di ſeharged upon his account, if he be robbed, par: ratione if he be robbed before the age of 14. 

But otherwite it is of a carier, for he hath his hire (6), and thereby implicitely undertaketh the 

ſafe delivery of the goods delivered to him, and therefore he ſhall anſwer the value of them ; pd. : 
if he be robbed of them (7). Note the diverſity, and fo it was reſolved ' in the King's Bench.“ Hil. 38. Eliz, inter Woodliefe 


So ĩt is if goods be delivered to a man to be ſafely kept, and after thoſe goods are ſtollen from _— Q 


. g . . Co. $3. b. Cro. Eliz. $15. 
him, this ſhall not excuſe him ; becauſe by the acceptance he undertooke to keepe them ſafely, E. Jam, 188. Ney 7 he 


and therefore he muſt keepe them at his perill. 29. All. p. 28. 
So it is if goods be delivered to one to be kept, for to be kept and to be ſafely kept is all (Cro. Jam. 188. 189.) 
one in law (g). Butif the goods be delivered to be kept as he would keepe his one, there if 
they be ſtollen from him without his default or negligence, he ſhall be diſcharged. So if 
goods be delivered to one as a gage or pledge, and they be itullen, he ſhall be Aecharged ; 
becauſe he hath a property in them (10), and therefore he ought to keepe them no otherwiſe 


then his owne ; but it he that gaged them, tendred the money before the ſtealing, and the other 
refuſed to deliver them, then tor this default in him he ſhall be charged. 


If A leave a cheſt locked with B to be kept, and taketh away the key with him, and ac- 3. F. 2. tit. Detinue ” 
quainteth (8. Co, 32. 5, Co. 13. b.) 


(1) S. p. acc. ante 19. b. poſt 120. a. S. p. acc. as to guardian by nurture. Cro. Jam. 99. In another work lord Coke ex- 
tends the doctrine ſo far, as to ſay that the infant ſhall preſent <vhaijcever his age may be. 3. Init. 156. But ſome ſuppoſe the 
guardian to have the right of preſenting in the name of the infant. Others again admit the right of the infant in general, but 
add, that if the infant be of ſuch tender years as not to have any diſcretion, then the guardian ſhould preſent tur him, vee 
Vin. Abr. Guardian Q. pl. 2. But the law ſeems now ſettled in the full extent of lord Coke's opinion by a determination of 
lord chancellor King. In a cauſe before him an advowſon had been conveyed te truſtees on truſt to preſent ſuch perſon as 
the grantor his heirs or aſſigus ſhould by deed appoint; and on the principle that an infant of ay age may preſent, his lord- 
ſhip confirmed an appointment by an infant- heir, though it appeared, that the child was not a year old, and that the guar- 
dian guided the child's pen in making his mark and putting his ſeal. 2. Eq. Caf. Abr. Infant B. pl. 3. Vin. Abr. Collation A. pl. 
10. Watl. Clergym. L. ed. 1740. p. 140. Sec alſo 3. Atk. 710 —However, though this deciſion may remove all doubts about the 
legal right of an infant of the moſt tender age to preſent, ſtill it remains to be ſeen, whether the want of diſcretion would in- 

uce a court of equity to controul the exerciſe, where a preſentation is obtained from an infant without the concurrence of 
the guardian.— (2) But againk a teſlamentary or other guardian, whoſe authority doth not determine till the infant is twenty» 
one, or being a female atiains that age or marries, the infant cannot have action of account before; for the rule of the commer 
law is, that account ſhall not lie whilſt the guardianſhip continues. However in equity thg.infant may by prochein amy ſue his 
guardian for an account during the minority, 2. Vern. 242. 2. P. Wms. 119. 1. Veſ. % F Ak. 625.—0(3) Therefore a guar- 
diau cannot be charged in account as a receiver; becauſe then he would loſe his colts and expences; thele it is ſaid belag, in 


L A. 
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enerai allowed only to guardians and bailifs, and not to receivers. Poſt 172. a.— (4) The rule ſeems expreſſed too generally ee 2 a, 4 
ord Coke elſewhere telling us, that a receiver, who is one of the three denominations of accountants known to our law, can 2. 


not charge for colts and expences, except in ſome ſpecial caſes in favour of trade and merchandiſe. Poſt 172. 1. Freem. 378.— 
(5) Tue rule is the lame as to truſtees, though for their greater ſecurity it is uſual to inſert ſpecial proviſions in the inſtrument 
creating the truſt. 2. Cha. Caſ. 2.—(6) But the Aire is not the oxly or principal ground, on which the carrier 18 liable; for 
tagtors, though they alſo receive a reward, are not ſo, except for negligence or by realon of a ſpecial undertaking. The great 
cauſe of the law's charging the carrier is the public employment he exerciſes. 1. Ld. Raym. 917. 1. Salk. 143. 12. Mod. 483.— 
(7) This is by the common 2 or general cuſtom of the fealm; and to recite it in the declaration, as 1s ſometimes the practice 
oth with reſpect to inn-keepers and carriers, ſeems not only unneceſſary but even rather improper ; becauſe it tends to con- 
found the diltinction between ſpecial cuſtonis, which ought to be pleaded, and the general cuſtom of the realm, of which the 
courts are bound to take notice without pleading. Accordingly it ſeems admitted in ſeveral books, that deſcribing the defen- 
dant to be a common carrier, without any thing more, is ſufficient, Hob. 18. 1. Sid. 245. Hardr. 485. 3. Mod. 227. Will, 8 To 
Part 1. page 281.——($) S. C. Mo. 462, Ow. 57. 1. Ro. Abr. 2.— (9) This doctrine was denied by the court in the great * of 
Coggs and Barnard ; and it is now underſtgod, that acceptance of goods to be kept generally is merely an undertaking to op 
them as the party receiving receiving keeps his own. 2. L. Kaym. 911. —In Coggs and Barnard the action was for ſo negligent * 
carrying ſome hogſheads of brandy that one of them was ſtaved; and on motion in arreſt of judgment, the court held 2 a 
Jufficient confideration appeared in the declaration, though it was wholly grounded on a ſpecial undertaking to carry lately, wit at 
ltating, either that the defendant was to have hire, or that he was a common carrier.—(lo) Lord ch j. Holt thought this e 
, 

to uake Luch an der, 1. P. Wins. 260. Sec allo 9. Med. 142. and Cary's Rep. 137-138, But notwithſtanding this cenſure by _= 
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Lib. 2. Cap. 5. Of Socage. Sect. 124. 


Dock. & Stud, 129. b.) uainteth not B what is in the cheſt, and the cheſt together with the goods of B are ſtolen away, 

ſhall not be charged thegewith, becauſe A did not truſt B with them as this caſe is (1). And 

that, which hath beene ſaid betore of ſtealing, is to be underitood alſo of other like accidents, 

as ſhipwracke by ſea, fire by lightning, and other like inevitable accidents (2). And all theſe 

* Paſch. 43. Elis. inter South- caſes were reſolved, and adjudged in the King's Bench, And by theſe diverſities are all the 
r bookes concerning this point reconciled (3). 


(4- Co. 83. b.) Note, reader it is neceſſary for any, that receiveth goods to be kept, to receive them in this 


ſpeciall manner, </z. to be kept as his one, or to keepe them at the perill of the owner (4), 
But now is Littleton to be turther heard, 


Et ſi tiel gardein maria le hieirè deins 14 ans, &c. For it he marry the 
heire after 14, he is out of his cuſtody, and no account ſhall be made therefore. 


Il accountera à luy. He ſhall account for the mariage of the heire, ©. for ſo much 
as any man bona fide had offered for the mariage, or would give in mariage unto him. 


(1. Ro. Abr. 903. 910. Cro.Cha. Ou a es executorg. Not (5) that an infant of the age of 14 may make his will (as 

79.) ſome hereupon have collected); but the meaning of Littleton is, that it after his mariage he 
accompliſh his age of 18 yeares, at what time he may make his teſtament (6), and conſtitute 
executors for his goods and chattells, and the words are ſo to be underſtood, as may ſtand 

7. E 3. 62. 19. E. 3. Account with law and reaſon. Note, executors could not have an action of account at the common 

56. 38. E. 3. 7. 31. E. 3. ut. law, in reſpect of the privity of the account ; but the ſtatute of W. 2, ca. 23. hath given the 

Account 57. action of account to executors, the ſtatute of 25. E. 3. ca. 5. to executors of executors, and the 
ſtatute of 31. E. 3. c. 11. to adminiſtrators, 


3. E. 3. 10. 46. E. 3. Accout Que il voile luy marier ſans prender le value. $9 as the gardian fall not ac- 

49. 2. R. 2. ibid. 45. 6. R. a. count only for that which he ſhall receive in this caſe, but for that alſo which he might receive, 

8 Si non que il luy marier a tiel mariage que eft tant en value, &c. 
This needeth no explanation. 

Hill. 3. E. 2. Coram Rege, Ro. Tf the heire in ſocage be raviſhed out of the cuſtody of the gardian, and the raviſher marieth 

* _ 8 ay the heire, the gardian ſhall have a writ of raviſhment of ward, and recover the value of the 

1. E. 4 19. Ms * mariage, &c. and ſhall account to the heire for the ſame, 

And the gardian in ſocage is bounden by law, that the hcire be well brought up, and that 

his evidences be ſafely kept. 

Trin. 1. H. 5. Coram Rege, Pet. The grandmother of the ſonne and heire of John Bernevill, who beld the manor of To- 

7. Midd. tington in the county of Midd. in ſocage, recovered the heire in a raviſhment of ward againſt 
Simon Chevin, which had maried the ſtepmother of the hœire; and by the rule of the court, 
the plaintite pro uatritura herediset pro cuſtodia evidentiarum inyven't plegios, 


.* 


Sect. 124. 
27 i aſeun ET fi aſcun auter ND if any other 


auter hoine, home, que neſt pro- man, who is not the 

que neſt pas pro- cheine amy, occupie les next friend, occupies the 

cheine amy, c. terres ou tenements del lands or tenements of 

1. * 1 * If a ſtranger entreth in- heire Cole gardeine EN the heire as gardian in 
rr irn ſocage, il ſerra com- ſocage, he {hall be com- 
3. 38. F. N. B. 118. and taketh the profits Pell” de render accompt pelled to yeeld an ac- 


Ail. p. 11. PL Com. 542. 6. E. fant within Age of 145 
of the ſame, the infant 4 hejre, auxi bien ſi- count to the heire, as wel 
may charge him as gar- 


dian in focage. - And come il fuiſſoyt prochein as if he had beene next 
125 0 well agree amy; car i neſt pas friend; for it is no plea 
dont gin 's on. plee pur luy en briefe for him in the writ of 


count againſt a gar- : : * 
dian in ſocage, for the daccompt adire, que account to ſay, that he is 


words be, A B pre f procheine amie, &c. not the next friend, &c. 


fato A rationabilem com- 


potur ſuum de exitibus mes il reſpondra le que] but he ſhall anſwer 
11 


ficient, and juſtly as it ſeems. Other bailees have a property, that is, a ſpecial and limited one; and what hath the pawnee more? 
The only difference 1s in the degree; the pawnee's property, though not abſolute, being rather more enlarged, and for ſome 
pros a beneficial one. 2. L. Raym. 916. Com. Dig. tit. Mortgage and Vin. Abr. tit. Pawn. But whatever the difference may 
in point of property, it is become immaterial fo far as regards tne uſe made of it by lord Coke; becauſe now general bailees 

of goods ate not deemed any farther chargeable for the loſs of them than pawnees. | 
(1) In the cafe here ſtated, the not informing B what was in the cheſt is relied on as the material circumſtance ; but the mo- 
dern doctrine would make it unneceſſary to reſort for aid from it, as according to that B would not be chargeable, though he 
had known the contents of the cheſt. However there are caſes, which turn upon the giving of ſuch information. All. 93. 1. 
Ventr. 258. Carth. 486. 1. Stra. 145. Law of Niſi Prius ed. 1775. p. 71.—(2) Here lord Coke joins loſſes by ſhipwreck and light- 
ning and other like inevitable accidents with thoſe by ſtealing; but other authorities make a diſtinction, and according to them, 
neither carriers nor maſters of ſhips are reſponſible for loſſes by a&s of God or of the king's enemies. 2. Bulſtr. 280. 2. L. Raym. 
918. Vin. Abr. tit, Mafter of a Ship B. pl. 12.— (3) The old doctrine about bailment will be found at large in Southcote's caſe, 
which is cited by lord Coke in the margin. For the modern doctrine, the ſtudent ſhould conſult the famous caſt of 
Coggs and Barnard already cited. Lord chief juſtice Holt's argument in that caſe, as reported by Lord Ray monq, 
particularly merits attention; it being a moſt maſterly view of the whole ſubje& of bailment. Another important 
caſe connected with the ſame ſubjef is that of Lane and Cotton, in which three judges againſt Holt held, that 
action on the cafe will not lie againſt the Maſter of the General Poſt Office for the loſs of a letter with Exchequer bills 
in it. 12. Mod, 472. See further the following books, which are citations from a note by the editor of the 11th edition. — 21. E.4. 
5. 4+ E. 3. 6. 2. H. 7. 11. Palm. 548. W. Jo. 179. Grot. de jur. bell. I. 2. c. 12. ſ. 13. Puffend. de jur. nat, J. 5. c. 4. ſ. C. 7. and 
om. Loix Civ. I. 1. t. 5. ſ. 2. t. 6. ſ. 3. t. . ſ. 3. (4) We have already obſerved, that in general this diſtinction is now exploded. 
Ante 89. a. note 9. See further tit. Bailment and Carrier in New Abr. tit. Bailment and Action for Negligence in Vin. tit. Afton on 
the caſe jor misfeaſance in Com. Dig. Law of Niſi Prius ed. 1775. p. 69.—(5) It is note in all the former editions, but xo? is appa— 
rently the true reading.—(6) There is a great abundance of irreconcileable opinions in our books about the earlieſt age, at which 
a will 


ä» 


* 4 — — m—_ 


moſt deſervedly of high authority, the rule of our law in reſpe& to guardianſhip in ſocage, conſidered as cne ſettling the right by 
nearneſs of blond without regard to perſonal qualifications, which was the point of view in which lord Coke and thoſe he follows ca- 
tolled it, is ſurely very detenſible ; for it gives the cuſtody of the infant's perſon to thoſe, who in point of zcarne/s of blood 2 

qua 


Lib. 2. Of Socage. Sect. 125. 1 


„ 24 occtt ie les terres Whether he hath occu- provenientibus de terris 


. et tenementis ſuis in N. 
ou tenements come gar- pied the lands or tene- que tenentar in ſacagio, 


deine ON jocage OU E. ments as gardian in fo- ef quorum cuftodiam i- 


c . c dem B habuit dum pred. 
Sed quære, // apres Ceo cage Or no. But re, if A infra atatem fuit, ut 
ue le heire ad accom- after the heire hath ac- Air. And true it is, 


' - that in judgement of 
pliſh lage de 14. ans, et compliſhed the age of n I 3 


gardeine en ſocage con- 14. yeares, and the gar- dy of the lands: and he 
tinualment occupia la dian in ſopage continu- is 47 — 22 
. . an the rig t gärdian 
terre tanque lheire ally occupieth the land ; page 7 proprins, 13. F. 3+ Account 57. 22. F. 4. 


i ſein age, /. 21 until the hei and it r 
vient a þ ge, /. re comes to it is no plea for him . 7. J. 4. H. 2. b. b. 7 fl. 7. 


. to denie that he is pro- q 4. 
ans, fi le heire a ſon full age, ſ. of 21 yeares, 7 ** ket ? 
plein age avera action if the heire at his full anſfxer to the taking of 
daccompt envers le age ſhall have an action dhe profits (1), as Little- 

a . . ton here ſaith. 
gardein de temps que il of account againſt the 
occupia apres les dits gardian, from the time Sed guere, Gc. f x. . 8. .. f ;. aw 


I4 ans, come envers that he occupied after the This {le came not bo. 7. E. 4. F. N. B. 118. 


, ; . out of Littleton's quiver ; 
gardeine ON focage, orl ſaid 14 yeares, as gardian for it is evident, that * 
en vers luy come jon bay- in ſocage, or againſt him after the age of 14 
5 as his bailife yeares he ſhall be charg- 


ed as bailife at any time 
when the heire will, either before his age of 21 yeares, or after (2). 


Sect. I25. 
TEM i gardein LSO if gardian in 4 Son proper uſe. 7.R. >. he. 634. 40. F. 5.14. 


. | 5 © 7 1. . . Eliz, Dier 277. 
en chivalry face chivalrie makes „ 1 1 — 4 _ r 
N . . 0 1 Kn! Cr 
?s executors et de his executors and die, vice, * — the 


vy, le heire eftcant the heire being with- biſhop hath in the right of his 


; biſhoprick, the tenant dieth 
deins age, &c. les in age, &c. the execu- gigs heire Kithin hs hs dh 
executors averont le tours ſhall have the fhop either before or after 

as 2 : ſeiture dyeth; neither the 
garde durant le no wardſhip during the King, nor the ſucceſſor of the 
nage, &c. Mes fi nonage, &c. But if the big ſhall have the wardſhip, 


gardein en cage gardian in ſocage but hisexecutors. For albeit 
©, g + Le 8 W 8 the biſhop hath the ſeigniorie, rx 447 44. E. 3. 4s 
Face ſes executors et make his executours ,, aner doit, yet the ward: ?“ f. 4 41. 


devy, le heire efteant and die, the heire be- ſbip being but a chattell he 


. 7 N hath in his owne right, and 
deins lage de 14 ans, ing within the age of 1 chattell cannot 16 this 
fes executors nade- 14 YECAares, his execu- ſucceſſion ot a ſole corpora- 
ront pas le garde; tours ſhall not have Ty eras in the caſe of 
| ; ' 819709 . 
mes un due pro- the wardſhip 1 but an- And yet if a _ have 24. E. 3. 26. 44. E. 3. F. N. f. 
cheine amy, a que other next frlend, to an adrowſon, an 


the 33. See more of this in the 


- . . church become void, and the apter of Warranty, ſe&, 740. 
le heritage ne poyt whom the inheritance bimop die, neither the ſuc. (Cie. Jaw. 248.) 


my diſcend, avera la cannot deſcend, ſhall — nar the executors ſhall 
\ : . preſent, but the king; becauſe 
garde &c. It la cau- have the wardſhip, FOB. (4). 


ſe de diverſity eſt, pur &c. And the reaſon of And ſo it is in cafe where 


ceo que gardein en this diverſitie is be- the king hath wardſhip, + 


a will may be made of perſonal eſtate. Here lord Coke ſtates 18 to be the age; though the reaſons and authorities in favour of that 
time do not appear. Others mention 17, that being the age at which an adminiſtration during the minority of an executor deter- 
mines. 1.Vern. 255. 2. Vern. 558. But this opinion was probably founded on an idea, that our ſpiritual courts make no difference 
between the time for acting as an executor and the time for making a will, which is clearly a miſtaken notion. However it re- 
ceives ſome countenance from the deciſive manner in which a late chancellor of the firſt authority mentions 17, and the am- 
biguous terms in which he ſpeaks of an earlier age. 1. Veſ. 303. 3. Atk. 209. — According to others 15 is the age for males, if 
the party can be proved of ſufficient diſcretion ; but we are not informed why, and therefore little reſpect is due to this opi- 
nion, if that can be deemed one, which in fact was nothing more than a looſe diFun. 2. Vern. 469.— Others doubt, whether 
any time before 21 is not too early; becauſe none can be adminiſtrators till they have attained that age. 1, Vern. 326. The 
reaſons uſually aligned for not granting adminiſtration to any perſon under 21 are, that an adminiſtrator being created by 
ſtatute his age ſhould be according to the common law, and that the ſtatute of diſtribution requires the ſecurity of a hond from 
an adminiſtrator, which an infant cannot give. See the books cited in Vin. Abr. Executors L. 3. pl. 6. This latter reaſon a- 
gainſt an infant's being adminiſtrator is the moſt forcible; but both ſeem equally inapplicable to the other point; the power 
of making a will of perſonal eſtate not being derived from or regulated by any ſtatute, and the giving of a bond being foreign 
to the cate of a teltator.—In Perkins four is ſaid to be the age for making a will of perſonalty ; but though this is the time 
mentioned in the old as well as the new editions of his book, yet, as Swinburne well obſerves, it appears to be an 
error of the preſs by omiſſion of the figure x, and moſt probably xii was the age intended. Perk, ſect. $93: Swinb, Teſtam. 
part 2. ſect. 2. Off. of Ex. cap. 18.—The laſt opinion on the ſubject, and that moſt to be relied upon, diſtinguiſhes between 
males and females, making the teflamentary power to commence in the former at 14, and in the latter at 12. At theſe ages the 
Roman law allowed of teſtaments, and the civilians agree that our eccleſiaſtical courts follow the ſame rule: and to them we 
ought principally to reſort for information on teſtamentary ſubjects; becauſe theſe being ſo peculiarly of ſpiritual conuſance, 
they ſpeak more ex tripode juridico, to uſe the phraſe of a great author, than our common lawyers. Swinb, on Teſtam, part 2, 
1e&. 2. Godolph. Orph. Leg. 276. 2. Strah. Dom. 11. Harr, Juſtin. Inſtit. J. 2. t. 12. f x. But the doctrine is not ſuſtained by 
the authority of civilians only. Some reſpectable books, written by common lawyers, mention 12 and 14 for the ſame pur- 
pole; prohibitions have been refuſed by the King's Bench, when applied for to reſtrain the eccleſiaſtical courts from allow- 
ing wills made at ſuch early ages; and there are ſtances, in which the doctrine hath been recognized and adopted by the 
court of Chancery, Off. of Ex. cap. 18. Sheph. Touchſt. 403. T. Jo. 210, 2. Show. 204. Comb. 50. Prec. in Cha. 316. Gilb. 14. 
Rep. 74. Mol. 3. To conclude this point, it may be added, that as on the one hand the rule of the eccleſiaſtical courts, in hold- 
ing 12 aud 14 to be ages at which males and females according to the difference of ſex firſt have the power of making wills 
of perſeaqity, ſeeras now well eſtabliſhed ; ſo on the other hand it is in ſome degree conſonant to the dottrine of our com- 
mon law; for though {kat is ſilent as to the age for wills of perſonalty, theſe being the ſubjects of a different law, yet it adopts 
the ſame ſtandard of 12 and 14 for other purpoſes, and ſo far deems them the ages of diſcretion, as to give infants of thoſe 
ages the power of chooling guardians, and to preſume that they are doli capaces in reſpect to crimes. 1. Hal. H. P. C. 22. 
(1) That is, whether he took the profits as guardian; for if he aſſumed to take them in that character, he ſhall anſwer for 
them accordingly, though he was not guardian de jure.—(2) Notwithſtanding lord Coke's obſervation on the guære, it is 


in L. and M. Koh, P. and both of the MSS.—(3) Acc. ante 9. a. 46. b. poſt 388. a.—(4) This reaſon requires ſome explanation. 
Ic 


equal pretenſions to the truſt, without the fame temptation in point of intereſt to abuſe it. However in Err the 
oman 


Lib. 2. 


t. E. 3. Account 57. 19. 
ibid. 156. 48. E. of : 


® Rot. Parl. 50. E. 3. nu. 123. 


Cap. 5. 


that is a prerogative that be- 
longeth to the king to provide 
for the church being void; for 
where the tenure by knights 
ſervice is of a common per- 
ſon, the executors of the te- 
nant ſhall preſent where the 
avoidance tell in the life of the 
tenant, 


Le heire eſt ſauns 


remedie, &c. For albeit 
in an action of account a- 
gainſt a gardian in ſocage, 
&c, the defendant cannot 
wage his law, yet in re- 
ſpect of the privity of the 
matters of account, and the 
diſcharge reſting in the know- 
ledge of the parties thereun- 
to, an action of account nei- 
ther lyeth againſt the ex- 
ecutors of the accountant, nor 
at the common law for the 
executors of him to whom 


Of <ocage. 


chivalrie ad le garde 
a ſon proper uſe, et 
gardein en focage 
nad le garde a ſon 
uſe, mes al uſe del 
heire(t). Eten cas lou 
le gardein en ſo— 
cage devy devant a- 
cun accompt fait per 
luy al heire, de ceo le 
heire eft ſans reme- 
die; pur ceo que nul 
briefe daccompt giſt 
envers les executors, 
fi non pur le roy 
ſolement. 


Sect. 126. 


cauſe the guardian in 
chivalrie hath the 
wardſhip to his owne 
uſe, and the gardian in 
ſocage hath not the 
wardſhip to his owne 
uſe, but to the uſe of 
the heire. And in this 
caſe where the gardian 
in ſocage dyeth before 
any account made by 
him to the heire, of 
this the heire 1s without 
remedy, for that no 
writ of account lieth a- 


gainſt the executors (2), 


but for the king onely. 


is Weſtm, 1. cap. 50. 


the account is to be made as is aforeſaid (3); but that is holpen by ſtatute (4)- (*) It hath 
beene attempted in parliament to give an action of account againſt the executors of a gardian 
in ſocage, but never could be effected (5). 


vo non pur le ro ſolement + [a] The reaſon of this is becauſe the King's trea- 
9. ſure is the ſinewes of warre, and the honour and ſafety of the king in time of peace, fe- 
mamentum belli, et ornamentum pacis; and therefore the death of the party ſhall not barre the 

king of his treaſure due unto him upon the account, becauſe it 1s intended, that the king 

was buſied about the publike for the good of the common-wealth, and had not leiſure to call his 

Vid. Sect. 178. Stanf. Prar. 32. accountant to make his account, and nullum tempus occurrit regi ( 6). Littleton ſpeaketh of the 
king's prerogative but twice in all his bookes, vz. here, and Sect. 178. and in both places, 

as part of the lawes of England. Prerogativa is [5] derived of pre . i. ante, and rogare, that 
is, to aſke or demand before-hand, whereof commeth prerogative, and is denominated of the 
moſt excellent part, becauſe though an act hath paſſed both the houſes of the lords and com- 
mons in parliament, yet, before it be a law, the royall afſent muſt be aſked or demanded 
and obtained, and this is the proper ſenſe of the word. But legally (*) it extends to all 
wers, preheminences, and priviledges, which the law giveth to the crowne, whereof 
ittleton here ſpeaketh of one. Bract. lib. 1. in one place calleth it /ibertatem, in another 
privilegium regis ; [e] Britton [d] (following W. 1.) droit le roy; le] regiftr. jus regium, and 


Jus regium coronæ, Ec. 
Sect. 1 26. 


2 TEM le ſeignior, 
de que la terre eſt 


La] Pl. Com. 3 Keyleway 
131. 11. Co. 


[3] Forteſcue fo. 45. Rot. Parl. 
1. H. 4. nu. 188. 2 Com. 236. 
Stanf. Pl. Cor. 162. b. Stanf. 
Pr:er. 1. a. & 10. b. 

[*] Stauf. Prær. 5. 10. 


4] Britton fol. 27. 
e] Regiſt. fol. 61. &c. 


ERTEINE rent. 
A tenant holdeth of 
his lord certaine lands in 


43- E. 3. Barre 294. 9. E. 4. 36. 
Bract. lib. 2. fol. 35. Glanvil 
Ib. 9. cap. 4. (2. Ro. Abr. 59. 
Poſt 145. a.) 


LSO the lord, of 


whom the land 


ſocage, to pay yearely a 
paire of gilt ſpurs or five 
ſhillings in money at the 
teaſt of Eaſter. In this caſe 
the rent is uncertaine, and 
the tenant may pay which of 
them he will at the ſaid feaſt, 
and hikewiſe the tenant may 
pay which of them he will for 
reliete ; but if he pay it not 
when he ought, then may the 


tenus en ſocage, a- 
pres le mort Jon te- 
nant avera reliefe en 
tiel forme. Si le te- 
nant, tient per fealtie 
et certein rent a pater 
annualment, Cc. ſi les 
termes de paiment 


is holden in ſocage, 
after the deceaſe of 
his tenant ſhall have 
reliefe in this manner. 
If the tenant holdeth 
by fealty and certaine 
rent to pay yeerely, 
&c. if the tearmes of 


| ſhip by knight's ſervice is, and one merely of truft, ſuch as a preſentation. 


on 
It is not, that c/oſes in action are in their nature incapable of tranſmiſſion to executors ; ſor the contrary is known to be on 
ſome inſtances of it are here given: but it is, becauſe in the caſe of a choſe in action, fo peculiar as a right of preſentation, the law 
favours the king more than the biſhop's executors, and therefore gives the king, as having in his cuſtody the temporalties of the 
vacant biſhoprick, that preſentation, which executors in general are entitled to when they are oppoſed to an heir. See poſt 388. 
Bro. Abr. Preſentation 34. Watſ. Clergym. L. ed. 1747. P. 72. But then it may be aſked, why the king ſhould not have a like 
reference, in the caſe of the biſhop's being intitled to a wardſhip by Knight's ſervice in right of his ſee and dying before reducing 
it into poſſeſſion by ſeiſure. The anſwer may be, that the law diſtinguiſhes between an zntereft bath of profit and truft, as wal d- 
The law gives the former to the biſhop's execus 
tors, tor the benefit of his perſonal eſtate. It gives the latter to the king; becauſe the preſentation to a vacant church cannot 
lawfully be ſold ; and as the biſhop's perſonal eſtate cannot derive any profit from the preſentation, the law deems it mcre proper 
to follow the temporalties of the ſee to which the advowſon belongs. In a ſubſequent part of the commentary, where it is 
ſaid, that the biſhop's executors ſhall not preſent, becauſe nothing can be taken for a preſentation, lord Coke ſeems to hint at 
ſomething of this kind. Poſt 488, a.” Huwever as a like reaſon might be urged againſt executors in favour of an heir, it is molt 
ſafe to rely on the right of the king as ſettled by authorities and long practice. This preference of the king's title by prerogative 
is carried ſo far, that even preſentation and inflitution in the life-time of the biſhop will not prevail, unleſs there hath been alſo 
an induction. Vin. Abr. Preſentation C. a. E. a. Watſ. Clergym. L. ed. 1747. p. 73. 

(1) Fitzherbert cites two authorities, which make guardianſhip in ſocage grantable. F. N. B. 143. P. But Littleton's opi- 
nion militates ſtrongly to the contrary ; for if ſuch a truſt is ſo perſonal as not to be tranimiſſible to executors, why ſhould it 
be ſo to grantees ? Accordingly in the arguing of a modern caſe it ſeems to have been taken for granted, that guardianſhip in 
ſocage cannot be aſſigned. Gilb. Eq. Rep. 177.—(2) Littleton mutt be underſtood to mean, that at common law account did 
not lie againſt executors ; for in his time it did lie under ſeveral ſtatutes againſt an executor in general, though they were 
deemed not to extend to the executor of guardian in ſocage. See the next note.— (3) This rule of the common law, which did 
not allow of actions of account againſt or for executors, had ſome exceptions, The latter part of the rule did not extend to 
the executors of merchavits; and the king was not within either part. F. N. B. 117. 11. Co. go. a. It ſhouid allobs remarked, 
that though at the common law executors in general were not compellable to account, yet it they conſented to ſettle an. ac- 
count, they were liable to an action of debt for the ballance. F. N. B. page 267. of 4to ed. in lord Hale's notes.—(4) The 13. E. 
1. c 23. gave account to executors; but this being conſtrued to deſcribe immediate executors only, other ſtatutes were made to 
extend the remedy to the executors ofexecutors and to adminiſtrators. 25.8. 3. ſt. 5. c. 5. 31. E. 3. c. 11. 2. Inſt. 404. Ante 98. 
b.—(5) Acc. Cott. Abr. Rec. 131. But now by 4. An. c. 18. ſ. 2. actions of account lie againſt the executors and adminiltra- 
tors of every guardian bailiff and receiver/—(6) See poſt 119. a. and the note there. 


Roman law it ſhould be remembered, that their order of ſucceſſion made it impollible to adopt a diſtinction like that of our 
law in the caſe of guardianſhip in ſocage ; for by the Roman law, the relations both of the father's and mother's load, being 
| | | | ual 


Lib. 2. 


ſont @ payer per deux 
termes del an, ou per 
quater termes del an, 
le ſeignior avera 
del heire ſon tenant 
tant, come le rent a- 
mount, que il paya per 
an. Sicome le tenant 
tient de fon ſeignior 
per fealtie, et x. g. de 
rent payable a cer- 
taine termes ,del an, 
donques theire patera 
al ſeignior x. g. pur 


reliefe, ouſter les x. 


Ss. que il paiera pur 
le rent. 


En meſme le manner eſt, ſi 
home fort ſeifie de certeine terre 
que eſt tenus en ſocage, et fait 
feoffement en fee a ſon uſe, et mo- 
ruſt ſeiſie del uſe, {ſon heire del 
age de 14. ans, ou pluts, et nul vo- 
lunt per luy declare) le ſeignior a- 
vera reliefe del heire, ſicome avant 
Et ceſt per le ſtatute de 
Ann. 19. Hen. 7. cap. 1 5. (2) 


eft dit. 


Of Socage. 


payment be to pay at 
two termes of the 
yeare, or at 4 termes 
in the yeare, the lord 
ſhal have of the heire of 
his tenant as much, as 
the rent amounts unto, 
which he payeth year- 
ly. As if the tenant 
holds of his lord by 
fealty, and tenne ſhil- 
lings rent payable at 
certaine termes of the 
yeare, then the heire 
ſhall pay to the lord 
ten ſhillings for relief, 
beſide the tenne ſhil- 
lings which he payeth 
for the rent. 


Sect. 127. 91 


lord diſtraine for which of (2. Co. 37. 2. Ro, Abr. 519.) 
them he will, But if the te- 
nure be to attend on his lord 
at the feaſt of Chriſtmaſſe, 
or to pay ten ſhillings, there 
the reliefe muſt be ten ſhil - 
lings, becauſe. the other can- 
not be doubled; et fic de fimi- 
libus, 
A pater annuelment. 
If the tenant holdeth of his 
lord by fealty, and to pay e- 
very two or three year ten 
ſhillings, albeit this be no an- 
nuall rent, yet ſhall he pa 
ten ſhillings for reliefe ; et 
de fimilibus, 
But it is to be noted, that 
beſide reliefe, whereof Little- 
ton here ſpeaketh, there be- 
longeth to a tenure in ſocage 
of common right aid for the 
making of his eldeſt ſon a CE 103. F. N. B. 82, 
knight at the age of fiftecne mw 1 * 
years, and to marry his daugh- --W 
ter at the age of 7 yeares (1). 


In the ſame manner it is, if a 
man be ſeiſed of certaine land, which 
is holden in ſocage, and maketh a 
feoffement in fee to his owne uſe, 
and dieth ſeiſed of the uſe, (his 
heire of the age of 14 yeares or 
more, and no will by him declared) 
the lord ſhall have reliefe of the 
heire, as afore is ſaid. And this by 
the ſtatute of 19. H. 7. cap. 15. 


This is an addition to Littleton, whereof I omit it the rather for that the ſtatute of 19. H. 
7. is for the cauſe above mentioned become of none effect. 


T en tiel cas 

apres la mort 
le tenant, til re- 
liefe eft due al ſeig- 
nior maintenant, de 
quel age que le 
heire ſoit ; pur ceo 
que tiel ſeignior 
ne poit aver le garde 
de corps ne de terre 


Sect. 127. 


ND in this caſe, 

after the death of 
the tenant, ſuch reliefe 
is due to the lord pre- 
ſently, of what age ſo- 
ever the heire be; be- 
cauſe ſuch lord can- 
not have the wardſhip 
of the body, nor of 
the land of the heire. 


NU Amtenant, and as 16. H. 9. 4. 18. E. 3. 26. p. 18. 
Littleton ſaith, he BraQon lib. 2. fol. $5. dabit bæ- 
ought not to attend the pay- res una vice redditum ſuum unius 


5 FF. : i duplicatum. Britton fo. 178. 
ment of his reliefe according % Fila lib. 1. = * 


to the daies of paiment of his (2. Ro. Abr. 519.) 
rent; but he ought to have 

his rehete preſently, and for 

the ſame he may incontinent- 

ly diſtraine atter the death of 

the tenant, 

And therefore in the caſe 
aforeſaid, where the tenant 
holdeth by the rent of five 
ſhillings, or a paire of gilt 

: ſpurres, 


(1) We have already had occaſion to obſerve, that theſe aids are taken away by the 12. Cha. 2. c. 24. Ante 56. a. note 1, 


(2) This part about relief from the heir of c 
See poſt 115. a. 


appears in Redman. 


6 


efluique uſe, as lord Coke truly obſerves, is an addition to Littleton; and it firſt 


in equal degree, were equally capable of inheriting ; and the Emperor Juſtinian having wholly deſtroyed the diſtinction between 
the agnati and cograti, there could not be proximity of blood without proximity to the ſucceſſion. Novell. 18. c. 4. 5. Such being 
the difference of the two laws in point of ſucceſſion, it is rather unfair to make a compariſon between them in point of 72 
dianſhip. Beſides nearneſi of blood alone is at beſt a very exceptionable rule for ſettling the right of guardianſhip. It mult fre- 
quently give a title to thoſe, who are in every reſpect the leaſt qualified for a truſt ſodelicate and important, Nearneſs of blood 
ought to be greatly regarded ; particularly in the caſe of parents, whoſe title by nature is ſo ſtrong, that to wreſt from them 
the cuſtody and education of their children, except when there is any groſs miſconduR or the moſt apparent incapacity, would 
be very inhuman indeed, But perſonal qualities, ſituation of life, intereſt in the ſucceſhon, and other circumſtances, whethet 
operating for or againſt, ould alſo be attended to; and hence ariſes the neceſſity of a diſcretionary power in the choice of 
guardians. On this principle in many countries in Europe the father is 


now intruſted with the power of aligning guar 
Aaa | 


ians$ 


Lib 2. Cap. 5. Of Socage. Sect. 128, 


ſpurres, if the heire be not J, feire. Et le ſeig- And the lord in ſuch 
reſently (that is, as preſent- 


y and as conveniently as he 7707 en fiel caſe ne caſe oughtnot to attend 


war, al * 9 doit attendre a le pay- for the payment of his 
COnngder aiter the deat 4 — . 
(Ante 47. b. 2. Ro. Abr. 519.) of his anceſtor ready upon ent de ſon relhefe, reliefe, according to 


the land to yay relicie, the ſolonqgues les termes the terms and dayes of 
lord may diſtrain for which . R 
— 1 will; and if the el Jour de payment payment of the rent; 
tenant tendred either of them de rent; mes il doit but he is to have his 


according to the law, and s 1 5 
none for the lord was rea- aver fo 8 reliefe main- reliefe P reſently, and 


dy there to receive it, yet the fenant, et pur ceo il therefore he may forth- 
— . * that, Por? incontinent (1) with diſtreine after the 
which was tendred, at bis ſiſtraine apres le mort death of his tenant for 


pleaſure (2). 6 6 
ſon tenant pur reliefe. reliete. 


. E. « 190, . H. 6. 2. 
25. Els. Dicr 30 bunt Per. De quel age que le 


13. b. F. N. B. 256. 259. heire ſort. And yet it appeareth in our bookes, that in this caſe the king in caſe of a te- 
| nure in ſocage in chiete ſhall not have primer ſeiſin unleſſe the heire be of the age of 14 yeares 
at the death of his anceſtor ; for if he be under that age, he is in the gard and cuſtody of his 
prochein amy. | : 
But otherwiſe it is in caſe of a common perſon, as here it appeareth. And where in. ſome 
impreſſions theſe words be added (it que il paſſa lage de 14 ans), thoſe words fo added are a- 
gainſt the law, and no part of Littleton's worke (3). | 


Sect. 128. 
N lib. de pepper , meſme le IN the ſame manner 


ou cumyn. Here maner eſt, lou * it is, where the te- 


(Polt 142. a.) it is to be obſerved, that the Js fenant tient de ſon nant holdeth of his 
lord may reſerve pepper, or 


any other things that be ex- ſelgnior. per fealtie lord by fealtie and a 
otica, foreign ot the growth of un li. de peper ou pound of pepper or 
of outlandiſh countreyes or . : 

beyond ſeay as well as of the cummin, et le tenant cummin, and the te- 
growth of England, where- moruſt, le ſeignior a- nant dyeth, the lord 
by navigation (the life of vera pur relief un lib. fhall have for reliefe a 
every 1land) is employed. ; , . 

And where Littleton here put- de Cu mmi, ou un lib. pound of cummain, or 


teth his caſe in the digunc- ge peper, ouſter le a pound of pepper, be- 


tive, if th ant doth hold 
by tidy wad 5 r of common rent. En ſides the common rent. 


pepper or a pound of cum- neſine le maner eſt, In the ſame manner it 


— gpm 6 3 lou tenant tient à is, where the tenant 
of cummin, over and beſides Payer per an certaine holdeth to pay yeare- 


the rent. But if the tenant 7 
holdeth of his lord 'by doing number de cap ons, ou ly a number of ca 


of certaine worke dayes in de gallines, ou un paire pons or hennes, or a 
(z. Ro, Abr. 515.) harveſt, or to attend at de gaunts, ou cer- paire of gloves, or 


Fe „ taine buſhels de fru- certaine buſhels of 
for of corporall ſervice or ment, et hujuſmodi. corne, or ſuch like. 
labour or worke of the tenant, 

no reliete is due, but where the tenant holdeth by ſuch yearly rents or profits, which may be 
paid or delivered, whereof Littleton hath put his examples; and by them is maniteſtly proved, 
that corporall ſervice, worke, or labour, ſhall not be doubled in this caſe (4). 


Ou certaine buſhels de jrument. Here it appeareth, that the reliefe of buſhels 
of corne is to be paid preſently, though the tenant die in winter before corne be ripe, 
Note 
(1) But here we muſt underſtand Littleton to be ſpeaking of a relief due on the deſcent of a fee ſimple in fee tail in foſefion ; 
for if only a remainder on reverſion expettant on an eſtate for life deſcends on the heir, the relief is not leviable till the death 
of the tenant ſor liſe. Keilw. 83. b. Kitch. ed. 1592. fo. 146. b. As to the deſcent of a 1emainder or reverſion expectant on 
an eſtate tail, it ſeems doubtful whether a relief is payable at aꝶ time in reſpect of ſuch a deſcent, Kcilw. 84. a. 
(2) See ante 83. b. note 4. 
(3) Accordingly the words objected to by lord Coke are neither in L. and M. or Roh. —They were firſt inſerted in P. 
(4) But Rolle tells us, that Maſter Herbert of the Inner Temple in his autumn reading 11 Cha. 1. held the contrary. 2. Ro, 
Abr. 515. 


dians for his children by teſtament, and for want of a teſtamentary guardian ſome great magiſtrate or judicial officer is autho- 
rized to nominate; and in other countries guardians are wholly dative by a Ann. Groenweg. de Leg. Abrogat. lib. . 
tit. 15. Voet Coment. ad Indect. I. 26. 1, 2. 3. 1. Strah. Dom. 264. Stair*s Inſt. of Law of Scot]. 3. ed. »: 4 In ze our 
law, as changed by ſtatutes and regulated by the modern practice of the court of chancery, conforms very much to theſe modes 
of preſcribing who ſhall have the guardiaafhip, But this ſubject will be more fully opened in the fucceeding notes. —(7) As ts 
the conſtruction of the words next lead in other caſes, lee ante 10. b. and note 2, there.—($) Ante 84. b.— (o) Lord Coke 

ſhould 


Lib. 2. 


Of Socage. 


Note, here are examples put of ſive natures. 


Sect. 129, 130. 


1. Aromatorum exoticum, of ſpices or drugs 


of outlandiſh growth. 2. Granorum, of corne of Engliſh growth. 3. Avium willaticarum, 
of powltry, as capons, hens, &c. 4. Artificiorum, of handicrafts, as a paire of gloves ge- 


nerally either of outlandiſh or Engliſh, 


Aut fimilium, or ſuch like, (that is) of like out- 


landiſh growth or of Engliſh growth, or of powltry, or of artifices outlandiſh or Engliſh, and 
like herein alſo, that they may be paid or delivered to the lord every year, or every ſecond or 


third year, &c. 


2 ES en aſcun 
caſe le ſeigni- 
our doit demurrer a 
diſtreiner pur ſon re- 
hefe jeſque a certaine 
temps. Sicome le te- 
nant tient de ſon ſeig- 
nior per un roſe, ou 
per un buſhel de roſes, 
a paier al feaſt de Na- 
tivitie de Saint Join 
Baptiſt, ſi tiel tenant 
devie en yuer, donque 
le ſeigniour ne poit diſ 
treiner pur ſon reliefe, 
tanque al temps que 


roſes per le courſe del 


an poient aver lour 
creſſer, &c. et ſic de 
ſimilibus. 


Sect. 1 29. 


UT in ſome caſe 
the lord ought 
to ſtay to diſtreine for 
his reliefe untill a 
certaine time. As if 
the tenant holds of 
his lord by a. roſe, 
or by a buſhell of roſes, 
to pay at the feaſt of 
St. John the Baptiſt, 
if ſuch tenant dieth 
in winter, then the 
lord cannot diſtreine 
for his reliefe, un- 
till the time that roſes 
by the courſe of the 
yeare may have their 
growth, &c. and ſo of 
the like. 


PER le courſe del an. 
Lex 
dinem, the law reſpecteth the 
order and courſe of nature. 
Lex non cogit ad impoſſibilia, 
the law compells no man to 
impoſſible things. The ar- 
82 ab impoſſibili is forci- 
le in law. rpoſſibile eff, quod 
nature rei repugnat, And 
here it 1s to be obſerved, that 
Littleton puts a diverſity be- 
tweene corne and roſes; for 
corne will laſt, And there- 
fore the tenant muſt deliver 
the corne preſently before the 
time of growth, (as before is 
ſaid), and ſo of ſaffron, and 
the like. But roſes, or other 
flowers, that are frudtus fu- 
gaces, cannot be kept, and 
therefore are not to be deli- 
vered till the time of grow- 
1 Neither is the tenant 
driven by law artificially to 
reſerve roſes; for the law 
in theſe caſes reſpecteth na- 
ture, and the courſe of the 


yeare, as Littleton here ſaith, et ars naturam imitatur, et fic de fimilibus. 


TEM + aſcun 

voile demand, pur 
que home poit tener 
de ſon ſeignior per fe- 
alty tantſolement pur 
touts maners des 
ſervices, entant que 
quant le tenant ferra 
Jealtie, il jurera a ſon 
ſeignior que il ferra a 
Jon ſeigniour touts 
maners des ſervices 
dues, et quant il ad 


Sect. 130. 
LSO if any will 


- aſke, why a man 
may hold of his lord 
by fealty only for all 
manner of ſervices, 
inſomuch as when the 
tenant ſhall doe his fe- 
alty, he ſhal ſweare to 
his lord that he will 
doe to his lord all 
manner of ſervices 
due, and when he 
hath done fealty in 


UANT le tenant 
ferra fealty, i 
Jjurera a ſon ſeignior, 


Sc. Here it appeareth, that 
the doing of the tealty is both 
a performance of his ſervice, 
and of his oath alſo when it 
is done, for that no other ſer- 
vice is due; and that one 
oath of fealty is taken of all 
that hold, and 1s not to be 
changed for any noveltie or 
nicety of invention ; for jud- 
pes anciently and continually 

ave ſuppreſſed innovations, 
and would in no caſe change 
the ancient common law, 


11 


92 


(Poſt 197. b.) 


Speftat nature or- 


31. E. 3. tit. Gager deliverance 8. 
38. E. 3. 1. 42. Aſſ. p. 12. 4. E. 
3. ca. 5. 18. E. 3. ca. 4. & 6. 
4. H. 4. ca. 2. 2. H. 4. fo. 18. 


ſhould not be underſtood to aſſert that a guardian by nature is not accountable for the profits of the infant's eſtate; that be- 
ing a doctrine, which ſeems inconſiſtent with the nature of every other kind of guardianſhip except guardianſhip in chivalry, 
It is therefore preſumed, that lord Coke's meaning was, that the father ſhall be deemed guardian 9 becaule in that 


character the law makes him accountable to the ſon for the value is marriage as well as for the pro 


5 of his lands, whereas 
in 


Lib. 2. Cap. 5. Of Socage. 


Il covient que il fait fraltie en tiel caſe 
doit faire a ſon ſeignior nul auter ſervice et 
aſcun ſervice. For there due : a ceo il poyt 
can be no tenure without ſome etre dit, que lou un 
ſervice ; becauſe the ſervice g 

. maketh the tenure. tenant tient ſa terre 

See of this in the chapter of fee Son eſcheat de la de ſon ſeignior, il co- 

kr. Ke. $16.F.N. b. 144 Ferre. Eſchacta is derived of vient, que i doit 

Ante 13. a.) this mu eſchier, gone eft ac- faire a fon ſeignior 
cidere; for an eſcheat is a "WM. 

caſual profit, quod accidit aſcun ſe vice; Car 2 


domino ex eventu et ex inſþe- le tenant ne ſes hetres 


rato, which hapneth to the if 
lord by ehance and unlook- devoy ent # aire nul 


ed for. And of this word Manner de ſervice al 
efchaeta commeth eſchaetor, ſeignior me a {es 
an eſcheator, ſo called, be- / 8 4 fe - 
cauſe his office is to inquire Herres, daonque pe 


of all caſuall profits, and them long temps continue 
to ſeiſe into the king's hands, 


that the ſame may be anſwer- 11 err oit hors de me- 

ed to the king (1). morie et de remem- 
See mor? of this in the chapter of Lands may eſcheat to the nn le quel la terre 
Warrant ie, ſect. lord two manner of wayes 7 3 47 

one by attainder, the other 7 ut tenus de le ſeig 1 


without attainder. By att ior, ou de ſes heires, 
tainder in three ſorts. Firſt, 


wia ſuſpenſus ef per collum. ou nemy, er donques 
— 2 * pf! ies 55 pluis F4 oft et pluis e- 
e 


num (2). Thirdly, Qzia u. . . 
gatus g. Without attainder, diment voilont homes 


as if the tenant dies without dire, que la terre neſt 


heire. „ Pas tenus del ſeig- 
Ou per caſe auter vior on de ſes heires, 


forfe eilure. As if the land que auterment; et fur 
W. 2. ca. 33. Flet. li. 2. ca. 43+ be aliened in mortmaine, or 


& li. 5. ca. 34. 32. H, 8. c, 24. When Littleton wrote, if the Ce i ſeignior per- 


(F. N. B. 144. tenants had erected croſſes dra fon eſcheat de la 
upon their houſes or tene- 


ments, in prejudice of the terre, * Pe 1 caſe au- 
lords, that the tenants Zer forfeiture Ou pro- 
might claim the priviledge of fit gue il poet aver de 
the Hoſpitlers to defend them- | JOEY 

ſelves againſt their lords, le terre. 1/ſint il eſt 


the had forteited their re- realon ue le ei 3 
* But ſince Littleton fc A fe 8 


wrote, the Hoſpitlers are diſ- 77707 et ſes hetr es ont 
ſolved, and conſequently that a/cun ſervice fayt a 


ne”. 4 is ** eux, pur prover et 
O profit. As re. teſtifier, que la terre 
liefe, aid pur file marrier, aid 

pur faire fitz chivaler, and eſt tenus de eux. 

the hke, 


Sect. 130. 


this caſe no other ſer- 
vice is due: to this it 
may be ſaid, that where 
a tenant holds his land 
of his lord, it behoov- 
eth that he ought to 
do ſome ſervice to his 
lord ; for if the tenant 
nor his heires ought 
to do no manner of 
ſervice to his lord 
nor his heires, then 
by long continuance of 
time it would grow 
out of memorie, whe=- 
ther the land were 
holden of the lord, 
or of his heires, or 
not, and then will 
men more often and 
more readily ſay, that 
the land is not holden 
of the lord, nor of 
his heires, than other- 
wiſe; and hereupon 
the lord ſhall loſe 
his eſcheat of the land, 
or perchance ſome 
other forfeiture or 
profit which he might 
have of the land. 80 
it is reaſon, that the 
lord and his heires 
have ſome ſervice done 
unto them, to proove 
and teſtifie, that the 
land is holden of 
them. 


Sect. 


(1) See further as to eſcheat and eſcheator ante 13. and b. 18. b and note 2. there. 4. Inſt. 225. Mad. Excheq. chap. 10. ſ. 2. 

(2) Abjuration, according to the ancient uſe of the word, had the effect of an attainder ; becauſe it was neceſlarily accom- 
panied with the confeſſion of a felony. But this kind of abjuration is not now in force; the privilege of ſanctuary, of which 
it was conſequential, having been taken away by a ftatute of James the Firſt. See 21. Jam. c. 28. ſ. 7. 2. Inſt. 629. and a. Hawk. 
Pl. C. b. 2. c. 32. However the word abjuration is ſtill in uſe in our law for ſozze purpoſes. For—1, ſome ſtatutes, in order to 


judges guilty of a capilal felony; and the word in this ſenſe is 
eff 

ſtatutes make all perſons, who refuſe to take the oath pre 
various penalties and forfeitures ; but this kind of abjuration differs both in 0 


ſecure the efabliſbed religion, require perſons convicted of certain kinds of recuſancy to abjure the 


realm, on pain of being ad- 


ſimilar to the ancient abjuration, and is attended with a like 
„ 35. Eliz. c. 1. and 2. 13.—2. In order to ſecure the aro. ge of the crown as ſettled at and fince the revolution, other 


cribed for abjuriag the pretender and his deſcendants, liable to 
ed and Med from the ancient one. 13. W. 3+ 
c. 6. 1. An. it, 1. c. 22. 1. G. 1, ſt. 2. c. 13. 6. G. 3. c. 52. | | 


— 


in the character of guardian by nature he is only accountable for the latter. — (to) Ante 24. a.—(11) Ante 74. b. Though 


guardian. 


Lib. 2. 


78 pur ceo que 
ſealtie eft incident 
a touts manners de te- 
nures, forſpris le te- 
nure in frankalmoigne, 
( fcome ſerra dit en le 
tenure de franka/moign) 
et pur ceo que le Seig- 
nior ne voiloit al com- 
mencement del tenure 
aver aſcun auter ſer- 
vice, forſque fealtie, il 
eft reaſon, que home 
poet tener de ſon ſeig- 
nior per fealtie tant= 
ſolement; et quaunt il 
ad fait ſon fealtte, il ad 
fait touts ſes ſervices. 


Of Socage. 


Sect. 131. 


ND for that feal- 

tie is incident to all 
manner of tenures, but 
to the tenure in frank- 
almoigne (1), (as ſhall 
be ſaid in the tenure 
of frankalmoigne) and 
for that the lord would 
not at the begianing of 
the tenure have any 
other ſervice but feal- 
ty, it 1s reaſon, that 
a man may hold of 
his lord by fealty 
onely; and when he 
hath done his fealty, he 
hath done all his ſer- 


vices. 


Sect. 132. 


Sect. 131, 132. 


dent. 


Of incidents there be er. ror” 2. 4. 


two ſorts, i. ſeparable, 
and inſeparable, 
Separable, as rents in- 
cident to reverſions, &c. 
which may be ſevered; 
inſeparable, as fealty to 
a reverſion or tenure 
which cannot be ſevered: 
for as all lands and tene- 
ments within England are 
holden of ſome lord or 
other, and either medi- 
ately or immediately of 
the king; ſo to every te- 
nure, at the leaſt fealty is 
an inſeparable incident, 
ſo long as the tenure re- 
maines; and all other ſer- 
vices, except fealty, are 
ſeverable. But where the 
tenure is by fealty only, 
there is no reliefe due for 
the cauſe aboveſaid (2). 


JTEM un home lefſe a 
un auter pur terme de vie 
certaine terres ou tenements, 
ſauns parler de aſcun rent 
render a le leſſor, uncore il 
ferra fealtie a le leffor, pur 
ceo que il tient de luy. Au 
i un leaſe ſoit fait a un home 
pur terme de ans, il eft dit, 


que le leſſee ferra fealtie 


a le leſſor, pur ceo que il ti- 


ent de luy. Et ceo eft prove 
bien per les parols del brief 
de waſt, quaunt le leſſour 
ad cauſe de porter briefe de 
waſt envers luy; le quel 


briefe dira, que le leſſee ti- 


Lſo if a man letteth to an- 
other lands or tenements 

for terme of life, without na- 
ming any rent to be reſerved 
to the leſſor, yet he ſhall do 
fealty to the leſſor, becauſe 
he holdeth of him. Alſo if a 
leaſe be made to a man for 
terme of yeares, it is ſaid, that 
the leſſee ſhall do fealty to 
the leſſor, becauſe he holdeth 
of him. And this is well prov- 
ed by the words of the writ 
of waſt, when the leſſor hath 
cauſe to bring a writ of waſt 
againſt him; which writ ſhall 
ſay, that the leſſee holds his 


T un 
home 
lefſe pur 
terme de 
vie ſauns 


parler de 


rent, Cc. 
i fer- 
ra fealtie, 
Se. 


the reaſon 


is; becauſe 


there 1s a te- 
nure, and 
fealtie (as 
hath beene 
ſaid) is in- 
cident to al 
manner of 
tenures; and 


V. Sect. 214. 


And (Ante 67. a. 68. a.) 


93 


F Ealtie eſt inci- (4. Co. 8. poſt 143. a,) 


ent les tenements de le tenements of the leſſour 2 Ow 
leſſor pur terme de ans. for terme of yeares. So the the law, for 
| the _—_— 

0 


. (1) Tenure at will ſhould be alſo excepted. See the next ſection and ante 67. b. note 2. 68. b. n. 5. However even to tenure 
at wwill fealty may be incident by the cuſſom of a manor ; and fo generally, if not univerſally, it is to copyhold tenures. 10. H. 6. 
13. 20, H. 6. 3. Kitch. on Co. ed. 1592 fol. 132. 4 | 

(2) The reaſon is plain, Socage-relief, being a year's rent, cannot be calculated,if an annval rent 1s not payable. See ante 
85.4.note 1. But as by cuſtom, or by expreſs reſervation on creating the tenure, a payment wholly different from and uncon- 
nected with the yearly rent may be due for relief; ſo it may be preſumed, that by the ſame means a relief may be payable, where 
there is no yearly rent; becauſe the relief is aſcertained, without reference to a yearly rent, in both caſes equally, See Katch. 
on Co. ed. 1592, fo. 103. Here it may not be amiſs to advert to ſome other differences between the ſeveral kinds of relief pay- 
able by locage-tenants. 1. The proper ſocage relief, that is, the relief incident to the tenure by ſocage by the general cultom 
of the realm, is a year's rent, and conſequently can never be payable, except where there is an annual rent; but the wmproper 
ſocage-relief, that is, the relief due either by ſpecial cuſtom or by expreſs reſervation, may be more or leſs than the annual rent, 
or may be payable, where there is no annual rent. 2. The ſocage-relief by common law is only payable on a deſcent and by a 
natural perſon ; but the two other reliefs may be due, where the tenant comes in by purchaſe, or where he takes as a ſole cor- 
poration by ſucceſſion. Ante 84. a. 2.Ro. Abr. 517. 518. 3. If the relief claimed is one at common law, it is preſumed to be 


due, till the contrary appears; that is, unleſs it can be proved, that the relief hath been releaſed, or that the tenure ee 


guardianſhip in c&valry is now taken away by act of parliament, it may be uſeful to recollect ſome general things — 
B | | 


Lib. 2. 


9. H. 6. 41. 10. H. 
4. 1. 21. E. 4. 29. 


Vid. Sect. 84. 


\ 
Cap. 6. 
of the lord, that his tenant 
ſhall be faithfull and loyall to 
him, doth create ſuch a ſer- 
vice as the tenant ſhall be 
bound thereunto by oath, 


Auxi ſi teaſe ſoit fait 


pur ans, Cc. le leſſee 
ferra fealty. For there al- 


ſo is a tenure between them, 
And Littleton's opinion in this 
caſe 1s holden for good law at 
this day (1). 

Et ceo eft prove bien 


per tes parols de briefe, 


Se. Nota, the original 


_ writs are (as it were) the 


(Ante 63. 2. 5. Co, 10.) 


\ 


Bract. Hb. 2. cap. 5. and lib. 4. 
Ca. 2, Britton fo. 164. 166. Mir- 
ror ca. 2, Sect. 18. Glanvil. 
lid. 7. ca. 1. & lib. 12. ca. 3. 
& 25 Fieta lib. 3. ca. 5. 


21. H. 7. 39. 29. E. 3. 14. 


40. E. 3. 20. 8 H. 6. 23. 7. E. 
4 12. 12. H. 8. 8. 


ſerved with an expreſs exemption from relief. 3. Lev. 145. Vin. Abr. Evidence A. b. 28. pl. 5. 


foundations and grounds of 
the law, and, as it appeares 
here by Littleton, are of great 
authority for the proofe of the 
law in particular caſes (2), 


Pur ceo que nil nad 


Of F rankalmoigne. 


Hint le briefe prova 
un tenure enter eux. 
Mes celuy, que eft te- 
nant a volunt ſolonque 
le courſe delcommon ley 
ne ferra fealtie; pur 
ceo que il nad aſcun 
ſure eſtate. Mes au- 
terment eſt de tenant a 
volunt ſolonque le*cu- 
Rome del manor {pur 
ceo que il eft oblige pur 
faire fealtie a ſon ſeig- 
nior pur deux Cauſes. 
L'un eft per cauſe del 
cuſtome ; et lauter eſt, 


pur ceo que il priſt 


fler eftate. Theres fon eſtate en tie 
Uer dt. ere tore te- , 

nant at will ſhall not do fo 7 AVE Pp ur fc ak a / on 
tealty (as hath been ſaid be- fergntor fealty. 


Sect. 133. 
Writ proves a tenure 
betweene them. But 
he, which is tenant at 
will according to the 
courſe of the com- 
mon law, ſhal not do 
fealty; becauſe he 
hath not any ſure 
eſtate. But otherwiſe it 
1s of tenant at will ac- 
cording to the cuſtom 
of the mannor; for that 
he is bound to do fealty 
to his lord for two 
cauſes, The one is, by 
reaſon of the cuſtome, 
and the other is, for 
that he taketh his 
eſtate in ſuch form to 
do his lord fealty. 


fore); becauſe the matter of an oath muſt be certaine. The reſt of this ſection needs no ex- 


plication (3). 


IO Zee 
N abte, Prior, 75 


auter home de 
religion, ou de ſaint 
egliſe. R be 


obſerved, that of eceleſi- 
aſticall perſons ſome be re- 
gular, and ſome be ſecular. 
They be called regular, be- 
cauſe they live under certain 
rules, and have vowed three 
things; true obedience, perpe- 
tuall chaſtity, and wiltull po- 
verty. And when a man 1s 
proteſſed in any of the orders 
of religion, he is ſaid to be 
home de religion, a man of re- 
hgion, or religious. Of this 
ſort be all abbots, priors, 
and others of any of the ſaid 
orders regular, Secular are 
perſons eccleſiaſticall; but 
becauſe they live not under 
certain rules of ſome of the 
ſaid oxders, nor are votaries 


Mignon © 
Enant en frank- 
almoigne eſt, lou un 
abbe, ou prior, ou un 
auter home de religion 
ou de ſaint egliſe, ti- 
ent de ſon ſeignior en 
Jrankalmoigne; que 
eſt a dire en Latin en 
liberam eleæmoſy- 
nam. Et tel tenure 
commencott adefrimes 
en auncient temps en 
tie! forme; quant 
un home en aunci- 
ent temps fuit ſeiſie 
de certain terres 
ou tenements en ſon 
demeſne come de fee, 


CHAp. 6. Sect. 133. 
..... 


Enant in frankal- 
moigne is, where 
an abbot, or prior, or an- 
other man of religion 


or of holy church, 
holdeth of his lord 
in frankealmoigne ; 


that is to ſay in Latine 
in liberam eleæmoſi- 
nam, that is, in free 
almes. And ſuch te- 
nure beganne firſt in 
old time, when a man 
in old time was ſeiſed 
of the lands or te- 
nements in his de— 
meſne as of fee, and of 


the ſame land infeoffed 


ef 
But if the relief be claimed by 


ſpecial cuſtam or ſpecial reſervation, the onus probandi mult neceſſarily fall upon the lord, 4. If the relief is by the common law, 
it is merely a fruit incident to the ſervice; but if the relief is by expreſs reſervatzon, it is a part of the ſervice. This diſtinction, 


however nice it may appear, may be deemed an eſertial one. 


the limitation of 50 


acceptance of rent eſtop the lord afterwards from claiming 


Relief, when only an incident to the ſervice, is not within 
ears preſcribed for ſeiſin of it by the 32. H. 8. c. 2. as hath been obſerved in a former note; nor will 
fuch a relief. Ante 83. a. note 2, Cro. Eliz. 885. But the law 


ſeems to be to the contrary in both theſe particulars, where the relief is part of the ſervice. 5. If the relief is by the common 
law, or by ſpeciat reſervation, the remedy by diſtreſs follows of courſe; but it is ſaid, that for relief by ſpecial cuſtom, diſtreſs 
is not warranted without a preſcription, W. Jo. 133,—Theſe differences between the three kinds of ſocage-reliefs lie ſcattered 
in the books; and thus bringing them into one point of view may be uſeful. The learned reader will judge of their propriety. 
The diligent ſtudent may add to their number, See further Co. Copyhold. chap. 2. Survey. Dial. 4th edit. 95. and the caſe of 
Hungerford and Havyland in W. Jo. 132. 2. Bulſtr. 323. Latch 37. 94. 129. 2. Ro. Rep. 370. O. Bendl. 180, 5 

(1) See ante 67. b. note 2.—(2) See ante 73. b.— (3) It may be proper to conclude this chapter of ſocage, by pointing out 


the 


it; and for the eaſe of the ſtudent in that reſpect, the following particulars, ſelected principally from the chapter of knights- 


ſervice, 


4 
{Me 


Lib. 2. Of Frankalmoigne. Sect. 133. 94 
et de meſines les ter- an abbot and his co- they are for an foke 3 
res ou tenements en- vent, or prior and his gage, an . — e 
feaffa un abbe et ſon covent, to have and deacons, prebends, parſons, 


ip vicars, and ſuch like, All 
covent, ou un pryor, to hold to them and Iich Lade, here jiacludeth 


Sc. a aver et tener a their ſucceſſours in under theſe general words, 


: F de ſaint egliſe, of holy church ; 

UT JUCCC//OTS d r pe pe £4 y , 

euxet lo ft J 55 e and 7 2 1 and none of theſe are in law 
touts jours en pure et almes, or in frankal- gd to be homes de religion, or 


perpetual almoigne ou moigne; or by ſuch religious. 


en frankalmoigne; [ou words, to hold of the . L 1 2 


per tielx parols,atener grantor or of the leſ- meaning is, that the abbot 


de le grantor, ou de le ſor and his heires in on is infeoffed; for he is 
8 „ only a perſon capable, and 
fegſſtar, et de ſes heires free almes: in ſuch the covent are dead perſons 


en frankalmorgne : | caſe. the tenements in law, and have power of 


: , flent | d th h 
(1) en trels caſes les were holden in frank- — * = — "IPL 


f flatutes of 25. H. 8. not 
fFenements font ZFenus almoigne. Littleton panes | all _— _—_ in the — 

priories, monalteries, and 31. H. 8. cap. 13, and 32. H. 8. 
en frankalmorgne. other religious houſes of © 24. Cc. Vide ſcct. 530. 


monkes "_— friers and nuns &c. have been diſſolved, and their poſſeſſions given to the 
crowne (2). | 
The eccleftaſticall ſtate of England, as it ſtandeth at this day, (which is neceſſary for our (4. Inſt. 32 1. 
ſtudent to know) 1s divided 2 provinces, or chbioprieks, (ig.) of — and of PA Le; fe 1 3 Ar 
of Yorke, The arbiſhop of Canterbury is ſtyled Metropolitanus et Primas totius Anglie, and Math. Park de yitis archiepiſ- 
the archbiſhop of Yorke Primas Anglia. Each archbiſhop hath within his province ſuffragan coporam, Linwood, Camden 
biſhops of ſeveral dioceſſes (3). The archbiſhop of Canterbury hath under him within his pro- —— Vid. Rot. parlism. 
vince, of ancient foundations, vi. Rocheſter his principall chaplaine, London his deane, gc. 83 Ad dba — 
Wincheſter his chancellor, Norwich, Lincolne, Ely, Chicheſter, Saliſbury, Exeter, Bathe and ereged a — by. 22 
Wells, Worceſter, Coventry and Litchfield, Hereford, Landaffe, St. David, Bangor, and but by queene Mary it was re- 
St. Aſſaphe, and tour founded by king Henry 8. erected out of the ruins of diſſolved mo- ſtored to be an abbey, and by 
naſteries (that 1s to ſay) Glouceſter, Briſtow, Peterborow, and Oxford. The archbiſhop of "ry gan — ns col. 
Yorke hath under him four, (vz.) the biſhop of the county palatine of Cheſter newly erected — 4 biſhop's * = Tonk 
by king I. 8. and annexed by him to the archbiſhopricke of Yorke, the county palatine of fince tranſlated to Coventry. — 
Durham, Carlile, and the Iſle of Man annexed to the province of Yorke by H. 8. but a H. 8. ca. 31. Camden ubi ſupra, 
greater number this archbiſhop anciently had, which time hath taken from him. The extent = H. . tft fruits and teaths, 
& of every dioceſſe you may elſewhere read, the which for brevity I here omit. All the faid{ ** . . 
archbiſhoprickes, and biſhoprickes of England were founded by the kings of England, To Hold 1 WW 


7 Fre YL] by barony, as hereatter ThalT be ſaid (4). * And every archbiſhop and biſhop hath his Ceane anc SS 2 and chap. of 
& 17 is E Whereot more ſhall beTaid hereafter. The archbiſhop of Canterbury hath the prece- Norwich caſe. Vide Sect. 1 34+ 
7 . dencie, next to him the archbiſhop of Yorke, next to him the biſhop of London, and next 201. 31. H. 8. cap. 10. 
SJ to him the biſhop of Wincheſler (5), and then all other biſhops of both provinces after their 


- 


v * * 2 * 7 
: ancientneſſe. 2 . 7 } ; PALE 
7 , Every dioceſſe is divided into archdeaconries, whereof there be 60; and the archdeacon is 2. 8 yz ah = * 7 AD? 
u, called oculus cpiſcopi; and every archdeaconry is parted into deanries ; and deanries again into 255 / . 2 4 
pariſhes, townes and hamlets, And thus much, 2 the better underſtanding of our author, and Vide more hereof, ſect. 180. -7 * 
how the ſtate eccleſiaſticall ſtandeth at this day, ſhall ſuffice. 528. 648. &c, 


Nur Frankalmoigne, que eft a dire en Latine, in liberam eleamoſinam. 


2. HA fe In Engliſh in free almes. There is an officer in the king's houſe called eleemoſirarius, vulgarly Fleta lib. 2. cap. 23. 
£63 Sp called the king's almner (whoſe office and duty is excellently deſcribed in ancient authors), 
a wiz. Fragmenta diligenter colligere, at diligenter diftribuere fingulis diebus egenis; ægrotos et 
7 M, 2 leproſos, incarceratos, parpereſque viduas, et alias egenos vagoſque in palria commorantes charitative 
Ae Zylſſiare : item equos relictos, robas, pecuniam, et alia ad eleemoſinam largita recipere, et fideliter 
ene /, 7 giſtribuere. Debet etiam regem ſuper eleemofine largitione crebris ſummonitionibus ſtimulare, præ- 
/, 2 diebus ſanforum, et rogare ne robas ſuas, que magni ſunt pretii, hiſtrionibus, blanditoribus, 
A,. Waccuſatoribus, ſeu meniſtrallis, ſed ad eleemaſinæ ſue incrementum, jubeat largiri (6). 
Ae ab, All eccleſiaſticall perſons may hold in frankalmoign be they ſecular or regular; and no lay 
2 * perſon can hold in 3 This adjective (Iiher) doth diſtinguiſh many things in law vide Sea 1. Bract. lib. 4. c 37 
3 rom others; as here /:bera clecmaſtna are words appropriated to this caſe, and doth diſtinguiſh 38. Britton cap, 32, 
/ 2 big it from a tenure by divine ſervice ; Iiberum tenementum from a tenure in villenage or by copy- 
'5-/\ hold or baſe tenure; liberum frodum franke fee from a tenure in ancient demeane ; I- 
berum ; 
the ſeveral changes made in the tenure of ſocage by the ſtatute of the 12. Cha 2. c. 24, ſo often mentioned. 1. It takes away 
the aids pur file marier and fur faire fitz chivalter, which were incident to all ſocage-tenures. 2. It relieves ſocage in capite from 
the burthen of the king's primer ſe;/in and of fines of alienation to the bing; to both of which ſccage in capite was equally liable 
with tenure by knights ſervice in capite, though not ſo to wwardſ/hip. At extends the father's power of ere guardians by 
deed or will, which by the 4. and g. Phil. and Mar. the firſt ſtatute conferring ſuch a power was reſtricted to female children, 
to children of bo ſexes, and thus ſupplied the means of ſtill further preventing guardianſhip in ſocage. In all other reſpects 
the tenure in ſocage ſeems to be under the ſame circumſtances, and attended with the ſame conſequences, as it was before the 
Reſtoration, But the ſtatute of Charles the Second goes further than the mere alteration of ſocage; and having thus reformed 
and improved this favourite tenure, in the next place provides for the extenſion of it throughout the kingdom. This the ſta- 
tute effeQually ſecures, by converting into ſocage all tenures by knights ſervice, and by taking from the crown the power of 
creating any other tenure than ſocage in future, 5 
(i) The words between brackets are in L. and M. but not in Rob. — (z) The ſtudent wilt find a good hiſtory of the diſſolu- 
tion of monaſteries in England in the excellent preface to that moſt valuable work the Notitia Monaſtica, by biſhop Tanner.— 
(3) Here biſhops are ſtyled ſuffragans in reſpect of their relation to the archbiſhop of their province; but formerly each arch- 
biſhop an Ne had alſo his ſuffragan, to aſſiſt him in conferring orders and in other ſpiritual parts of his office within his 
dioceſe. Thelen our eccleſiaſtical law are called ſuffragan-biſhops, and reſemble the chorepiſcopi or biſhops of the country in the 
early times of the chriſtian church. How this in/ertor order of biſhops may be elected and conſecrated is regulated by the 26. 
H. 8, c. 44. but notwithſtanding this ſtatute, it is not uſual to appoint them. They ſhould not be confounded with the co-agjr - 
tors of a biſhop ; the latter being appointed in caſe of the biſhop's infirmity to ſuperintend his juriſdiction and temporalties z 
neither of which was within the interference of the former. See fully on this ſubje& in Gibſ. Cod. 1ſt ed. v. 1. 2 155.-—(4) See 
ante 20. b. note 2. polt 164. a.—(;) This is a miſtake; for the ſtatute, by which precedency is principally regulated, gives the 
dre T pra Saco Between the biſhop of London and the biſhop of Wincheſter. See 31. I. 8. c. 10. f. 3.—(6) The office 
of king's almoner is uſually given to the archbiſhop of York, with the title of Jord high almoner. 


1—ů —— 


tc. * 


ſervice, are brought into one point of view. Gua dianſhip in chivalry could only be where the eſtate veſted in the infant by 
f deſcent. 


Len 


Lib. 2. Cap. 6. Of Frankalmoigne. Sect. 133. 


Britton cap. 66. Bract. lib, 4. F. herum maritagium from other eſtates taile ; Iibera firma frank ferme, when an eſtate is chan 

N. B. 150. BraR. lib. 4. fol. from knights ſervice to ſocage ; liberum ſocagium from a tenure by ſervice in chivalrie; 

_ 1 _ fol. 245- francus bancus to diſtinguiſh it from other dowers, for that it cometh freely without any act of 

x ” be ** 8 N the huſband's or aſignement of the heire; /ibera lex to diſtinguiſh men, who enjoy it, and whoſe 

; 3. 34+ 43. E. 3. Con- - : : N " @& ; , 

ſpir. 11. 27, Aff. 59. Stanf. 175. beſt and freeſt eons, it is, from them, that by. their offences have loſt it, as men attainted | 

Vide SeR. 199. Fleta lib, 1. cap. in an attaint, in a conſpiracie upon an indictment, or in a premunire, &, And fo of libera 

47- capella, francus gar in trankpledge, /ibera chaſea free chaſe, liber burgns, liber aper, liber taurus, 
and the like. But in a matter (ſome will ſay) of curioſity, this ſhall ſuffice ; and yet ſeeing it 
tends to the better underſtanding (others ſay) it is tolerable. 

Glanvil, lib. 7. ea. 1. fo. 44. 45- By the ancient common law of England, a man could not alien ſuch lands as he had by de- 

_ ſcent, without the conſent of his heire ; (1) yet he might give a part to God in free almoigne, or 
with his daughter in free marriage, or to his ſervant in remuneratione ſervitii, Our old bookes 

Britton ca. 66. ſol. 164. Bratt. deſcribed frankalmoign thus; when lands or tenements were beſtowed upon God, (that is) 

lib. 2. cap, 5. & 10. F. N. B. given to ſuch people as are conſecrated to the ſervice of God. In our ancient bookes theſe 


_ gifts of devotion were called churcheſſet, or churchſeed, quaſi /emen ecclefiz ; but in a more 
particular ſenſe it is deſcribed thus. Certam menſuram bladi tritici fignificat, quam quilibet olim 
Fleta lib. 1. cap. 42. Sante ecclefie die ſaucti Martini, _ tam Britonum quam Anglorum, contribuerunt. Plures 
tamen Magnates, poſt Romanorum adventum, illum contributionem ſecundum weterem legem Moiff 


nomine primitiarum dabant, =D in brevi regis Knuti ad ſummum pontificem tranſmifſ® continetur, 
in quo illam coutributionem Churchſed appellant quaſi ſemen ecclefie. 


Et tiel tenure. For albeit neither fealty, nor any other temporall ſervice, is due, yet 


it is a tenure, 


7. 1 8 12. 33. H. 6. 6. 7 En ancient temps. [a] That is to ſay before the ſtatutes of mortmaine, ix. 
a 90. 2 


9: * 9 mag na charta, cap. 36. and 7. E. 1. de religiaſis, Sc. and before the ſtatute of quia emptores ter- 
LA & go. Braton un, as ſhall be hereafter in his proper place ſaid in this chapter (2). | 

bib. 2. cap. 5. Fleta lib. 3. cap. Finfecffa un abbe et ſon covent, &c. Albeit the covent be dead perſons in 

K 1. AG yo j law, and the abbot only capable (as before is ſaid) yet if the feoffment be made to an abbot 

* and covent, the feoffment is good, and the ſtate veſteth only in the abbot. And note a man 

may infeofte an abbot, a biſhop, a parſon, &c. or any other ſole body politique, by deed or 


39- H. 6. 30. b. without deed, in free almes; and ſo may a gift in frankmariage be made without deed alſo; but 
if lands be given to a deane and chapter, or any other corporation aggregate of many, there the 
gift muſt be by deed (3). 

(1. Ro. Abr. $32.) A aver et tener a eux et a lour 1 For in caſe an abbot or prior 
and covent regularly a fee ſimple doth not paſſe without theſe words (ſucceſſors) ; (4) for the 


diverſity ſtandeth thus betweene a corporation aggregate of many capable perſons, and a ſole 
Vid, Litt. in the chapter of Fee corporation. As if lands be given to a deane and chapter, they have a fee ſimple without theſe 
kmple. Scct. 1. 2. words (ſucceſſors) for that the body never dies; but if lands be given to a biſhop, parſon, or 
any other ſole corporation, who after their deceaſes have a ſucceſſion, there without theſe 
words (ſucceſſors) nothing paſſeth unto them but for life (5). But of corporations aggregate of 
many, there is a diverſity when the head and body both are capable, as in the caſe of deane and 
chapter, and when one (as hath been ſaid) is onely capable, as in caſe of abbot or prior and 
covent ; but yet out of the generall rules, the caſe of trankalmoign is excepted, as hereafrer 
39. H. 6. 30. ſhall be ſaid. Alſo lands muſt be given to a corporation aggregate of many by deed ; but to a 
ſole corporation it may be granted without deed, 
Bracton lib, 2. cap. 10. Poteft donatio eri in liberam eleemoſinam ecclefiis cathedralibus, con 
eentualibus, parochialibus, et wiris religiaſis. | 


5. H. 6. 56.7. E. 4.17. Vid. En pure et perpetuall almoigne. Here it appeareth, that a tenure in frankal- 
ne moigne may be created without the word (Iibera) for pura implyeth as much. 


35. H. 6. 56. 7. E. 4. rx. Brat, Ou en 7 r ankalmoigne But one of theſe words, either pura or /ibera, muſt be uſed, 
«3+ 24- or elſe it is no tenure in frankalmoigne. 


Ou per ceux parolx a tener de le grantor ou feoffor et ſes heires en 


7. rangalmoig ne. Here it appeareth, that by theſe words a fee ſimple paſſeth without theſe 
8. E. 2.4.2. 14 H. 6. 12. 16, words (ſucceſſors), albeit it be in caſe of a ſole corporation. For as in caſe of a gift in frank- 

38. E. 3. 4. a. 14 ( po g1 

H. 7. 13. 16. H. 7.9. 18. E. 3. mariage, an eſtate taile paſſeth to the donees without words of heires of their two bodies, as 

com” 9% 33. H. 6 22. 17 f. hath beene ſaid in the chapter of Fee taile; ſo in caſe of a gitt in frankalmoigne (which may be 

3-gt- 9-53 54:&c Tr. 5 H. reſembled to a divine mariage), a fee ſimple paſſeth, as hath bin ſaid, though it be in caſe 

3 Rot- 4. in Scaccario. The . . . Py . . 

{rior of Dunfable's caſe. of a ſole corporation, without this word (ſucceſſors). And beſides, grants in frankalmoigne are 

ancient grants as hath beene ſaid, and therefore ſhall be allowed, as the law was taken, when 


ſuch grants were made, 
Sect. 


20. H. 6. fel. 36. 


(1) See Wright's Ten. 167. 

(2) See polt ſect. 140. | 

(3) In general a corporation aggregate cannot take or paſs away an intereſt in land, or even do any acts of importance, with- 
out deed ; but there are ſeveral exceptions to the rule. See ante 66. b. Vin. Abr. Grants D. a. Corporation K. Com. Dig. Fran- 
chiſes F. 12. 13. 14. New Abr. Corporation E. 3. | 

(4) Contra 1. Ro. Abr. 832.— Alſo in the lowing annotation by lord Hale, which he gives at the bottom of fol. 8. b. ſe- 
veral authorities are cited to the contrary. Vid. 7. E. 3. 41. 11. H. 4.84. Gift to abbot and monks paſſeth fee fimple. If an abbot 
makes leaſe reddendo rent nobis, it enures to the ſucceſſor. 20. H. 6. 8. Land granted to the abbot of & and his heirs is only for liſe.“ 9. 
H. 5. 9. Hal. MSS. See further the authorities cited in Vin. Abr. Eſtate L. pl. 1. 

(5) Acc. ante 8. b. But ſome take a diſtinction between deſcribing a ſole corporation both by his natural and politick name, 
and deſcribing him by his palitick name only; and it hath been reſolved, that a viſitatorial power, granted to the biſhop of Ely 
over Trinity 4— Cambridge in the latter way, ought to be conſtrued as a grant to the biſhop of Ely for the time being, and 
therefore extended to ſucceſſors, This point was adjudged in Dr, Bentley's caſe. See 2. Stra. 913. Fitz-Gibb, 308. 312. 1. Bar- 
nad. 453. | 


_—_ 


aeſcent.— All males under 21 at the anceſtor's death were liable to it; but not females, unleſs they were then under 14.—lt extend- 
ed, not only to the perſon of the infant, but alſo to all ſuch of the infant's lands or tenements as were within the guardian's ſeig- 
nory ;andit the king was guardian in reſpect of a tenure iz capite, then to the whole of the infant's eſtate, of whomlſoever holden, 

_ — | — ' a ; what- 


— — 


Lib 2. 


2 meſme le man- 


ner eſt, lou terres 
ou tenements fueront 
grant en ancient 
temps a un deane et 
chapter et a leur ſuc- 
cefſors, ou a un par- 
ſon dun efglis et a ſes 
ſucceſſors, ou a aſcun 
auter home de faint 
efolis et a ſos ſucceſ- 
fors, en frankal- 
moigne, ſi il avoit 
capacity dapprender 
tiels grants ou feoff- 


Sect. I 34. 


N the ſame manner 

it is, where lands or 
tenements were grant- 
ed in ancient time to 
a deane and chapter 
and to their ſucceſ- 
ſors, or to a parſon of 
a church and his ſuc- 
ceſſors, or to any other 
man of holy church 
and to his ſucceſſours, 
in frankalmoigne, if 
he had capacitie to 
take ſuch graunts or 
fcoffments, &c. 


Of Frankalmoigne. Sect. 134, 135. 


N meſme le man- 


ner, &c. Here Lit- 
tleton, having put an exam- 
le of bodies incorporate ag- 
gregate of many, whereof 
the head 1s only capable, 


now putteth examples both 


of bodies incorporate, aggre- 
gate of * (all being capa- 


ble) and of ſole corporations 
ot ſecular perſons, 
Deane. Decanus 1s 


derived of the Greek word 
dena that fignifieth Ten; for 
that he is an ecclefiaſticall ſe- 
cular governour, and was an- 
ciently over ten prebends, or 
canons at the leaſt in a cathe- 
dral church, and is head of 
his chapter (1). 


95 


ments, Cc. Chapter. Capitulum oft (3: Co. 73. 
clericorum congregatio ſub uno decano in ecclefia cathedrali (2). And chapters be twotold, viz, 
the ancient, and the later. And the later be alſo of two ſorts, Firit, thoſe which were 
tranſlated or founded by king Henry the Eight, in place of abbots and covents, or priors 
and covents, which were chapters whiles they ſtood ; and theſe are new chapters to old bi- 
ſhoprickes. Secondly, where the biſhop:ricke was newly founded by Henry the Eight (as 
Cheſter, Briſtow, &c.) there the chapters are alſo new(3). There is a great diverſitie betweene 
the commings in of the ancient deane, and of the new. For the ancient come in, in much 
like fort as biſhops doe; for they ure choſen by the chapter, by a conge de ęſlier, as biſhops 
be, and the king giving his royall aſſent they are confirmed by the biſhop. But they, which 
are either newly tranſlated or founded, are donative, and by the king's letters patents are in- 
ſtalled, which are matters neceſſarie to be knowne (4). 


Sil avoit capacitie a prender, For eccleſiaſticall perſons have not capacitie to 
take in ſucceſlion, unleſs they be bodies politique, as biſhops, archdeacons, deanes, parſons, 
vicars, &c, or lawfully incorporate by the king's letters patents, or preſcription, as deanes 
and chapters, colledges, &c. But a colledge of religious perſons, chauntry prieſts, and ſuch 
like, that are not lawtully incorporated, but onely conſiſt in vulgar reputation, have no ca- 
pacity to take in ſueceſſion. Therefore Littleton added materially (il ad capacitie a prexder.) 


Sect. 135. 


T tiels, que teig- 


nont en franke- 


E 


almoigne, ſont oblige | 


de droit devant Dieu 
de fair oriſons, prai- 
ers, meſſ- et autres di- 
vine ſervices, pur les 
almes ae lour grantor 
ou feoffor et pur les 


alines de lour heires 


ND they, which 
hold in frankal- 
moigne, are bound of 
right before God, to 
make oriſons, pray- 
ers, maſſes, and other 
divine ſervices, for the 
ſoules of their grantor 
or feoffor, and for the 


ſoules of their heires 


N this ſection there ap- 
1 peareth a diviſion of te- 
nures, that is to ſay, ſome 
be ſpirituall, and ſome be 
temporall, And of ſpirituall 
ſome be incertain, as tenures 
in frankalmoign; and fome 
be certain, as tenures by di- 
vine ſervice, Again, Avis 
ſervice certaine is two fold, 
either ſpirituall, as prayers 
to God, or temporall, as diſ- 
tribution of almes to poore 
people. 


Oblige 

(5) Various kinds of deans, beſides deans of chapters, are known to our law; and it requires more diviſions than one to diſ- 
tinguiſli them properly, Conſidered in reſpect of the difference of effice, deans are of fix kinds. 1. Deans of chapters, who are 
either of cathedral or collegiate churches; though the members of churches of the latter ſort may more properly be denomi- 
nated colleges than chapters. 2 Deans of peculiars, who have ſometimes both juriſdiction and cure of ſouls, as the deau of Bat- 
tel in Suſſex, and ſometimes juriſdiction only, as the dean of the Arches in London, and the deans of Bocking in Eſſex and of 
Croydon in Surry. 3. Rural deans. 4. Deans in the colleges of our univerſities, who are officers appointed to ſuperintend the 
behaviour of the members and to enforce diſcipline. 5. Honorary deans, as the dean of the Chapel Royal at St. James's, who 
is ſo ſtyled on account of the dignity of the perion over whole chapel he preſides. As to the chapel of St. George Windſor, 
there being canons as well a dean, it is ſomething more than a mere chapel, and, except in name, reſembles a collegiate church. 
6. Deans of provinces, or, as they are ſometimes called, deans of biſhops. Thus the biſhop of London is dean of the province 
of Canterbury, and to him as ſuch the archbiſhop ſends his mandate for ſummoning the biſhops of his province, when a convo- 
cation 1s to be afſembled ; which perhaps may account for calling the dean of the province dean of the biſhops?” What the 
other parts of his office are, the books we have been able to conſult do not explain; nor do they mention er there is a 
dean for the province of York. See Lyndw. Oxf. ed. 317. Gibl, Synod, Anglican. 17. Ante 94. a.— Another diviſion of deans 
ariſes from the nature of the office, and is into deans of ſpiritual promotions and deans of /ay promotions, Of the former kind 
are deans of peculiars with cure of fouls, deans of the royal chapels, and deans of chapters; though as to theſe laſt a contrary 
opinion formerly prevailed. Perhaps too rural deans may be added to the number. Of the latter kind are deans of peculiars 
without cure of fouls, who therefore may be and frequently are perſons not in holy orders, In reſpect of the manner of = 
pointment, 
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Lib. 2. Cap. 6. Of Frankalmoigne. Sect. 136. 


Oblige de droit. That queux ſont mortes, et which are dead, and 


is they are compellable by the Hr e pr FS. F 
eccleſiaſticull law to doe it; 7 5 ofperitie er Pool y nd 


and therefore it is ſaid that bon vie et bon ſalute good life and good 
they are bound of right, (for de /our heires que ſont health of their heires 


want of remedy, and want of . . . . 
right in ald one). and the com> . Et pur ceoils which are alive. And 


| mon law (as here it appeareth) e / erront a nult emps therefore they ſhall doe 


taketh Knowledge of the 7 . alter # 
. aſcum fealtie à lour no fealty to their lord; 


half ſeignior; pur ces que becauſe that this di- 

De faire oriſons, tiel divine ſervice eft vine ſervice is better 
prayers, meſſes, et au- mehieur pur eux de- for them before God, 
ters divine ſervices. vant dieu, que aſcun then any doing of ſe- 


Since Littleton wrote, the feaſants de FHealtie; alty: and alſo becauſe 
lyturgye or booke of Com- 75 0 7 ; Y3 


mon Prater and of celebrat. e aux? Pur ceo gue that theſe words{frank- 
ing divine ſervice is alter- cexx parolx {franke- almoigne) excludeth 


ed. This alteration notwith- 5 g 3 Wee: 
Sending, "rot theta it moigne) excludele ſoig- the lord to have any 


frankalmoigne remaineth ; 72707 daver aſcun fer- carthly or temporal 


and ſuch prayers and divine en on fem 5 . 
ſervice ſhall be ſaid and ce- 5 oral. ſe r- ſervice, but to have 


lebrated, as now is autho- Dice, mes daver tant- onely divine and ſpi- 


yea, though he _ ſolement divine et ſpi- rituall ſervice to be 
7 ar, a ittieron y 4 - 

e] Vide EA. 237. (=) Bender Rich, r rituall ſervice dejlre done for him, &c. 

chaunter un meſſe, Sc. on a fait pur luy, Se. 

chaunter un placebo et dirige, 

yet it the tenant ſaith the prajers now authoriſed, it ſufficetn. And as Littleton [5] hath ſaid 

betore in the caſe of ſocage, the changing of one kinde of temporall ſervices into other tem- 

porall ſervices altereth neither the name nor the effect of the tenure; ſo the changing of ſpi- 

rituall ſervices into other ſpirituall ſervices altereth neither the name nor effect of the tenure. 

And albeit the tenure in frankalmoigne is now reduced to a certaintie contained in the booke of 

Common Prayer, yet ſeeing the originall tenure was in frankalmoigne, and the change is by 

L=] 2. E. 6. e. 1. 5. & 6. E. 6. generall conſent by authority of parliament, [e] whereunto every man is party, the tenure re- 

cap. Z. . Eliz. ca. 2. maines as it was before. 


Ne ferrant aſcun fealtie. Herein tenant in frankalmoigne differeth from a te- 
nant in frankmariage ; for tenant in frankmariage ſhall doe fealiy, as hath beene faid in the 
chapter of Fee taile, but tenant in .frankalmoigne ſhall not doe any, or any other thing, but 
devota animarum ſuſfragia. 

fo] 8 175 E. 1. tit, Tiel divine ſervice eſt melieur Pur ceux. And it is alſo ſaid in our bookes, [A 
OR AG 0 que frankalmoigne eft le pluis haute ſervice, and this was confeſſed by the heathen poet. 
uit hec ſapientia quondam 
Publica privatis ſecernere, ſacra profanis, 
And certaine it is, that zunguam res humane proſpere ſuccedant, ubi negliguntur diving. 


[+] Vide ſect. 119. 


Sect. 136. 


LE feigniour ne 27 i tiels, que AND if they, which 
poet eux diſtrei- teignont lour hold their tene- 

ner pur ceſt non fea- tenements en frank- ments in frankalmoign, 
fant, &c. almoigne, ne voilont will not or faile to do 
Diſtreine. The ou failont de faire tiel ſuch divine ſervice (as 

di- 


pointment, deans are, 1. Elective, as deans of chapters of the ld foundation ; though they are only ſo nominally and in form, 
the king being the real patron, which will appear from the next note but one. 2. Donative, as thoſe deans of chapters of the ve 
foundation, who are appointed by the king's letters patent, and are inſtalled under his command to the chapter, without re- 
ſorting to the biſhop either for admiſſion or for a mandate of inſtallment ; if that mode of promoting fill prevails in reſpect to 
any of the new deaneries. See the next note but one. Deans of the royal chapels are alſo donative, the king appointing to them 
in the ſame way. Sotoo may deans of peculiars without cure of ſouls be called, as the dean of the Arches,who is appointed by 
commiſſion from the archbiſhop of Canterbury; but this muſt be underſtood in a large ſenſe of the word donative, it being molt 
uſually reſtrained to ſpiritual promotions. 3. Preſentative, as ſome deans of peculiars with cure of ſouls, andthe deans of ſome 
chapters of the zxew foundation if not of all. Thus the dean of Battel is preſented hy the patron to the biſhop of Chicheſter, and 
from him receives inftitution. Thus too the dean of Glouceſter is preſented bythe king to the biſhop with a mandate to admit him 
and to give orders for his inſtallment. See the next note but one. 4. By wirtue of anther office, as the biſhop of London is dean of 
the province of Canterbury, and the biſhop of St.David is dean of his own chapter.-Again in reſpect of the manner of holding, 
deans are ſo abſolutely, or in commendam. But this diviſion applies only to ſpiritual deaneries. In thus pointing out the ſeveral 
denominations of deans, we have attempted a more comprehenſive as well as a nicer general diſcrimination and arrangement, 
than the books uſually reſorted to furniſh; though to them we are indebted for moſt of the materials, and to them we refer 
the ſtudent for a competent idea of the nature of each kind of deanery. See Decanus and Deanery in Spelm. Gloſſ. Cow. Dict. 
Ayl. Parerg. Nelſ. Rights of the Clerg. Burn. Eccleſ. L. and the Index to Gibſ. Cod,—(z) But the name of chapter is not confined 


to 


each lord had the wardſhip of the land within his ſeigniory; and as to the body, the wardſhip of it belonged to that * ol 
whom 


Lib. 2. Of Frankalmoigne. Sect: 136. 96 


divine ſervice (come is ſaid) the lord may word difireſſe is a Frenci, 

. 2 . . | word. In Latine it is called 
eft dit) le ſcignior ne not diſtraine them for e, fee av;»/a; be- 
poit 3 diltrainer not doing this, &c. caule the cuttell * arc 
pur cel non feſant, becauſe it is not put 3 e 
Sc. pur ceo que neſt in certainty what ſer-⸗ Pur ceo que neſt 
mis en certaine, quelx vices they ought to /e en certeine gucux 
ſervices ils doient do. But the lord pics j15 doient faire. 
faire. Mes le ſeignior may complaine of this 'Itis a maxim in law, that uo 
de ceo poit complaine to their ordinary or didtreſte can be taken for any 


: 2 ' : N ſervices, that are not put in- 


viſitour, luy preyant, that he will lay ſome r e aux certaint) 5 ook. Beko ogy 155 
que il voiloit mitter puniſhment and cor- ay Pipes 7 by ptr D 
puniſhment et correc- rection for this, and 9d crts res dedvcatur in ju- Pot 14) 
tion de ceo, et auxy de alſo provide that ſuch . 4 
provider que tiel negli- negligence be no more for that, which neither hath 
gence ne ſoit pluis Gl done, &c. And the certainty, nor can be reduced 


9 f F . to any certainty, And yer 
vant fait, &c. Ethr- ordinarie or vilitor of in fe caſes there may be u 


dinary ou viſitour de right ought to doe certinty in uncertainty; as 


. ES a man may hold of his lord 7+ E. 3. 38, 
droit ceo doit faire, this, &c. to ſheere all the ſheepe de- 
Se. paſturing within the lord's 


mannor; and this is certaine 
enough, albeit the lord hath ſometime a greater number, and ſometime a lefler number 
there; and yet this incertainty, being referred to the mannor which is certaine, the lord may 
diſtrain for this uncertainty. E/ fic de ſimililus. 


Poet complayner. 
cleſiaſticall law. 


A lour ordinarie. Ordinarius, and fo he is called [e] in the eccleſiaſtical law, LE] 2 5 ſect. Brac- 
Qꝛia habet ordinariam j uriſclictionem in jure proprio, et non per deputationem, The name we have 3 Le ET — 4 _ 2 
anciently taken from the canoniſts, and doe apply it onely to a biſhop, or any other that Britton fo. i v6. Wie? * 
hath ordinary juriſdiction in cauſes eccleſiaſticall, In this caſe of Littleton it is to be ob- 17. E. 2. Bre. 822. Regiſt, 141. 
ſerved, that the law doth appoint every thing to be done by thoſe, unto whoſe office it pro- Lindwood, tit, de Conſtit. cap. 
perly appertaineth ; and foraſmuch as it belongeth to the office of the ordinary in this caſe er. Bract. lib, 5. ca. 2. fo. 400. 


. ww. . . Ie 1. & and : t 0 
to ſee divine ſervice ſaid, and to compell them to doe it by eceleſiaſticall cenſures, therefore =, nor Pg fi moe 
complaint is to be made unto him, Here and in the next ſection it appeareth, that for de- (Pog 344. 9. Co. 39. 2. Inſt, 


ciding of controverhies, and for diſtribution of juſtice within this realm, there be two diſtinct 398.) 

Juriſdictions, The one eceleſiaſticall, limited to certaine ſpirituall and particular caſes (of the 

one whereof our author here ſpeaketh) and the court wherein theſe cauſes are handled, 1s 

called forum ecelęſiaſticum. The other juriſdiction is ſecular and generall ; tor that it is guided 

by the common and generall law of the realme. Quæ pertinet ad coronam et dignitatem regis, 

et ad regnum in cauſis et placitis rerum temporalium, in foro ſeculari. So as in this caſe put by 

our author, the lord hath remedy for his divine ſervice (albeit they iſſue out of temporall 

lands) in foro eccleffaſtico, by the ecclefiaſticall law; otherwiſe the lord ſhould be without re- 

medy. Yet the common law, to the intent that ecclefiaſticall perſons might the better diſ- Regiſt. Orig. 187. 2 
charge their duty in celebration of divine ſervice, and not to be intangled with temporal ** xm Æοπνππ .= 
buſineſſe, hath provided, that it any of them be choſen to any temporall office, he may have πrͥ <7 romp «00» 
his writ de clerico infra ſacros ordines conſtituto non eligendo in officinm, Sc. and thereof be i 


diſcharged. 


Ou vi/at . That is, where the king or any of his progenitors is founder gf the 25. E. 3. 84. 85. Regiſt. 40. F. 
houſe, there the ordinary regularly ſhall not viſit them, but the chancelour of Englands ap- N. B. 42. 10. Eliz, Dier 273. 2 2 7 
pointed by law to be viſitor of them; or where a ſpeciall viſitor is appointed upon the founda- * Je os. E. 3. 60. rune fe,. 2 
tion, the complaint muſt be made to that viſitor. 2. 4. 44. — [9 OY 5 
y 4 


. . *t tit. Premunite 21, p 
De droit doit ceo faire. De groit, of right, (that is to ſay) he ought to doe it by A 2.33. 


the eccleſiaſticall law in the right of his office, 
And here is implied a maxime of the common law, that where the right (as our author here (5. Co. 66. b. 2. Co. 43. Plow, 
ſpeaketh) is ſpirituall, and the remedy therefore onely by the eccleſiaſticall law, the conu- 277+) 
ſans thereof doth appertaine to the eccleſiaſtical court, 
Sect. 


to cathedrals, the prebendaries and canons of collegiate churches being alſo ſtyled chapters; though rather improperly, as we 
have before hinted.—(3) The newv deaneries and chapters to old biſhopricks are eig/t; namely, Canterbury, Norwich, Wincheſ— 
ter, Durham, Ely, Rocheſter, Worceſter, and Carliſle. The new 8 and chapters to new biſhopricks are five; namely, 
Peterborough, Cheſter, Glouceſter, Briſtol, and Oxford, See Will. Cathedr.—(4) In this account of the old and new deaneries, 
many particulars, relative to the manner of coming to the poſſeſſion of them, are omitted; and therefore we ſhall add ſome 
general things hiſtorically in reſpect to both. 
As to the oli deaneries, it will be very difficult to trace the ſubject, with any tolerable degree of preciſion, higher than the 
reign of king John, or to aſcertain what was the legal mode of conſtituting deans of chapters before. If our ancient chronicles 
are to be depended upon, nothing could be more variable than the practice for ſeveral reigns after the Conqueſt. Thus in the 
church of York, we find ſometimes the archbiſhop collating to the deanery, ſometimes the king conferring, and ſometimes the 
chapter electing; and it is probable, that a like uncertainty prevailed in other cathedrals. See Drake's Antiq. York $557. to 
565, 1 Will. Surv. Cathedr. 64. At length however after many ſtruggles the elective mode of conſtituting deans, as well as 
bilhops, abbots, and priors, was eſtabliſhed throughout the kingdom; tor king John by a charter of the 26th of his reign grants, 
ut de cætero, iu unverſis et ſingulis eccleſfiis et monaſlerits cathedralibus et conventualibus totius regni noftri Ang lic libere fint in perpetuum 
eledFiones quorumcungue prelatorum majorum et minorum ; and deans of chapters clearly fall within the deſcription of minor prelates. 
See king fohn's charter in 1, Coll. Eccleſ. Hitt. Append. No. 33. and as to the word prelatus, conſult Lyndw. Oxf. Ed. 41. and 


| 8 2 . Po LIT — 
whom the tenure was molt ancient, he being ſtyled the lord by priority, and the others lords by pofleriority. But this muſt be : 
: | nt, ing ity y Pr ioritx, 5 | under . Peas 


That is, to complaine in courſe of juſtice, according to the ec- (5. Co. 73. a.) 
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Lib 2. 


2. E. 3. 27. 28. 


Cap. 6. 


ER certaine di- 
vine ſervice deſtre 
Jait, ſicome a chaunter 
un meſſe, &c. ou de 
diſtributer en almoign, 


Sc. Here be the two parts 
above mentioned, of divine 
ſervice ; and for this divine 
ſervice certaine, the lord hath 
his remedy, as here it ap- 


(5. Co. 72. b. F. N. B. 209, L.) peares by our author in foro 


38: H, 6. 26. 27. 


ſeculari: for here it appears, 
that if the lord diſtreine for 
not doing of divine ſervice, 
which is certaine, he ſhall 
upon his avowry recover 
dammages at the common 
law, that is, in the king's 
temporal court, for the not 
doing of it. And if iſſue be 
taken upon the pertormance 
of the divine ſervice, it ſhal 
be tried by a jury of twelve 
men; - becauſe albeit the ſer- 
vice be ſpirituall, yet the 
dammages are temporall, and 
ſo is the ſeigniory alſo. 

And here 1s implyed an- 


2. E. 6. ca, 13. verſus finem. other maxime of the law, 
13. E. 3. ca. f. 11. H. 7. c. 8. that where the common or 


1. El, ca. 2. 13. El. ca. 1. 
El. ca. 1. I. Ia. c. 11. & 12. 


(4. Co. 20.) 


PRE re fee Fu E 


5, 


23* ſtatute law giveth reme- 


dy in foro ſeculari, (whether 
the matter be temporall or 
ſpiritual) the conuſans of 
Achat cauſe belongeth to the 


= 12% Zgoe 44 275, Zreres king's temporall courts one- 
; „ „ „ Sree 14 * . . . 
AA tents a ly; unleſſe the juriſdiction 


A wawn, c- 
ARE ref 


unc iccauuu 


12 


of the eccleſiaſtical court 


homes. Here note, 
> almes and reliefe of 
« \poore people, being a worke 
of charity, is accounted in 
law divine ſervice ; for what 
herein is done to the poore 
for God's fake, is done to 
od himſelfe. 


Poet diſtrein, &c. 
Here (&c.) ineludeth many 


Of Frankalmoigne. 


Sect. 137. 
MES ſi un abbe, 


ou prior, tient de 
ſon ſeignior per cer- 
taine divine ſervice, 
en certaine deſtre fait, 
ficome a chaunter un 
meſſe clieſcun vendre- 
die en le ſemaine pur 
les almes, ut ſupra, ou 
cheſcun an a tiel jour 


a chaunter placebo et 


dirige, Sc. ou de tro- 
ver un chapleine de 
chanter meſſe, &c. ou 
de diftributer en al- 
moigne al cent povures 
hoines cent demers 
a tiel jour; en tiel 
caſe, fs tiel divine 
ſervice ne ſoit fayt, 
le ſeignior poet di- 
ftreyner, c. pur ceo 
gue le divine ſer- 
vice eſt miſe en cer- 
taine per lour te- 
nure, que le abbee 
ou prior devoit faire. 
Et en tiel caſe le 


ſeignior avera fe- 


ble. Et tiel tenure 


wes. . f 
: r e, neſt paſſe dit tenure 


en fjrankalmoirgne ; 
eins eſt dit tenare 
per divine ſervice z 
car en tenure en 
frankalmoigne nul 
mention eſt fait das. 
cun manner de ſer- 
vice; car nul poet 
tener en frankeat- 


Sect. 137 


UT if an abbot, or 

prior, holds of his 
lord by a certaine di- 
vine ſervice, in cer- 
taine to be done, as to 
ſing a maſſe everie 
Friday in the weeke, 
for the ſoules, ut /u- 
pra, or every yeare at 
fuch a day to ſing a 


placebo et dirtie, &c. 


or to finde a chaplain 
to ſing a maſſe, &c. or 
to diſtribute in almes 
to an hundred poore 
men an hundred pence, 
at ſuch a day; in this 
caſe if ſuch divine ſer- 
vice be not done, the 
lord may diſtreyne, 
&c. becauſe the di- 
vine ſervice is put in 
certaine by their te- 
nure, which the abbot 
or prior ought to doe. 
And in this cafe the 
lord ſhall have feal- 
tie, &c. as it ſeemeth. 
And ſuch tenure ſhall 
not be ſaid to be te- 
nure in frankcal- 
moigne, but is called 
tenure by divine ſer- 
vice; for in tenure 
in frankealmoigne no 
mention is made of 
any manner of ſer— 
vice; for none can 
hold in frankeal- 
moigne, if there be 


expreſſed any manner 


moigne 


217. But notwithſtanding the ſtrong terms, in which the freedom of canonical election is provided for by this charter, and 
the hy eg confirmation of it by various ſtatutes, the election of a dean by the chapter is by long practice converted into a 


mere 


orm, and the king is in reality as much the patron of the old, as he is both in name and ſubſtance of the zexw deaneries. 


For two centuries mo at leaſt, the king's conge d*elire, which by the charter of John muſt precede every election of a prelate and 


was in uſe long before, hath been invariably accompanied with the king's letter miſſi ve, as it is ſtyled, recommending a parti- 
cular perſon, whom the chapter of courſe ele& their dean. In the caſe of the old bi/bopricks, which ate filled in the tame form, 
the election of the perſon named by the crown is ſecured by a ſtatute of the 25th of Henry the Eighth, which compels the chap- 
ter to yield to the recommendation by the pains of a premunire, and if they refuſe authorizes the king to appoint a biſhop by 
letters patent. See Poſt 134. a. But no ſuch ſtatute bath been yet made in reſpect to the oli deaneries ; and therefore the right 
of the crown over them reſts wholly on the charter of king John and the ſubſequent practice. Here then it may be aſked, how 
the crown, without the aid of a ſtatute, can enforce its claim of patronage ; and what are the means, by which the nomination 
would be made effectual if the chapter ſhould diſiegard the royal recommendation, and perſevere in a free exerciſe of the 
right of electing? This queſtion may be reſolved, by conſidering, that even the charter of king John requires the king's con- 
fir mation of the choice made by the chapter; and therefore by refuſing to confirm he may always prevent the effect of their 
election. Nay it bath been ſaid, that the election is ſo wholly a ceremony as not even to be ellen ial, and that even before any 
act of parliament to diſpenſe with it the king might nominate to the % biſhopricks by letters patent, without reſorting to the 
chapter for the form of their concurrence; and the odd deaneries are within the ſame reaſon. See the caſe of Revan O'Brian 
in Cro. Jam. 5572. Palm. 22. and 2. Ro. Rep. 101. 130. and ſ. c. cited in F. N. B. 4to ed. 396, note (a). This docttine, it mult be 
owned, not withſtanding the poſitive terms in which it was aſſerted, and the reverence due to the judges by whom it was re cog» 
niled, ſeems as repugnant to the /etter of king John's charter, as the mode of eleCting in conformity to the 4er mifive cer- 
| tainly 

underſtood with an exception of the king; fer if any lands of the infant were holden of the king by knights ſervice in capiie, 
he 


% 
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moigne, ſi ſoit ex- of certaine ſervice that excellent things, as when, 


h bh 
preſſe aſcun manner he ought to doe, &c. n — 


de certain ſervice que is a taſte given in their pro- 
il doit faire, Se. per places. 


En tiel caſe le ſeignior avera fealtie, &c. come ſemble. For, as it hath 
beene faid, fealty 1s incident to every tenure, ſaving the tenure in frankalmoigne ; and where 
the lord _ diſtreine, there is fealty due. And Britton calleth this tenure (by divine ſervice) Brit, fo. 164, 
aumone, and not libera eleemofina, And, faith he, tenure en aumone eft terre ou tenement que eff 
done a aumone, dount aſcun ſerwice eft retenue al feoffor. 


&c. A" here (c.) implyeth diſtreſſe, eſcheat, and the like. 
iel tenur J ! ö ö e. 33. H. 6. fol. 6. 
Et tiel tenure neſt paſſe dit tenure en frankalmoigne, eins eft dit te 65 


nure per divine ſervice, &c. And therefore our old bookes divided ſpirituall ſervice 
into free almes, (which was free from any limitation of certainty) and almes, becauſe the 
renants were bound to certaine divine ſervices. (2. Inſt. 460.) 


Sil ſoit expreſſe aſcun manner de certaine ſervice. This holdeth where the 13. H. ne * 


certainty is reſerved upon the original grant. If lands were given to hold in Iidera eleemoſina, 30. E. 3. N E. 2. Avowrie 

reddendo a rent, it ſeemeth the reſervation of the rent to be void; * becauſe it is repugnant 224 32. E. 1. Taile 31, 

and contrary to the former grant in libera eleemoſina. Tas = 4 * - 4 . 
Vide Trin. 4. E. 3. and F. N. B. 231. f. That an abbot or prior that hold in frankalmoigne, 15. E. 4 Cody a. B. 252. f. 

ſhall not be charged with a corody. Alſo lands holden in frankalmoigne cannot [7] be ancient 11. Aff 22. 50. AM. Pl. 6. 

demeſne, in reſpect of charges incident thereunto. [/] 32. E. 1, Ant, Dem. 39. 


Que il doit faire, &c. Here by (&c.) is underſtood temporall or ſpirituall ſervice MEG 

alſo, which he ought to doe corporally, or render, or pay. 

There were within this realme of Englande one hundred and eighteene monaſteries, 
founded by the kings of Englande ; whereof ſuch abbots and priors, as were founded to hold 
of the king per baroniam, and were called to the parliament by writ, were lords of parliament, (r. N. B. 232. a. 
and had places and voices there. And of them there were twenty-ſeven abbots and two priors, * For example, Rot, Parl. 
as by the rolles of parliament appeares. But fince our author wrote, all theſe (as hath beene 5: H. 8. & 21. H. 8, &c. 
ſaid) (1) are diſſolved. King Stephen did found the abbey of Feverſham in Kent, er dedit abbati 
& monachis, et ſucceſſpribus ſuis, manerium de Feverſham in com. Kancie, fimul cum hundredo, &c., 
tenendum per baroniam, &c, who albeit he held by a barony, yet becauſe he was never (that [ 

m] finde) called by writ, he never fate in parliament. Lu] Cane. Paf. 30. E. 1. 

All the archbiſhops and biſhops of England have beene founded by the kings of England, cor. rege this ſoundation is fo 
and doe hold of the king by barony (as before hath beene ſaid) (2) and have beene all called by pleaded. 
writ to the court of parliament, and are lords of parliament. As (amongſt many) taking one (Foſt 134. . 344. 3.) 
notable record, [o] mandatum eft omnibus epiſcopis, qui conventuri ſunt apud Gloucęſtriam, die D Ex tot pat. de anno 18. H. z. 
Sabbathi in craſtin. ſanfte Katherine, firmiter inbibendo, quod. ſicut baronias ſuas, quas de rege M. 15. 
tenent, diligunt, nullo modo præſumant confilium tenere de aliquibus, que ad coronam regis pertinent, 
wel que perſonam regis, wel ftatum ſuum, vel flatum conſilii ſui contingunt, ſcituri pro certo, quid 
ff fecerint, rex inde ſe _ ad baronias ſuas. Teſte rege apud Hereford, 23 Nowvemb. Sc. And 10. H. 4. fo, 6. b. 
the biſhoprickes in Wales were founded by the princes of Wales; and the 2 of 
Wales was holden of the king of England, as of his crowne; and when the prince of Wales 
committed treaſon, rebellion, &c. the principality was forfeited, and the N of the 
biſhops annexed to the crowne of England, fo as the king is to have penſions for his chaplaines, 
and corodies for his vadelets, of them, as of biſhops founded by himſelfe (3). And wide Mich. 
10, H. 4. Rot. 60. Wallia coram rege, that the judgment was given accordingly againſt the 
biſhop of St. David's in Wales, per juſticiarios de utroque banco & alios de perito concilio domini 
regis, And the biſhops of Wales are alſo called by writ to parliament, and are lords of parlia- 
ment, as biſhops of England be. 


Sect. 138. 
 FTemf/s foit demande, LS O if it be de- L quel ſerra in- Y. 2: 37 136, 201. 265. 440i 


. . 478. 665. 722. 
fi tenant en frank- manded, if tenant convenient, Ge. 


mariage ferra fealtie in frankmariage ſhall An. argument, drawne from 
4 le donor ou a do fealtie to the do- in law, as hath beene obſer- 


ved 

tainly is to the genuine ſpirit and intention. But the latter having the ſanction of a practice too ancient to be now drawn into 
queſtion, it can be of little uſe to deny the former; and accordingly in the reign of Charles the Firſt we find ſome inſtances, 
in which the king actually appointed to ſome of the old deaneries by letters patent without the leaſt appearance of oppoſition on 
the part of the chapter, See Kym. Fad. vol. 8. part 3. page 166. vol. 9. part 1. page 82. To fix the time when the letter miſfſius, 
in reſpect either to the old deaneries or the old biſhopricks firſt came into uſe; to explain how from a mere recommendation 
it grew into a royal mandate; and more particularly to determine, whether it operated as ſuch before the Reformation, or 
whether that, in conſequence of the aſſertion of the king's ſupremacy, was the zra of implicit obedience to it ; might be both 
curious and uſeful. Probably the letter mifive was not generally uſed, to controul the freedom of election, till after the time 
of Edward the Firſt. At leaſt Mr. Prynne, hoſtile as he was to canonical election, he deeming it an uſurpation to the prejudice 
of the royal prerogative, gives us a conge d'tlire of Edward the Firſt for the election of a biſhop, which concludes, with a re- 
commendation to the chapter in general terms to chuſe a perſon duly qualified ; but he takes no notice of its being accom- 
pound with a letter miſive; a circumſtance, which had it occurred, would ſcarce have eſcaped his obſervation, See 3. Pryn. 
ec. 1255, The earlieſt precedent of ſuch a letter, we have hitherto met with fince the charter of king John, is of the year 
1347, when Philip de Weſton is ſaid to have been elected to the deanery of York on exhibiting a letter from Edward the 
Third. Drak. Antiq. York, 563. Another inſtance of a letter mifive relative to the ſame deanery occurs in 1544, Henry the 
Eighth ſignifying it to be his pleaſure that Dr. Wooton ſhould be elected, and the chapter electing him accordingly. Drak. 
Antiq. Vork, 565. and Append. 81, Theſe few facts may give ſome idea of the gradation, by which the crown hath poſſeſſed 
itſelf of the complete patronage of the old deaneries. We are not prepared for a more ample diſcuſſion ; and if we were, this 

would not be the proper place for a ſubje& ſo extenſive. tt The remainder of this note is neceſſarily poſiponed to 97. b. 
(1) See ante 94. a.— (z) See ante 70. b. and note 2. there.—(3) It ſeems however, that it is not now the practice of the 
| crown 


1 


be was intitled to the wardſhip both of the infant's body and all his lands held of tha crown in capite, or of others by 
D d d | : knights- 


Lib. 2. 


Cap. 6. 


ved before, and ſhall be often 
hereafter. Nihil, quod eff in- 


40. Af. 27. 


Littleton ſo $0. b. 42. E. 3. 5. 
28. E. 3. 395. 20. H. 6. 28. 


(Ante 23. a.) 


ronveniens, eft licitum. And 
the law, that is the perfection 
of reaſon, cannot ſuffer any 
thing that is inconvenient, 

It is better, ſaith. the law, 
to ſuffer a miſchief that is pe- 
culiar to one, then an incon- 
venience that may prejudice 
many. See more of this after 
in this chapter. 

Note, the reaſon of this di- 
verſitie, betweene frankal- 
moigne and frankmariage, 
{ftandeth upon a maine max- 
ime of law, that there 1s 
no land, that is not holden 
by ſome ſervice ſpirituall or 
temporall ; and therefore the 
donee in frankmariage ſhall 
do fealty, for otherwiſe he 
ſhould doe to his lord no ſer- 
vice at all; and yetit is frank- 
mariage, becauſe the law 
createth the ſervice of fealty 
for neceſſity of reaſon, and 
avoiding of an inconveni- 
ence. But tenant in frank- 
almoigne doth ſpirituall and 
divine ſervice, which is with- 
in the ſaid maxime, and 


therefore the law will not co- 
. hort him to do any temporall 


ſervice, See the next ſection. 
Et encounter reaſon. 


And this is another ſtrong 


argument in law, nihil quod 
contra rationem eft licitum. 


4 
or reaſon is the life of the 


law, nay the common law 


itſelfe is nothing elſe but rea- 
ſon ; which is to be under- 
ſtood of an artificiall perfec- 
tion of reaſon, gotten bike 
ſtudy, obſervation, and ex- 
perience, and not of every 
man's naturall reaſon; for, 
nemo naſcitur artifex, This 
legall reaſon / ſumma ratio. 
And therefore if all the rea- 


' fon, that is diſperſed into fo 


crown to exert this right of incumbering biſhops with penſions and corodies. 


many ſeverall heads, were 
united into one, yet could he 
not make ſuch a law as the 
law of England 1s; becauſe 
by many ſucceſſion of ages it 


Of Frankalmoigne. 


ſes heires devant le 
quart degree paſſe, 
Sc. il ſemble que cy. 
Car il neſt pas ſem- 
ble quant a cel entent 
a tenant en frankal- 
moigne; pur ceo que 
tenant en frankal- 
moigne ferra, per 
cauſe de ſa tenure, 
divine ſervice pur 
fon ſeignior, come de- 
vant eſt dit, et ceo il 
eſt charge a faite per 
la ley del ſaint efgliſe, 
et pur ceo il eſt excuſe 
et diſcharge de feal- 
tire: mes tenant en 
frankemariage ne fer- 
ra pur ſon tenure tiel 
ſervice, et fil ne fer- 
ra fealtie, donque il 
ne ferra a ſon ſergnior 
aſcun manner de ſer- 
vice, ne ſpirituall ne 
temporal, le quel ſer- 
roit inconvenient et 
encountre reaſon, que 
home ſerra tenant de- 
ate denheritance a 
un auter, et encore le 
ſeignior avera nul 
manner de ſervice de 
lay. (1) Et iſint i] ſem- 
ble, que il ferra fealtie 
a ſon ſeigntor devant 
le quart degree paſſe. 


Et quant i ad fait 


fealty, il ad fait touts 
ſes ſervices. 


Sect. 138. 


nor or his heires be- 
fore the fourth degree 
be.paſt, &c. it ſeemeth 
that he ſhall. For he is 
not like as to this pur- 
pole to tenant in frank- 
almoign ; for tenant in 
frankalmoign by rea- 
ſon of his tenure ſhall 
do divine ſervice for 
his lord, as is ſaid 
before, and this he is 
charged to do by the 
law of holy church, 
and therefore he his ex- 
cuſed and diſcharged 
of fealty : but tenant in 
E ln ſhall not 

o for his tenure ſuch 
fervice, and if he doth 
not fealty, he ſhal not 
do any manner of ſer- 
vice to his lord, neither 
ſpiritual nor temporall, 
which would be incon- 
venient, and againft 
reaſon, that a man 
ſhall be tenant of an 
eſtate of inheritance to 
another, and yet the 
lord ſhall have no man- 
ner of ſervice of him. 
And ſo it ſeemes he 
ſhall do fealtie to his 
lord before the fourth 
degree be paſt. And 
when he hath done 
fealtie he hath done all 
his ſervices, 


hath beene fined and refined by an infinite number of grave and learned men, and by long expe- 
rience growne to ſuch a perfection, for the gouvernment of this realme, as the old rule may 


be juſtly verified of it, neminem 
reaſon) ought to be wiſer than the law, which is the perfection of reaſon. 


ortet eſſe ſapientiorem legibus : 


no man (out of his own private 


Sect. 


Should the ſtudent wiſh for any particular in- 


formation concerning either, whether belonging to the king or to a common perſon, they not heing peculiar to the former, 
the more ancient books muſt be reſorted to; as thoſe of modern date, except biſhop Gibſon's Codex, either wholly paſs over 
the ſubject, or treat of it very ſlightly. See Fitz. N. B. 230. to 232. and title Corody in Fitzh. Abr. Bro. Abr. Aſh, Prompt. 


and the Index to Gibſ. Cod. 


(1) Come il ſemble. Land M. 


As to the deans of the new foundation, though the king 
_ cathedral churches are notv deemed preſentative and not do 


c Continuation of the note left unfiniſhed in 97. a. 


native, the practice bein 


nominates by letters patent, yet ſome, if not all, of the zew deans of 
to prelent the letters patent to the biſhop 


for inſtitution and a mandate of inſtallment. It hath indeed been a queſtion, whether they are donative or preſentative ; for the 
underſtanding of which we fhall ſhortly ſtate the principal facts, on which the caſe, ſo far as relates to the deanery of Glouceſter, 
depends. The new deaneries were erected by Henry the Eighth under powers given by act of parliament, which alfo autho- 
rized him to make ſtatutes for their regulation by /etters patent or wwriting under the great ſeal. In the charter for founding the 
one of the new foundation, the king reſerved the nomination of the deans to himſeli, and di- 
rected, that the deans and chapters ſhould be governed according to ſuch rules and ſtatutes as the king ſhould appoint by u- 
denture. The king afterwards by commiſſioners named for the purpoſe formed a body of ſtatutes, amongſt which one required, 
that the king ſhould upon every vacancy nominate a dean by letters patent, and that he ſhould be preſented to the biſhop, and 


deanery of Glouceſter, bein 


being inftituted by him ſhould be admitted by the chapter. 


4. 


The commiſſioners ſigned theſe ſtatutes ; but they were neither 


under 


knights-ſer vice. It continued over males till wen- one, over females till /ixteen or marriage —When it determined, if the 
tenure 


Lib. 2. 


T þ un abbe tient 

de ſon ſeignior 

en frankalmoigne, et 
labbe et le covent 
outh lour common 

ſeale alien meſmes les 
tenements a un ſecu- 
ler home en fee ſimple, 
en ceo cas le ſeculer 
home ferra fealtie a le 
ſeignior; pour ceo que 
il ne poit tener de ſon 
ſeignior en frankal- 
moigne. Car }þ te 
ſeignior ne doit aver 
de luy fealtie, donque 
il avera nul manner 
de ſervice, que ſerroit 
mnconventent, ou il eft 
ſeignior, et le tene- 
ment eſt tenus de 


luy. 


or immediately of the king, for originally all lands and tenements were derived from the | 

crowne, And it is to be obſerved that when the law createth any new tenure, it is the loweſt, 9. Co. 123, in Anth. Lowe's caſe, 

(viz. tenure in ſocage) and with the leaſt ſervice that can be done, and neerett to the freedome 

of the former ſervice; as in this caſe a tenure in ſocage by fealty only is created by the law, 

which is the loweſt and leaſt ſervice the law can create, becauſe fealty is incident to every 

tenure except tenure in frankalmoigne, for if it ſhould create any other ſervice, it muſt create 

fealty alſo. And the law, according to equity and juſtice, giveth this fealty to the lord, of 

of whom the land was betore holden in frankalmoigne. 

inconvenience, as that it createth out of the land a new ſervice for avoyding thereof, It 42. AM, Pl. 6. Britton 164, b. 

appeareth by our bookes, that a ſeigniory in frankalmoigne may be grant 
uently the tenant ſhall hold of the grantee by fealty only; and therefore Britton ſaid well, 

* no ſervice could be demanded of a tenant in frankalmoigne, tant come les terres remaine en 


les maines les feaffees. 


TEM /j home 
graunta a cel jour 
a un abbe, ou a un 
prior, terres ou, te- 
nements en frankal- 
moigne, ceux parolx 


( frankalmoigne) ſont 


Of Frankalmoigne. Sect. 139, 140. 


Sect. 139. 


ND if an abbot 

holdeth of his 
lord in frankalmoign, 
and the abbot and co- 
vent under their com- 
mon ſeale alien the 
ſame tenements to a 
ſecular man in fee ſim- 
ple, in this caſe the 
ſecular man ſhall do 
fealty to the lord ; be- 
cauſe he cannot hold 
of his lord in frank- 
almoigne. For if the 
lord ſhould not have 
fealtie of him, he 
ſhould have no man- 
ner of ſervice, which 
ſhould be inconveni- 
ent, where he is lord, 


and the tenements be 
holden of him. 


Sec. 140. 


A0 if a man grant 

at this day to an 
abbot, or to a prior, 
lands or tenements in 
frankalmoigne, theſe 
words (frankalmoign) 
are voide ; for it is or- 


And laſtly, the law ſo abhorreth an 


ſpeaketh, w:z. 
in parliamento ſuo, Oc. ad in- 


flantiam magnatum regni ſui 


98 


HIS caſe is worthy of 
great obſervation ; for 

hereby it appeareth, that al- 
beit the alienors held not by 
fealty nor any other terrene 
ſervice, but onely by ſpiri- 
tuall ſervices and thoſe incer- 
taine, yet the alienee ſhall 31. E. 4. Ceſfavit 22. 33. H. 6. 
2 by the b ſervice of 2 * 7 Co. 123. 
ealty, (and of this opinion Auth. Lowe 5 Cale. 
is Littleton, agr 4 with (2. n 
our bookes in former autlio- 
rities) for the law createth 
a new temporall ſervice out of 
the land to be done by the 
alence, wherewith the ab- 
bot was not formerly charged, 
for the avoyding ot an incon- 
venience, ig. that the teof- 
fee ſhould doe no manner of 
ſervice, and conſequently that 
the land ſhould be holden of 
no man. Wherein it is to be 
remembred, that (as hath bin 
ſaid before) all the lands and 
tenements in England, in the 
hands of any ſubject, are hol- 
den of ſome lord or other, and 5 
that every tenant muſt do 
ſome kinde of ſervice; and (Ante 1. 2. Inſt. 501.) 
that all lands and tenements 
are holden either mediately 


over, and conſe- 


. per leſta- 
Flute. Here it ap- 
areth by the authority of 
Tas: that this is a ſta- 
tute, and yet the king alone 
OMInus ver 


Ae Hg.. 


conceſſit, providit & flatuit. 
". ar 


under the great ſeal nor indented; and on account of this deviation both from the act of parliament and the commiſſion, they were 
conſidered as invalid, and powers were given by other acts to Mary and Elizabeth ſucceſſively to form other ſtatutes, However no- 
thing final being done under theſe powers, ſome of the ſtatutes framed by Henry the Eighth's commiſſioners, for want of others 
more regularly made, were adopted; but the particular ſtatute, which made the deanery preſentative, was never practiſed after 
the Reſtoration, and only in one inſtance before, the deans being conſtituted by mere grants from the crown. In this ſtate of 
things came the 6. Ann. c. 21. which eſtabliſhed ſuch of the ſtatutes of the cathedral and collegiate churches founded by Henry 
the Eighth, as had been uſually received and praiſed in the government of the ſame reſpectively nce the Refloration, and were not 
inconſiſtent with the conſtitution of the church of England or the laws of the land. But this act, made to remove doubts, 
created a very important one; which was, whether the a& confirmed the whole body of ſtatutes where any of them had been 
practiſed fince the Reſtoration, or only ſuch ſtatutes or parts of ſtatutes as had been individually received. Amongit other 
caſes, which depended on the ſolution of this doubt, one was the mode of conſtituting the dean of Glouceſter ; for if receiving 
a part of Henry the Eighth's ſtatutes neceſſarily was followed with a confirmation of the whole, then the cathedral church of 
Gloucelter being under this predicament, it was become eſſential to conform to the particular ſtatute, which required a pre- 


ſentation of the dean to the biſhop, though that form had hitherto been diſregarded. It being of importance to have this point 1-4, 6 Jo 
ſettled, the crown in 1720 referred it roSir e eee dent dee then attorney and ſolicitor- general, who . 4. 
were of opinion, that it was intended 55 the act of queen Anne to confirm the whole body of ſtatutes where any part had been a e,, 2. — 
received, and therefore that in the caſe of the particular deanery of Glouceſter a preſentation was become neceſſary; though Lo 2 . A. 
| they — / — 
n | 


tenure was of a fubjeR, the heir might enter on the lord immediately; but if the king had the wardſhip, then the heir was * 
| not 


Lib 2. 


Vid, 8. Co. the Prince's caſe, 


13. E. 3. tit, Releaſe 33. 29, H. 
35 F. N. B. 211. 1. 


Cap. 6. 


But becauſe it is dominus rex 
in parliamento, Sc, conceſſit, 
it is as much in this caſe 
(being an ancient ſtatute) as 
dominus rex authoritate 8 
menti conceſit. Secondly, it 
is (amongſt other acts of par- 
hament) entred into the par- 
hament roll, and therefore 
ſhall be intended to be or- 
dayned by the king, by the 
conſent of the lords and com- 
mons in that parliament aſ- 
ſembled, Thirdly, it is a 
generall law, whereof the 
Judges may take knowledge, 
and therefore it 1s to be de- 
termined by them, whether 
it be a ſtatute or no, (1) Now 
for the divers formes of acts 
of parliament, you may read 
them in the Princes caſe, «6: 


ſupra. 


Appel quia emp- 
fores ferrarum. This 
ſtatute is called fo ; becauſe 
the ſtatute beginneth with 
theſe words, Aula emptores ter- 


raum. 


Nut poet aliener. 
Sc. terres in fee ſimple 


de tener de luy meſme. 

This is juſtly inferred 
upon the ſtatute; but the 
letter of the ſtatute is, that 
feoffatus teneat terram illam de 
capitali domino, Sc. So as 
by the authority of Littleton, 
he, that citeth a ſtatute, 1s 
not bound to recite the very 
words thereof, ſo long as he 
— not of the ſubſtance 
and nece conſequence 
thereupon my, yet the ſafer 
way is to vouch the words of 
a law, as they be. 


Granta per li- 
cence meſme les tene- 


ments, &c. Here Little- 
ton ſpeaketh of a licence, or 
a diſpenſation within the ſaid 
ſtatute of guia emptores ter- 
rarum (and mentioneth no 


other tute) which ma 
be done by the king and all 


the lords immediate and me- 


diate, for it is a rule in law, 
alienatio, licet prohibeatur, 
conſenſu tamen omnium, itt 


ſervice 


frankalmoigne, 


Of Frankalmoigne. 


voides; pur ceo que il 
eft ordeine per lefta- 
tute, que eſt appelle 
quia emptores terra- 
rum (que leſtatut fuit 
fait anno 18 Ed. 1.) 
que nul poit aliener 
ne graunter Terres 
ou tenements en fee 
fimple, a tener de luy 
meſme. Iſint jt home 


ſerfie de certaine te- 


nements,queux il tient 
de ſon N per 

e chivaler, et 
a cel jour il, &c. gran- 
ta per licence meſmes 
les tenements a un 
abbe, &c. en franke- 
almoigne, labbe tien- 
dra immediatment 
meſmes les tenements 
per ſervice de chiva- 
ler de meſme le ſeig- 
nior, de que fon graun- 
tor tenoit, et ne tien- 
dra my de fon grantor 
en frankalmoigne, per 
cauſe de meſme leſta- 
tute. Mint que nul 
poit tener en frankal- 
moigne, ſi non que ſoit 
per title de preſerip- 
tion, ou per force de 
graunt fait a aſcun de 
ſes predeceſſors de- 
vant que meſine le ſta- 
tute fuit fait, Mes 
le roy port doner ter- 
res ou tenements en 
fee ſimple, a tener en 
ou 
per auters ſervices ; 
car il eſt hors de cas 


del eftatute. 


Sect. 140. 


dained by the ſtatute 
which is called guza 


emprores Ferrarum, 
(which was made anno 
18. E. 1.) that none 
may alien nor grant 
lands or tenements 1a 
fee ſimple to hold of 
himſelfe. So that if a 
man ſeiſed of certain 
tenements, which he 
holdeth of his lord by. 
knights ſervice, and at 
this day he, &c. grant- 
eth by licence the ſame 
tenements to an ab- 
bot, &c. in frankal- 
moigne, the abbot 
ſhall hold immediately 
the tenements by 
knights ſervice of the 
fame lord of whom 
his grantor held, and 
ſhall not hold of his 
grantor in frankal- 
moigne, by reaſon of 
the ſame ſtatute. So 
that none can hold in 
frankalmoigne, un- 
jeſſe it be by title of 
preſcription, or by 
force of a grant made 
to any of his prede- 
ceſſours before the 
ſame ſtatute was 
made : but the king 
may give lands or 
tenements in fee 
ſimple to hold in 
fankalmoigne, or by 
other ſervices ; for he 
is out of the caſe of 
that ſtatute, 


2 


they allowed the queſtion to be one of great doubt and difficulty. See Burn. Eccleſ. L. tit. Deans and Chapters, To this opinion 
was added the form of a preſentation ; and it is preſumed, that the deanery of Glouceſter hath ever ſince been treated by the 
crown as preſentative. Probably too under the ſame ſanction the example may have been followed in reſpect to ſuch other ot 
the new deaneries, as at the time of the act of queen Anne were in the ſame circumſtances; that is, had ſtatutes of doubtful 
authority from Henry the Eighth or any of his ſucceſſors, ſome of which between the Reſtoration and the act of Anne had 
been uſually practiſed, though not the particular one direQing a preſentation of their deans. But whether this conſtruction 
of the aft of Anne hath ever been judicially recognized, we cannot inform the reader. As to thoſe zewv deaneries, which had 
ſtatutes requiring a preſentation and uſually complied with after the Reſtoration, there cannot be the leaſt doubt ot 
their being legally preſentative. But if there are any of the zew deaneries, the rules and ſtatutes of whoſe churches are wholly 
ſilent as to preſentation, it is moſt likely that they always have been donative, and ſtill continue ſo; and we gueſs, that the 
church of Weſtminſter may fall under this deſcription, ät being collegiate and not for any other purpoſe ſuhje& to the juriſdic- 
tion of any biſhop.— From this detail about appointing to deaneries of the new foundations, it ſeems that lord 
Coke was fully juſtified in ſtyling all of them donative; for it is ſaid, that none of the charters for founding the zew deanerics 
mention preſentation, and that the ſubſequent ſtatutes preſcribing it were equally liable to the objection of informality as thoſe 
of the church of Glouceſter, and there was no act for eſtabliſhing them in lord Coke's time. On the other hand, biſhop Gib- 
ſon might be equally warranted in calling all the net deaneries preſentative, if we except the collegiate church of Weſtmin— 
ſter; becauſe in 1713, when the firſt edition of his book on Eccſeſiaſtical Law was publiſhed, they were become ſo by the opera- 
tion of the act of queen Anne. This diſtinction of time did not ſtrike the biſhop, though a writer in general well formed and 
much to be relied on, when he animadverted on thoſe, who like lord Coke denominated the new deaneries donative. 1. Gibl. 
Cod. 197.— . The continuation of this note on the old and new deaneries will be found in fol. 100. b. 
(1) This obſervation on general or publick ſtatutes points at two important rules diſtinguiſhing between them and particular 
| | or 


—— 


not intitled to take poſſeſſion of the land without ſuing to the crown for livery, which was a proceſs both nice and expenſive. 
| | : f der 


Lib. 2. Of Frankalmoigne. Sect. 141. 


quorum fuworem probibita eft, poteſſ. fert, and quilibet poteftl renunciare juri pro ſe introducto: and 

the licence of lords immediate and mediate in this caſe ſhall enure to two intents, viz. to a diſ- 

penſation both of the ſtatute of Quia emptore terrarum, and of the ſtatutes of mortmaine, as Lit- 44+ AM. Pl. 29. 9. E. 4 b. 11. 
tleton here implyeth ; becauſe their deedes ſhall be taken moſt ſtrongly againſt themſelves (1). Pl. Com. 502. 503. Grendon's 
But it is a ſafe and good policy in the king's licence to have a non Haut, alſo of the ſtatutes caſe. Vide 10. Co. 25. 26. 31. & 
of mortmaine, and not only a von ob/tante of the ſtatute of Quin emptores rerrarum. But it * cb Seck. 686. 
appeareth by Littleton (which is a ſecret of law,) that there needeth not any uon obffante by . 

the king of the ſtatutes of mortmaine, for the king ſhall not be intended to be miſconuſant of 

the law, and when he licenſeth expreſſely to alien an abbot, &c. which is in mortmaine, he 

needs not make any on ob/tante of the ſtatutes of mortmaine, for it is apparent to be granted in 

mortmaine, and the king is the head of the law, and therefore preſamitur rex habere omnia 

jura in ſcrinio pectoris ſui, for the maintenance of his grant to be good according to the law, for 

which cauſe of purpoſe Littleton maketh no mention of any licence in mortmaine. Diſpen- 

ſatio eft mali prohibiti provida relaxatio, utilitate ſeu neceſſitate penſata. 


Labbe tiendra, &c. per ſervice chivaler. For although by the death of (Ante 70. b.) Lit, fol. 20. a. 
the abbot there 1s neither ward, manage, nor reliefe due, yet he holdeth by knight's ſer- 
vice, albeit the lord cannot have the truit of it; and if the abbot, with the conſent of the Re 
covent, alien the land over to a man and his heires, there is the ward, mariage, and reliefe CAne 2 Fer OP 
revived, But by preſcription (as it hath been ſaid) the ſucceſſor of an abbot may pay reliefe. Vice Little. fol. 20. 
An abbot or prior, &c. that holdeth lands by knights ſervice, albeit he ought not in reſpect of 
his proteſſion to ſerve in warre in proper perſon, yet muſt he find a ſufficient man, conveniently 
arrayed for the warre, to ſupply his place. And if he can find none, then muſt he pay eſcuage, 
&c. for his profeſſion doth not priviledge him, but that the king's ſervice in his warre muſt be 
done, that belongeth to his tenure, 

Nota (reader) tince Littleton wrote, a man might either in his life time, or by his laſt will 

in writing [i] give lands, tenements, &c. to any ſpirituall body politick, or corporate, to be [AI 1. & 2. Ph. & Mar. c. 8. 
holden of himſelfe in frankalmoigne, or by divine ſervice, as by the ſtatute of 1 & 2 Phil. & Mich. 8. & 9. Eliz, Dyer, fol, 
Mariz (which indured for twenty years) appeareth; which ſtatute, ſince that time, hath beene *55 


tavourably and benignely expounded, 
int que nul poet tener en frankalmoigne, ſi non que ſoit per title de E. 44 


preſcription, Sc. im is to be underſtood, that a man ſeiſed of lands may at this day : 
give the ſame to a biſhop, parſon, &c. and their ſucceſſors in frankalmoigne, by the conſent of 27. H. 8. 2. E. 2. ayowrie 185. 
the king, and the lords mediate and immediate, of whom the land is holden; for the rule is, 
quilibet poteſi renunciare juri pro fe introducto. 

So it an eccleſiaſticall perſon hold lands by fealty and certaine rent, the lord at this day may 
confirme [a] his eſtate, to hold to him and his ſucceſſors in frankalmoigne ; for the former CI 4. E. 3. 21. 22. E. 3. 15. 
ſervices be extinct, and nothing is reſerved but that he holds of him, and ſo he did before. 38. H. 6. 25. Lit. cap, confire 


a mat. 123. 
Mes le roy poet, c. car il eſt hors de caſe del ſtatute. ; 
It is cleere that the king is out of the caſe of the ſtatute ; for the ſtatute is quod feoffates 17 Co. 65. Magdalen Colledge 
teneat terram lam, Wc, de capitali domino foodi, Sc. and this cannot be intended of the king, * 
who is ſuperior to all, and inſeriour to none, but where the king is bound by acts of parhament, 
and where not, vide 11 Co. 66, Magdalen Colledge caſe, 


99 


(2. Ro. Abr. 518.) S. R. 2. re- 


Sect. 141. 


22 nota que nul 


poit tener ter- 
res ou tenements. en 
frankalmorigne, forſ= 
priſe del grantor, ou 
ae fes hares. Et pur 
ceo il eſt dit, que ſi 
fort ſcignior meſne 


et tenant, et le tenant 


N D note that none 
may hold lands or 
tenements in frankal- 
moigne, but of the 
grauntor, or of his 
heires. And therefore 
it is ſaid, that if there 
be lord meſne and 
tenant, and the tenant 


F Orſpriſe del gran- 
tor, ou de ſes heirs. 
The tenure in frankal- 
moigne is an incident to the 
inheritable blood of the gran- 
tor, and cannot be transferred 
nor forteited to any other, no 
more than a tounderſhip of a 
houſe of religion, (which is 
intended to be in frankal- 
moigne, or homage anceſtrel, 


confirm. 8. 27. II. 8. b. Temps 
E. 1. garr. 90. 45. E. 3. 23. 47. 
H. 3. garr. 99. 11. H. 4. 52. 14. 
H. 4. 5. 10. H. 7. 11. 28. Aff. 
33. 18. K. 3. 18. 23. E. 3. 18. 
Curody Broke 5. 22. H. 6. 50. 
4 E. 2. avowry 201. 202, 19. E. 
3. ibid. 122. 11. E. 3. ibid. 100. 
30. H. 6 7. 33. H. 8. Dyer 51. 
F. N. B. 16. F. N. B. 211. c. 


3. Co. 5. C. Arg 


7: e. 3. 4 


or the writ of contra formam 


e/t un abbe, que tient feoffamenti, or the writ of 


is an abbot, which 
contra 


or private ſtatutes. According to the firſt, which relates to their ſeveral degrees of notoriety, the judges may and ought to take 
notice of public acts without pleading ; but private acts muſt be pleaded. But there are tome exceptions. 40 both parts of this 
rule, See Law of Ni Prius ed. of 1775. p. 222. and 1. Sid 209.—The ſecond rule imports a difference in the mode of trial; for the 
exiſtence of a public act muſt be tried by the judges, who are to inform themſelves in the beſt manner they can; but a private 
act may be put in iſſue and ſhall be tried by the record. See Hal. Hiſt, C. L. 15. and Com. Dig. Parliament R. 5.—A third 
difference, which hath been taken between a general and a particular act, is, that the /atter will not bind rangers, though it is 
without a ſaving of their rights. However well founded this laſt difference may be, it certainly is uſual in modern private 
acts to inſert a (pecial ſaving clauſe, explaining how far the rights of ſtrangers are intended to be affetted.—A fourth difference 
relates to ring flatutes in evidence to a jury; for it is ſaid, that a public act, printed by the king's printer or other perſon autho- 
rized by the crorun, is good evidence to a jury; but that of a private act, there mult be either an exemplification under the great 
ſeal, or a copy ſivorn to be compared with the parliament roll. Some authorities however do not correipond with this laſt dit - 
terence ; and others except out of it private acts concerning a whole county. See Vin. Abr. Evidence A. b. 1. Law of Niſi Pri. 
ed. 1775. p. 225. 1. Stra. 446. It ſhould alſo be remarked, that there is a difference between proving private acts to a jury, and 
proving them on the ifſue of xz tel record, which never goes to a jury; nothing leſs than an exemplification under the great ſeal 
being ſuflicient in the latter cale, 2.Salk. 366. For theſe and other differences, between general and particular ſtatutes, fee fur- 
ther in Vin. Abr. Statutes D. E. 2. 3. and Hatt. Treat. on Stat. cap. 2. p. 11. Though the book laſt cited is publiſhed with the 
name of Sir Chriſtopher Hatton, lord chancellor to queen Elizabeth, ſome doubt, whether he was really the author. Nicholl. 
Engl. Hiſtor. Libr. zd. ed. 192. However it is at all events a treatiſe well worth conſulting. As to the different forms of ſta- 
tures, beſides the Prince's caſe in 8. Co. ſee Pryn. on 4. Init. 13. Hal. Hiſt. Com. L. 13. Vin. Abr. Statutes A. Com. Dig. Parlia- 
wn R. 3. and the Preface to Ruffhead's edit. of Stat. : 

(1) Here lo1d Coke explains the king's power of granting licences to alien in Mortmain, notwithſtanding the old ere 

| | again 


de ante 77, a.—It bad a preference with reſpett to the cuſtody of the infdnt's body over every other ſpecies of _— 
Fee Ip, 


Lib. 2. 


15. E. 3. confirm, 8. 


Cap. 6. 


contra formam collationis, or 
any other incident to their in- 
heritable blood. But it is no 
incident inſeparable; for the 
lord may releaſe to the tenant 
in frankalmoigne, and then 
the tenure is extinct, and he 
ſhall hold of the lord para- 
mount by fealty, as in the 
caſe of Littleton, Sect. 139. 


— 2 AA Ou de ſes heires. 


beer ere (or) hath the ſenſe of 
P45: 2. . 7775. K 2 5 193. & Agi Por (and) \ ; 4 a — a | 
ES VICS0, ALGER 7 this day grant lands in taile 
Vide 15. E. 4. and reſerve a rent to his 


33. E. 3. tit. Annuity 52. 


(2. Ro. Abr. 447. contra. — Hob. 


130. Poſt 143. 213- b.) heires, and exclude the gran- 


tor himſelte; for the heire 
cannot take any thing in the 
life of the anceſtor, neither 
can the heire take any thing by 


Of Frankalmoigne. 


de fon meſne en frank- 
almoigne, ſi le meſne 
devy fans heire, don- 
gue le meſnaltie de- 
viendra par eſcheate 
al dit ſeignior para- 
mount, et labbe a- 
donque tient de luy 
immediate per fealtie 
tantum, et ferra a 
luy fealty; pur ceo 
que il ne puit tener 
de luy en frankal- 
moigne, c. 


Sect. 142. 


holdeth of his meſne 
in frankalmoigne, if 
the meſne die without 
heire, the meſnaltic 
ſhall come by eſcheate 
to the ſaid lord para- 
mont, and the abbot 
ſhall then hold imme- 
diately of him by 
fealty only, and ſhall 
do to him fealty; be- 
cauſe he cannot hold 
of him in frankal- 


moign, &c. 


deſcent, when the anceſtor himſelfe is ſecluded, But if a man had granted lands at the com- 


3 Aſſ. Pl. 8. &c. 


mon law to hold of his heires, theſe words (to hold of his heires) are void, and he ſhall hold ot 
the grantor as he held over, which he ſhould have done, if he had made no reſervation at all. 


And albeit Littleton ſaith, that no man can hold lands in frankalmoign but of the grantor 
or his heires, yet might an abbot by aſſent of his covent, or a biſhop with aſſent of his chapter, 
and ſuch like, by licenſe as is aforeſaid, have | gems lands in frankalmoigne, to hold of them 

e 


and their ſucceſſors; and as Littleton himſel 


agreeth, the king may give land in frankal- 


moigne, in which caſe the land ſhall be holden of him, his heires and ſucceſſors. 


Et pur ceo eſt dit; fi ſoit ſeigntor meſne et tenant, et le tenant eſt un 


abbe, Ge. 


By this it appeareth, that if the ſeigniory be transferred by an act in law to a 


ſtranger, and thereby the purity is altered, that the tenure in frankalmoigne is changed to a 
tenure in ſocage by fealty, as well as it appeareth before when the ſeigniory or tenancy is 
granted to another, and the law in this cate alſo createth a new fealty, wherewith the land 


was not charged before. 
2. E. 4. 46. 
(2. Ro. Abr. 501. 513.) 
7. E. 4. 12. a. 


before the eſcheat. 


FJ OME de religion. 
And yet this caſe ex- 
tendeth to all eccleſiaſticall 
perſons, that hold in frank- 
almoigne, be they ſecular or 
regular ; for the meſne ought 
to acquite all of them: tor 
[4] Pl. Com. 306. b. in Sho. they be bound [a] to make 
r þ 2 = 6 ralers for their founder, and 
+ E. 8 * my his heires; and in conſidera- 
a tion of thoſe prayers, the 
founder, &c. is bound to pay 
to the chiete lord all rents and 
ſervices iſſuing out of that 
land, as it appeareth by that 
which followeth. 


De luy acquiter. 


Sect. 142. 


T nota, que lou 
tie] home de reli- 
gion tient ſes tene- 
ments de ſon ſeignior 
en frankalmorgn, ſon 


ſeignior eft tenus per 


la ley de luy acquitter 


de cheſcun manner de 


ſervice, que aſcun ſeig- 


nior paramont de luy 
voet aver ou deman- 
der de meſmes les 
tenements ; et fil ne 


Donques le meſnaltie deviendra per eſcheat al dit ſeignior paramont. 
This new tenure, created by law, ſhall upon the eſcheate drowne the ſeigniory ; for alwaies 
the ſeignory neerer to the land drownes the ſeigniory that is more remote off: and yet the 


lord in this cafe, to whom the meſnalty is eſcheated, ſhall hold by the ſame ſervices that he held 


A ND note, that 
where ſuch man 
of religion holds his 
tenements of his lord 
in frankalmoigne, his 
lord is bound by the 
law to acquite him of 
every manner of ſer- 
vice, which any lord 
paramont will have or 
demand of him for the 
ſame tenements; and 
if he doth not acquite 


luy 


againſt ſuch alienations, on a principle, which makes the licence rather the waiver or remiſſion of a forfeiture, than a diſpen- 
ſation, The licence being conſidered in the former way, it 1 attributing to the king no greater power as lord paramount, than 
ſubjects, being meſne lords, may exerciſe in reſpect of the forfeitures to which they are intitſed on alienations in mortmain. In other 
words it is conſtruing the ſtatutes, ſo as not to bring the caſe of a licence within them; and conſequently diſpenſation became 
unneceſſary. It ſhould alſo be remembered, that the King's power of granting ſuch licences ſeems recognized by a ſtatute of 
Edward the Third. See 18. E. 3. ſt. 3. c. 3. However the pretended power of ſuſpending ſtatutes by regal authority, without 
conſent of parliament, being declared illegal at the Revolution; and it having been uſual to grant licences to alien in 
mortmain in a manner, which imported an exerciſe of ſuſpending or diſpenſing power, that is, with a vn ob/lante ofthe ſtatutes of 
Mortmain and quia emptores; under theſe circumſtances a jealouſy of any thing, in the leaſt connected with an aſſumption of 
diſpenſing power, might have influenced many to have confounded ſuch licences with diſpenſation; and therefore it was deemed 
prudent to give them a parliamentary ſanction, See 7. and 8, W. 3. c. 37. It is obſervable, that the ſtatute made for this 


Purpoſe authorizes the king to grant mortmain-licences, without any regard to the perſon of whom the lands were held; and 


declares, 


ſhip, except only that of theater where the infant was his heir apparent; even the mother being excluded. lt intitied ow 
lore 


Lib. 2. Of Frankalmoigne. Sect. 142. 100 


[uy acquita Pads, mes him, but ſuffereth him acgniter is compounded of ad, 
ſuffra luy deſtre di- to be diſtreyned, &c. and the old verbe quietare, 


i l and ſignifieth in law [5] to [2] Fleta lib. 2, ca. 44. Britton 
frame, Fc. donque il he ſhall have againſt diſcharge, or keepe in quiet, fol. 58. 59. Vide 1 
evere expere fon . e 

5 F ately kept from any entries, 
gnior un briefe de meſne, and ſhall reco- or other moleſtation for any 


meſne, et recovera ver againſt him his da- manner of ſervice, _ 


out of the land to any lor 
eNVERS luy er dam- mages and coſts of that is about the meine. [c] 7 Vide Sect. 142. 540. 


mages et ſes coſtes de ſuit, &c. And hereof commeth [d] ac- 14] 8. E. 2. Corone 424. 20. E. 
, ſuit Se quitall, and guietus eff, (that 2. Ibid. 232. Stanf, Pl. Corone 
Jon : : is) that he is diſcharged; and * 


he, that 1s diſcharged of a felony, &c. by judgement, is ſaid to be acquitted of the felony, 

ac;uietatus de felonta ; and it he be drawne in queſtion againe, he may plead [e] auterfoits ac- [e] 4. E. 3. 35- 17. E. 3. 44 7. 
quite. And therefore if ſuch a tenant, as Littleton here ſpeaketh of, be diſtrained by any lord H. 4. 18. 34. Hl. 6. 47. 13 E. 4. 
paramount, the meſne (to keep the tenant quiet) may put his beaſts in the pownd, inſtead of 6. P. N. g. 136. 9. Co. 119.311, 
the beaſts ot the tenant. in Treſham's caſe. 


fealty, rent workes, and other ſervices, but alſo of improvement of ſervices, as if he be di- of if ug 39 
5 * Fa 5 4 5 : 5 5 : . g , 3 S 8 F | 39 . . 31. A. 9. E. 4. 
ſtrey ned tor rehet2, Aide pur file marier, aide fur faire ii chivaler, Sc. Alſo for ſuite ſervice to 27. F. N. B. 136 m. 17. E. 2. 


Et recovera ve rs luy ſes damag OS. It is to be knowne, that there be two ſeve- 

rall judgements in a writ of meſne, one at the common law, another by the ſtatute of : 

W. 2. ca. 9. At the common law he ſhall have judgment to recover his acquitall, and if he 15 2. C2. 9. Vide 8. Co. 134, 
be diſtreyned or damnified, his damages and coſts: and the proceſſe at the common law r 

was ſummons, attachment and diſtreſſe infinite, in the ſame county where the writ is 
brought. The judgement by the ſaid ſtatute of W. 2. is a forejudger of the meſnalty, and 8 lib, 2, fol. 84. Fleta 
that in two ſeverall caſes, One upon proceſſe given by the ſaid ſtatute, viz, Summons, at- e. | 
tachment, and grand diſtreſſe, and if he commeth not, and the writ be returned, he ſhall be for- 
Judged, The other caſe is, where the tenant recovereth his acquitall in a writ of meſne, if he h 

be not acquited afterwards, he ſhall have a writ ot diffringas ad acquietandum againit the 46. E. 3. 31. 18. F. 2. tit Meſne. 
fame meſne, and if he commeth not, he ſhall be forejudged by his default of the meſnality ; F. N. B. 136. 2. H. 4. 7. 17. E. 
and fo it he commeth, and it be found againit him by verdict, he ſhall be forejudged: but for- 3: CHA tormam Collat, 1. F 
judger in that caſe is not given againſt his heire, for that the ſtature ſpeaketh onely of the 21 

meſne, and not of his heires. And the judgment in caſe of forjudgement is, quod J. (le 

meſue) amittat ſorvitia de A. (le tenant) de tenementis predittis, et quod omifſo preditto J. præ- 
Jar R. (le ſcignior paramount ) modo fit attendens et reſpondens per eadem ſervitia per que T. tenuit, 

Phe ſaid ſtatute, in caſe of forjudgement, doth not bind a feme covert; and yet if ſuch a (p,q,.. b.) 
judgement be given againſt a baron and feme, it is not void, but erroneous, and to be re- 3. E. 3. 41. tit. Meſne 18: 9. E. 
verſed in a writ of error. And fo a forjudgement againſt a tenant in taile ſhall binde 2. ibis. 67. 14. E 2 ibid. 50. g. 
the iſſue in taile in an avowry, untill he reverſeth it by error. If two joyntenants bring ©* 73: b. Poct. Hullcy's cale, 
a writ of meſne, and the one is ſummoned and ſevered, the other cannot forjudge the 

meſne; for he ought to be attendant to the lord paramount, as the meſne was, and that (10. Co. 134.) 

annot he be alone. And ſo it is if there be two joyntenants meſnes, and in a writ of 

meſne brought againſt them, one maketh detault, and the other appeares, there can be no 

iorjudger. 

If | 


declares, that they ſhall not be ſubje& to any forfeiture. Before this laſt act the king's licence only prevented the forfeiture 
to himſelf; and if there was any meſne lord, he might take advantage of the mortmain ſtatutes notwithitanding the royal 
licence, Sec Fitzh. Nat. Br. 221. O. But the act of William ſeems to be expreſſed, ſo as to extend the operation of the king's 
licence, and to render it effectual univerſally, by preventing a forfeiture to other lords as well as to the king himlelf. Another 
thing deſerving of notice is, that the ſtatute is quite filent as to the writ of ad quad damnum ; which anciently was thought an eſ- 
fential preliminary to the licence, in order that the king might know what prejudice would ariſe to himſelf or others from 
granting it. Firzherbert ind-ed tells us, that in his time it was become a common practice to purchaſe licences to alien 
in mortmain without ſuing an ad gued damnum, and inſtead of it to add to the patent, granting the licence, ſpecial words to 
f:gnify that it (ſhould be good without any writ. But he adds, that it ſeems dubious, whether ſuch patents were good, if they 
turned out to be prejudicial and diſadvantageous to the king or others. See Fitzh. N. B. 222. D. Whether ſince the ſtatute of 


William writs of ad quod damnum previous to licences from the crown to alienate in mortmain are neceſſary, may * con- 
ideration ; 


— ee 


uud to make a ſale of the marriage of the infant, ſubje& only to the reſtriction of not diſparaging ; and if the _— * 
| uſe 


Lib 2. Cap. 7. Of Homage Aunceſtrell. Sect. 143. 


If the tenant be diſſeiſed, and the diſſeiſor in a writ of meſne forjudge the meane, this ſhall 
not bind the diſſeiſee. And fo if the meſne be diſſeiſed, and a forjudgement is had againſt the 
diſſeiſor, this doth not bind the diſſeiſee; for the words of the ſaid ſtatute are, Qnando tencrs 
fine prejudicio alterius quam medii attornare ſe poteft capitali Domino, 

But if the daughter, the ſonne being in wenter /a mere, be forjudged, it ſhall bind the ſon that 

is borne afterwards; becauſe he had no right at the time of the forjudgment. And ſo it the 

tenant enter in religion, and his heire forejudgeth the meſne, and then the anceſtor is deraign- 
ed, he ſhall be bound cauſa qua ſupra. If there be lord, prior meſne, and tenant, the meine 

16. * n. 117. cannot be forjudged; becauſe he alone can doe nothing to the prejudice or the diſheriſon ot his 

7. Sap, church: and the like law is of a biſhop, parſon, and the like. 

W. 2,ca, 9. No forjudgement can be, but when there is but one meane betweene the lord diſtreyning 
and the tenant; becauſe the tenant, upon the forjudgement, cannot be attendant to the lord 
diſtreyning, in reſpect there is a meane between them, and ſo the ſaid ſtatute provideth for in 
expreſle termes. 

ota, the plaintife, in a writ of meſne, may chuſe either proceſſe at the common law, or 
upon the ſaid ſtatute of W. 2. Forjudgment is called foriyudicatio, and he that is forejud- 
„1474 U U 147. ged foris Judicatus, And Bracton hath this writ, rex wicecomiti, Ec, et non permittas, quod A. 

Sead. L 4 256. b. Brit, f. 58, — dominus feodi illius habeat cuftodiam heredis, quia in curia noftra foris judicatur de cuftodia, 

b. Flat. li, 2. ca. 43- | c. Fleta calleth it abjudicationem, and thereupon commeth abjudicatus; for he ſaith, Po/? 
proclamationem, Wc, fatiam, abjudicetur medius de feodo et ſervitio ſuo (i]. 


CHAP. 7. Sect. 143. 


Homage Aunceſtrel, 
DER title de pre- ENURE per lo- 4. ENANT by ho- 


ſcription en le mage anceſtrel eſt, mage aunceſtrel is, 
tenancy, en le ſanke le lou un tenant tient ſa where a tenant holdeth 
tenant, et auxy en le terre de ſon ſeig- his land of his lord by 
ſeignior en le ſanke le nior per homage, et homage, and the ſame 


H. 3. Vouch, 277. 47. H. 3. Heignior. Here Littleton meſme le tenant et tenant and his aunceſ- 
4 E. Z Vouch 245. 45. E. 3. zan not define what homage es auncgſtors, que tours, whole heire he is, 
43: 11, H. 4. 50. 4: H, 6. 26. example in one caſe. For in Heire il eſt, ont tenus have holden the ſame 


the 146, Section, it appear- nęſine le terre del land of the ſame lord 
eth, that blood 1s not alwayes 


neceffary on the lord's fide. In dit ſeignior et de and of his aunceſtors, 
this example here put, there ſes aunceſtors, que whoſe heire the lord 


muſt be a double preſcription : . 3 h 
both in the blood. of the lord: /7*17® le Jeigniour is, time out of memo 
and of the tenant, and there - %, de temps dont rie of man, by ho- 
benden think there 1s turtle or. memorie ne court, mage, and have done 
den by homage — homage, et ont to them homage. 


Brit, fol, 170. a, Pe 1 it is ſayd, fait @ eux homage, And this is called 
Ktant e ergnior tenus a | 
As Ka homage a Et ceo eſt appel ho- homage aunceſtrell, 


ſon ſeignior, forſque ſolement mage aunceſtrel, per by reaſon of the con- 
Bract. fol, 78. Glanv, li, 9. ca, ex reverence, And herewith cauſe de continuance, tinuance, which hath 
4+ 5+ 6. agreeth Bratton, Eff tanta et 8 

talis connexio per homagium que ad efte, per title beene, by title of Pre- 


inter dominum et tenentem, de preſcription, en ſcription, in the te- 
guod tantum debet dominus te- P 7 Pp , P , 


nenti, quantum tenens domino, le tenancie en le nancie in the bloud of 

pretter ſolam reverentiam.  ſanke le tenaunt, et the tenant, and alſo 

Trait aluy garranty auxy en le ſeignio- in the ſeigniorie in 

| rie 

fideration; for which purpoſe it may be material to inquire, what the practice hath been Since writing the former part of this 

note, we are well informed, that writs of ad quod damnum have not been uſual on granting mortmain licences ſince the ſtatute 
of William. age. 2 e. e | 

(1) There is not ay thing in the 12th-of Charles the Second, which in the leaſt varies the tenure in frankalmoigne, it being 

expreſsly ſaved by the ſtatute. See 12. Cha. 2. c. 24. . 7. Indeed had the ſaving been omitted, we do not ſee, how any of the 

other proviſions in the ſtatute could have affected this tenure ; and therefore it is preſumed, that the ſaving was merely the effect 


of an abundant caution, The ſtatute adds, that it ſhall not ſubject tenures in frankalmoigne to any greater or other ſervices z but 
what was intended to be guarded againſt by theſe latter words is not very obvious. 


Cz Continuation of the note concerning the old and new deaneries, which was leſt unfiniſhed in fol. 98. b. 


What we have hitherto obſerved, as to the manner of conſtituting the old and zew deans, mult be confined to England; thoſe 
of Wales and Ireland being under different circumſtances, and therefore reſerved for a ſeparate conſideration. = 


— 


fuſed the marriage tendered by the lord, or married after ſuch a tender and againſt the lord's conſent; in the former * 
the 


Lib 2. Of Homage Aunceſtrel. Sect. 144. 145. 


rie en le ſanke le ſcig- 
nior. Et tel ſervice 
de homage anceſtrel 
traite a luy garran- 
tie, ceſtaſcavoir, que 
le ſeignior, que eſt en 
vie et ad receive le 
homage de tiel te- 
nant, doit garranter 
fon tenant, quant il 
eft implede de la terre 
tenus de luy per ho- 
mage anceſtrel. 


the blood of the lord. 
And ſuch ſervice of ho- 
mage anceſtrell draw- 
eth to it warrantie, 
that is to ſay, that the 
lord, which 1s living 
and hath received the 
homage of ſuch te- 
nant, ought to warrant 
his tenant, when he 1s 
impleaded of the land 
holden of him by ho- 
mage anceſtrel. 


Hereby appeareth, what a re- 
verend reſpect the law bath to 
ancient inheritances continued 
in the blood of the lord and 
of the tenant ; for in this ex- 
ample put, if the continu- 


.ance hath not bin in the blood 


of both ſides, no warrantie 
belongeth to homage ance- 
ſtrel ; but if ancient continu- 
ance hath been on both ſides, 
L* then ſuch homage an- 
ceſtrell draweth to it war- 
ranty ; ſo as ancient conti- 
nued inheritance on both par- 
ties hath more priviledge and 
account in law, then inheri- 
tances lately, or within me- 
mory acquired, 


IOT 


Vide Britton ubi ſupra. 14. H. 
6. 25. 18. f. 6. a. b. un uxil: 
lib. 9. c. 4. 5. and 6. SH. 3. 
Voucher 277. 47. H. 3. Voucher 
270. 271. 43. E. 3. 3. 4. 2 


(F. N. B. 134. f.) 

[=] See the ſecond part of the In. 
itutes uf on the 6th chapter ot 

the ſtatute of Bigamig, 


(Poſt 384 a.) 


If the lord grant the ſervices of his tenant by homage anceſtrel, the tenant ſhall not be 18. H. 6. 2. b. per Newton, 
compelled in a per gue ſervitia to atturne, unleſſe the conuſee will grant in court to warrant 


the land unto ham. 


If the tenant vouch by force of this warrantie in law, it is a good counterplea, that the 9. H. 3. voucher 277. 
tenant (or any one of his anceſtors) recefit de ſervitio ſuo & focit ſervitium ſuum A. B. fire 
aliqua coattione de ſua propria wvoluntate, 


Et ad receive homage de tiel tenant. (a) So as before homage received, the fe]; 9. . 3. Voucher 257. Temps 
tenant could not abſolutely bind the lord to warranty, and therefore of ancient time there la 90. 
[] a writ de homagio capiendo, for the tenant againſt the lord, to compell him to receive his 100 rr 
homage for the benefit of his warranty. Which writ you ſhall read in Bracton and ſe] Britton, 
and the proceſſe, and manner of triall thereupon, and the ſame you ſhall finde in 47. H. z. 


T auxy tiel ſervice per ho- 

mage aunceſtrel traite a luy 
acquital. ſ. que le ſeignior doit ac- 
quiter le tenant envers touts au- 
ters ſeigniors paramont luy de cheſ- 
cun manner de ſervice. 


Til eſt dit, que ſi 

tiel tenant ſoit 
emplede per un præci- 
pe quod reddat, &c. 
et il vouche a garran- 
tre ſon ſeignior, que vi- 
ent eins per proces, et 
demanda del tenant 


que il ad de luy lier a 


Sect. 


144. 


ND alſo ſuch ſervice by ho- 
mage anceſtrell draweth to 
it acquittall, ſ. that the lord ought 
to acquite the tenant againſt all 
other lords paramont of him of 


every manner of ſervice, 
Trait a luy acquit al. of * ſomewhat hath beene ſaid in the chapter of 


rankalmoigne. 


Sect. 145. 


ND it is faid, that 

if ſuch tenant be 
impleaded by a præci- 
pe quod reddat, &c. and 
vouch to warrantie 
his lord, who com- 
meth in by proceſs, and 
demands of the tenant 
what he hath to binde 


J N pracipe quod 
reddat. This is 
underſtood of the king's 
writ directed to the ſherife 
of the county where the land 
lyeth, whereby the ſherife 
is authoriſed to command the 
tenant of the land to yeeld 
the ſame to the demandant ; 
and of theſe words of the 
writ (præcipe quod reddat) 
the writ is ſo called. Writs 

Ot 


E. 1. Gar. go. 45. E. 3. 23. 


tb. 1. cap. 3. Bracton lib. 2. fol. 
83. 

ſe] Britton fol. 172. 17 3. 47. H. 
3. garrantic 99. 


SeA. 142. and 540. 
(Ante 100.) 


Of the four Welſh cathedrals, tb are without deans; or rather the dignities of biſhop and dean unite in the ſame perſon, 
the biſhop being deemed guafi decanus, and having, it is faid, both an epiſcopal throne and a decanal ſtall allotted to him in 
tle choir. The cathedral churches of St. David's and Landaff are of this kind. St. Aſaph and Bangor, the other two Welſh 
c tuedrals, have the dignity of dean diſtinct from that of biſhop; but the patronage of both deaneries is in the reſpective bi- 
ſhops, they being neither elective by the chapter, nor donative by the crown. See Eft. Theſaur. ed. of 1742. and Will. Paro- 
chial, Anglic. : 

In —— to Ireland, as we are informed, before the Reformation the deaneries of the cathedral churches there were eledctive 
by the reſpective chapters, under a conge d'elire from the crown, in much the ſame manner as the old Engliſh deaneries. But 
ſince the Iriſh act ot the 2d ot Elizabeth, which takes away the election of biſhops in Ireland and declares them wholly dona- 
tive by the king, and bath never been repealed as the Engliſh ſtatute of Edward the Sixth to the ſame effect was, the form of 
electing to the old deaneries hath been alſo diſcontinued, and the king appoints to them by letters patent as to biſhopricks. 
This change, ſo far as regards the Iriſh old deaneries, not having yet had a parliamentary ſanction, its legality depends on a no- 
tion, that the patronage of deaneries as well as of biſhopricks was an ancient _ of the crown, that the election by the chap- 
ter was a mere ceremony, and that the ſtatute for putting an end to it in the cale of the biſhopricks was a proviſion of caution 

and 


— 


the infant was liable to the payment of a ſum equal * 7 value of the marriage, that is, to the profit which ah 
ord 


— 


Lib. 2. 


of præcipe be of foure kindes, 
præcipe quod reddat, præcipe 
quod faciat, præcipe quod per- 
mittat, et præcipe quod non 

mittat, &c, as appeareth 
by the regiſter. 


Et il wouche a 
22 Awvoucher,(in 


tin vocatio, or advocatio) is 
a word of art, * — of 17 
1] Mir. cap. 3. dcn. 1. and 5. werbe voce, and is in 
Ea. li, 5. fo. 380. $1. Brit. g. the underſtanding of the 
75- de Gar. ker 3 4 common law, when the 
23» 24% 259 20. XC, optime. tenant calleth another into 
* anl. Verb. Advocate the court that is bound to 
him to warrantie, that is, ei- 
ther to defend the right a- 
gainſt the demandant, or 
to yeeld him other land &c. 
in value, and extendeth to 
lands or tenements of an 
| (Poft 365. 389. Hob. 3. 28. Noy eſtate of freehold or inheri- 
231-2, Ro. Abr. 738.) tance, and not to any chat- 
tel real perſonall or mixt, 
ſaving only in caſe of a ward- 
ſhip granted with warranty 
(as ſhall be ſaid more at large 
in the chapter of warran- 
ties) for in the other caſes 
concerning chattels, the par- 
tie, if he hath a warrantie, 
ſhall not vouche, but have his 
action of covenant, if he hath 
a deed, or if it be by parol 
then an action upon his caſe, 
or an action of deceipt, as 
the caſe ſhall require. Now 
ſeeing that one Latin, French, 
or Engliſh word, can have 
this particular fignification, 
therefore the common law- 
yer (that I may ſpeake once 
for all) is driven, as the pro- 
feſſors of other liberall ſcien- 
ces uſe to doe, to uſe ſigniſi- 
cant words framed by art, 
which are called wocabula ar- 
tis, though they be not pro 
to any language. He that 


Poſt 149. b.) 
Kexitt 159. 


(Cro. Jam. 307.) 


ſe] V. Reg. Jud, for all theſe ju- 
diciall writs, 


garranty, et il monſ- 
tre, comment il et ſes 
aunceſters, quel heire 
il eſt, ount tenus ſa 
terre del vouchee et de 
ſes aunceſters de temps 
dont memorie ne 
curt; et ſi le ſeignior, 
que eſt vouche, ne a- 
voit reſcerve pas Ho- 
mage del tenant, ne 
daſcun de ſes aunce- 
flers, le ſeignior ( fil 
vort) port diſclaimer 
en le ſeigniorie, et 1/7 
int ouſte le tenant de 
ſon garrantie. Mes ji 
le ſeignior, que eſt 


vouch, ad receive ho- 


mage de le tenant, ou 


de aſcun de ſes aunce- 
ters, donques il ne 
diſclaimera, mes il 
eſt oblige per la ley de- 
garranter le tenant ; 
et donque ſi le tenant 
perd ſa terre en default 
del voucliee, il reco- 
vera en value envers 
le vouchee de terres 
et tenements, que le 


vouchee avoit aol 
temps de le wou- 
cher, ou unques 
puis. 


Cap. 7. Of Homage Aunceſtrel. Sect. 145. 


him to warranty, and 
he ſheweth, how he 
and his anceſtors, whoſe 
heire he is, have hol- 
den their land of the 
vouchee and of his 
anceſtors time out of 
minde of man; and if 
the lord, which is 
vouched, hath not re- 
ceived homage of the 
tenant, nor of any of 
his anceſtors, the Jord 
(if he will) may dis- 
claime in the ſeignio- 
ry, and fo ouſte the te- 
nant of his warranty. 
But if the lord, who 
is vouched, hath receiu- 
ed homage of the te- 
nant, or of any of his 
anceſtors, then he ſhall 
not diſclaime, but he 
is bound by the law 
to warrant the tenant ; 
and then if the tenant 
loſeth his land in de- 
fault of the vouchee, 
he ſhall recover in va- 
lue againſt the vou- 
chee of the lands and 
tenements, which the 
vouchee had at the 


time of the voucher, 


or any time after. 


voucheth is called the vouchor vocaus, and he that is vouched is called vouchee warraitus. 
[e] The proces, whereby the vouchee is called, is a ſummoneas ad xwarrantizandum, where- 


II. Ver. N. B. 179. 136. 39. upon if the ſherife returneth that the vouchee is ſummoned, and he make default, then a 
3. 28. 14. H. 6. 7. 17. E. 3. LY] Magnum cape ad valentiam is awarded, when if he make default againe, then judgement 


41. 3. H. 4. 4. 11. H. 4. 72. 45. 15 given againſt the tenant, and he over to have in value againſt the vouchee. 


E. CO 19. F. N. B. 134. 135 
(Poſt, 393. a.) 


It the vou- 


chee doe appeare, and after make default, then parvum cape ad valentiam is awarded, and it he 
make default againe, then judgement as before. But if the ſherife returne, that the vouchee 


hath nothing, then after writs of alias and pluries, a writ of ſequatur ſub ſuo 2 ſhall be 


awarded; and if the like returne be made, then ſhall the demandant have ju 


gement again 


the tenant; but he ſhall not have judgement to recover in value, becauſe the vouchee was nc- 
ver warned, and it appeareth, that he hath nothing. But in the grand cape ad walentian, it 
appeareth that he hath aſſets, and his making default after ſummons is an implyed confeſſion gt 
the warranty, And it is called a ſeguatur ſub ſuo periculo; becauſe the tenant ſhall loſe 8 


and not one of neceſſity ; and this notion, little conſonant as it may appear to ſome of the facts we have ſtated in our hiſtorictb 
3 lince the — 1 of Elizabeth, but ſeems to have been ju- 
from Croke James and other books. See 


account of the o/4 Engliſh deaneries, is not only ſupported by 
dictally recognized and acted upon in the caſe of the Iriſh bi 


oprick already cite 


land 


ante 96. b. in the notes. Such, we are told, is the ſtate of the patronage of the Iriſh old deaneries in general; but it mult 
be added, that the right of the crown over one or tao of them, which either are or are ſuppoſed to be under peculiar circum- 
ſtances, is denied by the chapters. Suits on this ſubje& have been depending between the crown and the chapter of St. Patrick, 
one of the two cathedrals of the archbiſhoprick of Dublin; the crown claiming the deanery as a royal dozative, and the chap- 
ter inſiſting that the dean is elefive by them on a congè d elire, not from the king, but from the archbi/bop of Dublin, and that it 
is ſo in the true ſenſe of the word, and not in ame only like our Engliſh deaneries of the old foundation. See in 17. E. 3. 40. 
a caſe in which the deanery of York is pleaded to be elective in this form. One amongſt other grounds, on which the chapter 
are ſaid to defend their title, is, that the deanery was founded by an archbiſhop of Dublin. See War. Irel. by Harr. vol. 1. p. 302. 
But it ſeems, that both this fact and the inference from it are denied on the part of the crown, We have alſo heard, that the 
chapter of Kildare, which is another of the Iriſh old deaneries, claim a right of electing their own dean in the ſame way, As 
to the Irij/ new deaneries, we are told that all of them are unqueſtionably royal donatives. The only one, about which there 


hath 
lord might have made by the lale of it; in the latter caſe, the heir female paid the ſame ſum as for a refulal, but the 
h hen 


7.4 2 
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land without any recompence in value, unleſſe he upon that writ can bring in the vouchee to 

warrant the land unto him: and if, at the /zqzatzr ſul ſuo periculo, the tenant and the vouchee (Poſt. 393.) 

make default, and the demandant hath judgment againſt the tenant, and after brings a /cire 

facias to have execution, the tenant may have a wwarrantia carte, and if he were impleaded by 

a ſtranger, he may vouche againe ; but it he had judgment to recover in value, he ſhall never 

have a <varrantia carte, or vouche againe, tor by this judgement to recover in value he hath 

benefit of the warrantie. And you ſhall finde in bookes a recovery with a ſingle voucher, and 

that is when there 1s but one voucher; and with a double voucher, and that is when the 

vouchee voucheth over, and ſo a treble voucher, &c. Againe, you ſhall finde there alſo a 

foraine voucher, and that is, when the tenant, being * within a particular juriſdiction, 

(as in London or the like) voucheth one to warranty, and prayes that he may be ſummoned in 

ome other county out of the juriſdiction of that court, This is called a foraine voucher, but Glouc. ca. x2. F. N. B. 6. c. 

might more aptly be called a voucher of a forainer de forinſecis wocatis ad warrantizandum, Note, 

that by the civill law every man is bound to warrant the thing that he ſelleth or conveyeth, 

albeit there be no N warranty; but the common law bindeth him not, unleſſe there be mn a. 

a warranty, either in deed or in law for caveat emptor, as mano ſaid more at large in the (Cro. Jam. 4. 1. Ro. Abr. 96. 
ear 1 1 1 8 > MC K. Late 05M on . N. B. 94. 

chapter ot warrantie in the third booke. r. Si. a „ e. II e T1 kALE- . 


* . „ For. . . . . . N 
Le ſeignior ( fil voet) poet diſclaymer en le ſelgniorio. Diſclaimer, Bi. 114 . eue 
diſclamare, 1s compounded of de and clamo, and ſignĩſieth utterly to renounce the ſeignorie, A. FL 2 "gg 2 2. gr 
[a] Note there be divers kinds of diſclaymer, that is to ſay, a diſclaimer in the tenancie ; [a] 47. H. 3. Diiclaim. 35. EE 
a diſclaymer in the bloud; and a diſclaymer in the ſeigniorie ; whereof Littleton here putteth — - 1 = 2. 3 25 £ 
his caſe. „ 
(3] But if the tenant in frankalmoigne bring a writ of meſne againſt his lord, the lord can- — — Places] 2 2 
not diſclayme in the ſeignorie; becauſe he cannot hold of any man in frankalmoigne, but of [e 14. H. 3. tit. Ditclaim.B, 33. 
his donor and his heires. And ſo note a diverlity between a tenure in frankalmoigne, whereby 
divine ſervice is maintained, and homage anceſtrell which reſpecteth temporall ſervice. But 
it the lord will not diſclayme in the ſeigniory, in the caſe of homage anceſtrell, then albeit he 


hath not received homage, he ſhall warrant the land. 


St le ſeignior que eſt vouche ad receive homage, &c. il ne diſclaymera. 

Therefore it is good for the tenant, to the intent to ouſt the lord of his diſclaymer, in his 47- H. 3. Diſclaim. 35. Vide 
voucher to allege, that the lord hath taken homage of him ; and if he alledge it not, and the 3 + on. 14. * I, 
lord offer to diſclayme, the tenant may counterplead the fame by acceptance of homage, And 13 1.) > POP 5 
the reaſon that the lord cannot diſclayme in that caſe is; for that he hath accepted his humble 
and reverent acknowledgement, to become his man ot life and member and terrene honour, and 
to be faithfull and loyall to him, for the tenements which he holds of him, and againſt the 
acceptance hereof the lord cannot diſclayme. 


Due il avoit al t emps del voucher. Hereby it appeareth, that the tenant ſhall 
not be driven to recover in value only thoſe lands, which the lord had from that anceſtor, which 
created the ſeigniory ; for that were in manner impoſſible, for that the ſeigniory muſt be created 
before time of memory, and the firſt creation of the ſeigniory did not create the warranty, but 
the continuance of both ſides time out of minde created the warranty, And that is the reaſon 
that a writ of annuity ſhall not [c] lye againſt the heire by preſcription ; becauſe it cannot be [<] 46. E. 3. f. b. 10. E. 4. 16. 
knowne, whether he hath any land by deſcent trom the ſaid anceſtor, that firſt granted the b. 17 * Ws, H. 6. 19. 
annuity. And here is a point worthy of obſervation, that in the caſe of homage anceſtrell, R 
(which is a ſpecial warranty in law) by the authority ot Littleton, the lands generally, that the 
lord hath at the time of the voucher, ſhall be hable to exccution in value, whether he hath 
them by deſcent or purchaſe, But in the caſe of an expreſſe warrantie the heire ſhall be charged 
but only tor ſuch lands as he hath by deſcent from the ſame anceſtor, which created the war- 
ranty. . . 

Note, what privilege this ancient warranty (created by operation of law) hath more than the 28. E. 1. Vouch. 291. 9. Ed. 2. 
exprefle warranty, And fo you may obſerve, that in this caſe firmior & potentior eff operatio War, Car. 20. 19. Fines 127, 
legis quam diſpaſitio hominis. ; . 

Al temps de voucher ou unques puis. This is evident and worthy of diligent 29. E. 3. 3. 18. E. 3. 1. 2. H.4. | 
obſervation, . that the lands of the vouchee ſhall be liable to the warranty, that the vouchee 10. 23. E. 3. Recov, in valu. 3. 
hath at the time of the voucher ; for that the voucher is in lieu of an action, and in a warran- os _ 3- Vouch. 85. 19. Ed. 3. 
ta carte, the land, which the defendant hath at the time of the writ brought, ſhall be lyable Bie. 134 l- . 
to the warranty. * 


1. Upon a judgment in debt, the plantife [4] ſhall not have execution, but only of that [4] 2. H. 4.14. 42. E. 341.42: g. A. . 39 2 
tai 


id which the defendant had at the time of the judgment7 tor that the action was brought All. 17. K A 
in reſpect of the perſon, and not in reſpect of the land. But if an action of debt be brought fi. — 398. 391. 892.) C's 


Cotte 
againſt Breen bo og eee fe 


arguments drawn from the zature of the office or from feunderſhip, however common thoſe topicks may be. The former indeed Aero e 
can ſcarce have influence on any caſe, which may ariſe as to the appointment of deaneries. What is there in the nature of r =. K 4 3 


congt 


- — | —— Pale. on Aer; 
brir male was Charged the double value, which was called a forſeitureof marriage. — The gardian in chivalry was y SIP & ” Cs 
| 6 | 
5 pa N 
ee 1 . . e,. 


Soz. eke 
. 


Lib. 2. 


againſt the heire, and he alieneth, hanging the writ, 


time of the original purchaſe, 
in reſpect of the land. 


e] 22. AF. pl. 32. 
[ amerciament aſſeſſed, 


Finch. L. 353.) 


a default in his 
Ae per, 
ri Note the diverſity, - 
32. E. 1. Voucher 292, 
(2. Ro. Abr. 771.) 


the voucher. 


Vide Britton fol, 58. 110. 


S ON feigmorie eſt 
ext ind, et le te- 
nant tiendra de ſeignior 
prochein paramount, 


Fe. Here two things are 
to be obſerved : firſt that by 
this diſclaymer in the ſeig- 
niory, the ſeigniory is [y] 
extinct in the land. 

Secondly, that after the 
diſclaymer the tenant ſhall 
hold of the next lord para- 
mount, by the ſame ſervices, 
as the meſne ſo diſclayming 
held before. 


Si un abbe ou prior 
foit vouch, &c. un- 
core, Sc. uncore il ne 
pw diſelaymer, &c. 


ere it appeareth of the lords 

ſide, that continuance of bloud 

is not neceſſary ; but yet there 

muſt be privity of ſucceſſion 

time out of minde in one poli- 

ticke body, for it that body 

be once diflolved, though a 

new be founded of the ſame 

name, and all the poſſeſſions 

be granted to them, yet the 

homage anceſtrell is gone. 

But it a prior and covent be 

14. H. 6. 12. 2. H. 6. 9. 38. tranſlated, concurrentibus hiis 
All. p. 22. 37. Aſſ. 6. Co. 3. gu in jure requiruntur, to an 


73, &c, Deane and Chapter de abbot and covent, or to deane 
Norwich caſe. 


(Doctr. Plac. 133) 


71 45. E. 3 To 22. E. 4 35 


Vids Scct. 143. 
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et ſhall the land, which he had at the 


be charged ; for that he action was brought againſt the heire 


Seck. 146. 
T eft aſcavorr, 
que en cheſcun 

cas ou le ſcignior poit 


diſclaimer en ſon ſei- 


gniorie per la ley, et 


de ceo voit diſclaimer 
en court de record, 
on ſeignorie eſt ex- 
tint, et le tenant ti- 
endra del ſeignior 
procheine paramont 
le ſeignior, que 1ſſint 
diſclaime. Mes ſi un 
abbe ou prior ſoit 
vouch per force de 
homage anceſtrel, &c. 
comment que il ne 
ungue priſt homage, 
Sc. uncore il ne 
poit diſclaimer en tiel 
cas, ne en nul auter 
cas ; car ils ne potent 
anienter ou deveſter 
choſe de fee, que ad 
efte veſtue en lour 
meaſon. 


* If a man be nonſuit, the land only, which he had at the time of the 
all be charged, and not that which he had at the finding of the pledges. 
For the amerciament is not in reſpect of the land, but of his want of proſecution, which was 
on. But the iſſues of a juror ſhall be levied upon the feoffee, albeit the 

were not loſt betore the feoffment ; becauſe he was returned and ſworne in reſpect of the land, 


If a man give lands in fee with warranty, and binde certaine lands ſpecially to warranty, the 
the perſon ot the feoffor is hereby bound, and not the land, unleſſe he hath it at the time of 


ND it is to be un- 

derſtood, that in 
every caſe where the 
lord may diſclaime 
in his ſeigniorie by 
the law, and of this 
he will diſclaime in a 
court of record, his 
ſeigniorie is extinct, 
and the tenant ſhall 
hold of the lord next 
paramount to the 
lord, which ſo diſclai- 
meth. But if an abbot 
or prior be vouched 
by force of homage 
anceſtrell, &c. albeit 
that he never tooke 
homage, &c. yet he 
cannot diſclaime in 
this caſe, nor in any 
other caſe; for they 
cannot take away or 
deveſt a thing in fee, 
which hath beene ve- 
ſted in their houſe, 


and chapter, there the homage anceſtrell remaines ; for though the name be changed, yet the 


body was never diffolved, but in effect it remaineth ſtill, If the body politique were founded 
within time of memory, there cannot be homage anceſtrell, for that continuance faileth, and 


though anceſtor is ever properly applyed to a naturall body, yet it is called homa 


anceſtrell 


when the tenure is of a body politique, for that it is anceſtrell of the tenants fide. But on 
the other ſide, an abbot or prior cannot hold by homage anceſtrell; for as appeareth by Lit- 
tleton's examples, it muſt ever be anceſtrell of the tenants fide. And where Littleton putteth 
his caſe cf an abbot or prior, the ſame law is of a biſhop, deane, archdeacon, prebend, 
parſon, vicar, and the hike. Another thing here to be obſerved is, that an abbot or prior 
cannot diſclaime, &c, for regularly it is true, quod meliorem conditionem ecclefig ſuæ facere 
poteft prelatus, deteriorem nequaquam, and againe, ecclefig ſue conditionem meliorem facere 


poſſunt 


bong? d'tlire from a biſbop, inſtead of one from the King, is an eſtabliſhed mode of appointing to any deanery in Ireland, we do 
not ſee any legal objection to it merely as a mode, however ſingular it may be. The argument from founderſhip will alſo for 
the met part be ſound inconcluſive. Several of the Engliſh o deaneries were certainly endowed by biſhops, either with their 
own private poſſeſſions, or by l thoſe of their reſpective ſees; and yet all are elective under a conge d'elire, not 
from bi/beps, but from the king. 1. Stillingfl. Eccleſ. Caf. 341. But ſhould a caſe ever happen, in which there is neither charter 
iſage nor ſtatute preſcribing a rule, then ſome general principle of law muſt be appealed to for a direction; and in ſuch a caſe, 
3 barely a poſſible one, founder/bip ſeems to be the true and indeed only criterion of the title to the patronage and right 
conntuting. - 
It is feared, the reader will think, that we have dilated too much on the modes of conflituting deans of cathedral and collegiate 
2 but as there 3s little of d:gefed matter upon the ſubject in other books, this may excule us for detaining him o 
ere. 
or the different inſtruments and other forms made uſe of in appointing deans both of old and mew chapters in England, ſee 
2. Ought. Ord. Note, that on promotion to a biſhoprick, deaneries, as well as other ſpiritual preferment, becoming void after 
conſecration, and in conſequence of it, the king being by prerogative intitled to the next turn, therefore in this particular in- 
ſtance the Engli/h deaneries of the o/4 foundation are not even nominally elefive. « 


not accountable for the profits made of the infant's land during the wardſhip, but received them for his. own private emolu- 
| Ille at, 


, 


Lib. 2. 


Of Homage Aunceſtrel. 


poſſuut fine conſenſus deteriorem non poſſunt fine conſenſu. And therefore an abbot, prior, biſhop, 40. E. 3 27. 5. E. 4. 1. 6. E. 


Sect. 147. 103 


deane, archdeacon, prebend, parſon, vicar, or any other ſole corporation, that is ſeiſed i» 3. 51, 52. (7. Co. 10.11.) 


ante, droit, cannot diſclaime; becauſe, as Littleton ſaith, they alone cannot deveſt any fee 
which is veſted in their houſe or church. For the wiſdome of the law wouid never tru 


ſole perſon, with the diſpoſition of the inheritance of his houſe or church, But an abbot, 
and prior had their covent, the biſhop his chapter, the parſon and vicar their patron and or- 
dinarie, and the like of other ſole corporations, without whoſe aſſent they could paſſe away no 


inheritance, 


Ils ne poient anienter ou deveſter choſe de fee, &c. Theſe generall words 
hare certaine exceptions ; for in a quo <varranto, at the ſuit of the king, againſt a biſhop, ab- 6. E. 3. 51, 52. 
bot, or prior, for franchiſes and liberties, if the biſhop, abbot, or prior, diſclaime in them, 
this ſhould binde their ſucceſſors. If an abbot or prior had acknowledged the action in a writ 
of annuitie, this ſhould have bound the ſucceſſour ; becauſe he cannot falſifie it in an higher 
action, and there muſt be an end of ſuits. Expedit reipublice, ut fit finis litium. But it the 
abbot levie a fine, or acknowledge the action in a præcipe quod reddat, the ſucceſſor ſhall be 
bound pro tempore, but he may have a writ of right, and recover the land. 


Per force de homage anceſtrell, &c. Here (Sc.) implyeth or by any other 
warrantie [I], as by the reaſon, which our authour here yeeldeth, appeareth. 


Cloſe de fee. [4] For if in an action of debt upon an obligation againſt an abbot, the 
abbot acknowledgeth the action, and dieth, the ſucceſſour ſhall not avoid execution, though 
the obligation was made without the aſſent of the covent; for he cannot falſifie the recoverie 
in an higher action, et res judicata pro weritate accipitur, and this is but a chattell. And ſo it 
is of a ſtatute or recogniſance, acknowledged by an abbot or prior. | 


TEM / home, 

que tient ſon terre 
fer homage anceſtrel, 
alien a un auter en 
fee, le alienee ferra 
homage a ſon ſergnior : 
mes il ne tient de 
fon ſeigniour per 
homage aunceſtrel ; 
Pur ceo que le tenancie 
ne fuit continue en le 
fanke de les aunce- 
ters lalienee ; ne la- 
lienee navera jammes 
garrantie de la terre 
de fon ſeignior; pur 
ceo que le continuance 
del tenancie en le te- 
nant et a ſon ſanke per 
lalienation eft diſconti- 
nue. Et ſic vide, que ſi 
le tenant, que tient la 
terre per homage an- 


ceſtrell de ſon ſeig- 


Sect. I47- 


LSO if a man, 
which holds his 

land by homage an- 
ceſtrel, alien to an- 
other in fee, the alience 
ſhall doe homage to 
his lord : but he hold- 
eth not of his lord 
by homage anceſtrell ; 
becauſe the tenancie 


was not continued in 


the bloud of the an- 
ceſtors of the alienee; 
neither ſhal the alienee 
have warrantie of the 
land of his lord; be- 
cauſe the continuance 
of the tenancie in the 
tenant and to his 
bloud by the aliena- 
tion is diſcontinued. 
And ſo ſee, that if the 
tenant, which holdeth 
his land of his lord 


LIEN a un 


auter en fee. For 
hereby the privity of the eſtate 
is altered, and the continuance 
of it in the bloud of the te- 
nant is diſſolved, But if the 
tenant maketh a leaſe for 
lite, or a gift in taile, this is 
a continuance of the privitie 
and eſtate in the tenant in 
reſpect of the reverſion, that 
remaineth in him ; for the 
fee, whereof Littleton heere 
ſpeaketh, was not out of him. 

ut if the tenant maketh a 


one 


10. E. 4.2.4. 21. H. 7. 20. 


8. E. 3. 33. 16. E. 3. tit. Ab- 
t 13. 19. E. 3. tit. Abbot. 13. 
7. R. 2. Abbot. 7. 12. H. 4. 11. 
20 H. 6. fo. ultimo. 4. H. 7. 2. 
2. H. 4.6. 24. All. p. 7. 14. 
E. 4. tit. Abbot. B. 8. E. 3. 28. 
12. H. 8. 7. 
i] 12. H. 8. 7. 
k] 7. R. tit. Abbot, 7. See the 
bookes next above. (6. Co. 8. a.) 


feoffment in fee upon condi- (Poſt 202. a.) 


tion, and dieth, his heire per- 
formeth the condition, and re- 
entreth, the homage anceſtrell 
is deſtroyed in refpert of the 
interruption of the continu- 
ance of the privitie and eſtate ; 
and this caſe was put and 
not denied in the argument 
[-m] of the caſe betweene 
the Lord Cromwell and An- 
drewes, Mich. 14. & 15. Eliz. 
which 1 myſelfe heard and ob- 
ſerved. As if ce/tuy que uſe had 
made a teoffment in fee upon 
condition, and entred for the 
condition broken, he ſhould 
have detained the land a- 


gainſt 


(m] 1. Mich. 14 & 15. Eliz, 


5. N. 7. 


ment, ſubject only to the bare maintenance of the infant, At leaſt it doth not appear in any work we have ſeen, what means 
were provided for enforcing the guardian out of the profits of the eltate in wardſhip to ſupport and educate the infant in a 
ſtyle and manner ſuitable to his rank and fortune.—Laſtly, guardianſhip in chivalry, being deemed more an intereft for the 
profit of the guardian than a truff for the benefit of the ward, was ſaleable and transferrable, like the ordinary ſubjects of 
property, to the beſt bidder, and if not diſpoſed of was transmiſhble to the lord's perſonal repreſentatives. Thus the cuſ- 
tody of the infant's perſon, as well as the care of his eftate, might be devolved upon the moſt perfect franger ta the infant, 
one prompted y every pecuniary motive to abuſe the delicate and important truſt of education, without any ties of blood or 
regard to counteract the temptations of intereſt, or any ſufficient authority to reftrain him from yielding to their influence. 
This explication of the nature of wardſhip in chivalry, general as it is, may well excite a ſtrong idea of the horrid evils neceſſa- 
rily incident to it. On the firſt reflection it is natural to wonder, how it happened, that a ſpecies of guardianſhip, ſo conſti- 
tuted on principles repugnant to the voice of nature, ſo founded in inhumanity, ſo retarding to the progreſs of ſcience and 
literature amongſt perſons of high birth and with great hereditary eſtates, and ſo ſeemingly replete with miſchiefs both public 
and private, ſhould, in a country diſtinguiſhed for continual ſtruggles to preſerve the valuable and to annihilate the oppreſſive 
parts of its conſtitution, be patiently endured for ſeveral centuries after the Conqueſt, and even remain unreformed by any 
effectual checks to ſoften its rigour, till it was wholly taken away at the Reſtoration, Perhaps however on further conſidera- 
tion of the ſubject, the wonder may in ſome meaſure ceaſe ; for 2 facility of evading guardianſhip in chivalry, which could 


8 B only 
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Lib. 2. Cap. 7. Of Homage Aunceſtrel Sect. 148. 


gainſt the feoffees for ever; mr, alien en fee, co- by homage anceſtrelt 
(F. N. B. 135.) tor that the eſtate and pri vitie 


was for the time taken out of ment que il repriſt e- alieneth in fee, though 


the 1 and N + _ ſtate de lalieneearrere he taketh an eſtate a- 
ſolved for ever. But if the "2,5 . K - 
land: were recovered again ©* fee, il tient la terre gaine of the alienee in 


the tenant upon a faint title, per homage, mes ne- fee, yet he holds the 


and the tenant recover the * homage. bu a 
rr homage aun- land by ge, but not 


higher nature, there the ho- ceſtrell. by homage anceſtrell. 
mage anceſtrell remaines ; for the right was a ſufficient meane for the continuance, So it is, if 
[=] 5. K. z. per Cantrel, he had reverſed it in a writ of error, [A] If the alienee be impleaded in Littleton's caſe, and 
vouche the alienor that held by homage anceſtrell, albeit he commeth in by fiction of law to 
many purpoſes in privitie of his former eſtate, yet to this purpoſe he cannot come in as tenant 
by homage anceſtrell ; becauſe of the diſcontinuance of the eſtate and privitie, and, as Little- 
WP ton ſaith, the tenancie was not continued in the bloud.. [o] And Britton ſaith, et come aſcun 
U N nequedent ſoit vouche per homage, et le ſeigniour tende de averrer, que le tenement, dount il douche, 
Fuit tranſlate hors del ſanke del primer purchaſer, per foofſment ou per aſcitn auter tranſlation, en tiel 
caſe ſoit le teuant charger de voucher ſon feoffor ou ſes heires. 


33. F. 3.20. 11. H. 4.22. 17- Coment que il repriſt eftate del alienee en fee, &c. For the cauſe aforeſaid, 
85 * . _ 50. 1 E. in reſpect of the interruption of the privitie and continuance of the eſtate. And herewith a- 


oucher 87. 18. F. 3. 30. 44. greeth our bookes in caſes of warranties in deed, or warranties in law. See more of this in the 
E. 3. Litt. fol. 169. chapter of warranties, 


| Sect. 148. 
E ferra ITEM i eft dit, que ſi ALSO it is ſaid, that if a 


homage al home tient ſa terre man holds his land 
fitZ. if A. hold- de ſon ſeignior per ho- of his lord by homage 
eth of B. asof the nage et fealty,et ilad fait and fealty, and he hath 


manor of Dale, 


whereof B. is ſeiſed Homage et fealty a ſon done homage and fealty to 
in taile ; B. diſconti- 8 et le ſeignior his lord, and the lord 
a 


pat ye pat iſſue fits, et devy, et le hath iſſue a ſon and dies, 


eltate in fee ſimple; ſezgniory diſcendiſt a le and the ſeigniorie diſcend- 
A. doth homage to 2 LN , ; 
B. B. diech ſelfed, fits, en ceo cas le te- eth to the ſonne, in this 


the iſſue in taile en- nant, que fiſt homage al caſe the tenant, which did 


rreth ; A. thall doe pere, ne ferra homage al homage to the father, ſhall 
Omage againe 
the here in taile of ts; pur ces que, guantun not doe homage to the 


„ B. becauſe be is re- fenant ad fait un foits ſonne; becauſe that, when a 
| mitted to the eſtate 


tails.” and the Bw homage à ſon ſeignior, tenant hath once done 


in tee, that his fa- 7/ eſt excuſe pur terme de homage to the lord, he is 
ther had, in reſpect ſa vie de faire homage a excuſed for terme of his 
whereof the homage 


is done, is vaniſhed, aſcun auter heire del life to doe homage to any 


and the heire in ſeignior. Mes uncore il other heire of the lord. 
taile is in of a new 


eltate, in reſpect Ferra fealtie al fits et But yet he ſhall doe fealtie 
whereof he ought /zezre le ſeignior, co- to the ſonne and heire of 


to doe a new ho- ; . 
ment que il fiſt fealty a the lord, although he did 
. * . B "_- . . 
fp] Britton 175. 176. — 1 Ones ſon pere. fealtie to his father, 


which Littleton ſaith, that when a tenant hath done once homage to his lord, he is excuſed 


for terme of his life to make homage to any other heires of the lord. But he ſhall doe fealtie to 
his ſonne, albeit he hath done. fealtie to the father. 


only be on a deſcent, may account both for its being ſo long ſubmitted to, and for its producing conſequences leſs extenſively 
pernicious than ſeem almoſt neceſſarily incident to it. Various modes of preventing the deſcent were practiſed. One was enteolt- 
ing the heir in the anceſtor's life time; and another was enfeoffing ſtrangers on condition to pay a ſum, far exceeding the va- 
lue of the land, ata time ſo fixed as to correſpond with the heir's coming of age, who might then enter for breach of the condi- 
tion. See ſtat. Marlebridge 52. Hen. c. 6. and a. Inſt. 109, When theſe modes were declared to be fraudulert, and therefore 
checked by the ſtatute of Marlebridge, a third, ſtill more fit to attain the ſame end, ſucceeded ; for uſes and truſts being in- 
vented, and guardianſhip in chivalry being only of legal eſtates, it became the faſhion to make feoftments to ules, as 
well for preventing wardſhip, as for avoiding — and forfeitures, and indirectly exerciſing the power of deviſing ; and thus 
the heir taking only the uſe of the land on a deſcent inſtead of becoming /egal tenant, he of courſe eſcaped being in wardſhip. 
This evaſion continued in practice till 4. Hen. 7. when the legiſlature thought proper once more to interfere in favour of the 
lord, and made the heir of cefuy gue uſe equally liable to wardſhip in chivalry with the heir of one dying ſeiſed of the legal eſtate, 
See 4. Hen. 17, c. 17. Ante 84. b. and 2. Inſt. 110, Indeed for ſome time after 4. Hen. 7. there ſeem to have been no other means 
of preventing wardſhip in chivalry, than the anceſtor's making a leaſe for life with remainder to his heir apparent in fee. 
But this protection of wardſhip in chivalty was ſoon followed by a great diminution of its profits; for, in the ſncceeding 
reign, the ſtatutes of wills gave the power of deviſing ſo as to deprive the lord of the wardſhip in to thirds of the land holden 
by knight's ſervice ; in which contracted ſtate this odious ſpecies of guardianſhip was ſuffered to languiſh, till it was intirely 


aboliſhed- 


# 


Lib. 2. 


1 le ſeignior, a- 
pres le homage a luy 
fait per ſon tenant, grant 
le ſervice de ſon tenant 
per le fait à un auter 
en fee, et le tenant at- 
turna, &c. donque le te- 
nant ne ſerra my compel 
de faire homage. Mes il 
erra fealty, coment que 
il fijt fealtie devant a le 
grauntor z car fealtie eft 
incident a cheſcun at- 
turnement del tenant, 
quant le ſeigniorie eſt 
graunt, Mes ſi aſcun 
home ſoit ſeifie dun man- 
nor, et un auter home tient 
de luy la terre come del 
mannor avantdit per ho- 
mage, le quel tenant ad 
fait homage a ſon ſeignior 
que eſt ſeifie del mannor, fi 
apres un eftrange port 
Przcipe quod reddat en- 
vers le ſeigntor del mannor, 
et recovera le mannor en- 
vers luy, et ſuiſt executi- 
on, en ceſt caſe le tenant 
ferra auterfoits homage 
a celuy,querecovera le ma- 
ror, coment que il fiſt ho- 
mage devant; pur ceo que 
leftat celuy, que receivoit 
le primer homage, eſt de- 
feate per le recovery, et ne 
girra en le bouche le te- 
nant a fauxer ou defea- 
ter le recoverie, que fuit 
envers ſon ſeignior. Et 
ſic vide diverſitatem en 


aboliſhed by the famous ſtatute of Charles the Second, together with the other oppreſſive appendages of military tenures. 2, 
Inſt. 110, 111. The curious reader may fee further on this ſubject in Smith's Commonwealth, Engl, ed. b. 3. cãp. 5. Staundt. 
Prærog. 4. Inft. 188. Ley on Wards and Liv. & ante palſim in the chapter of Knight's ſervice and the books there cited, the 
titles Garde and Guardian in the Abridgments Crompt. Juriſd. of Co. 112. a. to-125. and Mad. Excheq. fol. ed. 222,—(12) Many 
of our books, eſpecially ſome of modern date, are very indiſcriminate, when they mention guardianſhip by zature. Sometimes 
the father is ſtyled guardian by nature of his heir apparent for the time in general terms, ſuch as at firſt appear to intimate, that 
by our law no other anceſtor, except the father, not even the mother, is intitled to the guardianſhip in that right; and accord. 
ingly lord chief baron Comyns makes this inference from the language of the books, though as we conceive too haftily, See 
Com. Dig. Gardian C. 3. Co. 38. a. 6. Co. 22. b. there cited. At other times we are told, that, the father being dead, the mother 
may have a writ of treſpaſs guare conſanguineum et heredem cepit ; which imports, that ſhe may alſo be guardian by nature of her 
heir apparent. But then the ſilence in one book as to other anceſtors, and the expreſs excluſion of the grandfather in another 
book without the necefiary explanation, tend to an opinion, that all anceſtors, except the father and mother, are really excluded. 


Ante 


Of Homage Aunceſtrel. 


Sect. 149. 


LSO if the lord, after 
the homage done 

unto him by the tenant, 
grant the ſervice of his 
tenant by deed to an- 
other in fee, and the te- 
nant atturneth, &c. the te- 
nant ſhall not be com- 
pelled to doe homage. But 
he ſhall doe fealty, altho' 
he did fealty before to the 
grantor; for fealty is inci- 
dent to every atturnment 
of the tenant, when the 
ſeigniory is granted. But 
if any man be ſeiſed of a 
mannor, and another holds 
of him the land, as of the 
mannor aforeſaid by ho- 
mage, which tenant hath 
done homage to his lord 
who is ſeiſed of the man- 
nor, if afterwards a ſtran- 
ger bringeth a Præcipe quod 
reddat againſt the lord of 
the mannor, and recover- 


eth the mannor againſt 


him, and ſues execution, 
in this caſe the tenant ſhal 
againe doe homage to him, 
which recovered the man- 
nor, although he had done 


homage before; becauſe 


the eſtate of him, which 
received the firſt homage, 
is defeated by the reco- 
very, and it ſhall not lye in 
the power of the tenant 
to falſifie or defeat the re- 


covery, which was againſt 
his lord. And fo ſee a 


Sect. 149. 


J TEM i le viinton 196. 
ſetgntor, &c. 

grant le ſervice 

de fon tenant 

per fait, &c. 


Note a diverſitie, 13. E. 1. tit. Per quæ fervitia, 
when the lord a- 22. & tit. Gar. 91. (8. Co. 102.) 


lieneth the ſeignio- 
rie, and when the 
tenant alieneth the 
tenancy; for when 
the tenant hath 
done homage, and 
the ſeigniory is 
transferred to an- 
other, either by the 
act of the party as a- 
lienation, or by act 
in law as deſcent, 
yet the tenant ſhall 
not iterate homage, 
as he ſhall do feal- 
ty; but when the 
tenant doth ho- 
mage, and alieneth 
the tenancy, there 
is a new tenant, 
which never did ho- 
mage, and there- 
fore he ought to doe 
homage to the lord, 
albeit his alienor 
had done it before. 
And it is to be ob- 
ſerved, that none 
ſhall doe“ homage, 8. E. 4 27. b. 
but the tenant of 
the land to the 
lords of whom it is 
holden; and there- 
fore if homage be 
due to be done by 
the tenant, if the 
tenant alieneth the 
land to another, the 
alienor cannot be 
compelled to doe 
homage. 


Attorne,&c. 
Here by (c.) is 
to be underſtood, - 
that albeit he pay 
his rent, performe 
his annual ſervices, 
and doe fealtie, 

which 
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Lib. 2. Cap. 7. Of Homage Aunceſtrel. Sect. 150: 


vor is a 2 — 1 ceo caſe, lou home diverſitie in this caſe, 
ver „e e b vient a le ſeigniorie where a man commeth 

Mes } aſcun home a | 3 
per recoverie, et lou il to a ſeigniorie by re- 


dit ſeiſie dun man- 7”. 
fe £ | vient per diſcent ou covery, and where he 
nary, Oc. Here it appear- * h h | 
ech, that the caſe of the reco- Per gr aunt al ſeigni- commeth to the ſame 
very of the ſeigniorie differ- grye, by diſcent or grant. 
eth from the alienation of 
the lord, which is his owne act, or the deſcent of the ſeigniory to the heire, which is an act 

Vide Sect. 55r. 155 E. 3. A- in law. And the reaſon of this diverſitie is, for that by the recovery the ſtate of him, that 

rn 6. Nas received the homage, is defeated; for it ſhall not lie in the mouth of the tenant to falſifie, or to 

oy 34 : TY 3 13 fruſtrate or defeat the recovery, which was againſt his lord of the mannor or ſeigniory, for 
that the tenant had nothing therein, and every man by law ought to meddle in ſuch caſes 
with that, which belongeth unto him, which is worthy of obſervation concerning falſifying 
of recoveries. 

Note that to falſifie, in legall underſtanding, is to prove falſe, thatis, to avoyd, or as Lit- 

fi] 7. H. 8. cap. 4 tleton here ſaith, to defeat, in Latine falſare, ſeu falſiſicare, [i] falſum fucere. 

But ſince Littleton wrote, it is recited by act of parliament, that whereas divers, &c. have 
ſuffered recoveries againſt them of divers mannors, &c. tor the performance of their wills, 
for the ſuretie of their wives joyntures, &c, and the recoverors had no remedy to compell the 
freeholders and tenants, &c. to attourne unto them, nor could by order of law attaine to the 
rents, ſervices, &c. that act doth give the recoverors power to diſtreyne and avow ; where- 
upon many have thought, that this doth impugne Littleton's caſe of the recovery. But di/- 
tinguendum eff, Littleton intendeth his caſe, either upon a recovery by title, (for he faith, 
that the ſtate of the tenant in the recovery is defeated) or without any conſent upon pretence 
of title, which is all one ; for the tenant cannot falſifie, and the lord ſhould avow as one that 

Te] 39. H. 6. 22.37. H. 6. 38. came in of a former title. And Littleton hath good authority in law to warrant [a] his opi- 

35. H. 6. 22. nion, and the ſtatute of 7. H. 8. extendeth to common recoveries had by conſent and agree- 

ment, as appeareth by the act itſelfe, which then was, and yet is a common affurance and 

conveyance, whereof the law taketh notice, and whereupon (as appeareth by the act) an uſe 
might be limited. So as it is apparant, that ſuch recoverors came in meerely under the ſtate 
of the lord, &c. and had no remedy (as the ſtatute ſaith) to compell the frecholders and tenants 
to attourne, and without attournement could neither diſtreyne nor avow. Wherefore this ſta- 
rute gave recoverors remedy to diſtreyne, and a forme to avow and juſtifie, which they had not 
before, as it appeareth by the Doctor and Student, who lived at that time. The bodie of the 
act is, That ä may diſtreyne and make avowrie, c. as thoſe perſons, againſt whom the 
ſaid recovery is, ſhould have done, c. if the ſame recovery had not been had, and have like re- 

medie, ec, . 

28. H. 8. Dyer 31. If a man had made a leaſe for yeares to begin at Michaelmas, reſerving a rent; and before 
Michaelmas he had ſuffered a common recovery, the recoveror ſhould diſtreyne for that rent, 
which the leſſor before the recovery could not. But if the recovery had not beene had, then 

(Poſt 215. a, 321. 3.) he might have diſtreyned, and ſo it is within the ſtatute. But if a fne had beene levied of a 
mannor, and before attournment the conuſee had ſuffered a common recovery, the recoveror 
ſhould not diſtreyne, &c. becauſe the conuſee, againſt whom the recovery was had, could not. 

But this act extended onely to diſtreſſes and avowries for rents, ſervices, and cuſtomes, and 
gave alſo a forme of a guare impedit., But upon this ſtatute it was holden, that the recoveror 
could not have an action of debt againſt the leſſee for yeares, nor an action of wait againſt te- 
nant for life or yeares ; and therefore remedy was provided in theſe caſes, by the ſtatute of 

21. H. 8. cap. 25, 21. H. 8. 


Sect. 150. 


FTENT a fon feig= TEM þ un te- LSO if a tenant, 
niour. The tenant ant, que doit which ought by 


ought, to ſeeke the lord to per ſon tenure faire his tenure to doe his 
doe him homage, if the lord he” þ 

be within England; for this @ 2 ſeignior ho- lord homage, com- 
ſervice is perlonall as well of mage, vient a ſon meth to his lord, and 


1 N —_ ſeignior, et dit a ſaith unto him, Sir, I 
[uy 


Ante 84. b. 6. Co. 22. b. However in another place we find, that no ſach opinion was intended to be conveyed ; and we are in- 
formed, that the grandfather and other anceſtors may be guardjans by nature of their heirs, apparent, as well as the father and 
mother; tho' being liable to be poſtponed to others, where the father is not, both they and the mother have a title diſtinguiſhable 
from his in point of inferiority. 3. Co. 38. a. Further ſome modern books do not confine guardianſhip by nature to heirs ap- 

arent, but denominate the father and mother the natural guardians of all their. children; and ſometimes eveo the parents of 
legitimate iſſue ſeem to have been treated as their natural guardians. 1. Veſ. 158. 2. Atk. 15. 70. 9. Mod. 117. Sometimes 
alfo the guardianſhip of female children under 16, as given to the father and mother by the ſtatute of Philip and Mary, is ſaid 
to be jure nature. 4. & 5. Phil. & Mar. c. $. and 3, Co. 38. b. This various and indefinite manner of expreſſion concerning 
| ianſhip by nature muſt create the moſt diſtreſſing confuſion in the minds of ſtudents ; and for their benefit therefore, we 

iall attempt to reſcue the ſubject from a part of the obſcurity in which it is involved, by offering ſome few diſtinctions calcu- 


lated to reconcile the ſeeming contrariety of the books, ſo far as they are capable of being made couſiſtent with _ 
other. 


Lib 2. Of Homage Aunceſtrel. 


luy, fir, jeo doy a 
vous faire homage 
pur les tenements 
que jeo teigne de vous, 
et jeo ſue icy priſt a 
vous faire homage pur 
meſmes les tenements ; 
fur que jeo vous pry, 
gue ore ceo voiles re- 
cerver de moy. 


ought to doe homage 
unto you for the te- 
nements which I hold 
of you, and I am here 
ready to doe homage 
to you for the ſame te- 
nements; and there- 
fore JI pray you, that 
you would now receive 
the ſame from me. 


Sect. 151,152. 


reth order and decency, And 
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theretore Eructon ſaith, er /ci- Bratton fol. 80. 9. And Britton 
endum, quod ill, qui homa- fol. 171, agreeth here witle, 


gium ſuuas facere debet, ob- 
tentu reverentias quam debet do- 
mino ſuo, adire debet dominum 


ſunm ubicunque inventus fuerit 


in regno, vel alibi fi poſfit com- 
mode adiri, et non tenetur do- 
minus querere ſunm tenentem, 
et fic debet homagium ei facere. 
And the ſame law it is for 
fealty; and the diverfity be- 
tween theſe ſervices and the 
rent 1s, becauſe that theſe are 


perſonall, and the rent may be payd and received by other, and therefore a tender of the rent 


upon the land 1s ſufficient. 


2 * fi be ſeignior 
adonques refuſa 
de ceo receiver, don- 
que apres tiel refuſall 
le ſeignior ne poet 
diſtreiner le tenant 
pur le homage ade- 
rere, devant que le 
ſeignior requiroit le 
tenant de faire a 
luy homage, et le te- 
nant a ceo faire re- 


fuſe. 


Sect. 151. 


AND if the lord 

ſhall then refuſe 
to receive this, then 
after ſuch refuſall the 
lord cannot diſtreine 
the tenant for the ho- 
mage behinde, before 
the lord requireth 
the tenant to doe ho- 
mage unto him, and 
the tenant refuſe to 
doe it. 


ND the reaſon hereof vide Bracton fol $4. Brittonr7 r. 
is; for that when the 172. 21. E. 3 24. 21. AL. p.73, 
tenant hath done his endea- 20. E. 3. Avowty 223. 45. E.3. 


, is cor- 9: 
vour and duty to offer his cor K. 6. 31, 


porall ſervice, and the lord re- 
tuſeth the ſame, or doe not 
accept his ſervice upon his 
tender thereof, (which is a 
refuſall in law) then the law, 
in reſpect of the lord's fault, 
requireth, that betore the lord 
can diſtreine for it, that he 
doth require the tenant to doe 
that ſervice, and if he either 
refuſe to doe it, or doe it not 
when he is required, it is a 
refuſall in law, 


7. E. 4. 4. 21. E 4. 17. 20. 
(9. Co. 79-3 


Sect. 152. 


ALSO a man may hold 

his land by homage 
aunceſtrell, and by eſcu- 
age, or by other knights 
ſervice, as well as he 


OO as homage anceſ- 

trel may belong as 
wel to a tenure by eſcu- 
age or knights ſervice, 
as to a tenure in ſocage, 
or to a tenure in nature 
of ſocage ; whereof there 


IEM home poit te- 

ner ſa terre per ho- 
mage aunceſtrel, et per 
eſcuage, ou per auter 
ſervice de chivaler, au- 


22 a . hath ſomewhat been 
xi bien ficome il poyt te- may hold his land by ho- fen in che en, 
ner ſa terre per homage mage aunceſtrell in ſo- Socage (1), | 
anceſtrel en focage. cage. 

CUAx. 


(1) The ſtatute of 12. Cha. 2. having taken away all tenure by homage in general words, without any exception either expreſs 
or implied of homage auncefirel, the latter, though not particularly named, yet as being one ſpecies of homage was virtually in- 
cluded. See 12. Cha. 2. c. 24. ſ. 1. 2. But moſt probably it had expired before the ſtatute; for lord Coke doubted, whether 
even in his time there was any relique of this tenure. Ante 100. b. An early extinction of homage aunceſtrel is eaſily ac- 
counted for, by recollecting, that a double preſcription, one in the lord's blood and another in the tenant's, or a priviry of ſuc- 
cefion time out of mind, which was much the ſame in effect, was eſſential to homage aunceſtrel ; and conſequently, that if one 
alienation either of the ſeigniory or the tenancy had been made within time of memory, the homage aunceſirel was deltroyed, 
and it became ſimple homage. In a former note we had occaſion to make a general oblervation on the reaſon for diſcharging 
tenures from homage, and on the advantages ariſing from it, whilſt it remained, both to the lord and tenant, particularly 
to the latter, where the homage was aunceſtrel. Ante 67. b. note 1. We have only to add here, that though amongſt us ho- 
mage of every kind, ſo far, it relates to tenures, is now wholly at an end, yet ſo intimately blended are the various branches of 
azz ſyſtem, and in ſubjects of juriſprudence ſo dependant is a knowledge of the preſent ſtate of things on a reference to the 
ancient one, that the remnant of tenures in this country can never be duly comprehended, without the aid of a general outline, 
as well of homage and its effects, as of the other periſhed parts of the ſame venerable ſtructure. 


other, 1. It ſeems, that not only the father, but alſp OT. * other anceſtor, may be guardians by nature, 8 
wit 


4 


with conſiderable differences, ſuch as denote the ſuperiority of the father's claim. The father hath the firft title to guardianſhip 


Lib. 2. 


_ 


Cap. 8. Of Grand Serjeantie. Sect. I 53. 


E NV RE fer 

grand ſerjeanty. 

Serjeanty commeth of the 

French word (/erjeant) i. ſa- 

4 Glanvil lib. g. ea. 4. telles, and [a] ſerjeantia idem 

8 Bracton lib. 2. 35. & 84. 85. f quod ſervitium. And it is 

N N . called magna ſerjeautia, or 

My oy mg hes han nary. 9 w Mme ſervi- 

{1 Britton cap. 66. fol. 164. r65, tiz/71, great ſervice, as well in 

Ockam cap, quod non abſolvitur, reſpect of the excellency and 

greatneſſe of the perſon to 

whom it is to be done, (for it 

is to be done to the king on- 

ly) as of the honour of the ſer- 

vice itſelfe ; and fo Littleton 

himſelfe in this ſection ſaith, 

that it is called magna /erjean- 

tia, or magnum ſervitium, be- 

cauſe it is greater and more 

worthy than knights ſervice, 

75 E. 3. 25. per Finchden. for this is revera ſerwitium re- 

Fleta, ubi ſupra, ale, and not militare onely. 

leta ſaith, magna autem ſer- 

jeantia dici poterit, cum quis ad 

eundum cum rege in exercitu, 

cum equo cooperto, vel hujuſ- 

modi, ad patriæ tuitionem fue- 
rit ſeoffatus. 

De noſtre ſeignior le 


100%. This tenure hath ſe- 
ven ſpeciall properties. 1. To 
be holden of the king only. 
2. It muſt be done, when the 
tenant is able, in proper per- 
8 84. = = KEY ſon. 3. his ſervice is _ 
©. 33. 4. RVOury. 227+ 3. ro = ine and particular.” - 4. The 
a * in reſpect of this 
tenure differeth from knights 
ſervice. 5. It is to be done 


within the realme (1). 6. It is 
Hama t fubjett to neither aid pur. faire 


CL . —_— chivaler, or file marier, 
. fee And 7. it payeth no eſcuage. 
[53 - | 


Come de porter le 
banner de noſtre ſeigni- 
or le roy ou de ameſner 


fon hoſt. This great ſer- 
vice to the king may (as it 
appeareth hereby) concerne 
the warres and matters mi- 


23. H. 3. tit. Gard. Stat, de 
Ward. & Relev. 28. E. 1. 


fon coronement, 


— 


Erand Serjeantie. 


TEnure per graund 

ſerjeantie eff, 
lou un home tient ſes 
terres ou tenements 
de nojtre ſeignior le roy 
per tiels ſervices, que 


it doit en fon proper 


perſon faire al roy; 


come de porter le ban- 
ner de noſire ſeignior 
te roy, ou ſa lance, ou 
de ameſner ſon hoſte, 
ow deſtre ſon mar- 
bal, ou de porter ſon 
eſpee devant luy a 
ou 
deſire ſon ſewer a ſon 
coronement, ou ſon 
carver, ou ſon butler, 
ou deſire un de ſes 
chamberlarns de le re- 


ſceit de ſon eſtheguer, 


ou de faire auters ttels 


ſervices, &c. Et la 


cauſe, que tiel ſervice 


et appell grand ſer- 


jeanty eſt, pur ceo que 


il eft pluis grand et 
pluris digne ſervice, 
gue eſt le fervice 
en te tenure deſcu- 
age. Car celuy, que 
tyent per eſcuage neſt 
pas limite per fa te- 
nure, de faire aſcun 
pluis efpecial ſervice 
que aſcun auter, que 
tyent per eſcuage, doit 


faire. Mes celuy, que 


El 57 


2K —— — = + 


CHAP. 8. Sect. 153. 


* 
NUR E by 
grand ſerjeanty 
is, where a man holds 
his lands or tene- 
ments of our ſoveraign 
lord the king by ſuck 
ſervices as he ought 
to do in his proper 
perſon to the king, as 
to carry the banner of 
the king, or his lance, 
or to lead his army, or 
to be his marſhall, or 
to carry his ſword be- 
fore him at his coro- 


nation, or to be his 
ſewer at his coro- 


nation, or his carver, or 
his butler, or to be one 
of his chamberlaines 
of the receipt of his 
exchequer, or to do 
other like ſervices, 
&c. And the cauſe, 
why this ſervice is 
called grand ſerjean- 
ty, is, for that it is a 
greater and more wor- 
thy ſervice, than the 
ſervice in the tenure of 
eſcuage. For he, which 
holdeth by eſeuage, is 
not limited by his 
tenure to do any 
more eſpecial] ſervice, 
then any other, which 
holdeth by eſcuage, 
ought to doe. But he, 
which holdethby grand 


ſyent 


(2) Generally the ſervice of grand-ſerjeanty was of ſuch a kind as neceſſarily to be avithin the realm; but ſome ſervices, which 


ſuch reſervations. See ſe, 153. b. here, and poſt 106. b. * 
= —-—-- OE 


** 


amount to grand- ſerjeanty, might be due out of the realm as well as within, 


and both Littleton and Coke give us inſtances of 


by nature, the mother the ſecond; and as to other anceſtors, if the ſame infant happens to be heir apparent to two, as to both 
a paternal and a maternal grandfather, perhaps in this equality of rights priority of poſſeſſion of the infant's perſon may decide 


the preference, according to the general rule! 
of — to — by nature. Ai 


uali jure melior oft conditio paſtdentis. But this difference merely reſpetts the order 
| the tenure by knight's ſervice continued, there was another difference, which 


more ſtrongly marked the ſuperiority of this guardianſhip when claimed by the father; for he was intitled to the cuſtody of the 
infant's perſon, even againſt the lord in chivalry; but the mother and other anceſtors were not allowed to have the ſame preference. 


It 


Lib. 2. Of Grand Serjeantie. Sect. 1 54. 106 


tient per grand ſer- ſerjeanty, ought to doe litary; for ſome grand ſer- 


a : k g jeantie to be d in the 
ſeanty, doit faire un ſome ſpeciall ſervice rr 2 of 
eſpecial ſervice al roy, to the king, which he, the realme ; and fome in 


He, MER : time of peace, for the honout 
que it, que tient per ęſ that holds by eſcuage, of che lige. 


ave, ne doit fdire. ought not to doe. . 
cudgè, 7 8 Ou deſire jon mars . vg...) 
ſhall. * If the king giveth ® Fleta lib. 1. cab. 10 11. Eliz, 
lands to a man, to hold of him to be his marſhall of his hoſt, or to be marſhall of England, or 28 — — ä 


to be conſtable of England, or to be high ſteward of England *, chamberlayne of England, and 


, 
the like, theſe are grand ſerjanties; and theſe and ſuch like grand ſerjanties are of great and * a 3 NJ) Be SO7 _ JA - 7 e, 
high juriſdiction, and ſome of them concerne matters military in time ot war, and ſome ſervices 2 . 


.. 
of honour in time of peace. And this is to be obſerved, that though there were divers lords fz I In Rot. Patent. dc . Vo L445 LT 
marſhalls of England before the raign of [Zz] R. 2. et king R. 2. created Thomas Mowbr WW ; ROW 23 2 4 . * 
* 


duke of Norfolke, and firſt earle marſhall of England per nomen comitis mariſchalli Angliz, IE —— — PER 


. PA py Ih 

Ou de porter ſon eſpee, &c. ou deſtre ſon ſewer a ſon coronement, Sc.. po is Frbros. 
Theſe and ſuch like grand ſerjanties at the king's coronation are ſervices of honour in time of M.! * 22 4 
C. x £5, — 4 

0 . . . r EH „ 2 

Deſtre un de ſes chamberlaines, &c. ou de faire autiels ſervices. i 16h. 2 Fr — . px 253+ 
It is alſo a tenure by grand ſerjanty to hold [a] by any office to be done in perſon concerning * Vid. 57. H. 4. ſtstut. 5. 10. , | 
the receipt of the king's treaſure ; Quia theſaurts regis reſpicit regem et regnum; and ceſus res E. 3. c. 11. 14. E. 3. c. 14. 2be ZZ oy ooh . 2 
gius eft anima reip. So it is firmamentum belli, et ornamentum pacis. H. 8. ca. 2. 34. & 35, H. 8. e. — 8 AP . 1 
Milites camerarii dicuntur, — camerariis miniſtrant ; and concerning their office, this is 16. 22. F. & fo. 1. PL Com. LL | 


- 


. ; * 5 3 * 207. 208. 2 c 
the effect as Ockam [5] ſaith, oficium camerariorum in recepta confiſtit in tribus, ſcilicet, claves I Ockam esp. Quid fit Scacea-* 


arcarum, Ec, bajulant, pecuniam numeratam ponderant, et per centenas libras in forulas mittunt. But rium. Gervaſius Tilburienfs in Dt 42> £725, <2, 
diſcontinuance in effect hath worne out their office. And yet they continue their name, and Libro Nigro ſub cuſtocia camera- . ä 
keepe the keyes of the treaſurie where the records doe lye. ie; Ha CE Salad 
And another faith, camerarizs dicitur à camera, quia camera eff locus, in quem theſaurus recol- OL I na * ; 
ligitur, vel conclave in quo pecunia Teſervatur, So as camerarins in legall ſignification eff ct he JO: "os 0 b. z. 
regii cenſus: and Millielmus de Bellocampo comes Ii arauici held gofficium camerarii in ſcaccario. 
Or by any office concerning the adminiſtration of juſtice, quia juſticid firmatur ſolium. Ex lectura Marrowe, 
It appeareth by an ancient record, [e] that Parianus de ſancto Petro tenuit de domino rege in ſe] Ex inquiſitione poſt mortem 
capite medietatem ſerjautiæ pacis per ſervicium inveniendi decem ſeroientes pacis ad cuſfodiendam pa- Variani de ſancto Petro, 4. E. 
= in Ceflria. fe J * 7 : 7 * 2+ Ceſtr. Vid. 7. All. 12. 7 E. 
dee Ockam of the firſt inſtitution and ancient order of the exchequer, Dier 4. Eliz. 213. the 337 
uſterie of the exchequer holden by grand ſerjanty. 


Tels ſervices „Oc. Here by (Sc.) is to be underſtood other like ſervices not ex- | 
preſſed, as partly appeareth by that which hath beene ſaid, ig. to be ſteward of England, con- 


ſtable of England, chamberlayne of England, and other honourable ſervices, whereot more 
ſhall be ſaid in this chapter. 


Ou un eſpeciall ſervice al 707%. That is to ſay, that this great ſervice be ſpecially 


ſet downe ; for it may conſiſt of divers branches, as to goe with the king in his warre in the 


toreward, and to returne in the reareward ; and alſo to pay rent, &c, but yet it mult be certaine 23. H. 3. Gard. 148. 
and particular, 


Seck. 154. 


7 TEM } tenant, que tient per Also if a tenant, which holds (Ante 83. a.) 
*E eſcuage moruſt, ſon heire by eſcuage, dyeth, his heire 
efteant de pleine age, ſil tenoit being of full age, if he holdeth 
per un fee de chivaler, le heire ne by one knight's fee, the heire ſhall 
paiera forſque C. s. pur reliefe, pay but a C. s. for reliefe, as is or- 
come eſt ordaine per le ſtatute de dained by the ſtatute of Magna 
Magna Charta, cap. 2. Mes fi ce- Charta, c. 2. But if he, which hold- 
luy, que tient de roy per grand eth of the king by grand ſerjeanty, 


ſerjeantie 


It is by this laſt diverſity, that lord Coke in another place reconciles the books, which appear to exclude the mother and all other 
anceſtors except the father from guardianſhip by nature; it being obſerved by him, that they only apply to caſes, in which the 
right to the infant's perſon was in conteſt with the lord in chivalry. 3. Co. 38. b. Ratcliffe's caſe. 2. According to the frid lan- 
guage of our law, only an heir apparent can be the ſubje& of guardianſhip by nature; which reſtriction is ſo true, that it hath 
even been doubted, whether ſuch a guardianſhip can be of a daughter, whoſe heirſhip, though denominated apparent, yet, being 
liable to be ſuperſeded by the birth of a ſon, is in cet rather of the preſumptive kind. 3. Co. 38. b. Ante 84. a. Therefore when 
guardianſhip by nature is extended to children in general, or to any beſides ſuch as are heirs apparent, it is not conformable to 
the legal ſenſe of the term amongſt us, but muſt be underſtood to have reference to ſome rule independant of the com- 
mon law. Thus when in chancery the father and mother are ſtyled the natural guardians of all their children born in mar- 
riage, or of any of their illegitimate iſſue, we ſhould ſuppoſe thoſe, who expreſs themſelves ſo generally, to refer to that ſort 
of guardianſhip, which the order and courſe of nature, as far as we are able to collect it by the light of reaſon, ſeems to point 
out, and to mean, that it is a good rule to regulate the guardianſhip by, where poſitive law is filent, and it is in the diſcre- 
tion of the lord chancellor to ſettle the guardianſhip. So too when lord Coke ſays, that the cuſtody of a female child under 
ſixteen, to which the father, and after his death the mother, is intitled by the proviſions of the ſtatute of the 4 and 5. Philip 
and Mary, is jure nature, we ſhould underſtand him to mean, not that ſuch a cuſtody was a guardianſhip by nature recognized 
by our common law, but merely that it was a lata guardianſhip adopted by the legiſlature in conformity to the dictates of 

nature, 


Lib 2. 


11. H. 4. 72. b. 


lour ſervice hors del 


F. N. 8. 83. E. 
(4. Co. 88.) 


| Pur le greinder part. 


4. H. 5. cap. 7. 22. E. 4. cap. 8. 


Cap. 8. Of Grand Serjeantie. Sect. 155, 156. 


ſerjeantie moruſt, ſon herre eſ- 
teant de plein age, le heire pate 
ra al roy pur reliefe le value de 
fes terres ou tenements per an 
(ouſter les charges et repriſes) 
queux il tient del roy per grand 
ſerjeantie (1). 
que lerjeantia en Latin idem eſt 
quod ſervitium, et ſic magna fer- 
jeantia idem eſt quod magnum 
ſervitium. 


Et eft aſcavorr, 


dieth, his heire being of full age, 
the heire ſhall pay to the king for 
reliefe one yeares value of the 
lands or tenements which he hold- 
eth of the king by grand ſerje- 
antie over and beſides all charges 
and repriſes. And it is to be un- 
derſtood, that /erjeantia in Latine 
is the ſame quod ſervitium, and fo 
magna ſerjeantia is the ſame ud 
magnum ſervitium. 


Parera al roy pur reliefe le value de ſes terres, &c. Aud herewith agreeth 


11. H. 4. 72. b. 


Serjeantia idem eft quod ſervitium. 


Hereby it appeareth that the explanation 


of ancient words and the true ſenſe of them are requiſite, and to be underſtood per werba notiora, 


Sect. I55. 


TENANTS per eh 


cuage doient faire 


roialme. 


For he, that holdeth by 
cornage or caſtle-gard, hold- 
eth by knights ſervice, and 
33 to doe his ſervice within 
the realme; but he holdeth 
not by eſcuage, and therefore 
Littleton materially ſaid te- 
nant per eſcuage, and not te- 
nant by knights ſervice (2). 


7 TEM ceux, que 

teignont per ef- 
cuage, doient faire 
lour ſervice hors de 
roialme; mes ceux, que 
teignont per graund 
ſerjeantie, pur le gre- 
inder par 


faire tour ſervices 


deins le roialme. 


Als they, which 

hold by eſcuage, 
ought to doe 
ſervice out of the 
realme ; but they, 
which hold by grand 
ſerjeantie, for the 
moſt part ought to 
do their ſervices with- 
in the realme. 


their 


tent 


For to bear the king's banner, or his lance, or to lead his 


hoſt, and to be his marſhall, &c. may be as well without the realme; and therefore Littleton 


ſaid (for the greateſt part.) 


Sect. 156, 


N les mar- 
ches de 
Scotland, Mar- 


ches is either a Sax- 
on word, and ſig- 
nifieth /imites, bour- 
dours, or an Eng- 
liſh word, iz. 
Markes. Nota, for 
that it lyeth neere 
to Scotland, it is 
ſayd in the mar- 
ches of Scotland 
and yet the land 


Camden in Britannia. 


J TEM il eſt dit, que en 
les marches de Scot- 
land aſcuns teignont de 
roy per . cornage, ceſta- 
ſcavoir, pur ventier un 
cornu, per garner homes 
de pats, quant ils oyent 
que le Scottes ou auters 
enemies veignont ou 
voilent enter en Engle- 
terre; quel ſervice eſt 


LSO it ts ſaid, that in 

the marches of Scot- 
land ſome hold of the 
king by cornage, that 1s 
to ſay, to winde a horne, to 
give men of the countrie 
warning, when they heare 
that the Scots or other e- 
nemies are come or will 
enter into England ; which 
ſervice is grand ſerjeanty. 


graund 

(1) See as to reliefs ante 69. b. 76. a. 34.2, ; : : 

(2) Here lord Coke ſhews, that eſcuage, though uſnally an incident to knight's ſervice, is not always ſo; that is, that knight's 
ſervice may be without eſcuage. On the other hand, eſcuage, if uncertain, which we muſt underſtand it to be when men- 
tioned generally, cannot be without knight's ſervice, To expreſs this in fewer words, eſcuage is inſeparavle from knight's 
ſervice, but knight's ſervice is not ſo from eſcuage. This tends to confirm what we obſerved in a former note, that eſcuage 
ought to be conſidered rather as an incident to the tenure by knight's ſervice, than as a diſtin& tenure. However, it at the 
ſame time ſeems to point out the reaſon for calling ſome tenures by knights ſervice tenures by eſcuage ; becauſe ſuch a deno- 
mination diſtinguiſhed that ſpecies of knight's ſervice, to which eſcuage was incident, from cornage, N exe" and 
ſuch other tenures by knight's ſervice as were not liable to eſcuage. We think this a more ſatisfadtory way of juſtifying 
Littleton againſt the cenſure of Mr. Madox for uſing the term of tenure by eſcuage, than reſorting to the diſtinction ſuggeſted 
by Sir Martin Wright ; who, as we have formerly hinted, attempts to prove, that though generally eſcuage was an incident 
to tenure by knight's ſervice, yet ſometimes it was a tenure of itſelf. Ante 73. note 2. But ſtill we muſt confeſs the juſtice of 
Mr. Madox's animadverſion, ſo far as it applies to the calling mage and fealty tenures'; becauſe the former being incident to 
every ſpecies of knight's ſervice, except where the tenant was exempt from it by profeſſion, and the latter being an incident 
to all tenures except tenures at will or at ſufferance, it could anſwer no purpoſe of diſcrimination thus to denominate any te- 

nure. 


— 


nature, and upon principles of general reaſoning. But though what our law calls guardianſhip by nature is thus rag = 


Lib. 2. Of Grand Serjeantie. 


graund fſerjeanty, Mes 
fi aſcun tenant tient daſ= any other, lord then of in England (+). 
cun auter ſeignior, que the king, by ſuch ſervice Per cornage. 
de roy, per tiel ſervice de of cornage, this is not CO is de- 
1 . . Iv 
cornage, ceo eſt pas grand ſerjeanty, but it is dg 0 . commare 
grand ſerjeantic, mes Knights ſervice, and it is as much {as be- 
eft ſerwice de chivaler, et draweth to it ward and bre bath beene no- 
p 3 ted (3) as the ſervice 

trait aluy garde et mar- mariage( 2); for none may of the horne. It is 

; : ul hos » hol - „ alſo called in old 
riage 3 =— ul poit tene . d Acres „. E 
per gran ſerjeanty fi non ut or the ng Only. Note a tenure by 23. H. tit. Gard. 148. 8. E. z. 
de roy tanſolement. 


Sect. 157. 


But if whereof Littleton 
any tenant hold of 3 


107 


cornage of a com- 66. in fine. 16. E. 3. Avene 
. ES | k | mon perſon is 9% F. N. B. 83. 

knights ſervice, of the king it is grand ſerjeanty ; fo as the royall dignity of the perſon of the 

lord maketh the difference ot the tenure in this cafe (4). And I find that there were corniculari; 


ferjeantiam ad invenien- 
dum unum hominem ad 
guerram ubicungque in- 
fra quatuor maria, &c. 
And he demanded, if 
this were grand ſer- 
jeanty, or petite ſer- 
janty. And Hanke then 
ſaid, that it was grand 
ſerjanty; becauſe he 
had a ſervice to do by 
the bodie of a man, 
and if he cannot find a 
man to doe the ſervice 
for him, he himſelfe 
oughtto doe it( 5). Que 
alii juſticiarii conceſſe- 


licence, and therefore Little- 
ton hath ſaid before that ſuch 
ſervices are to be done in pro- 
per perſon. But he, that hold- 


eth to ſerve him in his warre 11. H. 4. 72. 


within the realme or by cor- 
nage, may make a deputie. 


* 


(*) Fohbanues de Archier (*) Clauſ. 18. H. 3. M. 3. 


qui tenct de domino rege in ca- 
pite per ſerjautiam archerie, 
Oc. in comitatu Glouc, heres 
in cuſtodia. 


Infra quatuor ma- dnl Eaningübn'tf at. 


Stephen Haringdon's calc. 


rid. That is within the 
angdome of England, and 
the dominions of the ſame 

* (6). 
ow it is good to be ſeene 
what perſons that hold by 
grand ſerjantie may doe 
and performe that honorable 
ſervice in perſon, and who 
ought not to be received ther- 
unto 


amongſt the Romans, r dict ſuerunt cornicuiarii guia cornu ſacicbant excubias militares, and 
magaa ſerjeantia is appropriated only to this tenure, 
Sect. 157 · ki Ur Fran. fg 35/4 - 245 
JTEM home poit ALSO a man may 27 fil ne purra 
veier anno 11. ſee in anno il. H. trover nul home 
H. 4. que Cokayne, 4. that Cokayne, then a faire le ſervice pur 
adonque chiefe ba- chiefe baron of the lh, Sc. Hereby it ap- 11. H. 4.73: 24. E-3: 32. F. 
* . . „ ©. E. Is e inter ? 
ron deſchequer, vient exchequer, came into Peares, that tenant by grand ita de Bancd. Sil Iclin Moyi: » 
] hank h | ſerjantie may in ſome caſes cafe. 
en le common bante, the common place, make a deputy, and there- 
portant oveſques luy and brought with him _ _ wr is, that, 
8 . _ where the grand ſerjanty is to 
la copie dun recorde the copy of a re- be done to che royall perſon of 
in hc verba. Talis cord in theſe words. the king, or to execute one of 
tenet tantam terram Jalis tenet tantam ter- ole high and great offices, 
4 ; there his tenant cannot make 
de domino rege per ram de domino rege per a deputie without the king's 
ſerjeantiam ad inve- 
niendum unum ho- 
minem ad guerram 
ubicunque infra qua- 
tuor maria, &c. Et 
il demaunda, fil fuit 
graund ſerjeanty ou 
petite ſerjeantie. Et 
Hande adonques di- 
ſoit, que il fuit graunde 
ſerjeantie ; pur ceo que 
il ad ſervice a faire per 
corps dun home, et ſil 
ne purra trover nul 
home a faire le ſervice 
pur luy, il meſme 
doit Faire. Quod alii 
nure. In ſa&t it was not the practice to call any tenure a tenure either by fealty or by homage, except in the caſe of homage 
aunceſtrel ; and though Littleton begins his account of tenures with homage and fealty, yet we may very well ſuppoſe his 
1333 explanation of them and eſcuage, or at leaſt of the former, to have been made merely as an introduction to the de- 
cription of knight's ſervice, We thould not be thus prolix in obſerving on a controverſy, which is more verbal than any 
thing elſe, if it was not for the fake of convincing the reader, that however properly Mr. Madox guards againſt confounding 
the incidents of a tenure with the tenure itſelf, {til it would be an injultice both to Littleton and Coke to impute any ſuch 
miſconception to them; and therefore, that to far as Mr. Madox's animadverſion hath this tendency, reſpectable as his writ- 
ings are, it ought to be rejected. Indeed it is highly improbable, that grave and learned authors, like Littleton and Coke, 
to both of whom, particularly the former, the whole doctrine of tenures was ſo much more familiar than it can poſſibly be in 
modern times, when the practice in reipect to tenures is confined to a very narrow Circle and we are mere theorifis as to the 
greater part of the ſubje&t, mould adopt an error ſo fundamental. ; "Fa 
(1) See further as to the marches of Scotland 4. Inſt. 281. and Nicholſ. Leges March.—(2) This paſſage ſeems rather to im- 
ply, that wardthip and marriage were not incident to tenure by corrage, when it was of the king and therefore called grand 
ſerjeanty. But this was not the meaning of Littleton, as appears from a ſubſequent ſection, in which he is more explicit and 
expreſily tells us, that all tenutes by grand ſerjeanty were liable both to ward aud marriage. See ſect. 158,—(3) See ante 69. b. 


w—- (4) See 
the heir afpariut, yet we mull not from thence conclude, that parents have not a right to the cuſtody of their other —_ : 
1 1 7 


Lib. 2. Cap. 8. Of Grand Serjeantie. Sect. 158. 


unto, but ought to make a juſticiarii - runt. . . 
ſufficient deputy. At the co- juſt arii conceſſe 77 Then ſaith Co- 


[2] 1. R. 2. Rot. Clauſ. m. 45, ronation ot 140 king R. 2. runt. Cocaine done. kaine, ought the te- 
John Wilhire citizen of Lon- que, dozt le tenant en nant to pay reliefe to 


1 7 en 
e England ceo cas paier reliefe the value of the land 


in = court, ta where the al value del terre per by the yeare? Ad 
faid John held certain lands * 
F an? Ad quod non quod non fuit reſpon- 
Eſſex of the king by grand fuit reſponſum. ſum. 
ſcrjantie, viz. to hold a towell 
when the king ſhould waſh his hands before dinner the day of his coronation, &c. and prayed 
that he might be accepted to doe this office of grand ſerjantie, the judgement tolloweth. 
Et quia apparet per record” de Scaccario domini regis in curia monſtrat” quod pradifta tenementa 
tenentur de domino rege per ſervitium frædictum, ideo dictus Fohannes admittitur ad ſorvitiunt 
ſuum hujuſmod: faciendum per Edmondum comitem Cantabrigiæ deputatum ſunm, et fic idem comes 
in jure ipſius Fohanues manutergium tenuit, quando dominus rex lavabat mauus ſuas dicto dic coro- 
nations ſue ante prandium. : Ss : 
By which record it appeareth, that the ſaid John Wilſhire, being of his quality and hav- 
ing not any dignity, could not doe and performe this high and honorable ſervice to the royall 
rſon of the king, but did make an honorable deputy, who performed it in his right; which 
is worthy of obſervation, 

Vid. 1. R. 2. Memb. 45. At the ſame coronation William Furnevall exhibited his petition in the ſame court, that 
where he held the mannor of Farnham, in the county of Buck, with the hamlet of Cere in 
the ſame county, by the ſervice to find to the king at his coronation a glove for his right 
hand, and to ſupport the king's right hand the ſame day, while he held in his hand the verge 
royall, the judgement followeth. Qua guidem petitione debite intellefta, et facta publica proclama- 
tione, fi quis clameo ipſius Willielmi in aa parte contradicere wellet, nemineque ei contrariante, con- 
fideratum fuit, quod idem Willielmus, aſſumpto per eam primitus ordine militari, ad ſervitinm pre- 
dictum admitteretur'faciendum; et poſtmodo (widelicet) die Martis proximo ante coronationen 

rediftam dominus rex ipſum Willielmum apud Kenington honorifice prafecit in militem, et fic 
idem Willielmus ſervitium ſuum pradiftum difto dic coronationis juæta, conſiderationem fradiftam, 
perfecit et in omnibus adimplevit, By which it appeareth, that a knight is of that dignity, thar 
be may performe this high and honourable ſervice in his owne perſon; and although this 
William Furnevall was deſcended af an honorable family, yet before he was created knight 

he could not performe it. 
And Sir John de Argentine Chivalier performed the ſervice of grand ſcrjanty, to be the 

king's cup-bearer at the ſame coronation. 

[*] Vid, 1. R. 2. m. 45. Ln Anne, which was the the wife of Sir John Haſtings earle of Pembroke, who held the 
mannor of Aſhley in, Norfolke of the king by grand ſerjantie, wiz. to performe the office 
of the napery at his coronation, was adjudged to make a deputy; becauſe a woman cannot 

s doe it in perſon, and thereupon ſhe deputeth Sir Thomas Blount knight, who performed the 

Vid. 1. R. 2. m. 45 ſame in her right. John, ſonne and heire of John Haſtings earle of Pembroke, exhibited in 
the ſame court his petition, ſhewing that by his tenure he was to carrie the great ſpurres of gold 
before the king at his coronation, &c. The judgement is, Audita et intellefa billa prædicta, 
pro eo quod diftus Fohannes eft infra ætatem, et in cuſtodia domini regis, quanquam ſufficienter of- 
tenditur per recorda, et evidentias, quod ipſe fervitium pradietum facere deberet, conſideratum ex- 
titit, quod efſet ad voluntatem regis, quis diftum ſervitium ifta vice in jure ipſius Fohannis faceret ; 
et ſuper hoc dominus rex afſignavit Edmundum comitem Marchiæ ad 133 dicto die co- 
rouationis prædlicta calcaria in jure prefati- heredis, ſalvo jure alterius cujuſcunque. Et fic idem 
comes Marchiæ calcaria illa pradifto die coronationis coram ipſo domino rege deferebat. By which 
it appeareth, that the heire, before he hath accompliſhed his age of one and twenty yeares, 
cannot performe his great and honourable ſervice, but during the minoritie the king ſhall ap- 
point one to performe the ſervice, 


Sect. I 58. 


: ERE Littleton faith, 
46. E. 3. 15. a. per Finchden. H har he” that hb 22 nota, que AND note, that all, 
touts, que teig- which hold of 


by 2 ſerjean- g 
tie, doth hold by knights vont de roy per grand the king by grand 


er- 

—(4) See poſt 108. b. where for a like reaſon a ſervice, which if it was to be done to a ſubjef, would be ſocage, is diſtinguiſh» 
ed by the denomination of petit ſerjeanty.—(5) Particular reſpect is due to the opinions of ancient times on the ſubject of te- 
nures ; but in the inſtance of the caſe here mentioned to be put to the judges, their reſolution ſeems ſo inconſiſtent with the na- 
ture of grand ſerjeanty, as deſcribed both by Littleton and Coke, that it may be allowable to doubt the propriety of the opinion. 
Littleton ſtates the doing the ſervice to the king in proper perſon as a thing eſſential to grand ſerjeanty; and lord Coke enu- 
merates it amongſt the ſpecial properties of this tenure, with the exception only of performing the ſervice by deputy when 
the tenant himſelf is incapable. Ante 106. b. But if this be ſo, how can a ſervice, expreſsly reſerved to be done by any perſon, 
fall within the deſcription ? It is obſervable indeed, that Littleton recites the opinion of the judges without the leaſt approba- 
tion; and that even they themſelves, when preſſed to declare, what the relief ought to be, whether 5 J. as for a tenure by 
eſcuage, or a year's value of the lands as for a grand ſerjeanty, avoided anſwering ; from which heſitation it ſeems, as if they 
were not diſpoſed to adhere to their firſt opinion in all its conſequences. On the other hand, if the tenure in queſtion was 
not grand ſerjeanty, but mere knight's ſervice, it tends to prove, that though the perſonal ſervice, in lieu of which eſcuage was 
payable, was in general due only on foreign expeditions, yet by ſpecial reſervation it might be due <uithin the realm. However, 
5 ſervice in war within the realm was a thing ſo unuſual in practice, that the ſervice, for which eſcuage was a commu- 
tation, was called ſervitium forinſecum; a denomination, which according to lord Hale, is founded on the circumſtance of its 
being due out of the realm. See ante 69. b. note 3. In a former note on eſcuage, we adopted lord Hale's opinion as to the 
reaſon of calling knizht's ſervice ſerwitium forinſecum ; becauſe we thought his conjecture a probable one. Ante 74. a. _ I. 
| ut 


fer our law gives the cuſtody of them to their parents till the age of fourteen by the guardianſhip of nurture, which Sues os 
| : Zuardian- 


Lib. 2. 
ſerjeanty, teig nont de 
roy per ſervice de cſli- 
valrie; et le roy per 
ceo avera garde, ma- 
riage, et rehiefe ; mes 
le roy navera de eux 
eſcuage, fils ne teig- 
nont de luy per eſ- 


cuage. 


Of Petit Serjeantie. 


ſerjanty, hold of the 
king by knights ſer- 
vice; and the king for 
this ſhall have ward, 
mariage and reliefe; 
but he ſhall not have 
of them eſcuage, un- 
leſſe they hold of him 
by eſcuage. 


Sect. 159. 


ſervice, Which is ſo ſaid of 
the effects. And therefore Lit- 
tleton doth add, that the kin 
ſhall have ward mariage — 
reliefe, which are the effects 
of knights ſervice, &c. 


Sometimes in ancient re- (Ante 75. a.) 


cords, ſerwitium militare is 
called /ervitium hauberticum, 
or ſervitinm brigandinum, or 
fervitium loricatum. And a 
haubert or brigandine ſignifi- 
eth a coat of male (1). 


CHAP. 9. 


Petit Serjeantie. 


ENURE per petit Tun by pe- 


ſerjeanty eft, tb 


u 


tite ſerjeanty is, 


home tient ſa terre where a man holds 
de noſtre ſeignior le Roy his land of our ſo- 


de render al Roy an- 
nualment un arke, ou 
un eſpee, ou un dagger, 
ou un cuttel, ou un 
launce, ou un paire 
de gants de ferre, ou 
un paire de ſpoures 
d'ore, ou un fete, ou 
divers ſetes, ou de ren- 
der autres tiels petit 
choſes touchants le guer- 
re. 


veraigne lord the 
king, to yeeld to 
him yearly a bow, 
or a ſword, or a 
dagger, or a knife, 
or a lance, or a 
paire of gloves of 
maile, or a paire of 
gilt ſpurs, or an ar- 
row, or divers ar- 
rowes, or to yeeld 
ſuch other ſmall 
things belonging to 
warre 


I 59. 


E nofire ſeignior hin 
0 


le roy. And fo Lit- 


ter, that a man cannot hold 
by grand 2 or petite 
ſerjeanty, but of the king, 
and of the king as of his per- 
ſon, and not of any honour 


or manor. (2) And it is to be (6. Co. 6.) 


obſerved, that regularly a 
tenure of the king as of his 
perſon is a tenure i capite, fo 
called var Coxnv propter ex- 


cellentiam: becauſe the head 


is the principall part of the 
body, and he that holdeth of 
any common perſon as of his 
perſon, he in truth holdeth 
in capite ; but againe vr 
*Zoxny it is only in common 
underſtanding applyed to the 
king, and that ſeigniory of a 
common perſon is called a te- 
nure in groſſe, that is, by it 
ſelfe, as not linked or tied 


108 


on fol. 164. Bracton lib. 2. 
35. Flefa lib. 2. cap. g. 
)ckam cap. Quid be avibus obla- 
tleton concludeth this chap- Us. | 


to any mannor, &Cc, 

And this tenure of the king 7» capite, is ſaid a] to be a tenure of the king as of his crowne, [a] Braton lib. 2. fol. 87, 
that is, as he is king. [5] And therefore if one holdeth land of a common perſon in groſſe as 5 Ro. Abr. 504.) 
of his perſon, and not of any mannor, &c. and this ſeigniory eſcheateth to the king (yea [ + 4 3. Tenures B. 94. 

a . |; . . „ „„, 20. H. 8. 43. 28. H. 8. Livery 
though it be by attainder of treaſon) he holdeth of the perſon of the king, and not in capite ; 3 27. 29. 11 8. ibid. 58. 6. H. 
becauſe the originall tenure was not created by the king. And therefore it is directly ſaid, that g. Bier. 58. Vide Leſtatute de 1. 
a tenure of the king i capite, is when the land is not holden of the king as of any honor, caſtle, E. 6. cap. 4. F. N. B. f. K. 
or mannor, &c, but when the land is holden of the king as of his crowne (3). (2. Ro, Abr. 72, 73. 

Note that an honor is the moſt noble ſeigniory of all others, and originally ereated by the 
king, but may afterward be granted to others. Lee for the creation of an honor, 13 H. 8. cap. 
5. 33 H. 8. cap. 7. 38. 37 H. 8. cap. 18. (4) ; 
And it is to be obſerved, that a man may hold of the king i capite, or of his crowne, as well 
in ſocage, as by knight's ſervice (5). 
De render al roy annualment un arke, ou un eſpee, &c. As grand ſer- 
2 muſt be done by the body of a man, fo petite ſerjeanty hath nothing to do with the ygagna Chart. cap. 27. 
body of a man, but to render ſome things touching warre; as a bow, a ſword, a dagger, a 
knite, a launce, a pair of gantlets of iron, or ſhafts and ſuch like. | 
It is to be obſerved that grand ſerjeanty or knights ſervice is not in law called liberu]m Regiſt. fo. 2, F. N. B. fo, 1. 
ſervitium, as ſocage is, but per feodum uuius militis, Sc. But to ſinde the king fo many ſhips 
tor . 
But the reader ſhould recolle&, that others explain the denomination in a different way. Ante 74. b.—(6) On many occaſions 
it may be of importance thoroughly to underſtand the phraſe of infra, or as according to claſſical ſtyle it ought to be, intra 
guatuor maria; for there are various ſubjects, as well of the law of nations, as of municipal law, which are neceſſarily connected 
with it, Of the former kind are the ſea-dominion claimed by our king and its incidental rights; eſpecially the right of ſaluta- 
tion by ſtriking of the flag and lowering the top- ſail to our ſhips of war; a ceremony, which, however it may be conſtrued by 
foreigners as a mere compliment, is conſidered by ourſelves as a recognition of ſovereignty. Of the latter fort are the doctrine con- 
cerning eſſoins de ultra mare, and all thoſe caſes, which turn upon the allegation of being beyond ſea; as queſtions of legitima- 
cy, of outlawry, and on the ſtatutes of limitation particularly may. But 1 the neceſſity of knowing, for ſuch a va- 
riety of purpoſes, what is the ſenſe of the term of being within the four ſeas, we do not find the ſubject ſufficiently enlarged upon, 
either by lord Coke, or indeed ſcarce any other writers deſerving of being called criginal; except Mr. Selden, who is very co- 
pious upon it; and Sir Philip Medows, who, though not ſo favourable to our claim of ſea dominion, nor ſo generally known 
as the former, is well intitled to notice. See Seld. Mar. Clauſ. lib. 2. per tot. but more particularly in cap. 1. & 24. and Me- 
dows's Obſervat. concerning the Dominion, &c, of the Seas, in a ſmall tract, which was publiſhed in 1689. ln this ſcarcity of 
information on the ſubject, it may be acceptable to the reader to be aſſiſted in his enquiries by a ſhort but pointed view of the 
ſubject; for which purpoſe we ſhall firſt mention the origin of the phraſe of the four ſeas, and explain its molt general and 
extended ſenſe. 
cg The continuation of this note wwill be found after the note at the end of the notes to 108, b, 
(1) The tenure by grand ſerjeanty ſtill continues, though it is ſo regulated by the 12. of Cha. 2. as to be made in effect free and 
com men ſocage, except lo far as regards the merely honorary part of grand ſerjeanty; for the firſt part of the ſtatute, which de- 
_ ttroys the incidents to tenures by knight's ſervice, of which grand ſerjeanty was the higheſt ſpecies, is expreſſed with a gene- 
rality ſufficient to reach grand ſerjeanty; but then a proviſo follows, by which the honorary ſervices of this tenure are expreſsly 
ſaved, It is obſervable, that the proviſo for this purpoſe is penned with an inaccuracy, which leads to a very miſtaken idea of 
the incidents to grand ſerjeanty. The honorary ſervices are preſerved with a cautious exception of ſeveral burthenſome pro- 
perties, ſuch as marriage wardſhip and voyages royal; to which are added eſcuage and the aids pur faire fitz chiwalier et file 
marter, though theſe latter were certainly quite foreign to grand ſerjeanty. See ante 105. b. From this undiſtinguithing __ 
f | A 


gvardianſhip, though it differs from that by nature not only in name but alſo in duration and ſome other particulars, as will 
| appear 


— — 


Lib. 2. Cap. 10. Of Tenure en Burgage. Sect. 160162. 


for his paſſage is called liberum ſerwitium; and therefore it is ſaid, per liberum ſervitinm ad it. 
eveniendum nobis quinque naves ad tranfitmm noftrum ad mandatum noftrum, And therefore cleerly 
ſuch a tenure is neither grand ſerjeanty, nor knights ſervice ; becauſe nothing is to be done by 
the body of any man, nor in that cafe touching war, but ſhips to be found, And this is the 
reaſon, that Littleton yeeldeth of the examples he doth here put, becauſe that ſuch a tenant 
by his tenure ought not to go, nor to doe any thing in his perſon, touching war. And here. 
Bract. li, 2. fo. 35. with agreeth Bracton, ex pars N non reſpiciunt regem nec patriæ defenſionem, nuliun 
competere debet maritagium nec cuſiodiam, Tc, kts 
Ha man holdeth land of the king, to finde an horſe of ſuch a price and a ſaddle and a 
bridle by forty dayes, or any other time, when the King goeth with his army againſt Wales, this 
is petite ſerjeanty, and no grand ſerjeanty for the cauſe aforsſaid, 


Sect. 160. 
T IEL fervice neſt ET tiel ſervice ne ND ſuch ſervice is 


forſque ſocage, &c. eft forſque ſocage but ſocage in et- 
But as it hath beene ſaid, the en effect : pur Ceo fect ; becauſe that ſuch 


NE tk the _— que tiel tenant per tenant by his tenure 


ſerjeanty, which 7 —5 on tenure ne doit ought not to goe, nor 
common perſon ſhould be call- . . . 
9. H. 3. Gard. 145. ed plain focag ab effetu: tor aler, ne te ** aſc un doe any thing, in his 


it ſhall have ſuch effects or in- chigſe, en ſon proper proper perſon, touch- 


cidents as belong to ſocage, perſon, touchant le ing the warre, but to 
and neither ward nor marriage, 


&c. for they belong to knights ge e, Ne de ren- render and pay year- 


9. H. 3. Gard, 145. 


ſervice. : der & payer annual- ly certaine things 
Mag. Chart. ca. 28. Of this tenure the t . . 
Vide Stat. de Wardis & Releevis yr perſon of the ment certaine choſes to the king, as a 
28'E. 1, king faith thus. Nos non ha- al roy, ficome home man ought to pay a 


bebinus cuſtodiam heredis, Sc. doyt 7 ayer un rent. ** 
occaſione alicujus parve ſerjean- 
tice, quam tenet de nobis per ſerwitium reddendo nobis cultellos, ſugittas, Sc, 


Sect, 161. 


F this fuf- E T nota, que home ne AN D note, that a man 


— 7 4 poyt tener per graund cannot hold by grand 


Vide Seck. 12. ſaving that parva ſerjeantie, ne per petit ſerjeanty, nor by petite 
ſerjeantia is onl : 5 - . 
— , ſerjeanty, finon de roy, ſerjeanty, but of the king, 
tenure (1). C. C. 


„ —_— — 


CHAP. 10. Sect. 162. 
Tenure en Burgage. 
Bracton lib. 3. Trad. 2, Britton BURG AGE, = Latine ENURE en bur- ENURE in bur- 


fol. 164. Mirror cap. 2. ſect. 18. 


10. Co. 123, 124. The May- burgagium, is derived of age eſt, lou an- age 1s, where an 
or of Longs Ca.c. 40. All. this word burgus, which is © 555 15 4 . 8 S * h . 7 


53. & 84. 21. H. 7. 15. 2. E. towne (2); and it is called a /e roy eſt ſeignior, & Which the king is lord 
* burgh (3), becauſe it ſendeth 9 * 8 , 
[4] Bracton lib. z. fo, 124. burgeſſes to parliament. 

Fleta lib. 1. cap. 4 Ot burghs ſome be incorporate, and ſome not; and ſome be walled, and ſome not. [3] It 


COUN 
of expreſſion, and from the confuſion and redundancy ſo conſpicuous in moſt. parts of the ſtatute, we are inclined to infer, that 
tote, who attribute the framing of it to lord chief juſtice Hale, found themſelves on a looſe report, very injurious to the me- 
mory of that ſhining ornament of his profeſſion. See Gilb. Eq. Rep. 156.—(2) In a former note we mentioned Mr. Madox's diſ- 
approbation of calling any tenuies of the king by way of diſtiuction tenures ut de perſona, We ſhall here explain his reaſons for 
rejecting the phraſe more ſully. The phraſe ſeems unneceſſary; for that of ut de corona fully anſwers the ſame purpoſe of diſ- 
tinction. It al'o ſeems injudicious, and to tend to an erroneous idea of tenures ; becauſe it ſuppoſes, that ſome tenures are not 
of the perſon, whereas in truth all are, and none can hold feudally of an inanimate thing, or otherwiſe than of a man's perſon. 
Mad. Baron. Ang. 1679. This is the ſubſtance of Mr. Madox's objections to-the phrale ; and we ſtill think, that in ſtri&> pro- 
pouy of ſpeech, his animadverſion on thoſe, who uſe it, is juſtifiable, However in juſtice to lord Coke it ſhould be remem- 

ered, that he was not the inventor of the phraſe ; Mr. Madox himſelf tracing its origin to the latter end of the reign of Henr 
the Eighth.—(3) Mr. Madox is not leſs adverſe to thus diſtinguiſhing tenure in capite from tenure ut de konore, than to the dif. 
tinction of ut de ferſona ; nor are his reaſons leſs convincing. Tenure in cafite, in its genuine ſenſe, ſignifies a tenure of an- 
other fine medio, that is, immediately and without the interpoſition of any meine or intermediate lord; and therefore when an 
honor or other ſeignio: y came into the hands of the crown by eſcheat or otherwiſe, its tenants were as much tenants in chief 
to the king, as thoſe who were ſo by original grant from the crown. In proof of this Mr. Madox ſelects from ancient records 
a great variety of inſtances between the 8th of Richard I. and the 2oth of Henry VI. in which tenures at de honore are ex- 
pretty ſtyled tenures in capite ; and as Mr. Madox adds no inſtances of a later time than Henry the Eighth and queen Eliza- 
eth, in which the words ia capite are omitted, it may be conjectured, that the error complained of by Mr. Madox originated 
locn after the time of Henry the Sixth. Mad. Baron. Angl. 181. The deſign of excluding tenures ut de honore from the de- 
ieription of tenures iu capite was to diſtinguiſh thoſe eſtates, which were held of the king by a tenure originally created by the 
king, from thoſe held of him by a tenure commencing by the ſubinfeudation of a ſubſect; between which there were many 
difterences in point af incident very eſſential both to the lord-and tenant. Mad. Baron. Angl. 12. But it ſhould have been 
recollected, that the diſtinction aimed at was already marked, with equal ſufficiency and more correctneſs, by denominating 
renures of the firſt ſort tenures ut de corona, and thoſe of the ſecond tenures ut de howvore, The influence of this miſtaken no- 
tion of tenancy in capite is very evident, as well throughout the ſtatute of Charles the Second for taking away the oppreſſive 
fruits of knight's ſervice and renure ix capite, as in thoſe grants from the crown, which in the fenendum are expreſſed to be ut 
de honore et non in capite, See Mad. Excheq. fol, ed. 432. But great as this error about tenure in capite may be, lord Coke is 
excuſeable for conforming in his language to it; becauſe before his time it had been adopted by the legiſlaiuze. Sce 37. H. 8. 
e 20. f. 2. 3. 4. 1. E,6.C.4q.1. 1. 2. & 3. and Mad, Baron. Anglic. 233. 
3 For the remainder of the netes (0 108. a ſee fel. 110. a. 
(1) The tenure of petit ſerjeanty is not named in the 12, ot Cha. a. but the itatute is not without its operations on this _— 
t 


appear by the next note, is founded on a like conformity to the order of nature, It beipg thus explained, who are intitled 4 
| | the 
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ceux, que ont tene- and they, that have was in former times taken for 


a hes thoſe companies of ten fami- 
ments deins le burgh, tenements within the lies, which were ane anothery 


teignont del roy lour burrough, hold of the pledge and therefore a pledge 


: . in the Saxon tongue a borhoe 
tenements, que cheſ= king their tenements ; ,1..cof ſome take it that = 
cun tenant per fon and every tenant for burgh came, whereof alſo 


. : commeth headborough or bo- 
tenement doit payer his tenement ought tons; — 4 - 
al roy un certain to pay to the king a chiefe pledge, wiz. the chiefe 
rent per an, Gc. certaine rent by yeare, man of the borhoe, whom 


ö B called thb 5 
Er trel tenure neſt &c. And ſuch tenure 1 1 


forſque tenure en ſo- 18 but tenure in ſo- burgbote, which, as Fleta 

cave faith, fignifieth guietanciam 

Cages Se. reparationis murorum civitatis 
aut burgi, 

Every city is a burgh, but every burgh is not a city; whereof more ſhall be ſaid hereafter, 
And the termination of this word þurgagium, (as before hath beene noted) fignifieth the ſervice 
whereby the burgh is holden, And of this word (burgh) two ancient and noble families take 
their names, wiz. de Burgo, and de Burgo caro, Burchier, 


De que le roy eft ſeignior + But it may be holden of another, as by that, which F. N. B. 64. 4, 
immediately followeth, appeareth, 
Seck. 163. 


ET meſme le manner A ND the ſame man- HIS hh erident, 
eft, lou un auter ner 1s, where ano- er planation. Only this 
ſeigniour eſperitual ou ther lord ſpirituall or by the way is to be 


temporall eſt ſeignor de temporall is lord of ek: 49 
tiel burgh, et les te- ſuch a burrough, and the ment, have not been 16. R 2. ca. 5. 1. H. 4 ca. 2. 


nants de tenements en tenants of the tenements Pap 2 hos _ 

tiel burgh teignont de in ſuch a burrough hold imagined. a 

lour ſeignior à payer, of their lord to pay, each 1 
cheſcun de eux, un annu- of them yearly, an annual 

al rent. rent. 


Sect. 164. 
T eft appel te- ND it is called te- DE R certaine 


nure en lurgage; nure in burgage; for rent, &c. By 
pur ceo que les tene- that the tenements with= (&c-) here is umplyed feal- 


; 0 tie, or other ſetvice to 
ments deins le burgh in the burrough be hol- — 1 Nan; 7 


ſont tenus del ſeig- den of the lord of the lord, &. _ : 
nior del burgh per burrough by certaine Les ancient villes 
certaine rent, &c. Et rent, &c. And it is to wit, appel r 

eft aſcavoire, que les that the ancient townes, dient tone, hölden of the 
antient villes, appel called burroughes, be king or any other lord, 


which ſendeth burgeſſes to 
the parliament. 
And it is to be obſerved, that Burgh and Burie have all one fignification ; as Canterburie, 


Burie Saint Edmond, Sudburie, Saliſburie, Banburie, Heyteſburie, Malmeſburie, Shafteſburie, 


Teukeſ= ; 
It being neceſſarily a tenure in capite, though in effect only ſo by ſocage, livery and - 9 ſeiſin were of courſe in- 
cident to it on a deſcent; and theſe are expreſsly taken away by the ſtatute from every ſpecies of tenure in capite, 
as well ſocage in capite as knights ſerwyice in capite. See ante 77. a, But we apprehend, that in other reſpects petit 
ſerjeanty is the ſame as it was before; that it continues in denomination, and till is a dignified branch of the tenure y M.: 
from which it only differs in name on account of its reference to war.— (2) For the difference between town and borough, fee 
Poſt 115. b.— (3) For the etymology of borough, beſides Spelman, Du Freſne, and the other gloſſariſts, ſee Whitl. on Parliam. 
497. Brad. on Bor. 1. and Mad. Firm. Burg. 2.—(4) Mr. Madox cautions his readers — this derivation of 7 Mad. 
Firm, Burg. 2. His reaſon, we preſume, was, that borough was a word far more ancient than the practice of ſending bur- 
geſſes to parliament, However it is poſſible, that ſome boroughs might be denominated towns, till they were allowed to chuſe 
repreſentatives in parliament ; and that they acquired the name of boroughs from the circumſtance o having that privilege. 
If any towns did become boroughs in this way, it in ſome degree accounts for lord Coke's explication of the word, though it 
will not wholly juſtify him as an etymologiſt. , 
Continuation of the note about the Four ſeas fron tog. a. 
The appellation of the four ſeas takes its riſe from the four parts, into which the ſea encompaſſing Great Britain, 


by reference 
to the four cardinal points of the globe, is divided. All theſe parts taken together are ſometimes called the ri ſeas; but 


conſidered ſeparately each varies in its denomination with the coaſts of the iſland; To the V our fea is hy ancient writers 
called Vergivian, not only including the ſea between Great Britain and Ireland, but extending over the Atlantick ocean, 
which waſhes the weſtern coaſt of the latter; and this weſtern part of our ſea is ſubdivided; for ſo much as runs hetween 
England and Ireland is called St. George's Channel, or the Iriſh ſea, and the ſea on the weſt coatt of Scotland is ſometimes 


W. named 
the guardianſhip by nature, and what iA fants are its objects, we ſhall conclude with ſome few other particulars concerning it.— 
This 2 continues till tye infant attains the age of tuuenty-· one. The books inform us, thatit extends no further 


than the cuſtody of the infant's perſex ; a peculiarity, we did not ſufficiently advert to, when we were writing a preceding 
note, which in the laſt ſentence zo unguardedly expreſſed, ol receiving the profits of lands might be part of the office of 


guardian 


: 
„ = - 
a : l 
** - 6 ts - . — ͤ¹.A!l ̃  —_— Wo" 
- N x P ˙ ie. aaa. 
—— 08a OR D 8 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect 164. 


Teakeſoury, and others ſend. hurglis, ſont les plu- the moſt ancient towns 
Burgeſſes to the parliament. N , 
Vide pro willis, parochiis e is ancient wills que that be within Eng- 


hamlettis poſtea, ſeftion 171. ſont deins Engleterre; land; for the townes, 
Cities. Civitas, where- car ceux villes, que that now be cities or 


| ond clay, ate wa : 
Ser e eee ore ſont cities ou coun- counties, in old time 


ate (2) ; which back, or have Lies, en ancient temps were boroughes, and 
had a biſhop ; and though the ; 

biſhopricke. be dinblved, yet fueront burghes, et called boroughes; for 
the city remaineth. appelles burglies; car of ſuch old townes, 


Lamb. fol. 125: In the time of William the de 77e/x ancient villes, called boroughs, come 
conquerour it 1s declared in appelles burghes, ve- the burgeſſes of th 
theſe words. Item nullum pp ges, 85 e 


mercatum, wel forum fit, nec ignont les burgeſſes al parliament to the par- 

* 1 _ * 7 ror parliament, quant le liament, when the king 

claufis et muro wvallatis, et caſtel- 1 ad ſummon fon hath ſummoned his 

lis, et locis tutiffimis, ubi cen. parliament (1). parliament. 

ſuetudines regni noſtri, et jus | 

noftrum commune, et dignitates 

corone noſtra, gue conſlitute ſunt à bonis predeceſſcribus naſtris, deperire non effort, nec defrau- 

dari, nec wviolari, ſed omnia rite et per judicium et juſtitiam fieri debent : et ideo caſtella et burgi et 
civitates ſunt et fundate et adificate ; ſcilicet ad tuitionem gentium, et populorum regui, et ad defon- 

onem regni, et idcirco obſervari debent cum omni libertate et integritate et ratione. So as by this 

it appeareth, that cities were inſtituted for three purpoſes. Firit, Ad conſuetudines regui noſtri, 
et jus noftrum commune, et dignitates coronæ naſtræ conſervand*. 2. Ad tuitionem gentium et popu- 
lorum regni. And thirdly, Ad defenfionem regni. For conſervation of laws, m—y every 

man enjoyeth his one in peace; for tuition and defence of the king's ſubjects; and for keep- 
ing the king's peace in time of ſudden uprores ; and laſtly for defence of the realme againſt 
outward or inward hoſtility. | 
Mirror cap. 2. ſect. 18. Britton Civitas et urbs in hoc differunt, quod incolæ dicuntur civitas, urbs werd comęlectitur adificia ; 

fol. 87. but with us the one is commonly taken for the other. Ylleins ſont conltivers de fiefe demarrants 

in villages upland ; car de ville eft dit villeine, et de boroughes burgeſſes, et de cities citizens. 

P PE . eee borough encorporate, that had a biſhop within time of memory, is a citie, albeit the 

Mich, 7. R. 1. Rot. 4 <bich iſhopricke be diffolved ; as Weſtminſter had of late a biſhop, and therefore it yet remaines a 

was in Anno Dom. 1195.) in an city (3). The burgh of Cambridge, an ancient city, as it appeareth by a judiciall record (which 

-=_ 8 5 is to be preferred before all others) where mos civitatis Cantabrigiæ is found by the oath of 
N * twelve men the recognitors of that aſſiſe; which (omitting many others) I thought good to 

ol mention, in remembrance of my love and duty alme matri academice Cantabrigiæ. 

There be within England two archbiſhoprickes, and twenty-three other biſhoprickes. There- 
fore ſo many cities there be; and Cambridge and Weſtminſter being added, there are in all 
twenty-ſeven cities within this realme, and may be more, than at this time I can call to memory. 

It is not neceſſary, that a city be a county of itſelfe ; as Cambridge, Ely, Weſtminſter, &c. 
are cities, but are no counties of themſelves, but are part of the counties where they be. 


(Poſt, 168. a.) Counties. or ſhires, the one taken from the French, the other from the Saxon, in 
| Latine comitatus. Counties are certaine circuits or parts of the kingdome, into the which the 
whole realme was divided for the better gouvernment thereof, ſo as there is no land, but it is 
within ſome county, And every of them is governed by a yearly officer, which we call a 
Shireve ; which name is compounded of theſe two Saxon words Shire and reve, [i] prapoſttus 
or prefefus comitatus, But hereof more hereafter in his proper place ſhall be ſpoken, There 

be in England forty- one counties, and in Wales twelve. 


8 woe eee eignont les bur 8 es al parliament „Ge. Parliament is the higheſt and moſt 
Yo honourable and abſolute court of juſtice in England, conſiſting of the king the lords oi 
parliament and the commons. And againe, the lords are here divided into two forts, 
iz, ſpirituall and temporall. And commons are divided into three parts, . into 
knights of ſhires or counties, citizens out of cities, and burgefles out of burroughes ; 
the words of the writ to the ſherife for the election being, duos milites gladiis cinffos ma- 
&is tdoneos et diſcretos comitatus tui, et de qualibct civitate comitatus tui duos cives, et de 
| quolibet 

named the Caledonian, Deucalidenian, or Scottiſh ſea, and ſometimes the North ſea. On the North fide of our iſland there is 
alſo the Scottiſh or North ſea, To the Eaft we have the German ocean, which is bounded principally by the oppoſite coaſts of 
Germany and the United Provinces. Laltly, to the South there is the Britiſi Channel, or ſea, as ſome denominate it; which 
runs along the French coaſt, and, comprehending the bay of Biſcay, ends with the northern coaſt of Spain. See Seld. Mar. 
Clauſ. lib. 2. cap. 1. and the introductory account of the Britiſh ocean prefixed to the deſcription of Ireland in Camd. Britan. 
Such is the deſcription of the four ſeas, as we have it principally from Mr. Selden. But it ſhould be obſerved, that the de- 
ſcription is framed with a view to the whole iſland of Great Britain, as in Mr. Selden's time it became united under the govern- 
ment of the ſame king; and not to England, as diſtin from Scotland, according to the ſenſe of our Engliſh law-books before the 
reign of James the Firſt; for in them the four ſeas were underſtood with more reſtriction, and to be thoſe, which encompalled 
England only. See Medows's Obſerv. on the Domin. of the Seas, x1. Seld. Mar. Clauſ. lib. 2. cap. 41. and Juſtice's Treat. on Sea- 
Laws iſt ed. 165. Another thing, very neceſlary to be attended to, is the very large and comprehenſive terms of the deſcrip- 
tion, ſo far as they regard the Veſ and North parts of the Britiſh ſeas; the — ſeeming to reach to the ealtera ſhore of 
the continent of America, and the latter to be in ſome meaſure without any certain limits. Even the two other parts do 
not ſeem to be marked out with that nice preciſion, the want of which, as the reader will readily conceive, may under ſome 
circumſtances be the cauſe of conſiderable embarraſſments, both in tranſactions with foreign ſtates, and in the exerciſe of ju- 
dicial authority merge ourſelves. See Seld. Mar. Clauſ. lib. 2. c. 30. 31. 32. The difficulties arifing from this uncertainty 
will be beſt underſtood, by conſidering what the extent of the phraſe of the four ſeas is in ſome particular inſtances. But this 
illuſtration ſhall be attempted in another place, where lord Coke gives the opportunity of reſuming the ſubject. See polt 244. a. 
(1) See ante 108. b. note 4.—(2) This implies, that unleſs a borough is corporate, it cannot be a city. But if this was lord 
Coke's idea, it is not quite accurate; for though in general the deſcription may be true, yet it is not univerſally fo. Welt- 
minſter & a cizy and alſo a borough, ſo far at leaſt as the ſending members to parliament can intitle it to that denomi- 
| nation; 
guardian by nature. See ante note 8. of 88. b. Carth. 386, ante 84.—It yields as to the cuſtody of the perſon to guardianſhip 
in ſocage, where the the title to both guardianſhips concur in the ſame individuals as they neceſſarily do in the caſe of father or 
mother, if lands held by a ſocage-tenure deſcend on the heir apparent being an infant, and may in the caſe of other anceftors ; 
the reaſon of which is explained elſewhere. See fol, 88. b. note 8, But guardianſhip in ſocage ending at fourteen, we preſume, 
that after that age the father, or other anceſtor having a like title to both guardianſhips, becomes guardian by nature — the 
infant's 
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quolibet burgo duos burgenſes de diſcretioribus, et magis ſufficientibus, &c, all which have voyces 
and ſuffrages in parliament, You ſhall reade in the parliament rolls, that (as hath beene ſaid) 
there is lex et conſuctudo parliamenti, gue 82 lex quærenda ft ab omnibus, ignorata à multis, vide ſect. 3. 
ct cognita @ paris, Ot the members of this court ſome be by deſcent, as ancient noblemen ; (4- Inſt, 2.) 
ſome by creation, as nobles newly created ; ſome by ſucceſſion, as biſhops ; ſome by election, 
as knights, citizens, and burgeſſes. | 

It is called parliament ; becauſe every member of that court ſhould ſincerely and diſcreetly 
parler la ment (i) for the general good of the common wealth; which name it hath alſo in Scot- 4 H. 8. cap. 8. 
land (2); and this name before the Conqueſt was uſed in [a] the time of Edward the Confeſſour, [4] „ 7 
William the Conquerour, &c. (3) It was anciently before the Conqueſt called michel finoth, michel _2 4. Rarte dla pate 255 
gemote, ealla cvitenage mote; that is to ſay, the great court or meeting of the king and of all the Johannis. Pol. Virgil. li. 3. tem- 
wiſemen, ſometime of the king with the counſell of his biſhops nobles and wiſeſt of his peo- pore H. 2. W. 2. 3 E. 1. in dhe 
ple. This court the Frenchman called des gates, or laſſemble des cſlates. In Germany it is title. 
called a diet. For thoſe other courts in France that are called parliaments, they are but ordi- 
nary courts of juſtice ; and (as Paulus Fowvinus affirmeth) were firſt eſtabliſhed by us, 

Ihe king of England is armed with divers councels, one whereof is called commune concilium, (Doct. & Stud. 164. 3. Inſt. 125, 
and that is the court of parliament, and ſo it is legally called in writs and judicial proceedings f + — 18.5 5 
commune concilium regui Anglia, And another is called [&] magnum concilium: this is ſome- 9. 268. e 
time applied to the upper houſe of parliament, and ſometime out of parliament time to the 
peeres of the realme lords of parliament, who are called magnum concilium regis; for the proofe 
whereof take one [e] record for many in the fift yeare of king H. 4. at what time there was an Le] 27. Aug. 5. H. 4. 
exchange made betweene the king and the earle of Northumberland, whereby the king pro- 
miſeth to deliver to the earle lands to the value, &c, per advice et aſſent des eftates de ſon 
realme et de ſon parliament (parenfi que parliament ſoit devant le feaſt de St. Lucy) ou auterment per 
advice de ſon graund councell, et auters eftates de ſon realme, que le roy ferra aſſembler devant le dit [4] In Dorf. Clauſ. 16. E. 2. 
feaft, in caſe que le parliament ne ſoit. And herewith agreeth the act of parliament in 37 E. 3. „ & 6 
cap. 18, where it is ſaid, before the chancellour treaſurer and great councell. (4) Thirdly (as SIS 
every man knoweth) the king hath a privy councell for matters of ſtate ; (as for example) [d] 8 43. Aff. 15. 27. H. 6. f. 1, 
Henricus de bello monte baro de mag no et de privato concilio regis juratus, and many others before K. 3. 11. Rexiſt. 19 1, wer” 
and after. The fourth councell of the king are his judges of the law for law matters; and this ?' *. 2 3 

. 2 2 5. 19. E. 3. Jugement 174. 

appeareth frequently in our [e] bookes, and muſt be intended, when it is ſpoken generally by W. x. ca. 1. Laſtat de Templar. k 
the councell it is to be underſtood ſecundum ſubjeftam materiam ; tor example, if it be legall, 16. R. 2. Stat de Præmunire. 
then by the king's councell of the law, . his judges (5). 

Now for the antiquity of this high court of parliament, whereof Littleton here ſpeaketh, it See the ſame publiſhed by Mr, 
appeareth, that divers parliaments have beene holden long before and untill the time of the Lambert, 
Conqueror, which be in print, and many more appearing in ancient records and manuſcripts (6). | 
[VI Le roy Alfred aſſembler” les counties, c. et ordeina pur uſage perpetual, que deux foitz per an [ F ] Mirror ca. 1. ſect. 2. Vide 
ou | pews ſovent pur mifler in temps de peace ſe aſſemblerent a Londres, a parlementer ſur le guidament Statutes de 4. E. 3. ca. 14. & 36. 
del people de Dieu, et coment ſoy garderent de pecher, wiveront en quiet, et receiveront droit per E. 3. ca. 10. 
ſages et ſanits judgements, Per cefteeſtate ſe fieront pluſors ordinances per pluſors roys jeſque a temps le 
roy que ore eft, que ſuit le roy E. 1. (7) The concluſion of that great parliament holden by king 
Ethelſtan at Grately is very remarkable, which I have ſeene in theſe words. All this was 
enacted in that great ſynod or councell at Grately, wwhereat was the archbiſhop Wolfehelme, with all 
the noblemen and wiſe men, which king Athelſtan called together. 

There have beene in the time of, and fince the Conqueſt, in the reignes of H. 1. king Ste- 4; ca. 2. ſect TP 
phen, H. 2. R. 1. king John, H. 3. &c. 280 ſeſſions of parliament, and at every ſeſſion c. 4. te Defaults, & 4 2 
divers acts of parliament made, no ſmall number whereof are not in print (8). micide cap. 1. ſect 13. cap, 4. de 

The juriſdiction of this court is ſo tranſcendent, that it maketh, inlargeth, diminiſheth, Poyns. Ockam quid cum Ven. 
abrogateth, repealeth and reviveth lawes, ſtatutes, acts and ordinances, concerning matters Math, Parif. 212, 213. 
eccleſiaſticall, capitall, criminall, common, civill, martiall, maritime, and the reſt, None 
can begin, continue, or diſſolve the parliament, but by the king's authority, Of which court 
it is ſaid, [a] Que i eff de tre/grand honor et Juſtice, de que nul doit imaginer choſe diſhonorable. Q pl. Com. 398. b. Doctor & 
[5] Habet rex curiam ſuam in concilio ſuo in parliamentis ſuis,” præſentibus prelatis, comitibus, Stud. ca, gg. fol. 164. 
baronibus, proceribus, et aliis wiris peritis, ubi terminate ſunt dubitationes judiciorum, et novis [b] Fleta lid. 2. ca. 2. Forteſcue 
mnjuriis emerfis nova conſtituuntur remedia, et unicuique juſtitia prout meruerit retribuetur ibidem. deLaudibus legum Angliz, Brac- 


But this properly doth belong to the juriſdiction of courts, and therefore this little taſte hereof (Doflcr & Stog. a 
thall ſuthce, : 


Sect, 


nation; and yet it certainly is not corporate. Mr. Madox mentions Weſtminſter as a borough mot corporate; and we ourſelves have 
ſeen papers in the archives of the dean and chapter of Weſtminſter, which confirm his idea. Mad. Firm. Burg. 49- This þ 4 Cowes Pepe . 
fact is material'to another purpoſe. Weſtminſter not being corporate, and yet having, as we apprehend, firſt ſent members to 2 . 2 
parliament in the reign of Edward the Sixth, is an inſtance, that the inhabitants of a town may acquire the right of havin LEA 65. geg 5 
repreſentatives in parliament vithix time of legal memory without being incorporated, and therefore ſeems inconſiſtent with / "dl: « 
the doctrine of lord chief juſtice Holt on this ſubje& in Aſhby and White, See 3. Pryn. Brev. Parl. ſect. 7. p. 188. 2. Will. 
Notit. Parl. 2. and 21. of the preface, Car. Rights of Elect. part a. page 233. 1. Stow's Survey Strype's ed. of 1720. p. 8. and 
10. of the 2d appendix, and a. Dougl. Hiſt. of Caſ. of Controv. Elect. 296. 297. 298. It is with great pleaſure, that we cite 
Mr. Douglas's work, as it affords the opportunity of congratulating the ſtudent, on the acceſſion of a collection of excellent re- 
Fe on the law of php oe x election, accompanied with an inſtruQtive hiſtorical preface, and very judicious annotations. 

his 1s the only work of the kind, except one lately publiſhed from Mr. Glanville's manuſcript ; and they are both particularly 
valuable, on account of their tendency to diffuſe the knowledge of a branch of law, which before was too much confined to the 
narrow circle of the few favourites in poſſeſſion of the practice.—(3) This is rather an unapt example of the truth of lord Coke's 

ofition ; for Weltminſter, as we have already ſtated, is not a borough incorporate, See ſupra note 2. As to Weſtminſter's 

ing a city, it became ſo by expreſs creation, and not /ingly by making it the ſee of a biſhop, however ſufficient that of itſelf 

might have been; the letters patent, which erefted the biſhoprick, ordaining, guad tota villa noſlra Wefimonaſterii extunc et de- 
__ in + os fit civitas, ipſamque eivitatem Weſimonaſlerii vocari. See the letters patent in 1. Burn, Reform. page 246. of 

ie Appendix, | ; 

The continuation of the notes to 108. a. intended to be introduced here, is neceſſarily poſiponed to fol. 111. a. 

_(1) The latter part of this etymology is juſtly exploded ; but it is ſome excuſe for lord Coke, that it did not firft come from 
bim, it being to be found in preceding authors of eminence. See Lamb. Archeion in the chapter of Parliament, 
and 1, Whitl, on Parliament 174. A learned writer of the preſent time ſuggeſts, that perhaps parliament may be a 
compound of parly and ment, two Celtick words, the former anſwering to parler in French, and the latter ſignifying abundance, 
and both together importing the ſame as great talk amongſt the Indians of North America. Barringt. Obſ. on Ant. Stat. 2d 
ed. 56. But though we do not doubt, that there are two ſuch words in the Celtick language, we are ſcarce more ſatisfied 
with this derivation, than with that expreſſed by lord Coke. The opinion adopted by Mr. Lambard ſeems far the moſt pro- 
bable; and this is, that parliament is not a compound word, but imply derived from the French verb parler, with the addition 
of ment in the termination; which mode of converting verbs into nouns as well as into adverbs is common in the French 

tongue. Lamb. Archeion in the chap. of Parliament. K like practice prevailed in the formation of the Roman language N and 
a | thence 


infant's age of zwenty-one. See Carth. 384.—Laſtly the father may diſappoint the mother and other anceſtors of the guardian 
* 


| . | — 
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A ne a 
2. Lib. A. , Cap. 10. Of Tenure in Burgage. Sect. 165, 166. 


Sect. 165. 


STOMES et u- 7 TEM per le- A2 for the grea- 
ages. Conſuetudo, is 4 greinder part li- ter part ſuch bo- 
one of the maine triangles / burgliet ont di- roughes have divers 
of the lawes of England; 

thoſe lawes being divided into Vers cuſtomes ef u- cuſtomes and uſages, 
— — 1 law, -_ ſages, que nont pas which be not had in 

ö cuſtome. WHICH it 18 fal . 
(rag KJ 4 2. * that ronſuetudo quandogue dufers villes, Car other towns, For ſome 
fro lege ferwatur in partibus, aſcuns burghes ont ti- boroughes have ſuch 


nbi fuerit more vtentium appro- . 
bata, et wicem legis obtinet ; el cuſtome, que ft home a cuſtome, that if a 


longavi enim temporis wſus o& ad iſue pluſors fits et man have iſſue many 


| conſuetudinis non eft vilis au- ö 
nel a es 109 Le moruſt, le puiſne fits ſonnes and dyeth, the 
(Dav, 33. a.) (Kent jus) parit jus poſſdendi, enlieritera touts les youngeſt ſon ſhall in- 


et tollit actiauem vero domino. fenements, que fueront herit all the tenements, 
Of every cuſtome there be 


; g 
two eſſentiall parts, time and a ſon pere deins mene which were his father's 
uſage; time out of minde, le burgh come hetre a within the ſame bo- 
(as ſhall be faid hereafter) y; ; . 

and continuall and peaceable J on P ere P er fo rce de rough, as heire unto 
uſage without lawfull inter- cgſtome; et tiel cuſs his father by force of 


ruption (2). tome eſt appel burgh the cuſtome ; the which 
(Dod. Plar, 204. g. Co. 84. a.) Que nont pas autres Laib. 11 6 is called borough En- 

villes. It is neceſſary to be gliſh (1 . 

k none what cuſtomes may be- 


— 

- 

— 
4 

wy 

ty 
ud 
28 
28 


AC. 4-27. alledged in an upland towne, which is neither city nor borough. In an upland tone, that 
E. 3. 32+ is neither in city nor borough, ſuch a cuſtome to deviſe lands cannot be alledged. Neither in 
an upland towne can there be a cuſtome of borough Engliſh or gavelkinde ; but theſe are cuſ- 
[d] 21. E. 4. 63. 54 tomes, which may be in cities or boroughes. [4] Alſo if lands be within a mannor fee or 
(6. Co. 59. d.) ſeigniory, the ſame by the cuſtome of the mannor tee or ſeigniory may be deviſable, or of the 
(*) 21. E. 4. 54. 15. E. 4. 29. nature of gavelkinde or borough Engliſh, * But an upland towne may alledge a cuſtome to 
11, H. 9. 14. 44. E. 3. 18. 21. have a way to their church, or to make by-lawes for the reparations of the church, the well 
H. 7. 40. ordering of the commons, and ſuch like things, And it is to be obſerved, that in ſpecial caſes 
[e Bract. lib, 4. 271. 34 E. 1. a cuſtome may be [e] alledged within a hamlet, a towne, a burgh, a city, a mannor, an honor, 
N 944 E. 12 ** an hundred, and a county : but a cuſtome cannot be alledged generally within the kingdome of 
44 A IA "4 * 4 E. 7 England; for that is the common law (3). | | 
* * 6. 2 * 3. * 21. E. ; Le puiſua Ait S inner Hera. And yet by ſome cuſtomes the youngeſt brother ſhall 
6. ap 23. — 1 3. Dur - inherit; for cogſuetudo loci eft obſervanda (4). 
F. u. E 122. 5. E. 3. Trep, Touts les terres ou tenements : Either in fee ſimple, fee taille, or any other in- 
4455 heritance, If lands of the nature of borough Engliſh be letten to a man and his heires during 
the lite of I. S. and the leſſee dyeth, the youngeſt ſonne ſhall enjoy it (5). 


Vide Glanvil Hb. 5. ca, 3. 9. 8 Eng liſh So called, becauſe this cuſtome was firſt (as ſome hold) in Eng- 


Sect, 166, 


ND this is called frank JTEM en aſcun LSO in ſome bo- 


banke, francus bancus, 


Conſuctuds of in partibus ili, SHurglies, per le roughes, by cu- 


Brad. lib. 4. Trag. 6. ea. 13. gage maritorum defunc- cuſtome, feme avera ſtome, the wife ſhall 
F. N. B. 150. o. Pl. Com. 413- torum habeant francum bancum 


(n © foam dr — PC ſa dower touts have for her dower, all 
texent* nomine dotis (7). les tenements,que ſue- the tenements, which 


ront a ſa baron, &c. were her huſbands. 


| Que 

thence the true ſource of derivation for tefamentum, and other ſimilar Latin words; though an injudicions defire to render them 

more ſignificant and expreſſive of the qualities of the ſubjeCts to which they are applied, than their true deduction would war- 

rant, gave birth to a forced and fanciful kind of etymology, like that now ſo properly rejected in the inſtance of the 

ale word parliament. This falſe taſte in reſpe& to etymology is of a very ancient date; nor were lord Coke and his cotempora- 

+ fee 246. x—- ravies more chargeable with it, than ſome of the moſt admired and pure claſſical writers of antiquity, not excepting even 
Prat ve. 7 L Cicero, See Menag. Jur. Civil. Amen. cap. 39. particularly in his obſervations on the word tefamentum, and Tayl. Elem. Civ. 
c. po 1® E 7. 70 It ſeems to have originated from not attending to the real office of etymology, and confounding it with the definition 
+ FS of the ſubje& to which a word is applied ; two things quite diſtin in their nature, though it frequently happens, that they 
Calp hh OO po reflect light on each other.—(z) For a hiſtory of the origin and conſtitution of the parliament in Scotland before the Union of 
FW e . Fa. the two kingdoms in the reign of queen Ann, and of the change made by the eſtabliſliment of one parliament for Great Bri- 
3.» | tain, ſee the Treatiſe on the Laws of Election for Scotland, with which Mr. Wight hath lately obliged the public.—(3) Mr. 
PA. Lambard gueſſes, that the word parliament was introduced here ſoon after the Conqueit. He cites Weftminfler the firfl, as the molt 
ancient ſtatute in 'which he had obſerved the word to be uſed ; though from a paſſage in the ſtatute of Edward the Second, men- 

tioning parliaments in the times of that king's progenitors, he infers, that the word had been adopted ſeveral reigns before. Lamb. 

Archeion cap. Parliament, and Weſtm. 1. 3. E. 1. and Articuli Cleri 9. E. 2. One of Mr. Prynne's arguments againſt the great an- 

tiquity of the modus tenendi parliamentum is the frequent uſe of the word parliament ; he infiſting, that it was never applied to denote 

the greut council of the nation in any of our ancient records or writings prior to the reign of Hen, 3. See Pryn. on 4. Inſt, 2. See 

further Brad. Introduct. to Engl. Hiſt. 71.— (4) In the controverſy about the origin of the Commons in parliament, Mr, Tyrre! 

2 HL —— contends, that anciently commune conjilivum ſometimes denoted an aſſembly diſtinct from parliament, and one compoſed of fewer 
perſons; and particularly, that the commune confilium, mentioned in the-clauſe of king John's Magna Carta about aſſeſſing el- 


re, S Cuape, which enumerates only arclibiſhops biſhops abbots counts and the greater barons, was of this fort. Tyrr. Biblioth. 


ic. 311. 37 
44 . en 07 For the remainder of the notes io 110. a. ſee fol 112. a. 
vinag! ti) Another thing effential to a good cuſtom is, that it be reaſonable ; which doctrine, together with the other general rules 
concerning cuſtoms, is well explained und applied in the famous Irimm caſe of Tanifiry reported by Sir John Davies. See _ 
| 3 I, 0. 


* 


1 CO IE 


——— 


tip by nature, by appointing a teſtamentary guardian under the ſtatutes of Philip and Mary and of Charles the ns 
b WC 


* 


Lib. 2. Of Tenure in Burgage. Sect 167. 111 


Que fueront a 2 baron, Sc. Here is implyed by (Sc.) that in ſome places the [I F. N. Bar 564 (Ante 33. b.) 
wiſe ſhall have the moity of the lands of her huſband, ſo long as ſte lives unmarried; as in Pri B 
avelkinde. And of lands in gavelkinde a man ſhall be tenant by the curteſie without having 10. E. 3. Aide 129, 


of any iſſue, (1) In ſome places the widow ſhall have the whole, or halte, dum ſola & caſia 


vixerit, and the like, 
Sect. 167. 


7 TEM, en aſcuns LSO in ſome bo- JYEviſer. This is a (3. Co. 75. b.) 


roughs, by the cuſ- French word, and ſig- 
burghes, 2 le n d nifieth /ermocinari to if peake, 
cuſtome, home poit de- tome, a man may de- for ,pamenrum of teftatio 


wiſer per ſon teſta- vile by his teſtament mentis,& index animi ſermo(2). 


. . So as a deviſer per ſon teſia- 
ment ſesterres & te- his lands and tene- by his tef- 


nements, gue il ad en ments, which he hath tament, what his minde is to 
fee /imple deins meſ- in fee ſimple with to have done after his deceaſe. 


f Per jon teſtament, 
me le burgh al temps in the ſame borough Toflamentim of Cn] duplex, L- Vite eB. 58 


de fon morant; & per at the time of his 1. 1» rp, 2. Nuncupari- 


farce de tiel deviſe, ce- death; and by force of 7, /en fine ſeripris, And in 


: FM . ſome cities and boroughes 
luy, a que tiel deviſe ſuch deviſe, he, to lands may [+] paſſe 1 Char. Ce] Britton fo, 164. 212. b. 


eft fait, apres le mort whome ſuch deviſe is tels by will nuncupative or 
le deviſor, poit entrer made, after the death Paroll without witing{3). Re- 


; : vera [o] terminatum eft, quod |o) Brad. lib. 4. fol. 252. 
en les tenements ut of the deviſor, may pote/? legari, ut catallum, tam Fleta lib. 5, cap, 5. & lab. 2, 
a luy deviſes, a aver enter into the tene- ee quam perquyfitum, "he 5% 
. per barones London & bur- 
& tener a luy, ſolun- ments ſo to him deviſ- g Oxon. Ido merrm cf, 


ue la forme & d. ed, to have and to hold 7% in burgis non jacet aſiſa 


* ; 's anteceſſoris. in 1: 
ject del deviſe, ſans to him, after the forme W antecefſoris. But in law 


Se pus : moſt commonly /ti/ma wolun- 
aſcun liverie de ſei- and effect of the deviſe, as in /criptis is uſed, where 


in deſtre fait a luy, without any liverie of lands or tenements are de- 


i 


x viſed, and 7effamentum when 
Se. (4) ſeiſin thereof to be it concerneth chattels. 


made to him, &c. 


Ses terres ou tenements. And by the ſame cuſtome he may deviſe a rent out of 4. E. 3. 53. 7. H. 6. 1. 14. H. 
the ſame lands and tenements (5). 8. 5. 22, AT. 78. Abbr. All. 


. 118. b. 
Due il ad en fee ſimple. For lands in taile are not deviſable by will; and therefore 4. E. 2. Mortdane. 39. 49. E. 
he in this place neceſſarily added (que il ad en fee ſimple) and purpoſely omitted the ſame in the 3.17. F. N. B. 196. 21. fl. 6, 
clauſe concerning borough Engliſh ; becauſe there an eſtate taile is included. a 38. 4. 7+ E. 2. tit. Mortaanc, 


Pait entrer. Note, the cuſtome of a city or borough concerning the deviſe of lands F. N. B. 199 Regiſt. in ex gravi 
1s, quod liceat unicuique civi ſive burgenſi, Sc. ejuſulem civitatis five burgi tenementa ſua in cadem Querela, (10. Co. 46.) 
civitate five burgo in teſſamento ſuo in ultima voluntate ſua, tanquam catalla ſua, legare cuicungue 
eo/uerit, Sc. [y] Now if a man deviſeth, either by ſpeciall name or generally, goods or fp] 2. H. 6 16. 27. H. 6 8. 2, 
chattels reall or perſonall, and dyeth, the deviſce cannot take them without the aſſent of the E. 4. 13. 21. E. 4. 21. 4. H. 7. 16. 
executors (6). But when a man is ſeiſed of lands in fee, and deviſeth the ſame in fee, in taile, for 
life, or for yeares, the deviſee ſhall enter; for in that caſe the executors have no medling 
therewith. And in the caſe of adeviſe by will ot lands, whereof the deviſor is ſeiſed in tec, 
the treehold or intereſt in law is in [g] the deviſee before he doth enter, and in that caſe no- [9] 4: Mar. Br. tit. Deviſe 49. 


thing [r] (having regard to the eſtate or intereſt deviſed) deſcendeth to the heire. But if the [7] Regiſt. fol. 244. 39. AM. pl. 


heire of the deviſor entreth and holdeth the deviſce out, he may either enter as Littleton here 1 rig 7 — 3 
faith, or have his writ called ex grav? guerela; and this writ (without any particular uſage) = Nr 98. 
is incident to the cuſtome to deviſe; for otherwiſe, if a deſcent were caſt before the deviſee 199. Kc. Britton fol. 212. b. 
did enter, the deviſee ſhould have no remedy. Atter an actuall poſſeſſion this writ lyeth not ; (Poſt 240. b. Cro. Cha. 201. 1. 
for then the deviſee may have his ordinary remedy by the common law, | Sid, 19 1.) 


And 

31. b —(3) This doctrine, about the reſtriction of cuſtoms to places of a particular denomination, will appear more ſatis factory, 

by conſidering the reaſon of having ſome reſtraint, and the nature of that, which lord Coke points out as the eſtabliſhed one. 

The policy of ſome rettraint is founded on the uncertainty and confuſion, which would enſue from an infinite diverſity of 
cuſtoms, if every place, however ſmall and inconfiderable, ſhould be allowed to ſet up ſpecial cuſtoms in direct oppoſition to 
the general cuſtom of the realm. On this principle the privilege of having ſpecial cuſtoms, derogating from the common law, 
is in general denied to inferior places, ſuch as upland towns, not being either cities or boroughs, and /amiets; though it is 
allowed to larger or more important diſtricts, ſuch as counties, manors, hundreds, honcrs, citics, and boroughs, Ihe ſpecial caſes, 
hinted at by lord Coke as an exception to this reſtraint, ſeem to be thoſe, in which the cuſtom tends to advance jome right 
recognized by the common law. Thus a town's having a church, being a right at common law, a cuſtom for a way to or 
repairing the church operates by rendering the exerciſe of that right more effectual. See Robinf. Gavelk. 32. & 225, However 
the caſe of dower by cuſtom, mentioned by lord Coke in the chapter on dower, ſeems to be an inſtance within the exception, 
without being within the reaſon of it. But of this example lord Coke writes doubtfully ; for, after interring from the text of 
Littleton, that cuſtomary dower may be within a forun, he oblerves, that it is ſafer to alledge it within a manor, See ante 33. b. 
—(4) But this extenſion of Borough Engliſh to the collateral line mult be ſpecially pleaded. See Robinſ. og Gavelk. 38. 43. 93. 
and in the Appendix.—(5) See acc. as to eſtates fail in Gavelkind land, though expreſsly limited to the heirs male of the body 
at common law. Dy. 179. b. See alſo ante fol. 10. a, note 3. But as Borough Engliſh may be extended by ſpecial cuſtom, ſo 
may it be ref/rained; and therefore the cuſtomary deſcent may be confined to fee ſimple. See Appendix to Roubini, Gavelk, and 
33 54. there cited.— (6) See as to the denomination of Borough Engliſh and the ſubje&t in general, Append. to Robinſ. 

zavelk. 

(1) Accord. ante 30. a. All the differences, between curteſy and dower of Gavelkind land and the ſame eſtates at common 
law, are minutely explained and commented upon in Mr. Robinſon's book on Gavelkind. See page 155. and 159.—(2) See ante 

ol. 110. a. note 1.—(;) But now by the 29. Cha. 2. c. 3. a will of /axds deviſable by cuſtom is not good, volels it is in writing 
and ſigned and atteſted in the ſame manner as a will of lands deviſable by fatute. See poſt. 111. b. Nuzcaupative wills of 
ferfonalty, except thoſe of ſoldiers in actual ſervice and mariners at ſea, are allo newly regulated by the ſame ſtatute.— (4) The 
Cc. is not in L. & M.—(5;) But it was formerly much controverted, whether a rent-charge in ee, iſſuing out of ſuch lands 
and having commenced <ithin time of memory, was within the cuitom of deviſing; and it was not 1cttled to be fo, till the caſe 
of Randal and Jenkins in the time of lord Hale. See 1 Mod. 212. and Robinſ. on Gavelk. 79. to $4 As to rents-ſerwvice, they 
of courſe followed the nature of the reverſion or ſeigniory, to which they were incident; nor was there any doubt as to the 
cuitom's extending to other rents, if they had exiſted immemorially.— (6) Acc. Perk. ſet. 488. 570 and 572. tv 576, 'Theotber 
authorities relative to this doctrine will be found in Vin. Abr. Dewiſe A. a. and Com. Dig. Adininiſiration C. 5. 

Continuation of notes to fol. 108. a. from fel. 108. b. 

(4) The firſt bock of Mr. Madox's Baronia Anglica is principally employed in explaining the nature of an /ozor. He objects 
to the propriety of the ſtatutes of Hen 8. referred to by lord Coke; and as they only create titular honors and therefoie cannot 
live a juſt idea of the nature of the genuine honor, which is a land barony, blames lord Coke for his reference. Mad. Bar. Angl. 
8. 9, 10, and-236.=-(;) See Mad. Baron. Angl. 238, 239. where the learned author obſerves on the inaccuracy of language in 
the 12 Cha. 2. about tenure in capite. The title of the att expreſſes, that it was made for taking away tenure in capite; and 
the firſt enacting clauſe proceeds on the fame idea. But had the act been accurately penned, it would fimply have diſcharged 
luch tenure of its oppreifive fruits and incidents; which would have aflimilated it to free aud common ſocage, Without the 
appearance of attempting to annihilate the iaaelible diſtinction between holding immediately of the king and holding of him 
through the medium of other lords. See ante note z. 


Which will be the ſubject of a ſubſequent note, See inſra, note 14.—{13) Here we ſhall bring into one point of view * 
LAS: * 


+ 


+ 4. 
1. Ns. 63 * 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 16. 


And well ſaid Littleton, that lands and tenements were deviſable in burghes by cuſtome; 
# []27, H. S. cap. 10. Britton for that [/] at the common law no lands or tenements were deviſable by any lait will and 
fol, 212. 78. b. 164. Vide before teſtament, (1) nor ought to be transferred from one to another, but by ſolemne livery of ſeiſin 
- 1 32. H. 8. cap. 2. 34. matter of record, or fufficient writing (2) ; but as Littleton here faith, that by certain private 
17] Vide 3. Co. 25. Kc. in Bot- cuſtomes in ſome burghes they are devitable, But now ſince Littleton wrote, by the itatutes 
Jer and Baker's caiz, 6. (0. 16. Of 32. and 34. H. 8. lands and tenements are generally deviſable (3) by thelaſt will in writing of 
& 76. 8. Cc. 34. 85. 9 Co. 133. the tenant in ice ſimple, whereby the ancient ( common law is altered, whereupon many dif- 
3 83. 84. 11. Co. 24. ficult queſtions, and moſt commonly diſheriſon of heires (when the deviſors are pinched by 
125 Bi 5. Phil. & Mar, the meſlengers of death) doe arife and happen. But [z] theſ* ſtatutes take not away the 
155. n. 6. Eliz. Daliſon. Paſch. cuſtome to deviſe, (4) whereof Littleton ſpeaketh : for though lands deviſable by cuſtome be 
20. Elz. betweene Baroer and holden by knights ſervice, yet may the owner deviſe the whole land by force of the cuſtome 
his wiſe plaintite, and William and that ſhall ſtand good againſt the heire for the whole, But the deviſe of lands holden by 
Aae, e adiveged, 9 knights ſervice by force ot the ſtatute is utterly void for a third, and the ſame ſhall deſcend to 
C9. Co. 133.) the heire. It he hath any lands holden by knights ſervice ix capite, and lands in ſocage, he 
can deviſe but two parts of the whole; but it he hold lands by knights ſervice of the king, and 
not in capite, or of a meane lord, and hath alſo lands in ſocage, he may deviſe two parts of 
his land holden by knights ſervice, and all his ſocage lands, If he holds any land of the king 
in capite, and by act executed in his lite-time he conveyeth any part of his lands to the uſe of 
his wife, or ot his children, or payment of his debts, though it be with power of revocation 
[x] 6. Co. 17. 18. Sir Edward he can deviſe by his will [x] no more, but to make up the land ſo conveyed two parts of the 
Clere's caſe, 3. Co. 34. b. But- whole. And it the lands ſo conveyed amount to two parts or more, then he can deviſe nothing 
ler and Baker's ale, by his will. But it he hath land onely that is holden in ſocage, then he may deviſe by his will 
all his ſocage lands; ſo as it is apparent, that the benefit of the lords was more caretully pro- 
to. Co. 80. 81. Leon. Lovey's vided for, than the good of the heire, But if a man, holding ſome land of the king by knights 
FOE ſcrvice i capite, convey two parts ot his land to the uſe of his wife for lite, now (as hath beene 
{aid) he can deviſe no part oi the reſidue, but yet he may by his will deviſe the reverſion of the 
Leon, Lovey's caſe, and Butler two parts ſo conveyed to his wife: for the intention of the act is to give power to diſpoſe of 
and Baker's cale, Ubi lupra. two parts intircly. 
It the deviſor leave a full third part of the land immediately to deſcend in fee ſimple or in 
taile, he may deviſe the other two parts in fee ſimple. If a third part be not left, it ſhall be 
made up according to the act. But hereditaments, that are not of any yearely value, as bona d 
catalla felouum & fugitivorum, waites, eſtrayes, and the like, can neither be left to deſcend 
tor any part of the third part, or deviſed as part of the two parts, But yet if ſuch franchiſes 
of uncertaine value be holden of the king x capize, they ſhall reitraine the deviſe of all his lands 
and make it void for a third part. So it is, it a man hath a reverſion expectant upon an eftate 
taile dry and truitleſie holden of the king by knights ſervice i capite, yet that ſhall reftraine him 
to deviſe but two parts of his lands only. And where the ſtatute ſpeaks of a remainder, it is to 
be intended only of ſuch a remainder, as may draw ward and mariage by the common law. As 
if a reverſion upon a ſtate tor lite be granted to one tor lite, the remainder in tee, during the 


(x. Sid. 56.) life of the grantee tor lite it is not within the ſtatute ; but it he dycth, this is ſuch a remainder, 
Leon. Lovey's caſe, Ubi ſupra, as is within the ſtatute, although it be dry and truitles. It a giitin taile or a leaſe for life be 
fol. 81. made, the remainder in fee, this remainder in fee is not within the ſtatute. But if a man hath 


lands holden by knights ſervice in capite in poſſeſſion, reverſion, or remainder, and alſo ſeiſed 
of ſocage land, and deviſe by his will all his lands, and atter he felleth away the cap#te land, 
or that land is recovered from him, the will is good for the whole ſocage land The values 
both of the third part and the two parts of the lands ſhall be taken, as they happen to be at the 
time of the death of the deviſor; tor then his will takes effect. 
$. Co. 34. $5. Sir Richard Pex- He, that holds by knights ſervice in chiete, deviſeth by his will a rent, common, or other 
hab's caſe. 3. Co. 33- Buller and profit as ſhall amount to the value of two parts out of all his lands: this rent ifſueth only out of 
Baker's caſe. the two parts, and the third part is free of it, And it he hath lands holden by knights ſervice, 
and not i capite, he may charge two parts of the knight ſervice land as is aforeſaid, and all his 
focage land, &c. And it he hath onely ſocnge land, he may by his will charge it at his plea- 
6. Co. 17. 18. in Sir Edward fure, fo as the king's and lord's third part is tree, and the heire's two parts charged ; and this 


Clere's caſes is onely by force vi the ſtatute of 34. H. 8. 
(8. Co. 173: Poſt 271. Cro. Cha. if à man make a feoffment in tee of his lands holden by knights ſervice to the uſe of ſuch 
38. . perſon and perſons, and of ſuch eſtate and eitates, &c. as he ſhall appoint by his will, in this 
fr Good od caſe, by operation of law the uſe and ſtate veſts in the teoftor, and he is ſeiſed of a qua- 
2 zi lificd tee. In this caſe, it the teoftor limit eſtates by his will by force and according to his 
J. 55: © power, there the uſes and eſtates growing out of the feoffment are good for the whole, and the 


laſt will is but directory. ( But in that cafe, if the feoffor had deviſed the land (as owner ther- 


£ _ bz 4 a 
— . ot) without any reterence to the feoffment and power thereby given, then taking effect by the 
. 2 NA-will, it is void tor a third part. But if he had formerly conveyed two parts to the uſe of his 
; 3 wiſe, &c. and alter deviſed the reſidue by his will without any reference to his power by the 
301. : ; 727777 — — toffee 
(1) The t-flamentary power over land was certainly in aſe among our Anglo Saxon and Daniſh anceſtors; though it ſeems 
to have been rather adopted from the remnant of the Roman laws and cuttoms they found here, than brought from their 
own country: for, as 1 acitus, writing of the ancient Germans, ſays, ſuccefſores ſui cuigue liberi et auilum teſtarzenturm, Spelm. 
Poilhtum. 21. 127. After the Norman Conquelt, the n except as to ſocage lands in ſome parti- 
cular places, ſuch as cities and boroughs, in which it was itil] preſerved; and allo except as to terms for years or chattel intereſts 
in land, which, on account of their original imbecility and infignificance, were deemed perlonalty, and as ſuch were ever 
diſpoſeable by will. This limitation of the teltamentary power proceeded, partly from the ſolemn form of transferring land b 
livery of ſeiſin introduced at the Conqueſt, which could not be complied with ia the caſe of a laſt will; partly from a jealouſy 


of death-bed diſpoſitions z but principally from the general reſtraint of alienation incident to the rigors of the feudal ſyſtem, 


as it was eſabliſhed or at leaſt perfected by the firft William, See Wright's Ten. 172. In the reign of Edwargl the firſt, the ſtatute 
of Quia emptores removed in great meaſure this Jatter bar to the exerciſe of teſtamentary power ; that is, in reſpe& to all 
freeholders, except the king's tenants ix capite. But the two former obſtructions ſtill continued to operate; though indeed this 
was in name and appearance only; for ſoon after the ſtatute of Quia emptores, feoffents to aſes came into faſhion, and, laſt 
wills were enforced in Chancery as good declarations of the /; and tuus through the medium of uſes the power of deviſing 
was continually exerciſ:d in ect and reality, But at length this practice was checked, not accidentally, but defignedly, by the 
27th of Hen. 8. which, by transferring the poſe/ion or legal eſtate to the ule, necefſarily and compulſively conſolidated them into 
one, and ſo had the effect of wholly deltroying all diſtinction between them, till the means to evade the ſtatute, and, by a 
very ſtrained conſtruction, to make its operation dependant on the intention of parties, were invented. However the bent uf 
the times was ſo ſtrong in favour of every kind of alienation, that the legiſlature, in a few years after having interpoſed to 
reſtrain an indire& mode of palling land by laſt wills, expreſsly made it devifable. This great change of the common law was 
eſfected by the ſtatutes of the 32. and 34. of Henry 8. which taken together gave the power of devifing to all having eſtates in 
fee ſimple, except in join-tenancy, over the whole of their ſocage land, and over 79 thirds of their lands holden by knights ſer vice. 
The operation of theſe ſtatutes, was further extended by the converſion of knights ſervice into ſocage in the 12. Cha. 2. But 
{till copyhold lands, and alſo, as the beſt opinion ſeems to have been, eſtates pur autre vie in grecleld lands, remained unde— 
viſable. On the one hand they were not deviſable at common law ; becauſe they came within the deſcription of real cate. 
On the other hand, they, or at lealt the former, are not within the fatutes of Henry 8. theſe requiring, that the tenvre ſhould 
be /ocage, which a copyhold is not, and that the party ſhould have an eltate in fee ſimple, which is more than a tenant pur autre 
wie can be ſaid to have, See as to copyhold lands 2. Ro. Rep. 383. and as to eltates ur autre wie in freehold lands Cro. Eliz. 
304. Mo. 62 5. 1. Saund. 261. 1. Salk, 619, This defect of proviſion in the ſtatutes of wills is now ſupplied az to eſtates pur 
autre vie by the 29. Cha, 2. C. 3. which makes them deviſable in the ſame manner as eſtates in fes fmple, But no proviſion is 
yet made in reſpect to copy/old eſtates ; and therefore the power of deviſing is now indirectly exerciled over theſe by an appli- 
cation of the doctrine ot uſes, ſimilar to that which was antiently reſorted to in reſpect to freehold lands; tor the practice is 
to ſurrender to the uſe of the owner's laſt will; and on this ſurrender, the will operates as a declaration of the uſe and not as 
a deviſe of the land itſelf. See 2, Ro. Rep. 383 2. Atk. 37. Gilb. on Uſes 36. From this deduction it appears, that the 


2. fp to 2 FP teftamertary power is 2029 exerciſable, either direchly or indirectly, over land of every tenure now in ule, and allo over every 
y A 


M AVE Conv Æ . i= Atas &S-; ſort 


few genera' things relative both to guardianſhip by ſocage and that by nurture, 
Guardianſlu by ſocage, like the one in chivalry ſprings wholly out of tenure. Therefore the title to it cannot ariſe, unleſs 
the infant is ſeized cf lands, or other hereditaments lying in tenure, holden by ſocags. Ante fol. 87. b,-Like guardianB'p = 
h [5 | „ chivaliy 


— 


Lib. 2. Of Tenure in Burgage. Sect. 168. 112 


feofſment, yet this will ſhall enure to declare the uſe N the feoffement ; becauſe he had no 
wer as owner of the land to deviſe any part of it.( 1) ut if the feoffment had been made to the 
uſe of his laſt will, although he deviſeth the land with reference to the feoffement, yet it taketh (Mo. 280.) 
Mea only by thewill, and not by the feoffement. (2) All which and many other points of 
intricate and abſtruſe learning you ſhall more largely read in my Reports. 


Sauns aſcun liverie de ſeifin deſtre fait a luy, Cc. For in his life time livery of 40. AM. 38. 
ſeiſin could not be made ; becauſe his will is ambulatorie till his death, and no eſtate paſſeth 
during his life; neither can livery be made after his deceaſe, for then it cometh too late. 
Here (Sc.) (3) implyeth that the deviſe is good without any atturnement of any leſſee or 


tenant, ; N 
Sect. 168. 
Ota, coment que AL. though a man HT OME ne ßpoit 


home ne poit may not grant, granter, ne do- 
granter, ne doner, ſes nor give, his tene- yer, ſes tenements a /a 
tenements a ſa feme, ments to his wife feme, &c. This opinion 
durant le coverture; during the coverture ; is [«] cleere, for by no convey- [9] 4. H. 7. 


: . ance at the common law a 
pur ceo gue ſa ſeme et for that his wife and man could during the cover- 
luy ne ſont forſque un he be but one per- ture, either in poſſeſſion re- 


f ; . : verſion or remainder, limit 
perfon en ley : wncore ſon in the law: Jet an eſtate to his wife. But a : 


per tiel cuſtome il poit by ſuch cuſtome he man may by his deed cove- 


o | . ig nant with others to ſtand 
devi/ er per teftament may deviſe a by his ſeiſed to the uſe of his wife, or 
ſes fenements u Ja teſtament his ? tene- make a feoffement or other 


feme, a aver et tener ments to his wife, conveyance to the uſe of his 


a wite; and now the ſtate is 

a luy en fee ſimple, ou to have and to hold to eecuted to ſuch uſes by dhe 

en fee taile, pur terme her in fee-ſimple, or ftatute [o] of 27. H. 8. for an [5] 27, H. 8, cap, 10. 1 

des vie ou pur terme in fee taile, or for aſe is but a truſt and confi. (own. 311: Dy. 106, 4 2: We. 
Pp | 1 dence, which by ſuch a mean 79% 

des ans; pur ceo que tearme of life, or might be limited by the huſ- 


711 deviſe i pril of yeares; for that ſuch band to the wife. ut a man 


cannot covenant with his wife 


feet forſque apres la deviſe taketh no Cf: Wii to her ule de 
mort le deviſor, car feat, but after the cauſe he cannot covenant with 


7 ö . her, tor the reaſon that Little- 
touts deviſes ne preig- death of the deviſor. ,\... — 5 Litle 


nont effect forſque a= And if a man at di- Durant le covers 
pres la mort le deviſor. vers times makes divers ure. That is, during the 
Et 2 home fait a di- teſtaments, and di- continuance of the mariage. 


. 70 For to cover in Engliſh is te- 
vers temps divers teſ vers deviles, &c. yet ee eee 
taments, et divers de- the laſt deviſe and will for that the wife is ſub pote/tare 


ves, Se. uncore le made by him ſhall viri, and ſhe 1s diſabled to 


. contract with any without the | 
darrein deviſe et vo- ſtand, and the others conſent of the CO le] LA Braton, lib, 2. #2, 15, 


lun. ait er It '4 2 Are vo d. Omnia, que ſunt uxoris, ſunt 

/ 4 4 / Y ipſius air. Non Laber u cor 
e. er auler 7 ont potefiatem ſui, ſed vir. 
voides (4). | 


Un perſon en ley. 
Vir & uxor ſunt quaſi vaica perſona, quia caro una, & ſanguis unus. Res licet fit propria uxoris, Idem lib. 5. Traft, 5, cap. 2 
vir tamen ejus cuſtos, cum fit caput mulieris. . : Oo” 2. Cro. Eliz, 129. Plowd. 
It Ceſtey ue uſe had deviſed, that his wife ſhould ſell his land, and made her executrix and 2 © thi 
dycd, and the tooke another huſband, ſhe might ſell the land to her huſband, for ſhe did it i 
auter droit, and her huſband ſhould be in by the deviſor 43+ (Ge 771 


Per damen * Teftamentum is (as is ſaid before) atio mentis, and is favour- 
ably to be expounded according to the meaning of the teſtator. In contraftibus benigua, 


in 
ſort of intereſt in land, which, not being fettered with intails, can be transferred by alienation taking effect in the owner's 
lifetime. 
Jie remainder of the notes to fol 111. b. will be found in fol. 114. b. 
(1) This was the point adjudged in Sir Edward Clete's caſe; and though, as the whole of the land is now deviſable, the 

doctrine of that caſe is no longer of conſequence in reſpect to the extent and exerciſe of the power of deviſing, yet it may be 
material for other purpoſes; for it comprehends a general rule, ſettling how an act ſhall operate, where it may take effect in 
two ways, that is, either as the execution of a power derived from zztereft, or as the execution of a power not ariſing from 
intereſt but ſpecially reſerved, In the great caſe of Ccmmendams the doctrine is well explained by lord Hobart, and finely applied. 
Hob. 160.—(2) The diltin&tion here made, between a teoffment to the uſe of a loft will, and one to ſuch uſes as the feoffor ſhould appoint 
by laſt will, ſeems extremely ſubtle. However lord Coke reports it as adopted by the judges in Sir Edward Clere's caſe ; and 
according to Moore the ſame point was adjudged in Battey and Trevilian. Mo. 278. But then as to the former of theſe caſes, 
the opinion on this point muſt have been extra- judicial, the feoffment having been to ſuck uſes as ſhould be appointed by will, and 
not to the uſe of the will itſelf ; and as to the latter caſe, it went off finally on another point. The reaſoning in ſupport of the 
diſtinction will be found poſt 271. b. and more at large in Mo. 516,—(3) See note 4. of fol. 111. a,—(4) The words & lautres / ben: Pf Dar 
ſont woides are not in L. and M. Roh. or P.—(5) See further on this ſubject ante note 1. fol. 3. a,—(6) Acc. poſt 187. b. It is 42 
agreed in the books, that a wife may, without her huſband, execute a zaked authority, whether given before or after coverture, A/ Lhe: ga. 
and though no ſpecial words are uſed to diſpenſe with the diſability of coverture ; and in the caſe put by lord Coke the deviſe 17 JO. 2, Bree. 
gives no more. The rule is the ſame, where both an intereft and an authority paſs to the wife, if the authority is collateral to 9 » Ap Pa / FS 

and doth not flow from the intereſt ; becauſe then the two are as unconnected, as if they were veſted in different perſons. Rep. nns, 4 > 1 Z 4. 
temp. Finch 346. As too a feme covert may without her huſband convey lands in execution of a mere power or n——_—_ ſo 6. . 395140 : Fro. 
may ſhe with equal effect in performance of a condition, where land is veſted in her on condition to convey to others. W. Jo, g > ny 27 00 2 
137, 138. The reaſon, why in theſe inſtances the wife may convey without her huſband, ſeems to be, that he can receive no 1 * F 78. 
prejudice from her acts, but a great one might ariſe to others, if his concurrence ſhould be eſſential. Vet if the legal eſtate 5 * 
of lands is veſted in a married woman on truſt for another, ſome hold, that ſhe cannot paſs it to cefluique truſt, unleſs the huſband 2 422 
joins; and therefore that if ſhe makes feoffment or fine without him, the firſt will be void, the latter voidable. This was the 
opinion of judge Jones in the caſe of Daniel and Upley ; but the judges Whitlock and Dodridge diſſented from Jones, and 

eld, that the huſhand's joining was not any more requiſite than in the other caſes. W. Jo. 137. Perhaps however Jones's 


Zo 
: peg may be moit conformable to ſtrictly legal doctrine ; and his thus diſtinguiſhing a fr from a pc and a condition may 2. . 


accounted for. Truſts are properly the ſubjects of conſideration for the courts of equity only; and though in them the 27 Fur, 2 
legal eſtate is made ſubſervient to the truſt, yet the courts of law take notice of truſts tor very few purpoles ; nor will it ve eaſy . | 
to find an authority tor departing from any rule about the effect of legal conveyances, merely in reſpect of their being a per- 42> . pow Wl 


formance of truſts. See further as to acts by a feme covert without her huſband, under the titles Baron and Feme Executor and GAs ba Pw 4 346. 4 (om ws 
Adminiſtration in the Abridgements.— (7) See the note on this ſort of etymology in fol. 110, a. | 


Continuation of notes to fol. 110. 4. from fol. 110. b. Reg . 4 96. % 


(s) Lord Coke in another place repeats the expreſſion, that for matters of law the judges are the king's caunſel. Bolt, 304% a. 
But 


chivalry, it is deemed to take place on a deſcent only ; though ſome have argued to the contrary. Ante note 1, fol, 87. 4 
| The 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 169. 
In teflamentis benigntor, in reſtitutionibus benigniſſima interpretatio facienda 2 
5 2 5 tit. Device 2. by A ſon Heme. And Littleton himfelfe yeeldeth the EH" ; (1 becauſe the deviſe doth 


= p- 36. 44- not take effect till after the deceaſe of the deviſor. And in ſome [e] places the cuſtome is ge- 


1 Britton 26 nerall, that he may deviſe any lands, &c. in ſome [ HJ. places land onely which the deviſor pur. 
wy RE chaſed ; in ſome plae that 4 may deviſe any eſtate ; in ſome places for life onely, &c, E 


But albeit the laſt will doth not take effect untill after his deceaſe, yet if a feme covert be 
ſeiſed of lands in fee, ſhe cannot deviſe the ſame to her huſband ; becauſe at the making of her 
will ſhe had no power being /ub __ wviri to deviſe the ſame, and the law intendeth it ſhould 

be done by coertion of her huſband, 
2. H. *. 2. R. 3. 22. Divers t eſt aments. For woluntas teſtatoris eff ambulatoria uſque ad mortem (as hath 
8 liz. 9. Cro. Jam. 49. 290. hene ſaid before) and the later will doth countermand the firſt, And it 1s truely ſayd that 
49.) Je Ze A: Zo 5. C. the firſt grant and the laſt will is of greateſt force. 
2 Z 1 — Diver deviſes , Sc. Here by (Sc.) is to be underſtood as well deviſes of chattels 
. reall or perſonall, as of freehold and inheritance : alſo that in one will where there be divers 
5 3 2 | deviſes of one thing the laſt deviſe taketh place. Cum duo inter ſe prignantia reperiuntur, in 
7 Soars TY . fe teftamento ultimum ratum eſt (1). * a 
.. 


zer, tn Sect. 169. 
. 4 UE ſes executors 7 TEM per tiel cuſ- A by ſuch cuſ- 


poient aliener cu tome home poit tome a man may 


vender ſes tenements. deviſer per ſon tefla- deviſe by his teſta- 
And that, which in Littleton's ment, gue ſes execu- ment, that his execu- 


time a man might doe by cuſ- . a 
tome, in ſome particular Tors Poyent aliener et tours may alien and 


places, he may now doe by vender ſes tenements, fell the tenements 
$3. H. 8, cop. 2. 34. k. 8, ca. 5, the funds of 38. & 34. E. 5. que il ad en fee ſim- that he hath in fee 

Oey ple, per certameſumme ſimple, for a certaine 
de money a dijtribu- ſum, to diſtribute for 
pres le mort lour teſtator ter per ſon alme(2).En his ſoule. In this caſe, 
poient vender. Here itap- ceſt cas, coment que though the deviſor 
peareth, that the executors le deviſor devie ſeiſie die ſeiſed of the te- 
having but a power, as Little- qe Jos fenements, ef nements and the te- 


h th le, to ſel! 
rs — * — the ſale. les tenements diſcen · nements deſcend un- 


Then put the caſe, that one dont @ ſon hieire; un- to his heire; yet the 


49. E. 3. 16. 29. AN, 17. 39. dies, it is regularly true, that 5 N 
r 17.9. H. 6.24. 15. f 7. being but à bers auchoritie, cure les executors, a= executors after the 


12- . 14. H. 8, 6-30. H. 8.1it. the furvivorr cannot fel. But pres le mort lour teſ- death of the teſtator 
evite Br. 31. 2. Eliz. Dyer 177. 


(6. Co. 16. 1. Re. Abr. 328, Mo, if a man deviſeth his land to fator, poyent vender may ſell the tenements 
61. 62. 147, Cro, Cha. 382) A. for terme of lite, and that ] g oath ob 
after his deceaſe his lands Jes Tenements 1ffant a 10 devi them, and 


ſhall by ſold b — 2 eux deviſes, et ouſter Þ put out the heire, 
nerally, (as Littleton here 6 , 0 | 

— his caſe) and make heir , ef ent fe aire feof and thereot make a 

three or foure executors, and nent alienation et e- feofment alienation 

during the life of A. one of the ate per fait, Ou and eltate by deed, 


executors dieth, and then A. -.. . ; 
dieth, the other two or three ſans fait, a eux, a or without deed, to 


executors may ſell; becauſe gueux nd eft fait, them to whom th 
the land could not be fold be- 4 ** le * 5 te . . m the 
fore, and the plurall number El Iſſint pots veier icy ſale is made. And ſo 


of his executors remaine. n cas, ou home port may ye here ſee a caſe, 
But if they had beene named faire loial eftate,et un- where a man may 


by their names, as by I. S I. N. : 5 
J. D. and I. G. his executors, cor il navoit riens en make a lawful eſtate, 


Les executors a= 


* 


hed e ge 


92 
>, 
— 


57e „22 
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great caſe of Commendams in the reign of James the firſt, when the king ſeverely reprimanded the judges, for dif- 
+ * obeying his mandate to poſtpone proceeding in a cauſe concerning the prerogative till they were conſulted by him, 
hough lord Coke was deſerted by the other judges, who, aſked pardon for having remonſtrated againſt the king's 
command; and though the privy council decided, that the command was agreeable to law; yet lord Coke bluntly reſulcd 
either to retract or apologize. See lord Coke's life in the Biograph. Britann. One thing much relied on by thoſe, who jut- 
tified the king's order, was the oath of the judges, which 1s printed in the ſtatute book as a ſtatute of Edward the third, 
and expreſſly requires them to counſel the king in his bufineſs. See 18. E. z. ſtat. 4. But what is thus called a ſtatute lord Coke 

6 V. 2 * of denies to be one, and indeed very properly; for it has not the leaſt reſemblance of a ſtatute, being ſimply the form of an oath. 
3. Inſt. 146. 224. However, it mult be admitted, there are various inſtances of the king's conſulting the judges and of their 

a ¹ Am MAE giving their opinions extra-judiciall A Several of theſe inſtances are referred to in the reports of lord Forteſcue, who endea- 
A HEL A vours to ſne w, that even in the — of ſhip- money the extra, judicial opinion firſt given was condemned, not becauſe it was 
22 * — XN, — 5 but becauſe it was groſsly contrary to law. Forteſc. Rep. 386. 389. Ruſhw. vol. 3. Append. 21 2. Some inſtances 
ry: 2 AA conſultations have happened fince the Revolution, particularly ſome few years after in Sir John Fenwick's caſe, and in 


K. e the reign of George the firſt, when it was made a gueſti 's chi 
a queition whether the education and marriage of the prince of Wales's childr 

Ai,. 2 — bdeloaged to the king or to their fatber, and ſtill more recently in the case TAIT ETC Tü ä ite 1 rates. Ses Tor tele. Ned 

| 85. But however numerous and ſtrong the precedents may be in favour of the king's extra-judicially contulting tñꝰ ſudges on 

a veſtions in which the crown is intereſted, it is a right to be underſtood with many exceptions, and ſuch as ought to be 

4 D exerciſed with great reſerve ; leaſt the rigid impartiality, ſo eſſential to their judicial capacity ſhould be violated. The antici- 

9 pation of judicial opinions on cauſes adna,y depending ſhould be particularly guarded againſt; and therefore a wiſe and 

ö 2 > > + * Upright judge will ever be cautious, how he extra-judicially anſwers queſtions of ſuch a tendency. 80 far. one may venture to 

11 of a Aeon dAqualify the right: becauſe even the houſe of lords have declined taking the opinion of the judges for a reaſon of this ſort, 
hy Tio daddd Z though their attendance on that aſſembly is confeſfedly for aſſiſting the lords in matters af law. dee Forteſc. Rep. 384. 385. But 4255 


it would be a preſumption in us, if we were to be more partiemr on a uber {o much Telicacy, by attempting to mark the ay þ 
45 5 3 Ac fa bounds to a right, the extent of which we do not find clearly aſcertained by precedent or authority. See: further on this 


ſubject Folt. 199. 241.—(7) The ſtatutes of Edward the third cited by lord Coke in the margin require a parliament to be 
= DALE ot u Polden once every year; but it ſeems doubtful, whether they were An to limit the — of each parliament, or merely 9 ( 
3 9. HE. 3.12. „ the intermiſſion of holding parliaments. The 16. Cha. 2. c. 1. which directs, that the fitting of parliaments ſhall not be dilcon-- e. K 
. 4 7 P 2 2 . _ om — + for the __ 2 1 continues in force, „ 4 2 8 
2. "2.26, utes tor making parliaments firſt triennial and afterwards ſeptennial, theſe being for the /ormer purpoſe. Sce 6. W. . 
% C32. C. G. u. 2 c. 2. 1. Geo. 1. c. 38.— (8) See Pref. to Ruff head's ſtat. a2 * : 4 # het: Fi 
[ 


ee 7 AA > (1) ook is a great contrariety in the books, on the effect of two inconſiſlent deyiſes i the ſame will, Some hold with lor 
- — , 4 5 4 | . , 4 = 7 
* . 7 1 4 G En . 2 1 ks. | - _ Sg; 2— ” S. . I eg 1614 Coke, . 


” Dom. | +, 
A2. rot find The title to this guardianſhip is in fuch of the infant's next of blood, as cannot have by deſcent the ſocage eſtate, in reſpect of gau, 
1. 7. Len « h which 


FX «Wc ] 7. agg # 3 / 
a . e bara, Ml e a. , . flæea e.. 


n 


ſ 


I 


Lib. 2. Of Tenure in Burgage. Sect 170. 113 


Jes tenements al and yet he hath naught then in that caſe the ſurvivors ; 
] of 1 5 could not ſell the ſame, be- 
temps de ef, ate te att, in the denements at cauſe the words ot the teſtator 


Et le cauſe eſt, pur the time of the eſtate 18 on bee 2 1 2 

, myſelt knew this cafe. ad- (x, Co. 172) , 
art noo a cuſtome er made. And the cauſe judged, * A ſpeciall verdict Lal. 26 El. inter Vincent & 
uſage ad ele tzel (1). is, for that the cu- was tound, that A. was ſeiſed Lee in the King's Bench. 


. * — . „ (Cro, Eliz. 26. Is Leon. 285 
uia conſuetudo, ex ſtome and uſage ig f certaine lands in fee, and 3% 3. 
Qu : 8 a deviſed the ſame in taile; and Mo. 147, f. Co. 68. Cro. Chas 


certa cauſa rationa- ſuch. For a cuſtome, if the done died without iflue, * © 6. Ab. 348.) 
bili ulitata, pri vat uſed upon a certain re- chat his ſaid land ſhould be 


communem legem. ſonable cauſe, depriveth, fold by his, ſons in law; he in 


truth having five ſons in law. 
the common lav. One ot his ſons in law died in 


| ; the lite of the donee, and 
after the donee dyed without iſſue, and then the foure of the ſonnes in law ſold the land, and 
it was adjudyed that the ſale was good; becauſe they were named generally by his ſonnes in 
law, and the lands could not be ſold by them all, and the words of the will in a benigne inter- 
pretation are ſatisfied in the plurall number, albeit that they had but a bare authority: but if - | 
they had bin particularly named, it had beene otherwiſe, But if a man deviſeth lands to his 39- A. p. 17. 4. Eliz. Dier 2 to. 
executors to be ſold, and maketh two executors, and the one dieth, yet the ſurvivor may ſell Ei. Eliz, Dier 371. Paſch. 32, 
the land; becaule as the ſtate, fo the truſt ſhall ſurvive, and ſo note the diverſity betweene a . 
bare truſt, and a truſt coupled with an intereſt, In both thoſe caſes the executors may [a] ſell cent's wala. (1. Sid. 6. Poſt 18 3 
of the land at one time, and part at another, as they may finde purchaſers. b. 236. a. 415. b.) 

In Littletan's caſe admit that one executor had refuſed to fell, then, as the law ſtood when [#] 1. Co 173. in Digge's caſe, 
Littleton wrote, it was cleare, that the others could not fell. But now by the ſtatute [5] of 21 (5) 21. H. 8. cap. 4. 
H. 8. it is provided, that where lands are willed to be ſold by executors, that though part of 
them refuſe, yet the reſidue may ſell. And albeit the letter of the law extendeth only where 
executors have a power to ſell, yet being a beneficiall law, it is by conſtruction extended where 
lands are deviſed to executors to bdeſeld. Yet in neither of thoſe caſes, albeit one refuſe, can (1- Leon. 60 
the other makeTateto him that refuſed ; becauſe he is party and privy to the laſt will, and a Os yp Ne AN 
remains executor ſtill, Mine advice to them that make ſuch deviſes by wills, to make it as C1. Rol. . x Look fs 
certaine as they can, as that the ſale bee made by his executors or the ſurvivors or ſurvivor 228.) 
of them, if his meaning be ſo, or by ſuch or ſo many of them, as take upon them the probate 
of his will, or the like. And it is better to give them an authority then an eſtate ; unleſſe his f 
meaning be they ſhould take the profits of the lands in the meane time, and then it is neceſſary 
that he deviſeth, that the meane profits till the ſale ſhall be aſſets in their hands, for otherwiſe 


they ſhall not be ſo. But hereof thus much ſhall ſuffice (2). 


Et ent Faire, eoffment For albeit the executors in this caſe have no eſtate or 49. E. 3. 16. 38. Aff. 3. 39. Af. 
intereſt in the land, but only a bare and naked power, yet this teoffment amounteth to an . Fa bo 3 2 14. H. 
ahenation, to veſt the land in the feoffee, as it appeareth here, and the feoffee ſhall be in by (9. Co. 4 a.) eas 


the deviſor. 


Per fait ou ſauns fait. And therefore if by the cuſtome a man deviſeth, that a 19. H. 6. (1. Leon, 31.) 
reverſion or any other thing that lyeth in grant ſhall be ſold by the executors, they may ſell 
the ſame without deed (3); for the vendee ſhall be in by the deviſor, and not by executors, as 
hath beene ſaid. : . | | 
Conſuetudo ex certa cauſa rationabili uſitata privat communem Jegem. 
Auia conſuetudo, contra rationem introducta, potius uſurpatio, quam conſuetudo, appellari debet. 
Conſuetudo præſcripta & legitima wincet legem. | N 
Privat communem legem. For no cuſtome or preſcription can take away the force of 4 E. 4. 4. 11. H. 4. 5. 39. H. 


an act of parliament (4); and therefore Littleton materially ſpeaketh here of the cdnmon law, — a, 1 . 2 _ 56. 


(2. Rel. Abr. 266. 4. Inſt. 274. 


Sect. 170. 298. 303 ) 


T nota, que nul ND note, that no PReſcription. Pre. (4. Co. Lurte's caſe, g Co. 57 

- 1 ſcription is a title ta- 2. Rol. Abr. 265, 266. 1. Sid, 

cuſtome eſt a K e is to bee king his ſubſtance of uſe (r. 1-Rol. Abr. 560. 566, Cre 
lowable, meſque tie! allowed, but ſuch cu- and time allowed by the Ob 175) 


cuſtome, que ad e/teuſe ſtome, as hath bin uſed law. Præſeriptio eff titulus 
yt 7 5 ye f ex uſu & tempore ſubſlantiam 
+ | capiens 

Coke that the ſecond deviſe revokes the firſt, Plowd. 541. Others think, that both deviſes are void on account of the repug- 


nancy. Ow. 84. But the opinion, ſupported by the greatelt number of authorities, is, that the two deviſees ſhall take in Sl 
moieties. The authorities, for and againſt lord Coke's opinion, are well collected and arranged in a note in the Engliſh edition SOA 


of Plowden. See page 541.—Alſo amongſt thoſe, who think, that both deviſes ſhall operate, there is ſome difference as to the 
manner, in which the two deviſees wee. to take. In ſome of the old books it is ſaid generally, that there ſhall be a join- 
tenancy. But according to the modern opinion, and, as it ſeems, the beſt, there will be a jointenancy or a tenancy in 
common, according to the words uſed in hmiting the two eſtates ; by which we preſume it is meant, that, if the two eſtates 
given by the will have the ay or ſameneſs of intereſt in point of quantity eſſential to a jointenancy, the deviſees ſhall be 
join-tenants, but otherwiſe ſhall be tenants in common. See 3. Atk. 493.—(2) The diſtribution here meant probably was giving 
money to the church to have maſſes for the teſtator's ſoul ; a ſuperſtition very common in the time of Littleton, and thin not in- 
conſiſtent with any law. Afterwards indeed uſes and truſts of land for ſuch purpoſes were reſtrained by the 23. of Hen.'s. c. 11. 
commonly called the ſtatute of ſuper/iiticus uſes, though not wholly, the ſtature allowing them if they were not appoiated for 
more than twenty years, and without any limitation of time in the inſtance of cities and towns corporate having cuſtoms to 
deviſe in mortmain. But now we apprehend, that, independently of the ſtatute of Henry the eighth, deviſes of this kind could 
not have effect: for either they would be void by the mortmain ſtatutes, or, when not within the reach of any of them, would 
be deemed ſuperſtitious by our courts of equity; which would therefore direct the money to be applied to ſome uſe really 
charitable, at the court's diſcretion, or, ſhould the determined caſes not be any, ated. enough to warrant the exerciſe of 
a diſcretion ſo large, would conſider the deviſee as a truſtee for ſuch as would be intitled it there was no deviſe. See the caſes 
referred to in Vin. Abr. Charitable Uſes D. 


(1) Sc. in L. and M,—(z) What my lord Coke advances in this and the preceding folio, about the effect of a will deviſing = . 
that executors ſhall ſell land, is open to a variety of obſervation. —He ſirſt ſuppoſes, that ſuch a deviie paſſes no intereft or eſtate 73. 


Feer +. 303 


to the executors, but merely a power or authority; and thence he infers, that, like common naked authorities, it will not ſurvive. 
But theſe poſitions ſeem at leaſt controvertible, having been ex preſſly contradicted by deciſions fince lord Coke's time: and though 


the extinction of the power at law, would compel it's execution in favour of thoſe, for whoſe benefit the power was given 

As to the power's not ſurviving for want of an intereſt, lord Coke himſelf, both here and in other places, concedes, that 1f one 

deviſes lands to be ſold by his executors, an intereft will pats. See poſt x81. b. 236. a. Now ſuch a deviſe ſo reſembles dewifing that 

executors ſhall ſell the land, as to give the diſtinction made between them the appearance of too curious and overſtrained a refine- 

ment; ſuch as rather conſiſts in the formal arrangement of words, than of any thing ſubſtantial. But the tubtlet,' of the diſtinc- 

tion is not the only objection to it; lord Hale, whilſt he was chief baron of the exchequer, * to a caſe, in which it was 
4 


adjudged againſt the diſtinction. Hardr. 419. However it has been adopted in caſes ſince the ſt publication of the Coke 
| | | upon 


— 


8 


which the guardianſhip ariſes, by deſcent, without any diſtinction between the ale and half blood. If there are two or * 
BY e 1 95 Mm m 90 


* he <2 5 
— 2 


d 


he. | > J 


. 1 \ N 


* 


374: 


* 
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both ſhould be admitted to be true in point of /aw, they would not avail in a court of equity as this juriſdiction, notwithſtandin $5 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 170. 


capiens ab authoritate legis. per title de preſcrip- by title of preſcrip- 


Co. 46. | - . . 5 
N keripeten, which 7 145 tion 5. de temps: dont tion, that is to ſay, 


for the moſt part applyed to memorie ne curt. from time out of 


perſons, being made in the . "TN ; ; . 
name of a certain perſon and Mes divers u minde. But divers o- 


of his anceſtors, or thoſe 0775 on? eſte de t emps pinions have beene of 
whoſe eſtate he hath ; or in dont memory, &c. & time out of mind, &c. 
nnd ele" 2— tor, as de title per preſerip- and of title of pre- 
1 _ 3 N have tion, que eft tout un ſeription, which is all 
anceſtors, ſo a politique | R 

vr corporate is ſaid to have en ley. Car aſcuns ont one in the law, For 


predeceſſors, oro a ms pr dit, que temps de me- ſome have ſaid, that 
which is locall, is alledged in 3 . . 
10 perſon, but ird within BY'Y ſerra dit de timeout of mind ſhould 


ſome mannor or other place. FeMps de limitation en bee ſaid from time of 
(6. Co. 60.3. 65. b. 66.) As taking one example for n hrigſe de droit; limitation in a writ 


E. 4 1. 2. Mariz, Br, Prefcr. many. I. S. ſeiſed of the man- bo : 5 


ber. 7 b. 3-32: f. He 6+ thus: that I. S. his anceſtors, roy R. le i. puis le ſay, from the time of 


26. 22 H. 6. 14. 16. E. 2. tit. ef g ; 
Prog, $3.45 ” 8. gc- Alt . — , conqueſt, come eft done king Richard the firſt 
ee time out of minde of man had per le ſtatute de M. eſt- after the Conqueſt, 
and uſed to have common of zinſſer 1. pur Ceo as is given by the ſta- 


ſture, &c. in ſuch a place : : Y 
Kee boli the land of — gue le briefe de droit tute of Weſtminſter 


other, &c. as pertaining to the / e is haut bri, the firſt, for that a 
ſayd mannor. This properly eff Pp luis haut briefe 9 


we call a preſcription. A cuſ- &/7 Ja nature, que writ of right ** the 
1 this manner, 2 poit eftre, et per tie] moſt higheſt writ in 
| pyholder of the manor of D. : . . 
(3. Co. 57.) An che briefe home poit re- his nature, that may 


ſame mannor, there is and c ſon droit de la be. And by ſuch a writ - 
hath been ſuch a cuſtome time poſſeſſion fon aunce= ax man may recover 


f mind of man uſed, th 4 . Tali” 
— as” cogyhadites of the ors de pluis auncient his right of the poſſeſ- 


faid mannor have had and Zemps, que home pur- fon of his anceſtors, 
uſed to have common of pa- 


foes. ic. in. fark 6 wad. of roit per aſtun briefe of the moſt ancient 


the lord, parcell of the ſayd per le ley, Sc. Et en- time, that any man 
mannor, &c, where the per- 


fon neither doth or can pre- tant que il eſt done may by any writ by the 


ſcribe, but alledgeth the eu- per le diteſtatute, que law, &c. And in ſo 
agen — 4 — en briefe de droit nul much that it is given 
preſcriptions, theſe two ſoit oye a demander de by the ſaid eſtatute, 
things are incident inſepara- /e ſer/in ſon aunceſtors that in a writ of right 
| | * „„ Wagh: de puis longe temps, none ſhall be heard to 
'L dave three qualities, it muſt que de remps le roy demand of the ſeiſin of 
ee Fb Fe ente Le. K. avantdit, fine his anceſtors of lon- 
N fica: for it is ſaid, ange, ces eſt prove, que ger time, than of the 

any" ey 77 3 * continuance de poſſeſ= time of King Richard 

4. fer 3 —— & ion, ou auters cu- aforeſaid, therefore 


pacificam poſſeſionem. Lon- ſtomes et uſages uſes this is proved, that 
ga. i. atium temports ö bt. . 
E Hun, of which Puts Je dit temps, eſt continuance of poſſeſ- 
ereafter ſhall be ſpoken. Je fitle de preſcrip- fon, or other cuſtoms 
<a — * 3 tion, Sc. et toc cer- and uſages uſed after 
0 . — . . 
Ae tum eſt, Et auters the ſame time is the title 


ont 
Leue, upon Litfleton. Thus in the caſe of Hovel and Barnes in the r2th of Charles the firſt, though the judges held that ſuch a power of 


:4, felling given to two executors ſurvived, yet they diſavowed founding themſelves on the will's paiſing an intereſt. See W. Jo. 352. 
— and Cro. Cha. 382. Nay, even in a caſe of much later date, lord chancellor King acted, as if he deemed the diſtinction ſettled at law; 
Aer MHZ for he directed the heir to join in a ſale, in which his concurrence would otherwiſe have been unneceſſary. See Yates and Compton 
1 * „ 1 2. P. Wms. 308. In reſpect to the operation of ſuch a deviſe, conſidered as a mere authority, the ſtrict notion about naked 

: 7 g powers 18 certainly with lord Coke; and ſome of the old books, beſides thoſe cited by him, very much favour it's application 

to the caſe of executors. Dy. 119. ed. x688, the caſe in 1 and Mo. 61. But there are ſome reſpectable authorities the 

other way : for Perkins is of opinion, that the power of ſelling may be exerciſed by the ſurviving executor; and Brooke infers 

the ſame doctrine to be the point. adjudged in a caſe of Edward the third; and further it was held accordingly, by three judges 

In the reign of Charles the firit, on a reference to them out of chancery. Perkins ſect. 550. Bro. Abr. Deviſe 30. and the caſe of 

Hovell and Barnes Cro. Cha, 382. W. Jo. 352. This latter opinion ſeems moſt likely to conform to the meaning of a will in 

caſes of this ſort ; for it can ſcarce be imagined, that ateſtator, when he intruſts his executors with a power of ſelling land, 

mould mean te have thoſe, for whoſe benefit he directs the ſale, diſappointed by the death of one of the perſons inveſted with 

an authority, which the ſurvivor is equally capable of executing. Perhaps too it may be poſſible to juſtify the opinion, by 

proving a power of ſelling thus given to executors to be ſomething more than the caſe of a naked power. Where a naked 

power 1s veſted in two or more zominatim, without any reference to an office in it's nature liable to ſurvivorſhip, as an executor- 

| ſhip is, it without doubt would be a contradiction of the general rule to allow the power to ſurvive, But where a power of 
ſelling is given to executors, or to perſons nominatim in that character, it is not wholly irreconcileable with the rule to deem a 

ſurviving executor a perſon within the deſeription; for by the death of one executor the whole character of executors becomes 

Hee 3. Lid, g21 + veſted in the ſurvivor, and the power being annexed to the executors ratione officit, and the office itſelf ſurviving, why ſhould 
not the power annexed to it alſo ſurvive, as well as where it ſurvives by reaſon of being coupled with an intereſt ? This manner 

A 2 9 0 Aue be — for the opinion, that a power of ſelling annexed to ag executorſhip may ſurvive, is only a conjecture, hazarded 
. for the lake r particular cafe with a general rule ; the reaſons, which inſſuenced thoſe who adopted the opinion, 
In Corte of 1 Not appearing in any book we have ſeen. However the conjecture is agreeable to the manner, in which lord Hale, in a 


manuſcript 
I. Rom — 3 FA _ 


in equal degree, he, who firſt gains poſſeſſion of the heir, ſhall have the cuſtody of him; except where they happen to be 
rakes or liſters, or to be the infant's lineal anceſtors, the law preferring the 24400 in the — caſe, and 5 father or other 
male anceſtor in the latter. But if the infant derives lands by deſcent both ex parte paternã and ex parte maternd, in which 
caſe it may be poſſible not to find any next of kin incapable of inheriting to the infant, the next of kin on either ſide, firſt ſeiſin 

the infant, is intitled to the cuſtody of his perſon, and the cuſtody of the lands coming ex parte paterna goes to the materna 


; 
: 


| 
7 
4 
[ 


heir, and ſo vice verſd, as to the lands comng ex paris maternd. Should however the infant derive lands by deſcent in ſuch 2 
| ways 


Lib. 2. Of Tenure in Burgage. 


ont dit, que bien et ve- 
rity eſt, que ſeiſin et 


continuance puis le dit 


limitation (iqeſt un title 


de preſeriptian, come 
eft avant dit, et per 
cauſe avandit. Mes ili 
ont dit, que il y auxy 
un guter title de pre- 
ſeription, que ſuit a la 
common ley devant aſ- 
cun eſtatute de limita- 
tion de briefe, Gc. et 
ceo fuit lou un cuſtome, 
ou un uſage, ou guter 
choſe, ad eſte uſe de 
temps dont memorie 
des homes ne curt a le 
contrarie. Et ils ont 
dit, que il eſt prove per 
le pleder, lou home voit 
pleder un title de pre- 
ſeription de cuſtome 
(2). I dirra, que tiel 
cuſtome ad eſte uſe, de 
tempore cujus contra- 
rium memoria homi- 
num non exiſtit, etc e 
autant a dire quant ti- 
el matter eſt plede, que 
nul home adonque en 
vie ad oye aſcun proofe 
ale contrary, ne avoit 
aſcun conuſans a le 
contrary; et entant 
que tiel title de pre- 
ſeription fuit ale com- 
mon ley, et nient ouſte 
per aſcun eſtatute, 
ergo il demurt come il 
uit a le common ley, 
et le pluis toſt, entant 
gue la dit limitation 
de briefe de droit 
(3) off de cy long 


temps paſſe (4). Ideo 


manuſcript note on a Coke upon Littleton we bav 
when given ta, tau executors, as in the caſe of 
ſays, it is ſo, becauſe they were to ſell by 
it had been otherwiſe, if he had ordered his land to be ſold 
or that ſeems to be a perſonal truſt, The conjecture 
laid, that ſuch a power of ſelling given to executors ſhall paſs to their executors a 
being coupled with an intereſt, Þ | 

Are to executors, much more may it ſurvive for a like reaſon. Kelw. 44. 2. 


of preſcription, and this is 
certaine. And others have 
ſaid, that well and truth 
it is, that ſeiſin and con- 
tinuance after the limita- 
tion &c. is a title of pre- 
ſcription, as is aforeſaid ; 
and by the cauſe aforeſaid. 
But they have ſayd, that 
there is alſo another title 
of preſcription that. was at 
the common law, before 
any eſtatute of limitation 
of writs, &c. and that 
it was, where a cuſtome 
or uſage, or other thing, 


hath beene uſed, for time 
whereof mind of man 
runneth not to the con- 


trary. And they have ſaid, 
that this is proved by the 
pleading, where a man 
will plead a title of pre- 
ſcription of cuſtome. Hee 
ſhall ſay, that ſuch cuſtome 
hath beene uſed from time 
whereof the memory of 
men runneth not to the 
contrary, that is as much 
to ſay, when ſuch a mat- 
ter is pleaded, that no 
man then alive hath heard 
any proofe of the con- 
trary, nor. hath no know- 
ledge to the contrary ; and 
inſomuch, that ſuch title 
of preſcription was at the 
common law, and not put 
out by an eſtatute, ergo, it 
abideth as it was at the 
common law, and the ra- 
ther, inſomuch that the ſaid 
limitation of a writ of 
right, is of ſo long time paſſ- 
ed, Ideo quære de hoc, And 


rea 


Sect. 170. 


pacificam dico, quia fi 
contentioſa fuerit, idem 
erit quod 2 con- 
tentio fuerit juſla. Ut 
ff werus dominus flatim 
cum intruſor vel diſſei- 
for ingreſſus fuerit ſei- 
nam, nitatur tales vi- 
ribus repellere, et expel- 
lere, licet id, quod in- 
ceperit, perducere non 


poſſit ad effeftum, dum 


tamen cum defecerit, di- 


ligens fit ad impetran- 
is & proſequendum. 


114 


Longus uſus, nec per Idem fol. 222. b. 


vim, nec clam, nec pre- 
cario, Sc. 


If a man preſcribeth 13. E. 4. 6. 


to have a rent, and 
likewiſe to take a di- 
ſtreſſe for the ſame, it 
cannot bee avoyded by 


„ the rent 
ath ne alwayes 
payd by coherſion, 


albeit it began by 
wrong. 


Un title 


preſcription. See- 
ing that preſcription 
maketh a title, it is 
to be ſeene; firſt to 
what things a man 
may make a title by 
preſcription without 
charter ; and ſecondly, 
how it may be loſt by 
interruption. ' 

For the 


ſuch franchiſes 


liberties as cannot be 7: H. 6. 45. 


ſeiſed as forfeited, be- 40. Co. 59. Doc. Plac, 103. 4. 


Ae (Dr. & Stud, 16. 5. Co. 92.) 


firſt, as to 21. H. 6. Preſcrip, 44. 21. E. 4 
and 6. 1. H. 7.2 


9. H. 7. 11. 20 


Z* 32+ 42, 45 


Yo. 3. A. E. 4 6. 


fore the cauſe of for- Roll. Abr. 270.) 


feiture appeare of re- 
cord, no man can make 
a title by preſcription ; 
becauſe, that oreforipti. 


on being but ah: uſage in (e) Fleta lib. 2. cap, 


pais, it cannot () ex- 


25, Brit. 4 


6. & 15. 44. Aſſ. p. 8.49. E. 3. 


tend to ſuch things as 3. Stamf. Pl. Cor. 21. 51, 5. Co. 


2 1 10 
cannot bee ſeiſed, nor 15 195. a. 2 Roll. Abr. 114. 


LY 


had, without matter of 


record; as to the goods 


and chatels of trai- 
tors, felons, felons of 
themſelves, fugitives, 
of thoſe that be put 
in exigent, deodands, 
conuſance of pleas, 
to make a corporati- 
on, to have a ſanctu- 
ary, to make a coro- 

ner 


9, 110. 9. Co. 29. 


en fayoured with, is repreſented to have conſidered the power's ſurviving 
vel and Barnes. The words of the note are theſe. Hales chief baron 
officii ; yet the law flands, that authorities ſhall not ſurvive ; and perhaps 
7 A. and B. not being named executors, and one of them had died, 

alſo receives great countenance from ſome books, in which it is 

nd adminiſtrators ; for if an authority, not 


ecomes tranſmiſſible in the way of ſucceſſion in — till executed, by reaſon of it's being 


rownl. 194. 


If indeed the doctrine in the 


ooks we refer to is well founded, it will prove a power of ſelling land given to executors capable both of tranſmiſſion and ſurwi- 
vorſbip. But whether lord Coke's notion of the power's not ſurviving, or the oppolite one, molt conforms to ftridneſs of law, 


is not now of any 


reat importance; as ſuch a power, though extin 


at law, would certainly be enforced in equity, 


This has 


long been the practice! of our courts of equity; theſe rightly deeming the purpoſe, for which the teſtator directs the money ariſing 
from the ſale to be applied, to be the ſubſtantial part of the deviſe, and the perſons named to execute the power of ſelling to 


be mere truſtees ; which brings the caſe within the general rule of equit 
a truſtee, and that if one is wantin 


y, that a truſt ſhall never fail of execution for want of 
the court ſhall execute the office. The relief is adminiſtered by conſidering the land, in 


whatever perſon veſted, as bound * the truſl, and compelling the heir, or other perſon having the legal eſtate, to perform 


It. There are many printed precedents of thus executing not only 
alſo ſuch as, in point of law, either for want of the will's naming 
_y died before the teſtator, never could exiſt or take effect. Some o 


powers actually extinct at law, or ſuppoſed ta be ſo, but 
by whom they ſhould be executed, or becauſe thoſe named 
ftheſe precedents are as early as the reign of Charles the A az Z-V 


rſt. See Locton and Locton 2. Freem. 136. and 1. Cha. Caſ. 179. Garfoot and Garfoot 1. Cha. Caf. 35. Gwilliam and Rowel 


Hardr. 204. Pit and Pelham 2. Freem. 134. 1. Cha: Rep. 283. and 1. 
57. and vin. Abr. Deviſe Q. e. and 8. e. Nor do the courts of equity appe 
many kinds of aid, to perſons of particular and favour 
the per ſans relieved were of une or ot 


of the old caſ; 


o 


© 3. 


DE 


ed deſcriptions, ſuch as wife children or creditors ; 


Cha. Caſ. 176. T. Jo. 25. 1. Lev. 304. See alſo Mar. of Eq. 
50 ar beer th have confined this relief, as they certainly do 


for though in ſome 


her of theſe deſcriptions, yet in others nearly of the ſame time the parties 


are 
For the notes to this fide of fol. 114. a. ſee 114. b. aud for-thexemainder of the nate tabdyrarferorert. 


way, as lets in both the paternal and maternal blood ſucceſſively to the inheritance, but with a 


preference of the former, as 
l . \,? > * where 


fee ue, 
A u, 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 170. 


ver, &c, to make con- de hog quære. Et pluſors many other cuſtomes 


(2. Ro, Abe. 270. 5. Co. 2g. fm of the peace, fer- cuſtomes & uſages and uſages have ſuch 


Poſt 195. a.) &c. (1). F . . h 
[-] 22, E. 3. Coron. 241. 9. H. [e] But to treaſure of tiels ancient burges. ancient boroughes. 


7. 11. 20. 18. H. 6. Preſcr. 45. trove, waifes, e- 

11. H. 4. 10. 21. H. 7. 33. 9: ſtraies, wrecke of ſea, to hold pleas, courts of leets, hundreds, &c. infange thiefe, outfange 
2 * ws © 3: 30% * E. thiefe, to have a parke, warren, royall fiſhes, as whales, ſturgions, &c. Fayres, markets, 
35 4. . 7. 44. FA] pl. Cor. franke foldage, the keepitig of a gaole, tolle, a corporation by preſcription, aud the like, a 
38. 44. E. 3. 4. 22. E. 4. 43,44. man may make a title by uſage and preſcription onely without any matter of record, (% Y;4e 


3- E. z. Brook Preic. 57. 44. Sect. 3 10. where a man ſhall make a title to lands by preſcription. 


AT. 1 But it is to be obſerved, [/] that although a man cannot, as is aforeſaid, preſcribe in the 
g 7 wy E. * 32. H. 6. 25. ſaid franchiſe to have bona & catalla 3 Felonum, Cc. yet may they and the like bee 
12. Eliz. Dier. 283, 289. had obliquely or by a meane by preſcription ; tor a county palatine may be claimed by pre. 


ſcription, and by reaſon thereof to have boa & catalla proditorum, felonum, Qc. 

As to the ſecond, by what meanes a title by preſcription, or cuſtome, may be loſt by inter- 
ruption. It is to be knowne, that the title, _ once gained by preſcription or cuſtome, 
(2. Ro: Abr. 271. 2, Inſt, 19. Cannot be loſt by interruption of the poſſeſſion for ten or twenty yeares, but by interruption 
Ciro. Jam. 155, 1 56. 454.) in the right, as if a _ have had a rent or Coane w preſcription, unity of poſſeſſion of as 

. high and perdurable eſtate is an interruption in the right. 

Wk re ot ons ee Jn a wk of meſne the plaintife — his title by preſcription, that the defendant and his 
anceſtors had acquited the plaintife and his anceſtors, and the terre-tenant time out of minde, 

&c. the defendant tooke iſſue, that the detendant and his anceſtors had not acquited the plain- 

tife and his anceſtors and the terre-tenant; and the jury gave a ſpecial verdict, that the grand- 

(2. Ro, Abr. 271, 278.) father of the plaintife was enfeoffed by one Agnes, and that Agnes and her anceſtors were 
acquitted by the anceſtors of the defendant time out of minde before that time, ſince which 

time no acquitall had beene; and it was adjudged and afhrmed in a writ of error, that the 

plaintife ſhould recover his acquitall, for that there was once a title by preſcription veſted, 

which cannot be taken away by a wrongfull ceſſer to acquite of late time, and albeit the verdict 

had found againſt the letter et the ifſue, yet for that the ſubſtance of the iſſue was found . 

a ſufficient title by preſcription, it was adjudged both by the court of Common Pleas, and in 

the writ of error by the court of King's Bench for the plaintife, which is worthy of obſerva- 

(®) Mich. 43. & 44. Eliz. in a tion. So a modus decimandi was alledged (e) by preſcription time out of minde for tithes of 
prohivition betweene Nowell pl. lambes; and thereupon iſſue joyned ; and the jury found, that before twenty yeares then laſt 
. paſt there was ſuch a preſcription, and that for theſe twenty yeares he had paid tithe lamb 
(2. Co. Biſhop of Winton's caſe, in ſpecie, and it was objected, firſt that the iſſue was found againſt the plainti! e, for that the 
6. Co. 69. 3. Co, 9. 2. Ro. Abr. preſcription was generall for all the time of preſcription, and twenty years faile thereof, 2. 
292.) hat the party by payment of tithes in /pecie had waived the preſcription or cuſtome. But it 
was adjudged for the plaintife in the prohibition ; for albeit the modus decimand: had not bin paid 

by the ſpace of twenty yeares, yet, the preſcription being found, the ſubſtance of the ifſue is 
found for the plaintife. And it a man hath a common by preſcription, and taketh a leaſe of 
the land for twenty yeares, wherby the common is ſuſpended, after the yeares ended he may 
claime the common generally by preſcription ; for that the 5 was but to the poſſeſſion, 

and not to the right, and the inheritance of the common did alwayes remaine, and when a 
preſcription or cuſtome doth make a title of inheritance (as Littleton ſpeaketh) the partie can- 


not alter or waive the ſame i pats (2). 


Temps dont memory, &c. & de title per preſcription, que eft tout un 


(Dr. & Stud. 17. 3.) en ley. So as the time preſcribed or defined by law is, time, whereof there is no memorie 
Le] Bratton fol, 314. of man to the contrary. [e] Omnis querela, & omnis actio injuriarum, limitata infra certa tempora. 
: Temps de limitation. Limitation, as it is taken in law, is a certaine time pre- 
ſcribed by ſtatute, within the which the demandant in the action muſt prove himſelfe or ſome 

(1. Ro. Abr. 685.) of his anceſtors to be ſeiſed, | 
[] Regiſt. 158. Brac. fo. 373, Finbr iefe de droit. In [ ] ancient time the limitation in a writ of right was from 


* AT, P- 2. 34+ H. 6. 40. * . % . "x * . 2 
. 20. H. 2 ca. 8. the time of H. 1. whereof it was ſaid à tempore regis Henrici ſenioris. Atter that by the ſtatute 
6 es $554 ogy of [g] Merton the limitation was from the time of H. 2. and by the ſtatute [4] of W. 1. the 


11. E. 3. tit, Iſſue 40. 


5] Weſt. 1. an. 3. E. 1. c. 8. 


ide W. 2. 13. E. 1. ca. 46. limitation was from the time of R. 1. And this is that limitation, that Littleton here ſpeaketh 


LI Mirror ca. 5. ſect. 1. of. Whereof in the Mirror in reproofe of the law it is thus ſaid, [i] Abuſion eft de counter 
cylonge temps, dount nul ne poet teſtmoigner de wier & de oyer, que ne dure my generalment ouſter 40 au. 
Time 


are not ſtated to have fallen within either of them, and we have not heard of any caſe, in which relief has been refuſed on tliat 
account. See Locton and Locton already cited, and the caſe of Tenant and Browne cited in z. Cha. Caf. 180. The reaſon of 
not favouring particular perſons in this inſtance will appear evident, when it is conſidered, that teſtamentary powers to ſell 
are deemed to be in the nature of truſts, and truſts are executed in equity for all perſons indiſcriminately. + 

(1) See an obſervation on this doctrine againſt preſcribing to make conſervators of the peace, in 2. Hawk. Pl. C. b. 2. c. 8. 
. 10.—(2) It is obſervable, that Mr, Serjeant Rolle has incorporated moſt of the preceding paſſages relative to preſcription into 
his abridgment. See Ro. Abr. tit, Preſcription and the additional matter in Vin. Abr. ſame title R.—S.—T, 

Notes to 114. a. 


(1) Sc. in L. & M. and Roh.— (z) Sc. in L. & M. and Roh. — (3) Ec. in L. & M. and Roh.—(4) Cc. in L. & M. and Roh. 


A Continuation of notes to 111. b. from fol. 112. a. 

(2) See note 1.— (3) But a ſtatute, made ſince lord Coke's time, requires a number of forms, beſides writing, in a will of 
lands or tenements deviſable by the fatute of awills ; for by the ſtatute againſt frauds and perjuries a will of ſuch property is 
void, unleſs it is figned by the teſtator, or by ſome perſon for him in his preſence and by his direction, and is alſo ate and 
ſubſeribed in his preſence by three witneſſes. See 29. Ch. 2. c. 3. Alſo by the laſt mentioned ſtatute the ſame forms are 
required, as well in deviſes by cuſtom as in thoſe of eſtates pur autre vie. But theſe regulations do not extend to copyhold 
eſtates and terms for years; the itatute of frauds and perjuries, ſo far as it regulates deviſes of land, being expreſſly confined to 
the three former kinds of deviſes. As to copyholds, a deviſe of them operates only as a declaration of uſes on the ſurrender 
to the uſe of the will ; and therefore if the form required by the ſurrender, which 1s uſually non more than a teſtamentary 
declaration in writing, is obſerved, it is ſufficient without any witneſs ; and even a zuncupative will of copyholds was an effec- 
tual declaration of the uſes, where the ſurrender was ſilent as to the form, till the 29. of Cha. 2. required all declarations of 


truſts to be in writing. See 2. Atk. 37. and Barnad, Ch. Rep. g. In reſpect to terms for years, they, falling within the deſcription 


of perſonal eſtate, are diſpoſeable by will accordingly. But this muſt be underſtood with ſome diſtinction, Thus if they are 
terms, not in gro/s, but veſted in truſtees to attend the inheritance, they ſo follow the nature of the latter, that if the owner 
deviſes the land generally by a will not ſo atteſted as to paſs the inheritance, not even the 7ru/t of the term will paſs. See 2. P. 
Wms. 236. Alle as to terms in groſs, though a teſtator being poſſeſſed of ſuch may tranſmit them by the ſame unſolemn kind 


of will as other perſonalty, yet he cannot create them by will, without obſerving all the forms eſſential to a deviſe of real eſtate ; 
| becauſe 


—_ RO 
— 


—5— 


where the infant derives lands by deſcent from a brother who was the firſt purchaſor, and there is no next of kin but ſuch as may 
inherit from the infant, it ſeems unſettled, who ſhonld have the guardianſhip.—lf the perſon intitled to be guardian in ſocage 
5s himſelf under cuſtody of a guardian, the latter is intitled to the cuſtody of both; to the former in his own right, and to the later 
pur cauſe de ward, that is, in right of his wardthip of the former.—Being wholly for the infant's benefit, and not in any reſpect 
tor the guardian's profit, it 18 nct a ſabject either of alienation forfeiture or ſucceſſion, as wardſhip in chivalry was; and conſe- 
guently if the guardian in ſocage becomes incapable or dies, the wardſhip devolves upon the perſon next in degree of kindred to tie 


+ Tn ths 7231 01144401 of 44s 4. be þ J. H. 455 /lb.b infant, 


Lib. 2. Of Tenure in Burgage. Sect 170. 115 


Time of limitation is twofold, firft, in writs, and that is by divers acts of parliament ; Clanvil. EH 13. en. 3. & 34. Mir- 
ſecondly to make a title to any inheritance, and that (as Littleton here faith) is by the common * my 5 d. + i. 2. c. 
law. A ; . . 4 C. 5 ritton fol. 79. 
Limitation of times in writs are provided by the ſaid ſtatute of Merton (1), and after by the 5 decken ib, 2. fol. 3. & lol, 


. . . . . © 2 . . 
ſaid ſtatute of W. 1. which Littleton here citeth, and which was in force when he wrote, but is . 


ſince altered by a profitable and neceſſary ſtatute [4] made ann 32. H. 8. and by that act, the (4] 32. H. 8. cap. 2. See the 

former limitation of time in a writ of right is changed and reduced to threeſcore yeares next ſecond part of the Inſtitutes, Mec- 

before the tee of the writ, and ſo of other actions, as by the ſtatute at large appeareth, But it ton © 8. 

is to be obſerved, that this act of 32. H. 8. extendeth [7] not to a forinedon in the diſcender (2); UI Mich. 10. & 11. Eliz. Dyer 

nor to the ſervices ot eſcuage homage and fealty (3), for a man may live above the time limited 278. Fitzwilliam's cate. 

by the act. Neither doth it extend to any other ſervice, which by common poſſibility may not 

happen or become due within ſixty yeares, as to cover the hall of the lord, or to attend on his 

lord when he goeth to warre or the like; nor where the ſeiſin is not traverſable or iſſuable (4). 

Neither dcth it extend to a rent created by deed (5), nor to a rent reſerved upon any particular 4- Co. 10. & 11. Bevil's cafe. 

eſtate; for [n] in the one caſe the deed is the title, and in the other the reſervation ; nor to [] 8 Co. 65. Sir Wil, Fofter's 

any writ of right of advowlon, guare inpedit, or aſſiſe of derreine preſentment (for there was a caſe. 
arſon of one of my churches that had been incumbent there above fifty yeares, and dyed but 

lately) or any writ of right of ward, or raviſhment of ward, &c. but they are left as they were 1. Mar. Parliam. 2. cap. 5. Vide 

before the ſtatute of 32. H. 8 (6). But hereof thus much for the better underſtanding of Lit- 17. E. 3. 17. Pl. Com. 371. b. 

tleton ſhall ſuffice (7). 


De temps le roy R. 1. And that was intended from the firſt day of his raigne ; for Vide 34. H. 6. 36. 4 2 e II? 
(from the time) being indefinitely, doth include the whole time of his raigne, which is to be 
obſerved, 


Briefe de droit. Breve de refto, a writ of right, ſo called, for that the words in the 
writ of right are, quod fine dilatione plenum rectum teneas. 


Title de preſcription al common ley, &c. de temps dont memorie des PR: lib. 4. fol. 230, Flera lib, 


4. Cap. 24. (5. Co. 72, Dr, & 
homes ne c urge al contrarie. Pocere oportet longum tempus, & longum uſum illum, viz, Stud. 16, b.) 


qu: excedit memoriam hominum ; tale enim tempus ſufficit pro jure. 


Afcun proof e al contraire. For it there be any ſufficient proofe of record or writing 


to the contrary, albeit it exceed the memory, or proper knowledge of any man living, yet is 

it within the memory of man: for memory or knowledge is twofold. Firſt, by knowledge by (8. Co. 121.) 28. AM. 25. 38. 
prooofe, as by record or ſufficient matter of writing, Secondly, by his owne proper know- Af. 18, 45. E. 3. 26. 5. H. 7. 
knowledge. A record or ſufficient matter in writing are good memorialls ; for litera ſcripta 1% 8. H. 7.7. 11. H. 7.21, 
manet. And therefore it is ſaid, when we will by any record or writing commit the memory Dyer 23. Elie. 273. 

of any thing to poſterity, it is ſaid tradere memoria. And this is the reaſon, that regularly a 

man cannot preſeribe or alledge a cuſtome againſt a ſtatute ; becauſe that is matter ot record, 

and is the higheſt proofe and matter of record in law. But yet a man may preſcribe againſt an 

act of parliament, when his preſcription or cuſtome is ſaved or preſerved by another act of 

parliament, : ; : 

There is alſo a diverſity betweene an act of parliament in the negative and in the affirmative ; (2, Ro. Abr. 266. 4. Inft, 274. 
for an affirmative act doth not take away a cuſtome (8); as the ſtatutes of wills of 32. and 34. 298. 303. 2. Inſt. 20. 11, Co. 
H. 8. doc not take away a cuſtome to deviſe lands, as it hath beene often adjudged. Moreover, 63. 12+ Co. 22. Plow. 207, 
there is a diverſity betweene ſtatutes that be in the negative; for if a ſtatute in the negative be _ 12 313. 2, Rol. Abr. 
declarative of the ancient law, that is in aſſirmance of the common law, there aſwell as a man 
may preſcribe or alledge a cuſtome againſt the common law, ſo a man may doe againſt ſuch a 
ſtatute; for as our author ſaith, con/#etudo, Wc. privat communem legem (9). As the ſtatute of Magna Charts, cap. 38. 

Magna Charta provideth, that no leet ſhall be holden but twice in the yeare (10), yet a man (2. Leon, 28.) 
may preſcribe to hold it oftener, and at other times (11) ; for that the ſtatute [a] was bur in f] 6. H. 7. 2. 8. H. 4. 34. 12. 
affirmance of the common law (12). H. 7. 18, 31. H. 6. Leet 11. 18. 

So the ſtatute [o] of 34. E. 1. (13) provideth, that none ſhall cut downe any trees of his owne H. 6. * , 
within a foreIt without the view of the torreſter : but inaſmuch as this act is in affirmance of [0] 24: ts w Ne 3 * 
the common law (14), a man may preſcribe to cut downe his woods within a foreſt without the 2. K. A. «GC. Dads 1 
view of the foreſter (14). And ſo was it adjudged in 16 Eliz. in the exchequer by Sir Edward 165. b. 233. a. Cro. Jam. 155. 
Sanders chiefe baron, and other the barons of the exchequer, as Sir John Popham chiefe juſtice Dr. & Stud. 164.) 
of the King's Bench reported to me, 


In the eire of the foreſt of Pickering, before Willoughby Hungerford and Hanbury juſtices 
itinerants there, a 8, E. 3. I reade [p] a claime made by Henry de Percy, lord of the ſp] Itin. Pickering ann. 8. E. 4. 
manner of Semor within the ſaid foreſt, The foreſtors, verderours, and regarders found Rot. 33. 
lus claime to be true, w/z, Que prœilictus Henricus de Percy, & omnes anteceſſores ſui tenentes 


manerium 

becauſe the intereſt, in right of which the teſtator creates the term, is real eſtate, and creating the term is a partial deviſe of it. 
Beſides appointing new forms of executing wills of real eſtate, the 29. of Cha. 2. preſcribes how deviſes ſhall be revoked.—(3) 
See note 1.—(4) Whilſt the power of * depended wholly on the ſtatutes of Henry the eighth, it was frequently of 
importance to reſort to the cuitom of deviſing, as being moſt beneficial for the deviſee. The power by a_ might be larger 
than the Matutory power ; the ſormer ſometimes enabling to deviſe the ae , where the latter could only be exerciſed over 
two parts. 2. Sid. 153. There was alſo an effential difference between the two powers in the mode 12 3 for a will in 
Writing was conceived to be neceſſary to a deviſe under the flatutes, but a nuncupative will might be ſufhcient under the cuſtom. 2. 
Sid. 154. But theſe differences do not now ſubſiſt any longer. As on the one hand the 12, of Cha. 2. by communicating 
to all freehold lands the qualities of the tenure by common ſocage, has rendered the power of deviſing the whole under the ſtatutes 
of Henry the eighth uriverſal: ſo on the other hand the 29. of Cha. 2. againſt frauds and perjuries requires the ſame ſolemni- 
ties of writing, ſigning, and atteſtation to a deviſe by cuſtom, as to one under the ſtatutes. See ante fol. 111. b. note 1. and 111, 
a, note 3. 'The two powers of deviſing being thus aſſimilated, and made for the moſt part commenſurate, it can ſeldem happen, 
that it ſhould be neceſſary to call the power by caſom in aid; though it is peſſible, as where the cuſtom enables an infant ot 
fourteen or a feme covert, neither of which is capable of deviſing under the ttatutes. As to the infant, ſee 37. Hen. 6. 5. Perk. 
le ct. 504. 2. And. 12. 5. Co. 84, and as to the feme-covert 5. Com. Dig. 14. where it is ſaid, that by the cuſtom. of London the may 
deviſe to her huſband, but without citing any authority.—(;) Adjudged acc. in Mytton and Lutwich W. Jo. 7. 

(1) See cap. 39. and lord Coke's Commentary upon it in 2. Inſt. 238.—(z) The ſtatute mentions formedons in remainder and 
reverter, and limits them to fifty years; but omits formedon in deſcender. Nor is the latter deemed to be comprehended within 
the clauſe of the ſtatute relative to writs of right : for a formedon is not in the ſtrift ſenſe a writ of right; though it certainly 
is in the nature of one, the mere right being equally triable in both. Accordingly, in the caſe cited by lord Coke from Dyer, 
three judges held, that a formedon ia deſcender was not within the ſtatute. The other judge doubted. See alſo the additio — 
= caſe 


—_ 


— 


infant, not being inheritable to him. Fitzherbert indeed in his Natura Brevium cites two caſes of Edward the third; in which 
guardian in ſocage granted the wardſhip to a ſtranger, and the grant was awarded good. F. N. B. 143. P. The ſame author too 
in his abridgment gives another caſe of the ſame reign, according to which a leaſe of guardianſhip in ſocage was pleaded, Fitzh. 
Abr. Garde 161. But poſſibly theſe caſes import, only that a guardian in ſocage may place the body of the infant under the cuſtody 
of another, and that luch placing will be a good an{wer to an y- for raviſument of the ward; not that the n . 
nn | Idle 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 171. 


manerium præilictum, à tempore quo non extat memoria, & ſine interruptione aliquali, tenuerunt 
prediftum manerium cum pertinentiis extra regardum foreſts, & habuerunt woodwwardum portantem 
(3. Co. 136, Cro. Jam. 153.) arcum & ſagittas ad preſentandum praſentanda de wenatione tantum, Sc. & habuerunt in boſciz 
| ſuis de Semere forgeas & mineras, & amputdrunt, dederunt, & wendiderunt boſcum ſuum infra 
manerium predifttum, fine wiſu foreftariorum pro voluntate ſud, & fugarunt & ceperunt wulpes, 
lepores, capriolos, Sc. ficut idem Henricus Percy ſuperius clamat. Which claime by preſcription, 
and found as is aforeſaid, the juſtices doubted onely of two points. The firſt, foraſmuch as 
the ſaid manor was within the limits of the foreſt, it ſhould not onely be contra aſiſam foreſtæ, 
for his woodward to beare bow and arrowes, where by law he ought to beare but an hatchet, 
and no bow nor arrowes within the foreſt, but alſo de facili cedere poſit in deſtructionem feraru, 
c. and therefore doubted whether it might bee claimed by preſcription, Their ſecond doubt 
was concerning fugationem, & captionem capriolorum in boſcis ſuis pradifis, eo quod eff beſtia 
venationis foręſtæ, & tranſgreſſores inde convicti finem facerent ut pro tranſgreſſione venationis : and 
tor that difficulty, the claime was adjourned into the King's Bench. But of the other parts of 
the preſcription no doubt at all was made; and the like had been allowed in the ſame eire, as 
in the caſe of Thomas lord Wake of Lydell, and of Gilbert of Acton, in the ſame eyre, Rot, 
37. and of others. | 


(Poſt 126. a, 233 a. ante 17.2. / eft prove per le pleader. Note one of the beſt arguments or proofes in law is 

20. Co. 38. 2. $16. 336.) drawne from the right entries or courſe of pleading; for the law it ſelfe ſpeaketh by good 
pleading, and therefore Littleton here faith, it is proved by the pleading, &c, as it pleading 
were iþfius legis viva vox. "Ie , 

Entant que tiel title per preſcription fuit al common ley, Sc. Note all 
the preſcriptions, that were limited from a certaine time, were by act of 1 as from 
the time of H. 1. which was the firſt time of limitation ſet downe by any act of parliament, and 
ſo from the raigne of R. 1. &c. But this preſcription of time out of memory of man was (as 
Littleton here faith) at the common law, and limited to no time, Alſo here is implyed a 
maxime of the law, /z. that whatſoever was at the common law, and is not ouſted or taken 
away by any ſtatute remaineth ſtill. 


(Ante 110. b. Poſt 344. a.) Common ley. The law of England is divided, as hath beene ſaid before, into three 
parts; ,the common law, which is the moſt generall and ancient law ot the realme; of part 
whereof Littleton wrote; 2. Statutes or acts of parliament ; and 3. Particular cuitomes (whereof 
Littleton alſo maketh ſome mention.) I ſay particular, for if it be the generall cuſtome of 
the realme, it is part of the common law. 

; The common law hath no controler in any part of it, but the high court of parliamen: ; 
5 and if it be not abrogated or altered by parliament, it remaines ſtill, as Littleton here faith. 
(Pref, to 8th. Co.) /g', . The common law appeareth in the ſtatute of Magna Charta and other ancient ſtatutes (which for 
Hanami the moſt part are affirmations of the common law) in the originall writs, in judiciall records, 
22. "+ nd in our bookes of termes and yeares. Acts of parliament appeare in the rolls of parliament, 
and foi the moſt part are in print, Particular cuitomes are to be proved, 


Sect, 171. 


(3, Tnit. 669.) YI. IS quaſt we- TEM. cheſcun LSO, every bo- 


hilla, quod in eam con- h e * 1 
wehantur fructus. And it is burg eſt * rough is a towne, 


Vid Linwood verbo Vicus. Bract. called wicus, becauſe it is pro- le, mes nemy è con- but not @ converſo. 
Jib.'5. fol. 434. & lib, 4 fol gut. pe iam. Villa g ex pluribus verſo. Plus ſerra dit More ſhall bee ſayd of 


Forteſeur cap. Br 7: Ex 6, Fines zH onibus vicinata, & collata de cuſtome enle tenure cuſtome in the tenure 


levie de terte. Br. 91. - Gs 
9 ex pluribus wvicinis. If a town 


be decayed ſo as no houſes re- de villenage. of villenage. 
| maine, yet it is a towne in , 
34+ E. 1. Quare imp, 187. law. And ſo if a borough be decayed, yet ſhall it ſend burgeſſes to the parliament, as 


old Saliſbury and others doe. It cannot be a towne in law, unleſſe it hath, or in time paſt 
hath had, a church and celebration of divine fervice, ſacraments and burials, What 
Forteſc ue cap. 29» alteration hath beene made in townes, heare what a great lawyer ſaith, I Anglia 
wiliula tam parva inveniri non poterit, in qua non eft miles, armiger, wel paterfamil'as, 
Gr, magnis ditatus poſſeſhonibus, nec non liberi tenentes alii & palecti plurimis ſuis 
patrimoniis ſufficientes, &c. And it appeareth by Littleton, that a towne is the gervs, 
and a borough. is the /pecies; for hee ſaith that every borough is a towne, but every 
towne is not a borough. E /ub appellatione villarum contizentur burgi & civitates, 
Be, * 
caſe in the margin of Dy. ed. 1688. fol. 278. a. But as the 21. Jam. 1. c. 16. requires formedons of every kind to be brought within 
twenty years after the deſcent of the title, this defect of the for mer ſtatute is now of no conſequence.—(3) Acc. 3. Lev. 21.—(4) 
The reaſon is plainly this. The limitation in the 32d. of Henry the eighth is wholly referable to ſeiſin; the ſtatute requiring 2 
ſeiſin within a certain time according to the nature of the writ ; that is, ſixty years for writs of right, fifty for poſefſory writs 
founded on an anceftor*s poſſeſſion, thirty for pofſefory writs founded on the party's own poſſeſſion, and ſo on. Now the limitation 
being thus dated from a ſeiſin, it would be abſurd to extend the ſtatute to actions, in which ſeiſin, not being iſſuable, can never 
become the ſubject of evidence or trial.—(5) This was the point adjudged in Sir William Foſter's caſe cited by lord Coke in the 
margin; and there is a much earlier adjudication to the ſame effect in Moore. See Mo. 31. The reaſon of this exemption of rents 
created by deed out of the ſtatute is of the ſame kind as is explained in note 4 ; the ſtatute pointing at rents, to which the titie 
is by ſeſſin. But according to Sir William Jones, ſuch exemption ſhould be underſtood with this qualification; that the certain'y 
of the rent ſhould appear in the deed : becauſe otherwiſe the quantum or quality of the rent is no more aſcertained by the deed, 
than if there was not one exiſting, Therefore if the rent is created by reference to ſomething out of the deed, as by reſerving 
ſuch rent as the perſon reſerving pays over without expreſſing what that is, and the latter rent not having commenced by deed 
is one, of which ſciſin is the proper proof; in ſuch a caſe, ſeiſin, as Sir William Jones thought, is equally requiſite to both rents, 
and conſequently both ought equally to be deemed within the limitation of the 32. of Hen. 8. Lee W. Jo. 238.—(6) It waz 
doubtful whether the ſeveral writs, here mentioned in reſpe& to advow ſons and wardſhip, were not within the ſtatute of Henry 
the eighth; and to remove this doubt a ſtatute of Mary cited by lord Coke was made, declaring, that the former ftatute ſhouid 
not extend to them. The reaſons of that ſtatute are fully explained in Plowden. See fol. 371. But ſo far as regards advow/ons, 
this ſtatute of Mary is no longer of any uſe: it being enacted by the 7th. of Anne, c. 18. that no uſurpation ſhall diſplace the 
eſtate of the patron, and and. that he may preſent on the next avoidance, as if there had not been any uſurpation ; which piv- 
viſion in effect takes away all limitation of ſuits about the right of patronage. See 3. Blackſt. Comm. sth. ed. 2 50. 
| For the continuation of the notes to 115. a. ſee 116. a. 


Forteſcue cap. 24. 


— 


itſelf may be transferred by bargain and ſale. However ſhould theſe ancient authorities not bear the former conſtruction, they 
ſeem ſufficiently anſwered by the doctrine and practice of later times; for in them, the acknowledged qualities of guardianſhip in 
ſocage being, that it is a perſonal truſt wholly for the infant's benefit, and neither tranſmiſſible by ſucceſſion nor deviſable, are 
not conſiſtent with its being aſſignable ; and we have lord chief juſtice Vaughan's authority for ſaying, that even in his time common 
experience proved the contrary, See Plow. 293. Vaug. 181. See too Poſtgo.b. note 1. It extends not only to the perſon and ſocage es, 


Lib. 2. 


Of Villenage. 


Sect. 172. 116 


Berewwica, or berexwit, in Domeſday fignifieth a towne, Hy beretuicæ pertinent ad Berchley, Domeſday, Glouc. 


(Et fic recitat plus quam —_—_ villas.) 
ales Cl 


Therebe in England and 


ht thouſand, eight hundred and three townes, or thereabouts. 


See more de wills, parochiis, & hamlettis, in the ancient authors of the law, and plentifully gract. ubi ſup. Flet. H. 4. e. 15. 


in our other bookes. 


But let us now heare what Littleton ſaith (1). 


& lib, 6. ca. 49. Brit. fo, 124. & 
274. &c. | 


——ů—ů—ê— 


CHAP. II. 


T ENURE en 

villenage eſt plus 
properment, quant un 
villein tient de ſon 
ſeignior, a que il eſt 
villein, certaine ter- 
res ou tenements ſo- 
lonque le cuſtome del 
manor au auterment 
a la volunt ſon ſeig- 
nior, & de faire a 
fon ſeignior villein 
ſervice ; come de por- 
ter & de carter le 
fime le ſeignior hors del 
city ou del manor (1) 
fon ſeignior, jeſques a 
le terre ſon ſeignior, 
en giſant ceo (2) ſur 
le terre, & hujuſmo- 
di. Et aſcuns franke 
homes teig nont lour 
tenements, ſolonque le 
cuſtome del certaine 
manors, per tiels ſer- 
vices. Et lour tenure 
auxy eſt appel te- 
nure en villenage, et 
uncore ils ne ſont 
pas villeines; car 
nul terre tenus en 
villenage, ou villeine 
terre, ne aſcun cu- 
Stome ſurdant de la 


terre, ne unques ferra 


Villenage. 
ENURE in ville=- 


nage 1s moſt pro- 
perly, when a villeine 
holdeth of his lord, to 
whom .e 1s a villeine, 
certaine lands or tene- 
ments according to the 
cuſtome of the man- 
nor, or otherwiſe at 
the will of his lord, 
and to doe to his lord 
villeine ſervice; as to 
carry and recarry the 
dung of his lord out 
of the city, or out of 
his lord's mannor, un- 
to the land of his 
lord, and to ſpread 
the ſame upon the 
land, and ſuch like. 
And ſome free men 
hold their tenements, 
according to the cu- 
ſtome of certaine ma- 
nors, by ſuch ſervices. 
And their tenure alſo 
is called tenure in vil- 
lenage, and yet they 
are not villeines; for 
no land holden in vil- 
lenage or villein land, 
nor any cuſtome ari- 
ſing out of the land, 
ſhall ever make a free 
man villeine. But a 


Seck. 172. 


J. Lib. Rub. 76. & 77. Glanv. li. 
ENURE n vil 5. Ca. 1. & 2, &c, Vide Brat. li. 
lenage. 


Villeine is 1. ca. 6. Kc. Brit, fo. 77. & 67. 
the French word wllaine, 


$2. 97- 98. 125, 126. 147. Flet. 
and that à willa, quia ville . * — a ils. 
adſeriptus e; for they, which ca. 2. ſect. 18. Ockam. 
are now called wi/lani, of an- 
cient times were called ad- 
ſeriptitii, And in the com- 
mon law he is called nativns ; 
quia pro majore parte natus eff 
ſerous: and this is hee which (F. N. B. 97. a.) 
the civilians call ſerous. [a] 105 Flet. li, 1. ca. 24. 
Theyn in the Saxon tongue 
is liber, and then ſerous, 
Theme (fometimes written 
theame corruptly) 1s. an old 
Saxon word, and fignifieth 
poteſtatem habendi in nativos 
five willanos, cum eorum ſe- 
uelis, terris, Bonis et catallis. 
ut teame ſometime cor- 
ruptly written theam is of 
another ſignification; for it 
is alſo an old Saxon word, 
[5] and fignifieth, where a [5] Vide Lamb. inter leges San& 
man cannot produce his Edw, fo. 132, nu. 25. 
warrant of that which hee 


bought according to his 
voucher. 
Villenage. FVillenagi- 


um, (as in like caſes hath 

beene ſayd where the termi- 

nation is in age,) is the ſer- 

vice of a bondman. And yet 

a free man may doe the ſervice 

of him, that is bond. And 

therefore a tenure in ville- 

nage is twofold; one, where 

the perſon of the tenant is 

bond, and the tenure ſervile; 

the other, where the perſon is 

free, and the tenure ſervile. (F. N. B. 12. 2. Rol. Abr. 
[c] Serva terra, liberos de ſan- 
guine exiſtentes, willanos Fa- 
cere non potcſi, And there- 
fore it is ſaid, [d] eff enim [d] Bract. li. 4. fo. 170. 
ratio et regula generalis in 

tis duobus caſibus, quod liber 


homo nihil libertatis propter 


perſe- 


73: 
Le] Hil. 29. E. 1. Coram rege E- 
bor. in theſaur. 


(1) We do not obſerve, that there is any thing in the ſtatute of Charles the ſecond for taking away military tenures, which in 
the leaſt varies the tenure by burgage. For further information about burgage and boroughs, See Brad. on Bor. Mad. Firm. 
Burg. Squire's Anglo-Sax. Gov, 1ſt. ed. tit. Boroughs in the index, and Wright's Ten. 205.—(2z) In L. and M. and Roh. the 
words are del cite (wich ſeems uſed in the ſame ſenſe as ſcite) del maner.— (3) Inſtead of en giſant ceo, the words in L. and M. 
and Roh. are giſaunt warrette & de ſpreder le fyme le ſignour. 

Continuation of notes to 115. a. from 115. b, 

(7) See further as to the ſtatute of 32, Hen. 8. Brooke's reading upon it. Since the 32. of Hen. 8. there have been various ſtatutes 
for limitation of the time for bringing actions; of which the principal and general one is the 21. of Jam, c. 16. See tit. Temps in 
Com. Dig. and tit. Limitation in the other abridgments.— (3) This rule about affirmative ſtatutes is very common in the books. See 
the references in the margin of Plowd. Engl. ed. 112. In another place lord Coke lays down a like rule as to their not taking 
away the common law, but with more particularity; for his words are, that @ fatute made in the affirmative without any negative 
expreſſed or implied, doth not t ate away the common law. 2. Inſt. 200. This ſeems to he the juſteſt way of ſtating the rule both as to 
common law and cuſtoms. See further Plowd. 113. and the references in the margin of Engl. edit. Hatt. on Stat. 83. 4. Com, 
Dig. 339. 432. Elmes's caſe I. And. 71, and Dy. 373. pl. 13. and Jones and Smith 2, Bulſt, 36.—(9) This appears to be a good rule; 
tor if a ſtatute is merely declaratory of the common law, the latter ſhould be conftrued as it was before the recognition by parlia- 
ment ; and conſequently its operation ſhould not be extended to the deſtruction of preſcriptions and cuſtoms, which were before 
allowable. As to the ule of negative words in ſuch a caſe, they may either ariſe from the ſubje&t, or be a mode of exprelling what 
the common law is; in either of which caſes, there cannot be any colour of reaſon for giving more effect to negative than belongs 
to afirmative words, In ſhort to ſay, that a ſtatute merely declaratory of the common law, being expreſſed in negative words, 

all operate on ſubjects to which the common law is not applicable, ſeems to be a direct contradiction; for how can a ſtatute 
be merely declaratory, if it is in any degree introdudive of a new law However there are books, in which lordCoke's diſtinc- 
tion, in reſpect to negative ſtatutes declaratory of the common law, is denied, See W. Jo. 270, 271, 289. If thoſe, who oppoſe 


his 
5 = _— but alſo to his hereditaments ct lying in tenure ; and even to his copyhold eſtates unleſs there is a ſpecial cuſtom for 


R ppointing a guardian of them. Ante 87. b. and Egleton's caſe, 1, Ro. Abr. 40. See alſo Hutt. 19. and 2. Lutw. 1187. 
ut whether the guardian in ſocage is intitled to take into his cuſtody the infant's perſonal eltate, we have not yet been able to 
3 any expreſs authority. However we are inclined to think, that perſonaliy is included, except where by the cuſtom 
of a particular place it happens to be liable to a different cuſtody; our idea being, that the cuſtody of the infant's perſon 


N , draws 


Lib. 2. Cap. 10. Of Villenage. Sect. 172. 


prrſonam ſuam Iiberam confert franke home villein. villeine may make free 


 "eillenagio; nec liberum tene- 25 5 1. 
ee eee Ja. Mes un villein puit land to bee villeine 


tum aut conditionem wvillani, faire franke terre land to his lord. As 


e] 1dem, lib. 1. ca. 6. Brit, c. And againe, [e] vin g“ẽ⸗ _— 1. 
Wii vel ſervitium nibil detrabit H deſtre villein terre a where a villeine pur 
bertati; habita tamen diſtin&ti- ſon ſcignior. Sicome chaſeth land in fee 


one, utrum tales fint villani, lou un v11leine pur- {1mple, or in fee taile, 


& tenuerunt in willano ſocagio 5 Rr 
ö — Ang chaſe terre en fee im- the lord of the villeine 
[f] Braft. fol. 26, 43. E. 3. f. againe, [V] Jenemcutum non ple, ou en fee taile, le may enter into the 


acc. | mutat fiatum liberi non magis 8 . e : 
quam ſerui; poterit enim liber ſeignior del villein poet land, and ouſt the vil- 


homo teuere purum wvillenagium, enter en la terr E, leine and his heires 

faciendo quicquid ad villanum Ls 5 ver: 

pertinebit, & aihilominus liber ouſte le villein S Jes for wow . and after, 
heires a touts jours, the lord (if hee will) 


erit, cum hoc faciat ratione 

22 9 * & puis le ſeignior {fil may let the ſame land 

one fut: auto potert . . * 7 7 

paar woluerit, ad Lag voloit } P un leſjer meſ- to the villein, to hold 

d:ſerere, & liber diſcedere, niſi, me la terre a le vil- in villenage. 

illagueatus fit per meu nati- in e, a tener en ole | 

dam ad hoc faciendum, ad 

guam ingreſſus fuit in willena- lenag Cs 

gium, & que preftare poterit ; 

impedimentum, Cc. And againe, [g] Purum wvillenagium oft, à quo praftatur ſerwitium incertum 

ubi ſcire non poterit weſpere, quale ſervitium fieri debet mane, viz, ubi quis 

facere tenetur, quicquid ei preceptum fuerit. And another faith to the ſame intent, Ceux ne 

[+] Bract. li. 1. fo. 9. ſcawvoient le weſpere, de quoy ils ſerverent en la matyn. [V] Fuerunt in conqueſiu liberi hontines, qui 
libere tenuerunt tenementa ſua per libera ſervitia, vel per liberas conſuerudines ; & cum per poten- 
tiores ejecti eſſint, poſimodum reverſi receperunt eadem tenementa ſua tenenda in willenagio, facicndo 
inde opera ſervilia, ſed certa et nominata, Sc. & nihilominus liberi, quia, licet faciunt opera ſervilia, 
cum non faciunt ea ratione perſonarum, ſed ratione tenementorum, Sc. 


[2] Bract. Ii. 4. fo, 208. Brit. 


ca. 31. 


| i] Forteſe. ca, 42. How villenage or ſervitude began, and for what cauſe, it is ſaid, [] Ab homine & pro witio 
introducĩa et ſervitus, ſed libertas a Deo hominis eft indita nature, quare ipſa ab homine ſublata 

[+] Brit. ca, 31. Semper redire gliſcit, ut facit omne, quod libertati naturali privatur. And another faith, [I] that 
A the condition of villeines, from freedome unto bondage, ot ancient time grew by conſtitutions 


[7] Brac. li. 1. ca. 6. Flet. li, of nations. [1] Fiunt etiam ferwvi liberi homines captivitate de jure gentium : and not by the lau 
8 My 3- & Ca. 5, Mir. cap. 2. of nature, as from the time of Noah's flood forward, in which time all things were common 
* to all, and free to all men alike, and lived under the law naturall, and by multiplication of 
people, and making proper and private thoſe things that were common, aroſe battels, And 
then it was ordained by conſtitution of nations, that none ſhould kill another; but that he, 
that was taken in battell, ſhould remain bond to his taker for ever, and to doe with him, and 
It that ſhould come of him, his will and pleaſure, as with his beaſt, or any other chattell, to 
give, or to ſell, or to kill: and after it was ordained for the cruelty of tome lords, that none 
ſhould kill them, and that the life and members of them, as well as of tree men, were in the 
hands and protection of kings, and that he that killed his villeine, ſhould have the ſame judg- 
ment as if he had killed a freeman. Thereupon they were called /zrv/, guia ſervatartur A 
— dominis & non occidebantur, & non @ ſerviendo, He is called nativns a naſcendo, quia pierumque 

natus eſt ſerous ; and he is called villanns, for that he doth his villeine ſervice zz villis. 
(F. N. B. 97. f.) Ef autem libertas naturalis facultas ejus, quod cuigue facere libet, nifi quod de jure, aut vi pra- 
Bract. li. 1, cap. 6. Britton ca. 31. Hibetur. Serwitus eft conſtitutio de jure gentium, qua quis domino alieno contra naturam ſubſicitur. 
& ubi ſupr. Fleta lib. 1. ca. a. & 3. And againe, | m} Et tout ſoyt que touts creatures duiſſont efte franks ſolongue le ley de nature, per 
[=] Mirror cap. 2. lect. 18. conſtitution nequidant, & fait de homes ſont auters creatures enſerwies, ficome ęſ dit beaſts em parkes, 

pilſons en ſervors, & oyſeaux en cages. 


10 Mirror cap,. Eck. 18. Ce- [z] This is aſſured, that bondage or ſervitude was firſt inflicted for diſhonouring of parents; 
neſis 9. verſ. 20, 11. &c. for Cham the father of Canaan (of whom iſſued the Canaanites) ſeeing the nakednes of his 

his father Noah, and ſhewing it in deriſion to his brethren, was therefore puniſhed in his ſonne 
Ambroſe. Canaan, with bondage. And herewith agreeth the divine. Ante wini inventionem inconcn/a 


libertas, Non eſjet hodie ſerwitus, fi ebrietas non fuiſſet. 


Hors del citie ou del mannor, Sc. This is falſe printed, for the 

original 

his opinion, had meant only ta ſay, that in the inſtances, by which he illuſtrates his rule, the negative words of the ſtatutes 
not only import ſomthing more than a declaration of the common law, but were allo intended to annihilate all particular 
cuſtoms claſhing with it; or that on other accounts the inſtances were not apt, there might poſhbly be ſome colour tor their 
diſſenting from lord Cake. But what is profeſſed to be controverted is the diſtinction itſelf ; which, as we underſtand it, ſeems 
to be per ſectly une xceptionable. (10) It is obſervable, that Magna Charta diſtinguiſhes between tourns or the leets of fberiffs 
and the wiew of frank-pledge ; limiting the former to twice a year and the latter to once. In the more ordinary ſenſe frant- 
pledge and leet are ſynonymous ; as appears from the ſtyle of tourns and other leets, which in court rolls are uſually denominated 
curiæ or wiſus franci plegii, But when free-pledge is uſed, as in Magna Charta, it ſhould be underſtood in a firi# and particular 
jenſe; according to which it meant only that part of the buſineſs of a court leet, which related to the taking of ſureties or free 
pledges for every perſon within the juriſdiction ; a practice, which had fallen into dituſe long before lord Coke's time, Sce 8. H.7.4. 
and 2.Inft. 22. (11) Adjudged acc. 2: Leon. 28. But it may be doubted, whether the preſcription for holding a leet oftener than 
twice a year, when examined into, will appear a fit example to prove the rule, that negative ſtatutes in affirmance of the com- 
mon law may be preſcribed againſt. The only words of Magna Charta, which relate to the holding of tourns or leets are thete. 
Nec aliquis wicecomes, wel ballivus, faciat turnum ſuum per hundredum, niſi bis in anno; & nonniſi in loco conſueto, videlicet ſemel |} 
Paſcha et iterum poſt ſeſtum Sancti Michaelis ; & wiſus de franco plegio tunc fiat ad illum terminum ſaucti Michaelis fine occajione. Ste 
Blackſt. ed. of Magn. Chart But this proviſion or declaration | wholly confined to the tourns or leets of ſheriffs, and not 
to include the [ets of private perſons ; though it muſt be owned there are ſome authorities to the contrary. Acc. Bro, Abr. Lea 
23. and thèꝭ opinion of Periam in 2. Leon. 74. Contra 2. Hal. Hiſt. Pl. C. 71. and the opinion of Rhades 2. Leon. 74. See allo 2, 
wk. Pl. C. 56. Therefore ſhould this proviſion in Magna Charta be only in aftirmance of the common law, which as we 
ſhall mention in the next note is a point controverted, the inſtance would {till be liable to exception. See 2. Hawk, Pl. 56. But 
tie 


The continuation of the notes to 11 3. a. intended to be introduced here, is poſipened to 118. b. 


q raus after it the cuſtody of every ſpecies of property, for which the law hath not otherwiſe provided. This idea receives ſome 
countenance from the inſtances of copyholds, and of hereditaments not lying in tenure; for including which, it will be difficult to 
account by any other reaſon, than the one we give for including per/onalty. It is alſo firongly confirmed by the manner, in 
which the 12. of Cha. 2. c. 24. regulates the powers of the guardian, which it enables a father to appoint. Aﬀer authorizing 
ſuch guardian to take the cuſtody of the infant's perſonal eflate, as well as of his lands tenements and hereditaments, it provides, 


that he may bring ſuck action or actions in relation thereunto, as by law a guardian in common ſocage might do: words almoſt neceliirily 
| importing, 


Lib. 27 Of Villenage. Sect. 173. 117 


originall is, hors del cite del mannor, and fo would it be amended at the impreſſions of the 
booke hereatter, g 

Et aſcuns frank homes tergnont, Sc. This is apparent enough, eſpecially 
upon that which hath beene ſaid. | 


Ou un villeine purchaſe terre en fee ſimple. Yet the villeine may purchaſe 
ſome kinde of inheritances in fee ſimple, which the lord of the villeine cannot have. As if a 
villeine purchaſe a common /auns nomber, the lord ſhall not have it; for the lord may ſurcharge 
the ſame, which ſhould be a prejudice to the terre-tenant : and the fame law of a corodie in- 
certaine granted to a villeine, and ſuch like inheritances. And therefore Littleton materially 
ſaid, pzrchaſe terre, When the villeine hath an eſtate of any thing certaine, the lord ſhall 
have it; as a rent granted to the villeine, commons certaine, eſtovers certaine, and ſuch like. 

o] But that, which lyeth in action, as a warranty made to the villeine his heires and aſſignes, 
the lord ſhall not take advantage of by voucher ; becauſe it is in lieu of an action. Neither ſhall 
the lord take advantage of any obligation or covenant, or other thing in action made to the 
villeine ; becauſe they lye in privity, and cannot be transferred to others, 

[21 If a man be leſſee of a villeine for life, for yeares, or at will, and the villeine pur- 
chaſeth lands in fee; if the leſſee entreth into the lands, he ſhall hold the lands as a perquiſite 
to him and his heirs for ever. But if a biſhop hath a villeine in the right of his biſhopricke, and 
he purchaſeth lands, and the biſhopentreth, the biſhop ſhall have this perquiſite to him and his 
ſucceſſors, and not to him and his heirs ; for the law reſpecteth the quality, and not the quan- 


4 


Mirror ca. 2+ ſect. 18. ace. 


Mirror cap. 2. ſect. 18. 


Zee ge. lr, 


22. Aſſ. p. 37. 
ſe] Doct. and Stud. ca. 43. 


3. Co. 62, 63. 2. Ro, Abr. 740. 


oft 120. a.) 


LY] L. 5. E. 4. 61. 18. E. 3. 29. 
21. H. 6. 37. Broo. tit. Vil. 70. 
(Plow, 235. a, Ante go. a.) 


tity of his eſtate. So if executors have a villeine for yeares, and the villeine purchaſe lands in 


fee, and the executors enter, they ſhall have a fee ſimple, but it ſhall be aſſets. 
Fee taile. By this it is apparant, that if lands bee given to a villeine, and to the heires of 


his body, the lord may enter and put out the villeine and the heires of his body; for quicquid 


acquiritur ſervo acquiritur domino (1). And in this caſe the lord gaines a fee ſimple determinable 
upon the dying of the villeine without heire of his body; andthe abſolute fee ſimple remaineth 
ill in the donor. And if the lord enter, and after infranchiſe the donee, and after the donee 
hath iſſue, yet that iſſue ſrall never Rave fem y either by /ormedon or entry, to recover this 
land, by force of the ſtatute of donis conditionalibus ; for that itatute giveth remedy to the iſſues 
of the donee, that have capacity and power to take and retaine ſuch a gift; andthe title of the 
lord remaines, as it did at the common law, for the ſtatute reſtraineth acts done only by the 
tenant in taile. And ſo itis, if lands be given to an alien, and to the heires of his body, upon 


office found, the land is ſeiſed for the king, afterwards the — makes the alien a denizen, 
1 


Ro Rath iflue and dyeth, the king ſhall detaine the land againit the iſſue . 


T5. E. 4. 9. b. Pl. Com. 555. in 
Walfüngham's caſe, 


. — 


e wer f 7 


24. ice e . 2 


Sect. 173. eng 


ET nota, / feoffment ſoit fait N D note, if a feoffement be 


a certaine perſon ou per- made to a certaine perſon or 
ſons en fee, al uſe d'un villeine; ou perſons in fee, to the uſe of a vil- 


fi un villeine, ove auters perſons, leine; or if a villeine, with other 


ſoient enfeoſtes al uſe le villeine; perſons, be inteoffed to the uſe of 
quel eftate que le villeine ad en le the villein ; what eſtate ſoever that 
uſe, en fee taile, pur terme de the villein hath in the uſe, in fee 
die ou dans, le ſeignior del vil- taile, for terme of life or years, the 
leine poit entrer en touts ceux lord of the villein may enter into 
terres et tenements, ſicome le vil- all thoſe lands and tenements, as if 
lein uſt eſte ſole ſeiſie del demeſne. the villein had been ſole ſeiſed of 
Et ceſt per leſtatute de anno 19. the demeſne. And this is given by 
H. 7. cap. 15. (2). the ſtatute of ann 19. H. 7. cap. i 5. 

HIS is an addition to Littleton; and the ſtatute of 19. H. 7. ca. 15. therein 


mentioned, for the cauſe that hath beene aforeſaid, hath loſt his force (3). i 
: Sect, 


the ſtrongeſt objection is, that, in the ſame chapter of Magna Charta, there is a general and expreſs reſervation of ancient liberties 
there being added this qualification, ita ſcilicet quod quilibet libertates ſuas, quas habuit & habere conſuevit tempore regis Henrici avi 
10 ri, wel guas poſtea prrqui/ivit : which words, even in the opinion of thoſe, who extend Magna Charta to all leets, ſuffice to 
lave preſcriptions. 2. Leon. 75. What renders lord Coke's thus applying the caſe of leets the more remarkable is, that he him- 
icif in his Second Inſtitute, when commenting on this part of Magna Charta, agrees, that leets of private perſons, ſo far as 
regards the negative words of Magna Charta, are not within it, and takes particular notice of the reſervation of ancient liberties.” 
2. Init. 52. See further 4. Com. Dig. 122. Perhaps lord Coke might intend to aſſert, that, notwithſtanding Magna Charta, 
it is lawful to preſcribe for holding a ſheriff's tourn oftener than twice a year; which indeed ſeems to be admitted by judge 
Rhodes, who conſtrued all leets to be within Magna Charta. But we do not obſerve, that the authorities, lord Coke cites, 
mention any ſuch preſcription.—(12) Some think, that Magna Charta, ſo far as regards the time for holding tourns and 
leets, was introductive of a new law. See 2. Hawk. Pl. C. 56.—(13) The 34. E 2. is not printed in the modern editions of 
the ſtatutes. Indeed it ſeems doubtful, whether it is intitled to ffEdenomini ; for lord Coke in another of his works treats 
it as an ordiuance, and to prove it ſuch cites Fitzherbert's Natura Brevium. 4. Inſt. 298. F. N. B. 167. A. See alſo 12. Co. 23. 
If it be true, that the 34. E. 1. is only an ordinance, lord Coke's caſe ſhould be put on the 1. E. 3. ſt 1. c. 2. or the Charta de 
Forefia of the 9. H. 3. c. 4. both of which laws provide to the ſame effect as the 34. E. 1. and are certainly acts of parliament. 
See alſo a like negative proviſion in the conſuetudines et offiſa de foreſta, printed as a ſtatute of uncertain time in Ruff h. ed. 


Append. 25. and cited by Noy in W. Jo. 270. 291.—(14) Acc. Manw, Forr. L. ztt, ed. 41. a. and Fitzh. Abr. Treſpaſs 239. 


there cited, 
For the remaining note to 115. a. ſee 118. a. 


(1) This rule about /awes holds in ſome degree in reſpect to apprentices and ſervants, particularly the former ; though with a great 2 
[erence in point of extent and application. All acquiſitions of property real and perſonal made by the villein, in whatever way 
ariüng, with no other exception than what is allowed of to prevent prejudice to third perſons, belonged to his lord; becauſe an 


SLA 
* J/ 


3 


incapacity to acquire any thing for his own benefit was one of the harſh characteriſtics of the villein's condition. But the - 


relation of the apprentice and ſervant to his maſter is more mild and limited ; for it only imports, that the maſter ſhall be 
titled to their perſonal labour during the term ſtipulated, either in a particular way or generally according to the nature of 
the ſervice or apprenticeſhip. Conſequently the malter cannot claim any other acquiſitions, than ſuch as are the reſult of that 
labour, What the apprentice or ſervant earns by his labour, whilſt he remains with the maſter or is actually working for him, 
tails fo clearly within this principle, that there can be no room for doubt. Nor can there be any, where the apprentice or 
lervant is employed by another perſon with the knowledge and conſent of the malter, without any circumſtances indicating a 
Moſt of them indeed relate 


waiver of their carnings. The books contain ſeveral adjudications founded upon this latter idea. 


ns. 


importing, that tbe fer/onal eltate is equally an object of the cuſtody of guardian in ſocage with the infant's real property, 
. Ooo 


0 


Ae 


A bi . . 


eu u, 8 
ep ” 

Ao 14; heel Hf 
to / .. . 
vet -A. . or WO 


. {* 


2 
rr. 


Can 4 Ss 


Lib. 2. Cap. 11: Of Villenage. SeQt. 174, 175. 


Set. 174. 
Paier un fine pur A ES /, aſcun NU if a free man 


5 Marigge, . franke home wil take any lands 

15. E. 3. tit, Aid. 33. Brac- And this villeine and ſer- . 
W ls. +. K 26. — lf tenure is called in old voile p render 40e as Erbe th to hold 
teck. 18. bookes marchetum, or merchet, Ferres ou tenements, a of his lord by ſuch 


| Marchetum werd pro filia dare tener de ſon ſeignior villeine ſervice, viz. to 
non competit libero homini, inter 


e. Per tiel villein ſervice, pay a fine to him for 
See more of this after in this wilegiam, Oc. And this is / @ payer un fine a luy the marriage of his 


chapter, ſect. 194- true de communi jure, ſed me- 
(br. & Stud, 66. b.) . (1) pur le mariage de ſonnes or daughters, 


And as Littleton here faith, ſes fits on files, don- then he ſhall pay ſuch 


it is the folly of ſuch a free- 21 : ; . 8 
man to take ſuch mannors, _ ith 10 p atera tiel Ane fine for the marlage; 


lands or tenements, to hold pur le mariage; & and notwithſtanding, 


of che lord by ſuch bondage. nient obſtant, que il though it be the folly 
And yet this doth not make 


10 men kb. 3. e 23. Mir. ſuch à freeman a villeine, [r} eſt le follie de tiel of ſuch free man to 
ap. 2. ſeft, 15. Duia hujuſmodi preftationes frank home de pren- take in ſuch forme 


Han ratione tenementi, & non der en tiel forme ter- lands or tenements to 
ratione perſons in donatione 


comprehenſee & reſervate ; non res ou tenements a te- hold of the lord by 
enim unum & idem eff, ſed longe ner de le ſeignior per ſuch bondage, yet this 
aliud, tenere libere, et per li- . 1 Sant h he f 
berum ſervitium, Se. for the Liel bondage, uncore maketh not the free 
ſignification of this word, «ide Ceo ne fait le franke man a villeine. 


ſect. 194+ 74+ 441+ hame villeine (2). 


Sect. 175. 


TYHeſcun villeine ou TE NM cleſcun AL SO every vil- 

eft villein per title & villeine, ou eft un leine is, either a 

a preſcription, 2 villeine per title de villeine by title of pre- 
. ito. Abe. 944.3 * very villeine is, either b 77 4 iti f 

/ me ed” Icription, to wit, that 

lib, 1. cap. 6, Brack. fol. 77. ervi autem noſcuntur, aut VOrs que il & ſes aun- hee and his anceſtors 


SPY Jo. If 22 or ceſtors ont eſte villeins have beene villeines 

B ct. lib. . 6. Flet re n a mannor, Co - i 1 5 

15 1. eap. 5 3. Af. p. 13. =; * groſſe. In groſs either de tem ps dont & time out of mind of 
Aft. 12. 24. AM. 1. 73. Ad. 1. by pre ſeription, or by granting rie ne curt; ou il eff man; or he is a vil 


2. E. 3. 78, 79. 27. E. 3. 89. away a villeine that is regard- hoo . : 
73. E. 4. 25. 27. H. 3. 7. ö. Le ant, or by confeſſion. IV Fit villein per ſon con- leine by his owne con 
Katute de 17. E. 3. 17. 


(e] 17. E. 3. 23. 11. H. 4. 26. iam ſervus liber homo per con- Jeſſion demeſne en feſſion in a court of 
7: ti. 6. ND Dier Mich 7. & 8. fe{ſonem in curia regis fa (3). court de record. record. 
iz. 242. Pl. Com. 79. &c. . N Z 
[+] Glanvil lib. g. cap. 8. Bre- En court de record. Record is derived of the Latine word recordor, that is to keepe 
ton lib, 3. fo. 156. Britton fol. in minde as the out ſaith, $i rite audita recordor. And therefore a record or inrol- 
lo 


121. . o - . . . * . — 

4 5 ment is a memoriall or monument ot ſo high a nature 100 as it importeth in it ſelte ſuch an 
[x] 5 n an abſolute verity, as if it be pleaded (4), that there is no ſue record, it ſhall not receive any triall 
(3- Ing. 71. F. N. B. 138. Poſt by witneſſe, jury, or otherwiſe, but onely by itſelfe. [V] And every court of record is the 


vob 28 * 8 * >y king's court, albeit another may have the profit, wherein, if the judges doe erre, a writ 
+ . Rol. Abr. 527. 2 Rol. , 
„ ba, $65. iow. 4b. & of error doth lye. [x] But the county court, the hundred court, the court baron, and 


7. Sid. 94. 2. Rol. Abr. 573. ſuch like are no courts of record j and therefore the proceedings therein may be denyed, and 
576. 1. Sid. 314.) tryed by jury, and upon their judgements a writ of error lyeth not, but a writ of falie judge- 
7; | ment 
to apprentices in the ſcaſaring way; whoſe wages and prize money as ſeamen, though earned whilſt in another ſervice, have 
been recovered by thoſe to whom they were bound. But the principle, which governs them, ſeems to apply to apprentices and 
ſervants in general. See 6, Mod. 6g. 12. Mod. 415. Comberb. 450. 1. Stra. 582. 1. Barnard. Rep. 312. 1. Ver. 48. 83. Some of 
the caſes go ſo far, as to give the maſter a right to the wages or earnings, whether the ſervice is performed by the apprentice 
ith or without the maſter's licence; and even though the earnings accrue in a trade or ſervice different from that to which the 
apprentice is bound. 6. Mod. 69. 12. Mod. 83. 1. Veſ. 83. But though the rule ſhould be fo large in reſpect to apprentices, it may be 
doubted, whether it is equally ſo in the caſe of other ſervants. There is a caſe of the reign of James the firſt, in which a judg- 
ment againſt the maſter appears to be principally founded on the want of his conſent and privity to the retainer. Cro. Jam. 653. 
2. Rol. Rep. 269. Independently too of authority, the maſter's proper remedy in all caſes, except thoſe in which rhe ſervant is 
intentionally employed on his maſter's account, ſeems to be an action, either againſt the employer for !lols of ſervice if he 
knew of the firſt retainer, or againſt the ſervant himſelf for breach of his contract; ſuch a caſe rather importing the maſter's 
right to damages for injury ſuſtained by the conſequences of the ſecond retainer, than a right to the profits accruing from it. 
We have already mentioned, that moſt of the caſes, which occur in the books, relate to the apprentices of watermen and ſca- 
faring perſons. It may therefore be proper to add, that in 31. Geo. 2. c. 10. one object of which is to regulate the pay of 
ſeamen in the ay navy, there is a proviſion, that in particular caſes the maſter ſhall not be intitled to the wages of his 
apprentice, See ſect. 10. Note alſo the 17th. ſection in the 2. & 3. Anne c. 6. from which it ſeems, as if the framers of that 
Jaw doubted, whether the maſter of an apprentice, who goes into the royal navy, would be intitled to his wages without an 
expreſs proviſion.— (z) This ſection was firſt introduced in Redman's edition,—(;) The cauſe meant is, that the 27. of I. 8. 
transfers uſes into poſſeſſion. See lord Coke's note on ſect. 115. fol. 84. b. 

(2) In Roh. the words pur ſon marriage ou come in N This ſection in L. and M. ſtands the laſt in the chapter of 
Villenage.—(3) From our law's thus permitting a perſon to be a villein by acknowledgment in a court of record, fome have argued, 
that it 1s a legal mode of creating perſonal bondage; with a view to prove, that there is not any thing ſo repugnant in our 
law to domeſtic ſlavery, as is generally imagined, and thence to lay a foundation for more eaſily inferring the lawfulneſs o 
importing ſlavery from our colonies. But in another place we have had occaſion to object to this way of conlidering the 
_ acknowledgment, and to explain, why it ſhould be deemed merely a confelſion of that immemorial antiquity in the villeins 

flavery, which was otherwiſe-neceſſary to be proved. See the editor's Argument in the Caſe of Somerſett a Negro, 60 to 65.and Hob. 99.— — 
(4) The words if it be pleaded are material; for in evidence before a jury the copy of a record will be a ſufficient proof of its exiſtence 
and contents. See Law of Niſ. Pri. 226. ed. 1775. Com. Dig. tit. Certiorari. | 


—— — 
we muſt apprize the reader, that there is an expreſſion of lord chief juſtice Vaughan in his reports, which conveys or ſeems — 
| conv 


Lb. a. Of Villenage. Sect. 176, 177. 118 


ment, for that they are no courts of record, becauſe they cannot hold plea of debt or treſpaſſe, (14. H. 8. 15. x, Rol. Abr. 
if the debt or damages doe amount to forty ſhillings, or of any treſpaſſe vi & armis (1). 543. 
Monumenta, que nos recorda vocamus, ſunt wveritatis & wetuſlatis veſtigia. 


Sect. 176. 
Es, frank Jome ad d. Bu if a freeman hath divers 
FE vers iſſues, & puis il con- 


4- iflues, and afterwards he con- 
feſſe luy meme deſire villein a un feſſeth himſelfe to be a villaine to 
auter en court de record; uncore 


another in a court of record ; yet 
les iſſues, que il avera devant le thoſe iſſues, which he hath before 
confeſſion ſont franks, mes les 


the confeſſion are free, but the 
i ue, que il avera apres le con- iſſues, which he ſhall have after 
feſſion, ſerront villeines. the confeſſion, ſhall be villaines. 
This is ſo evident as it needeth no explication. 


Sect. 177. 


IN this caſe before the 


JTEM, þ le vil- 

lein purchaſe terre, 

et alien la terre a un 
auter devant que le 
ſeignior enter, don- 
ques le ſeignior ne 
port enter; car il ſer- 
ra adjudge ſon follie, 
gue il mentra pas, 
guant la terre fuit en 
le maine le villein. 
Et 1ffint eſt dex biens. 
Si le willeme achate 
biens, et eux vend 
ou done a un auter, 
devant que le ſeig- 
nior ſciſiſt les biens, 
adongues le ſeig- 
nior ne poit eux ſet- 
fer. Mes þ de ſeig- 
nior, devant àſcun 
fiel vender ou done, 
vient deins la ville la 
lou tielx biens ſont, et 
la, overtment enter 
les vicines, clatma les 


biens, et ſeiſiſt parcel 


LS O, if a villaine 

purchaſe land, and 
alien the land to an- 
other before that the 
lord enter, then the 
lord cannot enter ; for 
it ſhall be adjudged 
his folly, that he did 
not enter, when the 
land was in the hands 
of the villaine. And 
ſo it is of goods. If the 
villaine buy goods, and 
ſell or give them to 
another, before the 
lord fſeifeth them, 
then the lord may not 
ſeiſe the ſame. But if 
the lord, before any 
{ſuch ſale or gift, com- 
meth into the towne 
where ſuch goods be, 
and there, openly a- 
mongſt the neighbors, 
claime the goods, and 
ſeiſe part of the goods, 
in the name of ſeifin 


ories, 


lord doth enter, hee hath 
neither ius in re nec {us ad rem, 
but onely a poſſibilitie of an 
eſtate, which eſtate he muſt 
gaine by his entry; and 
therefore if the villaine doth 
by way of prevention alien 
before the lord doth enter, the 
lord is barred of the poſſibi- 
lity, which he had to the 
land, for ever. [a] Si autem 
ſerous vendiderit feodum, quod 
fibi & heredibus perquiſiverit, 
antequam dominus ſeifinam inde 
ceperit, valet donatio, et _—_ 
nus fibi ipſi imputet, quod tan- 
— 2 But [3] if 
the villaine of the king pur- 
chaſeth land, and alieneth, 
before the king (upon an 
office found for him) doth 
enter, yet the king after office 
found ſhall have the land; 
quia nullum tempus occurrit re- 
, as Littleton himſelte ſaith 
in the next ſection (2). And 
yet, after office found, the king 
ſhall not have the meane pro- 


(Dr. & Stud. 140. 2. Rol. Abe 
735.) 


8 Fleta lib. 3. ca. 13. Britton 
ol. 98. a. 19. E. 2. Dower 17. 


LI] 35. E. 3. tit. Villenage 22. 
9. H. 6. 21. per Babington. 12. 
H. 7. 12. 


(8. Co. 170. 7. Co. 28. 2. Rol. 
Abr. 734. 


fits; becauſe the title i by 


the ſeiſure. 


Purchaſe terre. 
The like law is of ſeigni- 
advowſons, rever- 
ſions, remainders, rents, 
commons Ccertaine 
ſuch like certaine inheritan- 
ces, wherein the villaine 


and 


x hath 
(1) See poft 260. a.—(2) See pet 119. a. 
; : Continuation of notes to 115, a. from 117. 4. 
(15) It having been denied by perſons of conſiderable reſpect, that ſuch a preſcription is good, we ſhall give ſome account of the 
ſtate of the arguments for and againſt it. The general ground, on which lord Coke aſſerts the preſcription to be lawful, is, firfl, that 
a ſtatute, though expreſſed in negative words, yet, if it is a mere affirmance or declaration of the common law, may be preſcribed 
againſt ; and ſecondly, that the ſtatute againſt cutting down trees in a foreſt without view of the foreſter, are negative — of 
this ſort. As to ws (Lg of theſe propoſitions, we have endeavoured to evince it's reaſonableneſs in a former note; in which alſo 
the reader is referred to the various authorities on the ſubje&, for the purpoſe of ſhewing, that they greatly preponderate in 
favour of lord Coke. See note 13. In reſpect to the ſecond propoſition, the authorities not only ſupport it, but are ſo uniform, 
that we do not find it any where controverted. See note 14. The particular argument for the preſcription conſiſts principally of 
various allowances of it at eyres of the foreſt, and of two expreſs adjudications of the point on demurrers in courts of common . 
The cited inſtances of allowances are not few; for, beſides the three caſes of Henry de Percy Thomas lord Wake of Liddel and Gilbert 
de Acton here mentioned by lord Coke, he in his fourth Inflitute cites another, which was in the 8th, of Edward the third on a 
claim by Thomas Pickering and Margaret his wife. See 4. Inſt. 297. The caſes at common law are Selliager's, and lord Hatton's. 
The former is ſtated by lord Coke to have been before the Exchequer in the time of Elizabeth, and to have been adjudged p 
argument and long adviſement ; and probably is the ſame caſe he here cites as one of the 16th. of Elizabeth. See 4. Inſt. 297, and 
12. Co. 22. The latter is taken notice of by judge Croke, who reports lord Coke to have cited it as a judgment on demurrer in 
the King's Bench. Cro. Jam. 155. To theſe authorities we may add an extrajudicial opinion of all the judges, on being conſulted 
| by James the firſt; the words of which ſeem to imply, that a cuſtom for cutting wood in the kinz's foreſts without view of the 
toreſter may be good. See the third reſolution of the judges in 4. Inſt. 299. It is ſaid too, that in acaſe of the 19. of E. 1. between 
the prebend of Chichefler and the earl of Arundel, iſſue was joined on ſuch a cuſtom ; from which it may be inferred, that in thoſe 
ancient times the goodneſs of the cuſtom was not doubted. W. Jo. 290,—On the other hand Jord Lovelace's caſe, whoſe 
claim came before an eyre in the $th of Charles the firſt, is a direct deciſion againſt the allowance of a preſcription for 
cutting wood without view of the foreſter ; and in that caſe lord chief juſtice Richardſon, when this part of the Commentary 
upon Littleton was referred to, denied lord Coke's general dofrine about negative ſtatutes declaratory of the common law. W. 
Jo. 270, Two other adjudications, to the like effeck, appear to have been made at eyres in the ſame reign; one of which was 
on a claim by the tenants of the manor of Bray, who, in proof of the cuſtom they alledged, offered in evidence an inquifition 
of the reign of Edward the ſecond. W. Jo. 289, 290, 348. The principle, on which Noy attorney-general argued in theſe 
cales, was a general one, that negative ſtatutes, ſuch as thoſe which occur againſt cutting wood in the king's foreſt without 
licence, cannot be controuled by cuſtom or preſcription. To prove this he appealed to a caſe from a year-book of Henry the 


ith ; 


[ — 


convey a different opinion ; for, ſpeaking of the guardian under the ſtatute of Charles the ſecond, he ſays, this new guar _ 


* =y 
„ 2 


3. H. 4. 16. 46. E. 3. Barre 217. brought by the villaine, a releaſe made to the defendant by the lord is a goo 


Lib. 2. Cap. 11. Of Villenage. Sect. 177. 


_ Ie 2 —_—_ * des biens, en noſine de of all the goods which 
tne villame urc . . . 8 

as bo — feetaile, ſeiſin de touts les brens the villaine hath or 
or for lite, if the ge ne we que le villeine ad ou may have, &c. this is 
_ 8 cogent he aver poit(1), &c. ceo a good ſeiſin in law, 

, 7 . . 

lord. But yet the iſſue of the eſt dit bon ſeiſin en and the occupation, 
villaine ſhall recover the land ey 3 et le occupation, which the villaine hath 
then the lord may enter. que le villeine ad a- after ſuch clayme in 
Alien la terre. Alien pres tiel claime en les the goods, ſhall be 


commeth of the verbe alien- Hens (2) ſerra pris en taken in the right of 
are, id eſt, alienum fucere, vel ( ) /e P 8 


ex noftro dominio in alicnum le droit le ſe Zen. the lord. 

transferre, five rem aliquam in | 

dominium alterius transferre. If a freeman hath iſſue, and afterward by confeſſion becorameth 
bond, and purchaſe lands in fee, and, before the lord enter, he dieth ſeiſed, and the land 
deſcends to his iſſue which is free; in this caſe the lord ſhall not enter upon the heire, and yet 
this is a deſcent and no alienation, The like law it is, it the land ſo purchaſed by the villaine 
doth eſcheate to the lord of the fee before any entry made by the lord of the villaine : fo as the 
act of the law, that is, the deſcent or eſcheat may as well prevent the lord of his entry, as the 
act of the party by alienation. 

If a villaine be diſſeiſed before the lord doth enter, the lord may enter into the land in the 
name of the villaine, and thereby gaine the mheritance of the land; but if there be a deſcent 
caſt, ſo as the entry of the villaine be taken away, then the villaine muſt recontinue the eſtate 
of the land by judgement and execution, before the lord of the villaine can enter. And this 
word alien doth not onely extend to alienations of land in deed, but alſo to alienations in law; 
as if the villaine purchaſe land and dyeth without heire, and the land eſcheate, or it there be a 
recovery againit the villaine in a cęſſavit or the like. 


(2. Rol. Abr. 232. 5. Co. 109, Et int eſt des biens, Cc. Biens, bona, includes all chattels, as well real as per- 
. Rol. Abr. 58. Cro. Elia. 380.) ſonall. Chattels is a French word, and ſignifies goods, which by a word of art wee call catalla. 
Now goods, or chattels, are either 8 or reall. Perſonall, as horſe and other beaſts, 
houſholdituffe, bowes, weapons, and ſuch like, called perſonall, becauſe for the moit part they 
belong to the perſon of a man, or elſe for that they are to be recovered by perſonall actions. 
Reall, becauſe they concerne the reality, as tearmes for years of lands or tenements, wirdil:ips, 

the intereſt of tenant by ſtatute ſtaple, by ſtatute merchant, by elegit and ſuch like. 
Bona dividuntur in mobilia & immobilia, Mobilia rurſum dividuntur in ea, qua ſe moment, & 
ab aliis moventur. But, by the common law, no eſtate of inheritance or freehold is com- 
prehended under theſe words bona or catalla (3). And it is to be obſerved, that as the title of 
the lord to his villaine's lands beginneth by his entry, ſo his title to the goods beginneth by the 
ſeiſure of them. And here againe it is to be obſerved, that where our author, in this branch 
concerning goods, uſeth theſe words (ſell or give) that the fame extendeth as well to gitts in 
law, as gifts in deed. And therefore if a neite hath goods, and taketh baron, by this gift in 
law by — of the mariage, the lord is barred, And ſo it is if a villaine make his executors 

and dieth, by this gift in law the lord is barred, as ſhall be ſaid hereatter, 


3 H. 4 1. 46. E. 3. Bare Ft claime les biens et ſeiſiſt parcel des biens. For aclaime onely of the goods 
217. Doct. and Stud, cap. 43. ful. of the villaine is not ſufficient in law, but he muſt ſeiſe ſome part in the name of all the reiidue, 
—— 8 6. Baldwin as here it appeareth ; or that the goods be within the view of the lord, for the claime and his 
(Ante 88. Poſt. 145. b.) view amount to a ſeiſure, as the clayme of a ward being preſent by word is a ſufficient ſeiſure, 

albeit the gardian layeth no hands ot him. See hereafter ſect. 321. And fo note a diverfity 
[c] 18. H. 6. 23. b. per Aſcovgh. betweene a claime of lands or tenements, and goods. [e] In an action of 18 or detinue 


5 barre; for that 
amounts to a ſeiſure and grant. If the villaine doth buy goods and make his executors, and 
dieth before the lord doth ſeize them, the executors ſhall detaine them againſt the lord of the 
villaine. | 


Ad ou aver port, Sc. Here (&c.) doth imply an excellent point of learning ; for 
that ſuch a claime doth not only veſt the goods, which the villaine then hath, but alſo whick 
he after that ſhall acquire and get (4). But otherwiſe it is of lands of freehold or inheritance ; 
for there ſuch a gencrall entry or claime extends only to the lands the villaine hath at that 

- time 
ſixth; which, he conſidered as directly in point, and as a judgment that tithe of timber cannot be preſcribed for againſt 
the ſtatute of Hv cædua, though only an offirmance of the old law, merely becauſe the ſtatute is negative. See W. Jo. 270, 
290. and 25, E. 3. c. 3. The year book reported to have been cited by Noy is the zoth. of Hen. 6. but we do not meet with any 
caſe of that year relative to the ſtatute of H cædua, and therefore the 9. of Hen. 6, 56. which is to the point, was probably 
meant; though if it was, it contains no judgment, but only a query, which Brooke, in abridging the caſe, by miſtake calls the 
reporter's opinion. Bro. Preſcription 2. Noy allo cited the earl of Arundel's caſe from a record of the 16. of Edward the ſecond, as 
a deciſion, that a preſcription to cut wood againſt the foreſt ſtatutes was not good. W. Jo. 270. As to the caſes urged againſt him, 
he obſerved, that the caſe between the prebend of Chichefter and the earl of Arundel was of a chace, and the ſtatutes only related to 
foreſis ; that in Percy's caſe the foreſt was xot in the hands of the crown when the ſtatutes were made; and that the caſe of the 
reign of Elizabeth, which lord Coke reports from lord Popham, was of a chace, of which the king was ſeiſed iz right of /:s ducky 
of Lancaſler. W. Jo. 290, 291. It is obſervable however, that Mr. Noy leaves the two caſes of lord Wake and Gilbert de Aden 
wholly unanſwered, though they were cited againſt him. As to the other authorities we have ſtated for a preſcription againſt the 
foreft ſtatutes, or thoſe againſt zegative ſtatures in general being declaratory, they do not appear to have been urged againſt Mr. 
Noy. But beſides the authorities relied on by Noy, there is one more; for judge Croke, after taking notice of the judgment 
for the preſcription in lord Hatton's caſe, reports Popham to have ſaid, that it <vas adjudged otherwiſe about the ſame time in the 
Exchequer, Cro. Jam. 155. However this is irreconcileable with lord Coke's repreſentation of the judgment of the Ercheguer 
both here and elſewhere, unleſs we ſuppoſe him to mean a different caſe. Having thus brought together and digeſted, what we 
found ſcattered in the books on this much litigated ſubject, we ſhall diſmiſs it, leaving the reader to his own judgment, with 
this ſingle remark, If the greater number of authorities, which, unleſs the caſes we have referred to are miſtated or 


miſunderſtood, is in favour of the preſcription, ſhall be thought to be of equal or nearly of equal weight with the re modern 


deciſions on the other ſide; then probably, as the ſubject ſtrikes us, the good ſenſe of lord Coke's diſtinction as to negative 
ſtatutes, together with a conſideration of the multiplicity of books, which favour his general doctrine, will ſo ſtrongly turn 
the ſcale in this particular inſtance of foreſt- law, as ſcarce to leave any doubt. Indeed it was for the fake of explaining, how far 
the general doftrine may be affected by the deciſion on this point of foreft law, that we have detained the reader ſo long upon its 
(1) The words, gue le villein ad ou aver poit, not in L. & M. or Roh,—(2) Inſtead of les bien, it is ley in L. & M. and Rob.—(3) 
See farther as to chattels, Bro, Abr. tit. Chattels, Com. Dig. tit. Biens and Aſets, and Vin. tit. Executors U=Y—Z,—(4) Contra, 
as to the goods afterwards acquired, Dr. and Stud. dial. a. chap. 4. 
Continuation of notes to 113. a. from 114. b. 
Lord Coke next takes for granted, that if there is a deviſe to A. for life, and that after his deceaſe the land Hall be ſold by the 
| l ; te/tator's 


— 


hath the cuflody, not only of the lands deſcendtd or left by the father, but of lands and goods any way acquired or purchajed by ihe infa, 


which 
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time, and not to any other which he ſhall purchaſe after, as by our author in this ſection may 


jultly be collected. 
Sect. 178. 
AJ ES þ le roy BUT if the king hath 85 le roy ad villein, Yite ta. 115. vide Sumfor 


ad un villein, a villeine, who „ 
ue purchaſe terre, & purchaſes land, and _ _ which hath beene 
alien devant que le alien it before the king e, 


entra; uncore le enter; he kin We” 
ae, Ard 1 Jet the king Ou ſ tiel villeine 
roy poit enter, en que may enter, into whole |, , 4, Ge 1 
maines que la terre hands ſoever the land the Kine, mn won . 1 
ö 5 the King's villeine acquire any 35. E. 3. tit. Villenage 22, 
deviendra. Ou f; le ſhal come. Or if the goods or chattels, the proper- 
willein achata biens, villeine buyeth goods, F* of them is in the king be- 


fore any ſeiſure or office ; and 
& eux vendiſt devant and fell them before it is well faid of an ancient 


que le roy ſeiſiſt les that the king ſeizeth author, [AJ Al roy, quant al [d] Mirror cap. 3. 


droit de la corone on a franch 


biens; uncore le roy them; yet the king ate, 2. poet nul temps occur- 


port ſeiſer les biens, may ſeize theſe goods, re; and another [e] ſpeaking (e] Britton fol. 88. Bract. lib, 
en que maines que in whoſe hands ſoever in. he perſon of the king faith, 3: 4%® res dan polknt 
q q oc Nul temps neſt limit quant a 


les biens ſont . Quia they be. Becauſe ul. mes droits. 
nullum tempus oc- lum tempus ocurrit re- 
currit regi. gi (1). 


74 TEM / home leſſa LSO if a man let cer- UIT main 


certeine terre à un taine land to another tenant ve- 
auter per terme de vie, for terme of life, ſaving to ner a la terre. 


avant le reverſion a luy, himſelfe the reverſion, and ; the be cannot 
& un villein purchaſe a villeine purchaſe of the on but upon the 


del leſſor le reverfion ; en leſſor the reverſion; in this land, and he by 


5 i his comming upon 
ceſt cas il ſemble, que le caſe it ſeemeth, that the i 


ſeignior del willeine poit lord of the villeine may purpoſe is no treſ- 


maintenant vener a la preſently come to the land, paſſor; becauſe the 
law giveth him 


terre, & claime le rever- and claime the reverſion power do claim the 


fion come le ſeignior le dit as the lord of the ſaid vil- reverſion, leſt he 
villeine, & per cel claime leine, and by this claime PPE 


le rever/ion eſt mainte- the reverſion is forthwith cannot unleſs he 


in hi ; commeth to the 
nant enluy. Carenauter in him. For in other forme fagers, Heute 


forme il ne poit vener a or manner he cannot come if the villeine 


te reverſion. Car il ne to the reverſion. For he purchaſe a ſeigni- 
ory, rent, com- 


port enter ſur le tenant a cannot enter upon the te- mon, or any other 
terme de vie. Et fal doit nant for life. And if he freehold or inheri- 


demurrer, tangue apres ſhould ſtay untill after the —_— =_ or . 


le mort le tenant a terme death of the tenant for ments of another, 
the 


teflator's executors, they cannot ſell the reverſion, but muſt wait till the death of the wife; and the caſe cited from Bro. Abr, 
Deviſe pl. 1. countenances this opinion, But in one report judge Haughton argues, that the words, after the deceaſe of the tenant 
for life, mean only to mark the determination of his eſtates, mot to limit the time for ſale, and therefore, that a ſale may be in his 
life-time ; and in another judge Clench expreſſes himſelf almott to the ſame purpoſe. 2. Bulſt. 125. Godb. 46. There is alſo a 
caſe againſt lord Coke in 2. Leon. 220. and the point is doubted in Cro, Cha. 382,—See further in reſpect to ſuch deviſes, Vin. 
Abr. K. E. to S. E.—(3) The caſe cited in the margin from 19. H. 6. is in fo. 23. (4) See 115. a. ; > 

(1) See Acc. 41. b. 57. b. 90. b. 118. a. 294. b. and for inſtances, Plowd. 243.—Bur the rule of zullum tempus occurrit regi is ſub- 
je&t to various exceptions, both at common law and by flatute.—1. There are many caſes, in which the ſubje&t may make title 
againſt the king by preſcription, as to treaſure-trove, waifs, eſtrays, and ſuch other things as may be ſeized without matter of 
record. Ante fol. 114. a and b.—2. In ſome caſes the king's right neceſarily fails for want of exertion in due time, either 
becanſe the ſubje of his right determines before he claims it, or Becauſe it is /fecially limited in point of time by its creation. An 
inſtance of this is, where the land of tenant for life is found to be forfeited, and he dies before ſeizure by the king; for it is 
then too late to ſeize for the king, who, as Staundford expreſſes it, hath ſurceaſed his time, the eſtate forfeited being determined, 
and the right of entry being in tim in reverſion. Staundf. Prærog. 32. b. The law is the ſame, where the king is intitled to 
the next preſentation, in which caſe, if another preſents, and the incumbent dies, the king cannot have the ſecond or any ſub- 
ſequent preſentation, This was the opinion of Browne juſtice againſt Weſton in Willion and Berkeley, Plowd. 243. 249. and was 
ſo adjudged in Baſkerville's caſe 7. Co. 28. a. Lord Chancellor Egerton finds fault with the doctrine of this laſt cafe ; but his 
objections do not appear in the leaſt ſatisfactory. See his obſervations on lord Coke's Reports 8.—3. Sometimes lapſe of time 
drives the king 1% 4 ſuit. Thus by the ſtatute of the 13th. cf Richard the IId. and according to lord Coke by the common law, if 
the king preſents to a benefice already full with an incumbent, the king's preſentee ſhall not be received by the ordinary, till 
the king has recovered his preſentment by due proceſs of law. 13. R. 2. ſt. 1. Cc. 1. Staundf, Prærog. 32. b. 2. Inſt. 358. Poſt, 
344+ b. See alſo Cro. Jam. 385. 4. H. 4. c. 22. Gibſ. Cod. iſt. ed. 802.4. There are ſeveral ſtatutes, which wholly extinguiſh 
the king's title, if not exerted within a limited number of years. By a ſtatute of the 14th, of Edward the third, the king loſt 
bis preſentment, where he was intitled by having in his hands the temporalties of a biſhoprick or the lands of a perſon within 
age, unleſs he preſented within three years after the voidance. But this ſtatute was ſoon repealed. See 14. E. 3. it. 3. c. 2. 
25. E. 3. ſt. 3 c. 2. 2. Gibſ. Cod. it. edit. 800. The chief ſtatutes, for limiting the king's title to a certain time, now in force, 
are the 21. of jam 1. c. 2. and the 9. of Geo. 3. c. 16. By the former the — 18 diſabled from claiming any manors lands or 
hereditaments, except libei ties and franchiſes, under a title accrued 60 years before the beginning of the then ſeſſion of parliament, 
unleſs within that time there has been a poſſeſſion under ſuch title. But the efflux of time rendering this proviſion continually 
more ineffectual, the latter itatute introduced one of a permanent kind, by limiting the king to ſixty ears before the commence- 
ment of the ſuit or proceeding for recovery of the eſtate claimed. See further a Commentary on the 21. Jam. in 3. Inſt. 188. See 
_ ailo ſomething relative to the rule of xullum tempus occurrit regi, in Hob. 152. 154. 347+ : | 


- 


— — 


which the guardian is ſocage had nat, Vaugh, 186,—It is ſuperceded both as to the body and lands, if the father _— — 
| PP 0 


"tab a 


Cap. 11. 
the lord may law- 
fully come to the 


Of Villenage. Sect; 180, 


life, then perchance he 
ſhould come too late. For 
peradventure the villeine 
will grant or alien the 
reverſion to another, in 
the life of the tenant for 


de vie, donques per cas 
i viendra trope tarde. 
Car peraventure le vil- 
leine voile granter ou 
aliener le reverfion à un 
auter, en le vie le tenant 


land to make his 

claime to the ſeig- 

niory, rent, or other 

rofit out of the 

Vide 41. E. 3. tit. Audita que- land. But if the 
rela 18. 12, H. 4. tit. Execntion. yilleine purchaſe a 
28. F. N. B. 104. 1. H. 7. ſeigniorie, or a rent, 


T5. b. 


13. H. 14 b. 


Fleta Hb. 5. cap. 14. 


common, or other 


a terme de vie, &c. 


life, &c. 


inheritance fluing out of the land of the lord himſelfe, it is ſaid, that the ſeigniorie, 
rent, common, or ſuch other inheritance, is extinguiſhed in the lord's poſſeſſion without any 


claime. 


Grant. Here muſt be intended an attornement ; for after the grant and before attorne- 
ment the lord may not (1) claime the reverſion (2). 


tenant auter vie, tenant 


ing all theſe eſtates the lord ma 


tor lite. 


oO 


AP von * Aqdwvocatio 

ſo called; becauſe the 
right of preſenting to the 
church was firſt gained by 
ſuch as were founders, bene- 
factors, or maintainers of the 
church; wiz. rationis fun- 
dationis, as where the anceſ- 
tor was founder of the church; 
or ratione donationis, where 
he endowed the church ; or 
ratione fundi, as where he 
gave the ſoile, whereupon 
the church was built. And 


En la vie del tenant per vie, &c. Here by (Ec.) is included tenant in taile, 


y ſtatute marchant, ſtaple, elegit, and for yeares; for dur- 


Sect. 180, 


N meſme le ma- 
ner eft, lau un 


villein purchaſe un 
advowſon, dun eſgliſe 
plien dun incumbent, 
le ſeignior del vil- 
lein poit vener al dit 
liſe, & claime le dit 
advowſon, & per cel 
claime Padvowſon eſt 


Y claime the reverſion, as well as in caſe of the tenant 


N the fame manner 

it is, where a villeine 
purchaſes an advow- 
ſon of a church full 
of an incumbent, the 
lord of the villeine 
may come to the ſaid 
church, and claime the 
faid advowſon, and by 
this claime the advow- 


therefore they were called en luy. Car fil doit fon is in him. For if 
advocati. I were alſo 4 . . 
called hond, and thereupon ©#feNa4re tanque apres he will attend till after 


the advowſon is called xs 
patronatus. And in one word, 
advowſon of a church is the 
right of preſentation or col- 
lation 7 the church. Advo- 
eatus eft ad quem pertinet jus 
advocationis 5 par 5 
wt ecclefiam nomine proprio, non 
alieno, poſfit præſentare. Every 
church 1s either preſentative, 
collative, donative, or elec- 


tive. Fide ſection 645. 648. 


le mort incumbent, 
& adonque a preſen- 
ter ſon clerke a le dit 
eſghſe, donque, en le 
meane temps, le vil- 
leine poit aliener le 
advowſon (3), & if- 
int ouſter le ſeignior 
de fon preſentment. 


the death of the in- 
cumbent, and then to 
preſent his clarke to 
the ſayd church, then, 
in the mean time, the 
villein may alien the 
ad vowſon, and ſo ouſt 
the lord of his preſent- 
ment. 


74. E. 3. 30. 25 E. 3. 47. 38. Plein dun incumbent, If the church be teſentative, the church is full by admiſſion 


E. 3.9. 44+ E. 3. 3. 9. H. 6. and inftitution 
31. 22. H. 6. 27. 


34. b. Vide ſect. 648. 


(Poſt. 344 3.) 
10. H. 6. 7. 


E. 4. induction. 


againſt any common perſon ; but againſt the king it is not full untill 


Incumbent. Commeth from che verbe incumbo, that is to be diligently reſident, id 9%, 
obnixe operam dare; and when it is written encumbent, it is falſely written, for it ought to be 


incumbent, as Littleton doth here (4). 


on his benefice. 


And therefore the law doth intend him to be reſident 


Le 


(1) This is apparently an error of the preſs, the ſenſe requiring the omiſſion of ot, Accordingly the iſt edition is without 
it. But the error appears in all the ſubſequent editions, | 


(2) But now by the 9. Ann. c. 16. ſ. 9. the 
(3) Sc. L. & M. 


(4) However in L. & M. and Roh. the word is encombent. 


grant of a reverſion is perfect without attornment. 


2 of 5 5 
when the infant, wh 


a teſtamentary or other guardian according to the ſtatute of 12, Cha. 2. See chap. 24.—Regularly it ends» 
ether male or female, attains fourteen ; though ſome ſay, that this muſt be underſtood, only where another 


guardian, either by election of the infant or otherwile, is ready to ſucceed, and that the guardianſhip in ſocage continues in 
the mean time. Andr. 313. | 


As to guardianſhip by nurture, it only occurs, where the infant is without any other guardian; and none can have it, except 


the father or mother. 8. E. 4. 7. b. Br. Guard. 70. 3. Co. 38.—lt extends no further than the cuſtody and government of the 
infant's perſon, and determines at fourteen in the caſe both of males and females. Ibid. —Lord chief baron Comyns refers to 
Fleta, as if according to that ancient book grandfathers and great grandfathers might be guardians by zurture. Com. Dig. v. 3. 
P- 427. But the paſſage cited doth not point at this ſpecies of guardian, it deſcribing the patria poteflas in general, and being 
apparently borrowed from the text of the Roman law ; nor will it bear the lealt application to guardianſhip, as our own law 
regulates 1t,—(14) The direct object of the 4. & 5. Ph. & M. was to prevent the taking aa ay or marrying maidens under ſixteen 
inſt the conſent of their parents. But the ſtatute prohibited it in terms, which implied, that the cuſtody and education of 
females ſhould belong to the father and mother, or the perſon appointed by the former. It is obſervable on this ſtatute, 
» though the title is confined to maidens being ixheritors, and the preamble ſpeaks only of ſuch as be heirs apparent, or have 
or perſonal eſtate, yet the enacting part mentions maidens under ſixteen generally. For other caſes on this ſtatute beſides 
Ratcliff's, ſee Poph. 204. Cro. Cha. 465. 1. Sid. 362. 2. Mod. 128. 3. Mod. 84. 168.— (15) There is now another ſtatute in 
F — 2 to the appointment of — for the 2a. Cha. 2. c. 24. after taking away guardianſhip in chivalry, enables the 
father by deed or will atteſted by two witneſſes to appoint, who ſhall be guardians of. his children after his deceaſe. The 
ſubſtance of this parliamentary regulation is, 1. That the father ſhall have the power, though under twenty-one. 2. That he 
hall have it as to all his children under twenty-one and unmarried at his deceaſe, or born after. z. That he may appoint any 
. perſons, except popiſh recuſants. 4. That the appointment may be either in poſſeſſion or remainder. 5. That be may appoint 
the guardianſhip to laſt till twenty-one, or for any leſs time. 6. That the appointment ſhall be effectual againſt all claiming 
as guardians in ſocage or otherwiſe. 7. That the guardian ſo appointed ſhall have raviſhment of ward on treſpaſs, and recover 
damages for the ward's benefit. 8. That ſuch guardian ſhall have the cuſtody of the infant's eſtate both real and perſonal, and 
have the ſame actions in relation to them as a guardian in ſocage, 9. That the ſtatute ſhall not prejudice the cuſtom of London or 
any other city or corporate town. For caſes on ee eee ſtatute, ſee tit. Guardian in Vin. Abr. and Com. 1 ü 
— an 
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120 
Le ſeignior del villeine poit vener al egliſe & claime le dit advowſon. 
Note, albeit the advow ſon is a thing incorporeall, and not viſible, yet, becauſe the principall 
duty of the preſentee of the patron 1s to be done in the church, the claime of the lord of the 
villeine muſt be made there; and by that claime the inheritance of the advowſon ſhall be veſted 


in the lord ; for every claime or demand to deveſt any eſtate or intereſt muit be made in that 
place, which 1s moſt apt for that e 


Apres la mort del incumbent, Nota, a church preſentative may become void DeR. & Stud, b. 2. ca, 3m. 6. 
ſire manner of wayes, wiz. by death, whereof Littleton here ſpeaketh. 2. By creation. 3. E. 3. 180. 10. E. 3. 482. 25. E. 
By reſignation, 4. By deprivation. 6, By ceſſion, as by taking a benefice incompatible, hy Z — 3: ＋ re. 1 

Et donques a preſenter ſon clerke al dit egliſe, &c. A preſentation is de- N. . * 
rived a preſentando ; quia preſentare nibil aliud eff, quam preſto dare, ſeu offerre. And Littleton 
here briefly expreſſeth the chect of a preſentation ; for it is the act of the patron offring his 
clerke to the biſhop of that dioceſſe, to be inſtituted to ſuch a church, in theſe or the like 
words directed to the biſhop, praſento vobis A. B. clericum meum ad ecclefiam de Dale, c. 


This may be done as well 5 word, as by writing; and if it be by writing it is no deed, for fe ace. r e . 


the preſentation is of the clerke, and the direction te the biſhop, ſo as this writing is in nature V7. 4 

of 4 to the biſnop: and this is the reaſon, that the king himſelfe may — 4 by word, 25 s 449 : 

as elſewhere is ſaid, A villein at this day purchaſeth an advowſon in fee, the church becomes 

voide, the lord for one hundred pound given by A. B, clerke preſents, him to the church, and 

his clerke is admitted, inſtituted, and inducted ; yet this gaineth not the adrowſon to the (2+ Ro. Abr. 33.) 

lord. [4] And fo it is in that caſe, if any on the behalfe of K. B. had given or contracted with [4] Aejudge in communi baneo, 
the lord in conſideration of any valuable thing to preſent A. B. to the ſaid church, albeit it Her es,!“ Eliz. inter 
had beene without the conſent or knowledge of A. B. yet it ſhould not have veſted the advow- e Adjudged in W 
fon in the Lord. But this was not law when Littleton wrote. [e] But now by the ſtatute of Bench. Mich. 13. Ja. in a * 
— Eliz. the preſentation, admiſſion, inſtitution. and induction in both the ſaid caſes and in the imp. brought by the king againſt 
ike are made voide (1), where before the ſaid ſtatute they were but voidable by deprivation (2). yr biſhop of Norwich, Thomas 
And if a man preſent by uſurpation to a benefice, by reaſon of any corrupt contract, agree--q,, | err 


6. 0,6 . . g for the vicarage cf H II i 
ment, &c, that preſentation, and the inſtitution and induction thereupon are void; for that Suffolk. Y ö 


act extends to all patrons as well by wrong as by right. But where any preſents by uſurpation, (Cro. Jam. 38 5. Lob. 25. Hob, 
the rightfull patron, and not the king, ſhall preſent ; for otherwiſe every rightfull patron may 165. 12. £0. 100. 73. 3. Inſt, 
loſe his preſentation, And ſuch an incumbent, that commeth in by reaſon of any ſuch cor- 1 2 * mw 2 ws 
rupt agreement, is ſo abſolutely diſabled for ever after to be preſented to that church, as the . as beh. — 11. yy bo 
king himſelfe, to whom the law giveth the title of preſentation in that caſe, cannot preſent 63, Cio. Cha. 331.) : 
him againe to that church; for the act, being made tor ſuppreſſion of ſymony and ſuch corrupt 

agreements, ſo bindes the king in that caſe, as he cannot preſent him that the law hath diſ- 

abled (3), for the words of the act be, ſhall thereupon and from thenceforth be adjudged a 

$fabled * in law to have or enjoy the ſame pep And the party being diſabled 1/ PI. Com, 502. 27. H. 8. 
by the act of parliament (which being an abſolute and di law) cannot be diſpenſed withall des 8 70 IT. * H. 
by any grant, &c. with a non ohſtante; as it may be, when any thing is prohibited /% modo, oh F. N. B. ng 5 
as upon a penalty ou to the king (4). And the ſaid act doth not onely extend to bene fices 

with cure, but to dignities, prebends, and all other ecclefiaſticall livings. 


Clerke. Clericus is twofold, ecclefiaſticus (which Littleton here intendeth) and he is 4. H. 4. ca, 12. 
either ſecular, or regular, ſo called becauſe he is /ervus & hareditas domini : and laicus, and 
is — 2 is ſignified a pen - man, who getteth his living in ſome court or otherwiſe by the 
uſe of his pen. 
Note, it the church becommeth void, albeit the preſent avoidance be not by law grantable 
over, yet may the lord of the villeine preſent in his owne name, and thereby gaine the inhe- 
ritance of the advowſon to him and his heires ; for albeit it be not grantable over, yet it is not C Ante x19. a.) 
meerly a choſe in action; [g] for if a feme covert be ſeiſed of an advowſon, and the church {z) 14. H. 4. 12. 28. E. 3. 25. 
becommeth void, and the wife dyeth, the huſband ſhall preſent to the advowſon ; [/] but 13, E. 3. guete im. 57. 


otherwiſe it is of a bond made to the wife; becauſe that is meerely in action. | 40% 2 pod. * 01 8 
Ro. Abr. 345 ) 


Sect. I81. 
7 TEM 1 y ad vil. LSO there is a vil- LY Illein regardant. 


leine regardant, leine regardant, ; ”. ps. ni 
& willeme en gros. and a villein in groſſe. nour; becauſe he hath che 8. H.7. f. 


| | charge 5 
(1) Though the perſon preſented is not privy to the ſimony, yet the preſentation is void, the ſtatute makiog no diſtinftion 
in this reſpect, but giving the turn to the king as a puniſhment of the patron. Adjudged 12. Co. 100. Agreed 12. Co. 73. 
(2) The effect of 4 difference between void and woidable, in the inſtance of a fimoniacal preſentation, may be ſcen in 
Windſor's caſe, 5. Co. 102. and Winchcombe's caſe Hob. 165. the judgment in both turning upon it. 

(2) Adjudged accordingly in the king y_ the biſhop of Norwich Hob. 75. Cro. Jam. 385. In Sir Arthur Ingram's caſe 
on the 5. E. 6. againſt the ſale of offices, there was a like deciſion, that the king could not diſpenſe with a diſability created 
by ſtatute. Pot. 234. a. Hob. 75. Cro. Jam. 385. 3. Inſt. 154, When the famous caſe of Sir Edward Hales in the reign of James 
the ſecond was argued, theſe two caſes were urged to prove, that the king could not diſpenſe with the diſability for not taking 
the oaths and ſacrament according to the 25, Cha. 2. uſually called the teſt act; and lord Coke bimſelf in his Third Inſtitute 
applies them to a like caſe on the 5. Eliz. in reſpect to the oath of ſupremacy. 3. Inſt. 154. The principal judicial authority 
relied on for the diſpenſation was the caſe in the year-book of 2. H. 7. P42 in which, notwithſtanding the ſtatutes making void 
a grant of the office of ſheriff for more than a year, the judges are repreſented to have held a grant for life with a non ob aue to 
be good: But truſting to ſuch an authority only expoſed the weakneſs of the cauſe it was intended to ſultain, The book cited, 
fo far from containing any judgment of the point, ends with an adjournment of the caſe, accompanied with this remarkable 


declaration, that both judges and counſel agreed, what they had then ſaid /hould be taken for nothing. As far too as appears, the Sx 7 . 


rant in queſtion might have been adjudged good on the ground of being within an exception of the ſtatutes. The king alſo , 


ad been ſpecially enabled by the g. H. 5. c. 5. to diſpenſe with the ſtatutes for four years on account of the wars and a peſti- 
lence. But, laſtly and principally, it was an inſuperable objection to the authority of this caſe, that the 23. H. 6. to remove all 


9: g 5 A 
doubts, provides, that the king's grant for more than a year ſhould be void notwithſtanding any nan ab/ante. What reſpet EFT 


could be due to a judicial opinion, declaring a diſpenſation good, which the legiſſature itſelf had poſitively enacted ſhould be vid? 
Vet it is not to be concealed, that in the report of Calvin's caſe, Lord Coke jultifies the king's diſpeniativn in this inſtance on 
the pripciple of its being beyond the power of parliament to take away his right to the ſervice of his ſubjects. Calvia s cale 7. 
Co. This ſtrange language is the more unaccountable; as it is inconſiſtent with his own doArine here, and in the cale on 
ide ſtatſhe againſt the ſale of offices. 1 . . 

(4) But by the bill of rights, 1. W. & M. it was declared, that, from the then ſeſſion of 3 no diſpenſation with any 
Ratute ſhould be valid, unleſs ſuch ſtatute allows it, and except in ſuch caſes as mould be ſpecially provided for the then ſeſſion. 
1. W. &. M. ſeſſ. 2. c. 2. ſ. 12. The occaſion of this excellent proviſion was the equally extravagant and unwarrantable exerciſe 
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and the continuation of the latter book. The nature of this new kind of guardianſhip, which the ſtatute profeſſed ly "—_ 


F AH 


religion; an exceſs, in which, monſtrous as it was, ſeveral of the judges, to the great ſcandal, 


Lib. 2. Cap. 11. Of Villenage. Sect. 182,184; 


charge to do all baſe or vil- Villein regardant eſt, A villein regardant is, 
lenous ſervices within the g ir . 

fame, and to gard and keep Hicome, home eft ſeri as if a man be ſeiſed of 
the ſame from all filthie or dun mannor, a que un a mannor, to which a 


loathſome things that might _ 17, - 11. . 
mtey ler and "bs fre, villein eft regardant, villeine is regardant, 


is not certaine, but he & celuy, que eſt ſeiſie and he which is ſeiſed 


mult have regard to that ; 
r del dit mannor, ou of the ſaid mannor, 


him. And thereupon he ceux, que eſtate il ad or they whoſe eſtate 

Sag 2. fo. 26, Mir. ca. 2. is called regardant, a qzo en meſme le mannor, he hath in the ſame 
19, praſtandum fervitium incer- hes de le di ha be 

tum & indeterminatum, abt ount ęſte ſelſies de le dit mannor, have beene 

ſire non poterit weſpere, quals villein & de ſes aun- ſeiſed of the villein 


fervitium fieri debet mane, * ; 
Viz, ubi quis facere tenetur ceſt ors, come villeins and of his anceſtors as 


quicquid ei preceptum fuerit, & niefs (1) regardants villeins and niefs re- 
as before hath beene obſerv- | 
Vide. by. e 2 mannor, de gardant to the ſame 
hereafter, that no other temps ont ata ite mannor time out of 
_ l ſaid * be ert ne Curt. Et villeine memory of man. And 
ant ut one a villeme: . . 
UI 20. E. 3. tit. Iſſue 30. [7] yet in old Cooker it was &# groſſe ft, lou un villein in groſſe 18. 
ſometimes applyed to ſer- home ſeiſie dun man- where a man is ſeiſed 
OE? nor, a que un villeine of a mannor wherunto 
In groſſe: le that eſt regardant, & il a villein is regardant, 
which belongs to the perſon graunt meſine le vil- and granteth the ſame 
of the lord, and belongeth ſein per ſon fait a un villein by his deed to 


3 lands, autre, dongues il eſt another, then he is a 
villein en groſſe, & villein in groſſe and 
nemy regardant. not regardant. 


Sect, 182. 


ri. ex. 2, ect. 18. is needeth no TEM, un home & LSO if a man and 
; explanation, but . 
co adde the fay= ſes anceſtors, que his anceſtours, whoſe 


ing of an ancient au- here il eſt, ount eſte ſei- heire he is, have beene 
thor. Serwage de home fog dun villeine et de ſes ſeiſed of a villeine, and of 
eſt ſubjefion, iſſuant de . 5 | . 

ty grand antiquitie, que anceſtors, come des vil. his aunceſtors as of vil- 
ral franke cep poet eſtre Jeins en groſſe, de temps, leines in groſſe, time out 
trove per bumane remem- 21+ memorie ne curt, ti- of memorie of man, theſe 


brance. N ny,» . 
els ſont villeinesen groſſe, ate villeines in groſſe. 


Sect. 183. 


Th 6. . hrs 705 U fine. In Latine, KT hic nota, gue AN D heere note, 
een finis. [1] Ldeo dici- tiels choſes that ſuch thi 
(Peſt, 262. a. 2. | "a „ gue at 1uch things, 
—_— 0, ts fad cowrdie; potent eſtre grants, which cannot be grant- 


25 quia imponit finem Iitibus | : 
. * — oF eſt exceptio perempte- ne alienees, ſans fait ed, nor aliened, with- 


[*] Clan. li, 8. e. 1. & 5. ge Thar 5 _— ou fine, home, que voile out . deed or fine, a 


cordia, ea conſenſu & licentia aver tiels choſes per man, which will have 


l re- 
) Et nieft not in L. & M. | nh, P 


of the diſpenſing power by James the ſecond, who, having procured the ſanction ofa judicial opinion to a diſpenſation with the 
teſt act in favour of Sir Edward Hales, madly proceeded to a ſuſpenſion of the principal laws forthe ſupport of the eſtabliſhed 
"Weſtminſter hail, gave him 
Wy oppoſing the facrilegs. 
f which the principal 
ice-Vaughan ſeems to 
e king could not 
erſally diſpenſable 
Neuner a penalty 

1 the king's 
right of 
and, ac- 


countenance, the prieſts of the temple of jultice treacherouſly aiding to pollute' it, inſtead of 
Till the time of this prince the doctrine of diſpenſation was received with very important qualificat 
were theſe.-r, It was ſaid, that the king could not diſpenſe with the common law; though lord ch 
deny this poſition. Dav. 75. 3. Inſt. 154. Vaugh. 334.—2. It appears to have been generally agreed, 
diſpenſe with a ſtatute, which prohibited what was malum in ſe.— 3. Malum prohibitum was not deeme 
with; for ſome held, the king could not diſpenſe with a ſtatute, if the prohibition was abſolute, and not ſub 
to the king, or as others expreſs it, where the ſtatute was made for the general good, and not with a vie 
profit and intereſt.4. None contended, that the royal diſpenſation could diminiſh or prejudice the propert 
the ſubject.— 5. It was underſtood, that the king could diſpenſe, not generally, but only in favour of partic | 
cording to ſome, for theſe only in particular inflances —But ſome of theſe diſtinctions had great uncertainty ax ty in them, 
and were ſo open to controverſy, that they only tended to create embarraſſment; and though the others greatly reſtricted the 
largeneſs of the claimed prerogative, yet they were far from obviating the chief objection to ſo formidable a preteh lion. Had 
the boundary of the diſpenſing power been ever ſo clearly marked, ſtill it was wiſe and prudent to annihilate it. So far as it 


reſembled the power of repealing laws, it was an intolerable corruption, wholly irreconcileable with the firſt principle of our 


conſtitution, by which the power of legiſlation cannot be exerciſed by the king without the two houſes of parliament. So far as 
it did not fall within this idea, it was unneceſlary ; for, thoſe acts, which were the fruits of it, might have derived their force 
from other acknowledged powers of the crown, fuch as the right of waiving penalties and forfeitures belonging to itſelf, and 
the prerogative of pardoning.—lt is worthy notice, that, the declaration of rights, which tue lords and commons made on tender- 
ing the crown to William and Mary, diſtinguiſhes between ſuſpending laws by regal authority, and diſſenſing with them. The 
former, being a general and abſolute abrogation for a time, is condemned without any exception; but the latter, being only a 
ſpetial exemption of certain individuals, is merely declared illegal, as it had been exerciſed of late. Alto the bill of rights, though 
it declares againſt the future exerciſe of à diſpenſing power in any caſe, except where the king is ſpecially authoriſed by act of 
parliament, yet contains a proviſo ſaving from prejudice all prior charters grants and pardons. 1. W. & M. ſeſſ. 2. ch. 2. ſe. 
12.&13. If the condemnation of the diſpenſing power for the time paſt had been unqualified, it might have deſtroyed the titles 
under numberleſs ſubſiſting grants from the crown, the validity of which it was deemed moſt equitable to leave to the deciſion 
of the courts of juſtice in the ordinary way.— Such as with to go more deeply into the controverly about the diſpenſing power, 

* may 


* 
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aſter that in ſocage except as to duration, is particularly diſcuſſed in Bedell and Conſtable. Vaugh- 277: and in Lord Shafteſbur * 
| cale 


* | | * OPER n \ 


Ir 


Lib. 2. 
preſcription, ne poet 
auterment preſeriber 
forſque en luy, & en 
g aunceſtors, que 
heire il. eſt, & nemy 
per ceux parols, en luy 
Gen ceux que eſtate il 
ad; pur ceo que il ne 
poet aver lour eſtate 
ſans fait ou auter ej- 
cripture, le quel covi- 
ent deſire monſtre a le 
court, ſi il voile aver 
aſcun advantage de 
ceo. Et pur ceo que le 
rant et alienation dun 
villeine en groſs (3) ne 
gift ſans fait ou autre 


eſcripture,home ne po- 


it preſcriber en un vil. 


lein en gros fans mon- 
trans d'eſcripture, fi- 
non en ſoy meſme que 
claime le villeine, et en 
ſes anceſtors que heire 
il eft. Mes de ties 
choſes, que ſont regar- 
dants ou appendants 
a un mannor ou a au- 
ters terres et tene- 
ments, home poet pre- 
ſeriber, que il, et ceux 
que eſtate il ad, queux 
Jueront ſeiſies de le 
mannor, ou ae tiels 
terres et tenements, 
Sc. ont eſte ſeiſies de 
tiels choſes come re- 
gardants ou appen- 
dants a le mannor, ou 
a tiels terres et tene- 
ments (4) de temps 
dont memorie, &c. (5) 
Et la cauſe eſt pur 
ceo que tiel manor, 


may find the following references uſefũl. For the hiſtory of diſpenſations, ſee Dav. 69. b. Pry 
on power of diſpenſ. with pen. ſtat. For the caſes on the ſubject, ſee the caſe of the merchants of Waterford in 2. R. 3.11. 1. 
H. 7. 2. the ſheriff's caſe in 2. H. 7. 6. b. the doctrine in 11. H. 7. #1. b. 1z, a. Grendon and the biſhop of Lincoln Plowd. $502. 
caſe of the aulnager Dy. 303. Calvin's caſe 7. Co. 15. the Prince's caſe 8. Co. 29. b. caſe of the taylors of Ipſwich 11. Co. 
53. caſe of monopolies ibid. $4. Iriſh caſe of commendam Dav. 68. caſe of cuſtoms 12. Co. 18. the caſes cited ante 
note 3. Colt and Glover v. the biſhop of Litchfield, or Engliſh caſe of commendam Mo. 898. 1. Rol. Rep. 151. Hob. 146. 
Evans and Kiflins v. Aſkwith, W. Jo. 158. Palm. 457. Latch 31. 233. Noy 93. 2. Rol. Rep. 450. caſe of clerk ot the court of 
wards Hob. 214. Needler and the biſhop of Wincheſter Hub. 230. Lord Wentworth's caſe Mo. 713. caſe of diſpenſation 
with 3. Jam. 1. c. 5. againſt a recuſant's holding an office Hardr. 110. caſes of diſpenſation with ſtatutes againſt retailing wine 
and Wright 1, Sid. 6. Thomas and Waters Hardr. 443. 2. Keb. 425. Thomas and Boys, 
Hardr, 464. Thomas and Sorrell Vaugh. 330. 1. Lev. 217. 1. Freem. $5. 115. 128. 137. 2. Keb. 245. 280. 322. 372. 416. 790. 
3. Keb. 76. 119. 143. 155. 184. 223. 233. 264. Sir Edward Halcs's caſe on the teſt act of 25. Ch. 2. in 2. Show. 475. Comberb. 21. 
State tri, v. 7. p. 612. 4. Bac. Abr. 179. and caſe of the ſeven biſhops in the reign of Jam. 2. State tr. 4th, ed. v. f. p. 303. 
Of theſe caſes, Thomas and Sorrel and Sir Edward Hales's are the principal, The former was argued with the greatelt ſolem- 
nity in the Exchequer-chamber, the delivery of the opinion of the judges, of whom the majority was for the diſpenſation, taking 
up a day in four ſeveral terms. The latter was treated with leſs form; but gave occaſion to ſome conſiderable publications on 
the ſubject; particularly lord chief-juſtice Herbert's account of the authorities on which the judgment was given in fir Edward 
Hale's caſe, Mr. Atwood's anſwer to it, and a tract by lord chief-bar-n Atkyns againſt the king's power of diſpenſing with 
penal ſtatutes. In a manuſcript report of fir Edward Hale's caſe, fir Bartholomew Shower is mentioned to have replied to lord 
chief-baron Atkyns. But we have not yet met with any ſuch piece. Mr, Hume's ſtate of the arguments for and againſt the 
diſpenſing power, though written with an evident bias in favour of the crown's prerogative, is worth conſulting. Hume's Hiſt, 
$8v0. ed. v. 8. p. 242.254. See alſo Tyrr. Bibliothec. Politic. 589. to 
tion, in reſpect to fir Edward Hales's caſe and the diſpenſing power, 


without licence; namely, Youn 


Of Villenage. 
ſuch things by pre- 
ſcription, cannot other- 
wiſe preſcribe, but in 
him and in his aunceſ- 
tors, whoſe heire he 
is, and not by theſe 
words, In him and them 
whoſe eſtate he hath ; 
for that he cannot have 
their eſtate without 
deed or other writ- 
ing, the which ought 
to be ſhewed to the 
court, if he will take 
any advantage of it, 
And becauſe the grant 
and alienation of a vil- 
leine in groſſe lyeth 
not without deed, or 
other writing, a man 


cannot preſcribe in a 


villein in groſſe, with- 
out ſhewing forth a 
writing, but in him- 
felfe which claims the 
villeine, and in his 
aunceſtours whoſe heire 
he is. But if ſuch 
things, which are re- 
gardant or append- 
ing to a«mannour, 
or to other lands and 
tenements, a man may 
preſcribe, that he and 
they whoſe eſtate he 

ath, who were ſeiſed 
oh, the. mannor, or of 
ſuch lands and tene- 
ments, &c. have been 
ſeiſed of thaſe, things, 
as regardant or ap- 
pendant to the manor, 
or to ſuch lands and 
tenements time out of 
mind of man. And the 


396. ChandIl. Deb. of the Lords, v. 1. p. 394. 


5757 
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Seck. 183. 


domini regis, vel gjus juſti- 
ciariorum (1). 


finem imponit negotio, adeo ut 
neutra pars litigantium ab eo 
de cœtero poterit recedere (2). 
Of the ſeverall parts of a fine, 
and many incidents to the 


fame, you ſhall reade in my (4. Co. 84. 8. Co. cr.) 
5. Co. fol. 38. Teye's caſe. 


Reports. 


Rue eſtate, e. 


Duorum flatum, as much as to 
lay, whole eſtate he hath. 
Here Littleton declareth one 


excellent rule, [o] that a man ſe] 22. A 


cannot preſcribe in any thing 


by a gue effate, that lyeth in (Dot. Pla, 302, 303, 304.) 


grant, and cannot pafle with- 
out deed or fine ; but in him 
and his anceſtors he may, 
becauſe he comes in by de- 
{cent without any conveyance. 
Neither can a man plead a 
que e/tate in himſelfe, of any 
thing, that cannot paſſe with- 


out deed ; [p] but in an- [e] 32 H. 6. 8. 18.E, 4. 23. 


other he may, as, in barre of 
an avowry, the plaintife may 
plead a gre (tate in the ſeig- 
niory in the avowant. But 
Littleton's words are to be 
obſerved, (home que voile 
aver tiels choſes per preſcrip- 


tion), T heretore [q] when a fe] r. H. 4. $9. 10. R. 2. Ac- 
thing, that lyeth in grant, is tion ſut le caſe 51. 13. E. 3. Br. 
but a conveyance to the thing $74; (Cro. Jam. 673. 10. Co. 


claimed by preſcription, there 57 
a que eſtate may be alledged 
of a thing that lyeth in grant, 
as a man may preſcribe, that 
he and his anceſtors, and all 
thoſe whoſe eſtate he hath in 
an hundred, have time out of 
minde, &c. had a leet, &c. 
this is good, &c. 


[r] Regularly the plain- [] 9. E. 4. 2. b. 29. Af. 19. 2. 
tife ſhall not intitle him by a H. 6. 10. 4%. E. 3. tit. 23. 3. H. 
* e/tate, but he muſt ſhew 6. 28. (Bro. Que eltate 3.) 


ow he came by it; but after 
avowry made, the plaintife 
thall plead a gue tate, be- 
cauſe he is now become as a 
de fendant. 


[5] A man may plead a [.] 41. Af. 2. 40. Aſſ. 28. 2. H. 
que eſtate of a tenancy in taile 4. 20. 15. E. 4. 1. 5-H. 7. 39. 

ö 18. E. 4. 10. 7. E. 6. tit, Que 
eſtate Br. 31. 27. H. 6. 3. 7. 
> El. Dyer 238. (1. Co. 46. 1. 
* Sid. 298. Doc. Plac. 304.) 


or ot an eſtate tor lite, ſo as 
he averreth the life of them 
but he cannot plead a 
eſtate of a leaſe tor yeares (6), 
or at wall. 


[D] A diſſeiſor, abatour, [.] 22 


intruder, recoveror, or any 3 


ſhall 


597.—-For the groge 
ſee Gray's Deb, 


[ T. caſe. J. P. I7: 102, Gilb. 172.—(16) Another ſpecies of Cy guardianſhip is, where by the ſpecial cuſtom of a mano 


22 FAG. 


[* Talis CON + a g. Co, cap. . Statut. de mo- 
cordia finalis dicitur, eo quod do levandi fines, PL. Com, 357. 


383 23 Aſſ. 6. 12. 


H. 6. 34. 6. E. 4. 12. 
1 H. $. Que cfiate Br. 48. 39. 


other that cometh in the 22% H. 6. J. 9. H. 6. Eftop. 25. 


n. on 4. Inſt. 128. to 133. Atkyns 


dingy in, parliame! 
b 592%. 4 36%. 574. de 


_ (1) This, though a juſt deſcription of fines, conſidered according to their original and till apparent import, yet 
inadequate idea of them in their modern application. In Glan ville's time they were really amicable compolitions of aFual ſuits. 
But for ſeveral centuries paſt, fines have been only ſo in name, being in fact ficlitiaus proceedings, in order to transfer or ſecure 
real property, by a mode more efficacious than ordinary conveyances, 
will beſt appear, by ſtating the chief uſes ro which it is 
the uſual time of limitation. Fines, being agreements 


What the ſuperiority of a fine in this reſpect conſiſts of 
applied. —One uſe of a fine is extinguiſhing dormant titles, by ſhortening 
ecerning lands or tenements ſolemnly made in the king's courts, were 


Fe 2. u 


A 32. e YH 
3c. 2 . re, 
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Luc 5 
lere ct u, ee, e ee 


, (* 5 Aſt. 9. 8. H. 7. 4» 5. 28. 


Twas enabled to bar intails in the moſt perfect and abſolute manner; whereas fines, even now, bein 


, 2 my 


ZE 
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Lib. 2. Cap. 11. Of Villenage. Seck. 184. 


ſhall plead a gue gat. | (i) tene- reaſon is, fort | 
[s] 21. H. 4. 81. yy oY = [s] A rg muſt be au Ferres et ( ) fe 18, IO0T that ſuch 


2 4 3: 4 K. it. in_the tenant or de- ments poyent paſſer manor or lands and 

te 8. 1. E. 6. r. 7 a not 

cn 8. Lev. 290) prog 8 - hoot per 1 fans — may paſſe 
ance, from whom he claimeth ; te Oe. y aucna on without 
and yet ſome bookes be to the deed, &c. 
contrary. : 

Le quel covient deſtre monſtre al court. The reaſon wherefore a deed, that is 
leaded, ought to be ſhewed to the court is; becauſe every deed muſt prove itſelfe to have ſuf. 
cient words in law, whereof the court muſt adzudge, and alſo to be proved by others, as by 

witneſſes or other proofe if the deed be denyed, which is matter of fact. 


Per alienation aun Je ait, Sc. Here by (&c.) is implyed, that whatſoever 
paſſeth by livery of ſeiſin, either in deed or in law, may paſſe without deed ; and not only 
the rents and ſervices parcell of the mannor ſhall with the demeanes, as the more principall and 
worthy, paſſe by livery without deed, but all things regardant, appendant, and appurtenant to 
the mannor, as incidents or adjuncts to the ſame, ſhall, together with the mannor, paſſe 
without deed, all which, as here it appeareth, and elſewhere is ſaid, ſtall paſſe, without ſay- 
ing cum pertinentiis (2). 


Sect. 184. 


REgardant © Fideſeb. T eſt aſcavoir, ND it is to be un- 
181. que nul choſe eſt derſtood, that no- 
Appendants. Appen- noſme regardant a thing is named regar- 


dant is any inheritance be- n mannor, Sc. forſ- dant to a mannor, &c. 
longing to another, that is | 


ſuperior or more worthy. Cue villeine. Mes but a villeine. But cer- 
In law 5 called perti- certeine auters cho- taine other things, as 
nens, quaſs invicem tenens : 
holding! one another, a wender come advowſon et an advowlon and com- 
indifferent both to things Common de paſture, mon of paſture, &c. 
1 — 2 a Sc, ſont noſmes ap- are named appendant 
8 things do make Pendants al man- to the mannor, or to 


the difference. But regardant nor ou al terres et (3) the lands and tene- 
Vikas. (as our author, ſaith) is on! 


* 
applyed to a villeine. (*) Ap- tenements, &c. ments, &c. 


H- 8. Dier 30. b. Pl. Com. 381. pendants are ever by preſcription (4) ; but appurtenants may be created in ſome caſes at this day. 
F. N. B. fol. 181. (2. Ro. Abr. (g) As if a man at this day grant to a man and his heires common in ſuch a moore for his backs 
60. 5. Co. 17. b.) leavant or couchant upon his mannor, or if he grant, to another, common of eſtovers, or tur- 

| bary in fee fimple, to be burnt or ſpent within his mannor ; by theſe grants theſe commons are 
appurtenant to the mannor, and ſhall paſſe by the grant thereof, In the civill law it is called 
edjunfum(6), : 

x] 43- AF. p. 10. 42. E. 3-22. [x] If A. be ſeiſed of a mannor, whereunto the franchiſe of waife and ſtray and ſuch like 
| 10. Co, 64, 65. 2. Ro. Abr. are appendant, and the king purchaſeth the mannor with the appurtenances, now are the 
285.) — franchiſes reunited to the crowne, and not appendant to the mannor. But if he grant 

the mannor in as large and ample manner as A. had, &c. it is ſaid, that the franchiſes ſhall be 
appendant (or rather appurtenant) to the mannor. 

Ty] Hill and Grange's caſe. Pl. Concerning things appendant and appurtenant, two things are implied [y], 

Com. 168. Firſt, that preſcription (which regularly is the mother thereof) doth not make any thing 
appendant or appurtenant, unlefle the thing appendant or appurtenant agree in quality and 
nature to the thing, whereunto it is appendant or appurtenant ; as a thing corporeall cannot pro- 
perly be appendant to a thing corporeall, nor a thing incorporeall to a thing incorporeall (7). But 
things incorporeall, which lye in grant, as advowſons, villeins, commons, and the like, may be 

(1. Rol. Abr. 230.) appendant to things corporeall, as a mannor houſe or lands ; or things ee to things incor- 

2] 1. H. . 24. Pl. Com. 169. poreall, as lands to an office. [&] But yet (as hath been ſaid) they muſt agree in nature and 

a] 5. Aff. 9. (1. Sis. 354.) quality; for [a] common of turbary or of eſtovers cannot be appendant or appurtenaut to land, 
[5] 10. E. 3. 5- 37. H. 6. 34. but to a houſe to be ſpent there. [5] Nor a leet, that is temporall, to a church or chappell, which 
26. H. 8. 4. 4. Co. 36, 37. in is eccleſiaſticall. Neither can a nobleman, eſquire, &c. claime a ſeat in a church by preſerip- 
Tirringham's caſe, 4 

For notes to this fide of fol. 121. b. ſee 126. a. 

deemed tobe of equal notoriety with judgments in writs of right; and therefore the common law allowed them to have the ſame 

quality of barring all, who ſhould not claim within a year and a day. See Plowd. 357. Hence we may probably date the origin 
and frequent uſe of fines as feigned proceedings. But this puiſſance of a fine was taken away by the 24. E. 3. and this ſtatute con- 

tinued in force till the 1. R. 3. and 4. H. 7. which revived the ancient law, though with ſome change, proclamations being required 

to make fines more notorious, and the time for claiming being e from @ year and a day to five years. See 24. E. 3. c. 16. 1. R. 
3. c. 7. 4. H. . c. 24. The force of fines on the rights of ſtrangers being thus regulated, it has been ever ſince a common prac- 

tice to levy them merely for better guarding a title again claims, which, under the common ſtatutes of limitation, might ſubſiſt, 

with a right of entry for twenty years, and with a right of action for a much longer time. Another ule or effect of fines is bar- 
ring eſtates tail, where the more extenſively operative mode by common recovery is either unneceſſary or impracticable. The 
former may be the caſe when one is tenant in tail with an immediate reverſion or remainder in fee; for then none can derive 

a title to the eſtate except as his privies or heirs, in which character his fine is an immediate bar to them. The latter occurs, when 

one has only a remainder in tail, and the perſon, having the freehold in poſſeſſion, refuſes to make a tenant to the præcipe for a 

common recovery, which would bar all remainders and reverſions; for, under ſuch circumſtances, all which the party can do is 

to bar thoſe claiming under himſelf by a fine. How this power of a fine over eſtates tail commenced, has been verata gueſiis. The 
ſtatute de donis, after converting fees conditional into eſtates tail, concludes with protecting them from fines, there being ex- 

preſs words for that purpoſe. But the doubt is, when this protection was withdrawn, whether by the 4. H. 7. or the 32. 

H. 8, It is a common notion, into which ſome of our moſt reſpectable hiſtorians have fallen, that the 4. H. 7. was the ſtatute 

which firſt looſened entails ; and thus 1 ene door for a free alienation of landed property has been attributed to the deep 

licy of the prince then on the throne. See Hume's Hiſtory 8vo. ed. v. 3. p. 400. But this is an error proceeding from a ſtrange 
inattention to the real hiſtory of the ſubjet, Common recoveries had been ſanRified by a judicial opinion in Taltarum's caſe, 
as early as the twelfth of Edward the fourth : and from them it was, that intails received their death wound; for, by this fic- 
tion of common recoveries, into the origin of which we mean to ſcrutinize in ſome other place, every tenant in tail in poſſeſſion 
ze! 1 only a partial bar of the 

iffye of the perſons who levy them, muſt in general be an inefficacious mode, In reſpect to the 4.H. 7. it was ſcarce more than 
etition of the i. R. z. the only object of which indiſputably was to repeal the ſtatute made the 34. E. 3. in favour of non 
claims, and againſt them to revive the ancient force of fines, but with ſome abatement of the rigor in point of time and other 

Improvements, as we have already hinted ; a proviſion of the utmoſt conſequence to the ſecurity of titles. Accordingly lord 

Bacon, whoſe diſcernment none will queſtion, in his life of Henry the ſeventh, commends the ſtatute of the 4th of his reign, 

merely as if aimed at non claims. Bac. Hen. 7. in Ken. Comp. Hiſt. zd. ed. v. 1. p. 396. Nor indeed could there have been the 
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uardian of an infant copyholder. See 2. Com. Dig. 399. The nature of this guardianſhip de- 
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Lib. 2 Of Villenage. 


Sect. 1 84. 122 


tion as appendant or belonging to land, but to a houſe; for that ſuch a ſeat belon to the 
houſe in reſpect ef the inhabitancy thereof; and therefore, if the houſe be part of a mannor, 
-et in that caſe he may claime the ſeat as appendant to the houſe for the reaſon aforeſaid. | 

Secondly, that nothing can be properly appendant or appurtenant to any thing, unleſſe the (1a. Co. 104.) 
principall or ſuperior thing be of perpetuall ſubſiſtance or continuance. For example, an ad- ti * 6. = 70. b. 
vowſon, that is ſaid to be appendant to a mannor, is in rei veritate appendant to the demeſnes —— 
of the mannor, which are ＋ perpetuall ſubſiſtance and continuance, and not to rents or ſer- 
vices, which are ſubject to extinguiſhment and deſtruction (1). 

An advowſon is appendant to the mannor of Dale, of which mannor the mannor of Sale is (1. Rol. Abt. 230. 
holden, the mannor of Sale is made parcel of the mannor of Dale by way of eſcheat, the ad- 
vowſon is only appendant to the mannor of Dale. 

And where it is ſaid, that a chamber may be parcell of a corody, and paſſe by the name of 31. H. 6. 15. b. 
the corody, which may be extinguiſhed, there — that hath the corody, hath but his habita- 
tion in the — ; as a fellow of Trinity colledge in Cambridge hath in his chamber, or as 
one, that had a corody and a chamber in an houſe of religion, he had but his habitation only. 
As tor offices of fee, whereunto land may appertaine, they are of perpetuall ſubſiſtance, either 
being in e, or in that they are grantable over. 

ote that an advowſon at one turne may be appendant, and at another turne in groſſe. As 13. E. 2. Quar. imp. 170. 43. E. 

if the mannor be divided betweene coparceners, and every one hath a part of the mannor with- 3: 35: 13. E. 3. Quar. imp. 28. 
out ſaying any thing of the advowſon appendant, the advowſon remaines in coparcenary, and 12. Fa 1 Dier 259. 
yet, in every of their turnes, it is appendant to that part, which they have; and fo it is, 39. $2 H. 6. 35 5 Nr 
if they make compoſition to preſent againſt common right, yet it remaines appendant. But if g. 2. H. 7. 5. (6. Co. 64. a.) 
upon ſuch a partition an pe exception be made of the advowſon, then the advowſon 
remaines in coparcenarie and in groſſe, and ſo are the bookes reconciled. \ 


Common de paſture. ſe] Communia, it cometh of the Engliſh word common, be- [c] Glanvill lib. 3. ca, 36. Bract. 
cauſe it is common to many; and thereupon and accordingly is here called by Littleton com- <q og: & 42. Brit. cap. 55, 
mon of paſture, for that the feeding of beaſts in the land wherein the common is to be had 2 87 * . 
belongs to many. | * 

[4] There be foure kinds of common of paſture, vin. common appendant, which is of [4] 20. E. 3. Admeaſurement 8. 
common right, (and therefore a man need not preſcribe for it) (2) for beaſts commonable (that Temps E. 1. Common 24. 17. 
is) that ſerve for the maintenance of the plough, as horſe and oxen to plough the land, and for E- 2, ibid. 23. 4. H. 6. 22. H. 
kine and ſheepe to compeſter the land, and is appendent to arrable land (3). 6. (1-Rol. Abr. 396. Cro. Cha, 

: : . 542, 6. Co. 69.) 

le] The ſecond is common appurtenant, that is, for beaſts not commonable ; as ſwine, fe] 37. H. 6. 3. 26. H. 8 4 
goats, and the like. [V] a man purchaſe part of the land, wherein common appendant is F. N. B. 18 1. (bier 70. b.) 
to be had, the common ſhall be apportioned, becauſe it is of common right; but not ſo of a [f] 4 Co. f. 37, 38. Kc. Ru- 
common appurtenant, or of any other common of what nature ſoever. But both common ap- * ** caſe, (Hob. 235. 1. 
pendant aud appurtenant ſhall bg apportioned, by alienation of part of the land, to which com- mo Ls 4 Cre. Cha. . 
mon is appendant or appurtenanf? and for common appurtenant one muſt preſcribe (4). diet ex 

[g] The third is common per cauſe de vicinage, which differeth from both the other com- ſg] 8. Co. 78, 79. W. Wilde's 
mons ; for that no man can put his beaſts therein, but they muſt eſcape thither of themſelves cale. (7. Co, 5. Corbet's cale,) 
by reaſon of vicinity, in which cafe one may incloſe againit the other, though it hath beene fo 
uſed time out of mind, for that it is but an excuſe for treſpaſſe. . 

The laſt is common in groſſe, which is ſo called, for that it appertaineth to no land, and 
muſt be by writing or preſcription, Ot common appendant, appurtenant, and in grofle, ſome 
be certaine, that is, for a certaine number of beaſts ; ſome certaine by conſequent, vix. for 
ſuch as be levant and couchant upon the land; and ſome be more incertaine, as common ſauns (1. Szund. 345.) 
number in groſſe, and yet the tenant of the land muſt common or feed there alſo (5). 

There be alſo [4] divers other commons, as of eſtovers, of turbary, of piſchary, of [5] Fleta ubi ſupra. 
digging for coles, minerals and the like. [i] If common appendant be claymed to a [i 18. E. 3. fol. 43. 
mannor, yet ia rei veritate it is appendant to the demeſnes, and not to the ſervices; and . 
therefore if a tenancy eſcheate, the lord ſhall not encreaſe his common by reaſon of that. [4] 27 E. 2. Preſcript. 51. 12. 

. > 9 . , 8. fol. 2. (Cro, Jam. 208. 
[4] If a man claime by preſcription any manner of common in another man's land, and, 55. 1. Ro. Abr, 356, 2. Rot 
that the owner of the land ſhall be excluded to have paſture, eſtovers or the like, this is a Abr. 267. 7. Co. „ . Vent. 
preſcription or cuſtome againſt the law, to exclude the owner of the ſoyle; for it is againſt 391. 1. Saund, 155 
the nature of this word common, and it was implyed in the firſt grant, that the owner of the * Paſch. 26. Eliz, in the King's 
ſoyle ſhould take his reaſonable profit there, as it hath beene adjudged. * [7] But a man may * _— 
. 5 5 . 1. 2. 
preſcribe or alledge a cuſtome to have and enjoy /olam weſturam terre, from ſuch a day till (F. N. B. 180. c. 2. Saund. 326, 
ſjuch a day, and hereby the owner of the ſoyle ſhall be excluded to paſture or feed there (6) ; 1. Rol. Abr. 40g.) 
and ſo he may preſcribe to have /eparalem paſturam, and exclude the owner of the ſoyle from LI Vid. 3. N 3. 29, 30. 4. E. 
feeding there. Nola diwerſitatem. [m] So a man may preſcribe to have /eparalem piſcariam in 5 7 46. E. 3. 23. 15. E. 2. 
ſuch a water, and the owner of the ſoyle ſhall not fiſh there; but if he, claim to have commu- f 1 i 4. 10. H. 7. 24. 
niam piſebariæ, or liberam piſchariam, the owner of the ſoyle ſhall fiſh there (7). And all this hath Temps E. 1, Aﬀiiſe 422. 
beene (2. Rol. Abr. 258.) 


For the notes to this fide of fol. 122. a. ſee 126. b. g : 
leaſt pretence to extend the meaning of the law further, if it had not been for ſome ambiguous expreſſions in the latter end of it. 
Like the 1. R. 3. after declaring a fine with proclamation to be an univerſal bar, it ſaverto all, exceptparties, five years to claim 
after the proclamations of it, Put this ſaving did not ſuit the caſe of the iſſue in tail, or of thoſe in remainder or reverſion; 
becauſe during the life of the immediate tenant in tail, theſe could have no right to the poſſeſſion, and it was poſſible, that he 
might live more than five years from the proclamation of the fine, The framers of the 4, N. 7. foreſaw this ; and therefore 
like the 1. R. 3. it contains an additional ſaving of five years for all perſons, to whom any title ſhould come after the proclama- 
tion of the fine by force of any intail ſubſiſting before z words, which as ſtrongly apply to the iſſue *of. the tenant in tail ng 
a fine, as to thoſe in remainder or reverſion. Had therefore the 4. H. 7. ſtopped here, what the learned and inſtruttive obſerver 
on our ancient ſtatutes writes would be ſtrictly juſt, that, inſtead of deſtroying eſtates tail, the ſtatute expreſely faves them. 
Barringt, on. Ant. Stat. ad. ed. p. 337. But a ſubſequent part of the ſiatute, in declaring how a fine ſhall operate on ſuch as 
have five years allowed, if they do not claim within that time, expreſſes, that they ſhall be concluded in like form as parties and 
privies; and another clauſe, in regulating, who ſhould be at liberty to aver againſt a fine quod partes nihil habuerunt, ſaves 
this plea for all perſons, with an exception of privies as well as parties, From theſe two clauſes, though the former of them was 
copied from the 1. R. 3. grew a doubt, whether the ſtatute did not enable tenant in tail to bar his iſſue by a fine. The arguments 
for it were, that the iſſue were privies both in blood and eſtate ; and that if the ſtatute meant to bind them, when the tenant in 
tail had not any eſtate in the land at the time of the fine, it was highly improbable, there ſhould be a different intention, when 
he really had one. 2. Show, 114. On the other hand it might be ſaid, that, as the word privies in the ſtatute de modo le wan 

fines and in the 1. R. 3, was not deemed ſufficient to reach heirs in tail, and to control the ſtatute de deni, why then ſhould the 
ſame word in the 4. H. 7. include them ; more eſpecially, when it was conſidered, that it was as much the profeſſed ſcope of the 
4+ H. 7. as it was of the 1. R. 3. to revive the operation of fines againſt non claims, and that both contained the ſame expreſs 
ng for perſons claiming under intails? 2. Inſt. 517, Pollexf. 502. By ſuch contrariety of reaſoning, the judges iu the 
19. H. 8. became divided in opinion; ftifee holding, that the 4. H. 7. was not a bar to. the iſſue, and four that it was. 
See 19. H. 8. 6. b. Dy. 2. b. pl. 1. Br. Abr. Fines, 1. 121. 123. Bro. N. C. 144. Pollexf, 302. To remove the doubt the 
legiſlature paſſed the 32. H. 8. by which the heirs in tail are expreſsly bound. 32. H. 8. c. 26. But the laſt named ſta- 
tute, though entitled an expoſition of the 4. H. 7. and though made to operate retreſpectively, contained ſeveral ex- 
ceptions, particularly one of fines of lands, of which the reverſion is in the crown, Conſequently room was fill left for con- 


teſting the effect of the 4. H. . independently of the 32. H. 8. and in the reign of Charles the ſeconda gaſe aroſe, which madgY 


a diſcuſſion of the point almoſt unavoidable. It was the caſe of the earl of Derby againſt one claiming under a fine by the earl's 
father, who was tenant in tail with reverſion in the crown, and ſo within an exception in the 32. H. 8. Two points were made, 


of which the firſt was whether this fine, thus depending wholly on the 4. H. 7. was a bar to the iſſue in tail; and on adjourn- 


ment of the caſe into the Exchequer-chamber, eight judges againſt three held, that the fine of tenant in tail was a 7 


5 — . 8 


» 1 


that the father's appointment of the cuſtody of his child under that ſtatute will not extend to copyhold eſtates. Church and 
Cs 2. Lutw, 1181, 3. Lev. 395. and Comberb. 253,—But beſides the ſeveral kinds of guardians enumerated by lord Coke, 
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e. 2 Hun be. firft of theſe is guardian by election of the infant him 
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Lib. 2. Cap. 11. Of Villenage. Sect. 185, 186. 


(®) Inter Chiner and Fiſhen in beene reſolved. (*) And therefore it is neceſſary for every man by learned advice to plead ac. 


13 225 - __ cording to the truth of his caſe ; for parols font plea. | 
Shilond 24d White in com. La] A man ſeiſed of land, whereunto common is appendant, and is diſſeiſed, the diſſeiſee 
Oxon, Et inter Foiſton & Crach- cannot uſe the common, untill he entreth into the land whereunto it is appendant. [o] But if 


rode eodem termino in Eſſex. a man be diſſeiſed of a manner, whereunto an advowſon is appendant, he may preſent unto the 


2. Rol. Abr. 267.) ad vowſon, before he enters into the mannor; and the reaſon of this diverſitie is, becauſe in 
" . 7 * : the caſe of the common it ſhould be a prejudice to the tenant of the ſoile, for if the diſſeiſce 


4. Co. 41. a. Poſt. 307. 349 · b. might do it, the diſſeiſor alſo might put on his cattle, which ſtould be a double charge to the 
363. b.) tenant, but not ſo of the advowſon. 


Sect. 105. 


Biact. lib. 1. cap. 6. Britton fol. HIS is intended in ſome . . N 
rer . brough wing 7 TEM % home LSO if a man will 


. 19. E. 2. tit, Vi. 34 18. . bim that made fuch con- voile en court de acknowledge him 
7 bs. H. 6. 32- 26. Ad 62, feffion, [p] or where he is record ſoy Cconuſter ſelfe in a court of re- 


Alf. $7. 11. H. 4. 16. in brought into court by courſe TE 0 
Sale, * Ro. Abr. 732.) of law; for if he commeth deſtre villeine, que ne cord to be 4 villeine, 


into the court extrajudicially I. uit villein ade vant, who was not a villein 
and not by any due courle of tie! off villeine en before, ſuch a one is a 
law, ſuch confeſſion is with- . 893 
out warrant of law, and £70ffe. villeine in groſſe (1). 
bindeth not the partie, be- 5 
cauſe the court had no warrant to take it. But if a præcipe be brought againſt one, he 
confeſſe himſelte villeine to an eſtranger, and that he holds the land in villenage of him, and 
41. E. z. tit, Vill. 6. this is good and ſhall bind him. Ad it in that caſe the demandant reply, that he the day of 
his writ purchaſed was a freeman (2), and thereupon iſſue is taken, and he is tryed to be tree, 
yet he ſhall remaine villeine to the ſtranger in reſpect of his confeſſion, | 
19. H. 6. 32. b. If a writ of zativo habendo be brought againſt one, and the plaintiffe, as he ought, offereth 
in his count to prove the villenage by the couſins and kindred of the defendant, and therupon 
produceth the uncles ot the detendant, who upon examination confeſſe themſelves to be villeines 
to the demandant, this confeſſion, being entred of record, doth fo bind, that, albeit they were 
ſo tree before, they and the heires of their bodies are by this confeſſion bond and villeines for 
ever, for the uncles came in by due courſe of law in an action depending in court. 


Sect. 186. 
Ieſe. or naife is in 7 TEM home que LSO a man which 


tos. r for © ft willin oft . 4 is villeine is call 
part niefes are bond by na- pelle villeine (3), et ed a villeine, and a 
tivitie, feme que eſt willemm woman which is vil- 
F.N. B. 167. a, Regift, 132.& Feme que eff ut- off appelle niefe: ſi- lein is called a neife : 
20 . 2. 6.1 13. en tid. 7, lage eſt dit waive. come home que eſt ut= as a man which is 


cap. 28. 3. H. 5. tit. Utlaw Waive, waviata, and not 1 4 . 4 
— : 1 lage or exlcx; tor that lage eft dit utlage, ef outlawed 1s called out 


women are not ſworne in leets, Jeme que eſt utlage lawed, and a woman, 


or tornes, as men, which be eſt dit watve. which is outlawed is 
of the age of twelve yeares or i 
more be; and therefore men call ed walved. 


may be called »/lagati, id gſt, extra legem poſiti, but women are awaiviate, id et, dertlictæ, left | 


out or not regarded, becauſe they were not ſworne to the law ; wherein it is to be noted, that 

Regiſt. orig. 132. (2. Rol. Abr. Of ancient time a man was not ſaid to be within the law, that was not ſworne to the law, which 
$04.) ; is intended of the oath ot allegiance in the leet (4). 

And the outlawrie of a woman is legally called <vaiviaria mulieris, 


For notes to this fide of fol. 122. & ſee 126. b. | | 

the iſſue before the 32. H. 8. great ſtreſs however being laid by thoſe of this opinion on the expoſition of the former by the latter. 
See Murrey on the demiſe of the earl of Derby againit Eyton and Price, Paſch. 31. Ch. 2. in Scacc. T. Raym 260. 286. 319. 338. 
Pollexf. 491. Skinn. 95 2. Show. 104. T. Jo. 237. It is obſervable, that both lord-keeper North and lord chief-juitice Saun- 
ders, the lateneſs of whoſe promotions prevented their publickly giving their opinions, concurred with the majority of the 
judges in the conſtruction of the 4. H. 7. and further, that Pollexten, who as counſel argued moſt ably for the earl of Derby the 
iſſue in tail, afterwards declared his private ſentiments to be againf the earl on that ſtatute. But it ſhould be adverted to, that, 
though the majority of the judges were againſt lord Derby on this point, they gave judgment for him on a ſecondary one, which 
was, that the intail, being of the gift of the crown, fell within the protection of the 34. H. 8. Therefore their opinion on the 
4. H. „. proved to be wholly extrajudicial. But we do not know of any caſe, in which the controverſy has been again 
agitated A third effect of fines is paſſing the eſtates and intereſts of married women in the inheritance or freehold of lands and 
tenements. Our common law bountitully inveſts the huſband with a right over the whole of the wite's perſonalty, and entitles 
him to the rents and profits of her real eſtate during the coverture. It turther gives him an eſtate for his own lite in her inhe- 
ritance, if the huſband is actually in poſſeſſion, and there is born any iſſue of the marriage capable of inheriting. But the ſame 
law, which confers ſo much on the huſband, will not allow her, whilſt a feme-covert, to enlarge the proviſion for him out of her 

roperty, or to (trip herſelf of any claims which the law gives her on his. On the contrary, jealous of his great authority over 
aha, and fearful of his uſing compulſion, it creates a diſability in her to give her conſent to any thing, which may affect her 
right or claims after the coverture, and makes all acts of ſuch a tendency abſolute nullities. By the rigour of the ancient law, 


ve take this rule to have been ſo univerſally applicable, that a married woman could in zo caſe bind herſelf or her heirs by any 
22 au., ret mode of alienation, But accident gave birth to two indire# modes, namely, by fines and common recoveries, Though 
Hh 2 2 K 2 . 
r ee 2 4 A ritance, ſhould not be forced to poſtpone their ſuits till the marriage was determined; for if they ſhould, then, to uſe the words 
, ZF- —— 


it might be proper to incapacitate the wife, from being influenced by the huſband to prejudice herſelf by any conveyances or 
agreements during the coverture, yet juſtice to others required, that ſuch, as might have any claim on the wife's freehold or inhe- 


of Bracton, in explaining why the huſband's infancy would not warrant the parol to demur in a ſuit for the wife's land, mulier 
implacitata de jure ſuo fi propler minorem etatem wiri poſſet differre judicium, ita poſſet quælibet mulier in fraudem nubere. Bract. lib. 
5. tract. 5. c. 21+ fo. 423. a» Probably it was on this principle, the common law allowed a judgment againſt huſband and wife 
in a ſuit for her land to be as concluſive, as if given againſt a feme ſole; which was carried ſo far, that, till the ſtatute of Weſt⸗ 
minſter the ſecond, even judgment againſt them, on default in a poſefory action for the wife's freehold, drove the wife after the 
huſband's death to a writ of right to recover her land, 2. Init. 342. From enabling the huſband and wife to defend her title, 
and making the judgment on ſuch defence to be concluſive, permitting them to compound the ſuit by a final agreemeat of 
record, in the ſame manner as other ſuitors, was no great or difficult tranſition ; more eſpecially when its conſidered, that in the 
caſe of femes covert fines are never allowed to paſs, without the court's ſecret examination of them apart from their huſbands, to 
know, whether their conſeat is the reſult of a free choice, or of the huſband's compulſive influence. Such, we conceive is the 
true ſource, whence may be derived the preſent force of fines and common recoveries as againſt the wife, who joinsin them; for, 
whatever in point of bar and concluſion was their effect, when in ſuits really adverſe, of courſe attended them, when they were 


feigned, and in that form gradually roſe into modes of alienation, or, as the more uſual phraſe is, common aſſurances, The con- 


_ 


— 


jecture 


and thoſe we have already mentioned in addition, there are "ew others which ſtil] remain to be noticed, 
elf, But the right of making ſuch an election only ariſes, when 


bu. zen ere, e a J. Aue c. Sp rr ee. Eu. fe Ar. 2 3, . E, from 


* 


Lib. 2. Of Villenage. SeCt, 187,188. 123 


a Sect. 187. 


7 TEM ff un vil- LSO if a villeine Ry ory totum alimentum à panefene evp. 42. GlanvIt tis 


lein prent frank taketh a free wo- SP . Fen- ij 5.eap. 6. Bi 9. B, 1 comm 
feme a feme, et ad man to wife, and have takes all his nouriſhment from 

. — — the ſtocke, an et it 

iſſue enter eux, 2 iſſue betweene them, 1 525 i. _ 

ſues ſerront villeines. the iſſues ſhall be vil- I] Si quis de fro parre [y] Lib. Rub. cap. 35. 


Mes /ji niefe prent leines. But if a niefe nn & marre libera, pro 


—— 


ro reddatur occiſus i ar- 
franke home a Ja ba- taketh a freeman to — err N 2 


ron, lour iſſues ſerra her huſband, their iſ- pe N ordo teæitur. 
franke. ſue ſhall be free. 1 


F "Rats , ar libero reddatur occiſus. 
* Er cet contrarie * This is contrarie L] Lex Anglia nunquam ma [+] Forteſcue ubl ſupra, 


oof 10 : tris, ſed ſemper patris, condi- 2 Sha fi i t< op 4 
a le ley civil; car ta to the civill law; for 7% / 1 . 


eſt dit, partus ſequi- there it is ſaid, Parius [si The huſband and wife La] Herewith agteeth Britton fol. 
tur ventrem * (1). /equitur ventrem &. are all one perſon in law, and 7%: b. 
| the niefe, marrying a free- 
man is infranchiſed during the coverture (3); and therefore by the common law of England, 
the iſſue is tree (4). 
{t] Si mulier ſerva copulata fit libero, Oc. quod partus habebit hereditatem, & mater nullam [t] BraQ. lib, 4. fol. 298. b. 
tem, quia mortuo viro ſuo libero redit in * atum ſervitutis, nifi heres ei dotem fecerit de * * cop. 6, Mirror cap. 
gratia (5). And when a bondman marieth a free woman, they are all one perſon in law, anc 
due anime in carne una, and uxor ſuljecta oft viro, & ſub potoſtate viri (b). 
L] Obſervatur in com Cornubie de tali conſuetudine, que? talis et, guod fi liber homo ducat na- Lu] Bract. lib, 4. fol. 271, 
tivam aliquam in uxorem ad liberum tenementum & liberum thorum, Fa ex ca duc procreantur filie, 
une erit libera & altera villana, quia ibi partiti ſunt pueri inter liberum patrem & dominum ux- 
oris villane. 
[x] A wero procreantur ex nativa unius & nativo alterius, proportionabiliter inter dominos [x] Glanvill lib, g. cap. 6. 
funt dividendi, ; Ba | 
Et ceo eſt contrarie al ley civil. () For trueit is, that by that law partes ſequitur Foiteſcue cap. 42, 
©112trem, as well where a free man takes a bond woman to wife, as where a bondman takes a free 
woman to wife. In the firſt caſe the iſſue is by the civill law bond, and in the other free; both 
which caſes are contrarie to the law of England. But this is no part of Littleton ; and there- 


fore we in this manner pals it over. 
Sect. 188. 
7 TEM nul baſ- LSO no baſtard V 


7 0 0 . VI ein A n * vit. 
tard poit Are may be a villeine, pl go 2 Lays 5 9 — 8—PRP 
villein, fi non que il unleſs he will ac- %. 

voile ſoy conuſter ej- knowledge himſelfe to | Cui pater eff populus, non 


tre villeine en court be a villeine in a court 11 Bone Told that the [3] Brad. Hb. 1. fo. 5. 2, Fleta 


de record; car il eſt of record; for he is in baſtard as nicks ſhall be lib, 1. cap. 3. Britton fol, 78. 

» g villeine. [e] And others hol rn 
en ley quaſi nullius law 9 nullius filius, ihat it à dilleine hatk haſt {1 52. F. 3. 30. 43. F. 3.4 
filius, pur ceo que il ne becauſe he cannot be tard by a woman, and after 
901 ö ir to any. marieth the woman, that this p,tcn ubi ſupra. 
Fore enlieriter a nulluy heir t Y baſtard is a villeine. But te 
law is contrary in both caſes; for in both caſes, the iſſue by the common law is a baſtard, 
and conſequently, quaſi nullius filius, as Littleton heie faith. [4] Though a baſtard be a [4] 23- Elia. Dyer 374. 
reputed ſonne, yet is he not ſuch a ſonne, in conſideration whereof an uſe can be rayſed, for the 
reaſon that Littleton here yeelds ; becauſe in judgment of law he is zullius filius. [e] (8) a [e 13. Eliz. Dier 296. 

or 


Ullius [a] filius. [s) Vide . 399. 13. E. 1. tit. 


(1) The ſentence between the ſtars is not in L. & M. Roh. or P.— (2) Sens, or, according to the modern ſpelling, cion, ſig- 
nities the ſhoot of a tree, and is derived from the French word ſcion, which is the ſame as roms in Latin.— (3) According to 
Fitzherbert, the marriage enfranchiſes the woman for ever; and he cites as an authority Britton, who conſiders it as a negli- 
gence in the lord not to have prevented the marriage. F. N. B. 78. G. Brit. 79. b. But Bratton, in the paſſage cited by lord 
Coke two or three lines further, confines the enfranchiſement to the coverture ; and there are ſeveral authorities, which concur 
with him. Bro. Vllenage 23. Paſch. 33. E. 3. Statham tit. Villenage. Fitzh. Abr. Vllenage 21. 30. 46. Lord Coke was aware of 
this contrariety in the books; for in a ſubſequent part he takes notice of it, but calls the opinion, that the enfranchiſement 
ceaſes with the coverture, the better one. Polt, 136. b. 137. b. However he inclines to except the caſe of the neif's marrying 
with her own lord. But even this is denied by Perkins. Perk, ſect. 314. It is a ſtrong argument againf this latter writer, 
that, in other caſes of conflrufive manumiſſions, though in ſome the ground of inference was not ſo ſtrong as the lord's marria 
with his nief, the enfranchiſement was perpetual. It is a ſtill more forcible reaſon, that reviving the ſlavery on the lord's death, 
if he leſt an heir by his nief, would have neceſſarily induced the unnatural conſequence of making the mother the ſlave of her 


own iſſue.— (4) It was unneceſſary to reſort to this reaſon to prove the iſſue of ſuch a marriage free, The rule of our law being, 


that the child fhall follow the father's condition, conſequently, whether the nief was free or bond during the coverture, made no 
difference to her iſſue.-(;) In the chapter of Dower lord Coke repreſents a nief marrying a free-man to be dowable, Ante 31. 
a. But this paſſage from Bracton is direct to the coatrary. Perkins diſtinguiſhes, allowing dower to the nief from a franger, 
but not from her lord. Perk. ſect. 314.—(6) Here lord Coke omits explaining what effect the marriage of a villein with a tree 
woman has on his condition. As Britton writes, if the villein marries his own lady, it enfranchiſes him for ever. Brit. 78. b. 
If the marriage is with any other woman, it is clear from Littleton's declaring the iſſue villeins, that the father remained a ſlave 
as before.-(7) This difference between our and and the civil law is the ſubject of the chapter in Forteſc. de Laud. Leg. Ang]. 
cited in the margin. See alſo Mr. Selden's and Mr, Gregor's notes in the 8vo. ed. of 1775.—($) This point was ſo held in 
Worſeley's caſe of 23. Eliz. in Dyer, which lord Coke refers to in the margin. According to Dyer judge Periam was of a 
. contrary opinion, But Anderſon, who reports the ſame caſe, informs us, that the judges were agreed. 1. And. 75, 
In the queen againſt an illegitimate ſon of fir John Perrot, and in Frampton againſt Gerrard, two ſubſequeat caſes 
of the ſame reign, the judges recognized the doctrine. 2. Rol. Abr. 985. 791. and Mo. 735. However it ſhould be 
obſerved, that, though a baſtard is not a ſon, for whom the conſideration of blood will raiſe an ule, yet, on an eſtate other- 
wiſe effectually paſſed, an uſe may be as well declared to a baſtard being in eſe and ſufficiently deſcribed as to another perſon 
and ſo Rolle in his Abridgment, ſtates the law to be, but at the ſame time cites the caſe of Frampton and Gerrard as determined 


in the ſecond, depends on the common, but perhaps obſcure, diſtinction, between uſes raiſed by tranſmutation of the poſſeſ- 

on, as on a feoffment grant fine or common recovery, and thoſe raiſed without, as a covenant to ſtand ſeiſed or bargain and 
ale; or, to expreſs it in more intelligible terms, between declaring uſes on a poſſeſſion or eſtate actually transferred to a third 
perſon, and declaring them on a poſſeſſion or eſtate retained in the party himſelf, In the former caſe the eſtate is paſſed the 
| pletely 


9 Rain contrary. 1. Ro. Abr. 791. Gilb. on Uſes 207, The reaſon, why the uſe to the baſtard is in the firſt inſtance and 


; Continuation of notes 10 121. a. ; 
jecture we have thus hazarded to illuſtrate, how it happens, that a married woman may alienate her real rights by fine, though 
| not 


- 
—— 


from a defect of the law, ins infant finds himſelf wholly ny vy with a guardian. This way happen to be the caſe, either 
rr 


Lib. 2. Cap. 11. Of Villenage. Sect. 189, 190. 


— Eliz. Dier 313. 18. Eliz. for the ſame reaſon, where the ſtatute of 32. H. 8. of wills, ſpeaketh of children, baſtard chil- 


345» dren are not within that ſtatute, and the baſtard of a woman is no child within that ſtatute, 
where the mother conveys lands unto him. ; ; 
Lf] Trin. 18. E. t. rot. 61, [V Ir was found by verdict, that Henry the ſonne of Beatrice, which was the wife of Ro- 


f. coram rege. (Cro. Jam. bert Radwell deceaſed, was borne per undecim dies poſt ultimum tempus legitimum mulieribus con- 

| $41. 1. Rol. Abr. 536. Godb. #;,,1,,;. And thereupon it was afudged, quod diftus Henricus dici non debet filius prædieti Ro- 

_ abr, Palm, 9.) . Berti ſecundum lagem & conſuetudinem Angliæ conſtitut (1). Now legitimum tempus in that caſe 

A,, by law at the furtheſt is nine moneths, or forty weeks (2); but ſhe may be delivered 

2, A. before that time, which judgement I thought good to mention. And this agreeth with that in 

4. Efdras 4. 41. Vide Pancirol), Eldras. Vade & interroga pragnantem, fi quando implewerit novem menſes ſuos, adhuc poterit matrix 
Nova reporta, pag. 485. &c. ejus retinere partum in ſemetipſa & dixi, non poteſt, domine. | 


| Sect. 189. 


21 Heſcun villeine eſt TEM cheſtun LSO every villein 
able & franke villein eſt able & is able and free to 
el BraRt. lib. 4. fol. 196. Brit- de ſuer, Cc. [(g] In an franke de ſuer touts ſue all manner of ac- 


re action brought by a villeine, nanners d'actions en- tions againſt everie 
ge u non dominum, non va- 


lebit ei exceptio, quia oft ſerwns vers cheſcun perſon, perſon, except againſt 
alienus, ex quo nihil ad ipſum forſpris envers ſon his lord, to whom he 


? „n = trum liber fit an ſerous, (%. e 75 i gy : 
be Edt. Vin 70 38. . And it is to be obſerved, Jergnior, a que 10 eſt is villeine. And yet in 


3. 23, that he, that hath but a Deine. Et uncore en certaine things he may 
particulareſtate in a villeine, certain choſes il poit have againſt his lord 
as tenant for hte or tor yeares, : 
fhall diſable the villeine, if aVer action envers an action. For he 
he brings an action againſt {ſpy ſeignior. Car may have againſt his 
him; but the leflor ſhall not // / 8 | 1 4 5 f 

[i] Fleta it. 2. cap. 4. (as it is ſaid) diſable him. [i] 7 port aver envers lord an action ot a 


Enxaminatio villenagit non tenet, on ſelgnior UN Acs peale for the death of 
3 or; e ee e appeal de mort his father, or of his 
Appeale, = Apgetlum ſon pere, ou d'auters other anceſtors, whole 


commeth of the French word de les aunceſiers, que heire he 1s. 


appeller, that fignifieth to ac- etre 11 eſt. 
. Ind. 147.) cuſe or appeach. An ap- 
F Brit. cap. 22. fo. 38. Brac- peach. [4] An appeale is an accuſation of one upon another; with a purpoſe to attaint him of 
ton lib. 1. fo. 6, telonie by words ordained for it. 


[7] 18. E. 3. 32. 11. H. 4.93 De mort [lj for a villeine ſhall not have an appeale of robberie againſt his lord ; for that 
1. H. 4. 6. 29. H. 6. tit. Corone he may lawfully take the goods of the villein as his own. [] And if in an appeale of death it 
—— : be found for the plaintife, he is infranchiſed for ever. Hiuc enim eff, quod eo ipſo ſunt hujuſ- 
[=] Fleta li. 1. c. 5. 1. H. 4. 6 . 8 . gef. 1 : 2” 7 b 19299 
. modi domini ſervos ſuos amiſſuri, cum de injuriis fuerint conwvitti. And there is no diverhtie 
herein, whether he be a villein regardant, or in groſſe, although ſome have ſaid the contrary. 


Sect, 190. 
[=] Mirror ea. 1. ſeck. 12, cap. 3. RA PE. .] Raptus is, UXY un ntefe, LSO a niefe, that 


de Rate & cap, 4. de Homicide, nee . . 
ue eft ravie is raviſhed by her 
. nall knowledge of a wo- 7 7 * 


man by force and againſt her Per Ja ſeignior, port lord, may have an ap- 
will, aver un appeale de peale of rape againſt 


Appeale de rape. rape envers luy. him. 
By the generall purview of 
Wee the ſtatutes, (*) that give the appeale of rape, the nieſe ſhall have an appeale of rape againit 
£67" þ A H. . cap. — the lord. [o] And it ſeemeth by the ancient authors of the law, that this ſo hainous an offence 
. Cap I, was ſeverely puniſhed by lofle of eyes, and privy members; but of old time it was felony, 
H. 6. tit, Coron. 17. which you may reade at large in the ſecond part of the Inſtitutes W. 1, ca. 13. 


c 
b. 3. fol. 147. [4] And 


pletely from the grantor or donor, without the aid of a court of equity; and therefore it is immaterial, whether the uſe declared 
on the eſtate is gratuitons or not, it being ſufficient, that the grantee or donee receives it coupled with a truſt or uſe. But in 
the latter caſe, the tranſaction reſts in covenant or agreement berween the covenantor or bargainor and the ceſtuzque uſe ; and if 
the covenant or agreement was not founded on the conſideration of blood or a walvable conſideration, fuch as marriage or money, 
our courts of equity, which till the 27, of H. 8. had the ſole cognizance of uſes, would not interpoſe to compel the performance. 
In fewer words, Chancery would enforce uſes annexed to a perfect gift, however gratuitous they might be, but not thoſe reſting 
only on a naked contrad, without even ſo much as the conſideration of blood to maintain them. The authorities in proof of this 
diſtinction are abundant ; nor do we know of any ſeeming to impeach it, except the ſingle caſe of Frampton and Gerrard 
already cited from Rolle, which, if it did turn on ſuch a point, is ſufficiently controled by other caſes to make the doctrine 
indiſputable. Mo, 102. Ow. 40+ 1. Leon. 197. 1. Co. 176. b. W. Jo. 346. Cart. 143. 12. Mod. 161, Gilb. on Ules 113. 205. 
Add to this the disfavour of our law to baſtardy, in not recognizing any but /egitimate blood to be a good confideration, and 
the whole ſecret of the rule as to uſes to baſtards will be diſcloſed. On a covenant to ſtand ſeized, an uſe will not riſe to a baſ- 
'tard ; becauſe, the uſe depending on contract, ſome conſideration is requiſite, and lawful blood and marriage are the two conſi- 
derations peculiar to ſuch a covenant, which neceſſarily excludes baſlardy. But on bargains and fales of land, in which the 
eſſential conſideration to raiſing an uſe is money or a price, or on any conveyances, on which, the eſtate being paſſed out of the 
grantor and therefore not depending on his contract, uſes may be declared without any conſideration, baſtards ſtand preciſely 
on the ſame footing with other perſons, and are equally capable of having uſes limited to them. To give the ſum of this elu- 
cidation in one ſentence, where the uſe will not riſe without the conſideration of H, if derived through any but the pure 

channel of marriage, however near the blood may be, it will not avail, 
(1) Lord Hale, in a note on a paſſage about legitimacy in fol, 8. a. gives a fuller extract of this caſe from the record, than is 

here expreſſed, His words are theſe : 
Trin. 18. E. 1. Coram rege, rot. 13. Bedford, et M. 22, 23. E. 1. rot. 2. In aſſſe by John Radwell ayainfl Henry fon of Beatrice, 
wha 
Continuation of notes 10 121. a. 

not by any inſtrument or act ſtrictly and nominally a conveyance, leads to proving, that the common notion of a fine's binding 
femes coveit merely by reaſon of the ſecre! examination of them by the judges is incorrect. If the ſecret examination of 7/elf was 
ſo operative, the law would provide the means of effectually adding that form to ordinary conveyances, and ſo make them con- 
cluſi ve to femes covert equally with a fine. But it is clearly otherwiſe ; and, except in the caſe of coaveyances by cuſſom, there 
mult be a /uit depending for the freehold or inheritance, or the examination being extrajudicial is ineffectual. In the ſecond 
| | | Inſtitute 


EY — 


be/ore tourteen, when the infant has no property ſuch as attracts a guardianſhip by tenure, and the father is dead without hav- 
| | | ing 


1 


Lib. 2. Of Villenage. Sect. 197, 192. 124 


5 (2] And this word rape, which out author here uſeth, is ſo appropriated by law to thi ; Mt | 
as without this word (rapuit) it cannot be expreſſed by ny — — axe Badan 1 io 4. 26. Mirror ez. r. 
carnaliter cognoviteam or the like, will not ſerve. : 


Sect. 191. 
| * YT un vill AO if a villeine be F this matter (Doc. pj... 388.) 


ſoit fait executor made executor to 8 


a un autre, & le ſeig- another, and the lord of this chapter before. 


nior del villeine fuit en the villeine was indebted The villein fhall have, E. 4. a 
an action as executor 


dette a le teſtator en un to the teſtator in a CCr- againſt his lord, and 


certeine ſumme dargent, taine ſum of mony, which hehe 1m? winder 
. 5 ord, to ſay, that the 
gue neſt my pate, en ceo 18 not paid, in this caſe, plaintife is his villeine; 


caſe, le villeine, come the villein, as executor of tor he ſhall not be en- 
executor de le teſtator, the teſtator, ſhall have an 92<biſed by the uſer 


a . : of this action; becauſe 
avera ation de det en- action of debt againſt his he hath it by a gift in 


I9N10F : ur | . law to the uſe of the 
BEE 285 ſerg l p ord . becauſe he ſhall teſtator, and not to his 


ceo que il ne recovera le not recover the debt to one ule. 
det a ſon nj? demeſne, his owne uſe, but to the 
mes al uſe le teſtator. uſe of the teſtator. 


F TEM te ſeignior ne AL SO the lord may E ſeignior ne po- 


poit prender hors not take out of et prender hors 
del poſſeſſion de tiel the poſſeſſion of ſuch del poſſeſſion, Sc. of 
villein,queeſt executor, villeine, who is ex- _ _ ſutlicient hath beene 
8 : 0 al Slore. 
les biens le mort ; et fil ecutor, the goods of i 2. dama- 
face, le villeine come the deceaſed; and if 


m.. ges al uſe del teſtator. 
executor avera ation he doth, the villeine 7] Nete damages recovered Hz] 21, E. 4. 4 b. 11. H. 6. 36, 


de treſpaſſe de meſmes as executor ſhall have by the executor in an action, e i. 
les biens iſint priſes an action for the ſame 3 TN 8 Me 
envers ſon ſeignior, goods ſo taken againſt teſtator. And fo it is in other 


& recouvera damages his lord, and ſhall re- like caſes, as by our bookes it 
appeareth. 


al uſe le teſtator. cover damages to the *f,7 if an executor hath Ci) eg. & Stad. Brooke ft. 
Mes en touts ticlx ule of the teſtator. But = villeine for yeares, and the Villensge 70, (Ante 117. a.) 


. . * villein purchaſes land in fee, 
caſes il covient, que in all ſuch caſes, it be- the excdutor entteth, he ſhall 


le ſeignior, que eſt hoveth, that the lord, have the whole fee ſimple; 
defendant en tiels which is defendant in but becauſe he had the villein 


in auter droit, viz, as execu- 


actions, face proteſ- ſuch actions, maketh tor to the uſe of the dead, it 


tat, , que le aintifte roteſtati ſhall be aſſets in his hands. 
II * ph i 1 on, that . the Note a diverſity between the (Ante 117, a) 


eſt ſon ville ; ou du. plaintife is his villein; quantity of the eflare, and the 
terment le willeme or otherwiſe the vil- quo 5 it; = the law 

i b . . _ reſpetteth not the quantity 
ferra enfranchiſe, co- leine ſhall be infran- FLUE ſor not onely 

[+] tenant 
who wwas wiſe of Robert Radꝛvell, quia compertum eſt, quod diftus Henricus fuit natus per 11 dies poſt 40 ſeptimanas, quod 
tempus elt ufitatum mulieribus pariendi, ex quo prædictus Robertus non habuit acceſſum ad prædictam Beatricem per unum 
menſem ant&mortem ſuam, præſumitur dictum Henricum eſſe baſtardum, ideo judgment for the plaintiff. Hal. MISS. 

It this ſtate of the caſe is correct, lord Coke's is erroneous in ſeveral particulars of conſequence. 1. He is ſhort in not expreſſ- 
ing, that the record mentions forty weeks, and ſo leaving it to be deemed an inference of his own, as which it has been accord- 
ingly treated. 2. He exceeds the record, by repreſenting it to ſtile that time the lateft for a woman's going with child, when the 
record only calls it the uſual period. 3. He wholly omits the huſband's having had zo acceſs to the Tvife for one month before his 
death; a fact very material, it being very eaſy to allow eleven days after the uſual time, but requiring a ſtrong caſe to war- 

rant 

| Continuation of notes to 121. a. ; 

Inſtitute lord Coke repreſents this to be the general law, and, amongſt 'many authorities cited to prove it, refers to a caſe of 
Hen. 7. reported by Keilwey, in which, whether the examination of a feme covert, on the inrolment of a bargain and ſale to 
the king, ſufficed to bind her, was largely debated. 2. Inſt. 673. Keilw. 4. a. to 20. a. The juſt explanation therefore of the 
ſubject is, that the pendency of a real afion for the freehold of the land, in conſequence of previouſly taking out an original writ, 
without which preliminary even at this day a fine is a nullity, ſhould be deemed the primary cauſe of the fine's binding a feme 
covert; and that the ſecret examination of her, on taking the aknowledgment of the fine, is only a ſecondary cauſe of this operation, 

Such are the three chief effects, by reaſon of which, fines, no longer uſed, according to their original, as recorded agreements 
for concluſion of afual ſuits, have been changed into, and are ſtil] retained as ſeigned proceedings; and being thus accommo- 
dated to anſwer purpoſes, to which ordinary conveyances cannot be applied, it is no wonder, that they ſhould not only be con- 
ſidered as a ſpecies of conveyance, but alſo be deemed a principal guard to the titles to real property, and as ſuch be ranked = 
amongſt the moſt valuable of the common aſſurances of the realm. * 

In this digreſſion on the properties of a fine, we have purpoſely omitted to conſider its operation, either as an appel, except 


ſo far as it may be ſaid to be one to the iſſue in tail by force of the 4. H. 7. and 32. H. 8. or as a diſcontinuance, or laſtly in reſpect of 4) bo Ya PHE} 
the conuſor's warranty, which is always inſerted in it. The virtues of a fine, in the three points of view we have examined it, FD, Ke if A SA 
* 


namely to extinguiſh dormant titles, to bar the iſſue in tail, and to paſs the intereſts of ſemes covert; theſe conſtitute the more 


peculiar qualities, on account of which it is moſt uſually, if not always, reſorted to. As to the three other effects, it may be La, ae. AR, 


enough to obſerve here, that they are equally incident to feoffments, or any other deeds having warranties annexed, The diſ- Pure. f. 2. 

tinct conſideration of them is reſerved for another occaſion.—(z) If binding the parties, or even privies, excluſive of heirs in 

tail, was the only effect of a fine, it would ſcarce be preferable to leſs ſolemn agreements ; for, without doubt they alſo are ſo A« j- 4, 

far binding. The mott diſtinguiſhable properties of a fine are barring rangers unleſs they claim within five years, barring the 

Yue in tail immediately, and binding femes covert, as we have explained in the foregoing note.— (3) Er gros not in L. and M. or - 
%.—(4) &c. in L. and M. and Roh,—(5;) Court inſtead of &c. in L. and M. and Roh.—(S) But ſce 1. Lev. 100. and 1. Sid. 298, 


. 222 3 . 
ing executed his power of appointing a guardian for his chung or after "fourteen, when the cuſtody of the * by ſocage 
oy a erminates 


4. 394, 


Lib. 2. Cap. 11: Of Villenage. Seck. 193. 


[4] L. 5B. 4 61. [] tins gs n taile, and g Ment que te matter chiſed, although the 
2 — 12 e vil. Joit trove pour le ſei- matter be found for 

[ar H. 4. 6 37. leine in fee, but [2] tenant for gnior, & encounter the lord, and againſt 
TY S allo e villein, come eſt dit. the villein, as it is ſaid. 


But the law reſpecteth the quality, for in what right he hath the villeine, in the ſame 
right ſhall he have the uiſite; as in the caſe of the executor aboveſaid, and in the caſe of 


L- 47. E. 3. 21, the * Lu] chat the villeine in right of his church, he ſhall have the perquiſite in the 
ſame n * 

: x] Bolt a man hath a villeine in the right of his wife, he ſhall have the perquiſite alſo 

3 in — right. But if the purchaſe be after ue had, then che baron ſhall have the perquiſite 


to him and his heires ; becauſe by the iflue he is intituled to be tenant by the curtelie in his 
owne right. 


Fer e e „ In Greif- Proteſtation. | ] Proteſiatio is an exclufion of a concluſion that a party to an action 

E * may by 1 incurre; or it is a ſafeguard to the party, which keepeth him from being con- 
cluded by the plea he is to make, if the iſſue be found for him. But in this caſe without a pro- 
teſtation, albeit the iſſue be found for the lord, the villeine ſhall be enfranchiſed, as it ap- 
peareth hereafter in this ſection. | 


Sect. 193. 


Brit fol. 79, 125. U 126. a, (OE O ſerra trie en 7 TEM, villeine ALSO if a villeine 
le countie, &c. * ſuiſt un action de ſueth an action of 


Be tryed, that is, as it it is y reſ 
wee bar ON of treſpaſſe, ou un auter treſpaſſe, or any other 


twelve men, that is called in Action envers ſon ſeig- action, againſt his lord 


law a triall triatio. nior en un county; et in one county; and 


18. {a} In this caſe the law "$A . . R 
. * 5 D 3.7 or doth favour the villein in the le eig nior dit, ue the lord faith, that he 


3. 4» 31. 44. E. 3. 36. 47. E. iſſue; for otherwiſe by the Ne ſerra reſpondus, ſhall not be anſwered, 


3. 26. 22, H. 6. 52. 35. H. 6. rule of law in like caſes he 2 . 7% 
12. 39. Hl. C. l. Vide ler 530. ought to anſwer to che ſpe- pur ceo que il eſt fon becauſe he is his vil 


ciall matter, wiz. to the re- Villein regardant à leine regardant to his 


gardancy ; but in favour of ſon manor en auter mannour in another 
liberty he may reply, that he 


is free and of free eſtate, and ©9UNTY 4 ); S le plain- county; and the plain- 
conſequently this iſſue con- fifſe dit, que il eſt tife ſaith that he is 


cerning the perſon ſhall be 
rr Franke et de franke free, and of a free 


3] 2. Mar, Dier 112, brought. [5] The like law eſtate,et nemy villeine; eſtate, and not a villein; 
rod. 125, 7, Co. 1.) it is, it iſſue be jon ned upon cog ſerra tric en le this ſhall be tryed 
the ideocy of the plain- 


tife or defendant, it ſhall be county lou le plaintife in the county where 


tryed where the writ is avoit conceive ſon ac- the plaintife hath 
brought ; becauſe it concern- 


eth the perſon. tion, et nemy en le conceived his action, 
In favorem liber- county lou le manor and not in the county 


tatis. It is commonly fad, /: et £20 gſt in fa- where the mannor is: 


that three this be favoured vorem libertatis. Ez and this is in favour of 
r. N. B. 79. f.) in law; life, liberty, dower. 3 . 
* Fertalins 33 (c] 1 ins & crudel;s Judi- pur cel cau fe 4 eſta liberty. And for this 

condue wi qui libertati non fa- Fute fuit fait an g. R. cauſe a ſtatute was 


vet. Aug liæ Jura in omni caſu 2. cap. 2. le tenor de made anno 9. R. 2. ca. 2. 
libertati dant favorem. 


Tryall is to finde out by quel enſuiſt en tiel the tenor whereof fol- 
_ _— the wm of forme. Item pur la loweth in this forme. 
the point in iſſue or queſtion ; 72 
berucene the parties, where. oi Pliſors villeins, ef Alſo for that where 

neifes, ſibie n des many villeins and neits, 


raundes ſoni- 3 
(1) Se. in L. and M. and Roh. 8 fe 8 


rant extending ſuch liberality to nearly fx weeks. 4. The word præſumitur, which lord Coke paſſes over, is of importance; for 
it indicates, that, notwithſtanding the great exceſs of time, it was conceived to create only a frejumption for the baltardy, and 
e N if very cogent circumſtances, to account for the protraction of the birth, and in tavour of the wite's chaltity, had 
occurred, the judgment might have been for the legitimacy. 

So far we had advanced, when on looking into Rolle's Abridgment, we found this ſame ancient caſe of Radwell more at large, 
than either in lord Coke or lord Hale, But Rolle agrees with the former as well in reſpe& to the record's not mentioning the 
forty weeks, as to its ſtating the birth to be eleven days after the lateſ time in law for a woman's going with chill; and as from 
Rolle's particularity he ſeems to have moſt minutely attended to the record, his authority, till the whole record appears, ſeems 
moſt deciſive, However the two laſt particulars, in which lord Coke differs from lord Hale, till remain, to which Rolle ads 
theſe further circumſtances, that the kuſdand languiſhed of a ſewer a long time before his death; that on the taking of an inquiſition 
afterwards in the court of a lord, of whom he held lands by knights Irie the wife ſwore ſhe was not pregnant, and to prove 
It uncovered herſelf in open court; and that, in conſequence of all this, the lord received a collateral relation as heir. The wo: ds 
deſcribing the wife's expoſure of her perſon are remarkable; for the record ſtates, that ſhe, being interrogated, juramento aſſerebat. ſe 
non efſe pragnantem ; et, ut hoc omnibus manifeſte liqueret, veſtes ſuas ad tunicam exuebat, et in plena curia fic ſe videri permiſit 1. Ro. 
Abr. 356. pl. 3. and 18. E. 1. rot. 13. in B. R. there cited, It reflects great diſcredit on the lord's court, which permitted ſuch a 
groſs indecency ; and ſtill more on the king's judges, who ſuffered it to be recorded as one of the grounds for a verdict before 
them. How Jaudably contrariant is the proceeding on the writ de ventre inſpiciendo. This remedy for the heir againſt the pre- 
tence of pregnancy, ſo well known to be ofearlier date than the reign of Edward the firſt, as it was framed in the times of Brac- 
ton Britton and Fleta, delicately requires the widow to be inſpected by a jury of her own ſex; and though in ſubſequent times 
the ſheriff was ordered to ſummon a jury compoſed both of men and women, yet ſtill the ſearch was to be made by the latter 
only. Bract. 69. a. Brit. 165. b. Flet. lib. 1. c. 15. Reg. Br. Orig 227. a. hat harſh ideas of the times might we be led to 
adopt, if the early introduction of the writ de ventre inſpiciendo did not demonſtrate, that the unſeemly record we are obſerving 
upon was a ſingularity, and ſo many other teſtimonies of a more advanced refinement in judicial proceedings did not concur, to 
reſcue the age of our Engliſh Juſtinian, from the ſuſpicion of a general practice of ſuch barbaritm.) N 

Let us then ſuppoſe the record to be as it is in Rolle, which is the more probable to be the truth; becauſe a contemporary 
judge, who reports its having been produced on a trial of legitimacy, repreſents it much in the ſame way. Cro. Jam. 541. But 
ſtill it will not warrant lord Coke's inferring from it, that forty <veeks conſtitute the lateſt time our law allows for a woman's 
going with child. On the contrary no particular time being mentioned, what period was meant, muſt be found out through 
ſome other medium; and as the record ſtates other unfavourable circumſtances beſides the exceſs of time, and that the jury ye 


ſumed 


— 


— 


terminates, and from the want of the father's appointment there is no other ready to ſucceed to the truſt and to take care of — 
5 | | in ant 


Lib. 2. 


ors, come des auters 
gentes, fibien eſpirt- 
tuals come temporals, 
senfuent, deins cities, 
villes, & lieux en- 
franchiſe, come en la 
citie de Londres, & 
auters ſemblables, & 
feignont divers ſuits 
envers lour ſergniors, 
a cauſe de eux faire 
franks per le reſpons 
ae lour ſeigniors: ac- 
corde eft et aſſentus, 
gue les ſeigniors, ne 
auters, ne ſoyent my 
forbarres de Hour 
villeines per cauſe 
de lour reſpons en 
ley. Per force de quel 
eftatute, fi aſcun vil- 
leine voylloit fuer 
aſcun maner de acti- 
on a ſon uſe demeſne 
en aſcun county, ou 
11 eft fort a trier en- 
vers ſon ſeignior, le 
ſeignior, poyt eflyer de 
fleader, qae le plain- 
tife eft ſon villeine, ou 
de faire proteſtation, 
gre il eft for villeme, 
de pleder ſon auter 
matter en barre. Et 
fi ils font a iſſue, & 
| tiſſue ſoit trove pur le 
ſeigntor, donque le vil- 
lein eft villein, come il 
uit devant per force 
de meſine leſlatute. 
Mes fs le iffue ſoit 
trove pur le villeine, 
donque le villeine eft 
Jranke ; pur ves que le 


Of Villenage. 


aſwell of great lords as 
of other men, aſwell 
of ſpirituall and tem- 
porall, flye and go in- 
to cities, townes, and 
places franchiſed, as 
into the city of Lon- 


don and other like 


places, and feine di- 
vers ſuits againſt their 
lords, becauſe they 
would make them- 
ſelves free by the an- 
ſwer of thcir lords: it 
is accorded and aflent- 
ed, that lords nor 
others ſhall not be fore- 
barred of their villeins 
by reaſon of their an- 
ſwer in law. By force 
of which ſtatute, if any 
villeine will ſue any 
manner of action to 
his own uſe in any 
countie, where it is 
hard to try againſt his 
lord, the lord may 
chuſe whether he will 


plead, that the plain- 


tife 1s his villeine, or 
make proteſtation that 


he is his villeine, and 


plead his other matter 
in bar. And if they be 
at iſſue, and the iſſue 
be found for the lord, 
then the villeine is a 
villeine, as he was be- 
fore by force of the 
ſame ſtatute. But if the 
iſſue be found for the 
villeine, then the vil- 
leine is free ;., becauſe 


that the + Jord tooke 


of St. Margaret, becauſe t 


Sect. 193. 
judgement may be gi- . 
_ And as the — 2 
tweene the parties is two- 
2 ſo is the triall thereof: 

r either it is io juris, vi : 
and; thas hell bs wid brakes 
judges either upon a de- 
murrer, ſpecial verdict or ex- 
ception, for cailibet ſua arte 
perito eff credendum ; & quod 
quifque norit in hoc ſe exerce- 
at ; and it is commonly and 
truly ſaid, ad gueſtionem juris 
non reſpondent juratores) or it 
is qra/tio facli (1). And the 
triall of the fact is in divers 
ſorts, whereof a light touch is 
given before, ſect. 10. Of theſe vide ſect. 102, 

a triall by x11, men (here in- 

tended by Littleton) is the 

moſt frequent and common. 

And ſome few rules of law, 

are neceflary here to be re- 

membred (for the better un- 

derſtanding of the bookes of 

law hereafter) whete and 

from what place, wiz. de quo vide ſet, 234. mote of this . 
wvicineto, out of what neigh - ter. | 
bourhood the jury ſhall come, 

a neceſſarie poynt to be 

knowne; for if there be a (6. Co. 47, 5. Co. 36. b. Cro, 
miſ-tryall, (that is) if the Cha. 480) 

jury commeth out of a wrong 

place, or returned by a wrong 

officer and give a verdict, 

judgement ought not to be 

iven upon ſuch a verdict, 

4] Wherein the moſt general [4] 3. E. 3. 73, 20. H. 6. 20. 7. 
rule is, that every tryall ſhall H. + at 1 hs - 
be out of that towne, pa- 22. E. z. 3. 3 k. N 
riſh, or hamlet, or place 6. x. 
known out of the towne, &c. (2. Rol. Abr. 618. Cro. Jam, 
within the record, within 150. 326. 513- 676, Hob. 76, 
which the matter of fact iſ- * 55 11. Ch, 256. K bi 
ſuable is alledged, which is 
moſt certaine and neereſt 
thereunto, the inhabitants 
whereof. may have the better 
and more certaine knowledge 
of the fact (2). As if the ſact : 
be alledged in guadam platea 
ot King-firect in civitate 
Meſim. in com Midd. In this 
caſe the viſne cannot come out 
of platea ; becauit is neither 
town, pariſh, Irfamlet, nor 
place out of the neighbour- us 
hood whereof a jury ma 
come by law. But iu this cate 
it ſhall not come out of Weſt- 
minſter, bur out of the pa | 

hat, . 
is the moſt certaine, But \ 
therein 


famed againſt the child's being the iſſue of the deceaſed huſband, it ſeems fair to ſuppoſe, that the law was underſtood, not to be 
fo ſtrict in the time alluded to, whatever that time might be, as ar aa was to condemn as illegitimate all children not born 
* 


within it, but rather to contider every exceſs, unleſs very extraordinary indee 


as only raiſing a preſumption againſt them. 


his conſtruction is clearly moſt conũſtent with the terms of the record in queſtion, In the next note, we ſhall attempt to ſatisfy 
the r-ader, that the rule reſulting from it is moſt conformable to other precedents and authorities, as well as to the reaſon of 


the thing. 


4.6. 


After the caſe of Radwell from the record of E. 1. lord Hale gives the four following caſes. Rot. Parl. 9. E. 2 m. 4. Gilbert 


de Clare comes Glouc. obiit 30. Junii 3. E. 2. in parliamento tent. quindena, Hil. 9. E. a. the ſters and coheirs pray livery 


Ma- 


tilda, que fuit uxor comitis, pretends to be big by the earl, which was accordingly found per inquiſitionem. The coketrs reply, that, 
fi comitilla prægnans eſſet, tantum tempus elaplum eff, ut ſecundum curſum pariendi non, poteſt dici imprægnari a comite. Yet 
they could not obtain livery till Paſch. 10. E. 2. but the queflion hung in deliberation, Note 18. KR. 2. wuhere a woman in ſuch a caſe 
immediately after the death of the firfl huſband took a ſecond huſband, and had iſus born forty zweeks and eleven days after the death of the 
ii huſband, and it was held to be the ue of the ſecond huſband. M. 17. Jac, B. R. Alſop and Stacey. Andrews dies of the platue. 
is wife, who was a lewd woman, is delivered of a child forty weeks and ten days after the death of the huſband, Yet the ch was 
227 legitimate and heir to Andrews ; for portus poteſt protrahi ten days ex accidente.— M. 4. Car. in Cur, Ward. and after- 
wards P. 5, Car. B. R. Thecar marries a lewd woman, but ſhe doth not cohabit with him, and is ſuſpected of tncontmency with Duns, 
comb ; Thecar dies; Duncomb within three weeks after the death of Thecar marries ler; two hundred and eighty-one days and fixteen. 
hoars aſter his death ſhe is delivered af. a ſen. Here it was agreed, 1. If ſhe had not married Duncomb, without gueſtion the Yue ſhould 
net be baſtard, but ſhould be adjudged the fon of Thecar. 2. No all be received that Thecar did not cohabit with the wife. 3. 
Thuugh it is poſſible, that the ſon might be begotter after the huſband's death, yet, being @ queſtion of fa 
' fon was 2 to be the iſſue of Thecar, Hal. MSS. | | : 7 
Lord Hale's cate of E. 2. appears very extraordinary, the time from 3s. June 7, E. z. when the earl of Glouceſter died, to the 


12 of Hilary, or 29. Jan 9. E. 2. when the livery to his ſiſter was further poſtponed in parliament, being within one day of 5 


year and ſeven months; which is a much later date for the detivery of a live child, than the molt liberal in their calculations 


have hitherto aſſigned. However, on reading the printed copy of the original record, in the rolls of parhament lately 2 La 
1ave 

elſewhere ſtated of the opinion, that, it a widow marries again and has a child within nine months after the death of the firſt Ae . 

huſband, the child may chooſe his father; and is an authority for deciding according to the proof of the woman's condition — e 


liſhed, we find lord Hale's note quite accurate. See Rot. Parl. v. 1. p. 383. As to the caſe of R. 2. it confirms the doubt we 


when her frit huſband died. Ante fo, 8. a. note 5. Terms of the Law, firſt edit. tit. Baflerd, and Cowel Inſt, lib. x. t. g. Lord 
Hale's two other caſes are reported,in, ſeveral books, Alſop and Stacey being in Cro. Jam. 341. Godb. 281. Palm. 9. 1. Ro. Abr. 
356. and Thecar's in Cro. Jam, 6 Winch. 71. Litt. Rep. 177. | ” | | | 
1 | For the remainder of the notes to 123. b, fee 129. a. ; * . | 

(1) See Polt. x55. b. 228. a. (2) Both in civil and criminal ſuits the common law is very nice in requiring every iſſuable fact 
tot alledged, not only within a county, but alſo within a pariſb, town, or, hamlet, or, for want of either of theſe, ſome other hnozon 
Place of the ſame county, not being à hundred, which probably was excluded as 100 large a divition ; and. if this rule was not 
oͤbſer ved, it might be pleaded in abgtement, or otherwiſe taken advantage of, by either party, according tg the ſtage of the 
luit. Cro. Eliz. 260. Thel. Dig. Br. lib. 2. c. 15. to 18. Com. Dig. Abatement H. 13. Pleader C. 20. The neceſſity of having the 
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infant or his property, Lord Coke only takes notice of ſuch an cleRtion, where the infant is under. fan nag, and as to this ow 
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Lib. 2. Cap. 11. Of Vilenage. Sect. 193. 


therein alſo it is to be noted CF, a 1 
har if is bad ben ltedged in ſeignior ne priſt al not at the beginning 


Kingſtreet in the pariſh of St. commencement pur fon for his plee, that the 
Margaret in the county of plee, que le villeine villeine was his vil- 


f ſhould it ha e a , * . * . 4 - 
(7. Co. 1, x. 83. 9. 38. Hob, 5 be fuit ſon villeine, mes leine, but tooke this 


15 . 5 + Ro ae ng then ſhould Kingltreer have ceo priſt per proteſta- by proteſtation, &c. 
$18.) NF beene efteemed in law a tion, Ge. | 
[c] 4- E. 3. 30. 8. E. 3. 68. 29.towne[e] ; for whenſoever a 4 


o 


Co, 25. 6. Co. 14. leſſe the party doth ſhew the contrary. [g] But when a pariſh is alledged within a city, there 
190. | cfion the * — 11 — of * ps apr 4 _ certaine then the city. 
E. tit Viſnef, 27. 6. [] If a treſpaſſe be all in D, and nul tiel ville is pleaded, the jury ſhall come out de 
TY EE 8 ne alledged in S and D and 22“ tiel wille dt D is pleaded, the jury 
E. 4. 3- 8. 3. E. 4- 26. 39-H. ſhall come out de wicineto de &, for that is the more certaine. So if a matter be alledged within 
. Treip 93. 4. E. 3. 30. a mannor, the jury ſhall come de wicineto 'manerii ; but if the mannor be alledged within a 
2 89. * 5 3 towne, it ſhall come out of the towne, becauſe that 1s moſt certaine, for the mannor may ex- 
Jac 209. we): -- tend into divers townes. And all theſe points were reſolved by all the judges of England upon 
N conference betweene them in the caſe ot John Arundel eſquire indited for the death of William 
f*] 6. Co. 14- Arundel's cafe, Parker “. a , l : a 
[i] 45. E. 2. 5-3. 46. E. 3. 6. & {i} In a reall action, where the demandant demands land in one county, as heire to his 
7. Gernon's caſe, 18. E. x: 53. father, and alledges his birth in another county, if it be denied that he is heire, it ſhall not be 
T1. H. 4. 56. b. 57. 17. E. 3. tryed where the birth was alledged, but where the land Iyeth, for there the law preſumes it 
36. b. 39. Al. 10. 38. Aft, 30. ſſiall be beſt knowne who is heire. But if the detendant make himſelf heire to a woman, for 
35+ Af, 7. (os. Jac-239) that is the ſurer and more certain fide, and the mother is certaine, when perhaps the father is 
incertaine, and therefore there it ſhall be tryed, where the birth is alledged ; becauſe they have 
morg certaine conuſance then where the land lyeth. And fo it is where generally baſtardy is 
Ii Mich. 42. & 32. Eliz. Rot, alledged, the tryall ſhall be in like caſe mutatis mutardes, II] If a man plead the King's letters 
365. in the King's Bench, inter patents, and the other party plead non conceſſit, it ſhall not be tryed where the letters patents 
dan & Frankline, adjudge 3. beare date, for they cannot be denyed, but where the land lyeth. | 
Mar. Dow 3g. . Ris. Dier Every tryall muſt come out of 2 neighbourhood of a caſtle, mannor, town or hamlet, or 
Cr nel. 7 — — 242. place known out of a caſtle, mannor, towne or hamlet, as ſome forreſts and the like, as before 
Cro. Jam. 239- 9. Co. 47-a.) and by the authorities thereupon 2 appeareth. 6 
Every plea 2 perſon of the plaintife, &c. ſhall be tryed where the writ is 
brought, as it appeareth before. : | 
When the matter alledged extendeth into a place at the common law, and a place within a 
franchiſe, it ſhall be tryed at the common law. ; 
IIS. E. 4. 24. 9. H. 6. 46, 47- [I] In an action againſt two, the one * to the writ, the other to the action, the plea ta, 
21. H. 6. 4. 18. Af. 2. 10. E. 3. the writ ſhall be firſt tryed; for, if that be found, all the whole writ ſhall abate, and make an 
36, 27. if” uy 31. 27+ H. 8. 30. end of the buſineſſe. | 
1125 E. 4 25- b.g. H. 6. 46. [u] In a plea perſonall againſt divers defendants, the one defendant pleads in barre to par- 
26. F. 3. 7. E. 4. 31. 39. E. 3. cell, or which extendeth only to him that pleadeth it, and the other pleads a plea which goeth 
16. 17. (Cro, Jac. 134. f. to the whole, the plea, that gocth to the the whole, (that is) to both defendants, ſhall be firſt 
Sid. 76. Hob. 54+ 66. Noy 244 tried ; and of this opinion was Littleton in our bookes, for the tryall of that goeth to the whole; 
6 Role AW. 3024 and the other defendant ſhall have advantage thereof, for in a perſonall action the diſcharge of 
one is the diſcharge of both. As for example, if one of the defendants in treſpaſle pleade a 
releaſe to himſelte, (which in ha extends to both) and the other pleads not guilty (which ex- 
tends but to himſelfe) or if one pleads a plea which excuſes himſelfe onely, and the other plead 
another plea which goeth to the whole, the plea, which goeth to the whole, ſhall be firſt 
tryed ; for, if that be found, it maketh an end of all, and the other defendant ſhall take ad- 


vantage hereof, becauſe the diſcharge of one is the diſcharge of both, But in a plea reall it is 


f=] 9. H. 6. 46. 39. E. 3. 16,17. otherwiſe ; for every tenant may loſe his part of the lands, [a] As if aprecipe be brought as 
heire to his father againſt two, and one plead a plea which extendeth but to himſelfe, and the 


I.] 10. Co. 54. and the bookes other pleads a plea which extends to both, as baitardy in the demandant, and it is found for 


po him, yet the other iſſue ſhall be tryed, for he ſhall not take advantage of the plea of the other, 
Le] Mich. 21 & 22. Eliz. Dier becauſe one joyntenant may loſe his part by his miſplea. [o] But where an iflue is joyned for 
367. 5+ Co. 36. b. B. inham's part, and a demurrer for the reſidue, the court may direct the tryall of the iſſue, or judge the 


caſe. 39. E. 3. 2. b. 44+ E. 3. 6. demurrer firſt at their pleaſure. 
11, H. 6. 13 8 Co. 40. or- 
0 


ph gy 6. b. Hob, [5] If a wenire fac. be awarded to the coroners where it ought to be to the ſherite, or the 
21. Lt 5. 1. Sid. Viſne commeth out of a wrong place, yet if it be per aſſen/um partium, and ſo entred of record 
339) | it 


county named is very obvious; as otherwiſe it could not be known, whether the court had juriſdiction, who was the proper 
officer to direct the proceſs of the court to, or whence the jury was to come, and conſequently the cauſe canid not go on. Nor 
is it difficult to account for ſtating a particular place in the coun!y. One reaſon might be, that, if there was no other explana- 
tion of the caſe where the cauſe of action or ground of defence aroſe, than by reference to the extenſive limits of a county, the 
allegation might fail in that certainty ſo eſſential to its being either well underſtood or property controverted ; and the rule, fo 
far as it may have this foundation, ſtill continues unchanged. But the other and principal reaſon was, that, if iſſue was taken 
on the fact alledged, it might be tried by a jury of the wi/ne or neighbourhood, which our anceſtors conceived to be more likely 
to be qualified to inveſtigate and diſcover the truth, than perſons living at a diftance from the ſcene of the tranſaction. For this 
purpoſe the venire ſacias always directed the fheriff to ſummon a jury from the neighbourhood of the pariſh or place, within 
which the fact to be tried was alledged ; and this was not mere form ** it was the ſheriff's duty to attend to the direction; and 
if at teaff four of the hundred, in Which the place was ſituate, were not included in the panel returned by him, it was a good 
cauſe of challenge to the array or chi panel; or if four ſuch perſons did not attend to be ſworn, the po/ls, or particular jurors, 
=m__ be r Ay for the ſame default. Poſt. 157. a. 48. E. 3. 30. 48. Aſſ. 5. 7. H. 4.46 21. E. 4. 59. b. Nay, fo very eſſential 
did the common law deem the having ſome of the neighbours on the jury, that, if the viſne appeared on the record to be from 
a wrong place, whether in confequence of the party's alledging the fact in a place not proper for a viſue, or of the court's miſ- 
awarding it, in both cafes it was equally a miſ-trial, and a good ground for a motion to arreſt the judgment or for reverſing it 
by error, Cro. Eliz. 260. Hob. 5. . But thus reſtricting every wiſne to a particular part of the county, though well intended, was 
followed with great inconveniencies. It encouraged the loſing party after a trial, to make trivial objections to the viſue, in 
order to diſappoint his adverſary of the fruits of a juſt verdict; and either becauſe the rules for laying the viſne were in them- 
ſelves vague, or becauſe they were perverted by an over curious interpretation, ſuch objections not 1 became very common, 
but often ſucceeded, as appears from the profuſion of caſes and learning to be met with on the ſubje& in our reports. See Roll. 
Abr. and Vin. Abr. tit. Trial. At length the grievance became ſv intolerable to ſuitors, that parliament interpoſed to relieve 


them; for which purpoſe ſeveral ſtatutes were made. The 21. Jam. c. 13. gives aid after verdict, where the viſue is partly wrong, 


that is, where It is awarded out of too many or too few places in the county named. The 16. & 19. Cha. 2. c. 8. goes further; 
and cures the defect of the viſne wholly, ſo that the cauſe was tried by a jury of the proper county, without any regard to the 
rt of the w—_ from which the jury came. Still, however, either party was at liberty to object to the default of hundredors 

t the trial, which was found to be very troubleſome on account of the difficulty of always having four jurors ſo qualified, The 
4. & 5. An. c. r6, therefore directs, that every venire facias ſhall be awarded from the body of the county, in which the action is 
triable. But theſe ſtatutes do not extend to indictmenis or other criminal ſuits ; nor has any act been yet made to include any 
ſach, except the 24. G. 2. c. 18. which only applies to actions on penal ſtatutes. Why a regulation ſo convenient ſhould be thus 
confined principally to civil caſes, ſeems unaccountable. However, though the ancient law continues in force as to trials for 
crimes, yet it bath been long deviated from in practice; lord Hale taking notice, that even during his time he never knew an 
inſtance of a challenge for want of hundredors in treaſon or felony ; and the ſheriffs, as we are well informed, now always ſum- 
moning juries from the county at large, without the leaſt regard to the viſne of each indictment. 2. Hal. Hiſt. Pl, C. 252. Under 
ſuch circumſtances, retaining the form of a viſne from the particular place of the county, in which the crime is alledged, merely 


ſerves 


* 


—— 


wp late how and before whom it ſhould be made, nor have we yet met with any prior or cotemporary writer who, 7 1 — 


- \ - 2 


A, 


P_— 


- a poſition indeed is aſſerted more than once by lord Coke in the preſent work, and may be met with in other books. Po 
Mu Vin. Abr. Baſtard A. 2. & B. But it never was an uni 


. 
2 but alſo other kind of evidence, tending to prove the impoſſibility or even improbability of the huſband's being the father, = A Zo .. 
5 admiſſible. f. Black, Comment, / s 


Lib. 2. Of Villenage. Sect. 194. 18 


it ſhall ſtand ; for omnis conſenſus tollit errorem. (1) And thus much of theſe excellent points of ( 5. Co. 40. b. Cro, Eli 
learning: and if you defire to know the inſtitution and right uſe of this triall b 1 5. 269 n 
and of the antiquitie thereof, and more of this matter, reade the 234. ſection hereafter, vid. ſet. 234. 
which is worthy of your obſervation. | 


Fftat ute. Or ſtatute, This commeth of the Latine word /arutum, which is taken for 
an act of parliament made by the king, the lords and commons, and is divided into two 
branches generall and ſpeciall. This ſtatute here mentioned is a generall ſtatute, and darkely Vid. 25. E. 3. ca. 18. F. N. B. 
and obſcurcly penned. | 77. e. 26. E. 3. 74- 


Et fils ont 4 iſſue. [2] Iſſue, exitus, a ſingle, certaine, and materiall point iſſu- [7] Vid. ſect. 414. 7. H. 6. 43” 
ing out of the allegations or pleas of the plaintite and defendant, conſiſting regularly upon 9, E. 4. 36. 36. H. 6. 15. 5. E. 
an affirmative and negative to be tried by twelve men. And it is twofold, a ſpeciall ifſue, as 4. 26. 11. H. 4 79. 
here in the caſe of Littleton ; or generall, as in treſpaſſe, not guilty, in aft le, en 
diſſeifin, Oc. And as an iſſue naturall commeth of two ſeveral perſons, ſo an iſſue legal 
iſfueth out of two ſeverall allegations of advers parties. am, 87. 560. Do, Plac. 18. 

And to make our bookes more eaſie to be underſtood concerning this point, it is good to ſet — am. 580. 586, 589. Hob. 
downe ſome neceſſary rules (among many other) concerning joyning of iſſues. An iflue 233: | 
being taken generally referreth to the count, and not to the writ. As in an account the 7 E. 3. 34. (Cro. El 372) 
writ chargeth him generally to be his receiver, the count chargeth him ſpecially to be his 
receiver by the hands of I; the defendant pleadeth, that he was never his receiver in man- 
ner and forme, &c. this ſhall referre to the count, fo as he cannot be charged but by the 
receipt of the hands of T. 


Lr] A ſpeciall iſſue muſt be taken in one certain materiall point, which may be beſt under- 


E. 3. If 22. Ed. 4. 
ſtood, and beſt tryed. 12 wm 3 1 8 37 8 + 


] An iſſue ſhall not be taken upon a negative pregnant, which implyeth another ſufficient E. 3. 33: 
matter, but upon that, which is ſingle and ſimple. As ne dona pas per le fait imply a gift by [) 21. H. 6.9. b. 16. E. 4. 5. 


parol; theretore the iſlue muſt be & dona pas modo & forma, 24. F. 3. 32. 33. 75. 31. E. 3. 


. ” 4 N Iſſue 17. 13. E. 3. Ib. 27. 1. 
[7] An iſſue joyned upon an abſque hoc, Oc. ought to have an affirmative after it. Two E. 3 4 = E. 2 8. wk 3. 


affirmatives ſhail not make an flue unleſſe it be, leſt the iſſue ſhould not be tried. © 32. 22. E. 3. 13. 18. E. 3. Iſſue 

[z] Some iſſues be good upon matter affirmative and negative, albeit the affirmative and 35: 5. H. 7. 8. 31. Aff. 25. 12. 
negative be not in preciſe words. As in debt for rent upon a leaſe for yeares, the defendant 6. Ar * ” Hl. 4% 38. H, 
pleades, that the plaintife had nothing at the time of the leaſe made; the plaintife replyerh 8 uh, 3. 5+ §. E. 3. 24. 


3 
that he was ſciſed in fee, &c. this is a good iſſue. r 


1 
[ww] Where 2 nr of woe = 5 — defendant, the entry is et de hoc ponit ſe 57 3 I, 2 4. 25 
am; but it it of pa ; i 1 H. 7 4. 5. H. 7. 12. 26. 
* 2 ut if part of the plaintife, the entry is et hoc petit quod inguiratur \ 3 n 6. K. 4. U mg” 
[x] T here be ſome negative pleas, that be iſſues of themſelves, whereunto the deman- 28. H. 8, Dyer 31. 18. H. 6, 8. 
dant, or plaintite, cannot reply, no more than to a generall ifſue, which is, et prædictus A. 9 K E. 4. 32. 32. H. 6, 23. 
fimiliter. As if the tenant do vouch, and the demandant counterplead that the vouchee or 7, H. 6: 27. 43. Aff. 4. 9 F. 4. 
any of his aunceſtors had any thing, &c. whereof he might make a feoffment, he ſhall con- * 55 _ 172- 3. 36. H. 6, 
clude, et hoc petit quod inquiratur per patriam, & prædictus tenens fimiliter. So in a fine (oo — 4 H. f. 18. El. Dyer 0 
pleaded by the tenant, &c. the demandant may ſay, quod partes finis nibil habuerunt, & hoc 353. (1. Sid. 215. 290, 249. / 
petit quod ing uiratur per patriam, & prad” tenens fimiliter, And fo in a writ of dower, the 341. Cro. Cha. 164.) 
tenant pleads wngues /cific que dower, he ſhall conclude, et de hoc ponit ſe ſuper patriam, et pred”, x] 22. H. 6. 57. 59. 33. H. 6. 
tens fimiliter ; and ſo in 7 other caſes; and of this opinion was Littleton in our bookes. — 1 K 2. — E. 88 
eint with a child, iſſue ſhall not be taken, that ſhe was not en- 16. x7. 5 « aha ta 


78. 9. Co. 110. Cro, Cha. 164. 
80. Doct. Plac. 256, 257, Cro. 


} A man leaves his wife En gee 3 $92 77+ 7 4 
pl by her huſband on the day of his death, for #liatio non poteſt probari; but the ifſue [3] 5 2 5 3 * E. 3.19 
muſt be, whether ſhe was enſeint the day of his death (2). 

(A proteſtation availeth not the partie that taketh it, if the iſſue be found againſt him; [=] 10. E. 4. Proteſt. 5. 10. F. 
and therefore if the iſſue be found for the villeine, he is infranchiſed for ever. And yer in 4. ff. 37: 4 43 n 
ſome ſpecial caſe, albeit the ifſue be found againſt him that maketh the proteſtation, yet he RE = =. ON 
ſhall take benefit by his er (*) As if a man entreth into warrantie, and taketh by Do. Plac. 295.) 355. 
t 


oteſtation the value of the land, albeit the plea be found againſt him, yet the proteſtation (e) 30. E. 3. 14, 
mal ſerve him for the value. 8 


® 


Sect. 194. 
EM te ſeignior ne LSO the lord J/Ayhemer, (a] or Cel Stan. lib. r. ca. 43. Clan- 


poet moyhemer ſon 4-may l!!! a Frck Ht cog Bl 
wv1lleine : car fil his villeine: for if he word, of which com- © 5 25. fol. 


48. 49- Flet. lib. 1. ca. 38. 
mathema ſon villein, mayme his villeine, (id % membri mutilatio, 


meth mayhim, mabemium (Poſt. 288. 1. Sid. 215. 


and : 
ſerves tocreate delay and embarraſſment in the diſtribution of criminal juſtice, whenever an accuſed perſon may chuſe captiouſly 
to exert his right of challenging for default of hundredors. &< a . a Le 


.) The caſes to this point diſagree; but the moſt modern are with lord Coke. See Vin. Abr. Trial S. a. 2.—(2) The caſe 
cited from the Year Book of 41. F. 3. is a direct authority to this purpoſe. However it may be doubted, whether the doctrine 
continues to be law, Atlealt it fails in principle, if it is founded on the notion that the preſumption of the huſband's bein 
the father of every child, the wife bears or conceives during the marriage, cannot be repelled by evidence to the 2 Suc 


8 r , e. TY 
verſal rule, lord Coke and all the authorities agreeing, that, 1 2 . 
ulband is beyond ſea during the vhoſẽ N of the wife's going with child; the iſſue is a baſtard, Nor is the poſition in any degree med ALS * 


true at preſent ; for ever ſince Pendrel's caſe in the 5. G. Mit has been ſettled, that not only proof of being out of the kingdom, 4 


; 5. edit. 457. 2. Stra. 925. 3. P. Wms. 365. Bott's Poor Laws, 2d. ed. 105. Our books do not aw „ 
ſtatẽ vn what grounds Pendrell's caſe was determined. But very ancient authorities are not wanting to juſtify over. ruling the e „ . 
doctrine, which prevailed in lord Coke's time. Bracton taking notice of the preſumption, that marriage proves legitimacy, adds, Kere ... 
et ſemper Babitmr | © praſumpTionr, et Probetur contrarium, ut, ecce, maritus probatur non concubuiſſe aliquamdiu cum ux ore, infirmi- 2 5 . r 
late vel alia cauſa impeditus, vel erat in ea invaletudine ut generare non poffit. Bradt. fo. 6. a. In another place the ſame author is . 7 ... 
tin more explicit, for he ſtates it to be a violent preſumption againſt the child's legitimacy, if the huſband is proved, propter Le 2 2 52 „ 
aliguam infirmitatem, vel frigiditatem, vel aliam impotentiam coeundi, per multum tempus non concubuiſſe cum uxore, or fi probetur, quod A CE SA. 9 . 
extra regnum vel pro virciam per biennium & ultra longè extiterit, quod vehementer præſumi poſſit, quod ad uxorem acceſſum habere non u. ue. ae e. 
otuit. Bract. fo. 63, b. There are alſo other paſſages to a like effect both in Bracton and Fleta, Bract. fo. 70. b. 278. a. Flet.. % 1 Gr: 2 
ib. 1. c. 15. It is worthy remark too, that not only theſe limitations of the rule of pater eff quem nuptiæ demonſirant, but even 1441. to _ 
the words of them are in a great degree borrowed from the text of Juſtinian. See Dig. lib. 1. tit. 6. I. 6. But this by no 414 
means ought to leſſen their value with our common lawyers. On the contrary, it (ſhould be deemed an additional reaſon for a * Ling feos 6 
deferring to them z becauſe the trial of general Baſtardy belongs to the eccleſiaſtical courts, and theſe, in this inſtance, as well as * e A 
in others, are much ſwayed. hy the authority of the Roman law. See further on this ſubject Godolph. Repertor. Canon. . A.. Ano 
Bryd. Law of Baſtard, 8 3. Voet ad Pandect. lib. 2. * ſect. 6. Ayl. Parerg. tit Baſtardy, and ſame title in the Abridgments. 7 70 = - 9 F. 
Notes to fol. 12 1. b. f — COOL Ee 
(1) Ou inſtead of et in L. and M- (2) But by the 17. E. 2. de prerogativa regis, the king's grant of a manor will not paſs an -;, = 2 
vowlon appendant without expreſs mention of it. Yet there are ſome caſes, which have been deemed not within the reaſon 5 — 
of the ſtatute; ſuch as the crown's refiitution of lands to wards at their full age and to the heirs of ideots, or of temporalties tonew =” C 2 — 97 — 
biſhops. Staundf. Prærog. 43. a. Doder. Advowſ. 36. Even words of reference have been held ſufficient; as where the king N Dr 
granted a manor with all its appurtenances, as fully as the ſame came to and were poſſeſſed by the crown, and an advowſon was 7 . WW Fiend ** 4 fa He) 
appendant to the manor. Adjudged in Whiſtler's caſe, 10. Co. 63. a.—-It is agreed in our old books, that before the ſtatute de . AP P , A 
Prerogativa regis, the king's grant of a manor would paſs an advowſon appendant, without naming it, or ſo much as uſing the ＋ VA 7 + 
word appurtenances. Staundf. Prerog. 42. a. 10. Co, 64. a, But in the Hiſtory of Weſtmorland, lately publiſhed by Mr, —_— + Oo 5 ah 
| wn 019) © 
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defoct. Ante 17. d. As to a guardian after fexrteen, it appears from the ending of guardianſhip in ſocage at that age, as if tbe x. 


22 g. eee Ann 4. 
. 


5 


- 


Lib. 2. Cap. 11; Of Villenage. Sec. 194. 


E 115 Jars corps- il ſerra de ces indite he ſhall of that be in- 
Honem in corpore, Jig lan. 4 le ſuit I roy, & fil dicted at the king's 
2 ubi_aliquis ſort de ceo attaint, ſuit, and, if he be of 
in aliqaa parte ſui corporis VER 3 2 7 
Hella he lad, * 28 10 ferra pur ceo un that attainted, he ſhall 
dam. And the law hath ſo grievous fine & ran- for that make grievous 


appropriated this word may- ' | an 
Vide ſect. 1. (4. Co. 39. b.) Hem, which, our author here Jo — of 2 2 —— i « wn a 8 8 to 
uſeth, to this offence, as may- fer e, que Vllieine the king. ut, it 

bemalt cannot be expreſſed navera pas per le ley ſeemeth, that the vil- 


by any other word, as, muti- 


last, truncavit, or detrunca- un appeale de mMay- leine ſhall not have by 
wit, or the like. hem envers ſon ſeig- the law any appeale of 

Il ferra indite, or nior; car en appeale mayhem againſt his 
ds N Lb de mayheme hone re- lord; for in apprale 
the French word endirer, and covera fotſgque da- of mayhem a man fhall 


ſignifieth in law-an accuſation P Ns : 
found by an Cat of 14 er mages; & ij le villzine recover but his da- 


more upon their oath ; and en cee cas recovera mages; and if the vil- 


the 9 1 we indic- damages ervers fon leine in that caſe re- 
tamentum, nd, as tne ap- 8 : | * 
peale is ever the ſuit of the Jelgnior, & ent avis cover dammages a- 


partie, fo the inditement is execution, le ſeigntor gainſt his lord, and 
| . ner poit prender ceo que hath thereof execution, 
[4] Lamb. Jud. of Peace. [3] Some derive it from the Je villeine avoit en the lord may take that 


retke word aim to a- pxecution de le vil- the villeine hath in 


cuſe. 2 7 | : 
Ck el Navera Ge. ap- leine, & ont - re- mee 8 vil- 
| | eale de mayhem p CDi Vide, 4. ine, | 0 e re 
(4. Co. 43.) 2 1 covery is void, &c 
cauſe in that appeale he ſhall ** , 5 


recover but damages, which the lord after execution might take againe, and fo the judgement 
inutile and illuſory, and ſapiens incipit à fine. And the law never giveth an action, where the 
end of it ean bring no protit or benefit to the plaintife. But here it is to be obſerved, that, 
albeit the party grieved can have no action for the mayhem, yet at the king's ſuite he ſhall 
[4] Fleta Hb. 1. cap. 4. Britt. be puniſhed therefore, for the reaſon hereafter exprefted in this ſection. [4] And in ancient 
cap. 25. Biaft, 145 · Miror time there were appeales de plagis & de impriſonamento; but they are out of uſe and turned to 
cap. 3. actions of treſpaſſe. r 

Fine, finis, Here fine fignifieth a pecutiiatie puniſhment for an offence, or a contempt 
| committed againſt the king, and 1 1 to it impfiſonment appertaineth. And it is called 
L- Regift, Jusie. ag: 8. Co. Huis; becaule it is an end for that offence. [e] And in this caſe a man is ſaid facere fnem de 
59. Beecher's caſe, (S. Co. 38.) tran reſtone, Te. cum rege, to make an end, or fitie with the King for fuch a tfatiſyteffion, It 
is a bo taken for a ſumme given by the tetrarit to the lord for concord, and an end to be made. 

i Vide ſeQt. 74. 174. 441. [F] It is alſo taken for the higheſt and beſt affurance of lands, &c. 


Ty $9. Beecher's cafe. Here it is good to fee, what a fine differeth from an amerciament. [2] Amerciament in La- 


N. B. 76. tine is called miſericordia ; for that it ought to be aſſeſſed mercifully. And this ought to be 
(1. Ro. Abr. 238.) moderated by affeerement of his ques, or elſe a writ de moderata miſericordia doth lie. And 
L Glanvil, lib. 9. cap. 11. thereof 1 . ſaich thus. [5] 


75 Bract. lib. 3. fol. 116. amittat. 


Amerciam. 16. 8. R. 2. ibid, 26. no fine) is, for that the tenant or defendant ought to render the demand (as he is commanded 
Ke. ä by the king's writ) the firſt day: which, if he do, he ſhall not be amerced. So as for the* de- 
[4] = kr 401. ves caſe. lay; that the tenant or defendant doth uſe, he ſhall be amereed. 10 And albeit the amerciament 
. . 6 } i . « 49. 7 ' — : 1 » . 
—— 5 9- cannot be impoſed, nor the king. fully intitled thereunto, untill judgement be given, becauſe 
60 Vaughan's caſo ubi ſupro, 8 
*. call 3 | 5 2 . 1 LT - 
rel Rep wo 8 Vhat then if a preeipe be brought againſt an infant, and, hanging the plea, he commeth of full age F 
ſon and Dr. Burn, the record of a cafe of darrein preſentment of the rg. E. 1. is cited, in which the court adjudged, that a grant 
of the manor of Burgh, with its appurtenances, being from the crown, would not paſs the advowſon of the chapel though appen- 
dant to the manor ; and thence the t7. E. 2 is concluded to be only declaratory of the common law. See vol. i. p. 564, 565. 
The cafe appealed to ſeems full in point. But then there is a ſtrong current of authorities the other way; for the caſe of 43. 
E. 3. 23. is to the contrary; and ſo are the luſtances of things appendant not within the ſtatute. Staundf, Prerog. 42. a. 10. Co. 
64. a.—(3) O« fot et in L. and M.—(4) Ste note 2. to 122. 4. (5) Acc. 1. Ventr. 40%. — (6) Adlunctum is rather a term of the 
logicians. The acceſſorium of the civil las antwers beſt to bur terms of regardunt, ap pendant, appurtinant, and incident. How 
theſe differ from tliat, which is part or paretl of a thing; is explained in judge Doderidge's Treatiſe on Advowſons. See p. 38.— 
(7) Tuis pobtion is not tiniverſilly true. It ſometimes fails as to things appurtenant. R2turn of 46rits or a leet may be appurte- 
nant to an kundred; fo may waif and ray to a lect; and yet in theſe inſtances both ſubjects are incorporeal, Ante 121. a. 8. H. 7. 
1. 2. 3. Raft. EKutr. 128. The true teſt ſetms to be the propriety of relation between the principal and the adjun#; which may be 
. out, . conſidering, whether they fo agree in nature and quality, as to be capable of union without any inoongruity. See 
1. Ventr. 386. 
| tet Notes to 122. a. | 
(1) Acc. Dy. 70. b. and two adjudged caſes in marg. of ed. 1688, Acc. alſo by Dyer in 3. Leon. 222. The ſame point was 
agitated in Long and Heming, 31. Ehz. of which caſe the reports differ ſo much, that it is difficult to ſay, what was decided 
by the court. But it rather ſeems to Have ended with an opinion conſonant to lord Coke's. Sav. 104. Cro. Eliz. 209. 1. Leon. 
267. 4 Leon. 216. Doder. Advowſ. $4.—(:) This may at firft ſeem to claſh with the doctrine before, that apperdants are ewir 
by preſcription. Ante 121. b. n. 4. But they may be reconciled; for, as appendancy cannot be without preſcription, the former 
always implies the latter; and therefore if one pleads common appendant, it is unneceſſary to add the uſual form of preſcribing. 


(J] See Fulb. Prepar. 68. b. and 1. Saund. Ne- Bart not if there is a grant to ſhew ; common appurtenant being claim- 
able by grant, as well as by preſcription. Adj. 


3 
ro. Cha. 482.—(f) It has been denied, that common in groß can be ſans nombre. keg fil 


2. Saund. 346. But ſee Fulb. Prepar: 50. a. and the books there cited, =(6) For the caſes about ſola Vefura ſee ante 4. b. n. 1. I . 
As to ſeperalis paftara, whether a prefeription for it can be made againſt the owner of the ſoil, has been the ſubje& of argument 4 6, 


in three different caſes fince lord Coke's time. Inthe firſt the court of Common Pleas was equally divided. North and Cox, 
Mich. 20. Cha. 2. Vaugh. z51. 1. Lev. 253. In the ſecond the court of King's Bench inclined to think ſuch a preſcription good; 
but the demurrer, on which the point aroſe, being over-ruled by conſent; in order to try the fact, and a verdit being found 
againſt it, a deciſion of the queſtion of law beeame unneceſſary. Potter and North, Falter 21. Cha. a. 1. Ventr. 383. 1. Saund. 

47. 1. Lev. 268. But in the third caſe, which was on a motion to arfelt judgment, the whole court of King's Bench adjudged 
107 the preſcription. Hopkins and Robinſon, Eaſt. #3. Cha. 3. Pollexf. 13. 1. Mod. 74. $7 Saund. 324. 2: Leda. 2, Since this 
laſt caſe lord Coke's doctrine ſeems te have been generally acquieſced in.— (7) Accordingto this paſlage, ownEſhip of the ſoil is 
not neceſſarily included in a ſeveral fiſhery, and eo#inion of fiſhery and free fiſhery are the tame thing. But one, whoſe works will 
be admired, as long as a good taſte fot literaty eompoſiti or gratitude for the pleature and inſtruction derived from 2 


Notes to 128. d, are poſiponed 4 125. 6. 


ä — 


common Jaw deemed a guardian afterwards unheeffäfy. However, Unce the 12. of Cha. 2. enabling the Father to appoint a 


Lib. 2. Of Villenage. Sect. 194. 127 


he ſhall be amerced for the delay after his full age. So likewiſe it the demandant or plain- (5. Co. 45. 3. Cro. Cha. 410, 
ute be nonſuit or judgement given againſt him, hee ſhall be likewiſe amerced pro falſo 8. Co. 62. b.) 
clamore. 

(] And for the payment of this amerciament the defendant or plaintife; &c: ſhall finde nn or. £456. & 
pledges ; and thoſe demandants or plaintites, that ſhall find no pledges, (as the king, the 101. « Brat hb 1 A 

| = „ ib, 4. tol. 254. 

queene, an infant, &c.) ſhall not be amerced. And therefore when ſuch are demandant or 17. E. 3. 75. 18. E. 3. 2. Br. 
plaintife, the writ ſhall not ſay, Si rex, Tc. fecerit te ſecurum de clamore uo proſequendo, tit. amerciam. 53. 43. Aft, 45.4 

[] If a writ doe abate by the act of the demandant or plaintife, or for matter of forme, 05 ane | 
the demandant or plaintife ſhall be amerced ; but if it abate by the act of God, as by the death (7 Ro "Abe. . * 

. . . = . . . 3) 

of one, where there is two or the like, there ſhall be noamerciament. And to an amerciament, 
impriſonment belongeth not, as it doth to a fine or ranſome. If you defire to read more of . 
fines and amerciaments, Vide 8. Co. 38. 39. & c. Greſlye's caſe, & 11. Co. 43: 44. God- 
treye's caſe (1). ; — | 

(o] It is to be knowne that 4v/?, rita, is an old Saxon word, and fignifieth an amerciament, e] Fleta lib. 1. cap. 47. Stat. de 
as fedwite an amerciament for fleeing or being a fugitive, and ſo is femiſevite, blodwite an <xpoſit. verborum. 
amerciament for drawing of blood, ferdtvite concerning warfare, and ſo letherxvite, childwite, 
evardwite, and the like. Sometime it ſignifieth forfeiture; ſometime freedom, or acquitall. 

[e And bote is allo an ancient Saxon word, and ſometime ſigniſieth amerciament, or com- ſp] Lam. explication of Saxon 
penſution, as th;/thote, manbote; or freedome from the ſame, as brigbote, cafilebote, birghbote. words. Leges Inz. cap. 19. 

i era or avere [9] ſometime ſignifieth amerciament or compenſation, but properly Mera An- [2] Lamb ubi ſupra, & Fleta lib. 
glice idem oft in Saxonis lingua wiz, pretium vita hommis appretiatum; which and the like words 1. cap. 47. 
vou ſhall often reade in ancient charters. 


Ranſome. [r] Redemptio is here taken for a grand ſumme of money for redeeming y] Dier. 6. Eliz. 232. 
of a great delinquent from ſome heynous crime, who is to be captivate in priſon untill he 
payeth it. Some hold it to amount to his whole eſtate, and others hold that ranſome is a 
treble fine. [5] But in legall underſtanding a fine and ranſome are all one; for, upon the ſtatute [+] See the ſecond part of the In- 
of Merlebridge, cap. 3. upon theſe words Non ideo puniatur dominus per redemptionem, [t] ftitutes Merlebr. cap. 3. 
the tenant ſhall not have (where the lord diſtraineth within his fee where nothing is behind) 7 8 Hy "ys % 4 
an action of treſpaſs guare vi & armis againſt his lord; for therein the lord ſhould be puniſh- 281. b.) OO ET My 
ed by redemption, that is, by fine, and in that action the fine is very ſmall, And this is V 5. H. 7. 10. 48. E. 3. 5 6, 
manifeſt by many authorities in all ſucceſſion of ages: and this appeareth by our author in this 41. E. 3. 26. 44. E. 3. 13. 2. II. 
place, for he ſaith, II ferra pur ceo un grievous fine & N where fine and ranſome muſt 4 4 11. H. 4. 78. 1. H. 6. 6. 
of neceſſitie, in his opinion, be taken tor all one; for if the fine and ranſome were divers, * H. 2 * rt ob one * 
then ſhould the party, that mahemed the villeine, pay tivo ſummes, one for a fine, and an- ALY 17. 1 + l. Beten 
other for a ranſome, which never was done. And aptly a redemption and a fine is taken to be caſe, 4. Co. 11. & 9. Co. 76. 
all one; for, by the payment of the fine, he redeemeth himſelf from impriſonment, that Comd's caſe. 
attendeth the fine, ne then there is an end of the buſineſſe. 

It ſignifieth properly a ſumme of money paid for the redemption of a captive, and is com- 
pounded of re and emo, that is to redeeme or buy again. And it is to be knowne, that [a by [+] 40. AM. 9. Mirror cap, 4. & 
the ancient law of England, if the defendant in an appeale of mayhem had been found guilty, ca. 5 Sect. 18. Britton cap. 25. 
the judgement againſt the defendant had beene, that he ſhould loſe the like member, that the fol. 48. Brat. lib. 3. fol. 144. 
plaintite loſt by his means; as if the plaintife had loſt an hand, the defendant alſo ſhould loſe 745: F!*ts lib. 2. cap. 38. 
one, & fic de ceteris, in reſpect whereof the writ ſaid, [ww] felonice mabemauit, for that the [w] Brack. ubi ſupra, Britt. cap. 
defendant ſhould loſe a member. | ; 3+ fol. 77. * 4 

Alwaies at the common law, when the defendant ſhould loſe life or member; the writ ſaid (4. Co. 43. Poſt. 288. a.) 
felonice, Sc. And now albeit the law be changed (for at this day, the plaintife ſhall, as our 
author faith, recover but dammages) yet the writ of appeale ſaith ſtill felonice. 

Note the life and members of every ſubject are under the ſafegard and protection of the 
king, for, as Bracton [x] ſaith, Vita & membra ſunt in poteflate regis. And therewith agreeth [x] Bract. lib. 2. fol. 6, Paſch. 
a notable record, Paſch. 19. E. 1. coram rege Rot. 36. Northt. vita & membra ſunt in manu 19. 4 % . Rego: Ret. 36. 
regis, to the end that they may ſerve the king and their countrie, when occaſion ſhall be offered. 88 8955 
Nay, the lord of the villeine, tor the cauſe aforeſaid, cannot mayheme the villeine, but the king 
ſhal puniſh him for mayheming of his ſubject (for that hereby he hath diſabled him to do the 
king ſervice) by fine, ranſome, and impriſonment untill the fine and ranſome be paid. So as 
there 1s a maniſeſt diverſity between a ranſome and an amerciament ; for ranſome is ever when 
the law inflicted a corporal puniſhment by impriſonment, (and fo is alſo a fine) but otherwiſe 


it is of an amerciament, as hath bin ſaid. And [y] ancients have ſaid, that ranſome neſt for/- [y] Mirror. cap. f. Se. 1. & 3. 


gre redemption de paine corporel per fine des deniers. This offence of mayhem is under all 

felonies deſerving death, and above all other inferior offences; ſo as it may be truly ſaid of 

it, that it is, /nter crimina majora minimum, & inter minora maximum (2). And in my circuit 

in anno 11. Jacobi regis, in the county of Leiceſter, one Wright, a young ſtrong and luſtie 

: rogue, : i 

ſhall have any influence, 2 a very oppoſite explanation; for, 2 to him, ownerſhip of ſoil is eſential to a ſeveral 
fihery ; and a free fiſbery differs both from ſeveral fiſhery and common of fiſhery, from the former by being confined to a public river and 
not zeceſarily comprehending the ſoil, from the latter by being exclafive. 2. Blackſt, Com. 8. ed. 39. But we doubt, whether this 
diſtinction may not be in a great degree queſtionable.—-r. In reſpe& to a ſeveral fiſbery, where is the inconſiſtency in granting 
the /ole right of fiſhing with a reſervation of the ſoil and its other profits? Brafton expreſsly takes notice of ſuch a grant z for 
his words are, that one may ſerwitutem imponere fundo ſuo, quod quis poſſit piſcari cum eo, et ita in communi, vel quod alius per ſe ex 
toto, Bratt. fo. 208. b. There are alſo numerous other authorities for it; the old books of entries agreeing, that one may pre cribe 
for a ſeveral fiſhery againſt the owner of the ſoil, to which ſhould be added the three caſes of Elizabeth cited by lord Coke. See Lib. 
Intrat. 162. b. 163.a. Raſt. Entr. 597. b. and the books cited under the letter d in fol. 4. b. and under m here, and the caſes referred 
to under the“ on the other fide. Nor do we underſtand, why a ſeveral piſcary ſhould not exiſt without the ſoil, as well as a ſeveral 
es as to which latter we have already ſhewn the doctrine to be ſettled. Supra note 6. The chief reaſons, which occur agaàinſt 
ord Coke, ſeem to be theſe. Several writs, never applicable except to the ſoil, lie for a piſcary ; ſuch as a precipe quod reddat, monſtra- 
verunt de rationabilibus divifis, and treſpaſs, which latter writ is particularly inſiſted upon by lord chief juſtice Holt. Dav. 55. 
b. Hugh. Comm. Orig. Wr. 11. W. Jo. 440. 1. Ventr. 122.2. Salk. 637. Skinn. 677; Sum liberum tenementum is a good plea to 
treſpaſs for fiſhing in a ſeveral piſcary. 17. E. 4. 6. 18. E. 4. 4. 10. H. 7.24. 26. 28. The ſoil will paſs, as it 1s ſaid, by the grant of 
a piſcary, Plowd. 154.—But all theſe objections may be repelled.— The writs relied on will not always lie for a piſcary- Thus 
if a præcipe quod reddat is brought of a iſcary in the water of another perſon, the writ is bad, and a quod permittat is the proper 
remedy, Fitz, Abr. Briefe 861. F. N. B. 23. i. and note b. of the 4to. ed. Beſides, in the caſes of actions tor treſpaſs in a ſeveral 
piſcarys or at leaſt in ſome of them, the writ ſeems in effect to ſtate a ſeveral piſcary in the plaintiff*s own ſoil, which therefore 
proves nothing as to the ſenſe of ſeveral piſcary without further explanation. Reg. Br. Orig. 9 5. b. Carth. 285. Skin. 677. The plea 
liberum tenementum may be replied to by preſcribing for a ſeveral piſcary. See the books before cited as to ſuch a preſcription. 
Though the grant of a piſcary generally may, perhaps, pals the ſoil, yet it will not, if there are any words to denote a different 
intention; as where one ſeized of a river grants a ſeveral fiſbery in it, which is the caſe put by lord Coke in another place; and 
much leſs will the foil paſs, when there is an expreſs reſervation of it. Ante 4. b. & n. 2. there.—Hence, as it ſhould ſeem, the 
arguments are ſhort of the purpoſe ; for at the utmoſt they only prove, that a ſeveral piſcary is preſumed to comprehend the ſoil, 
till the contrary appears, which is perfectly conſiſtent with lord Coke's poſition, that they may be in different 8 


For notes to this fide of fol. 127. ſee 127. b. 


n to his children till twenty-one, it has been uſual for want of ſuch a guardian to allow the infant to ele& one for 
U 


imſelf; and acgording to one book, this practice ſeems to have prevailed in ſome degree before the Reſtoration, Phil. Tenend. 
non Tollend. < 


ceive this form 


Uuu | a guardian 


Such election is ſaid to be frequently made before a judge on the circuit. J. Veſ. 3756 But we do not con- ue "ag cory 4 4 28 
] be eſſential, The laſt lord Baltimore, when he was turned of eighteen, having no teſtamentary guardian, and . non Af 225 
being under the neceſſity of having one for ſome ſpecial purpoſes relative to his proprietary government of Maryland, named. 4 4 T $4, 22 


er. ho fe friend Al. 
e.. foals 3: þ 
2 / he AA. * C.. 500, 


Lib. 2. Cap. 11. Of Villenage. Sec. 195. 196. 


rogue, to make himſelfe impotent, thereby to have the more colour to begge or to be relieved 
without putting himſelfe to any labour, cauſed his companion to ſtrike off his left hand ; and 
both of them were indited, fined, and ranſomed therefore, and that by the opinion of the reſt 
of the juſtices for the cauſe aforeſaid. 


V. oyde, Sc. Here by (&c.) is implyed a maxime in law, quod inutilis labor & fine 
frufu non oft Mectus lrgis. And againe, Non licet, quod diſpendio licet. And ſapiens incipit & 


„ Vide Seft. 2-4. & 378. fine, and lex non praecipit inutilia. [x] Therefore the law forbiddeth ſuch recoveries, whoſe 
ED EY ends are vaine, chargeable, and unprofitable. 


| Section 195. 


Emaundant, petens, 7 TEM þ un vil- LSO if a villeine 

is hee which is actor in 4 ein ſort demandant be demandant in 
a reall ation, becauſe hee 4 . . 
demandeth lands, Sc. And en action real, ou an action real, or plain- 
plaintife, gucren in actions plant ife en action per- tiffe in an action perſon- 


rſonals and mixt, gu que- . . . : 
— 2 ſonal. envers ſon ſeig- all againſt his lord, if 


tenens in reall actions, and nior, Ai le ſeignior voile the lord will plead in 
defendant, defendons in ac. pleder en diſabilitie de diſabilitie of his perſon, 


tions perſonall and mixt. 


D 3 _ ſon perſon, il ne poit he may not make plaine 
meth "” — 22 faire pleine defence ; (1) defence, but he ſhall 


called of the manner of the her il defendera for (- f h 
pleading, wiz. predift. A. B. efendera forſ= defend but the wrong 


defendit vim & injuriam, Ge. ue Fort & force & and the force, and de- 
For example, in a perſon- demanderajudgement, mand the judgement, 
— ya yoo ws 7. e * fil ſerra reſpondus, & if he ſhall be anſwer- 
. * . . 
pradifius C. D. defendit monſira ſon matter ed, and ſhew his mat- 
vim & injuriam quando, Sc. maintenant, comment ter by and by, how he 
& damna,, L wicguid quod . f . . 4 . . N 

2%. defendere debet, Ec. i eft fon villein, & de- is villeine, and demand 
; I tl —— r mandera judgment fil judgement if he ſhall 

Firt, *when he defenders ſerra reſpondue. be anſwered. 
the wrong and the force, this hath a double effect, viz. to make himſelfe partie to the 
matter, and this is the reaſon, that the defendant in this and the like actions can plead 
| no plea at all, before he makes himſelfe partie by this part of the defence, as it appeareth 
fa] 40. E. 3. 36. 14. H. 6. 18. here by Littleton, that [a] if the defendant will plead in diſabilitie of the perſon of the 
35. H. 6. 22. 1. E. 4 15. plaintiffe, he muſt firſt make himſelfe partie by this firſt. part of the defence. Neither 
1e 29. E. 3. 23. 8. H. 6. 3. can he plead to the juriſdiction of the court without this part of the defence (3). Secondly [+] 
by the defence of the damages, he affirmeth that the plaintiffe is able to ſue, and (upon juft 
cauſe) to recover damages. (4) Thirdly, and by the laſt part, viz. and all that which he ought 
defend, when and where he ought, he affirmeth the juriſdiction of the court, & fic de fimiili- 
[e] 36. H. 6. judgement 38. G5, And of ſuch neceſſitie is it for the tenant or defendant to make a lawfull defence, as [e] 
albeit he appeareth and pleads a ſufficient barre without making defence, yet judgement ſhall 


| be given againſt him. 
fd] 18. E. 4. 6. & 7, la] If villenage be pleaded by the lord in an action reall, mixt or perſonal, and it is found 
that he is no villaine, the bringin of a writ of error is no enfranchiſement; becauſe 
. thereby he is to defeat the former = Anh and if, in the mean time, the plaintiffe or de- 


mandant bring an action againſt the lord, he need make no proteſtation, ſo long as the re- 
cord remaines in force, for at that time he is free, but the lord ſhall be reſtored to all by a 


writ of error. 
| Sect. 196. 
ſe} Brect. lib. 5. fol. 42 . Drit- N eft lou vil- TEM 6 maners LSO there are ſixe 


— „ Oh: 20: PII leine ſuiſt acti- de homes y ſont, mannerofmen, who, 
on, Sc. Littleton here (5)queux, fils/uont ac- if they ſue judgement 
| tion 


indeed appears to us the true doctrine on the ſubject.—2. Both parts of the deſcription of a free fiſhery ſeem diſputable. Though, 
for the ſake of diſtinct ion, it might be more convenient to appropriate free fiſba'y to the franchiſe of fiſhing in public rivers by 
derivation from the crown; and though in other countries, it may be ſo conſidered ; yet, from the language of our books, it 
ſeems, as if in our law practice had extended this kind of fiſhery to all treams whether private or public, neither the Re- 
gilter, nor other books, profeſling any diſcrimination. 285 b. Fitzh. N. B. $8. g. Fitzh. Abr. Aff. 422. 4. E. 4. 28. 17. E. 4. 
6. b. 7. a. 7. H. 7. 13. b. Cro. Cha. 354. 1. Vent r. 122. 3. 97. Carth. 285. Skinn. 677, Again, it is true, that in one caſe 
the court held free Her to import an exclyfrve right equally with ſeveral piſcary, chiefly relying on the writs in the Reg. gs. b. 
and the 44. E. 3. 24. But then this was only the opinion of two judges againſt one, who ſtrenuouſly infiited, that the word libera, 
er 8 implied common, and that many judgments and precedents were founded on lord Coke's ſo conſtruing it. 2. Salk. 
637. Carth. 285. That the diſſenting judge was not wholly unwarranted in the latter part of his aſſertion, appears from two 
determinatians a little before the ws in queſtion. See Upton and Dawkins 3. Mod. 97, and Peake and Tucker cited in Carth. 286. 
in marg. We may add to this the three caſes cited 3 Coke as of his own time; and that there are paſſages in other books, 
which favour his diſtinction. See Cro. Cha. 554 17. E. 4. 6, b. 7.2. 7. H. 7. 13. b.— Theſe remarks on ſeveral and free fiſhery may 
ſerve the ſtudent as a notice of the doubts on the ſubject, and alſo aſſiſt in any future diſcuſſion for removing them; which, 
in truth, is the whole ſcope of the annotation, 


(1) It ſhould be full,(2) It has been well obſerved, that defence, as applied in our law-pleadings, means, not a juſtification, 
which is the ordinary 1 but a denial. 3. Blackſt. Comm. Sth. ed. 296. Had this occurred to the author of the book 
on real actions, he wauld not have been at a loſs for the reaſon of the tenant's defending the demandant's right in a writ of right. 
Booth on Real Actions 112.—(3) Held contra by three judges againſt Holt chief juſtice. Carth, 220 —(4) Adjudged Acc. on 
Demurrer, Carth. 229.—(5) In L. & M.—Roh.—P.—& Red. the reading is contre gueux- 
Nates to 127. 4. 

(1) In very ancient times amercements were a conſiderable object in our law, as appears by the Great Charter's prohibiting 
their exorbitancy, and the writ of maderata miſericordia for relieving againſt exceſſive amercements in courts not being of record. 
F. N. B. 75. a. But fo far as regards amercements on judgments 1n civil ſuits in the king's courts of record, they have long 
been mere form. Yet in lord Coke's time it was error to omit the entry of them. 5. Co. 49. a. Now indeed by the 16. & 17. Ch. 
2. C. 8. ſuch an error is amendable.—(2) Since lord Coke's time, premeditated maiming, accompanied with laying in wait, has. 
been made a capital felony. See 22. & 23. Ch. 2. c. 1, commonly (tiled the Coventry act. 

Notes to 122. b. 

(1) See ante 117. b. n. 3,-(2) This replication was given by the 37. E. 3. c. 16. before which ſtatute the plea of being a villein 
to a ſtranger to the writ could not be denied.—(3) Et mef in L. & M.—& Roh.—-(4) See ante 68. b. n. 1. 2. to which add Poſt. 
172, b. Spelm. Gloſſ. voc. fidelitas 2. Init, 743. Britt, cap. 29. Cow. Inſt. I. 2. t. 3. ſ. 14. Flet. I. 2.c. 52.1. 3. c. 16. Mirr. c. 3. 
lect. 35. 7. Co. 6. b. 7. a. Calvin's cate Tyrr. Biblioth. Polit. tn. ed. 905. Elleſmere's argument in Calvin's caſe 76. ; 


— — — 


a guardian by deed, This mode was adopted by the advice of two eminent barriſters ; for though one of them at firſt pr 99m 
| | : whether 
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tion, judgement poit may be demanded, if rebearſeth fix kind of diſabi- 


lities of the perſon, diſabling 13. H. 4. 8 a Gardi 
Are demand, jils ſer- they ſhall be anſwered, os any r 
ront reſpondus, Cc. &c. One is, where a perſonall, or mixt. 

Un elt, lou villeine villeine ſueth an action Sils ſerront reſpon- 


fuiſt action envers ſon againſt his lord, as in dus. This is the legall (Poſt. 352. b.) 


1 - concluſion of the plea en 
ſeignior, come en le the caſe aforeſaid. the dien is in 4ifab irie of the | . 
cas avantait, perſon. And of the verbe re- 4C- fea << 


6 
ſpondere came reſponſalis often V- 27 5. M. J. 
e e he, that was appointed by the f“ J. B:aR. ib, 4. fo. 212. b. & 
tenant or defendant, in caſe of extremity and neceſſitie, to alleage the cauſe of the parties lid. 5. fol. 349. Fleta lib. 6, ca, 
abſence, and to certifie the court upon what tryall he will put himſelfe, viz. the combate or t Glanvill lib, 11, cap. 1. 


; 7 . 4 Britton cap. 126, Vid, W. 1. c. 
the country. So as his power was more than the eſſoinor, which caſteth an effoigne only iv" 


e . 43+ F. N. B. 25. C. Regiſt. 9, 
to excuſe the abſence of the party, as an eſtranger, which caſteth a protection, doth. For (E. N. B. 156. E.) 


by the common law, the plaintife or defendant, demandant, or tenant, could not appeare by 

attornie without the king's ſpecial warrant by writ or letters patent, but ought to follow 

his ſuite in his owne proper perſon (by reaſon whereof there were but few ſuites.) [g Abu- Iz] Mir, ca. g. ſect. 1. 
ſion eft a reteiner attorny ſans breve de la chancerie, And therefore Bracton faith truly, [ 8 Bracton ubi ſupra. 
attornatus hac omnia facere poteſt (that is, plead all manner of pleas). Ef igitur magna dif- 

ferentia inter attornatum & reſponſalem, So as the ſtatutes, that give the making of attorneyes, 

have worne out reſþonſales, Now what manner of men attorneys ought to be, or rather 

what they ought not to be, heare what antiquity hath ſaid, [i] attorneyes poient eftre touts (5 8 7. Co. 74.) 
ceux, aux queux ley voile ſuffer. Feme ne poient eſtre attorneyes, ne enfans, ne ſerfs, ne nul ＋ Mon 


e uu ge - "WP : * ah F. 
eft en garde%ou auterment faut de foy, ne nul criminous, ne nul efſoigne, ne nul que neft 41 „ 1 
roy, ne nul que ne poet eſte counter, Cc. 


Section 197. 


E 2. eft, lou un HE 2. is, where E 2. eft [k] lou un i] Braon. Hb. 5. fol. 42, 
home eſt utlage a man is outlawed home eſt utlage, 1 ” 8 


ſur action de det, ou upon an action of debt Cc. But theſe generall 


treſpas, ou ſur au- or treſpaſſe, or upon worde receive a diſtinction, 

A . . diff h &i viz. [1] if an executor or an [7] 21. E. 4 49. b. 21. H. 6. Y 
ire a 10, Ou TNAIG = any ot cr a On or adminiſtrator ſueth any ac- 30. b. 14. H. 6. 15. | 
ment, le tenant, ou indictment, the tenant, tion, utlary in the plain- | 


defendant, poit mon- or the defendant may © fall not difable him: 


becauſe the ſuit is in auter 
ftrer tout le matter de ſhew all the matter c, that is, in the right of 


record, & lutlagarie, of record, and the out- the teſtator, and not in his 


5 owne right. And for the ſame 
& demaunder judge- lawry, and demand reafon, [+] a maior and C] 12 E. 4. fol, 12. 


ment, fil ſerra reſpon- judgement if he ſhall communalty ſhall have an 


action, though the maior be 
due; pur ceo que il eſt be anſwered 3 becaule ' 10d. Lei In a wilt of 1 
hors de la ley de fuer he is out of the law error to reverſe an utlary, 


aſcun action durant to ſue an action during vawry in chat fut, or at any 


. . . : ſtrangers ſuite, ſhall not diſ- 
le temps que il ſoit the time that he is out- able the plaintife, becauſe if he 


in that action ſhould be diſ- 

utlage. ; lawed. h abled, if he were outlawed at [-] 34 * wk 35 1 ) 
ſeveral mens ſuits, he ſhould never reverſe any of them. [o] In an attaint outlary in the [+] 4 Sg 22 7 
plaintife cannot be pleaded in diſability of the perſon (1). LY] Outlary in Cheſter or Durham 16. 33. H. 6. 4 . 7 5 
ſhall not diſable the plaintife in any court at Weſtminſter, &c. [2] Minor vero, & qui infra [9] BraR lib. 3. fo. 125. 3. H. 
etattm 12 annorum fuerit, utlagari non poteſt, nec extra legem poni ; quia ante talem ætatem non 5 3 11. 38. E. 3. 5. 
A ſub lege aligua nec in decenna. [r] He that is abjured the realme may be diſabled; for that 1 * 0 ad DM 51. 1 
he is extra legem; and yet he is not properly outlawed, Al. p. 10. 3. H. 6. 15. b. 27. A. 

Monſtrer tout le matter de record. Here note two things firſt by this word, ©: 43, 5. H. 7. 6. Eliz. Dyer 


(monſtrer) that, [s] when any man pleads an utlary in difability of the perſon, hee muſt LE B. 244. Stauf. Pl. 


ſhew (Noy. 74. 143.) 
0 Rot. Parl. 20. H. 6. n. 18. c. 2. Hal. MSS. (Noz. 74. 143 


defaults puniſhable. 


whether the adminiſtration of the government of the province was not devolved upon the crown during the infancy, yet he 
afterwards retracted this idea, and concurred in thinking, that the guardian named by the infant might act as lord proprietor. 
Indeed it ſeems, as if there was no preſcribed form of an infant's electing a guardian after fourteen, any more than there is 
before; and therefore election by parol might perhaps be ſufficient, though it would be wrong to truſt to a mode ſo unſolemn. 
But we do not wonder at the deficiency ; becauſe guardianſhip by election of the infant is of very late origin, it being, we 
believe, not only unnoticed by any writer before lord Coke, except Swinburn, but there ſtill being no caſes 1n print to explain 
the powers incident to it, or whether the infant may change a guardian fo conſtituted by himſelf, Swinb. Teſtam. ed. 1590. fol. 
97. b. Even lord Coke, we ſee, though profeſſing to enumerate the different ſorts of guardianſhip, and though he had before 
mentioned this latter one, omits it here; whence it may be probably conjectured, that, in his time, it was in ſtrictneſs ſcarcely 
recognized as legal. 

The ſecond is guardian by appointment of the lord chancellor. How this juriſdiction was acquired by him is not eaſy to ſtate. 
The uſuał manner of accounting for it appears to us quite unſatisfactory. See Gilb. Eq. Rep. 172. Saying, that his juriſdiction 


over idiots and lunatics 1s undoubred, furniſhes an argument againſt his having any over infants; for he derives the former 
trom a ſeparate commiſſion under the gn manual, but there is not any ſuch to warrant the latter. The writs of raviſßment of 
ward and de recte de cuſlodia prove as li 


ittle ; for were not theſe returnable in the courts of common law; or, though they had 
not 


Lib. 2 Cap. 11. Of Villenage. Sect. 198. 


ſhew forth the record of the outlawrie maintenant ſub pede figilli, (becauſe the plea is but 

dilatorie) unleſſe the record be in the ſame court. But if he plead an outlawrie in barre, if 

it be denyed, he ſhall have a day to bring it in. 

| ; Secondly [:] before the defendant can diſable the plaintife, the outlawrie muſt appeare of 

[J 28 AM. 49. 12. F. 3. Uta. record; and the judgement after the quinto exafus given by the coroners in the county court, 

garie 3. NM. 4. &. 5. El. Dyer ig not ſufficient, untill the writ of exigent be returned, and the outlawrie appeare of record: 

. which is manifeſt by Littleton's owne words, (viz.) matter de record, whereot ſee more here- 
(Poſt. 288. b. 5. Co. 11 t.) after, ſect. 503 

, Tet. 503. 

It is to be obſerved, that there be two kind of appearances before the quinto exafns, to 

avoid the outlawry, viz. an apparance in deed, that is, to render himſelfe, &c. And the other 

[+] Tr: 44. El. in Com. Bane, is by an a parance in law, [z] that is, by purchafing a /u#per/edeas out of the court where 

inter Mcre & Dolburie.. 33. H. the record is, which is an apparance of record: and therefore, though it be not delivered to 

6. 1. 11. fl. 4 34. Dyer 3. El. the ſherife before the guinto exafus, yet it ſhall avoid the outlawrie; and fo are the bookes, 


192. f. El. 223. 4. H. 4. le 1. . . | 
4 0" 4. f. 7. 37. H. 6. 17. that ſpeake hereof, to be intended. 


23. 1. . Bir, 54 K If a man be outlawed at the ſuit of one man, all men ſhall take advantage of this per- 


(8 Co 142. b.) 


(Mo. 54.) ſonall diſability. And fo it is in caſe of alien nee, and of excommengement. But otherwiſe it is 
[w] 33. H. 6. 19. b. Kc. in caſe of villenage; for that diſability is onely given to the lord. 

ſ>] 44. E. 3. 27. Durant le remps que il eſt utlage. [+] If the defendant plead an outlawrie in 
(D.Qtr. Plac. 162, 396.) the plaintife, in diſability of his perſon, and the plaintife after that plea pleaded purchaſe a 


charter of pardon ; becauſe the charter hath reſtored him to the law, the defendant ſhall an- 
ſwer. So note, the diſability abateth not the writ, but diſinableth the plaintife, untill he 
obtaineth a charter of pardon, and fo it appeareth here by Littleton, 


ſs] 9 El. Dycr 262, 7. H. 4. 4. ee fil ſerra reſpondue. [y] If the ground or cauſe of the action bee 
b. 5a. Pl. Coton. 188. 5, Co. forfeited by the outlawry, then may the outlawry bee pleaded in barre of the action; as in an 
109. in * caſe. 28. E. 3. action of debt, detinue, &c. But in reall actions, or in perſonall, where dammages be in- 
F 63. 3% H. certaine, (as in treſpaſſe of batterie, of goods, of breaking his cloſe, and the like) and are 


2 Plac. 30 f.) not forfeited by the outlawry, there outlawry muſt be pleaded in diſability of the perſon. 
[=] Mir. e. 1. ſ-&t, 3. & c. 3. & [z] And it is to be obſerved, that, in the reign of king Alfred, and untill a good while 
4 1zpe cap. 5. Sect. 1, after the conqueſt, no man could have been outlawed but for felonie, the puniſhment whereof 
was death. But now the law is changed, as it appeareth by that which hath beene ſayd. 


And hereby you ſhall underftand old bookes and records, which ſay, that an outtawed man had 

caput lupinum; becauſe he might be put to death by any man, as a wolfe that hateful beaſt 

[*] Fleta lib. 2. ca. 27. Brac. might. [*] Utagatus & waiviata capita gerunt Iupina, qua ab omnibus impunè poterunt am- 
li. 5. tol. 421. Britton tol. 20. b. pri; merito enim fine lege perire debent, qui ſecundum legem wivere rectſunt. And another 
[4] Mir. ca. 4. ſect. 4. defaults faith, [a] utlage pur felone teigne leu pur loup, & eft criable woolfeſbered, pur ceo que loupe eft 
puniſhable. beaſt hay de touts gents, & de ceo en avant lift al aſcun de le occider al foer del loup, dont cuſtome 
Solvit eſire de porter les tefles al chiefe liew del county, ou de la franchiſe, & ſoloit Ia avoire demy 

mark del countie pur cheſcun teſte de utlage & de loupe. And this agreeth with the law before 

1% Lamb. fol. 128. the conqueſt, 14 utlagus Inpinum gerit caput, quod Anglict woolfeſhead dicitur ; & hac eft lex 
fr] 2. AM. P. 3. 2. E. 3. tit, Co- communis & generalis de omnibus autlagatis. (c But, in the beginning of the raigne of king 
ron. 148. Edward the third, it was reſolved by the judges, for avoyding of inhumanity, and of effuſion 
of Chriſtian blood, that it ſhould not be lawtull for any man, but the ſherite onely, (having 

lawfull warrant therefore) to put to death any man outlawed, 15 it were for felonie ; and 

if he did, he ſhould undergoe ſuch puniſhments and paines of death, as if he had killed any 

other man; and fo from thenceforth the law continued untill this day. (Nota, woolfe/bead, 

hy BraQon, liv. 5. fo. 421. 8. and <vulferfod is all one), [*] And after in Bracton's time, and ſomewhat betore, procefle 
6. 9. b. 49. E. 3. 5. 35. H. of outlawry was ordained to lie in all actions, that were quare vi & armis, which BraQton 
6:6. 40. E. 3.2, F calleth delicta; for there the king ſhall have a fine (1). But fince, by divers ſtatutes, proceſle 
-p Eee. of outlawry doth lie in account, debt, detinue, annuity, covenant, amor ſur 2 Ratute de 


22 SEE pd F. Rich. 2. arion ſur le caſe, and in divers other common or civill actions. But now let us 
" £5 


? heare what Littleton will ſay unto us. 


A og ee, 
85 . | Section 198. 


2] Bract. li. 5. fol. 415. 427. | 18 vi | | 1 1 - 
Sh c 1. ſe, * 3 lect. 1. & LIEN, [a] 1 / * Zo eſt un * * hg * an a 
e en gas 4 ien, que eſt nee ien, which is born 
6. c. 47. Brit. fo. 29. 13. E. 3. trom the Latine 25, 7 eft 2 


Bre. 677. 25. F. 3 de Natis ul, word alienus, and according lors de la ligeance out of the ligeance of 
tra mare. 31. E. 3. Coſinage 5. : | 


42. E. 3. 2. 9. E. 4. 7. N noſtre 


(1) Whether the common law gives proceſs of outlawry againſt crimes, being merely conſtructive breaches of the peace, was 
queltioned in a late caſe before the King's Bench on a libel. Soc the chief juſtice, in delivering the court's judgment, ſpoke at 
large to prove, that ſuch procels lies againſt crimes univerſally. Mr. Wilkes's caſe 4. Burr. v. 4. page 2537- However, the rea- 
loning, on which this opinion is grounded, ſtands oppoſed by a former judgment of the Common Pleas on a prior caſe relative 
to the ſame gentleman, 2. Wilſ. 151. But it was adopted by both houſes of parliament, when, in his caſe, they reſolved, that 
privilege of parliament doth not extend to /ibels. See Annual Reg. for 1764. The arguments for the contrary opinion are 
forcibly expreſſed in a proteſt by ſome of the lords, who were againſt making ſuch a reſolution. Journ. Dom. Proc. 29. Nov. 
1763.—(2) Ubi natus in partibus tranſmarinis all not be an alien, ſee Hill. 13. K. 1. rot. 1. Hal. MSS, 


at — 


- LL Oh —- 


not been ſo, how doth a juriſdiction, to decide between contending competitors for the right of guardianſhip, prove a power 2 
appointing a guardian, where it happens, that one is wanting ? The writs de cuſlode admittendo, in the Regiſter, only relate to 
guardians ad litem. Reg. Br. Orig. 198. a. The aſſertion, that the appointment of guardians belonged to the chancellor before 
the erection of the Court of Wards, remains to be proved; or at leaſt we, after a Gligent ſearch, do not find any authority in 
print. The paſſage referred to in Fleta and the doctriae in Beverley's caſe 4 Co. by no means warrant the uſe made of them; 
for in neither is any notice taken of infants, 'Though the caſe of infants, as well as of ideots and lunatics, ſhould be age to 

| ong 


LAS 


Lib. 2. Of Villenage. Sect. 198. I29 


noſtre ſeigntor le roy, our ſoveraigne lord to the etymologie of the word, 11. H. 4. 26. 14. H. 4. 19, 20. 


3 8 X h , it fignifieth one borne in a 3; H. E. 55- 22.H. 6 38. tant. 
iel alien voile ſuer the king, if ſuch alien pl. Cor. 197. a, 7, Co, x. Cal- 
Ho / Jt Sy ſtrange country, under the o- „ing cage pf. Cm. 268. per 


un action reall ou will ſue an action reall any nn a —_ res Sanders, Vid, leck. 1, 439. 440. 
or coun and therefore 441. 

perſonall, le tenant or perſonal, thetenant 1,4" ſalch, that this ep 

Ou defendant port or defendant may ſay, tion, propter defeflum nationis, 


n . . ; in ſhould rather be propter defec- 
dire, que 11 J. wit nee that he was borne in tum ſubjectionis) or 4 Littleton 


en ticl pats, que eſt ſucha country, which faith, (which is the ſureſt) 
hers de la ligeance 18 out of the king's out of the cs of the 


king, Z 
le roy, & demaunder allegeance, and aſke ;Þ E e 


judgement ſi il ſerra judgement if he ſhall but 1 de lignance for he 

: may rne out of the realme 
7 eſp ondue. : be anſwer ed. of England, yet within the 
liegeance. And he that is borne within the king's liegeance is called ſometime a denizen, 
quaſi deins nee, borne within, and thereupon in Latine called izdigena, the king's liegeman ; 
tor /igers is ever taken for a naturall borne ſubject. But many times in acts of Parliament, 


denizen is taken for an alien borne, that is infranchiſed or denizated by letters patent, where- (2. Inft. 941.) Z a N, fee, Z. 2 425 


by the king doth grant unto him, [3] guod ille in omnibus tractetur, reputetur, habeatur, te- [5] 9. E. 4. f. 8. Pl. Com. 130. b. - — 
neatur, & gubernetur, tanguam ligeus 2 infra dictum regnum noſirum Anglie oriundus, & | A 477 wy . 
non aliter, nec alle modo. But the king may make a particular denization: [c] as he may [c] Roe. Pacl. 22. E. 1. Elist ts A Fer” Vand 
grant to an alien, gued in quibuſdam curiis ſuis Anglia audiatar ut Anglus, & guod non repel- Daubenie. as . 3. . A. 
latur per illum exceptionem, quod fit alienigena & natus in partibus tranſmarinis, to enable him to e run. Fas 'S 

ſue onely, The ſeverall ſenſes of which word muſt be gathered, ex antecedentibus, adjunftis, A u A Hp F107 


S conſequentibus ; and they that take him in that ſenſe, derive the word from donaiſon (i. e.) £4 Pra lg SHA FA 


deratio, becaule his freedome is given unto him by the king. Ing 

There is another kind, and that is an alien naturalized, and that muſt be by act of Parlia- 1 Zo. ef . 
ment. And this alien naturalized to all intents and purpoſes, is as a naturall borne ſub-] p 
ject (1), and differeth much from denization by letters patent; for if he had ifſue in Englan — 
before his denization, that iſſue is not inheritable to his father; but if his father be natural- . He A 
1z:d by parliament, ſuch iſſue ſhall inherite. So if an ifſue of an Engliſhman be borne be- {Cto. Cha. 


Fe hoe Mor id 29. . 
6k) . g., .. 


yond fea, if the ifſue be naturalized by act of Parliament (2), he ſhall inherit his father's 2 ——ñ * 
lands; but if he be made denizen by letters patent, he ſhall not; and many other differences _—_ po vr ju 


there be betweene them. 


Ligeance. 4 lizando, being the higheſt and greateſt obligation of dutie and obe- Vide Calyin's caſe ubi ſupra, p- e — bh 


dience that can be. Liegeance is the true and faithfull obedience of a liegeman or ſubject, to 


his liege lord, or ſoveraigne. Ligeantia eff vincutum fidei, ligeantia eft legis effentia. pe > OY 


by Originaria, five naturalis, fre nata, [d] and this is al- [4] 23- El. Dierfo, 300. b. Doc 

wayes abſolute and incident inſeparably. Nemo patriam, in ot Youe's cale, 

Perpetua, « ua natus eft, exuere, nec ligeantiæ debitum ejurare paſſit. 

p 2. Data, aut per denizationem, aut per naturalizationem (ut 

Ligeantia domi- Supradiftum eft) & i/ta ligeantia per denizationem poteft efſe 

no regi debita L ſub conditione. 

oft duplex. Localis, quia quilibet alienigena, qui in hoc regno ſub pro- (Hob. 271.) 

; teftione regis degit, domino regi ligeantiam debet. nd 
if he be indifted of high treaſon, the indiftment ſhall 
ſay, [e] contra ligeantiæ ſue debitum ; & ideo dicitur tem- ſe] 3. & 4. P. & M. Di. 144: 
poranca & localis, quia non durat, niſi quouſque infra regnum 7. Co. 6. &c. Calvin's caſe, 
moratur. 

Limitata, as when one is made denizen for life, or in | 
taile. [/] But one cannot be naturalized, either with li- [/] 9. F. 4. 7. Calvin's cafe 
mitation for life, or in taile, or upon condition: for that ubi tupre. 
is againſt the abſoluteneſſe, puritie, and indebility of na- ry zu. euer. 
turall allegiance. [*] 13. E. 3. Br. 264. 20. E. 3. 
* An abbot, prior, or prioreſſe alien, ſhall have actions reall, perſonall, or mixt, for any Annuity N 5 2 E. 

thing concerning the poſſeſſions or goods of his monaſtery here in England, though hee bee 2 2 _ IF 4 oy 44577. 

an alien borne out of the king's liegeance ; becauſe hee bringeth it, not in his owne right, Prær. 54. IL. eſtat. de Carliſi:, 


but 35 E. 1. 


i Ter poranta 


aut 


(1) But now by the 12. & 13. W. 3. c. 2. naturalized perſons are incapacitated from being of the privy council, members of 
either houſe of, parliagpent,-or enjoying any office or place of truſt, civil or military, or from having any grant of lands or other 
bereditanent PTY OT, > 
to this effect. NJ. G. 1. it. 2. c. 4. ſ. 2. But when any foreigner, diſtinguiſhed by eminence of rank or ſervices, is naturalized, 
it is uſual, firſt to paſs an act for the repeal of theſe ſtatutes in his favour, and then to paſs an act of naturalization without any 
exception.-(2) This imports a ſpecial act of parliament to be neceſſary. But, whatever the law might be in lord Coke's time, 
now, by ſeveral modern ſtatutes, perſons born beyond ſea, if their fathers, or paternal grandfathers, were natural born ſub. 
je&s, are likewiſe made ſo, though with an excluſion of ſome unfavoured perſons. 7. Ann c. 3. 4. G. 2. c. 21.13. G. 3. c. 21. 
See ante fo. S. a. note 1. | 

Continuation of notes to 123. B. from 125. a. : | 

(2) If our law was really as ſtrict in point of time, as is here repreſented, it would not ſufficiently conform to the courſe of 
nature. The phylicians, it is true, generally call zine months, each being of thirty days, the uſual period for a woman's going 
with child. But then they allow, that, as a delivery may be accelerated by accidental cauſes, ſo it is frequently protracted, not 
only for ten days beyond the nine months, but to the end of the tenth month, and ſometimes for a conſiderably longer time. Sec 
Zacch. Queſt. Medico legal. lib, 1. tit. 2. Juſtice therefore requires, that, in the caſe of poſthumous children, an exceſs of the 
uſual time ſhould not operate further, than by raiſing a proportional preſumption againſt the legitimacy, The Roman law was 
very liberal in this reſpect; for the decemviri allowed, that a child may be born in the tenth month; and though a law of the 
Digeſt excludes the eleventh, yet the emperor Adrian, after conſulting with the philoſophers and phyſicians, decreed even for 


this, where the mother was of good and chaſte manners. See Dig. 1, 4. 12. Paul. Sentent. lib. 4. t. 9. f. 5. Nov. 39. C. 2+ t. 2 
| wi 


delong to the crown, yet ſomething further is neceſſary to prove, that the chancellor is the perſon conſtitutionally delegated to 
| XxX Xx 


till further; for it enacts, that no bill of naturalization ſhall be received without a clauſe - 


Lib. 2. Cap. 11. Of Villenage. Sect, 199. 


but in the right of his monaſtery, and not in his naturall but in his politique capacity (1), 
Reall ou erſonall. LY] In this caſe the law doth diſtinguiſh betweene 


(Dogs Plac. 8. Dy. 2. b.) 


ct . . . . 8. E. 2 2 . . . an alien, 
1 11 2A * 2 E. {hat 1s a ſubject to one that is an enemy to the king, and one that is ſubject to one that is in 


3. Bre. 697. 22. E 4. 14. 20. league with the king ; (2) and true it 1s that an alien enemie, ſhall maintaine neither reall nor 


1. E. 3. Cofinage 5. 42. E. 3. perſonall action, donec terræ fueriut communes, that is untill both nations be in peace (3); but 


2. 1, E. 49 11. H. 4. 2. an alien, that is in league, ſhall maintaine perſonall actions, for an alien may trade and traf. 
9. E. 4. 2 E. 4. 7. 8 4 fique, buy and ſell, and therefore of neceſſity he muſt be of ability to have perſonall actions; 
7. Hl. f. fr. Delizen 10. but he cannot maintaine either reall or mixt actions. An alien, that is condemned in au 
1. E. 6. Nonhab. Br. 13. & 62, information, ſhall have a writ of error to relieve himſelfe, et fic de fimilibus. 

Vid 4. H. 3. Dower 179. 6. E. [] If an alien be made a prior or abbot, the plea of alien nc ſhall not diſable him to biin 


263. . H. 6. ca. Livr ; ; h ; . 84 . 0 a 0 
hr. 2 Ag. = K any reall or mixt action concerning his houſe; becauſe he is in anter drcit, as before is ſaid (4). 


——— Hors del ligeance noftre ſergnior le roy. Here Littleton doth not fav, out of 
i*] 29. E. 3. Br. Denizen 15. the realme or beyond the ſea, (5) (as he doth ſe. 439. 440. 441. 677.) but out of lizeance ; 
id, Stanf, PI. Co. 297+ 8. for (as hath beene ſaid before) a man may be borne out of the realme, viz. of England, as in 
Ireland, Jerſey, and Gernſey, &c. (6) and yet ſeeing he is not borne out of the ligeance of the 

king, as Littleton here ſpeaketh, he is no alien, But hereof there is ſo much, and ſo plen- 

rifully ſpoken in our bookes, and eſpecially in the caſe of Calvin abi ſupra, as this ſhall ſuffice, 


Et demaunder judgement fil ſerra reſpondue. So as the tenant or defen- 

dant ſhall neither plead alien ace to the writ or to the action, but in diſability of the perſon, 

fi] Livre d Entries Allen 1. as in caſe of villenage and outlawrie before. [i] And Littleton is to be intended of an alien 
(Doc. Plac. 89. Dy. 2. b.) in league; for if hee be an alien enemy, the defendant may conclude to the action. 


Sect. 199. 
ts hinged PRemunire. Some hold LE 4. eſt un home, TJ HE 4. is a man, 


For Statutes. in} 1 8 . 
Vid, 36. . 3. ft. de cruz . called! 4 premmines be. , due per. judgment who by judge: 
2 E. 3 21 cauſe it doth fortifie juriſ- done envers luy fur ment given a gainſt 
4. ©. 3. 1 2. C. 2 * 2. diftionem 2 + ate co- un briefe de præmu- him upon a writ of 
c. 3. 12. K. 4. C. 5. 10. K. Z. c. rong [uf 0 the kingly Awes . . . 2 

8 3. & 4. 6. H. 4. c. 1. of N crown againſt fo- nire facias, &c. eſt premunire facias. &c. 


8 4, 26.11. f. c. 16. 1 üs. reine juriſdiction, and againſt „org de protection le is out of the king's 


1. 6, Eliz.c 1. 13. Elis. ca, the uſurpers upon them, as . . 
1.3.8. a7 — 39- Elis. by divers acts of Parliaments 7* Si il ſuiſt aſcun protection. If he ſue 


ca. 18, appeare. But in truth it is ſo 4d ion, & lie tenant any action, and the 
For Preſidents. 


- called of a word in the writ; oy le def. mon/tra tout tenant or defendan 
— er 44 E. for the words of the writ y. mon _— . 


4 ibid. Melbourne's cate, Mich. be præmunire præiſa- le record envers luy,il ſnew all the record 
C 


3. H. 6. ibid. The caſe of Rich. tum A. B. Ec. quod tunc poit demaunder judge- againſt him, he ma 
8 and others, Hil. 25. fit coram nobis, 4 where Pp J 8 8 , y 


H. 8. Coram repe. be Tei. Premunire is uſed for præ- ment fil ſerra reſpon- aſke judgement if he 
36. Ul. 3. Rot.g. coram Rege. monere, and ſo doe divers in- du; Car la ley le roy, ſhall be anſwered ; for 


The ca'e of the Biſhop of Ban- terpreters of the civill and ies OBA 
on. "Mb, 0h T & les briefs le roy the law and the king's 


ram Reg", Perrot againſt Pa. are preguniti that are pre font les choſes, per writs be the things, by 


tries, fo. 429. & 430. & idid. _—_— * > ſtatutes * queux home eſt pro- which a man is pro- 
M. ch. 9. H. 7. f. uoted in e margent you : 
n ll perceive what ſtatütes 7* & aide, et int, tected and holpen; and 


were _ before Littleton durant le temps que ſo, during the time, 
wrote, and what have beene - . 
ed fines to male or Mome en tiel cas eſt that a man in ſuch caſe 


ſences in danger of a fræ- /107s5 de la protection is out of the king's 


munire, le roy, il eſt hors de proteQtion, he is out 
Booke caſes. 


4 E. 4 b. b fl. f. 6 6. 1797s del protection ęſire aide ou protect of helpe and protec- 
9, E. 4. 2. 35. E. 3. 7. 24 Hl. 8. Je Roy. The judgement 


tir. Pramunire x6 10. H. 4. in a $remunire is, that the P er la ley le roy „ 0u ti0n by the king s law, 
2 6. K. 7. 14+ gefcndine ſhall bee from thenes per Grief le roy. or by the king's writ. 


forth out of the king's protection, and his lands and tenements, goods and chattels 

forteitcd 

(1) Here, as alſo generally where lord Coke mentions profeſſed perſons, he muſt, we conceive, be underſtood to write, as of 
the law before the diſlolution of monalteries, and the conſequent eſtabtiſhment of the proteſtant faith. See ante 3. b. note 7 — 
(2) Et nota it ſSall be tried by the record, if he be in amity or not, VIZ. a proclamation of war, But a proclamalicn prokibiting commerce, 
as anciently between the emperor and the queen, doth not diſable a German in a perſonal action, Trin. 4r. Eliz C. B —Hal., MSS.— 
(3) But now, on declaring war, the king uſually, in the proclamation of war, qualifies it, by permitting the ſubjects of the 
enemy relident here, to continue ſo long as they peaceably demean themſelves; and, without doubt, ſuch nerſons are to be 
deemed alien friends in effect.— (4) A ſeme alien ſball ha ve dower. Rot. Parl. 8. H. 5. n. 15.9. H. fl. n. pro comitiſſa Arundel. 


5 
Hal. MSS.—See ante 31. b. note 2 See ante 107. a. n. 6. there and poſt. 244. a.— (6) Rot. Parl. 9. H. 6. n. 20. /ndenization of one 
barn in Wales. Simile Rot. Pail, 23. H. 6. n. 26. Co. 2. Inſt, 241. on ſtat, 2. H. 4.— Hal. MSS, 


with Gothofred's learned notes on thoſe two texts of the Roman law. Cod. lib. 6. t. 29. leg. 2. Aul. Gell. lib 3. cap. 16. Huber. 
Prælect. in Dig lib. 1. tit. 6. A like liberal diſcretion probably prevails in inoſt countries of Europe; for an inſtance of which, we 
appeal to a writer of great authority, who reports a decifion by a majority of judges in the ſupreme court of Frielland, by which a 
child was admitted to the ſucceſſion, though not born till three hundred and thirty-three days from the day cf rhe huſband's death, 
which period wants only three days of /7ve/ve lunar months. Sand, Decis. lib. 4. tit, 8 Definit. 10. Nor will our own law, no: with- 
flanding what lord Coke advances, if the authorities are duly collected and conſidered, be found deficient on this intereſting ſubje f. 
Indeed there is a paſſage in Britton, which gives countenance to lord Coke's limitation of forty weeks; for this writer excludes trum 


the 


a 


act for the king. It is no wonder therefore, that lord chancellor Hardwicke took occaſion to dilapprove of comparing the 
court's juriſdiction over infants with that over ideots and lunatics. 2 Atk. 315. As tothe writs relative to the appointment an! 
removal of guardians in the Regiſter, they merely relate to ſuits ; which is of very different conſideration from general guardians. 
See Index to Reg. Brev. Orig. tit. Cuflodes. Nor will it anſwer the purpoſe, to attempt including guardianſhip in the idea of 
trufls, which are the peculiar objects of equitable juriſdiction, as it muſt be ſen, that this is an overſirained refinement ; for, 


though 


RJ 


Lib. 2. Of Villenage. Sect. 199. 130 


forfeited to the king, and that his body ſhall remaine in priſon at the king's pleaſure, So 11. H. 7, tit. Premunire, p. 5. 
odious was this offence of premunire, that a man, that was attainted of the ſame, might have 77: — * — 1 
bin ſlaine by any man, without danger of law; becauſe [4] it was provided by law, that a 14, Deck. & Stud. Lid. . cap. 


. . - : 195. Doct. & Stud, Lib. a. cap. 
man 2 dee to him as to the king's enemy, and any man may law fully kill an enemy. But 52 Brooke, tit. Prazcaunire, 21. 
queene Elizabeth and her parliament [*], liking not the extreme and inhumane rigor of the Temps E. 6. Biſhop Barloe's caſe, 


law in that point, did provide, that it ſhould not be lawfull for any perſon to flay any perſon [k) 24. H. 8. Brooke Coron. 
in any manner attainted in or upon any præmunire, Cc. Tenant in taile is attainted in a præ- 96 


190. 
munire, he ſhall forfeit the land but during his life; for albeit the ſtatute of 16. R. 2. ca. 5. en- K. re 


. a rudgin's caſe reſolved per les 
acteth, that in that caſe their lands and tenements, goods and chattels, ſhall be forfeit to the Juſtices. 95. H. 4. 20. Simon 


king, that muſt bee underſtood of ſuch an eſtate as he may lawfully forfeite, and that is during Beverley's caſe. 
his owne life. And theſe generall words doe not take away the force of the ſtatute de donis (Poſt. 591+ 2. Ro. Abr. 177.) 


conditionalibus, but hee ſhall forfeit all his fee ſimple lands, ſtates for life, goods and chattels ; 
and ſo was it reſolved in Trudgin's caſe. 


Car la ley le roy & les briefes le roy, &c. There be three things, as here 
it appeareth, whereby every ſubject is protected, wiz. rex, lex, & res regis, the king, 
the law, and the king's writs, The law is the rule, but it is mute. The king judgeth by his 
judges, and they are the ſpeaking law, /ex loguens. The proceſſe and the execution, which is 
the lite of the law, conſiſteth in the king's writs. So as he, that is out of the protection of 
the king, cannot be aided or protected by the king's law, or the king's writ. Een tuctur le- 
gem, & lex tuctur jus. [I] Beſides men attainted in a premunire, every perſon, that is attaint- [II 4. E. 4. 8. 1. E. 4. f. b. 3d. 
ed of high treaſon, petit treaſon, or felony, is diſabled to bring any action: for he is [*] er- E. 3.8. Eliz. Der 245. 
tra legem poſitus, and is accounted in law civiliter mortuus. * n B 
It is to be underſtood, that there is a generall protection of the king, whereof Littleton here _ * * dee 
ſpeaketh ; and this extends generally to all the king's loyall ſubjects, denizens and aliens Protection. ee 
within the realme, whoſe offences have not made them uncapable of it, as before it appeareth. Of the generall, vid. 7. Co. Cal- 
And there is a 2 protection by writ, which is one of the king's writs, that Littleton Y'" ** % ns. af 
here ſpeaketh of. This particular protection is of two ſorts ; one, to give a man an immunity E. 239. wg * — 5* 
or freedome from actions or ſuits ; the ſecond for the ſafetie of his perſon, ſervants and goods, 4 ; 
lands and tenements, whereof he is lawfully poſſeſſed, from violence, unlawfull moleſtation or 
wrong. The firſt is of right, and by law ; the ſecond are all of grace, (ſaving one) for the ge- 
nerall protection implyeth as much. Of the firſt ſort ſome are cum clauſula (volumus) ſo called, 
becauſe the writ hath this word (volumus) in it, wiz. volumus quod interim fit quietus de omni- 
bus placitis & guærelis, Sc. and the other a protection cum clauſula (nolumus) ſo called for the 
like reaſon. Of protections cxm clauſula (volumus) for ſtaying of pleas and ſuites there be 
foure kindes, wiz, quia profefurus (ſo called by reaſon they are part of the words of the writ). 


2. Aula moraturus (ſo named for diſtinction for the like cauſe). 3. Aula indebitatus nobis ex- 


i/tit of the matter. 4. When any ſent into the king's ſervice in warre is impriſoned beyond 
ſea, The former are for ſtaying of actions and ſuits in generall. The third is for ſtaying of 


ſuits of the ſubject for debts and duties due by the king's debtor to them. Of the fourth you 


ſhall reade hereafter in this place, For the former two theſe nine things are to be obſerved. 
Firſt, for what cauſe they are to be granted, 2. For what perſons they are allowable. 3. A 
three fold time is to be conſidered, viz. the time of the purchaſe of them, the time of the 
continuance of them, and the time when they ſhall be caſt. 4. In what place the ſervice is to 
bee performed. 5. In what actions theſe protections are allowable. 6. Under what ſeale and 
to whom they are directed. 7. Who is to allow, or diſallow of them. 8. By whom they are 
to bee caſt, and in what manner, . How upon juſt cauſe they may be repealed or diſallowed. 
J muſt but point at theſe matters to make the ſtudious reader capable of them, and referre kim 
to the bookes and other authorities at large being excellent points of learning. 
As to the firſt, it is of two natures, the one concerne ſervices of war as the king's ſouldier, 
&c, the other wiſedome and counſell, as the king's ambaſſador or meſſenger pro negotiis regni. 
Both theſe being for the publique good of the realme, private mens actions and ſuites muſt be 
ſuſpended for a convenient time; for, jura publica anteferenda privatis ; and againe, jura pub- g 
lica ex privatis pgromiſcue decidi non delent. [a] And the cauſe of granting of the protection ſa] 39. H. 6. 39. 3. H. 6. ti. 
muſt be expreſſed in the protection, to the end it may appeare to the court that it is granted [4] Mine OW 3 * 1 
pro negotiis regni & pro bono publico, [5] or as ſome others ſay, pur le common profit del realme. led ſo 281. Pl&t. lid. * 7. 
And Britton ſaith, zoffre ferwice, ficome efire en noſtre force, & le defence de nous & de naſtre 8. &c. Bracton. 
peofle, Sc. [] A man in execution ix /alva cuſtodia {hall not be delivered by a protection. [*] 5. Marie Dyer 162. 
e] To the ſecond, theſe protections are not allowable onely for men of full age, but for men (Cr0- Cha. 389.) 
within age, and for women (1), as neceflary attendants upon the campe, and that in three 
caſes, quia lotrix, ſiu nutrix, ſtu obſtetrix. | pat. 3. part for the Counteſle of 
[4] Corporations aggregate of many are not capable of theſe two protections either pro- Warw. 
fefure, or morature ; becauſe the corporation itſelfe is inviſible, and reſteth onely in 143 30 * + 1. 21. E. 4. 36. 
con- 21. E. 3. 97. 
(1) A reſpeRtable writer, conſidering women as not requiſite in a camp, thinks, that here lord Coke miſtakes protections for 


eſoins. Barr. on Ant. Stat. Ir. ed. 154. But, as we apprehend, thoſe, who have been accuſtomed to a camp-life, will bear tel» 
tmony to the neceſſity of each of the three capacities mentioned by lord Coke. 


c 19. H. 6. 51. 30. E. 3. 21. 
N. B. 28. I. 11. E. 3 Rot. 


the inheritance poſthumous children not born within forty weeks from the huſband's death. Brite. 166. a. However, even 
this writer ſeems to extend in ſome degree beyond the forty weeks; unleſs he meant to make the wife's conception exactly of 
equal date with the huſband's death, which ſurely is not a very reaſonable conſtruction. But without dwelling on ſuch a nicety, 
it is ſuffictent, that the principal of the few other authorities in our books are againſt ſo rigid a rule. Bracton is very cautions, 
illegitimatizing only the iſſue born ſo long after the huſband's death, as to create an improbability of its being his child, with- 
out naming any fixed period. Bract. lib. 5. fo. 417. b. As to the determined caſes, the only authorities of this ſort, we meet 
with, are enumerated in the preceding annotation ; and theſe duly weighed, will not be found, it is apprehended, to warrant 
lord Coke's concluſion. In Radwell's caſe, the finding againſt the iſſue is expreſſed to have been grounded merely on preſump - 
tion ; and beſides, if we conſtrue the record properly, the preſumption aroſe from proof of the huſband's non acceſs to the wife 
for a month before his death. The caſe of 9. E. 2. is an inſtance of allowing ſo much time beyond forty weeks, that it ſeems 
too ſtiong to have much nents but fo far as it can claim any, it counts againſt lord Coke. The cafe of 18. Rich. 2. at geit 
ſeems fuil for lord Coke's rule, the child, though born only eleven days beyond the forty weels having been declared not the 
iſſue of the deceaſcd huſband. But when it is further 1 there will be found nothing to prove a poſitive general rule; 
for it was very ſpecial, the widow having married a ſecond huſband the day after the death of the firſt, ſo that the queſtion was, 


| not 


* 


though guardianſhip in the cozzzzen acceptation of the word try may be properly ſo denominated, yet it as ſurely is not ſo in the 


technica! 


Lib. 2. Cap. 11. Of Villenage. Sect. 199. 


[<] 35. H. 6. 3. 43. E. 3. 23. conſideration of lawe. [e] Protection for the huſband ſhall ſerve alſo for the wife. 
4*. E. 3 7. 4 H. 5. Protection 7] Albeit the vouchee, tenant by reſceit, preiee in aide, or garniſhee, bee no parties to the 
In H. writ, yet before they appeare a protection may be caſt for them; becauſe when the demandant 
47 12515. 1. Hl. 6. 2 l. 6. grants the voucher or reſceit, in judgment of law they are made privie. But if the demandant 
36. 40. E. 3. 8. 22. E. 3. Pro- 1 the voucher or receit, then untill it be adjudged for them, and fo privie in lai, 
tet 84. 27. E. 3 14 H. 4-16. a protection cannot be caſt for them. And fo it is of the garniſhee, a protection may be caſt 
43. E 3 dit protect. 40. 14. E. for him at the day of the returne of the /cire facias. [g] No protection can be caſt for the 
85 8 2 demandant or plaintife ; becauſe the tenant or de fendant cannot ſue a re- ſommons, or a re- at- 
le] 24.E. 3 26. 47- E. 3. f. tachment, but the plaintife onely, that ſued out the ſummons or attachment, &. mult ſue 
5. H. 5-5. 38. E. Sa F. N. B. alſo the re-fommons or re- attachment. And ſo it is of an actor in nature of a plaintite, &c, 
28. f. 20. R. 2. Protect. 106. as the garniſhee after appearance, and an ayowant, and the like. [4] An officer of the king's 
22. H. 6. 28. 9. H. 6. zo. 43 E. receit,, or any other officer in any court of record, whoſe attendance is neceſſary for the King's 
22 bet SC . 3 e493 ſervice or adminiſtration of juſtice, being ſued, cannot have a protection caſt for him, 

71. 14. E. 3. ibid. 65. 63. 20. E. [7] In every action or plea reall or mixt againſt two, where a protection doth he, a protec. 
ibid. 84. tion caſt for the one doth put the plea without day for all. So it is in debt, detinue and ac. 
b} 7. H. 4. 3. 4. count. But in treſpaſſe, or any action in nature of treſpaſſe, which is in law ſeverall, where 

Li] 4 5 4 prom. oo 5 every one may anſwer without the other, there a * cait for the one ſhall ſerve for him 

= N a 20. 41. E. 3. onely, unleſs they joyne in pleading ;' or if they plead ſeverall pleas, and one wenire facias is 

ibid. 95. 41. E. 3. 32+ 42+ E. 3-9. awarded againſt all, there a protection caſt for one, ſhall put the plea without day for all; and 
„ H. 5. 7. 3. H 4. 15.2-R.2- therefore in former times the plaintife uſed to ſue out ſeverall wenire facias in thoſe caſes for 
rotett, 45. 43. E. 3 * K. feare of a protection, &c. 

25 * 6 ry OE * 6. * 5 Po. [A] As to the three fold time, firſt, a protection profe2zre regularly muſt not be purchaſed 

| Sg A 4 H. 7 nfl 1 z. banging the plea, But this faileth, when he _ in the king's ſervice in a voyage royall ; 

41. 45- E. 3. 24. 28. 11. E. 4. 7. and that is two fold, either touching warre, and that onely is when the king himſelte or his 

F. N. B. 28. k. (11. Co. 5. b.) heutenant, that is prorex goeth; or when any goeth in the king's ambaſſage, pro negotio regul, 


[+} 3- H. 6. Protect. 2. 39 H. or for the marriage of the king's daughter, or the like, this alſo is called a voyage royall, 
* . = NS * But a protection Moraturæ may be purchaſed and caſt, pendente placito. . 

7. E. 4.27. 28. H. 6. 1. 17. H. [I] Regularly a protection cannot be caſt, but when the party hath a day in court, and 
6. protect. 56. 10. E. 3. 54- 13- when if he made default, it ſhould fave his default. Therefore when execution is to bee 
F. 3. Amerciament 18. 7. Co. 7. granted againſt body, lands, or goods, no protection can be caſt ; becauſe the defendant hath 
8. Calvin's cale 13. R. 2. cap. 16. |, day in court, If a protection be caſt at the vi prius for one, if before the day in banke it 


| 5 1 * A 4 ws, bee repealed by innote/cimus, yet becauſe it was once well caſt, it ſhall ſave his default; but if 


33. E. 3. tit, Protect. 115. 34- E. the protection be difallowed, either for variance, or that it lay not in the action, or the like, 
3- ibid. 124. 27 E. 3. 79. 29. E. there it ſhall turne to a default. | 

3- Protect. $5. 38. 2. b. 4. 15- If a man hath a protection, and notwithſtanding plead a plea, yet at another day of con- 
21. * 0 _— 44 1 5 tinuance, after that a protection may be caſt; ſo at a day after an exigent ; but after appear- 
Fy 35. 44 nnn 4. ance he cannot caſt a protection in that terme, untill a new continuance be taken. 

14. H. 6. 22. 21. H. 6. 10. 27. 15 Thirdly, no protection, either profecturæ or moraturæ, ſhall indure longer than a yeare 
H 6.4. 28. H. 6 1. 35H. 6. and a day next after the e or date of it. And ſo it is of an efoigne de ſerwice le roy. It a 
53. 44 E. 3. * 48. E. 3. 2 protection beare ce 7. die Januarii, and have allowance pro uno anno, the re- ſummons, re- 
4 7 . 3 or re- garnĩiſliment, may be ſued 8. Janaarii the next yeare; and yet that is the 

m] 22. E. 3. 4. 26. E. 3. Pro- laſt day of the yeare, . 

14 47 A. E. 3. 16. : E. 3. And where Britton, treating of an eſfoigne beyond the Grecian ſea, in a pilgrimage, &c. 
Amerciament 18, 34. E. 3. Pro- ſaith thus, [o] aſeun gent nequident ſe purchaſent nos letters de protection patents durable a un 
1 * 8 F. N. B. fol, 2%, 0242 ora 3 ans, & jalameyns font attorneys generals, auſi per nos letters patents: & cenx 
43 N lid, Oi $. Temps Font bien & ſagement, car nul grand ſeignior, ne chivalier de naſtre realme, ne doit prender che- 
E. 1. G and cape 26. myn ſauns noſtre conge, car iſſint poet le realme remainer diſgarny de fort gente. 

Foft. 254- b.) Three things are hereupon to be obſerved, firſt, that this was a protection of grace, where- 
IR, = l ys wy 280. of more ſhall be ſaid hereatter. Secondly, that it was for ſafetie of the great men of the 
[ Fes K. wg + of * Reg realme, and that they ſhould make generall atornies, ſo as no actions, or ſuits ſhould be there - 

75 by ſtaied. Thirdly (by the way) that great men could not paſſe out of the realme without 
171 . N the — * — [p] A 3 to one, &c. untill he returned from Scotland, 
eng rn . „ -* was diſallowed for the incertaintie of the time. | 
- = Ke. „ 2 2] To the fourth, the protection, as well morature as profialuræ, muſt bee regularly to 
liament nu. 21. 22. E. 4. Pro- ſome place out of the realme of England, and that muſt be to ſome certaine place, as /uper 
tect. 18 g. R. 2. ibid. 125. 11. Alva cuſtodia Caliciæ, c. and not to Carliſle or Wales, which are within the realme, or to 
41 97 822 2 the like. But it may be to Ireland or Scotland; becauſe they are diſtinct kingdomes ; or to 
ibid, 1 * R egiſt, Aig 88. ape. Calice, Aquitaine, or the like. But a protection, quia moratur Super altum mare, will not 
[r] Brad. lib 5. 139 140. Brit- ſerve, not onely becauſe (as fome thinke) that mare non moratur, but for the incertaintie of 
ion 185, Fleta lib, 6. cap. 7. 8. the place, and for that a great part of the ſea is within the realme of England. 
&c. 14. E. 2 Protect. 109. 34 [x] To the fifth. In ſome actions, protections ſhall not be allowed by the common law; and 
E. 3. ibid, 122. 19 E. 3. ibs. zn ſome actions they are ouſted by act of parliament. Actions at the common law, as all 
78. 33, K. 3. ibis. 99. 21. E. ations that touche the crowne, as appeales of fel d ales of mayl 
N | , ppeales of telony, and appeales of mayhem, [5] So 


13. 
£1 10. H. 6. Protect. 105. where 


not of legitimacy, but merely to which huſband the iſſue belonged. One of the two only remaining caſes conſiderably extends 
the time beyond the forty weeks, for, in Alſop and Stacey the firſt of them, the iſſue was found legitimate, notwithſtanding the 
Japſe of forty weeks and ter days and the lewd character of the wife: and even as to Thecar's caſe, which is the other of them, the 
iſſue having been horn two hundred and eigbty-two days, there was an exceſs of the forty weeks, though but a trifling one. 
The precedents, therefore, ſo far from corroborating lord Coke's limitation of the aultimum tempus pariendi, do, upon the whole, 
rather tend to ſhew, that it hath been the practice in our courts to conſider forty weeks merely as the more uſual time, and con- 
ſequently not to decline exerciſing a diſcretion of allowing a longer ſpace, where the opinion of phyſicians or the circumſtances 
of the caſe have ſo required, In the courſe of our enquiries into the ſubject of this note, we were curious to know the general 
ſentiments of that eminent anatomiſt, Dr. Hunter, on three intereſting queſtions. Theſe were, what is the »ſual period for a 
woman's going with child, what is the earlicft time for a child's being born alive, and what the /atef, The anſwer, which he 
obligingly returned through a friend, we have liberty to publiſh ; and it was expreſſed in the words following. 1. The uſual 
period is nine calendar months ; but there is very commonly a difference of one twv0 or three weeks, 2. Achild may be born alive at any 


time 


——_— 


technical ſenſe, in which our lawyers uſe the word, and Chancery exerciſes a juriſdiction over truſts ; for, in this latter, truſts 


are invariably applied to preferty, eſpecially real gates, aud not to the perſon, However we muſt not be underſtood by Be 
| s : It 


Lib. 2. Of Villenage. Sect. 199. 


where the king is ſole partie, no protection is to bee allowed; in like manner in a decizs |. 
tanta un, where the king and the ſubject are plaintites; but, in late acts of parliament, | | 
protections in perſonal actions are expreſly ouſted, A protection may be caſt againſt the | | 
queene the conlort of the king. 
[/] In a writ of dower ande nihil habet, no protection is allowable ; becauſe the demandant ] 39. H. 6. 3 r. 6 & 
hath nothing to lixe upon, Otherwiſe it is in a writ of right of dower, Likewiſe in a quare 32. 27. H, * 4s 7 N. B. 28. | 
impedit, or atſ.e of darreine preſentment, a protection lieth not, for the eminent danger of 17. E. 3. 23. 4. Co. 38. Bo- | 
the laps. Neither lieth a protection in an aſſiſe of novel diſſeifin ;, becauſe it is foſiinum re- ne cat. Brack. lib,” 5. to. 
medium, to reſtore the cifſeiice to his freehold, whereof he is wrongfully and without judge- [2 Her at 6 oak 
ment diſſeiſed. [] In a guare non admifit, a protection is not allowable ; becauſe it is [+] 14. E. z. NT Penalties 52 
rounded upon the gware impcdit; and the like in a certificate upon an aſſiſe for the like rea- 12. E. 3. ibid. 6g. 31. E. 1. 
E. and fic de fimilibus. & protection, quia profetturns, is not allowable (as hath beene did. 112. 
ſaid) in any action commenced before the date of the protection, unleſſe it bee in a voya 
royall, [wv] An infant is vouched, and at the pluries venire facias, a protection was call for [ww] 19. E. 2. Protect 
the infant; and diſallowed, becauſe his age muſt be adjudged by the inſpection of the court. 32. E. 2 ibid. 54- 8 oh | 
[+] By act of parliament no protection ſhall be allowed in an attaint; (but at the com- [x] 23. H. 8. c. 3. 34. E. 7 | 
mon law a protection for one of the petite jury hath put the plea without day for all); nor in Prote&tion 0-291 364-4 + 
an action againſt a gaoler for an eſcape ; nor for victuals taken or bought upon the voyage or !- R. 2. cap. 8, 


ſervice; nor in pleas of treſpaſſe, or other contract, made or perpetrated after the date of the 
ſame protection. 


O] In a writ of error brought by an infant upon a fine levied, the plaintife ſued a /cire 21. E. +. E. 3. Pro- 

facias againſt the conuſee, for whom a een ans caſt, and the na examined hg age 12 4 F. 23 : ;. H. 
ol the plaintife, and by inſpection adjudged him within age, and recorded the ſame, and then 6. 43. 46. 8. E.-4. 8. 17. E. 3. 
| allowed the protection; and this can bee no miſchieſe to the plaintife, whereupon it follow- 18. 0 3. E. 3. Protect. 73. 

eth, that, albeit the plaintite dyeth afterwards before the fine be reverſed, yet, after his age — * ) b. Mo. 78. 189. Cro. 

adjudged and recorded, his heire ſhall in that caſe reverſe the fine for the nonage of his anceſ- © * 

tor. [4] And fo it was reſolved in the caſe of Kekewiche (1) in a writ of error brought by f] Paſch, 12. Ja, Regis in the 

him by the opinion of the whole court of the king's bench. Otherwiſe it is, if the plaintife k g's Bench, : 

dyeth before his age inſpected, Poor. 3 . 

[5] Note in judiciall writs, which are in nature of actions, where the partie hath day to [4] 13. E. 3. Protect. 72. Fleta 
appeare and plead, there a protection doth lie; as in writs of ſcire facias upon recoveries, i. 2. c. 12. 40. E. 3. 18. 48. E. 
fines, judgements, &c. Albeit by the ſtatute of W. 2. eſſoignes and other delayes bee ouſted 3. 18. 19. 37. H. 6. 32. 21. E. 
in writs ot ce, facias, yet a protection doth he in the ſame. So it is in a guid juris clamat, * 'Þ 3 7-8. 47. E. 3.5. 
and the like, But in writs of execution, as habere facias ſeiſinam, elegit, execution upon a ſtatute, 64 W. 2. 5 75 2 *. 
capias ad ſatisfaciendum, fieri facias, and the like, there no protection can bee caſt for 11. 
the defendant ; becauſe he hath no day in court, and the protection extendeth onely ad placita 
& guerelas, and muſt be allowed by the court, which cannot bee but upon a day of ap- 

rance. 

(c] In a writ of diſceit brought againſt him, that obtained and caſt a protection upon an [e] 20. E. 3. Protect. 83. 
untrue ſurmiſe in delay of the plaintife, that protection is allowable. In an action brought 
upon the ſtatute of labourers a protection doth lie, & fic de fimilibus, 

4] To the ſixth, no writ of protection can be allowed, unleſſe it be under the great ſeale, d] 35. H. 6. 2. Artic. ſuper 
& and it 1s directed generally. Cart. 6. 46. E. 3. Petition 19. 

[e] To the ſeventh, the courts of juſtice, where the protection is caſt, are to allow, or diſ- 8 Napa 9 _ - 

allow of the ſame, bee they courts ot record, or not . record, and not the ſherite, _ SES Ka 


. or any 25. 2. E. 4. 4. 38. H. 6. 23. 
other officer or miniſter. Le] 43. E. 3. 3 96. 3 


DV] To the eighth, the protection may be caſt, either by any ſtranger, or by the partie [/] 21. E. 4. 18. 
himſelfe. An infant, feme covert, a monke, or any other, may caſt a protection for the te- 
nant or defendant. And this difference there is when a ſtranger caſteth it, and when the te- 
nant or defendant caſteth it himſelfe; [g] for the defendant or tenant caſting it, he muſt [g] 38. H. 6, 23. 
ſhew cauſe wherefore he ought to take advantage of the protection; but an eſtranyer neede not 
ſhew any cauſe, but that the tenant or defendant is here by protection. 

h] As to the ninth, a protection may be avoyded three manner of wayes. Firſt, upon the [5] 44. E. 3. 12. 47. E. 3. 6. 

caſting of it betore it be allowed. Secondly, by repeale thereof after it be allowed. (2) By 
diſallowing of it many wayes, as for that it lieth not in that action, or that he hath no day to 
caſt it, or tor materiall variance betweene the protection and the record, or that it is not under 
the great ſeale, or the like. [i] Thirdly, after it be allowed, by innoteſcimus ; as if any [i] 13. R. 2. c. 16. 11. H. 4. 70. 
tarry in the country without going to the ſervice for which he was retained, over a convenient 4 H. 6,22, 22. H. 6. 50. 30. 
time after that he had any protection, or repaire from the ſame ſervice, upon information 2 ” 288 ** 
thereof to the lord chancellor, he ſhall repeale the protection in that caſe by an inzote/cimus, 2 3. 2. 29. CY 12 
But a protection ſhall not be avoyded by an averment of the partie in that caſe ; becauſe the E. 3. Protect. 80. 34. E. 3. ibid. 
record of the protection muſt be avoyded by matter of as high nature. There 119. 


(1) S. C. Mo. 844.— (2) The ſenſe requires thirdly here; and that, where thirdly is, it ſhould be fourthly. But the print in the 
former editions is, as we have given it. 
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time from three months ; but <ve ſee none born with powers of coming to manhood, or of being reared, before ſeven calendar months, or 
near that time. At fix months it cannot be. 3. I have known a woman bear a living child, in a perfectly natural way, fourteen days 
later than nine calendar months, and believe two women to haue been delivered of a child alive, in a natural way, above ten calendar 


months from the hour of conception. 


POS 


remarks to controvert the preſent legality of the juriſdiftion thus exerciſed in Chancery over infants : our intent being ſimply 
to ſhew, that ſuch juriſdiction is not, as far as yet appears, of ancient date; and that, though it is now unqueſtionable, yet at 
firſt it ſeems to have been an uſurpation, for which the beſt excuſe was, that the caſe was not otherwiſe ſufficiently provided for. 
Our conjeQure, as to the late commencement of this branch of juriſdiction in Chancery, is ſtrengthened by ſome precedents, 
which have been obligingly communicated to us by a reſpectable gentleman in the Regiſter's office. According to theſe, the 
firſt inſtance to be found of a guardian appointed by 0 chancellor, on petition without bill, was in 1696, in 1 — Ls 
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Lib. 2. Cap. 11. Of Villenzge. Sect. 200. 


3. 4. 12. 47. E. 3.6. [4] There is a clauſe in the protection to this eſſect, profintibus minime walituris, f con- 
„ Protett. 119. 25. H. tingat ipſum, Oc. a cuſtodia caſiri predidli recedere, Or fi contingat iter iilud non arrizere, c 
H. 6. 22. 30. H. 6. 3. infra illum terminum à partibus tranſmarinis redire. Whereupon there be two conclufions to 
4 bee obſerved, 

Firſt, that though the protection be allowed by the court for a yeare, yet if it be repealed 
by an innoteſcimus, that the re-fommons or re- attachment ſhall be granted upon the repeale 
within the yeare ; for the protection that was allowed had the ſaid clauſe in it, And of that 
opinion be our latter bookes ; and the repeale by 79e/:imus ſhould ſerve tor little purpoſe, if 
the law ſhould not be taken ſo, 

Secondly, that albeit he, that had the protection either moraturæ or f rafedturæ, returne 
into England, and haply be arreſted and in priſon, yet, if he came over to provide munition, 
habiliments of warre, victuals or other neceſſaries, it is no breach of the ſaid conditional} 
clauſe, nor againit the act of 13. Richard 2. cap. 16. for that in judgement ot law comming 

for ſuch things as are of neceſſity for the maintenance of the warre, moratzr, according to 
the intention of the protection and ſtatute aforeſaid. And thus much of the two firſt protec- 
tions, cum clauſula volumus 1 and moraturæ. | 
[/] Regifttum 281, b. F. N. B. [I] As to the third protection cum clauſula volumus, the king by his prerogative regularly 
28. b. 33. H. 8. ca. 29. in the ig to be preferred in payment of his duty or debt by his debtor before any ſubject. although 
Preamble 41, F. 3. Ut. Execu- the king's debt or duty be the latter; and the reaſon hereof is, for that thr/aurns regis oft 
ton 38. 18. E. 3. ibid. 56. 27. 4 belli Ty + . And th he 1 he ki 
E. 3. 88. b. 4. E. 4. 16. 3. Eliz. undamen um belli, fiymamentum gacis, (1) And thereupon the law gave the king remedy 
Bier. 197. Rot. Pat. 25. E. 3. by writ of protection te protect his debtor, that he ſhould not be ſued or attached untill hee 
part. 1 m. 2 id the king's debt. But hereof grew ſome inconvenience, for to delay other men of their 
[m] 25. E. 3. cap. 19. fairs, the king's debts were the more ſlowly paid. And for remedie thereof [] it is enacted 
(Cio. Cha. 38g. 390. Hob. 115.) by the ſtatute of 25. E. 3. that the other creditors may have their actions againſt the king's 
debtor, and proceed to judgement, but not to execution, unleſſe he will take upon him to 
pay FI, s debt, and then he ſhall have execution againſt the king's debtor for both the 
two debts. 
This kind of protection hath (as it appeareth) no certaine time limited in it. But in ſome 
=I. E. 3. 15. 1½. E. 3. 3 · caſes the ſubject ſhall be ſatisfied before the king; [(a] for regularly whenſoever the king is in- 
29. E. 3. 13. 4. E. 4. 16, titled to any fine or duty by the ſuit of the party, the party ſhalt be firit ſatisfied, as in a decies 
tantum. And ſo if in an action of debt, the defendant denie his deed, and it is found againſt 
him, he ſhall pay a fine to the king, but the plaintife ſhall be firſt ſatisfied, and ſo in all other 
like caſes. And ſo it is in bills preferred by ſubjects in the Star-chamber, there coſts and 
dammages (if any be) ſhall be anſwered before the king's fine, as it is daily in experience. 
The fourth protection, cum clauſula volumus is, when a man ſent into the king's ſervice 
beyond ſea is impriſoned there, ſo as neither protection profeftur# or moraturæ will ſerve 
[0] Regiſt, ſzepe. F. N. B. 28. c. him; and this hath no certaine time limited in it, [o] whereof you ſhall read at large in the 
Regiſter, and F. N. B. 
[p] Vide 7. Co. 3. 9. Calvins 21] Now are we at * come to protections cum clauſula nolumus, all which, ſaving one, 
caſe. are of grace, and, as hath beene ſaid, are implyed under the generall protection; for as Fitz- 
herbert ſaith, every loyall ſubject is in the king's protection. Of theſe protections of grace, 
[7] Regiſter 280. Kc. F. N. B. you ſhall not read much im our yeare bookes; becauſe they ſtayed no actions or ſuites. 4] Of 
29. A. B. C. D. E. F. G. H. the divers formes of theſe you ſhall read at large in the Regiſter, and F. N. B. which were too 
Regiſter 280, Statut. de 14. E. long and needleſſe to be here recited. 
ne The protection cum clauſuta nolumns, that is of right, is, that every ſpirituall perſon may 
ſue a protection for him and his goods, and for the fermors of their lands and their goods, that 
they ſhall not be taken by the king's purveyor, nor their carriage or chattels taken by other 
miniſters of the king, which writ doth recite the ſtatute of 14. E. 3. 

Of theſe protections I cannot ſay any thing of mine one experience, for albeit queene 
Elizabeth maintained many warres, yet ſhee granted few or no protections; and her reaſon 
was, that he was no fit ſubje& to be imployed in her ſervice, that was ſubject to other mens 
actions, leſt ſhe might be thought to delay juſtice (2). 
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Section 200. 


. NTRE E 5. eſt un home H E fifth is, where a 
S profeſ- que eſt enter et pro- man entred and pro- 
fe en religion. feſſe en religion. Si liel feſſed in religion. IK 


| fuilt 
(i) See ante 36. b,—(2) Since lord Coke's time protections have fallen wholly into diſuſe; lord Cutts, a famous officer in the 
reign of William the third, being the laſt perſon indulged with one, of whom our Reports take notice. 3. Blackſt. Comm. 8th. 
ed. 289. & 3. Lev. 332. However it is ſtill uſual in acts of parliament to guard againſt the uſe of protections in ſuits, to which 
perſons acting under the authority of the legiſlature are parties. | 


— 


Hampden. But ſince that time, the court of Chancery hath exerciſed the power of appointing guardians, without its being once 
called into queſtion. Therefore in the caſe of lady Teynham againſt Mr. Lennard, which was heard on an appeal to the lords 
in 1724, the counſel for the reſpondent very properly tated it as a thing fixed, that the lord chancellor was intruſted with that 
part of the crown's prerogative, which concerned the guardianſhip of infants. x. Brown. Caf. in Parl. 544. Under the ſame idea 
too, the laſt marriage-act refers to the chancellor for t intment of a guardian to conſent to marriage, where the infant is 
without aguardian and the mother is not I1ving. 26. G. 2. c. 33. LN. ; ; 

The third kind of guardian, not hitherto mentioned, is guardian by appointment of the eccleſiaſtical court. The right of 
appointing guardians for the perſonal eſtate, and, if there is no other guardian by tenure or otherwiſe, for the perſon alſo, 
is, we underſtand, claimed by the eccleſiaſtical court, Swinburne takes notice of ſuch a guardian; but confines his obſer- 
vations, on the appointment and his extent of power, to the cuſtom within the province of York, Swinb, on Teſtam. 
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Lib. 2. 
uit un add ion, le tenant 
ou defendant, poit mon- 
rer, que fiel eſt enter 
en religion en tiel lieu en 
harder de Saint Benet, 
& la eft moigne profeſſe, 
ou en Porder des friers 
preachers, ou minors, & 
la &ft frere projeſſe, & 
nd des auters orders 
de religion, &c. & de- 
maundera judgement fil 
ſerra reſpondue. Et la 
cauſe eſt; pur ceo que 

uant un home entra en 
religion, & eſt profeſſe, il 
eſt mort en ley, & ſon 
fits, ou auter couſin, 
maintenant luy enherit- 
era, auxy bien ſicome il 
uit mort en fait, Et 
quant il entra en reli- 
gion, il poit faire ſon 
teſtament, & ſes execu- 
tors; les queux execu- 
tors averont un action 
de det due a luy devant 
{entre en religion, ou 
auter action que execu- 
tors potent aver, ſicome 
il fuit mort en fait. Et 
fil ne fait ſes executors 
guant il entra en religi- 
on, dongues Pordinarie 
poit committer ladminiſ- 
tration de ſes biens a 
auters homes, ſicome il 
uit mort en fait. 


Of Villenage. 


ſuch a one ſue an aQi- 
on, the tenant or defen- 
daut may ſhew, that ſuch a 
one 1s entred into religion 
in ſuch a place, into the 
order of Saint Benet, and 
1s there a monke profeſ- 
ſed, or in the order of 
friers minors or preachers, 
and 1s there a brother pro- 
feſſed, and ſo of other 
orders of religion, &c. 
and aſke judgement if he 
ſhall be anſwered. And 
the cauſe is this; that 
when a man entreth into 
religion, and is profeſſed, 
he 1s dead in the law, and 
his ſonne, or next couſin, 
incontinent ſhall inherit 
him, as well as though 
he were dead indeed. And 
when he entreth into re- 
ligion, he may make his 
teſtament and his execu- 
tors, and they may have 
an action of debt due to 
him before his entry into 
religion, or any other ac- 
tion that executors may 
have, as if he were dead 
indeed. And if that he 
make no executours when 
he entreth into religion, 
then the ordinary may 
commit the adminiſtration 
of his goods to other, as 
if he were dead indeed. 


Sect. 200, 
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[a] It is to be obſerv- [a] Brack. lib. 5. fo. 415. 427. 
ed, that a man doth Britt, ca. 23. fo, 39. Fleta lib. 6, 


enter into religion at 


his firſt comming, 2 


ca. 41. 5. E. 2. tit. Nonabil. 26, 
3. H. 6. 24. 1. E. 3. 9. 7. H. 4. 
Doctor & Stud. 141. 21. R. 


and liveth under o- 2. Judgmea: 262, 11. R. 2. ivis. 


bedience ; but hee is 107. 


not profeſſed, till a (Foſt. 136. 4. 


yeare be F., or ſome 
time of probation. 
And he is ſaid to be 
profeſſed, when he 
hath taken the habit 
of religion, and vow - 
ed three things, obe- 
dience, wiltpll po- 
verty, and perpetual 
chaſtity, And there- 
fore our authour ſaith 
here, enter & pro- 


Tele. 


En order, des 


freres preach- 


ers, ou [6b] mi- [4] . 4. cr. 15. 25. kn. . 


nors. It appear- 
eth in our bookes, 
that of friers there 
were foure orders, 
viz. minors, auguſ- 
tins, preachers, and 
carmelites ; and the 

anciſcant, capu- 
oe * obſerwan- 
tes, are included 


under the title of 


minors; and they 
were called obſer- 


vants, becauſe _ 


bee not conventua 
or joyned together 
in a brotherhood, but 
live ſeparately, and 
bound themſelves to 
obſerve more {ſtrictly 
the rights of their 
order. 
quis ſemel ſe religion? 
contulerit, renunciat 
omnibus que ſecul:i 
ſunt, habita diflinc- 
tione, utrum habitum 

obationis ſuſceperit, 
2 habitum fu - 


Onis. 


ſc] Cum [e] Bracton. fo. 421. b. 


I. eſs mort en ley. Civiliter mortnus, or mortuus ſeculo. [d] There is a death in [4] Brafton, fo. 301. 426. Prit- 
deede, and there is a civill death or a death in law, mors civ:il:s and mors naturalis, as here it ton to. 226. 2 50. 251. Fleta lib, 
appeareth ; and therefore to ouſt all ſcruples, Leaſes for life are ever made during the natu- „ 41, AP 
rall life, &c. (+) If the father enter into religion, then ſhall his ſonne and heire have an aſ- © acted 
tiſe of Mordanceſter, and the writ ſhall ſay, [e] S V. pater, Sc. die quo obiit habitum religionis [e] F. N. B. 196. f. E. 4. 3. 
afumpſit, in quo habitu proſeſſus ſuit ut dicitur. EE 

Auxibien 


(1) See Acc. 2. Co. 48. b. Blackſt. Comm. 8. ed. v. 1. p. 132. v. 2.121. But by lord Coke's obſerving here, that natural is added 
10 ouft all ſcrupics, it ſeems as if he did not conceive it to be abſolutely neceſſary. 


— — 


it. ed. 99. b. In a caſe, firſt before the King's Bench in lord Hale's time, he admitted the right of the eccleſiaſtical court 
to appoint a curator of the perſonal eltate; and after his death the court inclined to the ſame opinion. 2. Lev. 162. T. 
Jo. go. In another caſe ſoon after, the court of King's Bench allowed the right as to the infant's portion, but denied it 
over the perſon. 3. Keb. 384. In the next caſe on the ſubject, the queſtion as to the right was largely debated on a plea in pro- 
hibition, This alledged, that by the common law uſed, and approved in England, if any perſon by his will deviſes any goods 
to his children, the ordinary, before whom the will is proved, hath uſed to commit the cuſtody of the ſons and their 
portions till fourteen, and of the daughters and their portions till twelve, except where they are in the cuſtody of any 
other by reaſon of any tenure or by the father's appointment; and if any perſon detained ſuch infants or their portions, the 
ordinary hath alſo uſed to compel the delivery of them by eccleſiaſtical cenſures. 2. Lev. 217. But on a demurrer this plea was 
over-ruled and the prohibition ordered to ſtaud; the latter being founded on the libel in the ſuit in the ecclefiaſtical court, 
which had ſtated the right in a more exterffve way; for the libel was, that by the eccleſiaſtical law, every perſon having the 
tuition of any infant under age, by the will of the father or per judicem compelentem, ought to have the cuſtody of the infant and 
{art in the eccleſiaſtical court for the detainer, After this caſe we find nothing on the ſubject for a long time. But, in a caſe 
of the late king's reign, Lee juſtice caſually takes notice of the eccleſiaſtical court's appointment without objection, ſaying, that 
the courle of the ſpititual court is, that if the infant is under ſeven years, they chuſe a curator, but if he is ſeven 3 

| 1t7gib, 


Lib. 2. Cap. 11. Of . Villenage. Lect. 400 


Auxibien come il #1 uit mort en 7 alt. Bot yet to three purpoſes, proſeſſion, 
that is, the civill death, hath not the effect of a naturall death, | 

Firſt, this civill death ſhall never derogate from his one grant, nor be, any mean to avoid 
it. And therefore if tenant in taile maketh a feofſment in fee, and entereth into religion, his 

(r. N. n. 213 A.) iſſue ſhall have no formedon during his life; becauſe that ſhould be in derogation ot his own 
grant, and be a meane to avoyd the ſame, 

7] 32. k. 1. Dower 136 310 L, Secondly, it ſhall never give her araile, without whoſe conſent he could not have en- 

F. 3. Colluhon 29. 33. E. 3. tered into religion, and therefore his wife after his civill death ſhall not be indowed, untill his 

Entre er Hye. 52, 21. E. 4. 14+ naturall death. But if the wife, after her huſband hath entered into religion, alien the land 

(Ame 33. b.) which is her owne right, and after her huſband is deraigned, the huſband may enter and avoid 
the alienation. 

Thirdly, it ſhall not worke any wrong or prejudice to a ſtranger that hath a former right; 
and therefore if the diſſeiſor entereth into religion, and is profeſſed, ſo as the land deſcends to 
his heire, yet this deſcent ſhall not tolle the entrie of the diſſeiſee. 

ſe] 5. E. 4 4. 2. * 7 A woman cannot be profeſſed a nunne during the life of ber huſband. But ſome do 
[5] 18. H. 6, 33. per Forteſc, hold a diverſitie, {þ] that, ante carnalem copulam, the huſband or wife may enter into religion 
without any conſent, but pft carnalem copulam neither of them can without conſent of other. 
i] 21. E. z. Collufion 29. ] But if a man holdeth lands by knight's ſervice, and is proteſſed in religion, his heire 
1 J 34. E. 3. Garranty 71. Vid. within age, he ſhall be in ward. [4] If I be diſſeiſed, and my brother releaſeth with warranty, 
the chapter of Warranty, ſet. and is proteſled in religion, and the warrantie deſcendeth upon me, this warrantie ſtall binde 
me; becauſe I am his heire, and ſuch inheritance as my brother had ſhall deſcend upon me. 
[/] 21. R. 2. Judgm. 263. % And if one joyntenant be profeſſed in religion, the land ſhall ſurvive to the other If 
(Poſt. x31, b.) a man or a woman be profeſſed in religion in Normandie, or in anie other foraine part, ſuch 
a profeſſion ſhall not diſable them to bring any action in England; becauſe it wanteth trial, 
but they muſt be profeſſed in ſome houſe of religion within this realme, for that may be tried 
by the certificate of the ordinarie, ſo as of foraine profeſſions the common law taketh no 
[+] 10. E. 4.511. 14. E. z. Ex- knowledge (1). [i] And yet in ſome caſe one that is profeſſed in religion within the realme 
ecutcrs 87, 5. H. 7. 25. 21. H. ſhall have an action; as if he be made an executor, or if he be an adminiſtrator, he ſhall 
t. 30. 3. H. 6. 24. maintaine an action, not in his owne right, but in right of the dead. 
[n] 44. k. 3. 9. Nonability 3. [z] If a monke be made a biſhop, or a parſon, or a vicar, he ſhall have an action concern- 
14. H. 8. 16. ivg his biſhoprick, parſonage, or vicarage, & fc de fimilibus. 
Le] 2. H. 4. 7. 8. H. f. 6. 7. E. lo] And if a monke be farmer of the king, yeelding a rent, he ſhall have an action con- 
4- 30. 44. E. 3. 4. 20. E. 3. cerning that farme. And albeit Littleton ſpeaketh generally of one that is profeſſed in reli- 
| Vil. 10. & Nonability 9. 49- E. gion, yet muſt it not be underſtood of the ſoveraigne or head of the religious houſe, as of the 
| Fo] Brat, . e l abbot, prior, and the like; [“] for albeit they be profeſſed in religion, yet by the policie of 
ir, c. 2. ſet. 14 14. H. 4. the law, they are perſons able to purchaſe, and to implead, and to be impleaded, to ſue, and 
37. b. 5. H. 7. 26. Vid. ſe. to be ſued for any thing that concernes the houſe of religion; for otherwiſe the houſe might 


246. 14. E. 4. 36. be prejudiced, and other men alſo of their lawful actions. And this is the ancient law of 
[p] Mr. ubi ſupra, England, as it appeareth in theſe words, 1 þ] des biens des gents de religion appent Pattion at 
chiefe en ſon noſme pur luy & ſon covent. But what if a monke, &c, were beaten, wounded, 


[7] 22. AM. 87. 21 E. 3.41. Or impriſoned, &c. doth the law give no. remedie therefore? Yes, verily ; [q] for in that 


- 2, 3 1 $7. H. 1 8. 75 caſe the abbot and the monke ſhall joyne in an action againſt the wrong doer; and if the writ 
9 0 rac - 0 9 0 4 = * . . * ” = * * + - PX . 
* 59 8 2 ow on 3 be, ed damnum ipſius prioris, the writ is good; and if it be ad damm um * it is good alſo. 


2 . HI. 6.7. b. 24. F. z. Alſo if a monke be by conſpiracie falſely and maliciouſly indicted of felony and roberie, and 
— * 45. 7 * N afterwards is law fully acquitted, his ſoverai and he ſhall joyne in a writ of conſpiracy and 


3.9. the like. And where Littleton ſpeaketh of a man that is profeſſed in religion, the fame law 
is of a nunne, ſanctimonlalis, mutatis mutandis. | 
[r] 4- H. z. Bre 766. [er] Awife is diſabled to ſue without her huſband, as much as a monke is without his ſo- 


veraigne; and yet we read in books, that in ſome caſes a wife hath had abilitie to ſue and be 
[*] 2 — 4. f. 7. we 666. ſued without her huſband : [5] for the wife of Sir Robert Belknap, one of the juſtices of the 
No 2 % © court of common pleas, who was exiled or baniſhed beyond fea, did ſue a writ in her one 
8 name, without her huſband, he being alive; whereof one ſaid, ecce modo mirum, quod fami- 
na fert breve regis non nominando wirum conjuntum robore' legis. 
[:] 10. E. 3. 53. [] King Edward the third brought a quare impedit againſt the lady of Maltravers; and ſhe 
pleaded, that ſhe was covert of baron ; whereunto it was replyed for the king, that her huſ- 
| band the lord Maltravers was put in exile for a certaine cauſe, and ſhe was ruled to anſwer. 
J 1. H. 4. 1. b. [] King Henrie the fourth brought a writ of ward againſt Sibel B. who pleaded, that ſhee 
was covert baron, &c. whereunto it was rephed for the king, that her buſband for a crime, 
that he had committed againſt the king and the peeres, was relegate or exiled into Gaſcoigne, 
there to remaine untill he obtained the king's grace: and Gaſcoigne chietfe& juſtice, ex aſſer/i 
feciorum, awarded that ſhe ſhould anſwer. | 


Sir Tho, Egerton, lord chancellor, in his argument which he publiſhed apart by himſelfe in 

(1) See ante 3 b. n. 7. to which add the arguments in the caſe of Thornby and Fleet uod 1 Stra. 347. Com. 202. 10. Mod. 113. 
356. 406. a ; 
Fitz gib. 164. However, in a looſe note of a ſtill later caſe, lord Chancellor Hardwicke is made to ſay, that only guardians ad liter 
can be appointed by the eccleſiaſtical court, 14. Vin. Abr. 176. pl, 7. in a note. In another caſe, the report of which is more to 
be relied upon, the ſame reſpectable judge reprobated it, as a preſumption in the eccleſiaſtical court to appoint a guardian of the 
perſon and eftate, and declared their appointment of any, except when a ſuit was depending, to be an interference with his 
power as chancellor; and ſo diſpleaſed was he in the inſtance before him, as to conclude with recommending to the attorney- 
general, to conſider, whether a quo warrants would not lie againſt the eccleſiaſtical court. 3. Atk. 631. Undera like apprehen- 
ſion of the ſubject, the preſent chief juſtice of the King's Bench, in Miſs Catley's caſe, ſpoke of the appointment by the eccle- 
ſiaſtical courts as confined to guardians in litem, and therefore as perfectly inſignificant. 4. Burr. v. 3. p. 1436. Theſe authorities 
being brought before the reader, we ſhall leave him to his own judgment, with this fuither information only, that, in the 
warm debates in parliament about the laſt marriage act, this ſpecies of guardianſhip is ſaid to have been incidentally diſcuſſed. 

The fourth kind of guardian, not yet enumerated, is the guardian ad liiem. But of this ſpecial guardian it may ſuffice for the 
preſent purpoſe to oblerve, that the power of appointing ſuch is incident to all courts ; and that the king may, as it is ſaid, by 
letters patent appoint a ron to proſecute or defend for an infant in ſyits . though ſuch appointments have been 
long out of uſe. F. N. B. 27. L. See further as to guardian ad litem Poſt. 135. b. 


In the preceding notes about guardianſhip, we have purpoſely confined ourſelves to the ſubje& excluſive of the royal family, 
Their caſe is too delicate to warrant our touching on the ſubject without better materials, than we are at preſent 41 
| crefore 


Lib. 2. Of Villenage. Sect. 200. 133 
Calvins caſe de pf nobis demanded what former preſident there was for the warrant of | 
the lady 4 s caſe in 2. H. 4. 7. (1) which occaſioned me to ſearch, and upon ſearch I Pl. in Parliam. 19. E. 2. 
found, that the like judgment had bin given before at the parliament holden in Craſt. Epi A 
an. 19. Edw. 1. where the caſe was, that Thomas of Weyland being abjured the realme = x Ze. 
felony in the yeare before, Margerie de Moſe his wife, and Richard ſonne of the ſaid Tho- Aer # Fra r 
mas, exhibited their petition of right into the parliament, for the manor of Sobbir, wherein mu, E... 
her huſband had but an eſtate for life joyntly with her, and the inheritance in Richard the 7, A, ,. 
ſon by fine. The earle of Glouceſter, lord of the fee, (who, claiming the land by eſcheat, 7 
had taken the poſſeſſion thereof) alleged, quod non fuit, juri conſonum, quod aliqua famina . L4 2 2 
intraret iu aliquas terras vivente marito ſuo, eo quod prafatus Thomas aluravit regnum, & ad- P4 eu. s 
huc wvivit ; & aſſerit idem comes nung uam hujuſmodi caſum accidiſſe, & inde petit poſt multas al- I 
legationes, quod poſſit praedictum manerium tenere ut gſelactam ſuam. Super quo per ipſum domi- «MN the ancient triall of diff- 
num regem praceptum fuit, quod tam juſlic” ſui de utroque banco, quam cateri de regno ſuo, tam cult matters in law. 
militcs quam ſerwientes in _ & conſuetudinibus Anglia experti, mandarentur, quod efſent co- 
ram rege & cus confilio, Sc. ad certiorandum ipſum. regem, gualiter & quomodo in caſu iſto 
fuerit procedendum, & qualiter temporibus preteritis & anteceſſorum ſuorum in caſibus confimilibus 
fieri conſuevit, & interim ſcrutantur recorda de confimilibus, ubi recitantur duo wel tres, c iles The great authority of judicial 
caſus. Et quia, licet prius non widebatur aliquibus juri conſonum, fuiſſe, quod.uxor. in vita viri records and precedents. 
ſecundum ſauctam ecclefiam, qualitercungue deliquiſſet. quoad forum regium, non poſſet nec deberet & 
viro ſuo ſeparari, & fic quicquid foret in poſſeſſione uxoris converteretur in potgſtatem wiri ſui, & 
hoc manifefle immineret contra conſuetudinem regni; & etiam quia quidam dubitabant, quod de 
Nſtonibus & bonis uxoris wir poſſit aliqualiter ſuflentari : tamen coram conſilio domini regis, vo- 
catis theſaurar* & baronibus & j 132 de utroque banco, concordatum eft, quod predifia : 
Margeria rehabeat talem ſeiſinam, Sc. ſecundum 1 Anis prædict. Sc. (2) Patet etiam A ſolemne reſolution of the law 
confimile exemplum tempore Henrici patris regis. I have cited this ſolemne reſolution the more in this point. 
at arge 3 becauſe there be many excellent things to be obſerved in it: ſo as by that which 
hath beene ſaid, it plainly appeareth, that this opinion, concerning the hability of the wife 
of a man abjured or baniſhed, was not firſt hatched by the judges in Henry the fourth's time. 
And here is to be obſerved, that an abjuration, that is, a deportation for ever into a forreine 
land, like to profeſſion, (whereof our author ſpeaketh here) is a civil death ; and that is 
the reaſon that the wife may bring an action, or may be impleaded during the naturall life 
of her huſband. And fo it is, if by act of parliament the huſband bee attainted of trea- 
fon or felony, and ſaving his, life, is baniſhed. for ever, as Belknap, &c. was, this is a ci- 
vill death, and the wife may, ſue as a feme ſole, And hereby you may underitand your 
bookes, which treat of this matter. But if the huſband, by act of parliament, have judge- 
ment to be exiled but for a time, which ſome call a relegation, that is no civill death (3). (4. Ing, 217.) 
And in 8. E. 2. an abjuration is called a divorce betweene the huſband and wife. Sed opus S. E. 2. Coron. 425. 5 
e/* interprete ; for by law no ſubject can be exiled or baniſhed his country, whereby he ſhall 59 reſolved in parliament upo 
perdere patriam, but by authority of parliament, or in caſe of abjuration, and that muſt be oo png hs > ay wn ek, 4 
upon an ordinary proceeding of law, as it was in this caſe of Wey land. Spencer patris & fl —.— E 2, 
Another example we have in our bookes to this effect. If the hyſband had aliened the land 31. E. 1. Cui ia vita 31. 
of his wife, and after had committed felony and beene abjured the realme, the wife ſhall have {Ante 3. a.) 
a cui in vita in his life time, agreeable with the ſaid reſolution in parliament : for that the ab- 
juration was a civill death (4). | | | 
See in the Regiſter, a woman was baniſhed out of the towne of Calice for adultery, by the Regiſt. fol. 312, b. 
law or cuſtome of that place, aud thete appeareth carta pardonationis pro muliere bannita. Sed 
nos non habemus talem conſuetudinem. a 
[a] But by the common law, the wife of the king of England is an exempt perſon from a] Vide in my preface to the ; 
the king, and is capable of lands or tenements of the gift of the king, as no other feme co- fixt booke. This was law be- 
vert is, and may ſue and be ſued without the king; for the wiſedome of the common law * __ + E 3: 26, 
would not have the king (whoſe continuall care and ſtudy is for the publike, & circa ardua W 1 *. 4 = yh 4 oo 
regni) to be troubled and diſquieted for fuch private and petty cauſes: ſo as the wife of the ag, 8. 11. H. 4. 67. 14. Ed. 3. 
king of England is of ability and capacity to grant and to take, to ſuc and be ſued as a feme Voucher 110. 20. E. 3. Nona. 9. 
ſole by the common law. | | *. E. 2 imp. 246. 3. H. 
[5] And ſuch a queene bath many prerogatives, as, ſhe ſhall find no pledges, for ſuch is 7. +7 , 3 * 
her dignity, as ſhe ſhall not be amerced. | | 33 Flet, H. 2. ca. 63. in 
The queene, nor the king's ſonne, are reſtrained by the ſtatute of 1. H. 4. cap. 6. con- Fine. Pl. Com, 231. Stanf. 
cerning grants by the king. Prer. 10. b. (Ante 3,2.) 
le] In a guard impedit brought by her, fome ſay, that plenarty is no plea, no more than * * 3.705 * 3+ Rrief 
in the caſe of the king. i 41 "18. E. 3. 33. 24. E. 3. 35. 
LA] If any bailife of the queene's bring an action concerning the hundred, he ſhall ſay, 59. | 
in contemptum domini regis & reginæ. | _ [d] 32. E. 3. Bre. 346. 9. E. 3. 
a | © 33+ 
(i) See Elleſm. Argum. in the caſe of the poft nati 56.—(z) The whole record of Weyland's caſe is amongſt the Collection of 
AY Aron tary Records lately publiſhed ; ad 4 this kk 2 3 lord Coke is not 4 accurate in the words of bis extract. 
1. Parl, Rec. 66. Amongſt other deviations from the record, one is, that he mentions tue or three like caſes to have been recited, 
whereas in the record the only one taken notice of is that of Matilda the wife of Robert Ciſſor, in the reign of Henry the third. 
—(3) But though it is not a civil death, yet far the time the effect is the ſame. ty the wife; and therefore it 1s equally neceſſary, do aus 
that ſhe ſhould have a right to ſue alone, Por the authorities on this ſudject, 4. Vin. 152. 2. Com. IS (vid. Mich. dar Ee e. 
5 & 10. E. 1. Rot. 46. A wife ſball have a wrigef deceit againſt her huſband, who levies a ry in her name. — Vid. Rot. Parl. 3. & 4. 
„A. n. 42. Special aft to enable the ducheſs of Exeter to a? as a fingle woman during the bfe of her hu and, who vu attainted of 
treaſon. Hal. MSS.—See the act in Ro. Parl. v. 5. p. 5848. 6 b 


* 
- 
- 
4 


15 


Therefore we can only refer to the arguments, in the caſe on the king's right in reſpect to the education and marriage of his 
grand.children, which was referred to the judges in the reign of George the firſt, See Forteſc, Rep. 401, & Poſt: 133. b. 
note 1, 
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The queene ſhall pay no tolle. | | 
LJ F. N. B. 235. A. | [e] If the tenant of the queene alien a certaine part of his tenarcie to one, and another 
part to another, the queene may diſtraine in any one part for the whole, as the king ma 
doe; but other lords ſhall diſtraine but for the rate; and therefore where the queene ſo. dif. 
IVI F. N. B. 1. F. trained, there lyeth a writ de onerando pro rata portione, F] The writ of right ſhall not be 
directed to the queene no more than to the king, but to her bailiſe, Otherwiſe it is, when 
any other is lord. | | | 
2114, E. 3. Voucher 110. 21. 2] In caſe of aide prier of the queene, it is domina regina inconſulta, and the canſe of the 
(s 3 $2. 22. E. 3. 3. b. 17. E. aide prier ſhall not be counterpleaded no more than in the king's cafe. And ſee where the aide 
3- 0 10. E. 3. 17. 5- E. 3. 4+ ſhall be granted of the king and queene, and where of the , ons onely, and ſhe of the king. 
15. E. 3. —_— ny = 10. E. [4] Bura protection ſhall be allowed againit the queene, but nor againſt the king. Neither 
71 2 . 34. E. * 2 ſhall the queene be ſued by petition, but by a precipe. [i] The queene is not bound by the 
tet. 142. 11. H. 4: 67. d. ſtatute of Marlebridge for driving a diſtreſſe into another county. | 
0 30. E. 3. le] If any doe compaſſe the death of the queene, and declare it by any over fact, the very 


LY ; 
41 1 de 25. E. 3. de Pro- intent is treaſon, as in the caſe of the king. 
Itiontbus. . 


8 I No man may marry the queene dowager without the king's Hcence. (1) But let us now 
1111 1 — returne to Littleton. 75 — * | 

en. [m] 4 E. 4 28: 6:B-4. 4 fl. I poet faire fon teſtament & ſes executors, &c. ] If A be bound to 
2 ant. u. . « 2 A 26. * 85 n the abbot of P. A 1s profeſſed a monke in the ſame abby, and after is made abbot thereof, 


| he ſhall have an action of debt againſt his owne executors, 
a. CEA , * . * . * . . 
Aur mart en n A . Dongues Pordinary poet commiter adminiſtration, &c. ficome il fuit 
| 2 C22 L. 4 - iq 280. 281. Greif- mort en fatt. [a] Note the ſtatute of gr. E. 3. ca. 11. that giveth actions to the ad- 


ES 


miniſtrators, ſpeaketh of a man that dies inteſtate, which by the authority of Littleton ex- 
＋ weigh tendeth as well to a civill death as to a naturall. x 


Section 201. 


g Sem a | * E 7 | 
eb. Lent l . 222 2 4 vi. eſt, lou 0 HE 6. is, d 
111 / . Mo . ,. mmunicatus, ex ome eſt excom man is excommu 


2 7 7 . 5 [+] Bron, ib. 5. fo. Bis vanes oa Lf ow menge per la ley de nicated by the law of 
3 jr TV (EF. N. N Plac, 8.) . ita & in anima. Ex- Ja mt eſghſe » & 4u holy church, and he 
communicato interdicitur om- ſuiſt un action real ou ſueth an action reall or 

B | nis alfa ip — perſonal, le tenant ou perſonall, the tenant or 
Convenire, Ticetiffe alis poſi defendant poit pleder, defendant may pleade, 
conveniri. que celuy, que ſuiſt, eſt that he, that ſueth, is 


Excommunicatio eſt nihil . 
aliud quam cenſura, à canone c&c mmenge, S de ceo excommunicated, and 


wel judice ecclefiaſtico 2 covient monſtrer lettre of this it behoves him 
& inflite, 22 gitma de J eveſque ſouth ſon to ſhew the biſhop's let- 


communione ſacramentorum, & . . 
*F,N,B. 64. F. quandoque hominum. It is ſeale, teſmoignant P ters under his ſeale, 


divided into the greater and excommengement, & witneſſing the excom- 
the lefſer. Minor oft, per 


quam quis & ſacramentorum demaundera judge- munication, and aſke 
participatione conſeientia wel ment, fil ſerra reſpon- judgment, if he ſhall be 


Sententia arceatur. Mayor oft, due, &c. Mes en ceſt anſwered, &c. But in 
qua, non ſolum a ſacra- | 


mentorum, werim etiam fide- Cas, fi le demandant this caſe, if the deman- 


lium communione excludit, & oy plaintiſe ceo ne dant or plaintife can- 
ab omni au legitimo ſepa- P Ul d nt P 0 


rat & dividit. But either or poit dedire, le breve not deny it, the writ 


| | _— the par- n abatera my, mes le fhall not abate, but the 
g . um Eexcommmunicato - ” 
ne, b. ace. 2 Yem, nec orarg act Toqui, act Judgement ſerra, que judgment ſhall be, that 


palam, nec abſconditt, nec le tenant ou defen= the tenant or defendant 


ge licet, exceptis quibuſdam ” . : . . 
Lahn. jut ever? exom: dont alera quite ſans ſhall go quite without 
| = 8. e | | jour, 
(1) We have ſearched in vain for the parliamentary roll of 8. Hen. 6. cited in the margin, as an authority for this poſition. It is 
neither amongſt the printed Statutes at Large, nor amongſt the Rolls of Parliament lately publiſhed. Yet it is taken notice of as a 


| ſtatute in the Abridgment of Parliamentary Records, Cott. Rec. $3. In another of lord Coke's works, he cites it as of the 8. Hen. 
6. See 2. Inſt, 18. But we cannot find any ſuch ſtatute in print. It is not meant by this to doubt the exiſtence of ſuch a ſtatute. 
A 1 Wola eli. /onn - We only apprize the reader of the inaccuracy in the reference to it, For the doctrine of marriages of the royal family, we refer 


| the curious reader to the opinion of the judges in the reign of George. the firſt, when they were conſulted on the prerogative 
Aud 2 2 N. ee claimed by the king over bis grand children; and to the debates, whilſt the act of the preſent reign for regulating the fe 
Zu ui ris 4 Le-17 marriages of the royal family was under the conſideration · of. parliament. See"Forteſc. Rep, 401. 12. Geo. 3. c. 11. Ann, Reg, 


i — 7. and the two protelts of the diſſentient lords in Journ, Dom. Proc. 3, March 1773. 
Inents C9 an n, dor 1776. an P Dom, Proc. 3. March 1773. 
Dont roo po 20bet re retire Poe Ge LL 
. . a fo JE bs * 
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jour, pur ceo que day, for this, that when munication diſableth not the 


| . arty. [e] If Bailifes and -Ti% 16 ab T- $1 
uant le demandant the demandant or plain- 2 any Other cor - 14 45. 2 * 4. 15 5 


o plaintife ad pur - tife hath purchaſed his poration aggregate of many, 


. bring an action, excomminge- 
. Chaſe les letters de ab- letters of abſolution, „„an bailifes ſhall * 
ſolution, & ceux ſont and ſhewed them to diſable them; for that they 


monſtres a le court, the court, he may have ſue and anſwer by attorney. 
; 3 ( Otherwiſe it is of a ſole cor- 
il poit aver un reſom- a reſummmons or a re- poration. But if executors 
mons, ou reattach- attachment, upon his o- or adminiſtrators be excom- 


"x Vo” municated, they may be diſ- 
ment, ſur ſon origi- riginall, after the nature abled; becauſe. they, which 


nal, ſolonque la nature of his writ, &c. But converſe with a perſon ex- 

de ſon briefe. Mes en in the other caſes the nr 1099s." a I IF.» Mi. TY OE ER 

les auters V caſes le writ ſhall abate, &c. be defendant, an excommuni- ht 8. * 3 yo. 9. H. * 

briefe abatera, &c. ji if the matter ſhewed cation by the, ſame biſhop E. 3. 3j. rig ao Look 
. . 1 242 ” F* 

le matter monſire ne may not be gainſaid. dable wy and it hall be © 3 104 9. 3. H. 4. 3. 

Pois eſtre dedit. intended for the ſame cauſe, 

if another be not ſhewed. 


. Lettre del eveſque de f fouth ſon ſeale. [e] None can certifie excommenge- Ce] Bracton Ib. 5. fo, 426. b. 
ment, but only the _— unleſſe the biſhop be beyond ſea or in remotis; or one that hath 12. E. 4.15. 20. i 6. 17. 20, 
ordinary juriſdiction, and is immediate officer to the king's courts, as the archdeacon of Rich- -2 3- Excommengement 20, 4 3. 
mond, or the dean and chapter in time of vacation. [V] But in ancient time every officiall or , % * _ 44+ E. 3. ibid. 
commiſſary might teſtify excommengement in the king's court; and, for the miſchiefe, that F. W. B. 64. 65 4 9. E 
enſued thereupon, it was ordained by parliament, that none ſhould teſtifie excommenge- 4. 14. 8. H. 6. z. Res "ths 


iſtr, 67. 
ment but the biſhop only. (8. Co. 68. 1. Ro. Abr. 384.) 


If a biſhop certifie, that another biſhop hath certified him, that the partie, which is his Z 11. Hl. 4. 62. in Debt. 
Al, is . this — upon another's report is not ſufficient, [Y] If 15 * E. 3. Excon, 29, F. N. 
the biſhop of Rome, or any other having foraigne authority, doth excommunicate any ſubject (Dy. 35 1. b. 4. Inft. 327.) 
of this realm, and certifieth ſo much under his ſeale of lead, this ſhall not diſable the party; [4] 16. E. 3. Excom. 4. 31. E. 
for the common law diſallowes all acts done in diſability of any ſubje& of this realm by V & 6. 30. Aff. 19. F. 
any forraine power out of the realme, as things not authentique, whereof the Judges ſhould | 6b 9 * = 7- 15. 12. E. 4. 
give allowance. Li] If the biſhop certifieth the excommunication under ſeal, albeit he dyeth, [ij 14. E. 3. — fy 8. 8. E. 2 
yet the certificate ſhall ſerve, [4] Si quis innodatus fuerit per excommunicationes diverſas pro ibid. 26. "Ma 
diverſis delictis, & profert literas abſolutionis de una ſententia, non erit abſolutus, quouſque de omni- [II Hil. 14. E. 3. Coram rege, 
bus aliis abſolvatur. . ; 
4 Eplſcopus, a biſhop is regularly the king's immediate officer to the king's . e. . . 
court of juſtice in cauſes eccleſiaſticall, and all the biſhoprickes in England are of the 5 
king's foundation, and the king is patron of them all; [7] and at the firſt they were dona- [7] 1. E. 3. fo. 40. 2 5. E. z. 
tive, and ſo it appeares by our bookes, and by acts of parliament, and by hiſtory, and that cap. de Proviſſ. a5. H. S. ca. 10. 
was fer tradilionem annuli & paſioralis baculi. i. e. the crofier (1). And king Henry the firſt, * 73. — Cafe de Deane & 
being perſuaded by the biſhop of Rome to make them elective by their chapter or covent, re- gw - p 2 Mat. Par. 
fuſed it (2). [Li] Bur king John by his charter, acknowledging the cuſtome and right of the [aj Rot. Patent, — 1 * 
crowne in former times, yet granted de communi conſenſu baronum, that they ſhould bee eli- 17. Regis Jobannis. Mat. Par 
vible, which after was confirmed by divers acts of parliament, - And afterward the man- 8 35. E. 1. Leſtat. de 
ner and order, as well of election of archbiſhops and biſhops, as of the confirmation of the elec- — . 3. Leſtatut, de 
tion and conſecration, is [u] enacted and expreſſed in the ſtatute of 25. H. 8. But by the [ 0 en. 


ſtatutes of 31. H. 8. and 1. E. 6. (3) they were made donative by the king's letters patents, 3 "My : 
both which ſtatutes are repealed (4), and the ſtatute of 25. H. 8. doth yet remaine in full A. g, Hit u. FA 2 


force and effect (5). | 25 FL, — . 
And where Littleton faith, that the biſhop under his ſeale muſt teſtifie, &c. it is to be . , 2 


>. 27 
knowne, [o] that none but the king's courts of record, as the court of common pleas, the 225 


CG, 
king's bench, juſtices of gaole delivery, and the like, can write to the biſhop to certifie baſ- 3, 59. 24. E. 3. 33. 24-E 4. 722 A 
tardy, mulierty, loyalty of matrimony, and the like eccleſiaſtical matter: for it is a rule in 2* T R. 2. Conuſans, 85, 
law, that none but the king can write to the biſhop to certifie ; and therefore no inferiour (2- Ro. Abr. 589.) <a; 
court, as London, Norwich, Yorke, or any other incorporation, can write to the biſhop, but 
[p] in thoſe caſes the plea muſt be removed into the court of common pleas, and that court x ,] 41. E. 3. E. 
: . ö . el 41. E. 3. 42. E. 3. fo. 
mult write to the biſhop, and then remand the record againe. And this was done in reſpect 18, E. 3. 61. 14. H. 4. 25. 3. H. 
of the honor and reverence, which the law gave to the biſhop, being an eccleſiaſticall judge, 4- 2. Regiſt, 7. a. F. N. B. 
and 6. NV . 23 „ 
* 
: . : 3 * e nd 5 FI 
(1) Mr. Waſhington, one of the writers againſt the diſpenſing power in the reign of James the ſecond, inſiſts, that in the h 
Saxon times biſhopricks were conferred in parliament ; and that the king's inveſtiture was ſubſequent to ſuch election. For 
proof of this poſition, one of his chief authorities is the following paſſage in Ingulphus : A multis annis ante retroattis nulla erat 
elefio prelatorum mere libera et canonica; ſed omnes dignitates, tam epiſcoporum quam abbatum, regis curia pro ſua complacentia con- 
Jerebat, Ingulph. Hitt. fol. 50g. b. Obſervat. on Ecclel. Juriſd. 24. Another inſtance relied on is the eſection of W ulſtan biſhop 
of Worceſter, which Matthew Paris deſcribes in the words following: Ulfanus, electo ad archiepiſcopatum Eboracenſem Aldred,, 
unanimi conſenſu, tam cleri, quam totius plebis, rege inſuper, ut quem wellent fibi eligerent præſulem et animarum paflorem, annuente, in 


epiſcopum tjuſdem loci eligitur, Matth. Par, Hiſt, 20 —(2) After ſome ſtruggles, Henry gave up the point of inveſtiture: but, ac- Ke, Fe fre IAG, "i 
cording to Mr, hehe ve, — of 3 wager ms Yn 2 till mag ou —_ and he ſays, as w— precedents 
of many biſhops elected in parliament in the reighs of Stephen and Henry the ſecond. ervat, on Ecclel, Juriſd. 33. & 2. — Ke 
Spelm. ber & 119.— (3) 31. H. 8. c. 9. & E E. 6. c. 4. But the former ſtatute only relates to the new biſhopricks erected Fe. 0D <y_ 
by Henry. See Raſtall's 3. ed. of Stat.—(4) But notwithſtanding the repeal of the 1. E.6. the election of biſhops is, as that ſtatute em- 

phatically expreſſes it, mere /had9v,' colour, and pretence ; for by the 25. of Hen. 8. if they do not elect the perſon recommended 

by king's letter miſſive, which accompanies his conge d'thre, they incur the penalties of a premunire. See ſ. 7. There is no ſuch 


ſtature 


22 


ea 


fue a 
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Lib. 2. Cap. 11. Of Villenage. Sect. 201. 
2 and a lord of ie whi biſhop hath, (1) And this was 
[a] 8. E. 3. 59. 36. H. 6. 33. the reaſon. [a] a qgzare impeare did lye of. a church in Wales in the county next adjoyning ; 
tt. Quar. Imp. Brooke 109. 35: for that the lordſhip's. marchers could not write to the biſhop, (5] neither ſhall conuſance 5e 
H. 6. 30. 11. H. 6. 3. 24. E. 3. granted in a qrare impedit, becauſe the inferior court cannot write to the biſhop. And here- 
& 15. E. 3. Conoſans 4r. Ju- with agreeth antiquitie. [c] Nullrs alius præter regem potaſt epiſce po demandare inquiſitionem fu- 
riſdict. 24. 40. E. 3. 2. vide (et. ciendam. [d] And another ſpeaking of loyaltie ot marriage, zcc alins quam rex ſuper hoc de- 
134. . mandaret epiſcopo, quod inde inquireret. Epiſcopus alterius mandatum, quam regis, non tenetur ob- 
[nies 3- -m ., . temperare» And therewith agreeth Britton alſo, 3 
248. b. N _ Le briefe n*abater a, Ge Alater is a French word, and fignifieth de/trnere, or 
| 9 to deſtroy or proſtrate, And abatement de brirfe is à proſtration or overthrowing of 
| the writ, 
(o] Brad. lib. 5. fol. f. . f.. L*] Aera quits ſauns jour, &c. That is, to goe quiet without any con- 
Aff. p. 12. Vide, ſe, 691. tinuance to any certaine day; and therefore the-defondant:is not bound to any certainè atten- 
dance, untill: the party purchaſeth his letters of abſolution, and the reattachment or reſom- 
mons = ſued, the entry of which award is, idco loquela pradifta remaneat fine die guo- 
1 uſque, Co 
Fe] gr. H. 3. cap. 2. & 2. Mar- OUr. Dies [e] in legall underſtanding is the day of appearance of the parties, or con- 
e 2 of the ks 1454 750 ſhall — that firſt in reall actions there are dies com- 
| munes, common dayes, whereof you ſhall reade in divers ancient ſtatutes. „ 
[f] Articul, ſuper Cart. ca. 15. [ F] Alſo in all ſummons. upon the originall there muſt be fitteene dayes after the ſommong 
E. 1. before the appearance. [g] But if the originall be returned tarde, and ſommons alias goeth 
fe] 8. _ 6. — 30. H. 6. 35. forth, there muſt be nine returnes betweene the % and the returne. And fo in other judi- 
(2. loft $67.) 4 ciall proceſſe in reall actions, ſaving if conuſans be demanded to be holden within his mannor, 
chere proceſſe ſhall be awarded from three weekes to three weekes. 3 4. 
And before the ſtatute of articuli ſuper cartas, in all ſommons and attachments in plea of 
] Mirror cap. 2. ſect. 19. land there ſhall be contained the terme of fitteene dayes. [2] And it appeareth as well, 
raft, lib. 5, fol. 334. & lib. 4. by the ſtatute, as by the ancient authors of the law, who wrote before the ſtatute, that this 
fol. 255. Brit, fol. 279. b. Fleta. was the ancient common law: and the reaſon of theſe long dayes given in reall actions was 
lib, 6. cap. 6. 12. E. 4. 1. the recovery being ſo dangerous, that the tenant mighs the better provide him both of an- 
III. H. 6. 23. 15. 4 Jour. ſwer and of proofèes. [*] Bur by conſent they may take other than common dayes. ; 
22+ 21. E. 3. 29. 15. And it is not amiffe to note what the ancient law was in proceeding againſt a man for his 
5 life. And therefore heare what Britton faith, ur le preſen/ment de ceft felony (under which 
Britton fol. 10. b. he includeth. alſo treaſon) woilons nous (for he wrote in the king's name) gue treffons ceux, 
que ent ſerr' endites, face le viſcont haſtiment prender, & ſaftment lour corps en priſon garder, & 
ue ilz ſont menes devant nous, ou dtwant nos juſtices : & pur ceo gue nulluy ne ſoit diſgarnis de 
Pur reſpons,. voilons que ceux, que iſſint ſoient priſe, qui ilx oynt temps de purveyer lour ref, ons 1g 
] Forteſcue in Jibro de Laugi- ours au meyns fils le prient, & en dementiers ſoient ſafement gardes.. [Y]. Vide Forteſcue of. this 
Legim Angliz. Mirror. ca* matter. Kod ſee the Mirror, that in ſome caſes the party convicted had. forty dayes, or at 
794 leck. Sept. choſes diſturbent leaſt thirty dayes to ſhew ſome matter to diſturbe, (that is to arreſt) judgement, which now I 
99 know is gone in deſuetadinem, and great expedition is now made in pleas of the crowne con- 
cerning the hte of man. Sad de morte hominis nulla eft cunitatio longa. 
f-] 9. Co. 118. b. Zancher's [I] And the uſe of the king's bench at this day is, that, if the offence be committed in 
caſe, another county than where the bench fits, and the inditement be removed by certiorari, there 
(2. Inſt, 568.) muſt be fifteene dayes betweene every proceſſe and the returne thereof; but, it it be com- 
mitted in the ſame county where the bench fit, they may proceed de die iu diem; but fo they 
| will doe rarely, But let us returne againe to the common pleas. 
[a] Artic, ſuper Cart, ubi ſupra, Secondly, there is a day called dies {pecialis, [a] as in an aſſiſe in the king's bench or 
F. N. B. 277. c. 11. Aſſ. 30. 12. common pleas, the attachment need not be 15 dayes before the appearance. Otherwiſe it is 
a * _ 79- * 6. Al. before juſtices aſſigned. But generally, in aſſiſes, * judges may give a ſpeciall day at their 
Wo — ar. 3 . 2+ pleaſure, and are not bound to the common dayes; [*] and theſe daies they may give as 
IF. N. B. 177. D. 7. Af. 5. well out of terme as within. So upon an imparlance the court may give any ſpeciall or par- 
14. Aſſ. 4. 24. E. 3. 31. 39. E. ticular day; but that muſt be in the terme time; and likewiſe in a /c/re facias, upon a fine or 
2 — 2 * 12. E. 4. 15. a recovery in a reall action, becauſe it is a writ of execution; and ſo it Is in a per 7 ſorwitia 
_ 24. 4 Te and the like, and in all judiciall writs, in proceſſe againſt an infant to judge of his age, or 
where the huſband prayeth in ayd of his wife, or in a pore at the ſuit ot the de fendant, there 
need not be fifteene dayes. And after demurrer in law, the court may give what day they 
14 * zo * 2 8.E. 4. will. [5] And it is worthy the noting, that if in an aſſiſe the parties be 4 to Weſtm. 
8 3. E. 2. 8 183. 1% k. ue 15. Paſchæ, there they be not demandable till the fonrth day; but if it be adjourned 
3. Jour. 20. 22, E. 3. 20, 1. F. 3. #/que diem Lung, or diem artis, there the parties are demandable on that day. 
4. 9. Co. 49. Countee de Sa- 474 there is a day of grace, dies gratiæ, or a day of courteſie. The name doth ſhew 


lop's caſe. 33. H. 6. 42, of what kind it is ; and regularly this day is granted by the court, at the prayer of . de- 
; mandant 


rliament by reaſon of the 


(i) Acc. ante 
parliament, is, 


poſſeſſions, but aſage and cy/iom z and that his notion had been ably ame ty biſhop 
Warburton. 


70. b. & 97. a. We have already taken notice, that, according to lord Hale, the title, by which biſhaps fit in 
ing 


— — — 3— — eU¾ — =_ — — — —— — — 
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ſtatute now in force, in reſpect to deaneries, which we have obſerved in a former note; and yet the election to the / deaneries 
is in practice controuled by the king's letter miſſive, as much as the election to biſhopricks. See ante 96 a. note 3. It is probable, 
therefore, that the letter miffive is of conſiderably greater antiquity as to both than the ſtatute of Hen. the eighth. Ibid.—(5) This 
was once doubted ; for the 1. Ma. ſt. 2, c. 20. which repealed the 1. Edw. 6. was, by an overſight, as it ſeems, wholly abrogated 
by the x. _ 1. c. 25. inſtead of being abrogated merely ſo far as relates to the marriage of prieſts, At tength, however, the 
judges held, that the 1. E. 6. c. 2, was virtually repealed by the 1. & 2. Ph. & M. c. 8. and 1. Eliz. c. 1. See Tracts by Antig. Soc. 
v. 3. P- 416. 12. Co. .lt is obſervable, that lord Coke, in this his account of the patronage of biſhopricks, omits diſtinguiſhes 

oſe of the od foundation from thoſe of the new. But this is material, the latter being till donative by letters patent, ac- 


ng t 
ſcordiag to the ſtatute of 31. H. 8. which authorized łteir erection. See 31. H. 8. cn Kaſtall's edition of the Statutes. - As to the 


dri and Welſh biſhopricks, about which lard Coke is ſilent, the former, by force of the Iriſh ſtatute of 2. EH. c. 4. are made 


donative by the king's letters patent; but what the latter are, we cannot at preſent inform the reader, Mr. Brown Willis's 


_—_ of the Cathedrals, which is tlie only book we are poſleſſed of on the ſubject, not ating, how the Wein biſhops are 
created, 
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Lib. 2. Of Villenage. Seck. 20. 135 


mandant or plaintife it whoſe delay it is, and never at the prayer of tenant or defendant; 

But it is worthy of obſervation, [4] that a day of grace is never granted, where the king is [4] 14. E. z. Jour 24, 15. E. 3. 
party by aide prayer of the tenant or defendant ; nor where any lord of parliament or peere bid. 21. 22. E. 3.9. 27. E. 3s 
of the realme is tenant or defendant. * And ſometime the day, that is quarto die poſt, 88 
is called dies gratie ; for the very day of returne is the day in law, and to that day the ibid. 20. 28. E. . 10 AT 
judgement hath relation ; but no default ſhall be recorded till the fourth day be paſt, unlefle 21. 21. E. 1. rp 85 "4 TOY 
it be in a writ of right, where the law alloweth no day, but onely the day of returne. This 16. 33. H, 6. 42. 34. H. 6. 27. 
day is ſometime called dies amoris, and ſometime a dies datus. But it were too long to enu- 1 Eliz. Dier. 259. 39. H. 6, 
merate all. This ſhall be ſufficient to give the reader a taſte to underſtand the reſidue con- 595 3 * 3. 28. 24. E. 1 
cerning this matter, : | | bo. 550, Bratt, lib. 5. fol, 

ere is alſo a day of appearance in court by the writ, and by the roll. By writ, when 

A returns the writ. By the roll, when 5 hath a day 5 the roll, 0 the ſherife II. 7 10 My n 
returne not the writ, there the defendant, to ſave himſelfe from corporall paine, as by im- 4. 7. E. 4. 15. 8. E. 4. 18. 3. 
priſonment, or to prevent the loſſe of iſſues, or to ſave his freehold or inheritance, may ap- H. 7. 8. 10. H. 7. 11. b. 27. H. 
peare E eo day he hath by the roll. . W we" * E. 3. 2. 
My ote, it is ſaid commonly, that the day of 2%, privs, and the day in bank, is all one [4] 27. H. 6. 16. 20. 4. Hl. 6 
day. That 1s to be underſtood as to pleading, hn not to other purpoſes, ES: 5 

There are dies juridici (which [Y] Britton calleth temps covenables) and dies non juridici, (Cro. Jam. 646.) 

Dies juridici (except it be in aſſiſes) are onely in the tearme. [i] And there be alſo in the [4] Baitton. fol, 134. a. 
tearme dies non guridici. As in all the foure termes the ſabbath day is not dies juridicus; for 6 2 ſet. E 
that ought to be conſecrated to divine ſervice, (1) Alſo in Michaelmaſſe tearme the feaſts of tion de temps 4 oo 5. "a 
All Saints and of All Soules. (2) In Hillarie tearme, the Purification of the bleſſed Virgin (Plowd. 265. Cro. Cha. 603. 
Marie; and in Eaſter terme the feaſt of the Aſcenſion are not dies juridici, but ſet apart by the Ci. Elia. 227.) 

ancient judges and ſages of the law for divine ſervice. For Trinity tearme, (which ſometime 

had ſeven dayes of returne, and was as long as Michaelmaſle tearme is now : but for avoiding 

of infection in that hot time of the yeare, and that men might not be letted to gather in har- 

veſt, three returnes (fince Littleton wrote) wiz. Craſtino Saudi Fohannis Baptiſiæ, Oclabis 32. H. 8. cap. 21, 

Sandi Johannis Baptiſtæ, and 15 Sancti Johannis Baptiſte are by the ſtatute of 32. H. 8. cut f 

off and become dies non juridici. And in thoſe dayes the feaſt of Saint John the Baptiſt was 

not dies juridicus, And the ſaid ſtatute called, Dies Communis in Banco, is in divers points (ſince [4] w. x, cap. ultimo. 
Littleton wrote) altered, as by the ſaid ſtatute appeareth. And in ancient time reſpect and re- IS 

verence was had by law to certaine times, as it appeareth [I] by the ſtatute of W. 1. cap. 5. 

which hath a ſhort but an excellent preamble: wiz. & prr ceo que grand charitie ſerra de faire 

droit a touts en tout temps, ou meſtior ſerroit ; purvieu eft per aſſentment des prelates, que aſſiſes de 

novel diſſeiſin, mortdaunceſler, & darreine preſentment, fuiſſent priſes en le advent, en ſeptuageſime, 

en quareſme, auxibien come (le home) prent lenqueſtes, & ceo pria le roy, as eveſques. 

] This ſtatute is expounded in bookes, which I have onely added, to the end the ſtu- [/] 7. AM. p. 7. 14. AT. 5. 
dious reader might underſtand the bookes that darkly ſpeake of this matter, and be igno- F. N. B. 177. &c. Britton fo, 
rant of nothing that belongs to the underſtanding of any part of the law. Now advent is a 134. b. 
moneth before the feaſt of the Nativity of our Saviour Chriſt, ſo called, de adventu Domini 
in carne. Septuageſima beginneth ever on the ſabbath day, and is the third ſabbath before 
Shrove Sunday, ſo called; becauſe it is the 7oth day before the feaſt of Eaſter. Scæageſima is 
the ſecond ſabbath before Shrove-Sunday, ſo named, becauſe it is the 6oth day before Eaſter ; : 
and ſo of Quinguageſima, and Quadrageſima, Im] whereof you ſhall reade in acts of parlia- [y] W. 1. cap. gx, fait anno 
ment, and ancient authors. (3) Now as there be dies juridici, ſo there be hore conwvenientes, 3. E. 1. Britton, fol. 134. ca. 55» 
whereof the Mirror faith, [u] abufion, que len tient pleas per demenches (id eft ſabbaths) ou per ſn} Mirror lib, g. ſect. 1. 
auters jours defendus, ou devant le ſoliel levy, ou nottantre, ou en diſhoneſt lieu. | 

[0] Furthermore, there are (as ancient authors term them) dies ſolaris & dies Iunaris, ſe- [o] Bract. lib. 4. fol. 264. Brit- 
cundum quod Deus divifit lumen à tencbris, ex quibus duobus diebus efficitur unus dies, qui dicitur don fol. 209. (Cto. Eliz. 43. 1» 
artificialis ex die præcedente & nocte ſubſequente, qui conflat ex 24 Boris. Saund. 286.) 

But we at this day, retaining the ſame method, doe differ in words, For we ſay, dierum 
alii ſunt naturales, alii artificiales; dies naturalis conſtat ex 24 horis, & continet diem ſolarem 
A nofem : and therefore in indictments of burglary, and the like, we ſay, in nocte ejuſdem diet. 
1/ie dies naturalis eft ſpatium, in quo ſol progeditur ab oriente in occidentem, & ab occidente iterum 
in orientem. Dies ore gr 9 ie ſolaris incipit in ortu ſolis, & definit in occaſu : and of this Gen. cap. I, ver. 4. f. 
day the law of England takes hold in many caſes, Now diyers nations beginne the day at di- | 
vers times. The 3 the Chaldeans, and Babylonians, beginne the day at the riſing of 
the ſunne ; the Athenians at the fall; the Umbr: in Italy beginne at midday ; the Agyptians 
and Romanes from midnight; and fo doth the law of England in many caſes. Of all which 
you ſhall reade plentifull matter in our bookes, and in my Reports, which by this ſhort in- 
ſtruction you ſhall the better underſtand. 

[ There is alſo azzus minor and major. The leſſer yeare confiſteth of 365 dayes, and [p] Brat. lib. 5. fol. 359. Brit- 
ſixe houres, whereby in every fourth yeare there is dies excreſcens, which makes that yeare to ton fol. 209. a+ 

| have 


ſe] 22. E. 4. Jour 39. 18. E. 3. 


(1) Writ of ſummons in a common recovery was made returnable in a month from the day of Eaſter, which happened to be 
Sunday; and the tenant in tail, who was vouchee, died the ſame-day. The judgment was reverſed ; becauſe it could not. 
be given till the day after the vouchee's death, and then it came too late. Swan and Broome 4th. part Burr. v. 3. p. 1596. But 
though Sunday is not dies juridicus for giving judgment, or awarding judicial proceſs, yet it is for ſome other purpoſes, as for 
exhibiting an information on the 5. & 6. E. 6. againſt ingroſſing. W. Jo. 156.—(2) In conſequence of the abbreviation of 
Michaelmas term, by the 24. Geo. 2. c. 48. theſe two days do not now tall within it.—(3) See further, as to dies non juridici, 
Spelman's Treatiſe on the Terms amongſt his Poſthuma, page 87. | 
Warburton. Ante 70- b. n. 2. However, on further inveſtigating the ſubje&, we incline to concur with lord Hale. But then 
it is with ſome. little addition. In the Anglo-Saxon times the biſhops certainly were admitted to fit in parliament; and as this 
was prior to their holding their eſtates by a baronial tenure, it could not then be on account of their baronies ; nor will it 
be eaſy to ſuggelt any other probable reaſon for their preſence during that period, than an uſage founded on the propriety 


of having the heads of the church to guard it from injury, and to aſſiſt the other members of the legiſlature in their deli- eee. 

berations on religion and other eccleſiaſtical concerns. At the Conqueſt, as all agree, the poſſeſſions of the biſhops were 2 | a 

converted into baronies; and for a long time after they were ſummoned to parliament as barons by tenure. But it is no 185 

leſs certain, that, for many centuries paſt, they have been called to fit, without any _— to — — 1 ow -_ , p SR 
; Which 1 el 1 by Henry the eighth, the - 

tenure by which they are holden ; which is more eſpecially * 1 the inſtance of the new ſees erected by Henry 8 hops 2.7. He Lg, 4.7 E. 


5D. G. Ed, 


Lib. 2. Cap. 11. Of Villenage. Sect. 202. 


[7] 17. Elis. Dier. 343 · have in rei veritate 366 daies, and that is called anus major. {9] A quarter of a year con- 
(2. Ro. Abr. 521.) taineth by legall computation 91 dayes, and half a yeare containeth 182 days; for the odde 
. H. 3. fat, de anno biſ- houres in legall computation are rejected; and by [7] the ſtatute de anno bifextili, it is pro- 

ul. vided, quod computentur dies ille excreſcens & dies proxim? pracedens pro unico die, fo as in 


computation that day excreſcent is not accounted. A month, menſis, is regularly accounted 
[4] 6. Co. 62, Cateſbye's caſe, in law 28 dayes, and not according to the ſolar month, nor according to the kalendar [5] 
2. Ro. Abr. 521. Cro. Jam, unleſſe it be for the account of the laps in a quare impedit, There is menfis ſolaris, and men- 
167.) Ac A. Pang. , fs lunaris. Solaris eft 12 pars anni, viz. ſpatium 30 dierum, horarum 10 & minutorum 30 & 
1 2 lInnaris eff ſpatinm 28 dierum. | 
TY Reſommons ou re-attachment. Thefe are writs, that the demandant or plain- 
tife, after he hath obtained his letters of abſolution, may ſue out to bring the tenant or de- 
ſe] BraRt. lib. 5. fo. 425. Brit. fendant againe into court to have day, to make anſwer unto him. [] And theſe writs doe 
ton ca. 74. 7. Co. 29. 30. lvye in all caſes, when the plea is diſcontinued or put without day, either in this caſe, or in 
(Poſt. 363. a) caſe when the demandant or tenant hath his age, or for the non wenne of the juſtices, or in 
caſe of a protection or eſpine de ſerwiee le roy, &c, Of theſe writs there be two ſorts, viz. 
generall and ſpeciall, whereof you may ſee preſidents, and reade more at large in the cafe of 
diſcontinuance of proceſſe in my Reports, and need not here to be inſerted, 


But in the caſe of outlawry the Sur ſon originall. This is intended of his originall writs, or of that, which is in- 
8 I. — om not ſtead of an originall writ. But note, that in the other five caſes the writ ſhall abate; and in 
* the caſe of excommengement the writ ſhall not abate, but the plea to be put without day 
| untill the plaintife purchaſe his letters of abſolution, and ſue out his reſummons, or re-at- 
tachement. 
In ancient times more perſons ſeemed to be diſabled, then theſe ſixe recited by Littleton, 
Le 2 ... 2 As firſt he that was a leper, and by the writ de /eproſo amovendo was propten contagionem nor- 
x 2 bi pradifti (as the writ faith) & propter corporis deformitatem (as others ſay) to be removed 
[+] Brac. lib, 5. fol. 421. from the ſociety of men to ſome ſolitary place; and thereupon [#] it is ſaid, datur etiam ca- 
ceptio tenenti, ex perſona petentis perempioria propter morbum petentis inctrabilem & corporis de- 
formitatem, ut ff petens leproſus fierit, & tam deformis quod aſpeftus ejus ſuſtineri non poſſit, & 
| ita quod & communione gentium fit ſeparatus, talis quidem placitare non poteſt, nec hereditatem pe- 
[x] Britton fol. 39, & 88. tere. [x] And herewith Britton agreeth. Treating of diſabled men, as men outlawed, ab- 
jured the realme, attainted of felony, &c. he addeth, ne meſel, onfic de common gents. 
- [23] Fleta lib. 6, cap. 39. 22. E. [y] And Fleta ſaith, competit etiam ei exceptio propter lepram manifeflam, ut fi petens lepro- 
in dorſ. clay. 20. Part, nu.14. ſus fuerit, & tam deformis, quod à communione gentium merito debet ſeparari ; talis enim morbus 


P hor 
S L hes jm At 1h 3 N. B. 234. Regiſter. petentem repellit ab agendo. : 
of tt be- Go And if theſe ancient writers be underſtood of an appearance in perſon, I thinke their opi- 
Vol FA 2 7. 5 nions are good law ; for they ought not to ſue nor defend in proper perſon, but by atturney ; 
Hy Hr foe” Af e for they are 7 & communione gentium propter contag ionem morbi & deformitatem corporis. 
/ 25 2 ure . Before the Conqueſt this diſeaſe was not knowne in —_— for maſter Camden, writing 
l=] Cambden in Leiceſterſhire, of Burton Lazers, in Leiceſterſhire, ſaith, [a] primis Normannorum temporibns collecto per 
verbo Burton. Angliam flipe noſocomium hoc confirutium ferunt, quo tempore lepra (que à nonnullis elephan« 
tiafis) graviſſims vi contagionis per Augliam ferpfit. And it is called morbus elephantiaffs ; be- 
[5] Levit, cap. xiii. verſe 44+ 45- cauſe the ſkinnes of lepers are like to elephants. [5 And the law of England, for the 
46. Numer. cap. v. verle 1. 2. 4. removing of the lepers from the ſociety of men to ſome ſolitary place, is grounded upon 
Regum c. 15. . God's law. | | 
[9 Bract. I. 5. 420. 421. Britton [e] Alſo there was a time, when ideots, madmen, and ſuch as were deafe and dumb na- 
ol. 39. Fleta lib. 6. cap. 37. turally, were diſabled to ſue ; becauſe they wanted reaſon and underſtanding, (tales enim non 
| multum diflant & brutis). But at this day they all may ſue ; for the ſuit muſt be in their name, 
[4] 33. H. 6. 18. F. N. B. 27. G. but it ſhall be followed by others. [A] And note, that, when an ideot doth fue or defend, 
| he ſhall not appeare by gardian or procheine amy, or atturney, but hee mult bee ever in per- 
IJ 27. H. 8. 11. 40. E. 2 16. ſon; [e] but an infant, or a minor, ſhall ſue by procheine amy, and defend by gardian. (1) 
20. F. 4. 2. K. N. B. 27. H. But now let us heare what Littleton will ſay unto us. 


(2. Inſt. 261.) 
Sect. 202. 
[4] Mirror cap. 2. fed. 18. Dot. FFT APLEINE Ia 7 TEM þ un villein LS O if a villeine 


& Stud. fol. 141. 4. E. 4. 25. * 
per Danby, 27. AM. pl. 4. 4 ſeculer is he, that eſt fait un chap- be made a ſecular 


is infra ſacros ordines ; but he jeine ſeculer, uncore chaplaine, yet his lord 
is not regular, (that is) liveth 7 7 ] 72 . 
not under certaine rules, ſon ſeignior poit luy may ſeiſe him (2) as 
| | | | ferſer 
(1) Acc. Fitzh. N. B. 2. H. At common law, infants could neither ſue or defend, except by guardian; by whom was 


meant, not the guardian of the infant's perſon and eſtate, but either one admitted dy the court for the particular ſuit on the 
| infant's 


— — 


— 


biſhops of theſe never having had any eſtates Dy a baronial tenure, and conſequently having no claim to be called to parliament ' 
otherwiſe than as prelates of the church, and by reaſon of the uſage, which had fo long before prevailed in reſpect to the. 
order. If all this be ſo, then, though the biſhops once fat in parliament” for their baromes, yet lord Coke's poſiiivn, which 
imports, that they ſtill fit by the ſame title, is not ſtrictly accurate; but we ſhould rather adopt lord Hale's idea of their fitting 
by uſage as more applicable to the preſent circumſtances. Perhaps, indeed, lord Coke only meant to refer to the more ancient 
reaſon of theix being ſummoned to parliament, and thence to infer, that in preſumption of law they are ftill deemed to be 
called on the ſame account ; in which cafe there is little more than a difference of words between him and lord Hale. As to 
biſhop Warburton's hypotheſis on this ſubſect, we Kill think that he ſhews great ability; but at the ſame time we cannot help 
on that he appears to us to have too much indulged in ſpeculation, more adverting to what ſirvek him as the mot 
rational and proper grounds of admitting the biſhops into the houſe of lords, than tv the fit of the real title. He repreſents 
the biſhops to ſit as barons by tenure, ſo Far as regards the judicial capacity of the lords, an as pretates of the church, fo far as the 
8 in a legi/lative character. But the fact, on which he builds the firſt part of this diſtinction, fails him; becauſe, for 


e reaſons already ſtated, the biſhops no longer have baronies by tenure, nor have had any for ſeveral 2 
es, 


Lib. 2. 


ſeiſer come ſon villein, 
& ſeiſer les biens, &c. 
Mes il ſemble, que ſi 
le villein entre en re- 
ligion, & eſt projeſſe, 
que le ſeignior ne poit 
luy prender ne ſeiſir, 
pur ceo que il eft mort 
en ley ; nient plus que 
un frank home prent 
un niefe a ja ſeme, 
le ſeignior ne poit 
prender ne ſeiſer la 
feme de le baron, 
mes ſon remedy eſt 
daver un action en- 
vers le baron, pur ceo 
que il priſt ſa niefe a 
feme ſan ſon licence 
Svolunt, &c. Etiffint 
port le ſeignor aver 
ain envers le ſove- 
raign del meaſon, qui 
priſt & admittaſt ſon 
villein deſtre profeſſe 
en meſme le meaſon 
fans licence & la vo- 
lunt le ſeignior, & 
recovers ſes dama- 
ges a la value de le 
villein. Car celuy, qui 
oſt profoſſe moigne, 
ferra un moigne, & 
come un moigne ſerra 
pris per terme de ſa 
vie natural, ſinon que 
il ſoit deraigne 21 
la ley de faint efgliſe. 
Er ul eft tenus per 
an religion de gar- 
der ſon cloiſter, &c. 


Of Villenage. 


his villeine, and ſeiſe 
his goods, &c. But it 
ſeemeth, that if the 
villeine enter into re- 
ligion, and is profeſſed, 
that the lord may not 
take nor ſeiſe him, be- 
cauſe he is dead in 


law; no more than if 


a free man taketh a 
neife to his wife, the 
lord cannot take nor 
ſeiſe the wife of the 
huſband, but his reme- 
dy is to have an action 
againſt the huſband, 
for that he took his 
neife to wife without 
his licence and will, 
&c. And ſo may the 
lord have an action 
againſt the ſoveraigne 
of the houſe, which 
takes and admitteth 
his villeine to be pro- 
feſſed in the ſame 
houſe, without the li- 
cence and leave of the 
lord, and he ſhall re- 
cover his damages to 
the value of the vil- 
leine. For he, which is 
profeſſed a monke, ſhall 
be a monk, and as a 
monke ſhall be taken 
for terme of his natu- 
rall life, unleſſe he be 
deraigned by the law 
of holy church. And 
he is bound by his 
religion to keepe his 
And if 


Sect. 202, 


nor hath vowed thoſe three 
things above ſpecified, 


[5] Enter en re- 5] Britton cap. 


136 


1. fol. 79. 


8 octor & Student, f 141. 
lig ion & eft pr af fſe. (Dod. Plac, © Amp 54 a.) 


That 1s intended (as hat 
been faid) when he is regu- 
lar and profeſt under certain 


* 


rules, as to become one of the: TOY . ” 
foure orders of friers (that is 4. H. 4. cap. 144. 


to ſay) freres minors, Au- 
guſtines, Preachers, or Car- 
melites, or become a monke, 
cannon or nunne, &, Ai 
ad vivendum regulariter ſe a- 


Aringunt, frve ſunt monachi, 


five canonici regulares, five 


fanfimoniales, For all theſe 


are regular and votaries, and 
are dead perſons in law; but 
ſo are not the ſecular per- 
ſons, as prebends, parſons, 
vicars, &c, 

And therefore it is holden 


in our bookes, [c] that if a ſc) 21. H. 7. 39. 19. H. 7. tit, 
ſecular prieſt taketh a wife Baſtardy. 33. 5: E. 2. tit. Non- 


and hath iſſue and dyeth, the 
iſſue is lawfull and ſhall in- 
herite as heire to his fa- 
ther, &c. for (as it was then 
holden) the marriage was not 
void, but voidable by divorce, 
and after the death of either 
partienodivorcecanbe had(1). 
But if a man marieth a 
nunne, or a monke marieth, 
theſe marriages were holden 
void, and the iſſues baſ- 
tards; becauſe (as it was 
then holden) the mariage 
was utterly voyde ; for that 
the nunne and the monke 
as Littleton here ſaith) were 
ead perſons in law, And 
that is the reaſon yeelded by 
Littleton, wherefore a vil- 
leine, being profeſſed in reli- 
ion, cannot be ſeiſed by the 
= becauſe he is dead in 
law; and yet his blood or 
bondage is not thereby alter- 
ed, but his perſon, in reſpect 
of his — only privi- 
leged. [4] In decretalibus 
ftatutum git, quod nullus epiſ- 
copus ſpurios, aut ſervos, 
à dominis ſuis fuerint manu - 
miſſi, ad ſacros ordines promo- 
were praſumat. But not- 


abilit. 26. 47. E. 3. Caſu ult. 
(12. Co, 9. I. Ro. Abr. 340.) 


La] Clanvil. lib. 5. cap. g. Brit- 


ton fo. 79. & 82. 


Tit fl ſeignior luy pu- 
ſott prender hors de 
fa meaſon, donques 


cloyſter, &c. 
the lord might take 
him out of his houſe, 


withſtanding his 2 
rivileged till he be diſgrad- 
2 And ſo it is holden in 


our 
(1) See 2, Inſt. 637. 


Infant's perſonal appearance, or appointed for ſuits in general by the king's letters patent. F. N. B. 25. H. & L. Sty. 369. Bro. 
Garden pl. 11. & x9, But this rule was found inconvenient, it ſometimes happening, that an infant was ſecreted by thoſe 
having the legal caſtody of him, and ſo prevented from applying to have a 4 ad litem appointed. Hence was ſeen the 
neceſſiiy of permitting ny 2 to 1 1 for the infant's benefit, who ſhould be diſpoſed to riſque the expence. On this 
principle the ſtatute of minſter the firſt enables any one to fue as prockein amy for an infant in an aſſiſe, where the infant 


himſelf 


Befides, independently of this, the whole of the ſpeculation ſeems to us unfounded in any ſufficient authority, and conſe- 
. the mere offspring of modern refinement ; our ſimple and unlettered anceſtors, when they laid the foundations of the 
Fnglifh parliament, not being likely to have acted under the influence of a policy ſo deep, as the nice diſtinction thus attributed 
to them neceſſarily ſuppoſes. At preſent we have only to add farther on this curious and difficult ſubject, that, as we have 
touched it ſo ſlightly, our obſervations ſhould be underſtood as intended to convey only a general idea, Should the reader have 
occaſion to penetrate more deeply into the ſubject, he muſt conſult the ſeveral pieces publiſhed in 1679 on the controverted 
22 whether the biſhops can vote in the preliminary ſteps of a bill of attainder; particularly the tracts by biſhop Stilling- 

eet and Mr, Hunt for the right, and thoſe by lord Hollis againſt it. See 1. Burn. Hift. fol. ed. 460. 2. Stillingfleet's Ecclef. Caf. 
228. Hunt's Argument for the Right of the Biſhops in Capital 2 2 128. Hollis's Remains, 122.—8ee further Seld. Tit. 


Hon. ed. 1678. p. 697. Staundi. Pl. C. 1 53. Leer FE Cor KF Wer. 2 2 2 4252 2 /. 
| Ween . 4.443 fed. 3 / 


Lib. 2. Cap. 11. Of Villenage. Sect. 203; 


4 Fleta lib. a. cap, 44+ Britton our old bookes. [e] If a vil- 


udi lupta. 


n a il ne viveroit come un then he ſhould not 
leine be made a knight, for 1; 
the honour of his degree his 9/797 2 perſon, ne Jo- Ive as a dead per ſon, 


perſon is priviledged, and /ongue ſon religion, le nor according to his 
the lord cannot ſeize him un- LEES 


till he be difgraded. alan guel ſerroit inconve- religion, which ſhould 


wilem perſonam natione ſourium, nent, Oc. be inconvenient, &c. 
wel ſerwilis conditionis, ad militie ſtrenuitatis ordinem promoveri licebit; ſed cum à dominis ſits 
petantur ut nativi, ipfis primo degradatis, ſtatim ad judicium procedatur. 
Ar. x. P. 78. b. 30. E. 1. Si un frank home prent un niefe. [yl Some have holden, that by this 
tit. Villen 46. 33. E. 3. ibid. marriage the wife ſhall be free for ever; but the better opinion of our bookes is, that ſhe 
_— —_— ' of 3 1 0 ſhall be privileged during the coverture onely, unleſſe the lord himſelf marrieth his niefe, 
4.3.4 25. 1. H. 6. 13. E. 1. and then ſome hold, that ſhe ſhall be free for ever (1). 5 
Villen. 36. 18 Aff. 10. Dot. & If a niefe be * to a mannor, and ſhe taketh a freeman to huſband by licence of the 
Stud. 141. Mirror. ca. 2. ſect. Jord, and the lord maketh a feoffment in fee of the manor, the huſband dieth, the feoffee 
18. ace. ſhall not have the niefe but the feoffor; for that during the marriage ſhe was ſevered from 
the mannor. And ſo is the booke 29. Aſſ. (which is falſly printed) to be underſtood, | 
ſe) 16 H. 3. nuper obiit 17. 8. [g] It two coparceners be of a villeine, and one of them taketh him to huſband, ſhe and 
3. 


reve 789. her huſband ſhall not have a zuper obiit againſt her coparcener, but after the deceaſe of her 
huſband ſhe ſhall. . | | | 


[4] Mes ſon remedie eft daver un action vers le baron, Sc. Albeit 
marriage is lawfull, yet when it worketh a prejudice to a third perſon, an action in this caſe 
lyeth againſt the huſband to the value of his loſſe. And albeit he did not know her to be a 


[+] Vide Britton fol. $2. Forteſc, 
c. 43. 46. E. 3.6. a. 


[i] 7. R. 2. tit. Barre 240- niefe, yet the action lyeth againſt him; for he muſt take notice thereof at his perill, [i] un- 
(F. N. B. 168. b. 1. Leon. 240.) leſſe ſhe be out of the ſervice of the lord and vagrant; and then if one not knowing her to 
[+] Britton fol. 82. b. be a miefe marrieth her, ſome ſay, that in that caſe no action lyeth againſt the huſband, [I] 
25 And likewiſe the lord ſhall have an action againſt thoſe that were the meanes to make the 
villeine a knight. 

22 Lee 1. H. * * wort eigne, pracipuus, chiefe, as here, ſovereigne del meaſon is the chiefe of the 
31. H. 8. cap. 29. Si non que 10 ſoit deraigne. This word (deraigne) commeth of the French word 
Atcrayer, or deraigner, that is to ſay, to diſplace or to turne one out of his order; and hereot com- 
eth deraignment a diſplacing or turning out of his order, So when a monke 1s derained, he 

is ed and turned out of his order of religion, and become a lay man. 
40. AM, 27, per Finchden. "= quel fer row imconventent. Ab inconvenienti is a good argument in law, ag 
Littleton often obſerveth. And here Littleton concludeth, that the lord cannot take a monke 


out of his houſe, for that it ſhould be inconvenient, which Littleton here ſheweth, for divers 
reaſons, and therefore unlawfull, And the inconvenience 1s, that where a man of religion 
ſhould live according to his profeſſion in religion, by the taking of him out he ſhould not. 

Si le ſeignior * puiſſoit prender, &c. By this it appeareth, that, if a man 
detaineth a villaine in his houſe, the lord of the villaine may take him out of the houſe, 
for here the impediment, wherefore the lord could not take him out of the houſe, was, for 
that the villaine was a monke profeſſed. And ſo in caſe of the wardſhip here next following. 


Section 203. 


DRIEFE de ra- N meſme le ma- [N the ſame man- 
viſhment de garde. ner eſt, ſi ſoit X ner it is, if there 
Ai writ is given by the gar deine en chival- be a gardian in chi- 
arute o „2. Cap. „ 7M 

verbis conceptis, hy — rs rie de cor Ps & de valry of the body and 


of which writ be, that the de- ferred un enfant deins land of an infant with- 
fendant, talem heredem, cu- 


us maritagium ad ipſum A. age, /i Penfant, quant in age, if the infant, 


©] 1 
(1) See ante 123. n. 3. Poſt. 137. b. 


himſelf is eſloigned by his guardian, or otherwiſe diſturbed from ſuing the aſſiſe. 3. E. i. c. 49. 2. Inſt. 26 1. The ſtatute of Weſtminſter 
the ſecond extended this proviſion, by — the prockein amy to ſue in all actions; and though in this ſtatute, as well as in the 
former, cloignment of the infant was mentioned, yet by conſtruction it is not deemed neceſſary, but the prockein amy may ſue, 
whether that circumſtance occurs or not, it being conſidered merely as an inſtance of the neceſſity of the caſe, and as ſuch only . 
taken notice of by thoſe who framed the ſtatute. 13. E. 1. c. 15. 2. Inſt. 390. But notwithſtanding theſe ſtatutes, as there is not 

any thing in them which prohibits the ſuing by guardian, we preſume, that it remains as Jawful as it was before. It is there- 
fore probable, that Fitzherbert and lord Coke, when they tell us, that an infant fall ſue by procliein amy, did not mean to ex- 
clude the election of ſuing either in that way or by guardian. That Fitzherbert did not mean this, appears from his afterwards 
mentioning without diſapprobation a caſe of debt, in which ſuing by guardian was allowed. Coke roo, in his report of Raw- 
lyns's caſe, ſays, that on ſearch many precedents of infants ſuing by guardian were found; nor in that caſe was any objection 
grounded on its being a ſuit by guardian. 4. Co. 53. b. But whether we conſtrue the meaning of theſe two judges rightly or 
not, a caſe occurred, in which the point is ſaid to have been ſo adjudged. Young v. Young W. Jo. 177, However the 


reader 


Lib. 2. Of Villenage. 

i vient al age de when he comes to the 
14 ans entra en re- age of 14 yeares, en- 
ligion, & eſt profeſſe, treth into religion, and 
le garden nad auter is profeſt, the gardian 
remedy (quant a le hath no other remedy 


garde de le corps) (as to the wardſhip of 
forſque breve de ra- the body) but a writ of 


viſhment de garde raviſhment de gard 


envers le ſoveraigne againſt the ſoveraign 
de le meaſon. Et fi of the houſe. And if 
aſcun eſteant de plein any being of full age, 
age, que eſt coſin & who is couſin and heire 
heire delenfant, enter of the infant, entreth 
en le terre, le gardein into the land, the gar- 
wad aſcun remedie, dian hath no remedy 
guant al garde de la as to the wardſhip of 
terre, pur ceo que len- the land, for that the 
trie del heire lenfant entry of the heire of 
eſt congeable en tiel the infant is lawfull in 
caſe. ſuch caſe. 


Seck. 204. 


pertinet, &c. rapuit & abduxit 
Sc. contra pacem. Now ra- 
ſere ſigniſieth properly to 
take away by violence and 
force. And when the ſove- 
raigne took and admitted the 
ward into his houſe to be 
profeſſed, this in judgement 
of law is a raviſhment of the 


ward; and as it appeareth in 9- Co. Doctor Huſley's caſe fol, 
our bookes before the ſaid ſta- 7*- 


tute, there lay a generall ac- 
tion of treſpas in that caſe. 


Apres Page de 14 


ans, Se. Our author 
mentioned this age, becauſe 


it is prohibited by the ſtatute 4. H. 4. cap. 17. 


of 4. H. 4. that no childe ſhall 
be received into any houſe of 
religion before that age with - 
out conſent of his parents and 
gardians, &c. 


Le gardein n'ad aſ= 


cun remedie, &c. Here 
it appeareth, that, by the 
profeſſion of the ward, the 


lord loſeth the wardſhip of the 


land, becaufe he is civililer mortuus, a dead man in law, and cannot hold any inheritance ; 
neither can the gardian continue the wardſhip of the land, becauſe by the civill death of the 
ward the inheritance is deſcended to another, who is either to be in ward, or pay reliefe. So 


as in this caſe the gardian hath damn, but it is ab/que injuria, becauſe he loſeth the ward- (Ncy, 134. 1. Ro. Abr. 107. 
ſhip of the land by act of law, viz. the deſcent 558817 to another, and therefore the law giv- bog By, as 


eth to him no remedy in this caſe, neither by any formed writ, nor by action upon his caſe, 


for Littleton's words are generall, (he hath not any remedy). 
Sect. 204. 


7 TEM, en mults LEO, in many and 

divers caſes le divers cafes the 
ſeignior poit faire ma- lord may make manu- 
numiſſion & enfran- miſſion and enfran- 
chiſement a ſon vil- chiſement to his vil- 
lein. Manumiſion eſt leine. Manumiſſion is 
properment, quant le properly, when the 
ſeignior fait un fait a lord makes a deed 


* 


Jon villein de luy en- 
Franthiſer per hoc 
verbum ( manumit- 
tere) quod idem eſt 
quod extra manum vel 
extra poteſtatem alte - 
rius ponere. Et pur ces 
que per titel fait le villein 


to his villeine to en- 
franchiſe him by this 
word (manumittere), 
which is the ſame as 


to put him out of the 


hands and power of 
another. And for that 
that by ſuch deed 


A Anumiſſion, 


Dria quamdiu quis it ſervis 
tute eft, ſub manu & poteſſale 
domini ſui eft. | 

Dui in poteftate domini ſui 
e, is manu domini ſui «ſt di- 
citur ; ſed poſiquam manumiſſts 
eſt, ab illo liberabitur, ergo di- 
citur guaſi extra manum, id 
eſt, extra poteſtatem domini ſut 
miſſus. And here is to be not- 
ed (as m many other places 
is obſerved) what regard Lit- 
tleton hath to the true etymo- 
logies of words. 
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: 17 UI Glanvil. lib. c. cap. 5. Brit- 

Manumittere, quod idem ton fol. 78. &c, 32. 97. 110, 
eft quod extra manum vc po- Fleta lib, 3. cap, 13. & lib. 2. 
teflatem ponere. Cap. 44. 


In] Enfr anchiſe= [L Mirror ea. 2. ſect. 18. 


ment. (Hereby Littleton 
explaineth manumiſſion) and 


13 


reader ſhould at the ſame time be apprized, that according to another report of the ſame caſe, the court delivered no opinion 
on the point, Whether an infant may ſue by guardian. Ceo. Cha. $6. See further on this ſubject Palm. 295. & Vin. Abr. Guar- 


dian and Ward N. 3. What we have hitherto advanced as to ſuing by prochein amy applies to the courts of common law only. 
As to our courts of equity, the uſual practice in them is to ſue for infants by prochein amy and to defend by guardian. But it is 
ſaid, that they may ſue in either way. Pratt. Reg, in Chanc. 296.— (2) Vide tamen Paſch. 8, E. 1, rot. 7, the caſe of Hdwr d 


Rowald contra.— Hal. MSS. 


4 B 


—ͤàEU—— — eaten 


Lib. 2. Cap. 11. 


is derived from the French 
word franchiſe, that is, li- 
berty ; and in the common 
law it hath divers ſignifica- 
tions; ſometimes the incor- 
porating of a man to bee free 
of a company or body poli- 
tique, as a free man of a 
city, or burgeſſe of a bur- 
rough, &c. ſometimes to make 
an alien a deniſon; and here 
to manumiſe a villeine or 
bondman. So as this word 


Of Villenage. 
eſt mis hors de la 
main & de la poier 
fon ſeignior, il eſt 
appell” manumiſſion. 
Et iſſint cheſcun ma- 
ner de enfranchiſe- 
ment fait a un vil- 
lein poit eflre dit ma- 
numiſſion. 


Sect. 205. 
the villeine is put out 
of the hands and out of 
the power of his lord, 
it is called manumiſ- 
ſion. And ſo every 
maner of infranchiſe- 
ment made to a villein 
may be ſaid to be a ma- 
numiſſion. 


(enfranchiſement) is more general than manumiſion; for that is properly applyed to a villeine ; 
and therefore every manumiſſion is an infranchiſement, but every infranchiſement is not a 


[=] Mirror cap. 2. ſect. 18. 


manumiſſion. [a] There be two kindes of manumiſſions, one expreſſe, and the other im- 


plyed. Expreſſe, when the villeine by deed in expreſſe words is manumiſed and made free. 


fo] Forteſcue cap. 46, 


The other implyed, by doing ſome act, that maketh in judgement of law the villeine free, 
albeit there be no expreſſe words of manumiſſion or enfranchiſement. [o] If a villeine be 


manumiſed, albeit he become ingratefull to the lord in the higheſt degree, yet the manu- 
miſſion remaines good: and herein the common law differeth from the civill law, for liberti- 


num ingratum leges civiles in priſtinam redigunt ſervitutem, ſed leges Anglia ſemel manumiſſum 
ſemper liberum judicant, gratum & ingratum. 


There be alfo ſome cafes where the villeine ſhall be privileged from the ſeiſure of the lord, 


[p] 29- E. 5. 


(Dy. 266. b. 283 b.) 


6. b. F. N. B. 79. a, albeit he be not abſolutely manumiſed or infranchiſed. Sometimes ratione loci, [p] as if a 
villeine remaine in the ancient demeane of the king a yeare and a day without claime or ſei- 


ſure of the lord, the lord cannot have a writ of zativo habendo, or ſeiſe him, ſo long as he re- 
maines and continues there; and the reaſon of this was, in reſpect of the ſervice he did to the 


king in plowing and tillage of the demeanes, and other labours of huſbandry for the king's 
teh Glanvit. lib. 5 cap. 5. Fle- benefit. And herewith agree old bookes, [g] which ſay, that this immunity was ſometime 


ta lib. 2. cap. 44. Brit. fol. 79. 
Mirror cap. 2. ſect. r8. 
(2. Ro. Abr. 736. 737-) 

r] 27. AM, p. 49. 

s] Glanvil. lib. 5. ca. fl. 
1 Britton ubi ſupra, 
Ante 136. b.) 


ranted by common conſent to the king for his profit, and for the help or eaſe of his villeins. 
750 If a villein be a prieſt of the king's chappel, the lord cannot ſeiſe him in the preſence 
of the king, for the king's preſence is a privilege and protection for him. Sometime ratione 
profeſſionis, [5] as if a villeine be profeſſed a monke, or a niefe a nun, as hath been ſayd. 
60 Sometime (as ſome hath ſaid) ratione dignitatis, as if the villeine be made a knight, &c. 
metime ratione matrimonii, as if a niefe marry a free man, ſhe is priviledged during the mar- 


riage, but not abſolutely enfranchiſed; for it her huſband dye, the is niefe againe, unleſſe 
the lord himſelfe marrieth the niefe, and then ſhe is enfranchiſed for ever, as hath been ſaid 


Lib, Rub, cap. 78. 


before. (1) And it ſhall not be amiſſe to obſerve the wiſedome of our ancients, with what ſo- 


lemnity (for more ſurety thereof) manumiſſions were made. Qui ſervum ſuum liberat, in ec» 
clefia, wel mercato, vel comitu, wel hundredo, coram teſtibus & palam faciat, 


liberas ei vias, & 


portas conſeribat apertas, & lanceam & gladium, wel que liberorum arma, in manibus ei ponat. 
Our author having ſpoken of an expreſſe manumiſſion, here followes infranchiſements in 


hw. 


OR when the lord 
enableth the villeine 
to have an action a- 
gainſt him as for debt or an - 
nuity, &. or iveth to the 
villeine a certaine and fixed 
eſtate in lands, tenements, or 
hereditaments, as a leaſe for 
eares, this amounteth to an 
infranchiſement, not only 
during the yeares, but for 
ever; [A] and albeit the leaſe 
made to the villeine with- 
out deed, yet it is an infran- 
chiſement for ever. 


(5. Co. 56. 4.) 


15 58. E. 3 tit. VII. 25. 11. H. 
7 13, 


Sect. 205. 
JA. ile ſeig- 


nior fait à ſon 
villeine un obligation 
de certeine ſomme dar- 
gent, ou grante a luy 
per ſon fait un annui- 
ty, ou leſſa a luy per 
ſon fait terres ou te- 
nements pur terme 
des ans, le villeine eft 

enfranchiſe. 


(1) Ante 123. a. n. 3. 


ALS O, if the lord 
maketh to his vil- 
leine an obligation of 
a certaine ſum of mo- 
ney, or granteth to 
him by his deed an an- 
nuity, or lets to him 
by his deed lands or 
tenements for terme 
of yeares, the villeine 
is enfranchiſed. | 

Se, 


Lib. 2. Of Villenage. Sect. 206. 207. 208. 


ACE Y þ h ſeignior fait un 
feoffment a ſon villeine, Paſ= 
cun terres ou tenements, per fait 
ou ſans fait, en fee fimple, fee 


taile, ou pur terme de vie 0u ans 


Sect. 206. 


LSO if the lord maketh a 
feoffement to his villeine of 


any lands or tenements, by deed . 
or without deed, in fee 2 


fee taile, or for terme of life or 


mple, 


(1) &a luy liver a ſesin, ceo eft yeares, and delivereth to him ſei- 
ſin, this is an enfranchiſement. 


un enfranchiſement. 


This is evident and agreeth with our bookes, 


As i le ſeignior 

fait a luy un 
leaſe des terres ou te- 
nements, a tener a vo- 
lunt le ſeignior, per fait 
ou ſans fait, ceo neſt 
gſcun enfranchiſement; 
purceo que il nadaſcun 
mannerde certainty, ne 
ſuertie de ſon are, 
mes le ſeignior luy poit 
ouſter quant il voilet. 


Aux Y þ le ſeig- 
EE nior ſuiſt envers 
fon villein un pre- 
cipe quod reddat, 
1 recover, ou ſoit 
nonſue apres appear- 
ance, ceo eft un manu- 
miſſion, pur ceo que il 


puiſſoit loyalment en- 


ter en la terre ſans 
tiel ſuit. En meſme le 
manner eſt, il ſuiſt 
envers ſon villeine un 
action de debt, ou d'ac- 


count, ou de covenant, 


Sect. 207. 


UT if che lord mak- 
eth to him a leaſe 
of lands or tenements, 
to hold at will of the 
lord, by deed or with- 
out deed, this is no en- 
franchiſement; for that 
he hath no manner of 
certainty or ſuerty of 
his eſtate, but the lord 
may ouſt him when he 
will, 


Sect. 208. 


\ LSO if the lord 


ſueth againſt his 
villeine a precipe gucd 
reddat, if he recover, 
or be nonſuite after 
appearance, this is a 
manumiſſion, for that 
he might lawfully 
have entered into the 
land without ſuit. In 
the ſame manner it is, 
if he ſue againſt his 
villeine an action of 
debt, or account, or 
of covenant, or of 


PER fait. So a 

deed, made to a vil- 
leine by the lord, is no in- 
franchiſement, when the deed 
transferreth no certaine or 
fixed eſtate, but revocable 
at the lord's will, If the 
lord releaſe to. his villeine all 
his right in black acre, and 
the villeine is not thereof 
ſeiſed, this is no infranchiſe- 
ment; becauſe it is voyd and 
can give no cauſe of action. 


If the lord attorneth to his 11. H. 7. 


villeine, this is no infranchiſe- 
ment. 


S TI ſeignior ſuiſt en 

vers ſon villeine 
un præcipe quod red- 
dat, &c. ceo eſt un ma- 


numiſſion. And the princi- 
pall reaſon hereof 1s, for that 
by his ſuit he enableth the 
villeine to be a perſon able to 
render him the land by courſe 
of law, where the lord with- 
out any ſuch ſuit might have 
entred. (a) But if the tenant 

in tayle be of a manor wher- b 
unto a villeine is regardant, 
and enfeoffeth the villein of 
the mannor, and dyeth, the 
iſſue ſhall have a formedor: 
againſt the villeine, and after 
the recovery of the mannor 
he ſhall ſeiſe the villein, And 


the 


(z) The words on ans not in L. & M. Roh. or P. They firſt appear in Redm. 


Vide 24. E. 3. 2. 12. H. 3. ut. 
vin. J+ 3 


a] 24. E. 4. Diſcont. 16. Vid. 
ritton 78. & 126. 


— —— 


Lib. 2. Cap. rt. Of Villenage. 


(Ante 122, b. 2- Ro. Rep. 409.) the reaſon is, for that he could 
not ſeiſe the villeine till hee 
had recovered the mannor 
which was the principall, and 
at the time of the writ brought 
he was ho villeine. 

The tenant infeoffes the 
villeine of the lord and an 
eſtranger upon colluſion: in 


this caſe, although the lord / 


may enter upon the villeine 
for the _— may he 
Have a writ of ward againſt 
them both without intran- 
chiſement of the villeine; for, 
if the lord ſhould enter upon 
the villeine, then ne _ 
ſeigniory be ſuſpended, an 
—4 could not be 1 have a writ 
of ward againſt the other. 
The lord, upen a writ of 
covenant brought by the 
villeine, levies a fine to his 
villeine of land, which is 
ancient demeſne ; the lord 
of whom the land is holden 
reverſeth the fine in a writ of 
deceit ; albeit the authority 
and juriſdiction of the court 
is diſproved, and that the 
bord of the villeine ſhall bee 
reſtored to the land grven by 
the fine, yet is it an enfran- 
chi , for that he an- 
ſwered to the writ of covenant, 
and the fine was voydable, 
and not voyde, and therefore, 
being once an enfranchiſe- 
ment, it cannot be avoided by 
the reverſing of the fine. 


Sort monſue (id 
eft) non eſt proſecutus 


breve ſuum, for by the 
Taw the plaintife is firſt 
nt at every continuance ; 
and therefore the record 
ſayth, quod petens ſeu que- 
— At A 
A, who if he bee called, and 
make default, then he is ſaid 
to be nonſuit, id gſt, nor 2/2 
praſecutus, Fc. 
. By Littleton here it appear- 
eth, that there is a nonſuite 
before ap nce at the re- 
turne of the writ, or after ap- 
pearance at ſome day of con- 


[x] 8. Co, 38. 62. Becher's caſe, tinuance. [x] The difference 


he makes a'de 


{3) De illis quere not in L. & M. or Roh, 


ou de treſpaſſe, cu 
de hujuſmodi, ceo eft 
un enfranchiſement ; 
pur ceo que il puiſſoit 
empriſon le villein, & 
prender ſes biens 
ans tiel ſuit, Mes 
l, ſeignior ſuiſt ſon 
villeine per appeale 
de felony, ou il fuit 
endict de ceo devant, 
(1) ceo ne enfranchi- 
ſera pas le villeine, co- 


ment que le matter de 


Pappelle foit trove en- 
counter le ſeignior, 
pur ceo que le ſeig- 
nior ne puiſſoit aver 
le villein deſtre pen- 
due ſans tiel ſuit. Mes 
i villeine ne (2) fuit 
enditt de meſme le 
fetonie, devant Pap- 
peale ſue envers luy, 
& purs eft acguite de 
cel felony, iſint que 
il recovera damma- 
ges envers ſon ſeig- 
nior pur le faux ap- 
peal, dongues le vil- 
leine eft enfranchiſe, 
pur la cauſe de le 
udgement de dam- 
mages a luy deſire 
done envers ſon ſeig- 
nior. Et pluſors au- 
tres caſes & matters 
» font, per queux un 
vullein port ęſire en- 
franchiſe envers ſon 
ſeignior, &c. Sed de 
illis quære (3). 


Sect. 208. 
treſpaſſe, or of ſuch 


like, this is an infran- 


chiſement, for that he 


might impriſon the 
villeine, and take his 
goods without fuch 
ſuite. But if the lord 
ſue his villeine by 
appeale of felonie, 
where he was indited 
of the ſame before, 
this ſhall not enfran- 
chife the villeine, al- 
beit that the matter of 
appeale be found a- 
gainſt the lord, for 
that the lord could 
not have the villeine 
to be hanged without 
fuch ſuit. But if the 
villeine were not in- 
dited of the fame fe- 
lonie, before the ap- 
peal ſued againft him, 
and afterward is ac- 
quited of this felony, 
fo as he recover dam- 
mages againſt his lord 
for the falſe appealc, 
then the villeine is 
infranchiſed, becauſe 
of the judgment of 
dammages to be g1- 
ven unto him againſt 
his lord. And many 
other caſes and mat- 
ters there be, by which 
a villeine may be en- 
franchiſed againſt his 
lord, &c. But enquire 
of them. 


3. H. 6. 13. Brooke tit, Nonſuit between a nonſuit and a retraxit on the part of the demandant or plaintife is this. A nen- 
3. 8, H. 6. 7. 50. E. 3. 12» ſuite is ever _ a demand made, when the demandant or plaintite ſhould appeare, and 
ault, A retraxit is ever, when the demandant or plaintife is preſent in court 


(as 


(1) Ou il fuit endict de ceo devant in Red. but not in L. & M. - Roh. —or P.-(2) Ne in Roh. & Red. but not in L. & M,—or P. 


Lib. 2. Of Villenage. Set. 208 
208. 139 


B. 38. k. 
+ b. Sir Hugh Port- 


a diſcontinuance. 


[c] Ina writ de nativo hab ; 
villeine is infranchiſed o habendo, nonſuit after appearance is pere ; | 
= i = nonſuit of bot, . 11 — in a re if — — * nn 
2 reall action. And this 1 : { and ſeverance doth lie 1 onſuit, bid 28, 19. E. 8 
T - . bis i in favorem libertatis; for, in a ehe in BY caſe, albeit it be F- N. B. SHS 4 „ 
[4] Nonſuit in an a n * neither is the nonſuit of the one the s 4 obanda, nonſuit after *9* 10 
and this is, in 8 0 - murder, rape, robbery, &c. after en 8 _ | 
Ratute of W. 2. againſt * — if the defendant be acquited, and 1 18 8 [d, 9. H. 4. 1. 12. Stamf. 
— ttors, or if he purchaſe his originall writ r poor: 1 7 gag a & 171, e. * 
le] If the plaintife in 4 | , uſe he 97- F tz. Cor. 184. 22. E. 3. 6. 
for the writ ſai in an appeale of mayhem be nonſui h ws 47. k. 3. 15,7. H. 7. 5. 40. 
eee 5 
reaſon is; for the fait * 2 22 after 3 be — bs. . and th [ 1 22 A. g. 40. AT = 
judgement that ſhould : w gives to the verdict, and fi - „and the (1. 8 d. 32.) : 
open. the nentale 2 re againſt the firſt jury if they 3 . 1 and fearefull [f] 32: AM. 13. 19. Al. 13. 
racell> A plaintife ſhall be 1mpriſoned f ; nvicted, and therefore , F. 3. Attaint 42, 22. E. 3. 
— - in wg be diſcontinued, the plains * _ his pledges amerced. But if the 7. F. N. B. 108. d. 3 
e nonſuit there is a jud : ay have another writ of attaint ; be 
truly ſaid, that exceptio judgement given, but not upon the di inu int ;_becuuſe 
4 probat reoulam : ti pon the iſcontinuance. N. it 1 | 
eee N va tall not wichin Angina * 8 ſtand upon their ſpecial and (e] *. 6, * 35. F. N. B. 
8 ore ap arance is not per j on of the rule, It 1s a general rule, that 5 3- tit. Sever. 
a writ in the name of him that h 12 emptory in any caſe ; for that a ſtran 2 N. E 
[g In reall or mixt aftio th ach cauſe of action, as ſhall be ſaid hereaft , nie urchaſe E 8. 13. K. 3. ib. 43. 38. 
* | : + 3- 9-29, H. 6. 45, 38. 
that makes default ſhall b ns the nonſuit of one demandant is or in. Lats eee . . 
3 e ſummoned and ſev not the nonſuit of both, but he L. 3.1 . . Hentai 20. 
nonſuit of the one i : and ſevered ; but . , but he F. 3. 10. 2. Hi. 45- 
(b] In dhe er” . jb Wes - both, unleſs it be in . 41 actions, the 1 Ro. Ab 2 to. Os. 134 
becanie the bei Fall be rought by executors there ſhall b ES. [5] 42. E. 3. 13. 48. E. 3.1 
as executor for 10 . for the benefit of the dead And fo 4 and ſeverance 3 - L ey rate Sev 26. 
tor for goods taken out : And ſo it is in an action f nn 
87 Tin of their one hands, of their owne poſſeſtan. Like law in account as — 4 1 5 8 55 I a 
8 7 n an audit ela — . : - 15. K. Sever. 23. 6. . 
ſuit of the — 12 it = ry" the perſonalty, the nonſuite of the one is 1 Ty Ruddock's caſe. | 2 5 
fore the default of th goet by way of diſchar ge an 18 c 1s not the non- [+] 2c. E. 3- Severance 17. 
[4] In a quid j : pf ſhall not hurte the other. ing of thernſelves, and there- 45. E. 3. 6. b. 47. Al. 3. 29. 
3 e phe e the nonſuit of the one is the nonſuit of both; be | en ag” H. 4. 45. 34. H. 64 
1 — r to the grant. nonſuit of both; becauſe the tenant 6 8 4 19. 29. - 37. 
ions follow the nature of th . ; upra. 22. H. 6. 42. 
writs of erro j 7 ure of thoſe actions, whereu 4. E. 4. 33. 19. E. 2. Nonſui 
precipes n ow facias, and the like. If a . rA yy ng, e 20. E. 3. 
more, it the demandarit be nonſuite againſt — * a Fwy ra E. by idiq. 115 10 * K 
a dab Fer 6. . 
3. Severance 16, (1. Sid. 378.) 


(i) But lord Dyer held th ; 

Perhaps, however, he e nonſuit not peremptory, if another in 

: 8, ver, he only meant to aſſert this i , quare impedit was brought within the fi 

uthorities for it may be added to thoſe he 4 — 3 nw appearance, As to lord. Cakes dofirine ke N 
161.2, Salk, $59. aaa 


4 C 


Lib. 2. Cap. 11. Of Villenage. Sect. 20g. 


againſt all; for as to the demandantit is but one writ under one te/te, Note, ſeverance is two- 

fold, viz. by ſummons ad ſequendum fimul, and that is when one of the demandants or plai n- 

tifes never appeared: an by award of the court of nonſuit without any ſummons, and that is 
| | after appearance. ; FT 

1 6. R. 2. Nonfuit 13. 25. H. [un] The king's majeſty cannot be nonſuite, becauſe in judgement of law, he is ever preſent 

„ Nonſuit Br, 6g. 20. H. 3. 5. in court; but the king's attorney, gui /equitur pro domino rege, may enter an ulterius non vult 
bo 5.5 Abr. 130. 131. Poll. ,-ofequi, which hath the effect of a nonſuite. But in an information by an informer, gui tam, 
2 ec. the informer may be nonſuited. 
21. (u] At the common law upon every continuance or day given over before judgement, the 
11. plaintife might have been nonſuited ; and therefore before the ſtatute of 2. H. 4. after verdict 
given, if the court gave a day to be adviſed, .at that day the plaintife was demandable, and 
therefore might have been nonſuit, which is now remedied by that ſtatute, 
2] 2. H. 5. 5.8. R. 2. Non- o] But after demurrer in law joyned, if the court doth give a w over, at that day the 
fal 34. — or plaintife is demandable, and therefore may be nonſuit, for that is not holpen by 
any ſtatute. | 

ſp] 9. H. 5. 1. 21. E. 3. 32. 11. 771 And after an award to account, the plaintife may be nonſuit; and ſo note a diverſity 

Co. 39. 41. Metcalſe's caſe. betweene an interlocutory award of the court, and a final judgement (r). 

(2, Ro. Abr. 137. contra.) By theſe few inftrudtions you ſhall the more eaſily underſtand the bookes of tearmes and 
yeares, and other authorities of law. And here (to returne to Littleton) it is to be noted, 
that, albeit the lord be nonſuit, yet the infranchiſement of the villeine doth remaine ; for that 
grew by the appearance to the writ, and cannot be taken away by the nonſuit ſubſequent, So 
it is if the writ do abate, yet the infranchiſement remaines. 


bu. 4 3. %. 4 13. 9- [ q! Apres appearance, for otherwiſe a ſtranger may purchaſe a writ in his name, 
* #23: 7 : % „ 7+ 2*7* and therefore Littleton materially added theſe words, after appearance. 


6. b. LY H. 7.515. . 

Prac p There be three kinds of precipes, 1. A præcipe quod reddat, whereof Littleton 
here ſpeaketh. 2. A precipe quod permittat ; and 3. a præcipe quod faciat, whereof you may 
read plentifully in the Regiſter, and Fitzherbert's Natura Brevium, and belongs not properly 
to this treatiſe, 


Account. Of this ſufficient hath beene ſaid before. 


4 ſeck. 748. 4. Co. $0. Ncke's Covenant. Conventio. Hereof there be two kinds, viz. a covenant perſonall, and a 
__ —_ covenant reall ; and a covenant in deed, anda covenant in law, 


Aw. 2. cap. 12. 22. Aff. p. Ou 11 ; fuit endite de ceo. [7] For if the villeine be not firſt indited of it, then, u 

39- 33: H. 6. 2. 14. H. 7. 2. 40. theacquitall of the villeine, the villeine ſhall recover damages againſt the lord by the ſtat. of W. 

* 8. . 3. 44- 2. quia multi per malitiam, Wc. and conſequently ſhall be enfranchiſed. But if the villeine 
be formerly indited of the felony, then Gap: the villeine be acquited upon the appeale, he 
ſhall recover no damages againſt the lord. For whereſoever the lord giveth to the villeine a 

[+] Kelway 134. juſt cauſe of action, he is enfranchiſed. [5] And therefore if the lord kill his villeine, his ſonne 
and heire ſhall have an appeale, and thereby his heire ſhall be enfranchiſed, becauſe the 
offence of the lord gave to the heire a juſt cauſe of action againſt the lord. 


[n] 2. H. 4. ca. 7. 3. E. 3. 
47. E. 3. 1. 2. 3. E. 4. f. 


Sect. 209. 
UE u ad effe FTEM / ferg- LS O if the lord 
„Cuſtame, Ce. nior d'un manor of a mannor will 


Here ſome may object, that Ygile preſeriber, que preſcribe, that there 
ſuch a cuſtome may have a A hath be ſt 
havful beginning; for Little- 1 6 e cuſtome | at N ene a cuſtomè 
ton in the beginning of this dein ſor manor de within his mannour 


| chapter, ſect. 174. alloweth . . 
I 10. E. 3. 23. Roger de that [a] a freeman may take ep dont memo- time out of minde of 


Vale's caſe, 15. E. 3. Aid. 33, lands of the lord to be holden ry ne Curt, que cheſ- man, that every te- 
of him, that is, to pay a cum tenant deins nant within the ſame 


fine for the mariage of his 2 
ſonne or daughter, and 72e/me le mannor, que mannor, who marieth 


[5] 34. H. 6. 15. a. per Lit.. therefore [5] ſome have ynaria ſa file a aſcun his daughter to any 


though 1 
— that ſuch — home ſans licence de man without licence 


nor ſhould be good. But the Je ſeignior del man- of the lord of the 
nor 


(1) But Brooke fays, that the award to account is a judgment, and therefore that a man cannot be nonſuited after ſuch award, 
Bro. Abr. Nonſuit pl. 17. 21. E. 3. 7. Rolle, to the fame purpoſe, cites 3. H. 4. 7. 21. E. 3. 7. 21. H. 6. 26. 1. H. . 1. b. See 2. Ro. 
Abr. 131. However he adds, that the 27. E. 3. $7. and Co. Litt. are contra. Lord Coke's opinion is particularly warranted by 
* caſe in the Eleyenth Report, which, as he here explains, proceeded on the diſtinction between an interlocutory and a 

judgment. | | 


Lib. 2. 
nor, ferra fine (1), & 


ont fait fine al ſeig- 


niour del mannor pur 
le temps eſteunt, ceſt 
preſcription eft void. 
Car nul doit faire fi- 
els fines forſque tant- 
ſole ment villemes. Car 
cheſceun franke home 
port jronkement ma- 
rier Ja file, et que 
plerit a luy & fa file, 
Et pur ceo que ceſt 
preſcription eſt en- 
counter reaſon, tiel 


preſcription eſt voyd, 


Of Villenage. 


mannour, ſhall make 
fine, and have made 
fine to the lord of the 
mannor for the time 
being, this preſcription 
is voyd, For none 
ought to make ſuch 
fine, but onely vil- 
leines. For every free 
man may freely marry 


Sect. 2t0, 


anſwer is, that, though it may 
be ſo in a, particular caſe upon 
ſuch a ſpecial reſervation of 
fuch a fine upon a gift of 
land, yet to claime ſuch a fine, 
by a generall cuſtome within 
the mannor, is againſt the 
freedome of a freeman, that is 
hot bound thereunto by par- 
ticular tenure, But a cuſ- 
tome may be alledged within 
a mannor, [5] 
tenant (albeit his perſon 

free) that holdeth in bondage 


7 — — or by native tenure, the free- 
his dau ter to whom hold being in the lord, ſhall 
it plealeth him and his pay to the lord, for the mari- 


daughter. And for that 
this preſcription is a- 
gainſt reaſon, ſuch pre- 
ſcription is voyd. 


age of his daughter without 
licence, a fine: and it iscall- 
ed marchet, as it were a chete 
or fine for marriage (2). And 
here Littleton ſaith, that none 
ought to pay ſuch fines, but 


villeines, (that is) either villeines of blood, or freemen holding in villenage or, baſe tenure. 
So note a diverſity betweene a freeholder and a freeman holding in villenage. Villeines uſe to 

ay to their lords in acknowledgement of their bondage for their ſeveral heads, and thereupon 
it is called chevage, chevagium, of the French word chiefe, as it were the ſervice of the head. 


Of which Bracton ſaith, [e] chevagium dicitur recognitio in fignum 
ſuo. And ſometimes it is written chiwage, but more properly chiefage. [4] Chevagium ſigni- 
fieth alſo a great miſpriſion for any ſubject to take ſummes of money, or other gifts yearly in U 


name of chevage ; becauſe they take upon them to be their chiefe heads or leaders (3). 
Pur ceo Fs ceſt preſcription eſt encounter reaſon, ceo eſt voyd. This (a. Ro, Abr, 265. Ante 113. 4 


containes one o 


s en li coun- 
| ty de Kent, ou 
terres & tenements 
font tenus en gavel- 
kind, la, ou, per le 
cuſtome & uſe de 
temps dont memory ne 
curt, les fits males 
doient ovelment en- 
heriter, ceo cuſtome 
eſt allowable; pur ceo 
que il eſtoit ove aſcun 
reaſon; pur ceo que 
cheſcun fits eſt auxy 
graund gentlehome 
come leigne fits eſt, 


(1) The words a le volunte le ſeignior are added in L. & M. 


the maximes of the 


that be againſt reaſon are voyd. 


Sect. 210. 


BUY T in the county 
of Kent, where 
lands and tenements 
are holden in gavel- 
kinde, there, where by 
the cuſtome and uſe 
out of minde of man 
the iſſues male ought 
equally to inherite, this 
cuſtome is allowable ; 
becauſe it ſtandeth 
with ſome reaſon, for 
every ſonne is as 
great a gentleman as 
the eldeſt ſonne is, and 
perchance will grow 


common law, viz, that all cuſtomes and preſcriptions 


ibus 


ni 
For that ,, x, 


140 


at every [3] 45-E. 3+ 5. 14. H. 6. x5, 


Hons & dominii de capite [c] Bracton lib, 1. cap. 10, Brits 
ton fol. 79. b. 
d] 27. A. 44. 


i, ann. 21. E. 1. 


73 N le] le county 15 Vide L'eftatute de Conſuetu- 
de Kent. 


3. 12. 3 E. 3 21. 38. 23. 


in no county of _— AN. pl. 12. 8. E. 3. 42. b. 
0 


lands [/] at this da 
the 270 of velkinde of 
common right, ſaving in Kent 
onely. But yet in divers 
ts of England, within 
ivers mannors and ſeig- 
niories, the like cuſtom is in 
force. 

En gavelkinde. That 
is, gave all kinde: for this 
cuſtome giveth to all the 
ſonnes alike (4). 


Les fitz males in- 
heriter. And this is the 
generall cuſtome extending 


Poſt. 17 5. b.) 


] Vide Mirror cap. 1. ſect. 3. 


to ſonnes. But yet [g] by [g] 23. Aff. pl. 21. 


cuſtome, when one brother 
dieth without iſſue, all the 
other 


ta) See further, as to marchet, the word in Spelm. Gloſſ. and the 


Appendix to Robinſon on Gavelkind p. 2.— a) The caſe, cited by lord Coke from the book of Aſſiſes, conſiſts of various articles 


enquired of by a jury in the court of King's 
patronage, taking from them certain yearly fees, by gift, 
in treating of unlawful aſſemblies, deſcribes the offence 
Inquirable, Lamb. Eirenarch. ed. 1602, p. 163.—(4) This was the common etymology, 
tenanced by Mr. Lambard, in the explication of words pretixed to his Anglo Sa 
Terra ex Scripto, But the latter afterwards inclined to a more probable derivation, 
ſo gawelkind imported land of ſuch a kind as to yield rent. Lamb. Peram 
the ſame idea, and expatiates to ſupport it. Somn. Gavelk. 1ſt. edit. 3. ) 
alike derivation, as elſewhere he deſcribes gavel or gabel to fignify rent. Poſt, 142. a.See further to this 


Gavelk, 1. 


o Saxon laws. Lamb. de Priſc. 
conjecturing that gavel ſignified rent, and 
bulat. of Kent, ed. 1596. p. 529, Mr. Somner 

It is rather ſurpriſing, that lord Coke did not hit upon 


ench ; and the ſeventeenth of theſe relates to thoſe, au receive perſons under their 

rent, or in the name of chevage, to maintain them in wrong or right. Lambard, 
nce of chevage from the Book of Aſſiſes, and takes notice of it as ſtill 
when lord Coke wrote; and it was coun- 


Anglor. Leg. voc. 


urſues 


point Robinſ. on 


Lib. 2. Cap. 11. Of Villenage. Sect. 211. 


(1. Ro, Abr. 624.) other brethren may inherit (i). & per caſe a pluis to greater honour and 
Cheſcun - fitz eft graunde honor & va- valour, if he hath any 
auxy grand gentlehome Jr creffera, fil avoit thing by his anceſtors, 
2 1 50 , d lg * By rien per ces anceſters, or otherwiſe peradven- 
and armes is of the vaturs bu auterment perad- ture he would not en- 
2 J of gavelkinde ; for they de: venture i ne puiſſoit ereaſe ſo much, &c. 


e e I Hors TOTES \ ome, being = ee belnent erer, Ge. 
1 J 2 2 F 


a gentleman 
m - Is — . 
— — + ic 3 Ar, 427 


alike, Which gentry and armes do not deſcend to all the brethren alone, but to all their 
= 7 ſterity.* But yet jure primagenituræ, the eldeſt ſhall beare, Ni badge of his birthright, his 
. e , . e e J 
8 [5] Forteſeue eap. 40. 


ather's armes without any difference; for that, as Littleton faith, ſectione 5. he is more worthy 
of blood ; but all the younger brethren ſhall give ſeveral differences, & ade provat minorita- 
tem, and [ hereditas inter maſcllos jure civilł oft dividends. | 
Ou auterment peradventure il ne purſſoit tielment creſſer. The reaſon of 
NVL. this is rendered by the poet 
. He 4 eee, | 
Horace. f 5 Haud facile emergunt, quorum virtutibus obſtat 


324 
2 2 EE, b Res anguſta domi. — 


31. H. 8. ca. 3. V. 18. H. 6. But now by the ſtatute of 31. H. 8. a great part of Kent is made deſcendable to the eldeſt 
cap. 1. (1. Sid. 136.) ſonne, according to the courſe of the common law (2); for that, by the meanes of that cuſ- 
tome; divers ancient and great families after a few deſcents came to very little or nothing; 


In plures quoties rivos dedutitur amnts, 
Fit minor, ac undã defficiente, perits 


Vide Sect. 165, E R cuſtome ab- 7 TE M., lou per A LSO where by the 
F pel burgh Engliſb. 1 cuſtome abt A cuſtome called 


Of this cuſtome Littleton . 1 1: . 
bath ſpoken before in the Burgh Engiiſe en 3½ Burrough Engliſh in 


chapter of Burgage. And in £172 burgh, le fits pu- ſome burrough, the 
| 5 ee, ee iſne inheritera touts yongeſt ſon ſhall inhe- 
MI =; i fell Ad bs 2h les tenements, &c. ceo rit all the tenements, 


ger ſonne, if he be not of the cuſtome eſtoit ove afſ- &c. this cuſtome alſo 
1 probe and it 8 then cun certaine reaſon; ſtands with ſome cer- 
nch 76. Ja. Eliot's caſein [4] Within the mannor of pur Ceo que le fits pu- taine reaſon ; becauſe 


riefe de ſaux Judgement, B. in the county of Berke, / nger ſonne 
there is ſuch a cuſtome, that Ve (/þ / te ault pere & that the Vong 


if a man have divers daugh- ere per cauſe de ſon (if he lacke father and 
ters, and no ſon, and dieth, juventute poit le pluis mother) becaufe of his 


ener, anch lt be hee ns meins de touts ſes yong age, may leaſt of 


daughters, but ſiſters, the el- Freres [uy meſme ai- all his brethren helpe 
deſt fiſter by the cuſtome ſhall Jer. & himſelfe, &c. 
inherit, and ſometime the , io | 0 : 
yongeſt. And divers other cuſtomes there be in like caſes. And herewith agreeth Britton, who 
{/] Brit. 287. b. ſaith, () de terres des ancienes demeynes ſoit uſe ſolonque le antient uſage del lieu, dount en aſcun 
lien le tient len opt uſage, que le heritage ſoit departable entre touts les enfants freres & ſpres, & en 
aſcun lieu que le eigne awvera tout, & en aſcun lieu que le puiſne frere avera tout. 


Pur cauſe de fon juventute poit le pluis meins de touts ſes freres luy 


meſme aider, Se. Hereby (Ec. ) are implyed thoſe cauſes wherefore a youth is leſſe able 
to ayd himſelfe, &c, which the poet briefely and pithily expreſſeth thus: 3 
| MOEeroti 


This extenfion of the cuſtom of gavelkind, to collaterals, prevails univerſally in Kent. See Robinſ. on Gavelk. 92.— 

00 N. 28 15 other ſtatutes for dif, — particular lands in Kent, beſides the 31. Hen. 8. though t hat is the only ſtatute in 

print. They are mentioned in Mr. Robinſon's book on Gavelkind, and the learned writer is very full in his explanation 

as well of them, as of the 41. H. 8. eſpecially obſerving, that they are conſtrued to alter only the 1 uality of the 

cuſtomary deſcent to males, which agrees with lord Coke's manner of mentioning the 31. H. 8. See Robinſ. on avelk. p. 75. 
—(45) The reader will find the chief inſtances of ſpecial kinds of Borough - Engliſt brought together in Mr, Robinſon's Bock 

on Gavelkind. See Append. p. 6. 


Lib. 2. 


Of Villenage. 


2 Imberbis juvenis, tandem cuflode remoto, 


Gaudet equis, canibuſque, & aprici gramine cambi, 


Cereus in witium flecti, monitoribus aſper, 
Utilium tardus proviſor, prodigus æris, 
Sublimis, cupiduſyue, & amata relinguere perni.. 


And againe, no living creature more infirme than man : 


Nil homine infirmum tellus animalia nutrit 
Inter cuncta magis, ———— 


V ES / home 
voile preſcri- 
ber, que, fi aſcuns a- 
vers fueront ſur les 
demeſnes de fon man- 
nor ld dammage fea- 
ants, que le ſeig- 
ntor del mannor pur 
le temps eſteant ad 
uſe eur de diſtreyner, 
& le diſtreſſe retainer 
tanque fine fuit fait 
a luy pur le dammage 
a la volunt, ceſt pre- 
ſcription eſt void; pur 
ceo que il eſt encoun- 
ter reaſon, que, ſi tort 
fait fait a un home, 
que il de ceo ſerroit ſon 
judge demeſne; car 
per tiel voy, S il avoit 
dammages forſque al 
value d un mail, il pu- 
2h ott aſſeſſer & aver 
pur ceo C. l. que ſer- 
roit encounter reaſon. 
Et iſſint tiel preſerip - 
tion, ou aſcun autre 
preſeription uſe, ft ceo 
fort encounter reaſon, 
ceo ne doit (1) ere 
allow devant judges ; 


quia malus uſus abo- 
lendus eſt (2). 


before judges ; 


Sect. 212. 


Dr if a man will 
2,” preſcribe, that, if 
any cattle were upon 
the demeanes of the 
mannor there doing 
damage, that the lord 
of the mannor for the 
time being hath uſed 
to diſtreine them, and 
the diſtreſſe to retaine 
till fine were made to 
him for the damages 
at his will, this pre- 
ſcription 1s voyd ; be- 
cauſe it is againſt rea- 
ſon, that if wrong be 
done any man, that he 
thereof ſhould be his 
own judge; for by ſuch 
way, if he had damma- 
ges but to the value of 


an halfpeny, he might 


aſſeſſe and have there - 
fore C. li. which 
ſhould be againſt rea- 


ſon. And ſo ſuch pre- 


ſcription, or any o- 
ther preſcription uſed, 
if it be againſt reaſon, 
this ought not, nor 
will not bee allowed 
quia 


abalendus 


malus uſus 


eſt. 


(1) Inſtead of doit it is veet in L. & M. Roh. & P. 
(2) Sect. 174. is placed here in L. & M. as we have formerly noticed. Seer17. b. note 2. 
(3) See 14. Vin. Abr. 5/3. 4. Com. Dig. 6. 
(A4) See Dav. Rep. 32. & 7. Vin. Abr. 180. 185. : 
(<) Acc. 4. Inſt. 358. So much of the Iriſh ſtatutes of 40. F. 3. as relates to aboliſhing the Brehon law, is in Dav. on Ire- 
Jand, fol. ed. 28. The other heads of theſe ſtatutes are alſo given in the ſame book p. 44. What were the moſt exceptionable 
parts of the Brehon law, or Iriſh cuſtoms, are explained ibid. 36. in Spenſ. Irel. uit. ed. 4. and: Ware's Antiq. of Ireland, Her- 


ris's ed. 69. 


4 D 


Sect. 212. 


Horace. 
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Homer. 


ST encounter rea- 
- ſon, que ſi tort ſoit 


Jatt à un home, que il 


de ceo ſerra ſon judge 

demeſne. For it is a max- 1 | 
— 2 . . , - J- 23. 4. 
ime in law, aliguis non debet 3 24. 38. K. 3. 1 
efſe judex in propria cauſa. 3. H. 4. 8. H. 6. 1 
And therefore a fine, levied 9- b. 
before the baylifes of Salop, * Hil. 4 H. 4. coram rege Salop. 


was reverſed ; becauſe one of (2. Ro. Abr. 92. 93. 2, Ro. Abr. 


fine, quia non porgſt efſe judex 


& pars (3). 


Malus uſus aho- 
lendus eſt: and every 
uſe is evill, that is (as our 
author ſaith) againſt reaſon, 
quia in conſuetudinibus non diu- 
turnitas temporis, ſed ſoliditas 
rationis eft confideranda (4). 

And by this rule cited by 
our author, at the, parliament 
holden at Kilkenny in Ire- 
land, Lionel Duke of Cla- 
rence being then lieutenant 
of that realme, the Iriſh 
cuſtoms called there the Bre- 


(5. Co. 84) 


An. 40: E. 3. at Kilkenny. 


hon law, (for that the Iriſh The Brehon law. 


call their judges Brehons) 
was Wholly aboliſhed; for 
that (as the parliament ſayd) 


it was no law, but a.lewd 


cuſtome, & malus uſus abo- Vide ſect. 265. a 
lendus eft (5). 
But our ſtudent muſt ' 


know, that king John in 
the twelfth yeare of his 
raign went into Ireland, and 
there, by the advice of grave 
and learned men in the laws 
whom he carrieth with him, 
by parliament de communi 
omni de Hibernia conſenſu, 
ordained and eſtabliſhed, that 
Ireland ſhould be governed by 


the 


(Vauch. 293.) 


Cap. 12. Of Rents. dect. 213. 


the lawes of England (1), which of many of the Iriſumen, according to their owne deſire, 
was joy fully accepted and obeyed, and of many the ſame was ſoone after abſolutely refuſ&, 
Rot. Pat. 11. H. 3. 7. Co, 22. b. preferring their Brehon law before the juſt and honourable lawes of England. Rax, c. baro- 
Calvin's caſe, nibus, militibus, & omnibus libere tenentibus ſalutem, Satis, ut credimus, weſira audivit diſcretio, 
quod quando bona memoria Fohannes quondam rex Angliæ, pater nofter venit in Hyberniam, ipſe 
_ duxit ſecum viros diſcretos & Hegis peritos, quorum communi confilio, & ad inflantiam Hybernen- 
fium, flatuit & 1 t leges Anglicanas in Hybernia, ita quod leges caſdem in ſcripturas redactas 
reliquit ſub figillo ſuo ad Scaccarium Dublin. 

Bex — a baronibus, militibus, & liberis hominibus & omnibus aliis de terra Hibernie 
ſalutem. Auia manifeſt? eſſe dinaſcitur contra coronam & dignitatem noſtram & conſuetudines & 
beges regni 4 Anglia, quas bona memoriæ dominus Johannes rex pater naſter, de communt 
omnium de Hybernia conſenſu, teneri flatuit in terra illa, quod plactta teneantur in curia Chri/- 
tianitatis de advocationibus ecclefiarum & capellarum, wel de laico feodo, vel de catallis, quæ non ſunt 
de teflamento, wel matrimonio : vobis mandamus, prohibentes quatenus hujuſmodi placita in curiæ 
Chriflianitatis nullatenus ſequi praſumatis in mani ſeſtum dignitatis & corone noſtre præj udicium, 
ſcituri pro certo, quod ft feceritis, dedimus in mandatis fliciario noſlro Hyberuiæ, flatuta curize 
nofire in Anglia contra tranſgreſſiones hujus mandati noftri cum juſticia procedat, & quod noſtrum 
eft exequatur. In cujus, Sc. tefte rege apud Winchcomb, 28 die Oftobris, anno regni noſtri 18. 
Et mandatum eft juſticio Hyberniæ, per literas cauſas, quod prædictas litoras patentes publicè legi & 
teneri faciat. 

222 Sc. pro communi utilitate terre ns, & pro unitate terrarum, proviſum eſt, quod 
omnes leges & conſuetudines, que in regno Angliæ tenentur, in Hibernia teneantur, & eadem terra 
eiſdem legibus ſubjaceat, ac per eaſdem regatur, ficut Johannes rex, cum illic efſet, ſtatui t & firmiter 
mandavit. Ideo wolumns, quod omnia brevia de communi jure, quee currunt in Anglia, ſimiliter cur- 
rant in Hybernia ſub novo figillo regis. In cujus, Ec. teſte me ipſo apud Woodſtocke, Wherein it 
Tri. 13. E. r. coram rege in is to be obſerved, that union of lawes is the beſt meanes for the unity ot countries. Una 
Theſaur. in longo placito, & eadem lex eſſe debet tam in regno Anglia quam Hyberniæ. [Im] Terra Hybernie inter ſe habet 
m] 4 — ** « * \ parliamentum & omnimodas curias prout in Anglia, & per idem parliamentum facit leges & mutat 

e leges, & illi de eadem terra non obhigantur per 7 in Anglia, quia hii non habent milites parlia- 
menti (2). h 

2 act of parliament (called Poyning's law) holden in Ireland in the tenth yeare of 

Henry the ſeventh, it is enacted, that all ſtatutes, made in this realme of England before 

that time, ſhould be of force and be put in uſe within the realme of Ireland (3); which 

(though it be by way of digreſſion) is not unneceſſary for our ſtudent to know. But now let us 


heare our author (4). 


Lib. 2. 


Rot. Patent 18. H. 3 M. 177. 
N. 21. ' 


Rot, Patent 30. H. 3. 
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Of Rents. 


ROYS maners 

de rents y ſont, 
ceflaſeavoir, rent ſer- 
vice, rent charge, 
& rent ſecke. Rent 
ſervice eſt, Pou le te- 
nant tient ſa terre 
de fon ſeignior per 
fealty & certaine 


— 


CHAP. 12. 


8 OME have | divided 


Sect. 213. 


HREE manner of 
rents there be, 

that is to ſay, rent ſer- 
vice, rent charge, and 
rent ſecke. Rent ſer- 
vice is, Where the tcnant 
holdeth his land of his 
lord by fealtie and 
certaine rent, or by ho- 


rents mto foure kindes, 

Viz. rent ſervice, rent 
charge, rent diſtreynable of 
common right, (whereof 
ſomewhat ſhall be faid in this 
chapter) and rent ſecke. 


Rent. In Latine red- 


[a] Fleta lib. 3. ca. 14. Pritton u, (a) by ſome dicitur 
ea. 41. Mirror ca. 2. ſect. 16. & redenndo, quia retroit, & 
Pl. Com. 132. b. quotannis * * And o- 
10. Co. 127. Clun'scaſe, thers ſay it is derived of red- 


dere, for that the rent is re- 


rent, ou per homage 


ſerved out of the profits of E 
feallie & certam 


the land, and is not due till 
the tenant or leſſee take the | 
profits; for reddendo inde or Fenty on per auires 


b) Pl. Com. 138. 239. Ke. in ſolvendo, or reſervando inde, Jer vices & certaine 


rowning's & Beſting's caſe. 35. . ; . 
en bh $ 5 cx'*+ 38. or the like, [5] is as much to ent. E, Arent ſervice 


ſervice at any day, 


mage fealty and cer- 
taine rent, or by o- 
ther ſervices and cer- 
taine rent. And if rent 
that 


| ſoit 
£7 The continuation of the note on the origin of feuds, left unfinifbed in fol. 71. a. and intended to hawe been inſerted here, is further 
poſiponed to the end of the work. See poſt. fol. 39 5. a. 
* (1) Some think, that the laws of England were introduced into Ireland before this charter of John by his father Henry the 
ſ-cond. This opinion is ſtrongly enforced by the teſtimony of an hiſtorian of the reign of Henry the third; for Matth. Paris 
writes, that rex Henricus, antequam ex Hibernia rediret, apud Liſmore concilium congregawit, ubi leges Anglia ſunt ab omnibus gra- 
tanter receptæ, &, juratorid cautione preflita, confirmate. Molyn. Cale of Irel. Lond. ed. of 20, p. 24. & Matth, Par. ad ann. 1172, 
vit. H. 2. ibid. cit. The other authorities to eſtabliſh the ſame fact are well collected by Mr, Harris in his edition of Wars's 
Antiquities of Ireland. See p. 78. See further 1. Lel. Hit, Irel. 76. & Vaugh. 293... 


For the remainder of the notes to this fide of fol. 141. fee foft, fol. 143. a, 
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ſoin a aſcun Jour, que it ought to be payed, ſay as the tenant or leſſee ſhall 


. | . ſhall pay ſo much out of the 
doit ęſire pay, ade= be behinde, the lord profits of the lands ; for red- 


rere, le ſeignior poit may diſtraine for that «re nib! aliud oft, quam accep- 
diſtrainer pur ceo de of common ri ght. tum, autaliguam partem ejuſdem, 


reſtituere. Seu reddere eſt quaſi 
retro dare, and hereof com- 
meth redditus for a rent. 
Here note for the better underſtanding of ancient records, ſtatutes, charters, &c. gabel, or Domeſday. 
gavell, gablum, gabellum, gabellettum, galbellettum, and gavillettum, doe fignifie a rent (1), cuſ- Statutum de gaviletto anno 10, 
rome, uty, or ſervice, yeelded or done to the king or any other lord; as hays. 4a con- E. 2. 
tinet 276 hagas i. e. domos reddentes 9 libras de gablo i. de redditu. And Oxford, hec urbs reddebat 3 0 ze Poſt, 244. 2. Ro. 
pro theolonio et gablo regi 20. “. & ſextarios mollis, comiti Alpharo 10 libras, And this is the Ab, 44%.) 
legall fignification thereof (2). 


Rent fe vice. It is called a rent ſervice, becauſe it hath ſome corporall ſervice inci- 
dent unto it, which at the leaſt is fealty, as here it appeareth. 


Sa terre, [e] A rent ſervice cannot be reſerved out of any inheritance but ſuch as Vide ſe. 218. (Ante 47. a.) 
is manurable, whereinto the lord may enter and take a diſtreſſe, as in lands and tenements, Ic] 44. E. 3. 45. 5. Co. 4. 
reverſions, remainders, and as ſome have ſaid, out of the herbage of lands, and regularly Seitnior Mountjoye's cate 9. All. 
not out of any inheritances incorporeall, or that lye in grant. [4] By act of law one o 3”: a a * La 
rent or ſervice may iſſue out of another, as if A, before the ſtatute of guia emptores terrarum | 3 . ; 
had given lands to B, to hold to him by fealty and ten ſhillings rent, and B had made a feoff- [4] 3. H. 6. 21 5. H. 7. 46. 
ment in fee to C, &c. whereby there was a meſnalty created, in this caſe C ſhould hold of B, 21. H. 7. 39. 1. H. 4. 82. 10. H. 
either by the ſame ſervices the law created, or ſuch as he ſpecially reſerved, and B did by ©: 1 9 E. 3. tit, Gard, 40. 
operation of law hold thoſe ſervices of A by fealty and ten ſhillings rent, that is to ſay, rent * 
and ſervice out of rent and ſervice ; and if the rent be behinde, the lord paramount may diſ- 
traine upon the land for his rent, for both meſnalty and ſeigniory doe ifſue out of the land, 
the meſnalty immediately, and the ſeigniory mediately, which is worthy of due conſideration 
and obſervation, | | 


Certaine r ent, ff For the rent muſt be certaine, or which may bee reduced to a fe Britton fol. 100. a. 
certainty, for id cerium eff, quod certum reddi pott. [,] Continetur carta reddendo inde annua- (Ame g6. a.) 

tim ad tales terminos, vel faciendo inde talia ſervitia, wel tales conſuetudines, qua omnia debent efſe III Feta lib. 3. ca. 14. 
certa & in carta expreſſa Sc. But of this I have ſpoken ſect. 136. And the rent may as well (Ante 91. b.) 

be in delivery of hens, capons, roſes, ſpurres, bowes, ſhafts, horſes, hawkes, pepper, 

comine, wheat, or other profit that lyeth in render, office, attendance, and ſuch like, as in 

payment of money. [ 2] But a man upon his feoftment or conveyance cannot reſerve to him ſg] 38. H. 6. 38. a, 
parcell of the annuall profits themſelves, as to reſerve the veſture or herbage of the land or (Ante 47. . 4. b.) 

the like (3); for that ſhould be repugnant to the grant, aon debet enim effe reſervatio de jroficuis 

is, quia ea conceduntur, ſed de redditu novo extra proficua. 


Poet diſtreiner pur Ceo. For where there is fealty, &c. incident to the rent, there 
is a diſtreſſe incident alſo thereunto. [/] But it is to be underſtood, that for a rent or ſervice, [5] Mirror ea. 2. ſeRt. 76. 10. 
the lord cannot diſtreine in the night, but in the day time; and ſo it is of a rent charge. But E. 3. Avowry 137. 11. H. 7. f. 
for dammage feaſaunt one may biftreine in the night, otherwiſe it may bee the beaſts will be 
gone before he can take them. 


De common droit. Of common right, [] that is, by the common law ſo called; [7] W. 1. ca. 1. 2. H. 
becauſe the common law is the beſt and moſt common birth - right, that the ſubje& hath for 7+ H. 4. c. l. 4. H. 8. 
the ſafeguard and defence, not onely of goods, lands and revenues, but of his wife and chil- 
dren, his body, fame, and life alſo. So as the meaning of Littleton in this particular caſe is, 
that the lord may diſtreine for this rent of common right, that is, by the common law, with- 
out any particular reſervation or proviſion of the ay And it 1s to be obſerved, that the com- 
mon law of England ſometime is called right, ſometime common right, and ſometime 
communis juſtitia. In the grand charter the common law is called right. Refum nulli ven- 
demus ; nulli negabimus aut differemus juſtitiam wel rectum. In the ſtatute of W. 1. c. 1. 
it is called common droit. En primes wort le roy, & commande, que le peace de ſ. eſzliſe 
& de la terre ſoit bien garde & maintaine en touts wy & que common droit ſoit fait a touts, 
auxibien aux riches, ſauns regard de nulluy ; which agreeth with the ancient law in the 
time of king Edgar. Porro autem has populo, quas ſervet, proponimus legen. Primum publici Lamb. fo. 98. inter Leges Regi- 
Juris beneficio quiſquam fruitor, idgue ex e&quo & bono, five is dives five inops fuerit jus Edgari, Fleta lib. 1. c. 29. 
redditor. And Fleta ſaith, Item quod pax eccigſiæ et terre inviolabiliter obſervetur, & quod com- | 
munis juſtitia fingulis pariter exhibcatur. And all the commiſſions and charters for execution of 
Juſtice are, facluri quod ad juſlitiam pertinet ſecundum legem & conſuetudinem Anglia. So as in 
truth juſtice is the — of the law, for the law bringeth her forth. And in this For 

eing 


common droit. 


4+ ca. 1. 
ca. 8. 


(1) See Acc. ante 140. a. note 4, | 

(z) But though in old deeds gawelet may often ſignify rent, and this uſe of the word may beſt agree with its origin, 
yet it is not the only legal ſignification. On the contrary, the word is now moſt uſually applied to a remedy or proceſs, 
peculiar in denomination to Kent and London, by which the lord of the fee, when his tenant is in arrear for rent or 
ſervice, may force him to pay the arrears and damages, by ſeizing the land and holding it till payment, In Kent this remedy 
is founded on immemorial uſage ; Mr. Robinſon learnedly deducing it as well from the general law of fiefs, as from the practice 
of our Anglo-Saxon anceſtors z and the paſſages cited by another eminent writer, in 28 of forfeiture by ceſſer, tending to 
the ſame point. Robinſ. on Gavelk. 243. Wright's Ten. 197. The gavelet, thus prevailing by the cuſtom of Kent, may be uſed 
whether there is a ſufficient diſtreſs on the land or not, but is reftrited to gavelkind tenure. Robinſ. on Gavelk. 243. To 
London a writ of the ſame denomination was given for rent-ſervice generally by the 10. of Edward the ſecond, which is there- 
fore called the ſtatute of gavelet. But by the words of the ſtatute this latter gavelet only lies, where the lord cannot obtain pay- 
ment by diſtreſs. From this account of the gavelet in Kent and London, it appears that Sir Henry Spelman was well juſtified, 
when, after giving the etymon of gavelet, and deſcribing it ſometimes to ſignify the tenure of gawelking, he adds, gavelctum juris 
etiam proceſſus eſi huic dicatus tenure, caſu quo tenens redditus & ſervitia ultra modum ſubducit; quod & Londonienſibus ceditur flatuto an. 
10. Edzwardi 2. de gaveleto, Spelm. Gloſſ. voc. Gaveletum. We take notice of this paſſage from Spelman, becauſe the learned 
and ingenious obſerver on our ancient ſtatutes, ſeems to have miſunderſtood the gawelet thus deſcribed, for though the word 
originally imported rent, yet our explanation ſhews, that it alſo means à proceſs for the recovery of rent, technically called gavelet 
both in Kent and London. See Barr. on Ant, Stat. 2d. ed. 149.—Beſides the two remedies thus called gawelet, there is another 
very ſimilar one for rents-ſervice in all parts of the kingdom; and this is the writ of cegavit, which is regulated by, if it did 


not 1 originate from the ſtatutes of Glouceſter and Weſtminſter the ſecond. 6. E. 1. c. 4. 13. E. 2. ſt. 1. Cc. 21. 41. But lord 


Coke, in his comment on the ſtatute of Glouceſter, mentions his having read the record of the proceedings on a caſſavit 


4 \ 
* * * 


Lib. 2 


Cap. 12. 


Of Rents. 


Sect. 214. 215. 


vide ſect. 214. 216, 226. 252. being largely taken, as well the ſtatutes and cuſtomes of the realme, as that which is properly 


.H.6 
Ero. Rel Poſt, 225. b.) 


Vide ſet. 131. 132. 


(Ante 22. b. Plowd, 1 51. 2. 162. 
a. Cro. Cha. 400. 548. 2. Ro. 


the common law, is included within common droit. 
Mon droit fixe times. 


Sect. 214- 


73 T % home woyloit 
doner terres ou te- 
nements a un auter en 
taile, rendant a lu 
certuin rent per an (1), 
il de common droit poit 
diſtreiner pur le rent 
aderere, coment que tiel 
done fuit fait fans fait ; 
pur ceo que tiel rent 
eft rent” ſervice, En 
meſme le maner eſt, ji 
leas ſoit fait a un home 
pur terme de vie, ou 
d auter vie (2), rendant 
al leſſor certaine rent, 
ou pur terme de ans 
rendant certaine rent. 


CAUNS fait. 

For it is a rule in 
law, that a rent ſer- 
vice may be referved 


out . 

En meſme le 
manner, /i leaſe 
ſoit fait, Sc. For 
theſe be rents ſervices, 
becauſe fealty is inei- 
dent to theſe rents; for 
(as it hath bin faid be · 

re) a leſſee for lite or 
years ſhall doe fealty. 
And if a man make a 
leaſe at will, reſerving 
a rent, the leſſee ſhall 
not doe fealty, and yet 
the leſſor ſhall diſtreine 
for the rent of com- 
mon right. 


Rendant com- 


meth of the word red- 


Littleton in this his treatiſe nameth com- 


ND if a man will 

give lands or tene- 
ments to another in the 
taile, yeelding to him 
certaine rentby the yeare, 
hee of common right 
may diſtraine for the 
rent behind, though that 
fuch gift was made with- 
out deed; becauſe that 
fuch rent is rent ſervice. 
In the fame manner it 1s, 
if a leaſe be made to a 
man for life, or the life 
of another, rendring to 
the leſſor certaine rent, 
or for tearme of yeares 
rendring rent. 


do, i. rem pro re dare, and ſigniſieth yeelding or repaying ; but of this I have ſpoken before 


in this chapter, Sect. 213. | 
Sect. 215. 


commeth of the La- 
tine word revertor, and ſig- 
nifieth a returning againe ; 
and therefore r ,b ter- 
ve oft tauquam Yerra re- 
wertens in polſeone dona 
zori, five heredibus ſuis, poſt 
nunum finitum, Ic. as in the 
-caſes that Littleton here hath 


ou home 


to 

covient, que le 
reverſion Ce. ſoit en 
le donor ou leſſor Sc. 
This is not to be underſtood 
only of a reverfion immediate- 
ly expectant upon the gift or 
_ For if a man maketh a 
gift in tayle, the remainder in 
tayle referring a Tent, and 
keepe the reverſion in him- 
ſelfe, this is a rent ſervice. 

Reſervant. Reſer- 
ver commeth of the Latine 


feoffement en fee, 
vole doner terres 


rever/ion remaine 


Es en tiel cas, 
fur 
tiel done ou teaſe voile 
reſerver a tay rent 
ſervice, il covient, que 
le reverſion de les ter- 
res & tenements ſoit 
en le donor on leſſor. 
Car fi home voile faire 


le remainder 
ouſtre en fee fimple 
fans fait, reſervant 
a luy certaine rent, 
tie! reſervation eſt 
void; pur ceo que nul 


le donor, & trel tenant 


BY T in ſuch caſe, 
where a man upon 
ſuch a gift or leaſe 
will reſerve to him a 
rent fervice, it behov- 
eth, that the reverſion 
of the lands and te- 
nements be in the do- 
nor or leſſor. For if a 
man will make a feot- 
ment in fee, or will 
give lands in taile, the 
remainder over in fee 
ſimple without deed, 
reſerving to him a cer- 
taine rent, this reſer- 
vation is void; for that 
no reverſion remaines 
in the donor, and ſuch 
| tient 


cu 
EN 


en 


(1) Per an not in L. & M. or Roh. but in P. & Red. 
(2) Ou auter vie not in L. & M. or Roh. but in P. & Red. 


_— QF. 


—Cﬀ}. wu 


in the reign of king John. 2. Inſt, 2956. Vet this ſeems ſtrange, becauſe, in the reign of this prince, the lord of the fce had a 
much more eaſy way of recovering his tenant's land for default of ſervice, than by a ceſavit in the court of the king; namely, 
a diſtreſs of the land by a! proceſs of ſeiſure in his on court. The latter mode continued till the 52: of Hen. 3. took it away, by 
| [+ wp + diſtreſs of the freehold except by the king's writ, and ſo leaving the tenant's chattels as the only ſubject for the lord's 
diſtreſs, It was this alteration of the old Jaw, which, as we apprehend, gave occafion to introducing the ceſavit by the ſtatutes 
of Glouceſter and Weſtminſter ; nor at the utmoſt can we account for an earlier uſe of the ceſavit than the 52. of Hen. 3. Perhaps, 
therefore, lord Coke's caſe — — was nothing more than a proceſs of ceſſer in the lord's court, and he might only call 
it a e by reaſon of the reſembſance, between the proceedings on the writ of ceſſavit in the king's court and thoſe on the 
procels of cefſavit in the court of the lord. Theſe remedies of gawelet and ceſawit are now fallen wholly into diſuſe, Mr. Lam- 
hard not remembering an inſtance of reſorting to the cuſtomary gavelet of Kent in his time, and the caſes in our books on both 
the gavelets and the ceſſavit being all of ancient date; from whieh it may be preſumed, that diſtreſs of the tenant's goods is now 
uſually a very ſufficient,” or at leaſt a preferable remedy. Lamb. Perambulat. ed. 1596. p. 354. Nor whilſt the others continued 
in uſe, were they applicable, except when the tenure was in fee, Booth on Real AR. 133. But in imitation of them, it hath 
long been the prattice to reſerve a power of re-entry for nonpayment of rent on ranting leaſes for lives or years; and the legiſ- 
lature have alſo interpoſed againſt leſſees, as well to obviate the diſſioulty from the niceties of an entry for-forfeiture-at common 
law, by enabling landlards to recover poſſeſſion by ejectment in at ſpecial manner, .as'to.qualify and prevent an abuſe of the 


_ tenant's remedy of injunction in equity. 4. Geo. 2. c. 28. Further, on a like principle of convenienee, a ſummary juriſdiction. 


is given tojuftices of the peace, enabling them to reſtore the poſſeſſion- to the landlord, where the tenant deſerts the premiſes in 
leaſe, without leaving a ſufficient diſtreſs. 11. G. 2. c. 19. See further as to 
ſervices, 3. Blackſt. Comm. 8. ed. 230. 


(3) Sce Bro. Abr. Reſervation 46. Dr. & Stud. Dial. 2. c. 22. 


the ceſa vit and other remedics for ſubſtraction of 
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COKE UPON LITTLE TON. 


R. HARGRAVE takes this opportunity of informing the purchaſers: 
of the new edition of Coke upon Littleton, that he has determined 


to allot a principal part of the enſuing long vacation to the further proſecu- 
tion of that undertaking; and therefore flatters himſelf, that he ſhall be 


able to be prepared with ſuch additional numbers before next Michaelmas 
term, as to be then able to ſupport a monthly publication with tolerable 
regularity till the edition ſhall be completed. It.grieves him, when he 
reflects on the paſt delays ; and if the numbers already given had not been 
publiſhed, not only without payment of any ſubſcription-money, but at a 
vaſt expence of time and hooks without any return of profit to himſelf 
hitherto, and he did not place great reliance on the expectation of a gene- 
rous indulgence to an editor publiſhing under ſuch circumſtances, he ſhould 
ſink under the idea of having offended ſo many reſpectable perſons as have 
given encouragement to that work. The truth is, that various cauſes have 
hitherto united to impede the editor's progreſs. At one time the intenſe 
application, into which a zeal to execute the undertaking on an enlarged 
plan gradually carried the editor, fo ſhook his conſtitution and injured his: 
health, that, on that ſingle account and without reference to any other cauſe, 
it became abſolutely neceſſary to ſuſpend the proſecution of the work. This 
was ſucceeded by obſtructions of another nature; namely, profefſional avo- 

* cations, and an indiſpenſable attention to the private concerns of himſelf and 
family. But at no time hath the editor yet loſt fight of the undertaking ; and 
now he enjoys the pleaſure of being fo ſituate, as not to ſ& a proſpect of much 
future interruption. Lately too; he has given an unambiguous proof of his: 


intention / 


(+) 


intention to complete the edition, by agreeing with the original proprietors: 
to purchaſe the whole intereſt in it at a conſiderable price. The con- 
ſequence is, that he is now become the full and ſole proprietor ; and unleſs. 
the work ſhall be continued, he will loſe both all beneficial return for his 
paſt labors and expences in the edition, and the purchaſe-money he has 
agreed to pay to the late proprietors. From this time, therefore, the great 
intereſt he has at ſtake will be an additional ſecurity to the purchaſers for 
completion of the undertaking ; though he can, with great truth declare, 
that none ſuch was wanting; becauſe he truſts, that an anxiety to perform 
his engagements, in the beſt manner his ſituation ſhall allow, will ever operate 
more ſtrongly on his mind, * any view to his own perſonal intereſt or 
Convenience. k . CY 


Loxpox, June 15, 1782, 


Lib. 2. 


tient la terre im medi- 
atment de le ſeignior, 
de que ſon donor te- 
noit, Cc. 


Of Rents. 


tenant holds his land 
immediately of the 
lord, of whom his 
donor held, &c. 


Seck. 216. 


word reſervo, that is, to pro- 
vide for ſtore ; as when a 
man departeth with his land, 
he reſerveth or provideth for 
himſclte a rent tor his owne 
livelihood, And ſometime it 


hath the force of /aving or excepting. So as (i) ſometime it ſerveth to reſerve a new thing, 


wiz. a rent, and (1) ſometime to except part of the thing in e/+ 


that 1s granted, (1) 


And it 1s to be underſtood, that in the caſe of the gitt in taile, leaſe for life or years, the 


fealtic 1s an incident inſeparable to the reverſion, 
verſion over, and fave to himſelfe the fealty or ſuch like ſervice. 
becauſe the rent, although it be incident to the reverſion, 
If a man maketh a gitt in taile without any 
the ſame ſervices that he held over. (2) 


fo as the donor or leſſor cannot grant the re- 


But the rent he may except; 


: yet it is not inſeparably incident, 
reſervation, the donee ſhall hold of the donor by 
ut otherwiſe it is of an eſtate for life or years; for 


there if he reſerveth nothing, he ſhall have fealty onely, which is an incident inſeparable to the 


reverſion, as hath been ſaid. 


Le remaindre ouſtre en fee Aviple ſans 7 att. Here it appeareth, that if a man 
maketh a gift in taile, the remainder in fee, without deed, (a) the remainder is good, and paſ- 
ſeth out ot the donor by the livery of ſeilin: and fo it is of a leaſe for lite or yeares, the re- 


mainder over in fee; for the particular eſtate and the remainder, to many 


make but one eſtate in judgement of law. ide ſect. bo. 


Remainder, in legall latine, is remancre, comming of the latine word remaneo; 


intents and purpoſes, 


for 


143 


92 8. E. 4. 48. N 
26. Aff. Pl. 66. (Ant. 67. a.) 
(1) 33. H. 6. 34+ 


(Poſt, 317. a.) 


(Ant. 2g. a.) 

(m) Lit. fo. 4. 

Old tenures 5. 

38. E. 3. 7. 33. H. 6. 7. 


(n) 40. E. 3. 10. 10. E. 4. 1. 
18. 


12. E. 4. 16. 1g. E. 4. 
18. E. 4. 12.18. H. 8. 4. g. H. 7. 
13. F. N. B. 219. 11. H. 4. 39+ 


38. E. 3. 36. 44. E. g. 8. 
(Ant. 49. b.) 


that (o) it is a remainder or remnant of an eſtate in lands or tenements, expectant upon a (o) 2. Co. 51. Cholmelies cafe. 
particular eſtate created together with the ſame at one time, as in the caſes here of Littleton (Ant. 49. a. Plowd. 25. a, 


appeareth. (2) 


T ceo eft per force 
£ de le ſtatute de quia 


emptores terrarum. 
Car devaunt le dit ef- 
 tatute fi home feſoit un 
fJeoffement en fee ſimple, 
per fait ou ſans fait, 
rendant a luy & a ſes 
Beires certaine rent, 
ceo fuit rent ſervice, 
& pur ceo il puiſſoit 
diſtreine de common 
droit; & il fuit nul 
reſervation d aſcun 
rent ne d aſcun ſervice, 
uncore le feaffee tenuſt 
del feoffor per autiel 
ſervice, que le feaſtor 
tenuſt ouſter de ſon 
feigntor procheine pa- 


ramont. 


Seck. 216. 


AND this is by force 

of the ſtatute of 
quia emptores terra- 
rum. For before that 
ſtatute, if a man had 
made a feoffment in 
fee ſimple, by deed or 
without deed, yeeld- 
ing to him and to his 
heires a certaine rent, 
this wasa rent ſervice, 
and for this hee might 
have diſtrained of 
common right; and if 
there were no reſerva- 
tion of any rent, nor 
of any ſervice, yet the 
feoffee held of the 
feoffor by the ſame 
ſervice, as the feoffor 
did hold over his iord 
next paramont. 


&) Uta emptores terra- 


unn. 
Hereot is ſpoken before in 
the chapter of Frantalmoigne, 

ſectione 140. 

Per fait ou ſans fait, 
Se. For all rent ſervices 
may be reſerved without deed 
(as hath been faid) and as it 
appeareth here, 

And at the common law if 
a man had made a feoffment 
in fee by parol, he might upon 
that feoFment have reſerved 
a rent to him and his heires; 
becauſe it was a rent ſervice, 
and a tenure thereby created, 


Et gil fuit nul re- 


ſervation, &c. le feoffee 


tenuſt del feaffor per au- 
tiels ſervices, &c. This 
is evident, and agreeth with 
our bookes (*) that in this 
caſe the law ereated the te- 
nure; wherein it is to bee ob- 
ſerved, how the law regardeth 
equity and equalitie without 
any proviſion or reſervation 
ot the party. 


Ibſce ctenim leges cupiunt, ut jure regantur. 


(1) In a preceding note lord Coke afferts, that reſcrvation is 
Ant. 47. a. But here he is more qualified in expreſſion, and allows the word to be ſometimes uſ- ; 
However, the former is the more technical uſe of the word; exception being a more proper term than reſervation tor 
The learning on this ſnhject will be found under the title re/ervation in Viner's Abridgment. 


granted. ä 
the latter purpole. 


(2) Sze Fcaruc's Ef on Conting. Rem. 3d. cd. p. 5. to 11. 


(2) From citing this 


Sect, 


Continuation of notes to 141. 6. 


35.4 


(2. Inſt. goo. Ant. 98. b.) 


(Ant. 142. b) 


(Dy. 146. b. Ant. 2g. a.) 


() Britton fol. 100. 2. E. 3. 33 
25. E. g. gard. 21. 49 E. 3.10, 
22. All. pl. 33. 7. H. 4. 14. 
23. E. g. avowrie 255. 4. H. 6. 
Liul. cap. taile Sect. 


alzwazs of a thing newly created out of the land de miſed. 
ö d to except part of the thing 


paſſage of the year - book of Richard the Third, according to which Engliſh ſtatutes do not bind Ireland, 


and from this manner of mentioning the ſame paſſage in his 12th report, one might infer, that lord Coke was of that opinion. 


12, Co, 111, 12. 


named; and ſo he ſtates the rule to be in the 4th Inſtitute. 3. Co. 
-. which controuls the year-book of R. 3. 


year book of 1. Hen. 
ments more ſtrongly ; be 
apt inſtance to ſupport hi? 


tion. 
(3) Irith ſtat. 10. H. 7. C. 22. 


doctrine in favor of the poſt-nati of Scotland. 
opinion on the controverſy about the political connection between England and Ireland. 
portance and delicacy, as well as of too much extent, to 
23. G. 3. c. 28. The firſt of theſe ſtatutes aſlerts the legiſlative power of Great- 
By the twolatter both ate annihilated. 


be diſconrfed of in a note. 


Calvin's caſe 22. b. 4. Inſt. 350. 


See 6. 


But in Calvin's caſe referring to the ſame year-book, he explains it to mean, where Ireland is not ſpecially 


351. Here alſo he cites the 


Lord Coke's explanation in Calvin's caſe evinces his ſenti- 
hecanſe Ireland, if conſidered as quite diſtin in government from England, would have heen a more 
We do not, however, mean by this to offer any 
It is a ſubject of too much im- 
Geo. 1. e. 5.22, 
Britain over Ireland, and alſo the appellant juriſd ic- 


G. 3. c. 53. and 


(4) The ſtatute for taking away military tenures leaves the tenure by villenage, as it was before ; one of the proviſoes declaring, 


that the act ſhall nut be conſtrued 


| chap.. 24 ſ. 7» 


4 E 


to alter or change any tenure by copy.ef court-rell, or any ſervices incident thereunto. 12. Cha. 2. 


Lib. 2. Cap. 12. 


Britton fol. 100, Fleta lib. g. PER fait endent. ic 

= 4.5 Vide Sect. 370. cannot be a deed 1 mg 

l unleſſe it bee actually indent- 

— * * Ta. 6 4 ed; for albeit the words of 

at pts the deed a be OE — 

+542. c. yet if it be not indent 

e ns e EE Sindeed, it 1s no indenture? 

2f£3x 34 bye 2+ 2. 2 * But if the deed be indented, 

albeit the words of the deed 

be not hec indentura, yet it 
is an indenture. (3) 

And it is holden that (p) 
if a feoffment in fee be made 
by deed poll reſerving a 
rent, this reſervation is good; 
for when the feoffee accepts 
the deed and livery of the 
land, he agreeth to the rent, 
and the rent is reſerved by 
the words of the feoffor, and 
not by the grant of the feof- 
fee. But of this more here- 
after. In the mean time it 
is to be noted, that of anci- 
ent time a deed indented was 
called charta cyrographata ; 
(4) or charta communis, be- 
cauſe cach party had a part. 
And a deed poll was called 
charta de una parte. (q) Chartæ 
autem de purd donatione et 
fimplici pents donatorium & 
ejus heredes debent remanere. 
Communes vero duplicari de- 
bent, ita quod quilibet habet 
partem ſuam ; wel ſi una fit 
tantim, tunc in aqua manu 
communis amici utrinſque po- 
natur, ſalvo cufiodienda, dum 
cuilibet partium neceſſe fuerit 
ca hibendum. 

Reſervant a luy. 
(r) Note, it is a maxime in 
law, that the rent muſt be re- 
ſerved to him from whom the 
ſtate of the land moveth, and 
not to a ſtranger. (/) But 
ſome doe hold, that otherwiſe 
it is in the caſe of the king. 


Et tiel rent eſt rent 


char ge. It is called a 
rent charge, becauſe the land 
for payment thercof is char- 

ed with a diſtreſſe. If it 
be to the whole value of the 
land, or to the fourth part of 


(þ) 8. E. 4. 8. 11. H. 7. 22. 
35. H. 6. 34 = E. 4 13- 
17. E. g. 13. H. 4. 17. 

(2. Ro. Abt. 449.) 


7%) Fleta lib. g. ca. 14. 
Britton fol. too. 


(r) 1. E. a. feoffments 8. 18. E. a. 
A. 381. 

(Ant. 47. a. 2. Ro. Abr. 447. 
Cro. Cha. 289.) 


(33. H. 6. 36. 
2. Ro Abr. 447. 425+ 
168.) 


Old tenures. Britton cap. 6. 164. 
V. N. B. 210. Bract, 86. 


Mo. gg - 


Of Rents, 


Sect. 217. 
HES ſi home, per 


fait endent, a. cel 
jour fait tiel done en 


fee taile, (1) le remain- 


der ouſter en fee, ou 
leaſe a terme de vie, 
le remainder ouſter en 


fee; ou un feoffment 


en fee; & per meme 
Jendenture il reſerve 
aluy & a ſes heires un 
certaine rent, & que 
ile rent ſoit aderere, 
que bien lirroit a luy 
& a ſes heires a diſ- 
tremer Sc. tiel rent 
eſt rent charge; pur 
ceo que tiels terres 
ou tenements font 
charges ove tiel diſ- 
trefſe per force de le 
ſcripture tantſolement, 
& nemy de common 
droit. Etfitiel home, 
fur fait endent, re- 
ferva a luy & a 
fes Heires certain rent, 
fans aſcun tiel clauſe 
miſe en le fait, que 
il poit diſtreiner, don- 
que tiel rent eſt rent 
fecke; pur ceo que 
il ne poit vener de 
aver le rent, ſi ceo 
ſoit deny, per meane 


de diſtreſſe ; S $11 ne 


furt unques en ceſt cas 
ſciſie de le rent, il eft 


fans remeate, come ſer- 


ra dit apres. 


Tect. 217. 


BUT if a man, by 

deed indented, at 
this day maketh ſuch 
a gift in fee taile, the 
remainderover in fee; 
or a leaſe for life, the 
remainder over infee; 
or a feoffement in fee; 
and by the ſame in- 
denture hee reſerveth 
to him and to his 
heires a certaine rent, 
and that if the rent 
be behind, it ſhall be 
lawfull for him and 
his heires to diſtreine, 
&c.lucharent isa rent 
charge; becauſe ſuch 
lands or tenements are 
charged with ſuch di- 
ſtreſſe by force of the 
writing only, and not 
of common right. 
And if ſuch a man, 
upon adeed indented, 
reſerve to him and to 
his heires a certaine 
rent, without any ſuch 
clauſe putin the deed, 
that he may diſtreine, 
then ſuch rent is rent 
ſecke; for that hee 
cannot come to have 
the rent, if it be deni- 


ed, by way of diſtres 


and if in this caſe hee 
were never ſeiſed of 
the rent, he is with- 
out remedie. as ſhall 
be ſaid hereafter. (2) 


the value, then the rent is called a fee farme. (5) Here Littleton putteth his caſe, and fo did 


(1) Fee not in L. and M. Roh. and Redm. 
(2) Sre poſt. ſect. 34m. | 


he 


(z) The inventing or cutting in modum dentium, which is uſually at the top, ever ſuppoſes two parts, being made in 


order that the parts when joined may be authenticated by 


the ſamenels of the cutting. 


Sce as to the uſe and origin of 


indenting charters in England, Mid. Formular. Anglican. p. 28, 29. of the diſſertation prefixed, 
(4) Mr. Madox ohje*ts to lord Cke's treating the chirographum as altogether the ſame thing with the denture ; becauſe 


anciently many c5/r9g7apha were not indented, but cut in the rectilinear form. Mad. Formul. Anglic. Diſſert. p. 29. In fact, the 
name of chirograph properly belonged to thoſe deeds, which were at firſt of two parts written on the ſame paper or p+rch - 
ment, with the word cb/r7ographum in capital letters between the two parts, and were afterwards divided by a cut through the 
middle of thoſe letters ; and thus whether the cutting was indented or in a ſtrait line, ſuch deeds were equally chirographa. 
Ind. 2*. 29. Cangit Gloſs. voce chirographa. Spelm. Gloſs. voce indentura. Mabill. de Re Diplomat. lib. x. c. 2. Some indeed 
Apply this explanation to the ſpngrapha, and only deſcribe the chirographa as deeds of one part, and ſo called from being writ- 
ten with the party's own hand, Lyndw. tit. de offic. Archidiac. c. 1. in not. But the ſame perſons allow, that ſometimes 
ſyngrapha and chirographa are uſed promiſcuoully ; and in the opinion of others, they are more commonly ſo applied. Ibid. 
& Mad. ubi ſupra. Bath the chiragraph and the indenture, then, uſually importing to be a deed of two parts, they are fo far 
the fame; and we do not apprehend, that lord Coke meant to carry the reſemblance further. Conſequently he is not affected 


by Mc. Madox's obſervation, which ſcems to ſuppoſe, though too haſtily, that lord Coke had conſidered the chirograph and 
the indenture as wholly the ſame, | 


(5) The 


Lib. 2. 


he in the next ſection before, of a clauſe of diſt 
rent out of certaine land, pro conſilio impenſo & 
to his aſſignees for terme of his life, payable 


Of Rents, - 


Sect. 218. 144 


payment upon demand it ſhould be lawfull for him to diſtrayne ; the grantee granted the 


rent over; the athznee atter one of the dayes 


demanded the rent, and diſtreyned, and the 


diſtreſſe adjudged lawtull; for he needs not make a demand at any of the dayes, as in the 


caſe of re-entry, but he may demand it when he will, for it i 
medy for his mecre duty (1), Shaka 


only to entitle him to his re- 


Diftreyner, & 7. Hereby (&c.) is implycd what things are deſtreynable, which 
elſewhere is expreſſed at large. Alſo where the diſtreſſe is to be taken in the fame land, and 
in ſome other, which with many difterences is ſet downe in his 


Il ferra fans remedie. 


bound thereby. 


proper place. 


Note, that upon a reſervation of a rent upon a feoffe- 
ment in fee bv deed indented, (v) the feoffor ſhall not have a writ of annuity, becauſe the 
words of reſervation, as reddendo, ſolvendo, faciendo, tencndo, reſervando, &'c. are the 
words of the fcofor, and not of the feoffee, albeit the feoffee by acceptance of the ſtate is 


ſeth by livery, the ſame law it is, if a man at this day doe bargaine and ſell his lan 


And where Liſleton putteth his caſe, when a reſerration is made upon an eſtate that 1 
by 


deed indented and inrolled according to the ſtat 


albeit an uſe had on-iv paſted by the common law, yet now by the ſtatute of £7. H. 8. cap. 


q 


10. the uſe and poſſeiſiam patle together, and ſo it was adjudged, 


ute, a rent may be reſerved thereupon; for 


And ſo it is of a grant of 


a reverſion or remainder, aud any other conveyance of lands or tenements, whereby any 


eſtate doth paſſc. 


Ly. f home ſciſie 

de ceriain terre 
graunt, per un fait 
polle, ou per indenture, 
un annual rent iſſuant 
bers de meſin” la terre, 
a un auter en fee, 
ou en fee taile, ou 
pur terme de vie, &c. 
oveſque Clauſe de d!f- 
treſſe, &c. donques ceo 
eſt rent charge; & |: le 
grant ſoit fans clauſe 
de fliſtreſſe, dongues 
i eft rent feck. Et 
nota, que rent ſecke 
idem eſt quod reddi- 
tus ſiccus; pur ceo 
que nul diftreſſe eſt in- 


cident a ces. 


{1) See further as to this difference between a re-entry to avoid an eſtate and an entry to diſtrain, the ſecond point in 


Sect. 218. 
ALSO if a man ſei- 


ſed of certaine 
land grant, by a deed 
poll, or by indenture, 
a yearely rent to be iſ- 
ſuing out of the ſame 
land, to another in fee, 
or in fee taile, or for 
terme of life, &c. 
with a clauſe of diſ- 
treſſe, &c. then this is 
a rent charge; and if 
the grant be without 
clauſe of diſtreſs, then 
it is a rent ſecke. And 
note, that rent ſecke 


idem et quod redditiis 


ec; for that no 


diſtreſſe is incident 
unto it. 


Maund's calc above cited, and Gib. on rents 73. 


( The true meaning of f---farm is a perpetual farm or ren 


SE:ie* de terre. (5) 

Note, that a rent cannot be 
granted out of a piſchary, a 
common, an advowſon, or 
ſuch like incorporcal inherit- 
ances, but out of lands or te- 
nements whereunto the gran- 
tee may have recourſe to diſ- 
treyne, or which may be put 
in view to the recognitors of 
an aſſiſe, as hath beene ſaid 
before in this chapter. And 
though it be out of lands or 
tenements, (z) yet it muſt be 


out of an eſtate that paſſeth by 


the conveyance, (as by all 
Littleton's examples appear- 
eth) and not out of a right: 
as if the difleiſee releaſe to 
the ditleifor of land, reſerv- 
ing a rent, the reſervation is 
void, Bt fic de fimilibus. 

Grant per fait. *Alfo 
a man may have a rent by 
preſcription. 

Rent ſecke idem eff 
quod redditus ficcus. 


This needs no explanation, for Littleton expounds it himſelfe. 


Sect. 


ſtreſſe generally granted; ()) A man granted a () 7. Co. 28. b Maund's caſe 
impendendo, to have and to hold to him and 
at four feaſts in the yeare, and for default of 


H. 43- El. in Com. Banco. 
Rot. 1108. inter Maund & Gre- 
gory. 

M. 40. & 41. El. in Com. Ban- 
co inter Stanly & Read. 

18. El. Dyer 348. 

(Hut. 23. 42. Poſt. 153. b. 2. Ro. 
Abr. 426. Dy. 2. Polt. 202. a, 
204. a. Dy. 51. Plowd. 5. Perk, 
. 101. Mo. 5. March 149.) 


(Vide ſect. 221. Ant. 47. a.) 


(w) 33. E. 3. Annuity 52. 
1. H. 4+ EY 26. All. Pl. 66. 
21. E. 4. 


(1. Ro. Abr. 226.) 


* Mich. 39. & 40. El. in Com. 
Bavco inter Wicks & Tillard. 


(x) 32. E. g. tit. ſcir. fac. 100. 
40. E. 3. Pl. Com. 139. 
(Ant. 47. a. 142. a. Vaugh. 202, 
204 


Vide ſect. 21g. 


(2) 10. E. 4. 3. b. 33. H. 6. 5. 


50. E. 3.9. 8. E. 4. 8. 5. E. g. 
Fines 1. 9. E. 3. 7. 

46. E. 3. 27. 

21. H. 6. 8. Temp. E. 1. 

Aſſ. 42. 


* 10 E. g. Title 34 N 
(Ant. 114. a. 6. Co. 38. 


— ⁵ ꝗunæm ]73Ü⁰—vi ES 


— -  —— 


or lervice, not on the quantum. Sec Mad. Firm. Burg. 3. 


by confining the denomination of fee-farm to rents at leaſt equal to the fourth part of the v ; 
word is explained in a like manner by Sir Henry Spelman and the author of the book ot O Tenures, 
rence only, that the latter reſtrias the vue to a third. See Spelm. Gloſs. voce feodi-ferna, avd Old Ten. tit- fee 


t: the name being founded on the perpetuity of the rent 
Here indeed lord Coke ſeems to intimate the contrary, 
alue of the land; and the 
with this diffe- 
Arme. But 


it would be wrong to underſtand any of theſe writers, as intending abſlutely and univerſally to exclude all rents of leſs value 


for the word fee-ſurm moſt certainly imports every rent or ſervice, Whatever the 4 
grant in fee; and fo lord Coke hin({If agrees in another work, 
Britt. 164. b. The {ometimes confining the term of fee-farm to rents of a certain 
ſtatute of G ouceſter, which gives the ceſ/avit only w 
ly from its being moit uſual on grants in /e-:/arm not to reſerve leſs 
F. N. B. 2:0. C. Ant. 142. a. note 2,—After the ſtatute of quia emptores grant 
impraQicable ; becauſe the grantor parting with the fee is by operation of that ſta 
re verſion there cannot be a rent- ſervice, as Littleton himſelf writes in ſection 216. XY 
large eſtate in Ireland, reſerving a perpetual rent of great value. But ſuch rent, conſidered as a fee-farm rent, 
void. However, as in the cate 1 allude to, the convey 
diſtrain fer the rent when in arrear, and alfo a power to enter and re 
m'ght be good as a rent- charge: and fo on being conſulted I held it to be. 
molt vajuatle collection of new Reports has been publiſhed 3 and in one of the caſes, the 
relative to free-form rents, which well deſerves attention. 
io B. R. 602. However, I fo far differ from t 


properly applicable to any rents except rents:/ervice. 


he laſt mentioned no 


citing Britton and other books for authorities. 
value probably aroſe, partly from the 
; and part- 


here the rent amounts to one ſonrth of the value of the land 
Sce 6. E. I». Ce 4+ 


than a third or fourth of ſuch value. 
ing in fee-farm, except by the king, became 
tute without any reverſion, and without a 
Yet I have ſeen a modern grant in fee of a 
| thought clearly 
ance contained a power for the grantor and his heirs and aſſigus to 
d receive the profits till all arrears ſhould be paid, the rent 
— Since writing the preceding part of this note, a 
learned reporter has given a note 
See the caſe of Bradbury v. Wright, in Mr, Douplas's Rep. of Ca. 
tc, as to continue of opinion, that the term of fee-ſarm is not 


vantum may be, which is reſerved on a 
2 Inſt. 44. 


. R 


Lib. 2. 


(7. Co. 64 1. Ro, Abr. £37.) 


Cap. 12. 


REN T charge. Here 


tit appeareth by Liteleton, 
that this primd facie is a rent 
charge, whereof in this chap- 
ter ſhall be ſpoken more at 


large. 


(a) 16. 2. K. tit. Annuity 47- 
Vide ſect. 314 


(8. Co. 86. 1. Ro. Abr. 895. 
Hob. 59. Plowd. 439.) 


(%) Dot. & Stud. ca. 3. 17. El. 
Dyer. 344, b- 45. E. 3. Execu- 
tor 72. — — 

(Finch'sLaw 301. F. N. B. 232. a.) 


(c) 3. E. 6. Dyer 63. And 
Sergeante Bendloes reporteth, 
that ſo was the opinion of the 
Court. 


(4) 2. H. 4. 13. 

Dyer 17. Eliz. 344. b. 

(10. Co. 128. Hob. 58. Plowd. 
457. a. 1. Ro. Abr. 226.) 


{s. Co. 36. and Mo. 99.) 
N eue, be, 42721 


(e) 29. AM. p. 23. 


d ſo it is of à rent 
ſecke. 


Home grant. put 
caſe, that A. be ſeiſed of lands 
in fee, and he and B. grant a 
rent charge to one in fee, this 
primã facie is the grant of A. 
and the confirmation of B. but 
yet the grantee may have a 
writ of annuity againſt both, 
(a) Two men grant an an- 
nuity of twenty pounds per 
annum to another, * 
the perſons be ſeverall, yet he 
ſhall have but one annuity. 
But if the grant be, obliga- 
mus nos, & utrumque naſtrum, 
the grantee may have a writ 
of annuity againſt either of 
them ; but he ſhall have but 
one ſatisfaction. 55 

Briefe de annuitie 
is a writ for the recovery of 
an annuity. (5) An annuity 
is a yearly payment of a cer- 
taine ſumme of money, gran- 
ted to another in fee for life 
or yeares, charging the per- 
ſon of the grantor onely. 
(c) But not only the grantee, 
but his heire and his and their 
grantee (1) alſo ſhall have a 
writ of — (4) But if a 
rent charge be granted to a 
man and his heires, he ſhall not 
have a writ of annuity againſt 
the heire of the grantor, albeit 
he hath aſſets, unleſs the grant 
be for him and his heires. (2) 


Poet eſlier. 


Of Rents. 


Sect. 219. 


IEM, home gran- 

ta per ſon fait un 
rent charge a un au- 
ter, et le rent eft ar- 
rere, le grantee poet 
ier, Sil voet ſuer un 
briefe de annuitie de 
ceo envers le grantor, 
ou diſtreyner pur le 
rent arrere, & le di- 

reſſe retainer tanque 
il ſoit de ceo pay. Mes 
il ne poit faire, ne a- 
ver, ambideux enſem- 
ble, &c. Car Si reco- 
ver per briefe dan- 
nuity, donques la ter- 
re eſt diſcharge de le 
diſtreſſe, Sc. Et vil 
ne ſuiſt briefe de an- 
nuitie, mes dliſtreine 
pur les arrerages, & 
le tenant ſitiſt ſon re- 
plegiare, & donques 
le grantee avowa le 
priſel de le diſtreſſe 
en le terre en court 
de record, donques l 
la terre charge, & 
la perſon del grantor 


diſcharge d action d 


annuity. 


Sect, 219. 


Lſo if a man grant 

by his deed a rent 
charge to another, 
and the rent is be- 
hind, the grantee 
may chuſe, whether 
he will ſue a writ of 
annuity for this a- 
gainſt the grantor, or 
diſtreine for the rent 
behinde, and the di- 
ſtreſſe detaine until 
he be payd. But he 
cannot doe, or have, 
both together, &c. 
For if he recovers by 
a writof annuity,then 
the land is diſcharged 
of the diſtreſs, &c. 
Andit he doth not ſue 
a writ of annuity, but 
diſtreine for the arre- 
rages, and the tenant 
ſueth his replevin,and 


then the grantee avow 


the taking of the diſ- 
treſſe in the land in a 
court of record, then 
is the land charged, 
and the perſon of the 
grantor diſcharged of 
the action of an- 
nuity. 


The grantee hath election to bring a writ of annuity, and charging the 


rſon onely to make it perſonall; or to diſtraine upon the land, and to make it reall. 
But if a man grant a rent charge to a man and his heires, and dieth, and his wife bring 


a writ of dower againſt the heire, the heire in barre of her d 
2 4er il, Hi Bott . 
. 3 88 . 


ower claimes the ſame to be 
an annuity, and no rent charge; yet the wife ſhall recover her dower ; for he cannot deter- 
mine his election by claime, but by ſuing of a writ of annuity (as Littleton faith) neither can 


the heire have after the endowment an annuity for the two parts ; for that ſhould not be ac- 
cording to the deed of grant, for either the whole muſt be a rent charge, or the whole an an- 
nuity. But Littleton is to be underſtood with ſome limitation: (e) for of a rent granted for 
owelty of partition, a writ of annuity doth not lie, becauſe it is of the nature of the land de- 


ſcended 


( 1) Formerly it was doubted, whether an annuity was aſſignable, though affgns were mentioned in the grant; the argument 
being, that it was a mere perſonal contract, and therefore a choſe in action. Ste the caſes in 2, Vin. Abr. 515. and 3. Vin. Abr. 
151. But in a caſe in C. B. 3. Cha. 1. this objection, which in ſtriftneſs of law carried force with it, was over- ruled Gerrard 
v. Boden Hetl. 80. It ſeems too, that naming afigns is not eſſential to the making an annuity aſſignable, the principle of the 
objection to its being ſo being the ſame, whether Mens are mentioned or omitted. However, Perkins in the ſpecial caſe 
of an annuity pro confilio imbendlendo requires naming of affigns. Perk. ſ. 101. Even then too he queſtions the annuity's being 


aſſiznable. 
an annuity aſſignable. 


ut this was ſettled in Maund's caſe 7. Co. 28. b. one point reſolved being, that expreſs words would make ſuch 


(2) The reaſon is; becauſe our law preſumes, that it is not intended to include the heir in the obligation, where he is not 
named; and conſequently, in the caſe ſuppoſed by lord Coke, it is too late to elect to make the rent-charge an annuity after 
the death of the = See poſt. 383. b. 384. b. 386. a 10. Co. 128. a. Vin. Abr. Annuity B. But this reaſoning fails in application, 


if the grantor o 


the annuity is a body politic, and as ſuch hath perpetual continvance. Therefore an annuity granted by the 


king will bind his heirs and ſucceſſors, though not named, his political capacity never dying, but having continuance in his 
ſucceſſor ; and ſo it was adjudged the 15th of Elizabeth in Sir Thomas Wroth's calc. Plowd. 455. 


Lib. a. Of Rents, Seck. 219. 145 


ſcended. Alſo of ſuch a rent as may be granted without deed a writ of annuitie doth not 11 
though it be granted by deed, | ” 

[7] And here is to be noted, that here is no election given of two ſeverall things, as if the Sir Rowland Heyward's 
grant were of an annuitie or a robe yearely, &c. for there the grantor had election at the day Cale, 2. Co. 36. 28. E. g. gh. 
to deliver which he would. But here is two remedies given for one yearely ſumme, and conſe- 4 F. 3: 10. 3. 2. H. 4. 12. 
quently the grantee ſhall at any time have election to take which of the remedies hee will; for 4. 2 8 4 . arteotgr 
in all caſes where ſeverall remedies be given, the party to whom the law giveth the remedies L E. i 
it giveth him withall clecti ke which of | | E N 
it giveth him withall election to take which of the remedies he will. (Pio wd. 439. Poſt. 310. b. 


Mes il ne poet faire ou aver ambideux enſemble. For then he ſhould reco- fich I 446. 447: 726+ 
ver one thing twice, which ſhould be a double charge to the grantor, | +009 
Note, as to elections, theſe diverſities following: (1) 2. Co. 36. 37. in Sir Rowland 
Firſt, when nothing paſſeth to the feoffee or grantee before election to have the one thing Heyward's caſe. 
or the other, there the election ought to be made 1n the life of the parties, and the heir or exe- 
cutor cannot make election, But when an eſtate or intereſt paſſes immediatly to the feoffee, 
donee, or grantee, there election may be made by them, or by their heires or executors. 
Secondly, when one and the ſame thing paſſeth to the donee or grantee, and the donee or 
ntee hath election in what manner or degree he will take this, there the intereſt paſſeth 
immediately, and the partie, his heires, or executors, may make election when they will. 
Thirdly, when election is given to ſeverall perſons, there the firſt election made by any of 
the perſons ſhall ſtand. 
Fourthly, in caſe an election be given of two ſeverall things, alwaies he, which is the firſt 
agent, and which ought to doe the firſt act, ſhall have the election. As if a man granteth a rent 
ot twentie ſhillings or a robe to one and to his heires, the grantor ſhall have the election; (1. Ro. Abr. 525. Ant. 46. b. 
for he is the firſt agent, by payment of the one, or deliverie of the other. So if a man maketh Plowd. 6. Pott. 146. a. Hob. 
a leaſe, tendring a rent or a robe, the leſſee ſhall have the election cav/4 gud ſupra. And with $74) 
this agree the bookes in the * margent. [g] But it I give unto you one ot my horſes in my 9. E. , 36. b. 13. E b 
ſtable, there you ſhall have the election; for you ſhall be the fr agent by taking or ſeiſure 1. 3. E. 4. 6. b. 11K 45 * 
of one of them. And if one grant to another twentie loads of hazill or twentie loads of 27. 11. Aff. p. 8. 29. Aff. 5 
maple to be taken in his wood of D. there the grantee ſhall have election; for he ought to doe 3. E. 3: tit. All. 178. 
the firſt act, 5s. to fell and take the ſame. 43˙ 2 3- tit. Barre 194. 
Fiftly, when the thing granted is of things annuall, and are to have continuance, there the 4 * 1 547 1 
election remaineth to the grantor, (in caſe where the law giveth to him election) as well FORT 
after the day, as before. Otherwiſe it is when the things are to be performed nie vice. And 
therefore it I grant to another for life an annuitie or a robe at the feaſt of Eaſter, and (Ant. go. b. 6. Co. 45.) 
both are behind, the grantee ought to bring his writ of annuitie in the disjunctive; for if he 
bring his writ of annuitie for the one onely, and recover, this judgement ſhall determine his 
election for ever; for he ſhall never have a writ of annuitie afterwards, but a /cire facias up- 
on the ſaid judgement. Which reaſon, Fitzherbert, in his Natura Brevium, (2) not obſerving, 
held an opinion to the contrarie. But if I contract with you to pay unto you twentie ſhillings 9., F. 4- 36. 13. E. 4. 4. and the 
or a robe at the feaſt of Eaſter, after the feaſt you may bring an action of debt for the one or ere taid bookes. 
tor the other. (Plowd. 6. 1. Ro. Abr. 726.) 
Sixtly, the feoffee by his act and wrong may loſe his election, and give the ſame to the h 
feoffor. As if one infeoffe another of two acres, to have and to hold the one for life, and the 
other in taile, and he before election maketh a feoffment of both; in this caſe, the feoffor ſhall 
enter into which of them he will, for the act and wrong of the feoffee. (3) 


Sil recover en briefe de annuitie donques eſt la terre diſcharge de 


diſtreſſe. Here is to be obſerved, that this determination of the election of the grantee 
muſt be by action or ſuit in court of record; [ for albeit the grantee diſtreine for the rent, [AI 15. x1, Dyer. 344. b. 
et hee may bring a writ of annuitie and diſcharge the land. And Litileton putteth his 
caſe here ſurely upon a recoverie in a writ of annuitie. [7] But if the grantee doth bring a f, F. N. B.! PR 
writ of annuitie, and at the returne thereof appeare and count, this is a determination of ;. H. 5. 33. b. ; 
his election in court of record, albeit he never proceedeth any further. [&] As if a wife 1A] 12. E. 2. Dower 138. 
be endowed ex aſſenſu patris, and the huſband dieth, the wife hath election either to have 
her dower at the common law or ex aſſen/# patris (4); if ſhe bring a writ of dower at the 
common law, and count, albeit ſhe recover not, yet ſhall ſhe never after claime her dower 
ex aſſenſu patris, g b . 
II] So it the grantee bring an aſſiſe for the rent, and make his plaint, he ſhall never after [IJ 10. E. 4. 17. 
bring a writ of annuitie. But the purchaſing of a writ of annuitie, and entrie of it in 
court of record, or of an afſiſe, is no determination of the election; becauſe an eſtranger 
may purchaſe a writ in the name of the grantec, and enter it of record : but if the grantee ap- 
peare thereunto, &c. then this doth amount to a determination of his election, as hath been ſaid, 


Son 


(i) Lord Coke extracts the ſix following rules concerning election werbatin from his own Reports. See 2, Co. 36. b. 


(2) See k. N. B. 152. G. : | 
(3) But if the grant be to hold one acre for life and the other in fee, and donee makes feoffment of one acre only, it is an 
election to have the fee of that; and this being lawſul nothing is ſorſeited. Perk. f. 78, Plowd. 6. b. 


(4) Sec acc. before ſect. 41. | 
4 


Lib. 2. Cap. 14. Of Rents. Sect. 219. 


(2. Inſt. 139.) 

Glanvill. lub. 1g. ca. 12- 
Marlbr. ca. 21. 

W. i. ca. 15. 17. W. e. ca. 39. 
Fleta, lib. 2. ca. 40. 


Marlbr. ca. 2t. 
(Dor. Plac. g1 4.) 


Son r eplegiar 0s Littleton ſpike immediately before of un breife d"annnity, but 
here he ſaith /n replegiare ; becauſe goods may be replevied two manner of wayes, wiz. by 
writ, and that is by the common law, or by pleint, and that is by the ſtatutes for 
the more ſpeedy having againe of their cattell and goods. A replegiare lyeth, as Littleton 
here teacheth us, where goods are diſtreined and impounded, the owner of the goods may 
have a writ de replegiari facias, whereby the ſhefife is commanded, taking ſureties in 
that behalfe, to redeliver the goods diſtreined to the owner, or upon complaint made to the 
ſherife he ought to make a replevy in the countrey. Replegiare 18 compounded of re, and 


le 22 as much as to ſay, as to redeliver upon pledges or ſureties; and in the ſtatute of 
21. . * 4 . * = 


(Poſt 161. a.) 
ſm] W. 2. ca. 2. Fleta, lib. 4 
ca. 5. 4. H. 6. 15. 


* Regiſtr. F. N. B. 68. 


C13. E. 3. 74 6. H. 4. 2. & 
39. 9. H. 6. 39. 20. H. 6. 19. 

[0] 33. E. 3. Replev. 43. 42. E. 
3 18.9. H. 6. 25. F. N. B. 69. 
F. 6. H. 7. 9. 19. E. 3. Repl. 


2. 
io 42. E. 3. 18. 11. H. 4 17. 
23. 4. E. 3. 12. 48. E. 3. 20. 
7. H. 4. 17. 
(2. Ro. Abr. 430. Plowd. 524.) 
Marlbr. ca. 21 


[7] 30. E. g. 22. 31. E. 3 
Reypl-v. 25. & 4. 

7. H. 4. 2b. 28. 31. H. 6. 
Prop. Prob. 5. 1. E. 4. 9. 

21- E. 4. 6y. 2. Eliz. Dyer 173- 
21. E. 4. 66. 

(2. Ro. Abr. 431.) 


r] 5. E. 3. 38. 11. H. 4. 4 
17 E. 2. Propr. Prob. 6. 


34. H. 6. 47+ 


41. E. 3. Gage deliver. 5. 


(Poſt. 282. b. DoQ. & Stud. 
129. b.) 


Bracton, lib. 4. fo. 233. a. & b- 


28. E. 3. 92. 3. H. 4. 12. 
34. H. 6. 37. 2. E. 4. 23. 
(5. Co. 19. a.) 


Regiſt. fol. 133. BraRt. fo. 121. 
& 154. W. 1. es. 14. Fleta, 
Itb. 2. ca. 2. F. N. B. 66. b. 


rlebridge, deliberare is uſed for replegiare. In] And the ſherife ought to take two 
kinde of pledges, one by the common law, and they be plegiz de proſequendo, and another 
by the ſtatute, wiz. plegii de retorno habendo. Vide ſe. 58. what things may lawfully be di- 


ſtreyned, whereupon a replegiare may be ſued, The tormes of the writ you ſhall reade in 
* 


the Regiſter and F. N. B. ; 

[L] Ic is a generall rule, that the plaintife muſt have the property of the goods in him at 
the time of the taking. [o] But yet if the goods of a villeine be diſtrayned, the Lord of the 
villeine ſhall have a replevy ; becauſe the bringing of the replevy amounts to a clayme in 
law, and veſts the property in the plaintife. But in that caſe if the goods of the villeine be 


taken 5 a treſpaſſer, the lord ſhall have no replevy ; becauſe the villeine had but a right. 


[] But there is two kinde of properties; a fer propertie, which every abſolute o- 
nor hath ; and a ſpeciall propertie, as goods pledged or taken to manure his lands or the like ; 
and of both theſe a replegiare doth lye. 

And albeit it be provided by the ſtatute of Marlebridge, cap. 21. quad wicecomes paſt queri- 
moniam ide ſibi fatlam ea, fine impedimento vel contradictione ezus qui difta averia ceperit, delibe- 
rare poſſit, Sc. [q] yet where the defendant claimes property, the ſherife cannot proceed; 
for it 18a rule in law, that property ought to be tryed by writ. And therefore in that caſe 
where the tryall is by pleint, the plaintite may have a writ de proprietate 28 di- 
rected to the ſherife to trie the propertie ; and if thereupon it be found for the plaintife, then 
the ſherife to make deliverance, (tor ſo be the words of the writ) and if for the defendant, 
he can no further proceed. But that is but an enqueſt of office; and therefore if thereby it bee 
found againſt the plaintife, yet he may have a writ of replevy to the ſherife ; and it he re- 
turne the claime ot propertie, &c. yet ſhall it proceed in the court of common pleas, where the 
Av $OP ſhall be put in iſſue and finally tried. And the ſherife may take a pleint upon the 
laid act out of the county, and make replevyn preſently ; for it ſhould be inconvenient for 
the owner to forbeare his cattell till the county day. 

[7] It is to be noted, that a man cannot claime propertie by his bailife or ſervant ; and the 
reaſon 18, for that if the clayme fall out to be falſe he ſhall be fined for his contempt, which 
the lord cannot be unleſſe he maketh clayme himſelfe; for nemo punitur pro alieno delicto (1). 

In a ſpeciall caſe a man may have a replevyn of goods not diſtreyned. As if the meſne 
put in his cattell in lieu of the cattell of the tenant paravaile, that he is bound to acquite, he 
ſhall have a replevyn of thoſe cattell that never were diſtreyned. 

It a man by his deed grant a rent with clauſe of diſtreſſe, and grant further, that hee 
ſhall keep the goods diſtreyned againſt gages and pledges, untill the rent be payd, yet ſhall 
the ſherife replevy the goods diſtreyned ; for it is againſt the nature of ſuch a diſtreſſe to be 
irrepleviſable, and by ſuch an intention the currant of replevyns ſhould be overthrown to 
the hindrance of the common wealth; and therefore it was diſallowed by the whole court, 
and awarded that the defendant ſhould gage deliverance, or elſe goe to 2 And Bra#on 
is of the ſame opinion; for he ſaith, Zodem mod» de wid obſiructã, per breve gudd juſticiet propter 
communem utilitatem, ne tranſeuntes ire din impediantur, quia hoc efſet commune damuum; & in 
hoc wvicecomes & juſticiarii faciant ficut ſuper detentionem averiorum contra vadium plegii, propter 
communem utilitatem, ne auimalia dia iuclaſa pereant ; which in mine opinion is an excellent 
point of learning. | 

It the beaſts of divers ſeverall men be taken, they cannot joyne in a relig. but every 
one muſt have a ſeverall replevyn (2). And ſo in a replevyn it is a good plea to ſay, that the 


property is to the plaintife and to a ſtranger ; and where there be two plaintifes, that the 


property 1s to one of them. 


- 
* 


here is alſo a writ de homine replegiando, But Littleton is ready to give you further in- 
ſtruction: therefore heare him. | | 


Et avowa le riſe, Tc. en court de record. Here it appeareth, that an aro- 
ry in court of record, which is in nature of an action, is a determination of his election be- 


fore any judgement given (3). And this is a good proofe of that, which hath beene formerly 
faid of the writs of annuity and afliſe (4). 


Eleatio 


(1) This is ex»! ned to be intended only in reſpect to the county court; for in the king's bench the bailiff is not liable to a 
fine; and therefore it has been held, that there one may make conuſance and claim property by a bailiff. Adj. in Hamſtead 
v. Oldham, 1. Lev. go. and 2. Keb. 441. 


(2) But in favor of libert 


y, the law permits two to join in ſuing the writ de homine replegian o. F. N. B. 66. F. 


(3) Acc. poſt. 268. a. F. N. B. 152. A. 


(4) See ante 145. a. 


Lib. 2. 


Of Rents. 


Sect. 220. 


Electio ſemel ſada & placitum teflatum non patitur regreſſium. 
Quod ſemel placuit in electionibus amplius diſplicere non poteft. | 
If a rent charge be granted to A. and B. and their heires; A. diſtreyneth the beaſts of the 
grantor, and he ſueth a replevin; A. avoweth for himſelfe, and maketh conuſance for B; A. 
yeth and B. ſurviveth : B. ſhall not have a writ of annuity ; for in that caſe, the election and 
avowry for the rent of A. barreth B. of any election to make it an annuity, albeit he aſſented 


not to the avowry. 


146 
21. H. 6. 24. per Newton. 
27. H. 6. 4+ 


/ 


But here is another diverſity to be obſerved betweene the eaſe aforeſaid of the grant of the (#. Co. 36. b.) 
rent where he (as hath beene ſaid) may make it either reall or perſonall, and when a man 
may have election to have ſeverall remedies for a thing that is meerly perſonall or meerly reall 


from the beginning. As if a man may have an action of account or an action of debt at his 28. E. 
pleaſure, and he bringeth an action of account and appeare to it, and after is nonſuite, * 
may he have an action of debt afterwards; becauſe both actions charge the 


rſon. The like 


law is of an aſſiſe and of a writ of entry in the nature of an aſſiſe, and the like; 


PF TEM, / home voile 

qu un auter averoit 
un rent charge iſu- 
ant hors de ſa terre, 
mes il ne voile que ſa 
perſon foit charge 
en aſcun maner 2 
briefe dannuitie, don- 
gues il poit aver tiel 
clauſe en la fine de 
fon fait: Proviſo 
ſemper, quod præ- 
ſens ſcriptum, nec 
aliquid in eo ſpecifi- 
catum,nonaliqualiter 
ſeextendat ad oneran- 
dam perſonam meam, 
per breve vel actio- 
nem de annuitate, ſed 
tantummodo ad one- 
randum terras & te- 
nementa mea de an- 


nuali redditu predict”, 


&c. (1) Dongues la 
terre eft charge, & le 
perſon del grantor diſ- 


charge. 


Sect. 220. 


ALSO if a man 

would that ano- 
ther ſhould have a 
rent charge iſſuing 
out of his land, but 
would not that his 
perſon bee charged in 
any manner by a writ 
of annuity, then hee 
may have ſuchaclauſe 
in theend of his deed: 
Provided alwaies, that 
this preſent writing, 
nor any thing therein 
ſpecified, ſhall any way 
extend to charge my 
perſon by a writ or 
an action of annuity, 
but only to charge 
my lands and tene- 
ments with the yeare- 
ly rent aforeſaid, &c. 
Then thelandis char- 
ged, and the perſon of 
the grantor diſchar- 
ged. 


V this ſection it appear- 
B eth, that when in a 
generall grant the law doth 
give two remedies, that the 
grantor may provide that the 
grantee ſhall not uſe one of 
them and leave the party to 
the other (2). But where the 
grantee hath but one remedy, 
there that remedy cannot 
be barred by any proviſo; 
for ſuch a proviſo ſhould be 
repuguant to the grant, 


De annual: reddi- 
fu, Sc. Here by (&c.) 


and the conſequent of this 
ſection bee implyed divers 
excellent points of learning, 
iz. If a man by his — 
granteth a rent charge out 
of the mannour Dale 
(wherein the grantor hath 
nothing) with fuch a proviſo 
that it ſhall not charge his 
perſon ; albeit the repugnan- 
cie doth not appeare in the 
deed, yet the proviſo taketh 
away the whole effect of the 
grant, and therefore is in 
judgement of law repug- 
nant ; for upon the matter it 
is but a grant of an. annui- 
ty, provided that it ſhall not 
charge his perſon (3). For 
which cauſe our author 
putteth his caſe of a rent 
charge iſſuing truly out 
of land. But if a man b 


his deed grant a rent W out of land, provided that it ſhall not charge the land, 


albeit the grantee hath a 


double remedy, as hath beene ſaid, yet the proviſo is repug- 


nant; becauſe the land is exprefly charged with the rent, but the writ of annuity 1s 
but implyed in the grant, and therefore that may bee reſtrained without any repugnancie, 
and ſufticient remedy leſt for the grantee ; for which cauſe our author putteth his caſe of 
the reſtraint of bringing a writ of annuity. And yet in ſome caſe where there is a proviſo 


in 


yet 7 


(1) For the operation of this ſort of proviſo, ſee Dy. 222. A, and 2. Co. 72+ a» 
(2) See poſt. 256. a. & b. 393. 4. 
(3) Acc. iu Brediman's calc, 5. Co. 58. b. 


3. 98. b. 
7. E. 3. $9. b. 
(6. Co. 7. a. Ant. 


28. H. 8. Dier 9. b. 


(Hob. 72.) 


(1. Ro. Abr. 227. Hutt. 33.) 


So it was reſolved by the juſtices 
in 11. H. 8. as juſtice Spilman 
reporteth. 


9. H. 6. 53- 


Lib. 2. 


6. Eli. Dier 227 
(4. Co. 49. a. 7. Co. 39. b. 
6. Co. 41. b. Poſt. 162. a.) 


(Poſt. 203- b. 2. Co. 72. 3.) 


0 


32. * 4 
Vide ſect. 384. 
(Cro. Eliz. 837. 1. Ro. Abr. 
590. Mo, 811.) 


Lib. g. cap. de condic. 


ſect. 362. 
(10. To. 139- a. Hob. 191. Cro. 


Cha. 555+) 


(2. Ro. Abr. 424) 


Plowd. 199.) 


Cap. 12. Of Rents. Sect. 221. 


in the deed that the grantee ſhall not in any ſort charge the perſon of the grantor generally, 


notwithſtanding the perſon of the grantor ſhall be charged. As it a man grant a rent charge 
out of certaine lands to another for life, with ſuch a proviſo; the rent is behinde ; the grantee. 
dyeth; the executors of the grantee ſhall have an action of debt againſt the grantor, and 
chars his perſon for the arrerages in the life of the grantee z becauſe the executors have no 
other remedy againſt the grantor for the arrerages; for diſtreine they cannot, becauſe the 
eſtate in the rent is determined, and the proviſo cannot leave the executors without reme- 
dy, as appeareth by that which hath beene id. (1) And therefore our author putteth his caſe 
of a rent charge continuing. And here is to be obſerved, that this word (proviſo) hath di- 
vers operations. Sometime it worketh a qualification or limitation, and fo it is taken here, 
and often in our bookes; ſometime a condition; and ſometime a covenant ; whereof you 
ſhall reade more hereafter, ſe. 320. 


En le fine de ſon fait. Here Littleton putteth his caſe of one deed, But though 
the grant be generall, and want ſuch a proviſo, yet may the grantee by another deed b 
way of defeaſance grant, that he ſhall not charge the perſon of the grantor, and that if hee 


bring a writ of annuity that the rent ſhall ceaſe, - 


Nec aliquid in eo ſpecificatum non aliqualiter ſe extendat, &c. Here is 
to be — a double negative, nec, and non, which in grammaticall conſtruction amount- 
eth to an affirmative ; for Negatio deſtruit u & ambo faciunt affirmativum. Yet the 
law, that principally reſpecteth ſubſtance, doth judge the proviſo to be a negative according 
to the intent of the parties, and not according to grammaticall conſtruction, to the end the 
proviſo may take effect; and the like you ſhall finde hereafter in Littleton. Mala grammati- 
ca non vitiat cartam. Here our author putteth his caſe of one grantor. Put then the caſe, 
that A. and B. being joyntenants of lands in fee by their deed grant a rent charge out of 
thoſe lands, provided that the grantee ſhall not charge the perſon of 4, In this caſe if the 


grantee bringeth a writof annuity, he muſt charge the perſon of B. only, 


QUE „ A. d B. 


Here wanteth words to 
precede theſe, viz. gue 1 
grant al A. de B. Sc. que fi 
A. de B. Sc. as it appeareth 
in the originall, (2) and ſo it 
appearcth in the cloſe of this 
ſection, viz. Mes granta tant- 

folement que il poet diftreyner. 
And without ſuch a grant the 
clauſe ſhould be imperfect. 


Pur ceo que le man- 
nor eft charge ove le 
rent ßer voy de di- 


ſtr eſſe. And yet no rent 
is expreſly granted out of the 
mannor. But, by the grant 
chat he ſhall diſtreine for 
ſuch a yearely ſumme of mo- 
ney, in judgement of law the 
mannor 1s charged with the 
rent; but the perſon of the 
grantor cannot be charged, 
becauſe he expreſly granteth 
no rent, for that would 
charge his perſon, but that 
the grantee ſhould diſtreine, 


&c. which only chargeth the 
land, 


Sect. 221, 


ITEM. ſi home fait 

tiel fait en tit 
maner, que fi A. de 
B. ne ſoit annuelment 
pay al feaſt de Noel 
pur terme de ſa vie 
xX.s. de loyal mony, 
gue adonques bien lir- 
roit a meme ceſtuy A. 
de B. a diſtreiner pur 
ceo en le manor de 
F. &c. ceo eft bone 
rent charge ; pur ceo 
gue le manor . charge 
ove le rent per voy 
de diſtres (3); & uncore 
la perſon de celuy, que 
Jait fiel fait, eft dif- 
charge en tiel cafe de 
action d annuitie, pur 
ceo que il ne granta 


per ſon. fait aſeun 


ALSO, if one make 
a deed in this 
manner, that if A. of 
B. benot yearely pay- 
ed at the feaſt of 
Chriſtmaſſe for terme 
of his life xx. s. of 
lawfull money, that 
then it ſhall be lawfull 
for the ſaid A. of B. to 
diſtreyne for this in 
the mannor of F. &c. 
this is a good rent 
charge; becauſe the 
mannor is charged 
with the rent by way 
of diſtreſſe; and yet the 
perſon of him, which 
makes ſuch deed, is 
diſcharged in this caſe 
of an action of annui- 
tie, becauſe he doth 
aunuitie 


(1) At firit this may ſeem contradicted by the ſtatute of 32. H. 8. c. 37. according to the recital of which the executors of 


tenant for life of a rent charge had no remedy at common law for arrears due to their teſtator. 
place obſerves, that the preamble of 32 


autre vie, ſo long as ceſtuique wi; lives, 


Poſt. 162. a. 


H. 8. ſhould be underſtood to apply not to tenant for his life only, 


(2) The words, here ſtated by Lord Coke to be in the original, are not in L. & M. or Roh. 
(3) In L. & M. and in Roh. c. is added. 


But Lord Coke in another 
but to tenant pur 
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annuitie ale dit A. de not grant by his deed any | Que il poet diſtreiner 


B. mes granta tant- annuitie to the ſaid A. of Pur trel annuity, &c. 


folement, q il poit B butgranteth only that Here by (Sc many points 
diftreiner pur tiel he may diſtreine for ſuch Vorthy ot poppy dye n 
annuitie, Cc. annuitie, &c. bands bn foe bindeth his goods e 
and lands to the payment of a yearly rent to A. de B. this is a good rent charge with power to eee 4 
diſtreine, albeit there be no expreſſe words of charge, nor to diſtreine. Or in theie words, 
Obligo manerium meum de C. & omnia bona in difto manerio exiſtent” A. de B. in annuo redditu de 
cx. s. ad diftringend” per balivum domini regis pro redditu prædicto. By this grant a rent charge 
iſſueth out of the mannor ; and where the words be, ad di/ringendum per balivum domini regis, 
this is for the advantage of the grantee, And therefore the king's baily ſhould be but his 
miniſter to diſtreine for his rent ; and that which he may doe by his ſervant, he may doe by 
himſelfe, or by any other ot his ſervants (2). : 
If a man by decd grant a rent of forty ſhillings to another out of his mannor of Dale, to 7+ Co. 23. 24+ in Buts his caſe, 
have and to perceive to him and his heirs, and grant over by the ſame deed, that if the rent 
be behind, that the grantee ſhall diſtreine in the mannor ot Sale (be the mannorof Sale in the 
fame county or in another county, and bee this grant by one deed or divers deeds) the rent 
is onely ifſuing out of the mannor of D. and it is but a paine that he ſhall diſtreine in the 
mannor of 8, ; but both the mannors are charged, the one with the rent, and the other with a 
diſtreſſe for the rent; the one iſſuing out of the land, and the other to be taken upon the land. = 
And whereas our author puts his cate of a grant for life; fo it is if I grant to you, that you 
and your heires, or the heires of your body, ſhall diſtreine tor a rent ot forty ſhillings within 
my mannor of S. this by conſtruction in law ſhall amount to a grant of a rent out of my mannor 
of S. in fee ſimple or fee taile ; for if this ſhall not amount to a grant of a rent, the grant 
mall be of little force or effect, if the grantee ſhall have but a bare diſtrefſe and no rent in 
him; for then he ſhall never have an aſſiſe of this, &c. And this is the reaſon, that it is ſo 
often ruled and reſolved *, that this amounts to a grant of a rent per conſtruction of law, ue * 3- E. 3. 12. 3. Aſſ. p. 7. 14. 
res magis valeat. And all this is neceſſarily implyed in the (Sc.) and in this caſe the grantee - P. 47 16. E. 9. 47 
ſhall not have a writ of annuity, as our author ſaith. And whereas our author putteth his — 8 95 22 _ 5. 
caſe where the diſtreſſe is to be taken in the ſame land out of which the rent by conſtruction 8. H. 4. 19. 55 H. 6. 4 22. 11.6. 
of law is iſſuing, hereby is implyed, that if a rent be granted out of the mannor of D. and the 11. | 
grantor grant over, that if the rent be behinde, the grantee ſhall diſtreine for the ſame rent (5- Co. 55- Poſt. 213. 
in the mannor of S. this is but a penalty in the mannor of S. for three cauſes, 
Firſt, the law needs not to make conſtruction that this ſhall amount to a grant of a rent, 
for here a rent is expreſly granted to be iſſuing out of the mannor of D. and the parties have 
expreſly limited out of what land the rent ſhall iſſue, and upon what land the diſtreſſe ſhall 
be taken, and the law will not make an expoſition againſt the exprefle words and intention of 
the parties when this way ſtands with the rule of the law, Qwoties in verbis nulla eff ambi- 
guitas, ibi nulla expoſitio contra werba expreſſa fienda eff. 
Secondly, if in this caſe this ſhall amount to a grant of a rent out of the mannor of S. then 
the grantor ſhall be twice charged. For if the grantce bringeth a writ of annuity, this 
ſhall extend onely to the mannor of D.; for upon the grant of a diſtreſſe in the mannor of S. 
no writ of annuity lyeth, becauſe the mannor ot S. is only charged, and not the perſon of the 
grantor as to this (3) ; and for this cauſe the bringing of the writ ot annuity cannot diſcharge 
the mannor of S. of any rent: and fo the law by conſtruction againſt the words and the in- 
tention of the parties ſhall doe injury to the grantor to charge him twice. 
Thirdly, if in ſuch cafe the mannor of S. in which the diſtreſſe is only limited, ſhall be in 
another county, then it hath beene often adjudged, that the rent ſhall not iſſue out of the 
ſame, but the diſtreſſe ſhall be as a meane and remedy to compell the tenant of the land to 
pay the rent. And it was faid, that there was no diverſity in reaſon, that the law in con- 
ſtruction ſhall make the rent to be iſſuing out of this, when it lyeth in the ſame county, and vide Bulwar's caſe. 
not when it lyeth in ſeverall counties; for the words in both cafes are all one, and there is no 7. Co. g. 1. Aſſ. p. 10. 1. E. g. 
reaſon to ſay that he ſhall faile of a recovery by aſſiſe (4). And the bookes in 1. A/. p. 10. and 83 
1. E. 3. 21. and other bookes doe not ſay that the rent iſſueth in this caſe out of both, but that : - 9- = — 2 ME N 
the land in which the diſtreſſe ſhall be taken is charged; and this is true, for it is charged with 18 1 1 4. 3 Ad. 18. 
the diſtreſſe. And inaſmuch as it was charged with the diſtreſſe, their opinion was, that the g. AM. 7. ge. H. 6. 27. 22. AL. 
tenants of both of them ſhall be named in the aſſiſe. And the opinion of Finchden, in 41. E. 3. 66. 31. Al. 27. 29. E. g. Aſliſe 
13. was affirmed to be good law, that if the mannor of P. out of which the rent is granted, 366. 41. E. 3. 13. per Finchden. 
be recovered by anelder title, that all the rent is extinct (5) ; but if the mannor of S. in which the 
diſtreſſe is limited, be evicted, yet all the rent remaines *. So if the grantee purchaſe parcell * Vide 19. E. 4. 6. ſemblable 
of the mannor of S. the rent is not extinct ; for that the rent iſſueth onely out of the man- caſe. Vide Sect. prox. ſequen. 


nor 


(1) Inſtead of A. it ſhould be E. 3. 


(2) What follows on this ſide of the folio is taken almoſt verbatim from Butts? caſe, in 3. Co. 23. a. 
(3) Acc. ant, 146. b. 


j (4) How the remedy by aſſiſe is affected where the rent iſſues out of land in ſeveral counties, is explained by lord Coke poſt. 
ol. 153. b. 154. a. | 
(5) See poll. 148. a. and 349. a. where the ſame doQrine is expreſſed ; but it is added, that the grantee ſhall have a writ of 
anuuity. 
40 
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nor of D (1). And it is ſaid, that if a man grant a rent out of three acres, and grant over, that if the 
tent be behind, that he ſhall diſtreine for the rent in one of the acres, this rent is entire, and 
cannot be a rent ſecke out of two acres, and a rent charge out of the third acre, and therefore 
it is a rent ſecke for the whole; and yet hee ſhall diſtreine for this in the third acre. So it a 
rent be granted to two and to their heires out of an acre of land, ahd that it ſhall be lau- 
full for one of them and his heires to diſtreine for this in the ſame acre, this is a rent ſecke ; 
g for inſomuch as they ſtand joyntly ſeiſed of one intire rent, it cannot be as to the on? a rent 
ſecke, and as tothe other a rent change and this diſtteſſe is as an appurtenant to the rent: 
and therefore if he which hath the rent dicth, the ſurvivor ſhall diſtreine ; and if both grant over 
the rent to another, he ſhall diſtreine for this, But if a man grant a rent out of blacke acre 
to one and to his heires, and grant to him that he may diſtreine for this in the ſame acre for 
terme of his life, this is a rent charge for his life, and a rent ſecke after, diverſes remporiby:. 
Otherwiſe it is if the diſtreſſe be limited for certaine yeares in the ſame land, there this re- 

4 h maines a rent ſecke intirely, for that the fee and the freehold is ſeck in ſuch caſe. 
S. (7. Co. 23.) If a man ſeiſed of lands in fee (2), and poſſeſſed of a terme for many yeares, grant a rent out 
A | of both for life in taile or in fee, with clauſe of diſtreſſe out of both, this rent being a ftree- 
| | hold doth iſſue onely out of the freehold, and the lands in leaſe are onely charged with a di- 
ſtreſſe (3). But if he had granted the rent only out of the lands in leaſe for terme of the lite of tha 
rantee, this had iflued out of the terme, aud the land had beene charged during the terme, 

if the grantee lived ſo long. 

If a man be ſeiſed of twenty acres of land, and grant a rent of f millings percipi- 
end” de qudlibet acrũ terre mec (that is) out of every one acre of my land, this is a leverall 
grant out of every ſeverall acre, and the grantee fhall have twenty pounds in all. 

A. doth bargaine and ſell land to B. by indenture, and before inrolment they both grant a 
rent charge by deed to C. and after the indenture is inrolled : ſome have faid, that this rent 
charge is avoided ; for ſay they, it was the grant of A. and by the inrolment it hath relation to 
the delivery, which (fay they) ſhall avoid the grant, notwithſtanding the confirmation of 
the other which had nothing in the land at that time. But the grant is good, and after the 
inrolment by the operation of the ſtatute (4), it ſhall be the grant of B. and the confirmation of 
A. But if the deed had not beene inrolled, it had beene the grant of A. and the confirmation 
of B. and ſo qudcungue via datã the grant is good (5). | 


(Plowd. 524. b. 323. 2.) 


22. H. 6. 10. b. 


(Cro. Cha. 110. 217. Cro. Jam. 
52.63˙ 


Sect. 222. 


3 * 


Me ont fo Lge Hy MM. Ar, eee ee . Ae, 
. e.. . . „ 


(2. Inſt. 505. 604.) 


ſa] Doct. & Stud. lib. a. cap. 16. 
21. H. 7. 2. 21. E. 3. 58. 


PS 42 cane of nf 2 


. 
(1: Ro. Abr. 234.) 


[5] 20. AT. 12. 9. Aſſ. 22. 


[<] 46. E. g. 32. 14. Aſſ. p. 14 
20. All. 38. 


E Xttntt commeth of the 

verbe eaxtiuguere, to 
deſtroy or put out; and a 
rent is ſaid to be extinguiſh- 
ed, when it is deſtroied and 
put out. 


| Apportion. This com- 
meth of the word portio, 
guaſ partio, which ſignifieth 
a part of the whole; and ap- 
portion ſignificth a diviſion 
or partition of a rent, com- 
mon, &c, or a making of it in- 
to parts. 

[4] The reaſon of this ex- 
tinzuiſhment is; becauſe the 
rent 1s intire, and againſt 
common right, and iſſuing out 
of every part of che land, and 
therefore by purchaſe of part 
it is extinct in the whol& and 
cannot bee[b]apportioned (7). 
But by act in law it may, as 
hereafter (8) ſhall be ſaid. [c)If 
the grantee of a rent charge 
purchaſe parcell of the land, 
and the grantor by his deed 


(x) See further as to extingniſhment of rent, infra. 
(2) The caſe here ſtated is Butts? caſe, 5. Co. 23. 
(3) See poſt. 196. b. & 197. a. 


(4) 27. H. 8. c. 16. 


fl 


ſervice en tiel 


ZTem, fi home ad un 

rent charge a Iu 
& a ſes ener an 
hors de certein terre, 
purchaſe aſcun 
parcel de cel a luy 
& a ſes heires, tout 
le rent charge eſt 
extine & lannuttie 
auxy (6); pur ceo que 
rent charge ne poit 
per tiel maner eſtre 


apportion. Mes / 


home, que ad rent 


fervice, purchaſe par- 


cel de la terre dont le 
rent eſt iſſuant, ceo 
nextiendra tout, mes 
pur le parcel; car rent 
Cas 


ALſo if a man hath 

a rent charge to 
him and to his heires 
iffuing out of cer- 
taine land, if hee pur- 
chaſe any parcell of 
this to him and to his 
heires, all the rent 
charge is extinct, and 
the annuitie alſo; be- 


caule the rent charge 


cannot by ſuch man- 
ner bee apportioned. 
But if a man, which 
hath a rent ſervice, 

urchaſe parcel of the 
land out of which the 


rent is iſſuing, this 


ſhal notextinguiſh all, 
but for the parcel. For 
Poit 


(5) See 1. Com. Dig. 544. where moſt of the authorities on the relation of the inrollment of a bargain and ale to its execu- 
tion are referred to, See alſo poſt. 186. a. and Hynde's caſe, 4. Co. 7r. a. 


(6) In L. &. M. and alto in Roh. it is aayenty inſtead of annuitie aui; and ſo the ſenſe requires. 
(7) Acc. S:v. 69. Noy. 5. the ſame doctrine prevails as to conditions and common appurtenant, and for a like reaſon. 


Polt. 215. a. Ante. 122. a. 


(8) See polt, ſecl. 224. and ſol. 164-a. 
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Lib. 2. 

poit eſtre apportion 
ſolongue le value de 
la terre. Mes ſi un 
tient ſa terre de ſon 
ſeignior per le ſer- 
vice de render a ſon 
ſeigntor annuelment a 
tiel feaſt un chival, 
ou un eſperon d'or, ou 
un clove, gylgfer, & 
hujuſmodi ; fi en tiel 
cas le ſcignior pur- 
chaſe parcel de la 
terre, tel ſervice eſt 
ale; pur ceo que tiel 
ſervice ne poit efire 
ſever, ne apportion. 


Of Rents. 
a rent ſervice in ſuch 
caſe may beapportion- 
ed according to the 
value of the land. But 


if one holdeth his land 
of his lord by the ſer- 


vice to render to his 


lord yearely at ſuch a 
feaſt a horſe, a golden 
ſpeare, or a clove, 
gilliflower, and ſuch 
like; if in this caſe the 
lord purchaſe parcell 
of the land, ſuch ſer- 
vice is taken away; 
becauſe ſuch ſervice 
cannot be ſevered nor 
apportioned. 


Cert. 222. 


reciting the ſaid purchaſe of 
part granteth that hee may 
diſtreyne for the ſame rent in 
the reſidue of the land, this 
amounteth to a new grant, 
and the ſame rent ſhall be 
taken for the like rent or the 
ſame in quantity. And ſo it 
is [d] if a man by deed grant- 
eth a rent charge out of his 
land to a man for life, and 

ranteth further by the ſame 

eed that hee and his heires 
may diſtreyne in the land for 
the ſame rent, this amounteth 
to a new grant of a rent in 
tee ſimple. (1) 

But yet a rent charge by 
the act of the partie may in 
ſome caſe be apportioned. As 
if a man hath a rent charge 
of 20 ſhillings, he may releaſe 
to the tenant of the land 
10 ſhillings or more or leſſe, 
and reſerve part; (2) for the 
grantee dealeth onely with 


that which is his owrie, 18, the rent, and dealeth not with the land as in caſe of purchaſe 
of part. And ſo was it holden in the common place, Hill. 14. Eliz. which I myſelfe heard 
and obſerved. So [e] if the grantee of an annuity or rent charge of 20 pound grant 10 

und parcell of the tame annuity or rent charge, and the tenant attorne, hereby the annu- 
ty or rent charge is divided. (3) ie,. Bebop . 4. 

And [/] when the rent charge is extinguiſhed by his purchaſe of part of the land, he ſhall 
never have a writ of annuitie; becauſe it was by the grant a rent charge, and he hath diſchar- 

ed the land of the rent charge by his one act by purchaſe of part. And therefore he cannot 

by writ of annuity diſcharge the land of the diſtreſſe, as Litileton hath before (4) ſaid. But if 
the rent charge be determined by the act of God or of the law, yet the grantee may have a 
writ of annuity. As if tenant for another man's life by his deed grant a rent charge to one for 
21 yeares, cy que wie dieth, the rent charge is determined; and yet the grantee may have 
during the yeares a writ of annuity for the arrerages incurred after the death of cy que vie, 
becaule the rent charge did determine by the act of God and by the courſe of law. Aus lrgis 
zulli facit injuriam. The like law is, if the land out of which the rent charge is granted 
recovered by an elder title, and thereby the rent charge is voyded, yet the grantee ſhall have 
a writ of annuity; for that the rent charge is avoyded by the courſe of law; and fo it was 
holden in Ward's caſe above remembred againſt an opinion er i 9. II. G. 42. a. 


Car rent ſervice in tiel caſe poet eftre apportion. Whether this apportion- 
ment was at the common law, or by the force of the ſtatute of guia cxptores terrarum, hath 
beene a queſtion in our bookes. * And it appeareth by Z:i7elezon, that it was fo at the com- 
mon law ; for when he citeth any thing provided by any ſtatute, he citeth the ſtatute, as he 
bath done this very act before. Littleton ſpeaketh here indefinitely of rent ſervice, and there 
be divers kindes of rent ſervices which are not within that ſtatute ; and yet ſuch rent ſervices 
are apportionable by the common law. As if a man maketh a leaſe for life or yeares reſer- 
ving a rent, and the leſſee ſurrender part to the leſſor, the rent ſhall be apportioned. So it 
the leflor recovereth part of the land in an action of waſte, or entereth for a forfeiture in part, 
the rent ſhall be apportioned. 2 

[2] 50 likewiſe if the leſſor granteth part of the reverſion to a ſtranger, the rent ſhall be 
apportioned ; for the rent is incident to the reverſion. [+] 80 it is if tenant by knights ſer- 
vice by his laſt will and teſtament in writing deviſcth the reverſion of two parts of the lands, 

he deviſee ſhall have two parts of the rent, 3 
g And theſe caſes are in _=_ opinion rightly adjudged againſt a ſudden opinion in Hil. 6. 


and 7. E. G. reported by ſerjeant Bexdloe to the contrary. Note, what inconvenience ſhould | 


follow, if by the ſeverance of the reverſion the rent ſhould be extinct. 


P urchaſje parcell de la terre. This is intended of a fee ſimple, 
tor 


* 


(1) Acc. Dy. 253. a. for there is a caſe, in which it was held, that a rent charge ſhould go to' the heir, thou 


were not mentioned, except in the clauſe of diſtreſs. 
(2) Sce acc. in the comment on ſect. 537. poſt. fol. 305. a. 


(3) But Hobart, who arguendo puts the like cale, obterves, that the tenant is not compellable to attorn. Hob. 25. 
(4) This ſeems a miltake ; at leaſt I cannot find any paſſage of the kind in Littleton. In one copy which I have ofthe Co 
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(Ant. 146. b.) 


[4d] 8. H. 4- 1g- 
(Poſt. 308. b.) 


(1. Ro. Abr. 233.) 
Hil. 14. Eli. 


ſe 9. H. 6. 12. 53. 
F. N. B. 152. D. E. 


Un i 
22. E. 4. le darrein caſe gi. 
7. H. 6. 9. H. 6. 1. 3. H. 7. 33. 


Ward's caſe cited in 2. Co. in 
Heyward's caſe fo. 36. 


9. H. 6 43. 


Brookes tit. apportionment 28. 


18. E. 3. 49. 28. Aſſ. 32. 
3. All. 18. 18. E. 2 Avow- 
rie 218. Vid. 6. Co. 1. 2. in 


Bruerton's caſe. Vid. 8. Co. 10g. 
106. in Talbot's caſe. 
(1. Ro. Abr. 234. Poſt. 215.) 


[z] 14. H. 8. 12. Vid. 8. Co. 
79. in Wilde's caſe. Paſch. 
39. Eliz. R. 233. So it Was 
adjudged inter Collins and Hard- 
ing. 

(13. Co. 57.) 

4] Trin. 43. Eliz. Rot. 94g. 
inter Welt & Lailels. & Hill. 
42. Eliz. Rot, 108. in communi 


banco inter Ewer & Moyle. 
gh heirs: 


ke 


- 22 . #4 44- — 4 * 
__ * A2 Py.” 16.4 J. 
2 


upon Littleton, the whole of this paſſage is ſtruck through with a pen; and in another it is ſcored under as doubtful. 


(5) Ant. fect: 216. | 
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Lib. 2. Cap. 12. Of Rents. Sect. 222. 


(i) 32, H. 8. tit. Extinguiſh- for if there be a lord and tenant of 40 acres of land by fealty and 20 ſhillings rent [i], if 
2 _ 1 771 vel the tenant maketh a gitt in taile, or a leaſe for life or yeares, of parcell thereof to the lord, 
(Goldſb. 44. 1. 1 938. in this caſe the rent ſhall not be apportioned tor any part, but the rent thall be ſuſpended for 
9. Co. 135. 1. Ro. Abr. 295. the whole : for a rent ſervice (faith Littkton) ney be extinct for part, and apportioned for the 
reſt ; but a rent ſervice cannot be ſuſpended in part by the act of the partie, and in for other (1) 
part. So it is if the leſſor enter upon the leſſee for lite or yeares into part, and thereof dis- 


ſeiſe or put out the leſſce, the rent is ſuſpended in the whole, and ſhall not be apportioned for 


Par EAS © 41 any part. And where our bookes * ſpeake of an apportionment in caſe where the leſſor enters 
5 * * * * 8. b. upon the leſſee in part, they are to be underſtood where the leſſor enters lawfully, as upon a 
(1. Ko Abe. 235.) d ſurrender, forfeiture, or ſuch like, where the rent is lawfully extinct in part. And yet by act in 

29. E. 3. Dower 138. law a rent ſervice may be ſuſpended in part, and in e for part. * As when the gardian 


in chivaltie entreth into the land of his ward within age, now is the ſeigniorie ſuſpended : 
but if the wife of the tenant be endowed of a third part of the tenancie, now ſhall the 
pay to the lord the third part of the rent. And ſo it is it the tenant give a part of the tenan- 
cie to the father of the lord in taile, the father dieth, and this deicends to the lord; in this 
caſe by act in law the ſeigniorie is ſuſpended in part and in e for part, and the ſame 
law is of a rent charge. 

Likewiſe a ſeigniorie may be ſuſpended in * by the act of a ſtranger. * As if two joyn- 
tenants or coparceners be of a ſeigniorie, and one of them diſſeiſe the tenant of the land, 
the other joyntenant or coparcener ſhall diſtreine for his or her moitie. | 

Concerning the apportionment of rents, there 1s a difference betweene a grant of a rent, 
Q 12. H. 4 17. 1. Ed. 2. and a reſervation of a rent: for [+] if a man be ſeiſed of two acres of land, of one in fee 

oer 164. 30. All. p. 12. ſimple, and of another in taile, and by his deed grant a rent out of both in fee, in taile, for 
life, &c. and dieth, the land intailed is diſcharged, and the land in fee ſimple remaines charged 
with the whole rent; for againſt his owne grant he ſhall not take advantage of the weake- 
[{] 20. H. 6. 3. 9. E. 4. 1. 2. neſſe of his one eſtate in part. [I] But if he make a gift in taile, a leaſe for life or for yeares 
35- H. 8. Dyer 56. 7. E. 6. of both acres, reſerving a rent, the donor or leſſor dieth, the iſſue in taile avoydeth the gift 
Dyer 82. 9. E. 3. 6. H. 4 17. ſhall b ioned; for ſeeing th is reſerved d 
4 Ro. . 235. or leaſe, the rent ſhall be apportioned ; for ſeeing the rent 1s reſerved out of and for the whole 
land, it is reaſon that when part is evicted by an elder title, that the donee or leſſee ſhould not 
be charged with the whole rent, but that it ſhould be apportioned ratably according to 
the value of the land, as Littleton here ſaith. 
[=] Dod. & Stud. Ii. 2. c. 17. [u] If a man grant a rent charge out of two acres, and after the grantee recovereth one 
h of the acres againſt the grantor by a title paramount, the whole rent ſhall iflue out of the 
other acre : but if the recoverie be by a faint title by covine, then the rent is extinct for the 
whole, becauſe he claimeth under the grantor. 

If a man infeoffeth B. of one acre in fee upon condition, and B. being ſeifed of another acre 
in fee granteth a rent out of both acres to the feoffor, who entreth into the one acre for the 
condition broken, the whole rent ſhall iſſue out of the other acre; becauſe his title is paramount 
the (3) grant. Butif a man maketh a leaſe for life of blacke acre and white acre, reſerving 
two ſhillings rent, upon condition that if the leſſee doth ſuch an act, &c. that then he ſhall have 
fee in blacke acre, the leſſee performes the condition, albeit now by relation he hath the 
fee ſimple ab initio, yet ſhall the rent be apportioned ; for that the reverſion of one acre where- 
unto the rent was incident is gone from the leſſor; and ſo note a diverſitie betweene a rent in 
groſſe and a rent incident to a reverſion, concerning the apportionment thereof. And yet in tome 
caſes a rent charge ſhall not be wholly extinct, where the grantee claimeth from and under 
the grantor. As if B. maketh a leaſe of one acre for life to A. and A. is ſeiſed of another acre 
in fee, 4 granteth a rent charge to B. out of both acres, and doth waſt in the acre which he 
holdeth for life, B. recovereth in waſt ; the whole rent is not extinct, but ſhall be apportioned ; 
and vet B. claimeth the one acre under A. And fo it is if A. had made a feoffinent in tee, and B. 
had entred for the forfeiture, the rent is to be apportioned, and is not wholly extinct : and the 
reaſon hereof is, for that it is a maxime of law, that no man ſhall take advantage of his owne 
wrong, nullus commodum capere poteft de injurid ſud proprid ; (4) and therefore ſeeing the waſt 
and forfeiture were committed by the act and wrong of the leſſee, he ſhall not take advantage 
thereof to extinguiſh the whole rent: and the whole rent cannot iſſue onely out of the other 
acre, becauſe the leſſor hath the one acre under the eſtate of the leſſee, and therefore it ſhall 

* Dyer Mich. 7. & 8. Eliz. be apportioned, * If the king give two acres of land of ogaal value to another in fee, fee 
Manuſcript. The earle of Hun- tajle, for life or yeares, reſerving a rent of two ſhillings, and the one acre is evicted by a title 


* 30. AT. p. 12. 


® 27. E. 3. 88. 


—— 404 b. Briefe de paramount, the rent ſhall be apportioned. | 
10. 3 . . = = * . 
deonerando pro rata port. Mes fi un home tient ſa terre, &c. per ſervice de render annuelment, 


Sc. un chival ou un eſperon d'or, Sc. ſi en tiel caſs le ſeignior purchaſe 


parcel de la terre, tiel ſervice eft ale. (5) 
| Chival. 


(1) This poſition is denied by lord Hale and the court of king's-bench in the caſe of Hodgkins v. Robſon and Thornhorow, 
Mich. 27. Cha. 2. See the report of that caſe in 1. Vent. 277. 2. Lev. 143. and Pollexf. 141. 

(2) Acc. in Aſcough's caſe, 9. Co. 135. b. and there the reaſon is expreſſed, namely, that one coparcener ſhall not be pre- 
judiced by the tortious act of the other. See alſo acc. poſt. 188. a. | 


(3) See the caſe of dower, poſt. 150. a- : = 
(J) So alſo by the tortious att of the leſſee a condition may be apportioned ; though in general it is not divifible by act of 


the parties. Poſt. 275. a. & 4 Co. 120. a. 8. Co. 79. b. ; 
(5) What ſervices ſhall be extinguiſhed by the lord's purchaſe of part of the land, and what ſhall be apportioned or remain, 


is explained much at large in Talbot's caſe, 8. Co. 105. and in Bruerton's caſe, 6. Co. 1. 


Lib. 2. Of Rents. 


Chival. Nota, in Latine deſtrarius is a great horſe or horſe of ſervice, of the French 
word deſtrier ; palfridus a horſe to travell on (1), of the French word paifray ; and run- 
cinus a nagge (you ſhall often read of them in record) it commeth of the Italian word rou- 
cino. But admit that parcell of the land holden by ſuch entire ſervice come to the lord by 
deſcent, whether ſhall the entire ſervice wholly remaine, or be extinct? And it is holden, that 
in ſome caſe it ſhall be extinct for the whole, as ſuit ſervice, and ſuch other entire annuall 
ſuit ſervices. But if the ſervice be to render yearly at ſuch a feaſt a horſe, or the like, and 
the tenant infeoffe the tather of the lord of part, which deſcends, yet the feoffor ſhall hold 
by a horſe, becauſe the ſervice was multiplied, and each of them, vz. the feoffor and the 
fcoffee, held by a horſe. 

A. hath common of paſture ſauns nombre, in twenty acres of land, and tenne of thoſe acres 
deſcend to A. the common ſuuns nombre is entire and incertaine, and cannot be apportioned, 
but ſhall remaine. But if it had beene a common certaine (as for ten beaſts), in that caſe 
the common ſhould be apportioned. And fo it is of common of eſtovers, of turbarie, of piſcharie, 
&c, And yet in none of theſe caſes, the deſcent, which is an act in law, ſhall worke any 
wrong to the ferre-tenant; for he ſhall have that which belongeth to him, for the act in law 
ſhall worke no wrong (2). 

If three joyntenants hold by an entire yearly rent, as a horſe, or of a graine of wheat, and 
the tenants ceſſe by two yeares, and the lord recover two parts of the land againſt two of 
them, and the third ſaves his part by tendring of the rent, &c. and finding ſuretie ; albeit the 
lord come to the two parts by lawful recovery, grounded upon the default and wrong of the 
two joyntenants, yet ſhall the entire annuall rent be extinct (3). 

It the tenant holdeth by fealty and a buſhell of wheat, or a pound of comyn, or of pepper, 
or ſuch like, and the lord purchaſeth part ot the land, there ſhall be an apportionment, as well 
as if the rent were in money : and yet if the rent were by one graine of wheat, or one ſeed 
of comyn, or one pepper corne, by the purchaſe of part, the whole ſhould be extinct, 
But if an entire ſervice be pro bozo publico, as knights ſervice, caſtle gard, cornage, &c. for 
the defence of the realme, or to repaire a bridge or a way, to keepe a beacon, or to keepe the 
king's records, or for advancement of juſtice and peace, as to ayd the ſherite, or to be con- 
ſtable of England (4), though the lord purchaſe part, the ſervice (5) remaines, So it is if the tenure 
be pro opere devotionis five pictatis, as to find a preacher, or to provide the ornaments of ſuch 
a church; or pro pere charitatis, as to marry a poore virgin, or to bind a poore boy apprentice, 
or to feed a poore man. And fo note a diverſity betwecne theſe caſes, and entire ſervices for 
the private benefit of the lord, 
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Anno 6. R. 1. Rot. 5s. War. 
Bruerton's caſe.6. Co. 2. 34. AT. 
15- 35. H. 6. Exec. 21. Pl. Com. 
72. 40. E. 3. 40. 3. E. 8. tit. 
Avowric 206. 


(2. Init. 30g. 8. Co. 10g.) 


F. N. B. 209. 40. E. 3. 40. 


Vid. Litt. cap. tenant in common 
71. b. 6. Co. 1. 2. in Bruer- 
ton's caſe. Lit. f. 49. 11. H. 3. 
12. b. 24. H. 8. Tenures 53. 
Brooks. 33. H. 6. 6. 11. El. Dy. 
283. 16. E. g. Avowrie 92. 


Seek. 443. 


BUT if a man hold 
his land of another, 
by homage fealty and 


eſcuage, and certaine 


MES / un home 
tient Ja terre 
dun auter, fer ho- 


mage flaltie & ef. 


PUrchaſe parcel de la 


terre, &c. Here, by 
this Sc. is implyed, that the 
reaſons, wheretore homage and 
fealty remaine and are not ex- 


Bruerton's caſe ubi ſupm. 
(6. Co. 10.) 


cuage, & per certaine rent, 1t the lord pur- "__ in this _ we + Deſt, be- 
. . CAuie it can be no 1otle to the 
rent, 7 le ſeignior chaſe part of the land, tenant, as it might in the caſe 


&c. in this caſe the 
rent ſhall be appor- 


tioned, as is aforeſaid: 


purchaſe parcel de la 
terre, &c.entiel cas te 
rent ſera apportian, 


of an horſe or other entire 
ſervice; for there it may bee 
the remaant is not ſufhcicnt 


in value to pay it. Secondly, 5 F. 2. Avowr ie. 206. 


| 8 . i there is no land, but it muſt 
come eſt avant dit. mes but yet in this caſe be holden by | Rs ſervice or 
uncore en CC caſe the homage and feal- other ; and homage and fealty 


[ bomage & fealty de- 
murront entier a le 
ſeignior; car leſeignior 
avera le bomage & 
Jealtie de fon tenant 
pur le remnant de les 


ty abide entire to the 
lord; for the lord 
ſhall have the homage 
and fealty of his te- 
nant for the reſt of the 
lands and tenements 


(1) It is uſed in this ſenſe in a writ in F. N. B. 93. J. 

(2) This ſame maxim is cited and applied ant. fol. 148. 2, | 

(3) A lcarned obſerver on the Coke upon Littl-ton, whoſe MSS. notes I have, objects to it as againſt reaſon, that the lord 
ſhould loſe his fcrvice from the third jointenant, However, the year-book of E. 4. cited by lord Coke, is an authority for the 
poſition ; and further it ſhould be conſidered, that the caſe ſuppoſed is of an zxtire rent, that is, of one incapable of 


divilion. 
(4) See poſt. 165. à. 
(5) Acc. poſt. 149. b. 


4H 


are the freeſt and leaſt charge- 
able ſervices to the tenant. 


Pur ceo que ttel ſer- 
vices ne ſont paſſe an- 
nual ſervices, &c. This 
is ratio Kuna, but not unica, as 


it appeareth by that which 
hath 


Lib. 2. 


{plowd. 96. a.) 
Brenerton's caſe 6. Co. 
Talbot's caſe 8. Co. 104. 
8. H. 7. 11. 

(Tod. x76. b. 18 b.) 


57. E. 3- 29. Talbot's caſe 
. Co. 104 


Rruerton's caſe 6. Co. 1. 2. 
Talbot's caſe 8. Co. 104. 


3. E. 2. Avowrie 200. 
21. E. 3. 58. b. 34. AT. 15. tit. 
apportionment. b. 28. g.Afl. 22. 


30. Aſſ. Pl. 12. 


(Ant. 148. b.) 


34 H. 6. 41- b. 


Cap. 12. 


hath beene ſaid, If there be 
lord and tenant by fealite 
and herriot ſervice, and the 
lord purchaſe part of the land, 
the herriot ſervice is extinct, 
(and yet it is not annuall, 
but to bee paid at the death 
ot the tenant) becauſe it is 
entire and valuable. 


Solonque Pafferance 
& rate de la terre, 


Sc. Here is by this (Sc.) 
implyed, that in ſome caſe 
where it 1s entire and valua- 
ble, and not annuall, it ſhall 


Of Rents, 


ferres et tenements te- 
uus de luy, come il a- 
voit adevant (1), pur 
ces que tiels ſervices ne 
font pas annuals ſer- 
vices, et ne poyent 
eftre apportion, mes 
Feſcuage poit, & ſerra 
apportion ſolonque Faf- 
ferance et rate de la 
terre, &c. 


Sect. 224. 


holden of him, as hee 
had before, becaute 
that ſuch ſervices are 
no yearely ſcrvices, 
and cannot be appor- 
tioned, but the eſcu- 
age may and ſhall bee 
apportioned accord- 
ing to the quantitie 
and rate of the land, 
&c. | 


not (as hath beene ſayd) be extinguiſhed by purchaſe of parts: “ as knights fervice which 
is to be performed by the body of a man, if the lord purchaſe part, yet the tenure by knights 
ſervice remaines for the reſidue, g pro bono as" & pro defenſfone regni ; (2) but the elcu- 
age ſhall be apportioned, as here Littleton ſaith, becauſe that is for the benefit of the lord, 
and yet it is ealaall, and not annuall And where our author ſpeaketh of ſervices, it is im- 
vlied, that a herriot cuſtome, though it be entire, valuable, and not annuall, by the purchaſe 
of part ſhall not be extinct, On the other part, when the tenure is by an entire fervice, 
and the tenant alien part of the tenancie, in what cafes the rent ſhall be multiplyed (that is) 
where the feoffor and the alienee ſhall pay the entire rent ſeverally, (3) (for regularly it hold- 
eth, that gr in partes dividi nequeunt ſolida a fingulis preflantur) and where not, you may 


read at large in my * Reports. 
And by this (Sc.) is alſo 


implyed, that the apportionment ſhall not be according to the 


quantity of the land, but according to the quantity or value thereof, (4) as by that which hath 


beene ſaid appeareth, 


Note here a diverſity, when 
the grantee of a rent 
charge commeth to a part of 
the land charged by his owne 
act, and when by the courſe 
of law. (6) 

Purchaſe parcel de 


les tenements charges 


en fee. And ſo it is if the 
tenant giveth to the father of 
the grantee part of the land 
in taile, and this deſcend to 
the grantee, the rent ſhall be 
apportioned ; and fo by act in 
law a rent charge may bee 
ſuſpended for one part, and 
in ee for another. 

And ſo it is, if the father be 
grantee of a rent, and the ſon 
purchaſe part of the land 
charged, and the father dieth 
after whoſe death the rent de- 
ſcends to the ſon, the rent 
ſhall be apportioned ; and ſo 
it is if the grantee grant the 
rent to the tenant of the land, 
and to a ſtranger, the rent is 
extinct but for a moitie, 


(x) In L. & M. &c. is here added. 


(4) Acc. infra, ſect. 224. 
(5) The word rent is here inſerted in L. & M. 
(6) Acc. ant. 147. b. 


Sect. 224. 


Tem, fs home ad un 

rent charge, & ſon 
pier purchaſe ter 
de les tenements charges 
en fee, & moruſt, 
& cel parcel deſcend 
a ſon fits, que ad le 


rent charge, ore cel 


(5) charge ſerra ap- 
portion ſolonque le va- 


lue de la terre come ef 
avantdit de rent ſer- 


vice; pur ceo que tiel 


portion de la terre 
purchaſe per la piere 
ne vient al fits per ſon 
fait demeſne, mes per 
diſcent & per courſe 
del ley. 


A Lo, if a man hath 
a rent charge, and 

his father purchaſe 
parcell of the tene- 
ments charged in fee, 
and dieth, & this par- 
cell deſcends to his 
ſonne, who hath the 
rent charge, now this 
charge ſhall be appor- 
tioned according to 
the value of the land, 
as is aforeſaid of rent 
ſervice ; becauſe ſuch 
ortion of the land 
purchaſed by the fa- 
ther commeth not to 
the ſonne by his owne 
fact, but by deſcent 
and by courſe of law. 


It 


Lib. 2. Of Rents. Sect. 225. 


If a man hath iſſue two daughters, and grant a rent charge out of his land to one of them 
and «licth, the rent ſhall be apportioned ; and it the grantee in this caſe enfeoffeth another of 
her part of the land, yet the moity of the rent remaineth ifluing out of her ſiſter's part, becauſe 
the part of the grantee in the land by the deſcent was diſcharged of the rent. But in all 
theſe caſes where the rent charge 1s apportioned by act in law; yet the writ of annuity 
faileth; for it the grantee ſhould bring a writ of annuity, he muſt ground it upon the grant 
by deed, and then muſt he, as it hath beene ſaid, (1) bring it for the whole. 


Annua nec debitum judex non ſeparat ipſum. 


Alfo in reſpect of the realty the rent is apportioned. But the perſonalty is indiviſible, and 
by act in law ſhall not be divided. It execution be ſued of body and lande upon a ſtatute 
merchant or ſtaple, and after the inheritance of part of thoſe lands deſcend to the conuiee, 
all the execution is avoided ; for the duty is perſonall, and cannot be divided by act in law (2). 


Ne vient al fitz per ſon jait demeſue, mes per diſcent & per courſe delley. 

If the father within age purchaſe part of the land charged, and alieneth within age and dy- 
eth, the ſonne recovereth in a writ of dum fuit infra #tatem, or entereth: in this cate the act of 
law 13 mixt with the act of the party, and yet the rent {hali be apportioned ; for after the 
recovery or entry the ſonne hath the land by deſcent, 

So it is in caſe the ſonne recovercth part of the land upon an alienation by his father, dum 
uon fuit compos mentis, the rent ſhail be apportioned for the cauie aforeſaid. 

A man ſeiſed of lands in a fee taketh wife, and maketh a fcoffment in fee, the feoffee grants 
a rent charge of x. pound out of the land to the feoffor and his wife and to the heires of the 
huſband, the huſband dyeth, the wife recovereth the moity for her dower by the cuſtome ; 
the rent charge ſhall be apporttoned, and ſhe may diſtreine for five pound, which is the moity 
of the reat (2). In which caſe two notable things are to be obſerved. Firſt, albeit the dower 
be by relation or fiction of law above the rent (4), yet when the wife recovereth her dower, ſhe 
ſhall not have her entire rent out of the reſidue; for a relation or fiction of law ſhall never 
worke a wrong or charge to a third perſon, but iz fione juris ſemper eff @quitas. Secondly, 
that albeit her one act doc concurre with the act in law, yet the rent mall be apportioned. 


Sect. 225. 


Zen, f. foit ſeignior A Lſo if there bee TT le ſeignior gran- 
S tenant, & le te- lord and tenant, ta le rent, &c. 


nant tient de fon ſeig- and the tenant holds 80 it is if the lord releaſe 
| the rent to the tenant fa- 


nior per fealty & cer- of his lord by fealtie „ing che fealty, the rent is 


taine rent, & le ſcigniar and certaine rent, and em But 6 hoe, be 1 
granta le rent per fon the lord grants the ct 1 * rr 


fart a un ater, Se. rent by his deed to deed reciting the tenure re- 


reſervant aluy le: fealty, another, reſerving the n 
& le tenant atturna al fealty to himſelfe, and ſeigmory remaines, and he 


grantee de le rent, ore the tenant atturnes to {hall have the rent as a rent 
ſervice, and the fealty inc1- 


tiel rent eft rent ſeck the grantee of the dent to it; for the ſaid rent 
a le graniece ; pur ceo rent, now this rent is is as much to ſay as the rent 


P 1 ſervice whereunto fealty 1s 
que les tenements ne rent leck to the gran- incident. 


font tenus del gran- tee; becauſe the tene And if the lord hath iſſue 


: N two daughters and dieth 
47 (5 ) de le rent, mes ments are not holden and upon partition the feal- 


font ftenus del feig- of the grantor of the tic is allotted to the one and 


niar que reſerve a luy rent, but are holden of the rent to the other, the ſhall 
have the rent as a rent 


Jealtie. | the lord who reſer- cre. 
ved to him the fealtie. If there be lord of a man- 
8 nor and tenant by fealty, 
ſuit of court and rent, the lord grant the fealty ſaving to him the ſuit of court and 
rent, the ſaving is good for the rent, but not tor the ſuit to court; becauſe the gran- 


tee 


(1) Ant. 144. b. near the end. 
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9. AT. 22, 


8. R. 2. Annuity 21. 


Pl. Com. 72. 
35- H, b. tut, Execut. 21. 
15.E. 4. 5. 


5. E. 2. Avowry 206. 


3- Co. 29. in Butler & Baker's 


caſe, 


12. E. 4. 11. 9. E. 3. 1. 40. E. g. 
22. b. 13. E. 3. tit. Releaſes 36. 
(Poſt. 131. a.) 


leaſe all his right in the land 


17. E. g. 72. b. 


17. Z. 3. 7a. b. 


(2) Ace. 2. Ventr. 327. For other inſtances of the indiviſibility of debts and perſonal duties, ſee F. N. B. 46. a. Keilw. 


106. a. Bro. Nov. Caf. pl. 52.135. Hetl. £3. March. $6. 61. 
(3) This ſime caſe is cited and approved of in Aſcough's caſe, 8. Co. 135. b. 
(4) Sce the cafe of condition ant. 148. b. 
(5) Grantee inſtead of graztor in L. & M. & Roh. which is agreeable to the ſenſe of the paſſage. 


» 
- 


Lib. 2. 


Cap. 12. Of Rents. Sect. 226, 


tee can keepe no court, and there is no tenure of the grantor, and therefore the {uit of court 
is loſt and periſhed in that caſe. | 

If the donee hold of the donor by fealty and certaine rent, and the donor grant the 
ſervices to another, and the tenant atturne, ſome have faid the rent ſhall not paſſe, becauſe 
the rent cannot paſſe but as a rent ſervice being granted by the name of ſervices; and the 
fealty cannot paſſe, becauſe as hath beene ſaide (1) the fealty is incident inſeparable to the 
reverſion. But it ſeemeth, that the rent ſhall paſſe as a rent ſecke ; (2) becauſe at the time of 


the grant it was a rent ſervice in the grantor, and therefore there be words ſufficient to paſſe 


„E. 3. b. Fitz Warren's caſe. 
7. E. 3. 2. 3. Adjudged. 
31. AM. 31. 17. AM. 10. 32. 
Aſſ. pl. to. F. N. B. 178. D. 


22. H. 6. 3. b. 4. E. 3. AT. 
449. 28. H. 8. Dier gi. 


* 31. Aſſ. 23, 22. AT. 53. 


(Mo. 190. 1. Leon: 14.) 


41 40. E. 3. 22. Curiam. 
[a] 40. E. 3. 22. per Cur 


d] 44. E. g. 19. 20. 39. H. 6. 
15 29. Aff. pl. 30. 26. Aſſ. 


p- 38. 


| (1) Ant. 143+ 2. 


it to the grantee, and it is not of neceſſity that it ſhall be a rent ſervice in the hands of the 

rantee. . 
5 If there be lord and tenant by fealty and certaine rent, and the lord by deed grant the 
rent in fee ſaving the fealty, and grant further by the fame deed that the grantee may diſ- 
treine for the ſame rent in the tenancy, albeit a diſtreſſe were incident to the rent in the 
hands of the grantor, and although a tenant attorne to the grant, yet cannot the grantee 
diſtraine ; for the diſtreſſe remaines as an incident inſeparable to the ſeigniory, for then 
the tenant ſhould be ſubject to two ſeverall diſtreſſes of two ſeverall men. (3) And ſo it is if 
the lord in that caſe grant the rent in tayle or for life, ſaving the fealty, and further grant thar 
the grantee may diſtreine for it, albeit the reverſion of the rent be a rent ſervice, yet the do- 
nee or grantee ſhall have it but as a rent ſecke, and ſhall not diſtreine for it. 

It is to bee obſerved, that where a rent ſervice 1s become a rent ſecke by ſeverance of the 
ſame from the ſeigniory, that now the nature of the rent is changed; for if the grantee pur- 
chaſe part of the land, the whole rent ſhall be extinct. And whereas in an aſſiſe for a rent 
ſervice, all the tenants of the land need not to be named, but ſuch as did the difleifin ; yet in 
aſſiſe for the rent ſeck, which ſometimes was a rent ſervice, all the tenants muit be named, 
as in caſe of a rent charge, albeit he were difleiſed but by one ſole tenant, “ But if the lord of 
a mannor releaſe the fealty to his tenant ſaving the rent, or that a meſnalty become a rent 
by ſurpluſage, (4) thoſe that are now ſecke (and ſometimes were ſervice) are part of the 
mannor ; but a rent charge cannot be part of a mannor, 


Attorne, Sc. Of attornement ſhall bee hereafter ſaid in his proper chapter 
and place. | 


Sect. 226. 


G1 le ſeignior woet 
granter per ſon 


fait le homage, &c. It is 


to be obſerved, that where the 
ſeigniory is by homage 
fealty and rent, [a] if the 
lord grant away the ho- 
mage, the fealty ſhall paſle ; 
for fealty is an incident inſe- 
parable to homage [, and can- 
not by any ſaving in any grant 
be ſeparated from it, for ho- 
mage cannot be ſole or alone. 


But the rent (though it be not 


ſaved)ſhall not paſſe in that caſe; 
becauſe the rent is not incident 
to homage : and ſo it is if there 
be lord and tenant by fealty 
and rent, and the lord grant 
over the fealty without any 
ſavings, the rent paſſeth not. 
But fealty hath an incident 
inſeparable belonging to it, 
which by no ſaving can bee 
ſeparated, and that is a diſ- 
trefle ; for, as Littleton ſaith 
here, a ſervice cannot be ſeck 
(that is) without ſome 


EN meſme le man- 
ner eſt, ou home 
tient ſa terre per ho- 
mage fealtie et cer- 
tainerent, ſile ſeignior 
grant la rent, ſavant 
a luy le homage, tie! 
rent apres tiel grant 
eſt rent ſecke, Mes 
la ou terres ſont te- 
nus per homage fe- 
alty et certeine rent, 
i le ſeignior voet gran- 
ter Ar jou fait le bo- 
mage de ſon tenant 
a un auter, ſavantauy 
le remnant de les ſer- 
vices, et le tenant at- 
turna a luy ſolonque 
le forme del graunt ; 
en ceſt caſe le tenant 


(2) See poſt. 152. a. the comment on ſe. 230. and note 6. there. 


(3) This only ſhews, that the tenant cannot be made liable to two ſeveral diſtreſſes b 
is otherwiſe, of which lord Coke gives an inftance poſt. 164. b. 


IN the ſame manner, 

where a man holds 
his land by homage 
fealty and certaine 
rent, if the lord grant 
the rent, ſaving to him 
the homage, ſuch rent 
after ſuch grantis rent 
ſeck. But there where 
lands are holden by 
homage fealty and 
certaine rent, if the 
lord will grant by his 
deed the homage of 
his tenant to another, 
ſaving to him the 


remnant of his ſer- 


vices, and the tenant 
atturne to him accor- 
ding to the forme of 
the grant; in this caſe 

tiendra 


y ad of his lord. But on a# of law it 


(4) This pailage being ſhortly expreſſed may to ſome be obſcure. The caſe intended is that of lord meſne and tenant, 


where the rent from the tenant to the meſne is 


reater than the latter pays to the lord, and the lord purchaſes of the te- 


nant ; the conſequence of which is, that the meſne becomes intitled to the ſurpluſage rent from the lord, namely, to ſo much 


as the rent from the tenant to the meſne exceeds the rent to the lord from the meine. 


and fol. 154. b. and 309. b. 


See W. Jo. 234. and poſt. ſect. 224. 


Lib. 2. 


tiendra ſa terre del 
grantee, & le feignior 
que grantaſt le homage 
n avera forſgue le rent 
come rent fecke, & ne 
unques diſtreynera pur 
le rent (1), pur ceo 
gue homage ne feal- 
fre ne eſcuage ne 
port eftre dit ſeck, car 
nul ciel ſervice poit 
Are dit ſeck. Car 
celuy, que ad ou doit 
aver Homage ou feal- 
tie ou eſcuage de ſa 
terre, poit per cone 
mon droit difireyner 
pur ceo S il ſoit ade- 
rere; car homage feal- 
tie & eſcuage ſont 
fervices, per queux 
ferres ou tenements 
font tenus, &c. & ſont 
zrels, que en nul maner 
Foient etre priſes forſ- 


que come ſervices, &c. 


Of Rents. 
the tenant ſhall hold 
his land of the gran- 
tze, and the lord who 
granted the homage 
{hall have but the rent 
as arent ſeck, and ſhall 
never diſtrain for the 
rent, becauſe that ho- 
mage nor fealty nor eſ- 
cuage cannot bee ſaid 
ſecke, for no ſuch ſer- 
vice may be ſaid ſecke. 
For he, which hath or 


ought to have homage 


fealty or eſcuage of 


his land, may by com- 
mon right diſtreine 


for it, if it bee be- 


hind; for homage 
fealtic and eſcuage are 
ſervices, by which 
lands or tenements 
areholden,&c.and are 
ſuch ſervices as in no 
raanner can bee taken 


but as ſervices, &c. 


Sect. 227. 


diſtreſſe belonging to it, for 
then it were not a ſervice, and 
ſo of homage and eſcuage. 


Terres ou tenements 


font tenus, &c. By 


this (Sc.) and out of this 
{ſection it may be collected, 
that if [c] there bee lord and 
tenant by fealty and rent, 
the annuall rent, Which is 
a profitable ſervice, is of high- 
er and more reſpect in law 
then the fealty; and there- 
fore by the grant of the rent 
the fealty ſhall paſſe as an 
incident thereunto ; but it is 
an incident ſeparable, and 
therefore may be by a ſaving, 
as Littleton hath (2) ſaid, ſepa- 
rated trom it. And ſo when 
the tenure is by fealty and 
rent, and the rent be recover- 
cd, the fealty ſhall includ- 
edly bee recovered. [d] And 
where the tenure is by ho- 
mage fealty and rent, by 
the recovery of the rent with 
the appurtenances upon a for- 
mer right, the homage and 
fcalty alſo ſhall bee reſtored 
by neceſſity and indulgence of 
the law ; for ſeeing the law 
giveth no præcipe for the ho- 
mage and fealty, but for the 
rent only, reaſon would, that 
by the recovery of the rent 
the whole entire ſeigniory ſhall 


be inclufively reſtored (3) in that caſe. But if the recovery be without title (4), there the rent 
is recovercd as a rent ſeck, for that worketh no more then a grant“; but by the recovery of a 
mannor, whether it be by title or without title, homage fealty and all other ſervices parcell of 
the mannor are recovered. And albeit fealty cannot bee divided from homage by grant (as 
hath beene ſaid) yet by extinguiſhment it may [el. As if there be lord and tenant by homage 
fealty and rent, and the lord releaſe the ſeigniory and ſervices, or all his right in the land 
ſaving the fealty and rent, or ſaving the ſaid rent, or if he by expreſſe words releaſe the homage 
faving the fealty and rent, there the fealty and rent remain, for the homage is extinct. And 


fo note a diverſity betweene a front and a releaſe in that caſe. But ſo long as homage conti- 
nues, the fealty cannot be divided from it. | 


For [que come fer vices, Sc. Here is implyed a diverſity betweene theſe corpo- 
rall ſervices of homage tealty and eſcuage, which cannot become ſecke or dry, hut make tenure 
whereunto diſtreſſes eſcheats and other profits bee incident, and other corporall ſervices, as to 
plough, repaire, attend, and the like, and all rents whatſoever, tor they may become ſecke or 
dry aud make no tenure, 


Sect. 227. 
AJES auterment eff BVT otherwiſe it is of 


de rent, que fuit a rent, which was 

un foits rent ſervice; once rent ſervice; be- rent oue diſtres, come 
fur ceo que quant cauſe when it is ſevered eff dit. U For 
| the 


ET le ſeignior ne 


* (1) In L. and M. here follow theſe words, viz. Pur ceo gue ſc alte ne poet eftre ſevere de homage et. But they are not in the 
Oh. edition, 


(2) Sect. 225. fo. 150. a. 


poet grant tiel 
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Fc] 44. E. 3. 19. 26. Aſſ. 38. 
29. All. p. 20. 9. E. g. 2. 39. 
H. 6. 24. 25. 27. H. B. 20. 8. 
E. 4. 28. 


ſd] Temps H. 8. Br. tit. inci- 
dents 24. 44. E. 3. 19. 29. All. 
20. 29. H. 6. 44. 25. 


(Ant. 148. b.) 
* Vide tett. 149, 


ſe] 9. E. 3. 1. 


(Ant. 230. a.) 


[/] 7- E. 3. 2. 3. 


(3) So if land, to which common 1s appendant or appurtenant, be recovered in aſſiſe of novel diſſeiſin, it is a tacit recovery 
of the common alſo. Poſt. 154. b. It is the ſame on recovery of a manor, to which a villein is regardant. Poſt. 306. b. So re- 


mitter to the principal is remitter to the acceſſary. Poſt, 349. b. All this is agreeable to the rule, that acceſorium ſequitur ſuum 


principale, which is cited in the next folio. See 152, a. and the caſe of trees in 11. Co. 49. b. 


(4) Of recovery evithout title, where uſcd to mean a common recovery, ſee ant. 104. a. Of recovery without title, as diſtin» 


guiihed from a common recovery, read poſt. 362.4. 
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Lib. 2. 


Le 7. E. 4 11. 3, H. 7. 45: 


[4] 41- E. 3. 16. 


[i] 12. E. 4. 3. 32. H. 8. tit. Pa- 
tents. Br. 26. All. 66. 48. E. 3. 
9. b. Dod. & Stud. Ii. 2. Ca. 9. 


Cap. 12. 


the diſtreſſe is an inci- 
dent inſeparable to the 
fealty, as hath been faid 

], and therefore a re- 
caſe of diſtreſſe is void, 


Incident, Inci- 
dens, a thing appertain- 
ing to or following an- 
other as a more worthy 
or principall ; whereof 
you ſee here, and in di- 
vers other places of Lit- 


Of Rents. 


il eft ſover per le grant 
le ſeignior de les au- 
ters ſervices, il ne poet 
eftre dit rent ſervice, 
pur ceo que il ne ad a 
ceo fealty, que eft inct- 
dent a cheſcun manner 
de rent ſervice; & pur 
ceoeft dit rent ſecke(1). 


Seck. 228. 


by the grant of the lord 
from the other ſervices, 
it cannot bee ſaid rent 
ſervice, for that it hath 
not fealty unto it, which 
is incident to every 
manner of rent ſervice ; 
and therefore it is called 
rent ſeck. And the lord 
cannot grant ſuch a rent 
with a diſtreſſe, as it is 
ſaid. 


tleton examples. And of PF 
F le ſeignior ne poet 
pens and 3 grant tiel rent ove di- 
Ea. (0 bath beene ſtrefſe, come eft dit. 
Sect. 228. 
Avant a Iuy le re- JTem ji home leſſa 


verſion, &c. By 
this word (Sc). is to be ob- 
ſerved [4], that this rent re- 
ſerved 18 a rent ſervice, and 
hath fealty incident to it; 
and both rent and fealty are 
incident to the reverſion, ,. 
[i] the rent incident to the 
reverſion ſeparably, but the 
fealty incident to the rever- 
ſton inſeparably; but by the 
rant of the rent, the tealty 
in this caſe ſhall not paſſe be- 
cauſe the fealty is inſepara- 
bly incident to the reverlion, 
but the grantee ſhall have the 
rent as a rent ſecke. Allo by 
this (Sc.) is implyed an at- 
tornement of the tenant; for 
without that, although by 
the grant the rent is turned 
to a rent ſecke, ſo as the te- 
nant cannot be charged with 
any diſtreſſe, yet to the pa- 
ſing thereof there muſt be 
an attornment. 


Attorne, Sc. Here 
is implyed by this (Sc.) an 
attornment in the life of the 


a Un auter terres 
pur terme de vie, re- 
ſervant a luy certain 
rent, sil grant le rent 
a un auter per ſon fait, 
avant a lu le rever- 
ion de la terre iſſiut 


leſſe, Sc. tiel rent neſt 
Forſque rent ſecł; pur 


ceo que le grantee nad 


riens en le reverſion 
del terre, &c. Mes gil 
grant le reverſion 
del terre a un auter 
pur terme de vie, & le 
tenant atturne, &c. 
donques ad le grantee 
le rent come rent ſer- 
vice; fur ceo que il 
ad le reverfisn pur 


terme de vie. 


AL ſo if a man lett to 

another lands for 
tearme of life, reſerv- 
ing to him certaine 
rent, if hee grant the 
rent to another by his 
deed, ſaving to him 
the reverſion of the 
land fo letten &c. ſuch 
rent is but a rent ſeck; 
becauſe that the gran- 
tee had nothing in the 
reverſion of the land 
&c. But it he grant the 
reverſion of the land 
to another for tearme 
of life, and the tenant 
attorne, & c. then hath 
the grantee the rent 
as a rent ſervice; for 
that he hath the rever- 
ſion for tearme of life. 


grantee, and other incidents to an attorunment, whereof you ſhall reade at large in the chap- 


ter of attornment (3). 


Dongues ad le grantee le rent come rent ſervice; pur ceo que il ad le 


reverſion pur terme de vie. 


And the reaſon hereof is, becauſe the rent is incident to 


the reverſion, as hath beene ſaid, and (as Litileton faith here) pafleth away by the grant of 
the reverſion as with the ſuperior, without ſaying cum pertinentiis, (4) Se. ior the reverſion 
cannot be ſeck (5). But by the grant of the rent the reverſion doth not paſte (6), 


(1) The words which follow in this ſection are not in L. and M. or in the Roh. edition; nor in the two 5188. 
(2) This diſtinction of incidents is made before fol. 93. a» For examples of incidents inſeparable, ſce infra, and alſo ant. 99. 


a. b. 1. b. 150. b. 151.4. 
(3) Poſt. 309. a. 


Bro. Nouv. Cal. pl. 7. 


(4) Acc. ant. 121. b. poit. 307. a. 


(s) Lord Coke only means, that a reverſion cannot he without fealty, and its inſeparable concomitant the remedy of difireſs, 
In rr ſpect to preſent profit, a reverſion may be dry and fruitleſs during the particular eſtates, and until it comes into poſſeſſion. 
To a reverſion of this latter kind, lord Coke himſelf gives the deſcription of dry and fruitleſs, ant. 111, b. Hence it appears, 
that the word /ec& is uſed by our lawyers in two ſenſes. According to one, it ſignifies want of remedy hy dire, as Littleton ex- 


pounds the word in ſection 218. In another, it imports evazt of preſent fru't aud profit, as in the caſc of the reverſion without 
rent or other ſervice except fealty. 


(6) See acc. from Litticton himſelf at the end of ſection 229. 


Lib. 2. Of Rents. 


Sect. 


ET int eft a entendue, que t A 


home dona terres ou tenements 
en le taile rendant a luy & a ſes 
beires certaine rent, ou leſſa 
terre pur terme de vie rendant cer- 
taine rent, Sil granta le rever- 
ion a un auter Sc. & le te- 
nant atturna, tout le rent & ſer- 
vice paſſe per ceſt parol (rever- 
ſion} pur ceo que tiel rent & ſervice 
en tiel cas ſont incidents a le re- 
verſion, & paſjont per le grant de 
le rever/ion. Mes coment que il 
granta le rent a un auter, le re- 
verſion ne paſſa my per tiel 
grant, &c. (1) 


Sect, 229, 230, 231. 


229. 


ND ſo it is to be intended, that 
if a man give lands or tene- 
ments in taile yeilding to him and 
to his heires a certaine rent, or let- 
teth land for tearme of life ren- 
dring a certaine rent, if hee grant 
the reverſion to another &c. and 
the tenant atturne, all the rent 
and ſervice paſſe by this word (re- 
verſion) (2) becauſe that ſuch rent 
and ſervice in ſuch caſe are inci- 
dent to the reverſion, and paſſe by 
the grant of the reverſion, But al- 
beit that hee granteth the rent to 
another, the reverſion doth not 


paſſe by ſuch grant, &c. (3) 


I52 


(Poſt, 32 4. a b.) 


"HIS needs no explication, but is evident by that which hath formerly beene ſaid, 
ſaving by this (Sc.) in the end is implied the old rule, That the incident ſhall paſſe by 
the grant of the principall, but not the principall by the grant of the incident, Acceſſorium 


non ducit, ſed ſequitur ſuum principale. (4) 


Sect, 230. (5) 


SINT nota le di- 
verſitie. Et iffint 
eft tenus P. 21. E. 4. 


O note the diverſi- 
ty. And ſo it is hol- 
den P. 21. E. 4. But it 


TI is added to Little. 
ton. And therefore as 

I have done heretofore, 
and ſhall doe hereafter in 
like cates, I paſſe it over. 


Mes il eft adjudge, 
an. 26. lib. aſſiſarum, 
ou les ſervices del le- 
nant en taile fucront 
grants, que ces fu; 
bone grant, nieut 00- 
ant. que le reverſion 
demurt. 


7 TEM „ foit fergn:- 

or meſne & tenant, 
& le tenant tient del 
meſne per ſervice de 
v.s. & le meſue tt- 
ent ouſter per fervice 


is adjudged 25. of the 
book of aſſiſes, where 
the ſervices of tenant 
in taile were granted, 
that this was a good 
grant, notwithſtand- 
ing that the reverſion 
remaine. 


Set. 2.21; 
ALSO if there bee 
lord meſne and 
tenant, and the tenant 
holdeth of the meſne 
by the ſervice of five 
ſhillings, & the meine 


And the caſe here cited in 
2b. A. p. 66. was contra 
obinionem multorum 5 and af- 
terwards that judgement 
was revericd by writ of 
error, for that the ſervices 
remained with the reverkon 
as incidents (6) inſcparable. 


ST foit ſcignior meſue 

& tenant Cc. 
le feigntzr paramont 
purchaſe ls tenancie en 


Fee, Ge. 


[4] Some have ſaid, that 
in 


[4] $0. E. 3. avowrie, 126 


(1) The ſame diſtinftion between granting the reverſſon and granting the rent is taken poſt. ſect. 572, 

(2) According to Bro. Nouv. Cal. pl. 192. this holds in the caſe of the king as well as in the caſe of a common perſon. 

(3) See ant. 150, b. 2. Ro. Abr. 59, & infra note b. 

(4) See ant. 151. a+ note 3. and poſt. 349. b. 

(5) No part of this ſection is in L. & M. Roh. or P'. BS ; e 

(6) This reaſon is unexcept ionable in reſpe*t to ſervices, which in their nature are inſeparable from the reverſion, ſuch as 
fealty. But it fails in reſpect to the rent, which Lord Coke has hefore repreſented to be a ſeparable incident, ant. 151. b. 
The true conſtrafion of the grant ſuppoſed ſeems to be, that it is ſufficient to paſs the rent as a rent ſeck, but that for the 


other ſervices it is void, 


caſe, which he ſtates and explains in fol. 150, b. See tie top of the page there, | 


It ſhould be recolletted too, thit this conſtruction is conformable to gue by lord Coke on a fimilar 


Lib. 2. 


2. E. 2. tit. Exting. 6. 26. H. C. in this caſe it were reaſon, 


(/] 7. AN. 2 7. E. 3. 20. 


Cap. 12. 


that by the purchaſe of the 
lord paramount his ſeigni— 
ory {ſhould be onely extinct, 
and that he ſhould become te- 
nant to the meine, and the 
meſne to hold over as the 
lord paramount held. But 
that cannot bee ; tor that one 
man cannot be both lord and 
tenant, nor one land immedi— 
atly holden of divers lords, 
[/} If the tenant inteofic 
the lord paramount and his 
wife and their heires, in this 
caſe the meſnalty is but ſul- 
pended ; for if the wife ſur- 
vive, both meſnalty and ſeig- 
mory are revived, 

It is faid, that if there be 
lord meſne and tenant, 
each of them by fealty and 
ſixe pence, the lord confirme 
the ttate of the tenant, to 
hold of him by fealty and 


ſeigniors per 


Of Rents. 
de ii. d. 4 le eig- 


nur paramont pur- 
chaſes le tenancie en 


fee, donques le ſer- 


dice de le meſnaltie 
eft extinct ; pur ceo que 
quant le ſoignior 


paramont ad le te- 


nance, il tient de fon 


ſeignior procheine pa- 


ramont a luy, & gil 
doit tener ceo de luy 
que fuit meſne, don- 


ques il tiendra un 
meſme tenancie ms 
mediate de divers 


di- 


Der. fervices, que fer- 


Sect. 232. 
holdeth over by the 


ſervice of 12 pence, 
if the lord paramont 
purchaſe the tenancie 
in fee, then the ſervice 
of the meſnalty is ex- 
tinct; becauſe that 
when the lord para- 
mont hath the tenan- 
cie, he holdeth of his 
lord next paramont 
to him, & if he thould 
hold this of him 
which was meine, 
then he ſhould hold 
the ſame tenancie im- 
mediately of divers 
lords by divers ſer— 


three pence, that the meſnalty 
is extinct. (1) [] And ſo in 
the ſame caſe, it the tenant bee 
an abbot, and the lord con- 
ſirme his eſtate to hold of him 
in frankalmoigne, the meſ- 
nalty is (2) extinct. [2] So it 
is it the lord releaſe to the te- 
nant (3.) For whether the lord 
purchaſe the tenancie, or the 
tenant the ſeigniory, the 
meſnalty is extinct. And al- 

beit the meſne grant the 
meſnalty for lite, and then the lord releaſe to the tenant, both the reverſion and the eſtate for 
life are drowned. [o] So if there bee lord and tenant, and the tenant make a gift in taile, 
the remainder to the king, the ſcigniory is extinct. (4) 


Dy 7 ſe rra mconventient. Here it appeareth, that argumentum ab incouvenients 
is forcible in law, as hath been ſaid before, (5) and ſhall be oſten obſerved hereafter, 

[p] Le ley voet pluis toft ſuffer mſchiefe que inconvenience. (6) Tx 
citius tolerare wult privatum damnum, quam publicum malum. Here be two maximes of the £ 
common law. 

Firſt, that no man can hold one and the ſame land immediately of two ſeverall lords. 

Secondly, that one man cannot of the ſame land be both lord and tenant. And it is to 
be obſerved, that it 1s holden for an inconvenience, that any of the maximes of the law ſhould 
be broken, hou a private man ſuffer loſſe: for that by infringing of a maxime, not onely 
a generall prejudice to many, but in the end a publike incertainty and confuſion to all would 
follow. And the rule of law is regularly true, res inter alios acta alteri nocere non ( 7) debet, et 
fatum unins alteri nocere non debet 5 which are true with this exception, unleſſe an inconve- 
nience ſhould follow, as our author here teacheth us. 


vices, which ſhould be 
inconvenient, and the 
law will ſooner ſuffer 
a miſchicfe then an 
Inconvenience, and . reed, 
therefore the ſeignio- , ,, 
rie of the meſnalty is -— 
extinct, foe a5 d 
1 


2 


roit inccuvenient, et 
la ley voit plus left 
ſuffer un mſthiefe que 
un mconvenence, et 
pur ceo le ſeigniory 
del meſnaltie eſt ex- 
tindt. 


[u] 4. E. g. 19. ; 
See for this hereafter in the 
chapter of Conſit mation, ſecc. 


(338.) 


ſn] 8. H. 6. 24. 


(Poſt. 280. a.) 
8 4. & 5. P. & M. Dy. 154 
2. Co. 92. b.) 


Vid. ſect. 138. 139. 


(þ] ig. H. 4. 3. 40. AI. p. 27. 
12. R. 2. Vouch. 81. 


Seck. 232. 


Lavera le it. . FJES 


entant gue 
come rent ſecke. le 


tenant 4e 


UT in as much as 
the tenant holds 


nus 


(1) In the preceding caſe lord Coke ſtates the doQrine upon it as a mere num; and by his marginal reference to the cha 
ter of Confirmation, he apparently reſerves his own opinion for a future occalion. Afterwards when he reſumes the fubje , | 
he holds, that, on account of vant of privity between the lord paramount and the tenaut paravail, confer mation Anti, this 
former * 232 18 ab ridge the ſervices due to the meſne, and fo alter the tenure between the meine and the tenant 
parava!1 . Oit. 308. 9. / 

(2) Lord Coke in a ſvbſequent part of his Commentary gives a different deciſion of this caſe ; for there he holds, that the 
lord cannot extinguiſh the meſnalty by conftermation to the tenant paravail, there being uh privity between them. Poſt zog. b 
But ths is no any contradiction of himſelt; becauſe here he is apparently giving the diem of others. . 

(3) Ir deſerves conſideration, whether the releaſe of lord paramount is not as inſufficient to paſs the ſeigniory to the tenant 
paravail, as a confirmation, both being conveyances in which print is required. See poſt. ſet. 461. : 

(4) The reaſon of this is elſewhere explained to be, that the ſeigniory being extin&t for the fee ſimple, it cannot remain for 
the particular eſtate either for life or in tail. See poſt. 312. b. Quick's caſe 9. Co. 129. b. a caſe in Gouldſh. 1 aud 
Bingham's caſe 2. Co. 92. 795 

(:) Ant. 97. h. f 

(6) It ſounds harſhly to prefer a miſchief to an inconvenience, the greater evil to the leſſur. But the true conſtruction of the 
rule obviates this objeCtion ; for it certainly means, as lord Coke's addition explains, that the law prefers a private milchicf 
to a public inconvenience. : 

W * ſame maxim is cited poſt, 319.a+ In Wingate's Maxims 327. there is a great variety of caſcs for illuſtration of 

e rule. 


Lib. 2. 


nuſt del meſne per v. g. 
& /emeſne tenufl for ſ- 
que per xi. d. iſſiut 
gue il avoit luis en 
advantage per ii. . 
gue il payaſt a ſon 
ſeignior, il avera les 
dit ul. g. come rent 
ſeck annuelment de le 
ei gnior que purchaſe 


le tenancie. 


Of Rents. 
of the meſne by five 


ſhillings, and the meſne 
hold but by twelve 
pence, ſo as he hath 
more in advantage by 
foure ſhillings, than 
he paies to his lord, 
he ſhall have the ſaid 
toure ſhillings as a rent 
ſecke yearely of the 
lord which purchaſed 


the tenancie. 


Seck. 233. 


And yet hee ſhall diſtreyne 
for it (1) ; for, ſeeing the teal- 
tie is extinct, the law reſerves 
the diſtreſle to the rent; for, 
as it hath been ſaid in the 
like caſe, ſeeing the fealtie is 
extinct, the diftreſſe by act in 
law may be preſerved, Ai 
quando lex aliquid alicui con- 
cedit, concedere widetur & id 
fine quo res ipſa eſſe non poteſt(2). 
[r] And therefore if a man 
maketh a leaſe for life, reſerv- 
ing a rent, and bind himſelfe 
in a ſtatute, and [the conuſee] 
(3) hath the rent extended and 
delivered to him, he ſhall di- 


ſtreyne for the rent (4), becauſe he commeth to it by courſe of law. 
L] But it a rent ſervice be made a rent ſecke by the grant of the lord, the grantee ſhall not 


diſtreyne for it; for that the diſtrefle remaines with the fealtie. 


[7] It there be lord meine 


and tcnant, and the metnaltic is a mannor having divers freeholders, and the lord purchaſe one 
of the tenancies, and there is a rent by ſurplutage, this rent albeit it be changed into another 


nature (as hath bcene faid) 1s parcell of the mannor. 


the whole rent is extinct, albeit the law did preſerve it. 


Jem fi home, que 
ad rent ſeck, eſt 
un foits ſeiſi d aſcun 
parcel de le rent & 
apres le tenant ne 
volt payer le rent ade- 
rere, ceo eft ſon reme- 
die. Il covient de alter 
per luy ou per autres 
a les terres ou tene- 
ments dont le rent eff 
1ſuant, & ld demander 
les arerages del rent; 
ile tenant denia 
ceo de payer, ceſt de- 
nier eſt un diſſeiſin de 
le rent. Auxy ſi le te- 
nant ne ſoit adonques 
priſt a payer, ceo ejt un 
denier, que eft un diſ- 
ſeiſin de rent. (5) Auxy 
le tenant, ne nul 
auter home, foit de- 
murrant ſur les terres 


Sect. 233. 


Lſo if a man, which 

hath a rent ſecke, 
be once ſeiſed of any 
parcell of the rent, and 
after the tenant will 
not pay the rent be- 
hind, this is his reme- 
die. Hee ought to goe 
by himſelfe or by o- 
thers to the lands or 
tenements Out 
which the rent is iſſu- 
ing, and there demand 
the arrerages of the 
rent; and if the tenant 
denie to pay it, this de- 
niall is a diſſeiſin of the 
rent. Alſo if the tenant 
be not then readie to 
pay it, this is a denial, 


which is a diſſeiſin of 


the rent. Alſo if the 
tenant, nor any other 
man, be remaining 


of 


But yet by purchaſe of part of the land, 


Eiſin, or /e;/on, is com- 
mon aſwel to the En- 
gliſh, as to the French, and 
ligniſies iu the common law 
11 whereof %%i,i a 
atin word is made, and /e//ire 

a verbe. 

D'aſeun parcel. (, 
A ſeiſin of parcel is a 
ſufficient ſeiſin in law, to 
have an aſſiſe of the whole 
rent. 

Concerning the generall 
learning of ſeiſins, you may 
reade 17. 4. BeviPs caſe, fol. 8. 
lib. 5. fol. 98. lib. G. fol. 5 7. lib. 7. 
fol. 24. 29. lib. ꝙ. fol. 33. And 
many authorities of law there 
cited, but ſufficient is ſaid here 
to explane Littleton. 


A les Terres, &c. 


(] For a demand of the tenant 
out of the land is not ſuth- 
cient : but 1t there be a houſe 
and land, a demand on the 
land is ſuflicient; but for a 
condition broken, it ought to 
be at the houſe (6), as hath 
beene ſaid before (7). 
Arere. This word 
arire is to bee obſerved, 


tor it is not neceſſary, that 
the 


153 


7] 1g. H. 4. Avowrie 237. 
Aa. 225. b. Mo. 36.) 1 


[5] 28. E. g. 93. (Ant. 150. b. 
151. b. 30g. b.) 
DJ 31. Aff. 23. 
2. H. 6. 14. 


22. Aſſ. 53. 


(Ant. 29. a.) 


[u] 5. E. 4. 2. (Polt. 315-2. Cro. 
Cha. 507-) 


(9. Co. 23.) 


T. 18. E. 1. coram rege Nott. in 
Theſaur. 


[w] 49. E. 3. 14. b. 14. E. 4 4 


Fl. Com. 51. 


(x) If the rent may be diſtrained for, can it be properly called ſeck ? Littleton in ſect. 218. deſcribes a rent to be ſeck, becauſe 
diſtreſs is not incident to it. But if lord Coke is right here, a rent may be ſeck, and yet be diſtrained for. According to the 
reſolution of the king's bench in W. Jo. 234. the rent, in a caſe ſuch as is ſuppoſed by Littleton, is gua/ a rent-ſervice diftreinable 
of common right. In other words, the diſtrefs is piven, or rather {aved, by the law, to prevent the meſue from being prejudiced 
by acts between lord and tenant to which the meine is no party, b . A 
equality on a partition between coparceners ; which by the implication of law is a rent: charge without aid of any clauſe of diſ- 


treſs, and therefore called hy Littleton a rent-charge diſtrainable of common right. 


See poſt. ſect. 


'This brings the caſe to a reſemblance of a rent reſ-1ved for 


253 


(2) See ſame maxim ant. fol. 56. a. Sce allo 11+ Co. 52, a. Cro. Jam. 170. 189. and Oldhfield's cafe, Noy 123. 
(3) The words [the conuſee] are not in the original, but are added by the editor as eſſential to the ſenſe of the paſſage. 


(4) Acc. Bro. Abr. Executions 143. 


See as tothis 1. Ro. Abr. 888, pl. 6. and 7, Mod. 40. and Cartb. 126. 
() The words de rent not in L. and Rl. or Roh. 


(6) Acc. F. N. B. 179. A. 
(7) Acc. poſt. 20. b. 


4 


K 


Yet it has been ſaid, that the reverſion itſelf is not extendable. Bro. Nouv. Caf. pl. 227. 


Lib. 2. 


(Ant. 144. a.) 


ſx] 29. AT. 31. 8. H. 6. 11. 
Lib. de Eutrics 79. b. 
(5. Co. 56. 7. Co. 28 1. Leon. 


306. Cro. Jam. 9. 10. 145-) 


5 Mich. 4. F. $3. coram 
ege adjudge accordingly. 


(Poſt. 201. b) 


[2] Vid. Bract. lib, 4 fol. 161. 
262. 204. Brit. ca. 42. 43+ &Cc- 
f. 83. 106. 114. 115. 118. Mir. 


ca. 2. Sect. 1. : 
* Flet, lib. 4. ca. 1. Bra. ubi 
ſupra, (4. Leon. 48. a. Cro. 


Cha. 303.) 


Mtirr. ca. 2. ſe. 25. Bracton 
lib. 4. ca. 4. Britton ca. 44 45 
&c. Fleta, lib. 4. ca. 3. & 2. & g. 


Mirror ca. 2. ſc. 25. 


7. Co. g. b.) 


7 


Cap. 12. 


the grantee of the rent ſhouk! 
demand it at the very time 
when it becommeth duc, but 
at any time after it is ſufſi- 
ciei.c, For this is not like a 
demand of a rent upon a con- 
dition ; becauſe that is penall 
and overthroweth the whole 
{tate, and [x] therefore the 


time of demand muſt be cer- 


taine, to the end the leflee, 
donee, or fcoftee may be 
there to pay the rent (2). But 
a demand of a rent ſecke or 
rent charge is but onely a 
formal meane to recover that 
which is due; [y] and there- 
fore in that caſe it may be de- 
manded after it is behinde at 
any time whether the tenant 
be preſent or no, for reme- 
dies for rights are ever favour- 


ably extended, 
Ceo eft un denter 


en ley. For whereſoever 
there is a lawtull demand 
of a rent, and the fame is 
not paid, whether the tenant 
be preſent or abſent, yet this 
is a deniall in law, (3) al- 
beit there be no words of 


Of Rents. 


ou les tenements pur 
payer le rent quaunt 
a demaund les arre- 
rages, ceo eft un deni- 
er en ley & un difſet- 


fin en fait, & de tiels 


difſeiſins il poit aver 
aſſiſe de novel diſ- 
leiſin envers le tenant, 
& recovera le ſeiſin 
del rent, & ſes arre- 
rages & ſes damma- 


ges, & les coſlages de 


fon breve & de ſon plee, 


Sc. Et þ apres tiel 
recovery ¶ & execution 
ewe] (1) le rent ſoyt 
auter foits a luy dente, 
donque il avera un 
rediſſet/in, & recove- 
ra ſes double dama- 


ges, Ec. 
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ning upon the lands or 
tenements to pay the 
rent when he deman- 
deth the arrearages, 
this is adeniall in law, 
and a difleifin in deed, 
and of ſuch diſeiſins 
he may have an aſſiſe 
of novel diſſeiſin a- 
gainſt the tenant, & 
thal recover the ſeiſin 
of the rent, &his arrer- 
ages, his dammages, 
& the colts of his writ 
& of his plea, &c. And 
if after ſuch recovery 
& execution had, the 
rent be againe denied 
untohim, themheſhall 
have a rediſſeiſin, and 
{hall recover his dou- 
ble dammages, &c. 


denyall. It appeareth here, that the demand muſt be made upon the land, and albeit the te- 


nant nor any for him be there, yer mult the grantee demand it, becauſe without a demand 
there can be no denier in deed, or in law. 


Diiſſeiſin. (4) [=] Diſſi/na is a putting out of a man out of ſeiſin, and ever implycth 
a wrong. (5) But diſpoſſeſſing or ejectment is a putting out of poſſeſſion, and may bee by righz 
or by wrong. Omnis diſſciſiua eft tranſgreſſio, [ed non omnis tranſgreſſio oft diſſeifina. Si eo ax: 
mo forts ingrediatur fundum alienum, non quod bi ufurpet tencmeutum vel jura, nou facit 
diſeifinam, ſed tranſgreſſionem, c. Querendum oft a pudice quo anime hoc fecerit, Ec. (6) And of 
ancient time a diflethn was defined thus: Difeifen eff wn perſonel treſpaſſe de tortious ofter 
del feifin (7). 


Aljiſe de novel diſſe in. Afiſa nove diſfiſne. Afiſe properly commeth of the Latin 
word affideo, which is to aflociate or ſet together; ſo as properly aſſiſe is an aſſociation 
or ſitting together. And the writ, whereby certaine perſons are authoriſed and called toge- 
ther, is called aſi/a nowe difſcifinc ; fo as aſſiſa is but c (8). But becauſe ceſſio is but a gene- 
rall word, therctore in this ſenſe afi/a is uſed in law for a particular ceſſion by force of the 
writ de aſſiſu not diſſeiſiae ; and accordingly it was anciently ſaid affiſe in un & n'eſt auter 
choſe que ceſſion des jyftices. And it is called affi/a nove diſſeiſinæ; for that the juſtices of eire, 
before whom theſe ailiſes were taken in their proper counties, did ride their circuits 
from 7 years to 7 years, and no difſeihin before the eire if it were not complained of 
in the eire could be queſtioned after the eire; and therefore a diſſeiſin committed before 
the laſt eize was called an ancient difleifin, and a difleifin after the laſt eire was called 
a new diſſeiſin or ova difſeijiaa. Afſiſa alſo ſigniſieth a jury, of their ſitting together, and 
alſo a ceſſion of parliament, as Liztletox hereatter in this chapter ſheweth. 


© © cafe, and he ſhall diſtreyne in one county for the whole, and make one avowrie for the 
1 4 . . 2 W hole. But he fhall have ſcverall athies iz confinio comitatus, and in either countie ſhall 
* 4+ 2 - - 1 * 7 55 4 F fas F424. e c= th apr pi page 
ar f O00. wh ip tun CLEA ci eee, er EE Aue, e 
e. 2h 4 44% (1) The words between brackets not in L. & M. Roh. or P. — 2 
gh Al., 62) Acc. as to condition of re-entry, poſt. 301. a. Acc. whether the condition be for re-entry or a ſum 9mize pane, 7. Co 
ff tir ff g; b Hob. 82. 207. But the caſe of Thyn wv. Cholmley Mo. 347. is <9z2ra as to a ſum xo9minie paints 
4 4 4 % (3) For diſſeiſin of rent by denial, ſee poſt. ſect. 2 38. 
— 3 0 5 G) Sce Littleton's deſcription of diſſeiſin, poſt. ſect. 279. 
iA uit fu, (5) It alſo implieih force. Pot. 257. b. 
Ree 3 (6) The preceding paſſages in Latin are not from Bratton or Fleta in rhe places cited by lord Coke, but from Bract. 2 18. b. 
. (7) For other deſcriptions of diſſeiſin beſides thoſe given or referred to by lord Coke, ſee poſt. 377. a. 6. Co. 58. The 
. ancient authors cited by lord Coke, particularly Bratton and Fleta, are very full in explaining the va forty modes of diſſciſin- 


The additional marginal references to 4. Leon. and Cro. Cha. are to caſes about difſeilin by c/-&ion, as to which ſee poſt. 


[ 396: b. and 323. a. See alſo the caſe of Taylor on demiſe of Atkyns v. Horde, 1. Burr. 60. 


In this laſt cate it was attempted to 


upport a common recovery by ſuppoling the tenant to the præcipe to have gained a freehold by diſſciſin. The nature of a diſ- 


ſeiſin was therefore elaborately inveſtigated by the counſel. 


Lord Mansfield, alſo, who had been recently made chief juſtice of 


the king's bench, and delivered the court's opinion in a very diſtinguiſhed argument, expatiated on the ſame ſubject, in order 
to repel the arguments for a freehold by diſſeiun in the caſe before the court, by ſhewing, that the doctrine in our hooks about 
diſſeiſins chiefly applies to diſſeiſin by a perſon electing g& tlfor the ſake of certain remedies ito ſuppoſe himſelf diſſeiſed. There 


will probably be occaſpn th refer to ſome points of the learoing diſplayed in the courſe of this famous caſe in a ſubſe 


the preſent work ; eſpecially 


(3) It ſhould be, the word as Coke ſpells it tending to a wrong derivation. 


qucut part cf 
See poſt. ſect. 368. F4/- A, 


where Littleton writes concerning difleifins by ein. 2 


(9) As to livery of lands lituate in ſeveral counties, ſce ant. fect. 61. 62. 
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make his pl1int of the whole rent ; but there ſhall be but one patent to the juſtices. [a] And [a] 10. Aff. pl. 4. 18. AN. p. 1. 
this affiſe i» confinio comitatus is given by the ſtatute of 7. R. 2. cap. 10. for no aſſiſe lay in & 18. E. 3. 32. 22. II. 6. 9. 10, 
that caſe at the common law, but the party might diſtreine. [5] But for a common of paſture, J F. N. B. 180. a. 

of turbary, of piſchary, of eſtovers, and the like, in one county, appendant or appurtenant . +) 

to land in another county, an aſſiſe i co comitatus did lye at the common law; [e] and [c] F. N. B. 18g. k. 

ſo it is of a nuſans done in one county to lands lying in another county, the like aſſiſe did lye 

at the common law. 

[A] And albeit the counties doe not adjoyne, but there be 20 counties meane betweene [d] ;. E. 4. 2. 

them, yet the aſſiſe in confinio comitatns doth lye (1), and the juſtices ſhall fit betweene the 

ſaid counties. [e] And where it is ſaid before of two counties, the like law it is if the fame le] F. N. B. 180. a. 

extend into more counties. (2) 

F] If a man hold divers mannors or lands in divers ſeverall counties by one tenure, f/] 90. E. 1. tit. Droit 
and the lord is deforced of his ſervices, he ſhall have ſeverall writs of cuſtomes and ſervices ; F. V. B. 151. m. * 
for every county one writ returnable at one day in the court of common pleas, and thereupon 
count according to his caſe by the common law, 

ſg] But if the tenant in that caſe doe ceaſe, the lord ſhall not have ſeverall writs of [g] 18. A. pl. 1. 
ceſſavit ut Leben! for the writ of ceſavit is given by ſtatute * and the forme and manner of * W. 2. cap. 21. 
the writ therein preſcribed, and thereupon it is holden in our bookes that in that caſe a c- 
avit doth not lye. (3) 

[4] 1! avera un rediſſeiſin & recovera ſes double damages &c. Here by Li] Bratton fol. 236. Britton 
this (c.) is alfo to be under ſtood, that a writ of rediſſeiſin is given by the ſtatute of Mer- 133: 246. Fleta lib. 4. cap. 29. 
ton * (fo called becauſe the parliament was holden at Merton in Anno 20. H. z.) the letter 8 3. Regiſt. 206 207. 

» , „ , - Lis wi wid , ; wrror ca. 3. W. 2. c. 46. 
whereof is, /tem ſi quis fuerit diſſeifitus de libero tenemento & coram juſticiariis itinerantibus ſei- vid. ſect. 2 34. 4 
ſiuam ſuam recuperaverit, per aſſſam nove diſfſe;finx, vel per recognitionem eorum qui fecerint diſſei- 
fam, & ipſe diſſiifitus per vicecomitem ſeiſinam ſuam habuerit, ſi iidem diſſeiſitores, poſtea poſt 
iter jufticiariorum, wel infra, de eodem tenemento iterum eundem conquerentem diſſeiſtverint, & inde 
convieli fuerint, flatim capiantur, Wc, (4) But the double damages are given by the ſtatute Vide Regiſt. 206. b. (1. Ro. 
of V. 2. cap. 26. (5) Abr. 571.) 

And Littleton in few words hath made a good expoſition of this ſtatute ; for where the ſta- 
tute ſaith, diſſei/itus de libero tenemento, Littleton expounds it [7] to extend to a rent ſecke [i] 40. Al. 29. ac. 
or rent charge. (6) Albeit, as hath beene ſaid, they be againit common right, yet a man 
hath a frechold in them, [+] and he that granteth ona tencmenta ſua, a rent charge or a rent [A] 14. E. 4. 4. 11. H.6. 22. 
ſecke doth paſſe. (7) | (Ant. 6. a. 19. b.) 

Coram jufticiariis itinerantibus, Sc. ſaith the ſtatute. But Littleton ſpeaketh generally and 
ſo is the ſtatute to be intended before any other juſtices that have authority to take aſſiſes, 
and juſtices itincrant are ſet downe but tor an example, which is worthy of the obſervation, 
L] being a penall law. | 

Recuperaverit per aſiſum, &c. ſaith the ſtatute, here g is taken for the verdict of the 
aſſiſe, as Littleton hereafter in this chapter expoundeth the fame, Vel per recognitionem, Sc. 
or by confeflion. Then the queſtion is, what if the recovery were upon a demurrer or by plead- 
ing of a record and failer of it, or by any other manner. And ſeeing Littleton ſpeaketh gene- 
rally, it muſt be underſtood of all manner of recoveries in an aſſiſe of zovel diſeiſin ; and ſo 
it is confirmed by the ſtatute of . 2. cap. 26. (8) 


Recoverie. Recuperatio commeth of the verbe recuperare, i. ad rem per injuriam ex- 
tortam ſive detentam per ſententiam judicis reftitui, And recuperatio in the common law is 
all one with evi in the civill law, which is alicgjus rei in cauſam alterius abductæ per i u- 
dicem acquiſitio. 

Et execution ewe. Per vicecomitem ſeiſinam habuerit, ſaith the ſtatute; but Littleton 
2 E (et execution ewe) and execution had; ſo as whether it bee by the 

erife or by the party, fo as execution or poſleſſion be had, it ſufficeth. (9) 


Execution, E-xecutio, and fignifieth in law the obtaining of actuall poſſeſſion of any Vide ſect. 304. 

thing acquired by judgement of law or by a fine executory levied, whether 1t be by the 
therite, or by the entry of the party, whereof you ſhall reade more hereatter. (10) 

Note, it appeareth here by Littleton, that [-] the recovery in a former writ muſt be in [m] 14. E. e. tit. Redill. 9. 
aſſiſe of zovel diſſeiſiu, wherein theſe words (tel recoverie) are to be obſerved. And there- F. N. B. 189. g. 
fore if in a writ of right cloſe in ancient demeſne, the demandant maketh his ns 
to ſue in the nature of aſſiſe of novel i, and after is rediſſeiſed, hee ſhall not have a writ [a] 14. E. g. tit. Rediſ. 8. 
of rediſſeiſin; becauſe the firſt recovery was not by writ of aſſiſe of novel dien. [n] And Videthe 2. part of the Inititutes, 
ſo it is, if the recovery were in aſſiſe of freſh force by bill according to the cuſtome of ſome Seas, Gn Merion, cops $. 
city or borrough. Alſo in ancient demeſne there be no coroners. (11) 

Si tidem diſſeifitores, ſaith the ſtatute. [o] So as it muſt be the ſame diſſeiſors: but here [0] 9. H. 4. 5. F. N. B. 189. e. 

tidem 23. Al. pl. 7. (Cro. Jam. 334.) 


L' Fitz. N. B. 180. h. 


(1) Acc. Fine. Deſcript. del Com. L. 89. a. & 49. Aſſ. pl. 1. & 21. Hen. 6. 3. there cited. 

(2) Fitzherbert in the place cited in the margin is a direct authority for this. But according to Finch, more than two counties 
cannot join. Finc. Deſcript. del Com. L. <9. a. See further on trial by two or more counties, 21. Vin. Abr. 103. 

(3) Acc. F. N. B. 209. K. 

(4) Acc. 2. Inſt. 82. 115. 

(5) See 2. Inſt. 416. 


(6) Acc. F. N. B. 178. D. 
(7) So where lands and tenements are deviſahle by cuſtom of a borough, both rent- charge and rent · ſervice are within the 


cuſtom. Poſt. ſect. 58 5. But ſometimes the word renement i; uſed in a more limited ſenſe, and to exclude rents and other 
incorporeal hereditaments, as by Littleton in writing of deſcents to toll entries. See poſt. ſect. 38 5. 

(8) See further as to reaiſtiſn Fitzherbert's comment on the writ of that name. F. N. B. 188. B. 

(9) Acc. ant. 34. b. See alſo Dy. 278. b. March 95. 


(10) Poſt. 289. a. 
(11) This is an additional reaſon againſt a writ of rediſſeiſin; becauſe that writ requires that the coroners be taken to ſee it 


ex cute, and they are not officers of the court of ancient demeſne. The ſame reaſon applies more ſtrongly in reſpe& 
of the ſheriff, for the writ is directable to him, and he is judge as well ag officer in it. See Kitch. 96. a. & Ful wood's caſe, 
4. Co. 6g. a. Sze alſo Dalt. Sher. 33. b. where the ſheriff's duty in executing the writ of diſſeiſin is explained, 


Lib. 2. 


(F. N. B. 188. e.) 


6] 23. E. g. tediſſeiſin 7. 
4. Co. 13. b. Poſt. 198. a.) 


[7] 9. H. 4. 5- F. N. B. 288. E. 


L* F. N. B. 188. E. Regiſtr. 
9. H. 4. 5. 


(Hob. 96.) 


F. N. B. 188. G. 


(Ant. 133. a.) 


C726. H. 6. tit. Aid 75. 


8. E. g. tit. Rediſlcifin 6. 
F. N. B. 189. p- 


Cap. 12. Of Rents. Sect. 234. 


itidem is taken for nou u, And therefore if the recovery in the aſſiſe were againſt two dif. 
ſciſors, and one of them rediflciſe him againe, he ſhall have a rcdiflertin againſt him, for he 
is not ali. But if the recovery had been againſt one, and he and another rediſſeiſe the plain- 
tife, he ſhall not have a redifleifin ; for here is aus; and he cannot have a rediſſeiſin againſt 
the former difleifor alone, becauſe he is jointenant with another; [y] for joyntenancy 
in a writ of rediſſeiſin is a good plca, and a ſtranger ſhall not be ſubject to double impriſon- 
ment and double dammages. 

J If a recovery be had againſt a woman in an afliſe of novel iin, and the plaintife 
recovereth and hath execution, the woman taketh huſband, and both ot them rediſſeiſe the 
plaintife, he ſhall not have a rediſſeiſin, becauſe the huſband is 4%, [1] And yet if a feme 
recover in an aſſiſe, and after take baron, and they are rediſſeiſed, the huſband and wife 
ſhall have a rediſſeiſin; becauſe the hufband joyneth for conformity, and it is in the right of 
his wife who was diflerſed before, ſo in effect it is % difſeifetus & idem conquerens. (1) 

If two coparceners be diſſeiſed and recover in an afſiſe, if after they make partition, and 
after they be ſeverally difſeiſed, they ſhall have ſeverall redifleifins ; and 10 it 1s ot joyntenants ; 
for they be iidem couquereutes, & non alii. Allo a rediſſeiſin doth lye againſt the diſſciſor which 
doth rediſſeiſe, and againſt another to whom he made feoffment after the ſecond diſleiſin; for 
otherwiſe the rediſſeiſor might prevent the plaintife of his rediſſeiſin. But in an alliſe 
againſt A and B, A is found diſſeiſor, and I tenant, and the plaintife doth recover, and af- 
ter he which was found tenant diſſeiſes the plaintife, he ſhall not have a rediſſeiſin; becauſe 


he did diſſeiſe him but once. (2) 


De codem tenemento, ſaith the ſtatute. If the plaintife be rediſſeiſed of parcell of the te- 
nement formerly recovered, he ſhall have a rediſleiſin. 


If the meſne recovereth ( P) a rent when 1t 1s a rent ſervice, and after the rent becommeth a 


rent ſeck by ſurpluſage, an 


doth reditleiſe him of the rent, he ſhall have a rediſſeiſin; for 


the ſubſtance of the rent remaines, though the quality be altered. (4) 


[/] If tenant in ſpeciall taile recovereth in aſliſe, and after becommeth tenant in taile af- 
ter poſſibility of iſſue extinct, and then is rediſſeiſed, he ſhall have a rediſſeiſin; for albeit the 
ſtate of inheritance be altered, yet the ſame treehold remaineth. (5) 

If a man recover land in an aſſiſe of novel dein, whereunto there is a common appen- 
dant or appurtenant, and after is rediſſeiſed of the common, hee ſhall have a rediſſeiſin ot the 
common, for it was tacitely recovered in the aſſiſe. (6) 


AW Vocum. (7 ) For 

the better underſtand- 
ing hereof, of theſe there bee 
two kinds, viz. Equivocum 
aquivocans; and agquive- 
cam AQUIVOCAHUM, 

A quivocum aquivocans eft 
fluriwvocum, polyſemus, a 
word of divers teverall fig- 
nifications. 

Aquivocum equivocatum 
eft univocum, that 1s to ſav, 
reduced to a certaine ſignifi- 
cation. As here in LztwZtleton's 
example, aſiſa eft nomen - 
quivecum agquivocans; for 
ſometime it —— a jury, 
ſometime the writ of aſ- 
ſiſe, and ſometime an ordi- 
nance or ſtatute. Now 
aſſiſe, jurata, (8) is gu- 
wocum æquivocatum; and 
ſo is breve de afſiſa nove o* 
Seiſine, and affiſa panis, Oc 


Even as canis eft nomen &- 


Sect. 234. 


T memorandum, 


que ceſt noſine 
aſiſe eſt nomen 


æquivocum; car af- 
cun foits eſt priſe 
pur un jurie ; car le 
commencement de te 
record de afjiſe de 
novel diſſeiſin iſſint 
commencera aſſiſa 
venit recognitura &c. 
quod idem eſt quod 
jurata venit recogni- 
tura &c. Et la cauſe 
eſt, pur ceo que per le 
briefe de afſiſe il eſt 
command a la vi- 
cont, quod faceret 


ANd memorandum, 
that this name 
aſſiſe is nomen equi- 
vocum; for ſometimes 
it 1s taken for a jurie; 
for the beginning of 
the record of an aſ- 
ſiſe of novel diſſeiſin 
beginneth thus: 4% iſa 
venit recognitura Sc. 
which is the ſame, as 
Jurata venit recognitu- 
ra. And the reaſon is, 
for that by the writ 
of aſſiſe it is com- 
manded to the ſherife, 
guod faceret duodecim 
liberos & legales homi- 
duodecim 


(i) So if a feme commits a rediſſeiſin, and afterwards is married, the writ lies againſt both; becauſe in that caſe the huſ- 


band is named, not as the actor, but only in conformity to the law which will not ſuffer the wife to be ſued alone, and to 
ſatisfie the damages. Hob. 96. 


(2) See poſt. ſe. 278. 


3) Recovery in % muſt be underſtood. 


(4) The reaſon is, becauſe the alteration is made by the act of others, 
Acc. 4. Co. 9. a. and b. in Bevil's caſe. 


5) Acc. 11. Co. 81. a. in Lewis Bowles's caſe. 
6) Other inſtances of tacit recovery are mentioned ant. fol. 151. a. 


( 
( 


) See Hob. 303. 
8 Ce Hob. 303 


Lord Coke means “ taken for jurata.” 


namely of the lord paramount and tenant paravaile. 
See ant. ſect. 232. poſt. 309. b. ant. 152. b. he 4 


Lib. 2. 


duodecim liberos & 
legales homines de vi- 
ceineto &c. videre tene- 
mentum illud, & no- 
mina illorum imbre— 
viare, & quod ſummo- 
neat eos per bonos 
ſummonitores, quòd 
ſint coram juſticiariis, 
&c. parati inde facere 
recognitionem &. 
Et pur ceo que, per ti- 
el original, un panel 
per force de meſme le 
. briefe devoit etre re- 
turne &c. il eſt dit en 
le commencement del 
record en le aſniſe, 
aſſiſa venit recognitu- 
ra &c. Auxy en brigfe 
de droit il eft com- 
munement dit, que le 
tenant luy poit mit- 
ter en Dieu & grand 
afſiſe &c. Auxy ty 
ad un briefe en le re- 
giſter, qe et appel 
briefe de magna ath - 
fa eligenda. int eft 
ceo bien prove, que 
ceſt noſme affiſe ali- 

uando ponitur pro 
jurat'. Et aſcun foits 
tl eft priſe pur tout le 
briefe d"affiſe ; & folon- 
que cel entent il eſt 
puis proper ment & 


plulis cCommunement 
priſe, ſicome afſiſe de 
novel diſſeiſin % 


priſe pur tout le breve 
de aſſiſe de novel diſ- 


ſeiſin. Et en meſme 
le maner afſiſe de 


(1) Juris utrum. 
(2) See 3. G. 2. c. 286. f. 8. 
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nes de vicineto, &c. vi- 
dere tenementum illud, 
& nomina illorum im- 
breviare, & quod ſum- 
moneat eos per bonos 


ſummonitores, quod ſiut 


coram juſticiaris Tc, 


parati inde facere re- 


cognitionem &c. And 
becauſe that, by ſuch 
an originall, a pannell 
by force of the ſame 
writ ought to be re- 
turned &c. it is faid in 
the beginning of the 
record in the aſſize, 
alfija ventt recognitura 
Se. Alſo in a writ of 
right it is commonly 
ſaid that the tenant 
may put himſelfe on 
God and the great aſ- 
ſiſe. Alſo thereisawrit 
in the regiſter which 
is called a writ, de 
magna aſſiſd eligendd. 
So as this is well pro- 
ved, that this name 
aſſiſe ſomtimes is ta- 
ken for a jury. And 
ſomtimes it is taken 
for the whole writ of 
aſſiſe; and according to 
this purpoſe 1t is moſt 
properly & moſt com- 
monly taken, as an aſ- 
ſiſe of nvel difſerſin 18 
taken for the whole 
writ of aſſiſe of novel 
diſſeiſin. And in the 
ſame manner an aſſiſe 
of common of pal- 
ture is taken for the 
whole writ of afliſe 


ferſin. 


Seck. 234. 


quivocum; canis latrabilis, 
Canis marinus, canis c- 
leflis, ſunt r r u- 
cd. 


Aſiiſe de novel dif- 
| Note [a] there be 


foure aſſiſes, viz. this writ, 
an aſſiſe of mortdanceſter, ot 
darreine preſentment, and of 


ttrume (1) 
Vicount. Vide 


ſet. 248. verbo (Si- 
reve.) 

Quod faciat 12 li- 
beros & legales homi- 


nes de vicineto, Sc. 
[4] Albeit the words of the 
writ be duodecim, yet by an- 
cient courſe theſherite muſt re- 
turn 2) 24: and this is for ex- 
pedition of juſtice; for if 12 
ſhould onely be returned, no 
man ſliould have a full jury 
appear, or be ſworn in reſpect 
ot challenges, without a zales, 
which ſhould be a great dela 

of tryals. So as in this caſo 
uſage & ancient courſe maketh 
law. And it ſeemeth to me, 
that the law in this caſe de- 
lizhteth her ſelfe in the num- 
ber of 12; for there muſt not 
onely be 12 frors (3) for the 
tryall ot matters of fact, [e] but 
12 judges of ancient time for 
tryall of matters in law 7 
the F xcheguer Chamber. Alſo 
for matters of ſtate there 
were in ancient time twelve 
Counſellors of State, He that 
wageth his law muſt have 
eleven others with him, which 
thinke hee ſayes true. And 
that uumber of txvelve is much 
reſpected in holy writ, as 12 
apoſtles, 12 ſtones, 12 tribes, 
> % 


ts % 

[4] He that is of a jury, 
mult be liber homo, that is not 
only a freeman and not bond, 
but alſo one that hath ſuch 
freedome of mind as he ſtands 
indifferent as hee ſtands un- 
ſworne. Secondly, he muſt 
bee /egalis, And by the law 
every juror, that 1s returned 
for the tryall of any iſſue or 
cauſe, ought to have three 
properties. 


(*) Firſt, 


I55 


(2. Co. 50.) 


[4a] Bracton lib. 4. fo. 160. Brit- 
ton ca. 42. fo. 105. 134. F. N. B. 
Fleta lib. 4. ca. fg. &c. Mirror 
ca. 2. ſect. 13. 


(Ant. 109. bi Poſt. 168. 2.) 


6] 1, II. 7. 2, 


Lc] Vid. Pl. Com. in procrmios 


Joſhua 4. Genel. 49. 


[4] 9. E. 4. 16. 


(3) In a Coke upon Littleton in my poſſeſſion, there is the following marginal note on the neceſſity of having 12 jurors. 
& In the manor of Penryn Farrein in Cornwall, there was a cuſtome to try an iſſue with /x jurors; and this cuſtome was 
« adjudged no good cuſtome, as Rolle cheife juſtice affirmed in Mich. terme 1652.” —The printed books alſo furniſh two 
caſes againſt ſuch a cuſtom; in the firſt of which caſes Rolle appears to have argued for it, and to have noticed 
that there was a multitude of records in twenty ſeveral courts in Cornwall proving it's prevalency. See Fredymock v. 


Perryman, Cro. Cha. 259. 1. Ro. Abr. 564. and Aike et Aimon v. Hunkin, 1. Sid. 233. 


However in ſome ſpecial caſes the 


jury may be leſs than twelve; and in ſome muſt or may be more.—1. They may be leſs. Thus it may be in Wales under the 
proviſion of the ſtatute of 34. & 35. H. 8. concerning Wales, which allows of fix. See 34. & 35. H. 8. c. 26. ſ. 74. Cro. Cha. 259. 
x. Sid. 232. and 3. G. 2. c. 25. ſ. 9. So alſo it is in ſome ſpecial caſes in England, as 6 or $ in inquiry of damages on default, 
and in inquiry of waſte, though this latter has been queſtioned and even denied. Spelm. Gloſſ. voce jurata, Fitzh. N. B. 107. C. 
Dune. Trials per Pais, cap. 6. 1. Ventr. 113. Finch. Law 400. Further there is in Glanvil a writ for a jury of 8 to inquire into the 


age where infancy is alledged. 


Glanv. lib. 


13. c. 14. 15. 16.2. Inſtances, in which the law allows or requires more than 


twelve, are, attaint in which there muſt he 24, the great afſize in which there muſt be 16, the grand jury for indictments which 
nſaally conſiſt of ſome number between 12 and 23, and writ of inquiry of waſte in which 13 have been allowed. Finch. Law 484. 


Spelm. Gloſſ. voce jurata. 2. Hal. Hiſt. Pl. C. 161. and Cro. Ch 


A. 414. 
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Lib. 2. 


9 Artic. ſuper Catt. ca. 9. 
Regill. 178. 8 E. 3 30. 


Vid. feti; 102. 93 


9. H. 6. 35. 


fe] Vid. Artic. ſuper Cart, 
. 9. Fortelc. Ca. 25. &c. 29. 


% Glanvil. lib. ca. 14. 15. 
Bracton lib. 3. tol. 110. 4. 


1 24 Lamb. verb, Centuria. 


* 


U Lamb. fol. 91. 3. 


[a] W. 2. ca. 32. Vid. Stat. de 
12. E. 2. de eſſon. calumni- 
andis. Fleta lib. 1. 
Britton fol. 6. a. 
& 134- 12. All. 10. 
5] Bratt. lib. 3. fol. 137. 

I Bract. lib. 4. fol. 257. Vet. 
N. B. fol. 76. | 


cap. 32. 
18 . 110 


Cap. 12. 


(*) Firſt, hee ought to bee 
dwelling molt ncere to the 
place where the queſtion 1s 
moved, (2) 

Secondly, he ought to bee 
moſt ſufficient both for un- 
derſtanding, and competencie 
ot eſtate. (3) 


Thirdly, he ought to bee 


leaſt ſuſpitious, that is, to be 


indifferent as he ſtands un- 


{worne : and then hee 1s ac- 
counted in law liber & le- 
galis homo ; otherwite he may 
be challenged & not ſuffered 
to be ſworne. (4) 

The moit utual triall of 
matters of fact is by 12 ſuch 
men; for ad quaſtionem fatti 
non reſpondent judices : and 
matters in law the judges ought 
to decide and diſcufle ; tor ad 
quc/tionem juris non reſpondent 
Jaratores. (5) 

[ej For the inſtitution and 
right uſe of this triall by 12 
men, and wherefore other 
countries have them not, and 
how this triall excells others, 
fee Forteſcue at large, cap. 25. 
Sc. 29. [V] And in ancient 
time they were 12 knights. 
This trial of the fact per duo- 
decim liberos & legales homines 
is very ancient; for heare 
what the law was betore the 
conqueſt. [g] In fmegulis cen- 
turiis comitia ſunto, atque 
liberæ conditionis viri duodent 
tate ſuperiores una cum præ- 
pofito ſacra tenentes guranto, 
Sc. Nay the tryall in ſome 
caſes, per medictatem lingua, 
(as we ſpeuke) was as anci- 


ent. [4] Firi duodent jure conſulti, Angliæ ſex, 
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common de paſture 
eft priſe pur tout le 
briefe d'aſſiſe de com- 
mon de paſture, & aſ- 
fiſe de mortdanceſler 
75 priſe pur tout le 
rige d aſſiſe de mort- 
danceſter, & alſiſe de 
darraine preſentment 
75 priſe pur tout le 
reve d'afſiſe de dar- 
raine preſentment. 
Mes il ſemble, que le 
cauſe pur que tiels 
briefes al commence- 
ment fueront appels 
aſſiſes fuit, pur ceo que 
per cheſcun tiel briefe 
il eft commande al viſ- 
count, quòd ſummone- 
at x11, le quel eſt a tant 
adire, que doit ſum- 
moner un jurie. Et 
Hun foits afſife ef 
priſe pur un ordi- 
nance, . pur mitter 
certaine choſes en cer- 
taine rule & diſpo- 
ſition, ſicome ordinance 
gue eſt appel (1) aſ- 


ſiſa panis & cerviſiæ. 


of ancient time it was callled duodecim wirale judlici um. (6) 

Now ſeeing we are juſtly occaſioned, and the rather for the (c.) herein, to ſpeak of a chal- 
lenge to jurors, to make the ſtudious reader capable of the underſtanding of the bookes 
of law concerning this matter, it ſhall be neceiſary to ſay ſomewhat of challenges; and 


firſt what a challenge is. 


Sect. 234. 


of common of pa- 
ſture, and aſſiſe of 
mortdaunceſter is taken 
for the whole writ 
of aſſiſe of mort- 
daunceſter, and aſſiſe 
of darreine preſent- 
ment is taken for the 
whole writ of dar- 
reine preſentment. But 
it ſeemes, that the rea- 
ſon why ſuch writs at 
the beginning were 
called aſſiſes was, for 
that by every ſuch 
writ it 1s commanded 
to the ſherife, ui 


fummoneat 12, which 


isas much to lay, that 
hee ought to ſommon 
a jury. And ſometime 
aſſiſe is taken for an 
ordinance, to wit, to 
put certaine things in- 
to a certaine rule and 
diſpoſition, as an or- 
dinance which is cal- 
led a iſa panis & cer- 


viſiæ. 


allice totidem, Auglis & Wallis jus dicuuto; and 


Challenge is a word common as well to the Engliſh as to the French, and ſometime figni- 
fieth to claime, and the Latine word is vexdicare ; fometime in reſpect of revenge to challenge in- 
to the field, and then it is called in Latine ie or promocare; ſometime in reſpect ot par- 
tiality or inſufficiency, to challenge in court perſons returned on a jury, And fecing there is 
no proper Latin word to ſigniſie this particular kind of challenge, they have framed a word 
anciently written [a] chalumniare, and columpuiare, and calumpniare, and now written ca- 
lumuiare: and hath no affinity with the verbe calumnicr, or calumaia, which is derived of thut, 
for that 18 of a quite other ſenſe, ſigniſying a falſe accuſer, and in that ſenſe [65] Bratton uſeth 
calumxiator to be a falſe accuſer : but it is derived of the old word ca/o:r or chaloir, which in 
one fignitication is to care for or foreſee. And for that to challenge jurors is the meane to care 
tor or foreſee, that an indifferent triall be had, it is called cal/umniare, to challenge, that is to 
except againit them that are returned to be jurors, & this is his proper fignification. [e] But 
ſometimes a ſommons, /ommoritio, is ſaid to bee calumniata, and a count to be chal- 


(1) The words entre les aunciens eſlatutes are here added in L. & M. Roh. and P. 
(2) See poſt. 187. a. ant. i125. a. n. 2. This qualification is now become unneceſſary in civil caſes, the 4. An. c. 16. ſ. 6. 
& 7. directing that in them the jury ſhall be taken from the body of the county. See ant. 125. a. n. 2. and a learned tract by the 
late mr. ſerjeant Wynne, intitled a Diſſertation on the writ de un ponendes in offifis & juratis. See alſo 2. Inſt. 447. & £61. 


(3) See poſt. 156. a. 


(4) Of other modes of trying ſacts beſides that by jury, ſee ant. 74. a. 


. . Nc K 


4 
. 


nearly a compleat and unqualified independence. 


lenged, 


(5) This decantatum, as lord chief juſtice Vaughan calls it on account of its frequency in the books, about the reſpective 
2 + « provinces of judge and jury, hath, fince lord Coke's time, become the ſubject of very heated controverſy, efpecially on proſecu- 
2 9 3 tions for itate-libels; ſome aiming to render juries wholly dependent on the judge for matters of law, and others contending for 

e +» {Ca On the trial of John Lilburne for treaſon in 1649 high words paſſed between 
he court and him, in conſequence of his ſtating to the jury that they were judges both of law and fact, and citing paſſages in the 
Coke upon Littleton to prove it. 2. State Tr. 4th ed. 69. and poſt. 225. a. In the cafe of Penn and Meade, who in 1679 were indicied 
to them, the jury gave a verdict againſt the directions of the court in point 


| But the commitment was queſtioned ; and, on a habeas corpus brought in the 
court of common pleas, it was declared illegal; lord chief juſtice Vaughan diſtingniſhing himſehf on the occation by a moſt pro- 


ar... found argument in favour of the rights of a jury. Buſhell's cafe 1. Freem. 1. and Vaugh. 135. However the conteſt did not 
Lee. 5 ceale, as_appears by fir John Hawles's famons dialogue between a barriſter and a juryman, which was publiſhed in 1680 to aſſert 
Leda HF HO the claims of the latter againſt the then current do#trine decrying their authority. S'nce the. revolution alſo many c2{cs have 


4 .af1445v 144 of law, and for this were committed to priſon. 
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41. Au, occurred, in which there has been much debate on the like topic. See King a, Poole in Caſ. B. K. temp Hardwicke 23. Frankln's 
„ caſe 9. State Tri. 273. Peter Zenger's ibid. Owen's caſe 10. State Tr. p. 196. of Append. and Wcoodfall's caſe . Burr. 261. 
By attending to the caſes before referred to, it will be eaſy to trace the progreſs of this controverſy on the limits of the jury's 


jury, but is tricc on a demurrer; it being a rule, and I bclieve without exception, that iſſues in law are ever determined by 
; the judges, and only iſſues of fact are tried by a Jury. Apt- 71. b.—II. when an iſſue in fact is joined, and comes before a 


ot ITY 1 * 


| jury 


Lib. 2. Of Rents. Sect. 234. 


lenged, but this is im roperly. And foraſmuch as mens hives, fames, lands, and goods, are to 

be tryed by jurors, it is moſt neceſlary, that they be on cc ene majores ; and therefore 1 
will handle this mutter the more largely. 

A challenge to jurors is twofold, either to the array, or to the polls: to the array of the 

rincipall pannell, and to the array of the tales. And herein you ſhall underſtand, that tho 
jurors names are ranked in the pannel one under another; which order or ranking the jurie 
is called the array, and the verbe, to array the jurie; and fo we ſay in common ſpeech, 
battaile array, for the order of the battaile. And this array we call arraiamentum, and to make 
the array arraiare derived of the French word arroter ; fo as to challenge the array of the 
pannell is at once to challenge or except againſt all the perſons ſo arrayed or impannelled, in 
reſpect of the partialitie or default of the ſherite, coroner, or other officer that made the 
returne. 

And it is to be knowne, that there is a principall cauſe of challenge to the array, and a 
challenge to the favour. 

Principall. in reſpect of partialitic. As firſt, if: he ſlierife, or other officers be of [a] kin- 
dred, or affinitie (1), to the plaintiſe or defendant, i? her ffinitie (2) continue [J. Secondly, 
if any one or more of the jurie bee returned at the denomination of the partie, plaintife or 
defendant, the whole array ſhall be quaſhed. So it is it the ſherite returne any one, that he 
be more tavourable to the one than to the other, all the array ſhall be quaſhed, [c] Thirdly, 
it the plaintife or defendant have an action of batterie againſt the ſherite, or the ſherite againſt 
either partie, this is a good cauſe of challenge. So it the plaintite or defendant have an action 
of debt againſt the ſherite ; (but otherwiſe it is if the ſherife have an action of debt againſt 
either partie) or if the ſherife have parcell of the land depending upon the fame title [4] ; or 
ii the ſherife, or his bailite which returned the jurie, be under the diſtreſle of either party 
or if the ſherife or his bailife be either of counſell, atturney, officer in fce or of robes, or ſer— 
rant of either partie, goſſip, or arbitrator in the ſame matter, and treated thereof. [e] And 
where a ſubject may challenge the array tor unindifterencie, there the king being a partie may 
alſo challenge for the ſame cauſc, as tor kindred, or that he hath part of the land, or the like: 
and where the array ſhall be challenged againſt the king, you ſhall reade in our bookes, 

[J] By default of the therite, as when the array of a pannell is returned by a bailife of a 
franchiſe, and the ſherife returne it as of himſelſe, this ſhall be quaſhed, becauſe the partie 
ſhould loſe his challenges. But if a ſherife returne a jurie within a libertie, this is good, and 
tHe lord of the tranchiſe is driven to his remedic againit him. 

If a peere of the realme or lord of parliament be demandant or plaintife, tenant or defendant, 
there mult a knight be returned of his jurie, be he lord ſpirituall or temporall, or elſe the array 
may be quaſhed fg]: but if he be returned, although he appeare not, yet the jurie may be 
taken of the reſidue. And if others be joyned with the lord of parliament, yet if there be no 
knight returned, the array ſhall be quaſhed againſt all. {5] So in an attaint there ought to be 
a knight returned of the jurie (3). 

[o And when the king is partie, as in travers of an office, he that traverſeth may challenge 
the array, as hereafter in this Vc ſhall appeare ; and fo it is in cafe of life; and likewiſe 
the king may challenge the array: and this ſhall be tried by triors according to the uſuall 
courſe. [4] The array challenged on both fides ſhall be quaſhed. 

] And if o eſtrangers make a pannell and not in favourable manner for the orie partie or 
the other, and the ſherite returnes the ſame, the array was challenged for this cauſe, and ad- 
judged good, 

[7] If the bailife of a libertie returne any out of his franchiſe, the array ſhall be quaſhed, 
as an array returned by one that hath no franchiſe ſhall be quaſhed. 

Challenge to the array for favour. [x] He, that taketh this, muſt ſlie in certaine the name 
of him that made it, and in whoſe time, and all in certainety. This kinde of challenge, being 
no principall challenge, muſt be left to the diſcretion and conſcience of the triors. As if the 

lantife or defendant be tenant to the ſherife, this is no principall challenge; for the lord 
15 in no danger of his tenant ; but 2 che ei it is a principall challenge; but in the other 
hee may challenge for favour, and leave it to triall, So affinitic betweene the ſonne of the 
ſherife and the danghter of the partie, or 2 converſo, or the like, is no principall challenge, 
but tothe favour : but if the ſherife marrie the daughter of either partie, or e correr/v, this 
(13 hath beene ſaid) is a principall challenge, or the like, [o]! But where the king is partie, 
one ſhall not challenge the array for favour, &c. becauſe in reſpect of his allegeance he ought 
to favour the king more (4). But if the ſherife be a vadelect ot the crowne, or other memall 
ſervant of the king, there the challenge is good (5). And likewiſe the king may challenge tlie 
array tor favour. 

Note, upon that which hath been ſaid it appeareth, that the challenge to the array is in re- 
fpect of the cauſe of unindiflerencie or default in the ſherife or other officer that made the 

returne, 


[2] 12. AM. 36. 26. AM. 24. 
3 E. 4. 12. 31. Afl. . 29. All. 
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Ro. Abr. 258 ws 
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[4] 14. 1 3 5. & 38. 44. Aff. 
3. 28. E. 4. 1. 3. H. 6. 39. 
15. H. 7. 9. b. 27. Aſſ. 28. 
7. H. 7. 10. 26. Aff. 56. 22. 
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14. Eliz. Dier 318. 10. Eliz. 
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[n] 34. H. 6. Chall. 69. 8. 
H. 4- 22. 27. All. 20. 22. E. 3. 
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(1) In the caſe of Mounſon and Weſt 1 Leon. 88. it was argued, that affinity was a challenge to the favor only; and to this 
two judges inclined at firſt z but after time taken to conſider the point, it was adjudged to be a prizcipal challenge by three 


Judges, the 4th heſitating. 

(2) Having iſſue living by the wife, though ſhe is dead, is 
that the iſſue ſhould be inheritable to the land, where land is the ſubject of the action. 
of Mounſon and Welt before cited from 1. Leon. 88. 


ſufficient to continue the huſband's affinity. Nor is it neceſlary, 
Both of theſe poſitions I inter from the caſe 


(3) By a ſtatute of the late king no challenge can now be taken to any pannel for want of a knight in it. See 18. G. 2. c. 
18. . 4. This proviſion is made in genera! terms; but the recital, which precedes it, is confined to the inconveniences of ſuch 


challenges where peers are parties. 

(4) Acc. Keilw. 102. a. But lord Hale is of a different opinion ; 
treaſon and felony, and conſequently ſo far againſt the king. a 
ſhould be admitted, the reaſon he gives for it, which is almoſt in the words of the caſe of 22. 
Fitzherbert's Abridgement, feems rather unſatisfactory. 


2. Hal. Hiſt. Pl. C. 271. Though, too, | 
E. 4. cited in the margin from 
But a better principle to found the rule upon was not unobvicus z 


lord Coke's doctrine 


namely, that from the extenſive variety of the king's connections with his ſubjects through tenures and offices, if favor to him 


was to prevail as an exception to a juror, it might lead to an infinitude of objections, 
to juſtice in ſuits in which he is a party. 
For the remainder nf the notes of this page, ſve fol. 158. à. 


and ſo operate as a ſerious obſtruction 


by demurring to evidence, wich includes 
applies, may fo far draw the cauſe from the cognizauce of the jury; 
decifion of the court from which the iſſue of fact comes, and 
utmoſt only aſcertains the damages. Ant. 92. a. Dougl. Rep. 127. 213- 
ſuppoſed to be to inadequate to finding 


jury for trial, either pirty, 


the jury is 


out the law, that it is incumbent upon the judge, 


an admitlion ot the fact to which the cvidence 
for in that caſe the law is reſerved for the 
either 
Buller's Nih Pri. zd edition 313.—III. The jury is 


diſcharged, or at the 


who prelides at the trial, 


to inform them what the law eis; and, as check to the judge in the diſcharge of this duty, either party may under the ſta- 


W inſter the 2d. C. 31. make his exception in writing to the judge's direction, and inforce its bein 
tute of Warminſter The 10. G . MATE $thed. 222. 466. Cafe of Fabrigas and 
1-42. Buller's Law of Nif. Pri. zd ed. 315 —IV. The 


the record, ſo as afterwards to found error upon it. See poſt,2. Inſt. 446. Trials per Pais, 


Moſtyn in xi. State Trials. Caſe of Money aud others v. Leach 3. Burr. 


made a part of 


jury is ever at liberty ta give a ſpecial verdict, the nature of which is to find the facts at large and leave the concluſion of law to 


the judges of the court from which the iſſue comes. Formerly indeed it was doubted, | 
iſſue was of a very limited and reſtrained kind, the jury was not bound to find a general verdict. 


whether in certain cafes, in which the 
But the contrary was fettled 


1 


for he expreſsly allows challenges for fawor to priſoners in 


. 


Lib. 2. Cap. 12. Of Rents. Sect. 234. 


returne, and not in reſpect of the perſons returned, where there is no unindifferencie or de- 
fault in the ſherife, &c. for if the challenge to the array be found againſt the partie that 
takes it, yet he ſhall have his particular challenge to the polls (1). | 
In ſome caſes a challenge may be had to the polls, and in ſome caſes not at all. Challenge 
to the polls is a challenge to the particular perſons ; and theſe be of foure kinds, that is to 
ſay, peremptorie, principall, which induce tavour, and for default of hundredors, 

[7 1. H. 5. Chal. 162. 9. H. { þ] Peremptorie, this is fo called; becauſe he may challenge peremptorily upon his owne 
5. 7. 15. E. 4. 32. 14. II. . 7- diflike, without ſhewing of any cauſe ; and this onely is in caſe of treaſon or felonie, in fa vo- 
19. Doct. & Stud. lib. 2. For- rem ite, And by the common law the priſoner, upon an endictment or appeale, might chal- 
teſcue cap. 27. N - * . Air lenge thirtie five, which was under the number of three juries. But now by the ſtatute of 
1 : 38.1 1 8. ho 4. 22. H. 8. the number is reduced to twentie in petite treaſon, murder and felonic ; and in cafe 
33. H. 8. tit. Chal. Br. 217. of high treaſon, and miſpriſion of high treaſon, it was taken away by the ſtatute of 33. H. 8. 

33. H. 8. ca. 23. 1. & 2. P. & but now by the ſtatute of 1. & 2. Phil. & Mariæ, the common law is revived. For an 
M. ca. 10. 23. H. 6. 26. 14. H. treaſon, the priſoner ſhall have his challenge to the number ot thirtie (2) five; and ſo it hath 
7.14. Stanf. Pl. Cor. 137. 138. beene reſolved “ by the juſtices upon conference betweene them in the cafe of fir Wal- 
2 J k. ter Raleigh and George Brookes. But all this is to be underſtood hen any ſubject that is not 
e a peere of the realme is arraigned for treaſon or felonie. But if hee be a lord of par- 
liament and a peere of the realme, and is to be tryed by his peeres, he ſhall not challenge 
Ae Fr Z] 'any of his peeres at all; for they are not {worne as other jurors be, but finde the party 
guiltie or not guiltie upon their faith or allegiance to the king, and they are judges of 
the fact, and every of them doth ſeparately give his judgement, beginning at the loweſt. 
9. E. 4. 27. But a ſubject under the degree of nobilitie may in cafe of treaſon or felonie challenge 
for juſt cauſe as many as he can, as ſhall be faid hereafter. In an appeale of death againkt 
divers they pleade not guiltie, and one joynt genre facias is awarded, if one challenge 

peremptorily, he ſhall be drawne againit all. (3) Otherwiſe it is of ſeverall venire fac. S 
Note that at the common law before the ſtatute of 33. E. 1. the king might have chal- 
(1. Ventr. 30g.) lenged peremptorily without ſhewing cauſe, but only that they were not good for the king, 
and without being limited to any number. But this was milchievous to the ſubject, tend- 
[9] 33- E. 1. ordinatio de in- ing to infinite delayes and danger. And therefore it is enacted, [q] g#3d de certero lice pro 
1 bee. domino rege dicatur, quod juratores, Wi. non ſunt bon! pro rege ; uon propter hoc remaneant 12. 
one Y Cs fed a TACT an ceauſam calumnie Jux, We, whereby the king is now re- 

rained. 

Principal, ſo called, becauſe if it be found true, it ſtandeth ſufficient of it ſelfe without 
leaving any thing to the conſcience or diſeretion of the triors. Ot a principall cauſe of chal- 
lenge to the array, we have fajd ſomewhat already. Now it followeth with like brevitie to 
ſpeake of principall challenges to the polles, (that 1s) ſeverally to the perſons returned. 

Principall challenges to the poll may be reduced to foure heads: firſt, propter honor; 
reſpectum, for reſpect of honour : ſecondly, propter defeffum, tor want or detault : third- 
Yo 1 ant affectum, for aftection or partialitie : fourthly, propter deliftum, for crime 
Or delict. 

6. Co. 52. 53. Counteſſe de Rut= I. Propter honoris reſpectum, as any peere of the realme, or lord of parliament, as 
land's caſe. 48. E, 3. 30. 48. a baron, viſcount, earle, marquefſe, and duke; for theſe in reſpect of honour and nobili- 
All. 6. 35. II. 6. 46. 22. A. tie, are not to be ſworne on juries ; and if neither partie will challenge him, he may challenge 
24. F. N. B. 163. D. E. & 166. himſelfe, for by Magna Charta it is provided, grad nec ſuper eum ibimns, nec ſuper 177 
Regilt. 179. (1. Sid. 277.) N th. f — Rd per enum mitte 
mus, niſi per legale jrdicium parium ſuorum, aut per legem terre, Now the common law hath di- 
vided all the ſubjects into lords of parliament, and into the commons of the realme. The 
peers of the realme are divided into barons, viſcounts, earles, marqueſſes and dukes. 
The commons are divided into knights, eſquires, gentlemen, citizens, ycomen, and 
[a] 7. Co. 18. Calvin's caſe. 10. burgeſſes. And in judgement of law any of the ſaid degrees of nobilitie are peers to 
Co. 104. 14. H. 4. 19. b. another. As if an earle, marqueſſe, or duke, be to be tried tor treaſon or felonie, a baron or 
5] Brat. fo. 185. Brit. fo. 135. any other degree of nobilitie is his peere. In like manner, a knight, eſquire, &c. ſhall be 
et. li, 4. ca. 8. 26. All. 28. J. tried per pares ; and that is by any of the commons, as gentlemen, citizens, yeomen, or 
pedo Far Ag b. 21. H. burgeſſes; ſo as when any of the commons is to have a tryall either at the king's ſuit, or 
Le] Vid. ſect. 464. 38. AT. 19. W 8 _ partie, a peere of the realme ſhall not be impanelled in any caſe, 
17. Aſſ. 13. 4. H. 6. 28. 9. H. « £© ropter Avfeerum, 
4 5- 10. H. 6. 7. 8. 18. 1 Pati, [a] as aliens borne, 
7. 1. 10. H. 7.14. 19. H. 6. 9. 2. Libertatis, [6] as villeins or bondmen, and fo a champion mult be a freeman. 
8 4 * 44,12. E. 4 3. Auuui cenſus, i. liberi tenementi. Le] | Firit, what yearely treehold a juror ought to have 
(Sce the flatutes of 23. H. that paſſeth upon triall of the life of a man, or in a plea reall, or in a plea perſonall, where the 
8. 13. and 4. & 5. W. & M. debt or dammage 1n the declaration amounteth to fortic markes, ide ſet. 464. ( 5) *Secondly, 
24. this freehold muſt be in his owne right, in fee ſimple, fee taile, for terme of his owne life, or 
79. H. 6. Chal. 27. 9. H. 7.1. for another man's life, although it be upon condition, or in the right of his wife, out of antient 


Ry © 6 124 Polt. 272. demeſne, for frechold within antient demeſne will not ſerve, But if the debt or dammage a- 
. 62. a. a | mounteth 


(1) Nota, en avrit of right the pannel returned by the four knights ſhall not be challenged, but challenge ought to he taken before the 
Four knights before the paunel made. IH. 30. El. B. R. Pigott and Clarke. Hal. MSS.—See acc. poſt. 158. a. 294. a. Mo. 67. 
and Gouldſb. 23. 

(2) Agreed acc. in petty treaſon in Swan's caſe, Foſt. 107. 

(3) Adj. acc. Plowd. 100. 

(4) But according to the conſtruftion made of this ſtatute or ordinance the king is not bound to ſhew canſe of challenge 
till all the pannel is called over, and not then unleſs from challenges or otherwiſe the jury is incompleat. See State Tri. 4th 
ed. v. 3. p. 468. v. 4. P. 423. v. F. p. 195. See further on this point fir John Hawles's Remarks on Trials in State Tri. 4th ed. 


v. 3. p. 169. 
6 5) See alſo a learned diſſertation on the writ de non ponendis in affiſis et juratis in the Miſcellany of Law-Tracts by the late 


Mr. Serjeant Wynne, p. 62 to 74. Sec too 1. Ventr. 366. and ſir John Hawles's Remarks on Trials, in State Trials 4th ed. v. 3. p. 
169. 187. 


in Dowman's caſe 9. Co. 11. b. and the rule now holds both in criminal and civil caſes without exception. See poſt. 227. b. 

Staundf. Pl. C. 165 a. Major Oncby's caſe 2. I.. Raym. 1494.—V. Whilſt attaints, which ill ſubliſt in law, were in uſe, it was 

e . hazardous in a jury to find a general verdict, where the caſe was doubtful, and they were apprized of it by the judges; becauſe 

$#9- if. they miſtook the law, they were in danger of an attaint. Poſt 228. a Hob. 227. Vaugh. 144. 2. Hal. Hiſt. Pl. C. 

310. Gilb. Com. PI. 2d. edition 128.— VI. If the jury find the facts ſpecially, and add their concluſion as to the 

law, it is not binding on the judges ; but they have a right to controul the verdict and declare the law as thev conceive 

it to he. Atleaſt this is the language of ſome moſt reſpe&table authorities. Staundf. Pl. C. 165. a. Plowd. 114. a. b. 4. Co. 42. b. 

S Hal. Hiſt. Pl. C. v. 1. p. 471. 476. 477. and v. 2. p. 302. VII. The courts have long exerciſed the power of granting new trials in 

civil caſes, where the jury find againſt that which the judge trying the cauſe or the court at large holds to be law, or where the 

jury find a general verdict and the court conceives that on account of difficulty of law there ought to have been a (pecial one. 

King v. Poole Caf. B. K. temp. Hardwicke 26. Though too in criminal and penal caſes the judges do not claim ſuch a dif- 
W ah cretion againſt $ ACC uitte>Fthe reafon I preſume is in reſpect of the rule that nemo bis pun'tur aut vexatur f 6+: evdem delictho, XK e 
. A 2 the hardihip which wou ariſe from allowing a perſon to be twice put in jeopardy for one offence ; and if this be ſo, it 4. K 


15 Wau only ſhews, that on that account an exception is made to a general rule. 4. Blackſt. sth ed. 36r. 2.L. Raym. 153 5+ 26 Stra. 899. fea. /* A 
/ F - 


20 


4. Co. 40. a. and Wingate's Maxims, 693. 3 F 1 
; Upon the whole, as my mind is affected with this intereſting ſubjcCt,vhe reſuit is, that the immediate and dire right of de- Kr: PO 
ciding upon queſtions of law is entruſted to the judges; that in a jury it is only zzcidental; that in the exercife of this inci- 2 


3 
dental right the latter are not only placed under the ſuper intendance of the former, but are in fore degree controulable by 7 Tag 
them; © N 
* Ko K 7 
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mounteth not to fortie marks, any freehold ſufficeth. [4] Thirdly, he muſt have freehold in [I 19. H.6. 


, . ** . . p 222 BY, > "23 7 
that countie where the cauſe of the action ariſeth; and though he hath in another, it ſufficeth Fre 2 wfp0 0,7, Gai F.C 


not (1). le] Fourthly, if after his returne he ſelleth away his land, or if cy que wie or his 
wife dieth, or an entry be made for the condition broken, fo as his trechold be determined, he 
may be challenged for inſufficiencie of freehold (2). 

4. Hundredorum. Firſt, by the common law, in a plea reall mixt and perſonal, there ought 
to be foure of the hundred (where the cauſe of action ariſeth) returned tor their better notice 
of the caufe ; for vic vicinorum facta preſumuntur ſcire (3). And now fince Littleton wrote [V 


in a plea perſonall, if two hundredors appeare, it ſutficeth (4) ; and in an attaint, [g] although 


the jury is double, yet the hundredors are not double. Secondly, [+] if he hath either free- 
hold in the hundred, though it be to the value but of halfe an acre, or it he dwell there, though 
hee hath no freehold in it, it fufficeth. [7] Thirdly, if the cauſe of the action riſeth in c. 
vers hundreds, yet the number ſhal ſuffice, as if it had come out of one, and not ſeverall hun- 
dredors out of each hundred. [&] Fourthly, if there be divers hundreds within one leet or rape, 
if he hath any frechold, or dwell in any of thoſe hundreds, though not in the proper hundred, 
it ſufficeth. [I] Fiftly, if the jury come de corpore comitatics, or de 7 ag — where 
the one partie is lord of the hundred, or the like, there need no hundredors be returned at all. 

m] Sixtly, if a hundredor after he be returned ſell away his land within that hundred, yet 

all he not be challenged for the hundred, for that this notice remaines. Otherwiſe as hath bin 
ſaid for his inſufficiencie of freehold ; for his feare to offend, and to have lands waſted, &c. 
which is one of the reaſons of law, is taken away. [a] Seventhly, he that challengeth for the 
hundred muſt ſhew in what hundred it is, and not drive the other partie to ſhew it. Eightly, 
his challenge for the hundred is not fmpliciter but ſecundum quid; for, though it bee found 
that he hath nothing in the hundred, yet ſhall not he be drawne, but remaine præter H. that 
is, befides for the hundred ; and albeit he dwelleth or have land in the hundred, yet muſt he 
have ſufficient freehold. 


III. P ropter affeet UM. And this is of two ſorts, either working a principall challenge, 
or to the favour. And againe a principall challenge is of two forts, either by judgement of law 
without any act of his, or by judgement of law upon his owne act, 


And ĩt is ſaid that a principall challenge is, when there is expreſſe favor or expreſſe malice, 

1. Without any act of his, as if the juror bee [a] of blood or kindred to either partie, con- 
ſanguineus, which is compounded cx con & ſanguine, quaſi eodem ſanguine natus, as it were 
iflucd from the ſame blood; and this is a principall challenge, for that the law preſumeth that 
one kinſman doth favour another before a — [4] and how farre remote fo ever he is of 
kindred, yet the challenge is good. And if the plaintife chalenge a juror for kindred to the 
defendant, it is no counter plea to ſay that he is of kindred alſo to the plaintife, though hee 
bee in a neerer degree; for the words of the vexire facias forbiddeth the juror to be of kindred 
to cither partie, | 

le] If a body politick or incorporate, ſole or aggregate of many, bring any action that con- 
cernes their body politick or incorporate, if the juror be of kindred to any that is of that body 
(although the body politick or incorporate can have no kindred) yet for that thoſe bodies con- 
fiſt of naturall perſons, it 1s a principall challenge. [4] A baſtard cannot be of kindred to any, 
(5) and therefore it can be no principall challenge. And here it is to be knowne, that affinitas, 
nity, hath in law two ſenſes. In his proper ſenſe it is taken for that neernefle that 1s got- 
ten by marriage. Cum due cognationes inter fe diviſe per nuptias copulantur, & altera ad alter ius 
fines accedit, & inde dicitur aftnis, In a larger ſenſe affinitas is taken alſo tor confanguimitie 
and kindred, as in the writ of wenire facias, and etherwhere. [e] Affinity or alliance by mar- 
riage is a principall challenge, and equivalent to conſanguinity when it is betweene either of 
the parties, as if the plaintife or defend marry the * or couſin of the juror, or the 
juror marry the daughter or couſin of the plaintife or defendant, and the ſame continues, or 
iſſue be (6) had. But if the ſon of the juror hath maried the daughter of the plaintife, this is 
no principall challenge, but to the favour ; becauſe it is not betweene the parties. Much more 
may be ſaid hereof ; /ed ſumma {equor faftigia rerum. 

F] If there be a challenge for coſinage, he that taketh the challenge muſt ſhew how the 
juror is couſin. But yet if the coſinage, that is the effect and ſubſtance, be found, it ſufficeth ; 
for the law preferreth that which is materiall before that which is formall. 

Ig] It the juror have part of the land that dependeth upon the fame title. (7) 

70 If a juror be within the hundred, (8) leet, or any way within the ſeigniory immediately 
or mediately, or any other diſtreſſe of either party, this is a principall challenge. But if either 

rty be within the diſtreſſe of the juror, this is no principall challenge, but to the favour. 

[:] If a witneſſe named in the deed (9) be ed of the jury, it is a good cauſe of challenge 
of him. [4] So it is if one within age of one and twenty bee returned, it is a good cauſe of 
challenge. | 


2, Upon 


(1) Vid. acc. per omnes juſticiarios MI. 29. 30. Elz. Clench 139.—Hal. MSS. 
(2) See ant. 102, b. 
(3) See Brownl. Rep. b. 194. 


e] 12. H. 97.4. 


2 27. H. 6/58, : 
7. H. 4.1. (Poſt. 272. b.) 


* Ro. Abr. 636. Forteſc. 36. 
Poſt. 158. a.) 

[ #] 27. Eliz. ca. 6. 

4] 7. H. 4. 47. 

Chal. 216. 21. E. 4+ 74. 75+ 
H. 6. 66. N 


te] 20. H. 6. 23. 4. Mar. Br. 
hal. 216. 


[4] 10. H. 6.5. 12. H. 4. 14. 


19. E. 4. 5. 


[3] 37. H. 6. 11. 25. E. 3. 43 
(Cro. Jam. 550.) 


(m]21. H. 6. 38. 12. H. 7. 4. 


[n] 7: Eliz, Dyer 231. 


Brat. fo. 185. Brit. fo. 134. 133. 
Fleta lib. 4. ca. 8. 21. 2 4 = 
12, | 


[a] Britton fol. 135. 


* 


[5] Mirror ca. 3. de ordinance 

d'attaint. 

Bratton 

Britton bat ſupra. 

Fleta | 

14. El. Dier 319. 21. E. 4. 75. 

40. AF. 20. Pl. Com. fo 41. E. 
. Chal. 99. 21. E. 4. 75 

70 7. E. 4. 4. 17. 4. 7. 11. 

E. 4. 20. 28. H. 6. 10. 28. Af 

18. 34. Aſſ. 6. Hob. 87. 1. Saund. 


44- 
7] 41. E. 3. Chal. 99. 41. E. 3. 
9. 26. H. 6. Chal. 153. 


ſe] Mirror 

Bratton 

Britton ha ſupra. 

Fleta 

3- E. 4. 14. 21. E. 3. 5. 4t. 42 
E. 3. Chal. 93. 49. All. 28. 26. 
22. E. 4. 2. 14. H. 7. 2. 15. H. 


7. 9. 
[/] 19. H. 8. 7. 28. H. 8. 
Dier 37. 1. Mariz Dyer gas 
2. Eliz. ibid. 177. 
[s] Bracton 
Britton bat ſupra, 
Fleta 
Mrror ubi ſupre. . ; 
[h]g- H. 6. tit. Chal. 27. 38. E. 
3. 25. 22. E. 4. Chal. 61. 4. H. 
6. 25. 3. H. 6. 39. 36. H. 6. 
Chal. 46. 22. E. 4. 1. 27. Ag, 
28. 22. E. 3. 12. 
t] 23. Aſſ. 11. ; 

Mirror ubi ſupra. 


() And now by the 4. An. c. 16. & 24. G. 2. c. 18. the jury muſt be taken from the 3ody of the county in actions or ſuits in 
theking*s courts of record at er, and in actions or informations on penal ſtatutes, But appeals of felony or murder, 
and indictments or preſentments of treaſon felony murder or other matter, are excepted from this proviſion ; and therefore 
in them hundredors are ſtill in ſtriftneſs neceſſary. lt is obſervable, that the 24.G.2. by which this alteration was made as to actions 
on penal ſtatutes, names the counties palatine of Lancaſter Chefler and Durham, and Wales, as well as Weſftminfler. But in the 
4. of An, only the latter place is mentioned. See further on the ſubject of hundredors ant. 125. a. note 2. to which add 2. P. 


Wms. 207. and a cate on the 4. Ann. in Mr. Serj. Wynne's Miſcell. Law Tracts 60. 
(5) Sec ant. 123. a. 
(6) But the iſſue muſt be lig. See ant. 156. a. n. 


(7) Here the ſenſe is incompleat ; but 1 apprehend, that lord Coke means to give the exception as a principal challenge. 


(8) Acc. Dy. 176. a. 
5 (9) See ant. 6. a, 


— 


them; and therefore that in all points of law ariſing on a trial, juries ought to ſhew the moſt reſpectful deference to the advice 
and recommendation of judges. In favour of this concluſion the conduct of juries bears ample teftimony ; for to their hoyonr 
it ſhould be remembered, that the examples of their reſiſting the advice of a judge in points of law are rare, except where they 
have been provoked into fuch an oppoſition by the groſſneſs of his own miſconduR, or betrayed into an unjuſt ſuſpicion of hie 
integrity by the miſrepreſentation and ill practice of others. In civil cafes, particularly where the title to real property is in queſtion, 
Juries almoſt univerſally find a ſpecial verdict as often as the judge recommends their ſo doing; and though in criminal caſes 
ſpecial verdicts are not frequent, it is not from any averſeneſs to om in juries, but from the nature of criminal cauſes, which 
generally depend more upon the evidence of fads than any difficulty of law. Nor is it any ſmall merit in this arrangement, 
that in conſequence of it every perſon accuſed of a e crime is enabled by the general plea of not guilty to have the benefit of 
a trial, in which the judge and jury are a check upon each 44 and that this benefit may be always enjoyed, except ons 
| 4 \ ma 


2 At. 2 ſubject, in a modern work, which contains much general legal inſtruction elegant!y con 


4 32: 


149 - 2. 62 


/ 


322 
2 . e 


bie, Lee 


* 
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£1 111 


bs Le. 


Lib. 2. 


10 8. H. 5. 10. 33. H. 6. 1. 10. 
6. 24. 7. H. 4 11. 18. E. 4. 
12. 21. E. 4. 74. 11. R. 2. tit. 
Challenge 106. 27. All, 1g. 


I] 43- E. 3. Chal. 93. 8. H. 5. 
10. 


[n] Mirror ubi ſupra. Brit. fo. 
12. 11. Aſſ. 36. 8. H. 4. 2. 
7. E. 4 4 12. Al. 26. 19. All. 
6. 40. As. 10. 25. E. g. c. 3. 

15 40. Aſſ. 20. 2. H. 4. 15. 10. 


„6. Chal. 40. 7. H. 6. 40. 19. 


H. 6. 66. 4. E. 4. 11. 7. E. 4. 4. 

(p] 20. H. 6. 955 9. E. 4. 46. 35. 
+6. 19. H. 6. 3. H. 6. 24. 7. 

H. 7. 10. (2. Ro. Abr. 665. 

[9] g- Co. 71. Peacock's ca 
racton ubi ſupra. 


Britton J AiL. 36. 
26, Aſſ. 56. 28. ANT. 19. 31. Aſſ. 
7. 44 AT. 18. 
19 13. H. 4. 13. 11. R. 2. Chal. 
164. 
15 Bracton ubi ſupra. 
eta 44. E. 3. 8. 38. 

44- AN. 23. 8. E. 3. 25. 4% E. 
$- 31. 22. E. 4. 1. 38. H. 6. 6. 
43. E. Fl Chal. 93- 11. H. 4. 26. 
11. H. 6.15. 32. E. 3. Chal. :89. 
24. E. g. 37. 39. Afl 2. 20. All. 
11. 43. All. 46. 

«] 17. Aſi. 15. 
Fl 8. E. 3. 39. 20. H. 6. 39. 
33. H. 8. Dyer 48. (Polt. 379. a. 
Hob. 294 


[1] 22. Eliz. Dyer 367. 
a 


[7] Mirror 


9 
racton 
Britton 
Fleta 
7 49- E. g. 1. 
41 9. E. 4. 6. 21. E. 4. 31. 22. 
4. 3. 14. H. 6. 2. 20. E. 4. 2. 
H. 7. 5. 22. Eliz. Dyer 367. 
2 Ro. Abr. 644. 668. 669. Cro. 


Jam. 547. Poſt. 320. b. Plowd. 
74. 2. Hob. 64.) 


ubi ſupra. 


[5] Mirror ca. 3. d'ordinance 
'attaint. Bract. lib. 4. fol. 185. 
Britt. fol. 134. 135- Fleta lib. 4. 
c. 8. 7. H. 6. 25. 
1 9. H. 7. 3. 10. H. 7. 20. 3. 
7.2. 10. E. 4. 12. 15. E. 4. 
a8. 12. Al. 23. (1. Ro. Rep. 
338. Cro. Jam. 547-) 


) 6. R. 2. Chal. 141. 19. AN. 
5 38. Aff. 22. 11. R. 1 Chal. 


166. 4. H. 5. ibid. 153- 
(L Sid. 244.) 


(:) Ace. 2. Brownl. 268. 


(2) See Mo. 3. | 
(3) See an inſtance of ſuch 
(4) See ant. 156. a. n. 


8 


(6 


Cap. 12. Of Rents. 


2. [1] Upon his own act, as if the juror hath given a verdict before for the ſame cauſe, albeit 

it be reverſed by writ of error, or it after verdict, judgement were arreſted, So if hee hath 

iven a former verdict upon the ſame title or matter though betweene other perſons, [-:] But 

it is to be obſerved, that I may ſpeake once for all, that in this or other like caſes, hee that ta- 

keth the challenge muſt ſhew the record if he will have it take place as a principall challenge: 

otherwiſe he muſt conclude to the favour (1), unleſſe it be a record of the ſame court, and 
then he muſt ſhew the day and terme. 

[*] So likewiſe one may be challenged, that he was inditor of the plaintife or defendant, 
either of treaſon, felony, miſpriſion, treſpaſſe, or the like in the ſame cauſe. 

[e] If the juror be godfather to the child of the plaintife or detendant, or 8 conver/o, this 
is allowed to be a — challenge in our bookes (2). 

[ 2 If a juror hath beene an arbitrator choſen by the plaintife or defendant in the ſame 
cauſe, and have beene informed of, or treated of 5 matter, this is a principall challenge. 
Otherwiſe if he were never informed, nor treated thereof; and otherwiſe if hee were indif- 
ferently choſen by either of the parties, though he treated thereof. But a [g] commiſſioner 
choſen by one of the parties for examination of witneſſes in the ſame cauſe, is no principall 
cauſe of challenge; for he is made by the king under the great ſeale, (3) and not by the partie, 
as the arbitrator is; but he may upon cauſe be challenged for tavour, 

be If hee be of counſell, ſervant, or of robes, or fee of either partie, it is a principall 
challenge. 

(s] If =. he be returned do eate and drinke at the charge of either partie, it is a prin- 
cipall cauſe of challenge ( 5) Otherwiſe it is of a trior after he be ſworne. 

L] Actions brought, either by the juror ** either of the parties, or by either of the 
parties againſt him, which imply malice or diſpleaſure, are cauſes of principall challenge; 
unleſſe they be brought by covyn either before or after the returne ; tor if covin be found, 
then it is no cauſe of challenge. Other actions, which doe not imply malice or diſpleaſure, 
are but to the favour. 

la] In a cauſe, where the parſon of a pariſh is partie, and the right of the church commeth 
in debate, a pariſhioner is a principall challenge. Otherwile it is in debt, or any other action 
where the right of the church commeth not in queſtion. 

[ww] If either partie labour the juror, and give him any thing to give his verdict, this is a 
principall challenge. But if either partie labour the juror to appeare and to doe his conſcience, 
this is no challenge at all, but lawtull for him to do it. (6) 

[x] That the juror is a fellow ſervant with either partie 1s no principall challenge, but to 
the favour. 

[y] Neither of the parties can take that challenge to the polls, which he might have had 
to the array. 

[a Note, if the defendant may have a principall cauſe of challenge to the array, if the 
ſherife returne the jury, the plaintife in that caſe may for his owne expedition alledge the 
ſame, and pray proceſſe to the coroners ; which he cannot have, unleſſe the defendant will 
confeſſe it; but if the defendant will not confeſſe it, then the plaintife ſhall have a venire facias 
to the ſherife, and the defendant ſhall never take any challenge for that cauſe (7), and fo in like 
caſes, But on the part of the defendant any ſuch matter ſhall not bee alledged, and pro- 
ceſſe prayed to the coroners ; becauſe he may challenge the jury for that cauſe, and can be at 
no prejudice. 


Sect. 234. 


[3] Challenge concluding to the favour, when either partie cannot take any principall chal- 
lenge, but ſheweth cauſes of favour, which muſt be left to the conſcience and diſcretion of the 
triors upon hearing their evidence to finde hun favourable or not favourable. Bur yet ſome 
of them come neerer to a principall challenge then other. [c] As if the juror be of kindred, or 
under the diſtreſſe of him in the reverſion or remainder, or in whole right the avowrie or 
juſtification is made, or the like, theſe be no principall challenges; becauſe he in reverſion, . 
remainder, or in whoſe right the avowrie or juſtification is, is not partie to the recorde ; 
otherwiſe it is if they were made parties by aide, reſceipt, or voucher : and yet the cauſe of fa- 
vour is apparent, fo it is of all pnncipall cauſes, if they were partie to the record. Now the 
cauſes of tavour are infinite ; and thereof ſomewhat may be gathered of that which hath been. 
ſaid, and the reſt I purpoſely leave the reader to the reading of our bookes concerning that 
_—_ For all which the rule of law is, that he muſt ſtand indifferent as hee ſtands un- 
worne. 

[4] The ſubje& may challenge the polles, where the king is partie. And if a man bee 
outlawed of treaſon or felony, at the ſuit of the king, and the partie for avoyding thereof 
alledgeth impriſonment, or the like, at the time of the outlawry ; though the iſſue bee joyned 
upon a collaterall point, yet ſhall the partic have ſuch challenges as if he had been arraigned 
upon the crime it ſelf, for this by a meane concerneth his lite allo (8). 

IV. Propter 


a commiſſion in Cro. Jam. 65. 


4+ 
The ſame thing avoids a verdift. Poſt. 227. b. 


Yet /abouring a jury, thoug b it be but to appear, is afterwards ſtated to amount to the crime of maintenance in a third perſon. 


27 


7 
24% 


Polt. 369. a. Here indeed the author qualifies the /abouring to appcar by ſuppoling it to be to do bis conſerence. But this addi- 
tion of words ſeems a ſlight ground for a difference of conſtruction. A 11 7 „u. L 1s FE /3/ 41 4 1, 
(7) Held according]y Hutt. 22. / ie fri af 714 Ee i 

(s) Staundford is of the ſame opinion, citing ſor authorities from Fizherbert's Abridgement the caſts of 11“ R. 2. * 4. H. 3. 
here referred to by lord Coke. Staundf. Pl. C. 163. a. However the benefit of peremptory challenges on collateral iſſues in 
capital caſes has been denied by the pra ice of latter times. Caſe of Okey and others Eaſt. 14. Ch. 2. 1. Lev. 61. Johnſon's 
caſe Mich. 2. G. 2. Foſt. 46. Mr. Ratcliffe's caſe Mich. 20. G. 2. Foſt. 40.— In the report of the caſe laſt cited, lord Hale is re- 
ferred to as anauthority for diſallowing ſuch challenges. But lord Hale is not abſolute in his opinion; and Staundford, whom lord 
Hale cites, not only writes with a guære in the part ſo cited, but in a ſubſequent paſſage gives an opinion in favour of the challenge. 
Staundf. Pl. C. 158. a. 163. a. WAS 


fmall offences as are left to the ſummary juriſdiction of a juſtice of the peace; which exception from the neceſſity of the times 
is continually increaſing, but which however cannot be too cantiouſly extended to new obje&ts.—Thus conſidered, the dif-, 
tinction between the office of judge and jury ſeems to claim our utmoſt reſpect. May this wiſe diſtribution of power between 
the two long continue to flouriſh, unſpoiled, either by the proud incroachment of ill-deligning judges, or the wild preſumption 
of licentious juries 

It wou'd wrong to con 


clude this note, without referring the reader to the very forcible reaſoning on the ſame 
veyed. | See © EUXOMUS, or D.alogues 

E bunt — * 2. . Tm. Sm» * ZA 

(6) See further on the origin of Engliſh juries, Spelm. Gſoſſ. voc. jurata, Diſſertat. Epiſtolar. in Ling. Septentrion. Thefaur. 
Hickes, Stiernh. de jure Sueon. et Goth. vetuſt. lib. 2. c. 3. and Pr. Pettingal's Enquiry into the Uſe and Practice of Juries 


amongſt the Greeks and Romans. 


ot . 3 


« concerning the Law and Conſtitution of England,“ vol. 3. p. 196. 


£ 
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Jean Jug. 


Lib. 2. Of Rents. Sec, 234. 158 


Iv. Pr opter delictum. Le] As if the juror be attainted or convicted of treaſon, or fe- 6 
lony, or for any offence to life or member, or in attaint for a falſe verdict, or for perjury as Britton Jubi ſupra- 
a witneſſe, or in a conſpiracie at the ſuite of the king, or in any ſuite (either tor the king, or Fleta 
for any ſubject) be adjudged to the pillory, tumbrell, or the like, or to be branded, or to be 11. H. 4. 41. 12. H. 4. 10. 33. 
ſtigmatique, or to have any other corporall puniſhment whereby he becommeth inſamous, (for it H. 6. 22. (a. Ro; Abr. 650.) 
is a maxime in law repellitur à ſacramento infamis) theſe and the like are principall cauſes of chal- 
lenge. So it is if a man be outlawed in treſpaſſe, debt, or any other action, () for he is 
exlex, and therefore is not legalis homo, And old bookes have ſaid, chat, if he be excommu- 
nicated, he could not be of a jury. Tak; 1 

DVI] See the ſtatutes of V. 2. and artir. ſupra cartas, what perſons the ſherife ought to re- 942. * "gy ” x B ar” why 186. 
turne on juryes. And ſee F. N. B. breve de non ponendis in aſſiis & juratis, (2) and the regiſter Regiſtir. 1 : 
in the fame writ, And ſee there what remedy the party hath that is returned againſt law. 12 9: E. 4:16. 10. H. 5. 9. 37. 

It is neceſlarie to be knowne the time when the challenge 1s to be taken. [g] Firit, hee that II. 6. 8. 3. H. 6. 38. Brooke tit. 
hath divers challenges muſt take them all at once, and the law ſo requireth indifferent trialls, 838 8. 7. H. 6. 40. 14. H. 7. 8 
as divers challenges are not accounted double. [V] Secondly, if one be challenged by one , SE. i Ms 
party, if after he be tried indifferent, it is time enough for the other party to challenge him. ; 49. E. 3. Chal. 93. 20. E. 3. 
L' Thirdly, after challenge to the array, and triall duely returned, it the ſame party take a ibid. 116. 22. E. 4. ibid. 61. 
challenge to the polls, hee muſt ſhew cauſe preſently. [4] Fourthly, ſo if a juror be formerly 7: H. 4. 41. 3, El. Dower 201. 
ſworn, if he be challenged, he muſt ſhew cauſe preſently, and that cauſe muſt riſe ſince he - * 8 1 6. 
was ſworne. [I] Fiftly, when the king is party or in an appeale of felony, the defendant, . 4 38. All. 22. 
that challengeth for cauſe, muſt ſhew his cauſe preſently. Sixtly, it a mau in caſe of treaſon 
or felony challenge for cauſe, and he be tried indifferent, yet he = challenge him peremp- 
torily. Seventhly, a challenge for the hundred muſt bee taken before ſo many bee ſworne, 
as will ſerve for hundredors, or elſe hee loſeth the advantage thereof. Eighthly, Lx] in a f] 5. H. 4. 20. 15. E. 4 
writ of right, the graund jury muſt bee challenged before the foure knights before they be - 
returned in court; (3) for after they be returned in court, there cannot any challenge be 
taken unto them. Ninthly, vt In] The array of the tales ſhall not bee challenged by any [] g. E. 4. + 
one party, untill the array of the principall be tried; but if the plaintife challenge the array Ail. 6. 13. E. 
of the principall, the defendant may challenge the array of the tales. After one hath taken 
a challenge to the polle, he cannot challenge the array. . 

Now it is to be ſcene, how challenges to the array of the principall pannell, or of the 
tales, or of the polles ſhall be tried, and who ſhall bee triors of the ſame, and to whom pro- 
ceſſe ſhall be awarded. | | 

1. [o] If the plaintife alledge a cauſe of challenge A the ſherife, the proceſſe ſhall be Co] 18. E. 4. 8. {Fortefc. 35.) 
directed to the coroners ; if any cauſe againſt any of the coroners, proceſſe ſhall be awarded 
to the reſt ; if againſt all of them, then the court ſhall appoint certaine eliſors or efliors (fo 
named ab eligendo) becauſe they are named by the court, againſt whoſe returne no challenge 
ſhall be taken to the array, becauſe they were appointed by the court; but hee may have his 
challenge to the (4) polles. [y] Note, if proceſſe be once awarded for the partiality of the [#] 15. H. 7. 9. 14 H. 7. 31. 
ſherife, though there be a new ſherife, yet proceſſe ſhall never bee awarded to him; for the 18. E. 4 3. 
entrie is, Ita qudd vicecomes ſe non intromittat, But otherwiſe it is, for that he was tenant to 
either partie, or the like. p A FR 1 

2. [9g] If the array be challenged in court, it ſhall be tryed by two of them that be impan- 

. be ap — by the . ; for the triors in that caſe ſhall not exceed the number of [9] 1196 Char? —_ 1 5 - 
two, unleſſe it be by conſent. But when the court names two for ſome ſpeciall cauſe alled- 4. E. 4. 17. 43. E. 3. Chal. 95. 
ed by either partie, the court may name others, If the array be quaſhed, then proceſſe ſhall 2. R. 2. ibid. 101. 34. All. 6, 

awarded, wt * 27. Alf. 28. 43. Aff. 26. 

[7] If a pannell upon a wenire facias be returned, and a tales, and the "_ of the princi- [7] 9. E. 4. 46. 19. H. 6. 48. 
pall is challenged, the triors, which try and quaſh the array, ſhall not try the array of the 34 All. 6. 7. E 6. Dier 78. g. 
tales; for now it is as if there had beene no appearance of the principall pannell : but if the. 14. 
triors affirme the array of the principall, then they ſhall try the array of the zales. If the 
plaintife challenge the array of the principall, and the defendant the array of the zales, there 
the one of the principall, and the other of the tales, ſhall try both arrayes. For other matter Os as te 
concerning the tales, ſee [5] in my Reports matters worthy of obſervation (5). L] When any <7 R 
challenge is made to the polls, two triors ſhall bee appointed by the court; and if they trie [7] 19. H. 6. 9. 22. E. 4. Chat. 
one indifferent, and he be ſworne, then he and the two triors ſhall try another; and if another 61. 62. 
be tried indiſferent, and he be ſworne, then the two triors ceaſe, and the two that be ſworne on 
the jury ſhall try the reſt. [a] If the plaintife challenge ten, and the defendant one, and the LI 7. H. 4. 41. 
twelfth is ſworne, becauſe one cannot try alone, there ſhall be added to him one challenged by 
the plaintife, and the other by the defendant. When the triall 1s to be had by two counties, 
the manner of the triall is worthy of obſervation, and apparant in our [au] books. [x] If the Cu] t1. H. 4. 61. 48. E. g. go. 


foure knights in the writ of right be challenged they ſhall try themſelves (6), and they ſhall My” fe SOD Suk. 


9. H. 5. 11. 
15 Chal. 108. on 


(1) It has been queſtioned, whether outlawry in a per/ona! action is ſufficient to diſqualify from being a juror; and in Sir 
William Wirhepole's cafe, Mich. 3. Cha. 1. the court of king's bench was divided on this point. Cro. Cha. 135. W. Jo. 198. and 
Ley's Rep. 81. | 

4 2) See the late Mr. Serj: Wynne's Diſſertation upon this writ in his Miſcellany of Law TraGts, p. 56. 

(3) Acc. ant. 156. b. & poſt. 294. a. 

(4) See further on awarding ven res to coroners and on appointing e/z/ors, Umfrev. Lex Coronator. 234. to 242. 

8 See alſo Trials per Pais, chap. 5. 

(6) Acc. poſt. 294. à. 


* a F a _ 


Continuation of the notes of fol. 156. a. 

(5) Lord Coke having immediately before expreſſed, that the array ſhall not be challenged for favor againſt the king, he 
mutt be here underſtood to confider being a wadelet or other menial ſervant of the crown, as a principal challenge to the array 
for otherwiſe he would be inconſiſtent ; unleſs, indeed, he is ſuppoſed in the firſt inſtance to ſtate a general rule and in the 
ſecond an exception to it, which, as his words are, would be a ſtrained conſtruction. It is alſo ſtrong evidence of lord Coke's 
intending to give this challenge to the array as a principal one, that he elſewhere repreſents being a ſervant of either party 
where the ſuit is between ſubjects as a principal challenge both to the array and to the polls. See ſupra and alſo poſt. 155. b. 
However, lord Hale will not allow this ſort of exception to a juror to be more than a challenge to the favor in trials for trea- 
fon or felony ; citing for authority from Fit zherbert's Abridgement a caſe in 3. H. 6. which is a deciſion in point by the whole 
court; to which may be added the dem in the Year-Book of 4. Hen. 7. 3. Alſo the practice ſince lord Hale's time ſeems 
to have accorded with, his doctrine, there being ſubſequent inſtances in print in which ſuch an exception when taken to the 
polls has been a e but not one I believe of its being received. The inſtances of diſallowing the exception as a prin- 
cipal challenge, to whtch 1 ſhall refer, are Mr. Hampden's trial in the king's-bench, Hill. 36. Cha. 2. for a miſdemeanor, and 
fir William Parkyns's at the Old Bailey in 1695 for high treaſon. See State Tri. 4th ed. v. 3. p. 825- and v. 4. p. 633. In 
the former the point was ſharply argued on challenges by Mr. Hampden of two jurors for having offices in the king's fo- 
reſt ; and as the counſel for Mr. Hampden relied on lord Coke and on Rolle's Abridgement of the Caſe of 322. E. 4. here 
cited by lord Coke in the margin as the ground of his doctrine, ſo the court adjudged againſt the exception as a principal 
challenge on the authority of the caſe of 3. H. C. cited by lord Hale. In the latter fir William Parkyns challenged two for 
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Cap. 12. Of Rents. Sect. 234. 
the nd aſſiſe, and try the challenges of the parties. [y] If the cauſe of challenge touch 
the — or diteredg of the juror, he ſhall not be examined upon his 5 
other caſes he ThalTbe examined upon his oath, to informe the triors. (2) [z] Tran inqueſt bee 


awarded by default, the defendant hath loſt his challenge; but the plaintite may challenge for 
juſt cauſe, and that ſhall be examined and tried. 
Whereſoever the plaintife is to recover per wiſum j 
that have had the view or knowne the land in avel 
poſſefſion if he recover, 
In a proprietate probandd, and a writ to inquire for waſte, the parties have beene received to 
take their challenges. (3) [a] But pafling over many things touching this matter, I will 
conclude with the ſaying of * Bratton. Plares autent aliæ ſunt cauſe rec mſandi juratores, de quibus 


ad præſeus non recols, ſed que jam enumerate ſunt ſyfficiant exempli cauſa. (4) And ſo let us return 
to Littl, 


De viſneto, Sc. It ſhould be wicineto. Ficinetumis derived of this word wicinus, and 
fignifieth neighbourhood, or a place neere at hand, or a neighbour place. And the reaſon - 
wherefore the jury mult be of the — 7 "vas is, for that wicinus fafta vicini preſumiter 
feire ; all which is implied in this word (c.) 


Quod ſummoneat COS) Se. Summonco is compounded of ſub & moneo, & euphoniæ 
gratiã it is ſaid ſummones, to warne or ſummon, as in this caſe the ſherife muſt warne or ſum- 
mon the recognitors of the aſſiſe to appeare before the juſtices of aſſiſe, &c. And it is truly 
ſaid [5], that in this caſe legitimam ſummonitionem recipere in proprid perſoud ubicungue inventus 
Fuerit in comitatu in quo fuerit res petita ; qui quidem fi non inventatur, ſuficit, fi ad domicilius 
fiat, dum tamen alicui de familia ſua manifeſte fuerit relata, Cc. 

Per benos Jummonit es. Here two things are to bee obſerved. 1. that the 
ſummoners muſt be Boni (id ft) fide gh ut valeant legitimum teſt imonium perhibere, cam inde 
per jufticiarios fnerint requiſiti. [e] And another faith, Ah, ne /orfo, ne enfans, ne nul enfamys, 
ne nul que neſt fife tenant, ne poet efte bone ſummoner. 2. It is ſpoken in the plurall number, 
per bonos ſummonitores, and therefore there muſt be two at the leaſt, Nec /ufficiz qudd ſrmmno- 
vitio fiat per unum tantam, &c. neceſſe eft igitur quod per duos ad minus fiat, Sc. There is allo a 
ſummons of a tenant in a reall action; whereof, and of pernors and veiors you ſhall reade 
[4] plentifully and plainely in our bookes, whereunto being matter of couric I referte you. 

Item ſummonitionum alia eft generalis, alia ſpecialis. Wherevt you ſhall finde excellent matter 
in our [e] old bookes, where you ſhall alſo reade at large de ſummonitione, preſummonitioneg 
& reſummonitione, / 


F acere recognitionem. Cognitio is knowledge, or knowledgement, or opinion, and 
recognition 1s a ſerious acknowledgement or opinion upon ſuch matters of fact as they thall 


have in charge, and thereupon the jurors are called recognitores afiſe. Jide Sect. 233. re- 
cognitio taken tor the confeſſion of the tenant, 


uratorum, there ought to be ſixe of the jury 
ion, ſo as he be able to put the plaintite in 


Pannell is an Engliſh word, and fignifieth a little part ; for a pane is a part, and a 
pannell 1s a little part; as a pannell of wainſcot, u pannell of a lade, and a pannell of 
parchment wherein the jurors names be written and annexed to the writ, A. a jury is 
faid to be impannelled, when the ſherife hath entred their names into the pannell, or little 
peece of parchment, in pannello aſſiſce. 


| 4 Ty Fart Br ieſe de droit „Breve de recto. Writs of right bee of two natures : 1. A writ of right, 


2 FO. 


F] Bracton lib. 5. fo. g72. 

ritton fo, 117. Fleta I. 6. ca. 1. 
Glanvil lib. 1. c. 4. 5- &c. lib. 
2. ca. 7. b. 12. ca. 1. 


(1. Ro. Abr. 686.) 


(Poſt. 265. a. 943. a.) 


E Britton fo. 116. Fleta lib. 2. 
ca. 1. ; | 


[5] Fleta lib. 6. ca. 1. 
4 


[4] Mirror ca. 2. ſect. 26. & cap- 
6 ſect. 2. 


(2 


WM 4 Held accordingly by the court in Cook's caſe Salk. 253. 


whereof Lituleton here ſpeaketh, which is the higheſt writ of all other reall writs whatſoever, 
and hath the greateſt reſpect, &c. and the moſt afſured and finall judgement ; and therefore 
this writ is called a writ of right; and this in [/] old books is called eit dreit; and this 
writ / darrein remedie de touts recoveries enter touts ordres des pleas ; and the jury in this writ is 


called magna afſiſa, or magna jurata, as Littleton here ſaith, 2. Writs of right in their na- 
ture, as the rationabili parte, and ne injuſte vexes. 


De Recto. Redum is a proper and fignificant word for the right that any hath ; and 
wrong or injury 1s in French aptly calle; fort; becauſe jury and wrong 18 wreſted or 
crooked, being contrary to that which 1s right and ſtraight, ow the law that is lizea refs 
et index ſui & obliqui. And B ritton * faith, that zort a la ley eft contrarye, and as aptly ter 
the cauſe aforeſaid is injury in Engliſh called wrong. And 7ujaria is derived of is and "NS, 
becauſe it is contrary to right; ſo as @ faire tort is facere tortum. And Fleta faith [g] of a 
tem jus publicum & privatum, quod ex naturalibus preceptis, aut gentinm, ant civilibus eft collec- 
tum; & quod in jure ſcripto jus appellatur, id in lege Angli@ refum effe dicitur. And in the [4] 
Mirror, and other places of the law, it is called dit; as droit defexd, the law defendeth. 


En le Regiſter. Regiſter is a moſt ancient booke of the common law; and it is 
two- 


This is one inſtance of the examination called a voir dire; for as a witneſs is on a H dire to try an objection to his compe- 


teney to give evidence, ſo a juror may be ſworn in like manner to try the cauſe of challenge to bim. It is thought fit to take 
notice of this; becauſe in ſome of our books, the v dire 18 deſeribed, as if confined to the challenge of a witneſs, and only 
uſed to diſtinguiſh ſuch a partial ſwearing of a witneſs from ſwearing of him in chief. For inſtances of examining Jurors on à 
wair dire, ſee Francia's caſe, State Tri. 4th ed. v. 1. p. 59. and Mr. Townley's in Foſt- 2. But in both of theſe the challenge 
not being to the favour was examined into by the court without triors. 
+ (x) Some ſeem to underſtand it as a general rule, that challenges of jurors are excluded, where the inqueſt is ſor informa- 
tion merely, or not being ſo is without an iſſue joined between the parties; as in inqueſts of office before ſheriffs coroners and 
eſcheators, and in writs of inquiry for damages. Office of executor, ed. 1676. p. 240. 1. Ro. Abr. 660. Umfrev. Lex Corona- 
tor. 174. 183. and in the Introduct. 31. Probably lord Coke here means to advert to this doctrine, and to give the proprietate 
obands and the writ to inquire of waſte, both of which are inqueſts without any iſſue joincd, as inſtances of exception to it. 
Probe adds another exception; for in abridging the caſe of waſte from the year book of 2. H. 4. 3. he obſerves, that the law is 
the ſame on a writ of rediſſeiſin. Bro. Error 31.—As to the rule itſelf for thus excluding challenges, be it well or ill founded, the 
ſheriff, or other officer taking the inqueſt, certainly ought not to accept any jurors but ſuch as are legally qualified ; and if ſack 
are received, it feems a juſt ground for quaſhing the proceeding or for error according to the nature of the caſe. See Sir Wil- 


liam Withepole's caſe reported in W. Jö. 198. . 
(4) See further on challenges of jurors Kitch. French 
per Pa. chap. 9. and title Trial in Viner. 


iced in 2. Hal. H. P. 


being ſervants of the king; but was informed by lord Holt, that it was no cauſe of challenge. The firſt of theſe inſtances 
was a direct adjudication ;z but, however, it loſes part of its weight, in conſequence of having occurred in an ill time whilſt 
lord Jefferies preſided in the king's-bench, and of being accompanied with ungracious and unbecoming language ſrom him in 
reſpect to both Coke and Rolle. The ſecond was rather an extrajudicial opinion; hecauſe the counſel for the crown con- 
ſented to put by the jurors objected to on the ground of being king's ſervants, unleſs there ſhould be a defect of other jurors, 
which did not happen. But 
not bear arguing. 


lord Holt declared againſt the challenge in the moſt abſolute and unreſerved terms, as if it would 


Lib. 2. Of Rents. 


twofold, viz. regifrum brevium originaliun, and regiſlrum brevinm judicialinm, It is a French 
word and fignifieth a memoriall of writs, Sometimes the regiſter of originall writs is called 
regiſtrum cancellarie ; becauſe all originall writs doc iflue out of the chauncery, as extre 
Meinam juflicie, for the antiquity and eſtimation of which booke I referre the reader to the 
epiſtle betore the tenth part ot my commentaries. (1) 


Magna alſiſa eligenda is a judiciall writ of the ſherife to returne foure lawfull 
knights before the juſtices there upon their oathes to returne twelve (2) knights of the 
yicinage to try the miſe in a writ ot right. 


Aljiſe de common de paſture, &c. Of what things an aſiſe of novel Aſeiſes lay at 
the common law, and of what by the ſtatute, you may reade at large in my [] Reports in 
Fohn Mebbe's cale, where the authorities of law are plentifully cited, and they and the ſtatute 
well explained. But fince Littleton wrote, a man may have [I] an aſſiſe of nowel difſeifin, aſ- 
fiſe of mord'anc', or any præcipe quad reddat, quod ei deforceat, writs of dower, or other writs 
originall, as the caſe ſhall require, of tythes, penſions, or other eccleſiaſticall or ſpirituall 
profit, it he be diflicifed, deforced, wronged, or otherwiſe kept or put from the ſame, which 
by the lawes and ſtatutes of the realme are made temporall or admitted to be or abide in tem- 
porall hands; fo as by the ſaid act a lay man, having tythes or offerings, may either ſue for 
the ſubtraction or with-holding of the ſame in the ecclefiaſticall court, or at the common 
law at his election. And ſecing no ſpeciall writ is given “ by the ſtatute, the party muſt 
have a generall writ of aſtſe de libero tenemento, and make a ſpeciall pleint. But his præcipe 
mult be, quod reddat omnes & omnimodas decimas majores, mixtas, & minutas, infra Dale quoguo 
modo creſcen” contingen” ac annuatim renovan', or the like, according to his caſe. [n] But 
neither aſſiſe nor any præcipe did lye of them as of tythes or any other eccleſiaſticall duty at 
the common law; tor the aſſiſe brought of the tenth part of all manner of corne growing in 
an hundred acres of land, after the tythes of the parſon taken, was a lay profit apprender, and 
no eceleſiaſticall duty. 

But tythes or other ecclefiaſticall duties, that came to the crowne by the ſtatutes 10 of27. H. 
8. 31. H. 8. 37. H. 8. and 1. E. 6. are by thoſe ſtatutes and this of 32. H. 8. and of 1. and 2. 


Ph. & Marie, in the hands of lay men temporall inheritances, and ſhall be accounted aſſets; 


and huſbands ſhall be tenants by the curteſie, and wives endowed of them, and ſhald have 
other incidents belonging to temporall inheritances. Oncly this eccleſfiaſticall quality they 
have, that the owner or poſſeſſor thereof may ſue for the ſubtraction of the ſame in the eccle- 
ſiaſticall court, 


Sect: 234, 


13. E. 1. ca. 24, Pl. Com. 228. b. 


cro. Cha. 511.) 


[4] 8. co. 46. 


[1 32. H. 8. ca. 7. 


* 7. E. 6. Dier 83. &c. 


[* 44 E. g. 5. Vid. Regiſt. 
165. Vid. le briefe de indicavit. 
W. 2. ca. 5. Conjunctim teoffatis 
ca. ultimo. Bratton lib. 3. fo. 
402. Britton fo. 200. Regitſt. 
fo. 35- 4- E. 3-27. 29. 16. E. 3. 
quare imp. 147. Vid. 2. H. g. tit. 
Grant 8g. (Cro. Cha. 301.) 

[1] 27. H. 8. of Monaſteries not 
printed. 31. H. 8. ca. 13. 37. H. 
8. ca. 4. 1. E. 6. ca. 14. 1. & 2. 
Ph. & Mar. Ca. 8. 2. E. g. ca. 23. 


But by another [o] ſtatute, remedy is given aſwell to the lay perſon as to the eccleſia- [0] 2. E. 6. ca. 13. 


ſticall perſon, for ſubtraction of all manner of prediall tythes ; and he ſhall recover the treble 
value if they be not juſtly divided or ſet forth; and albeit the treble value be not expreſly 
given to the proprietary of the tythes, yet foraſmuch as he is the party grieved, and he hath the 
propertie and intereſt in the tythes, the treble value is given to him; and whenſoever a ſtatute 
givetha forfeiture or penalty againſt him which wrongtully detaineth or diſpoſſeſſeth another of 
his duty or intereſt, in that caſe he that hath the wrong ſhall have the forteiture or penalty, and 
ſhall have an action therefore upon the ſtatute at the common law, and the king thall not have 
the forfeiture in that caſe. And ſo it was [ p] adjudged in the exchequer upon conference with 
other judges in an information for the treble value for not ſetting out of tythes in /clington in 
the county of Cambridge. (3) And if the proprictary will ſue for ſuch ſubtraction of tythes 
in the eccleſiaſtical] court, then he ſhall recover but the double value by the expreſſe words of 
the act. Wherein it is to be obſerved, that the act of parliament doth give a temporall remedy 
at the common law to parſons and vicars and other ecclctathcall perſons for an ecclefiaſticall 
duty, and to laymen proprietaries of tythes the like remedy ; bur, as it hath beene ſaid, they 
have election either to ſue for the treble value at the common law, or tor the double value in 
the eceleſiaſticall court, or for ſubtraction of tythes there alſo. (4) 


It, a eee eee eee x" * . 
Aijiſe de mord anceſier. n mortis anteceſſoris. [] This writ a man may have 
after the deceaſe of his immediate anceſtor; as where his father, mother, brother, ſiſter, 
uncle or aunt, dye ſeiſed of any lands, and an eſtranger abate, &c. 


Aljiſe de darreine pr ent ment. Aiſa ultime preſ.utationis, whereof you ſhall 

reade [V] plentifully in our bookes. a 
To theſe may be added 40%, tum, or juris ntrum [s] which is the higheſt writ a parſon, 
vicar, &c. can have for the recovering of the gleebe land, &c, in right of his church. But it 
may be demanded, wherefore theſe originall writs are called by the ſpeciall name of athſes 
more than other originall writs ; and here Liileton yeeldeth the reaſon, becauſe that by theſe 
writs it is commanded to the ſherife gudd /zmmoneat 12, Which is as much to ſay, as to 
ſummon a jury. So as in theſe caſes, there is a jury returned the firſt day, and they are to 
appeare 

(1) See alſo ant. 16. b. and 53. b. 


[þ] Paſch. 29. Eliz. hetween the 
quecne and Wood in the ex- 
chequer, and fo it was reſolved 
by all the judges upon conte- 
rence, Mich. 4: Ja. regis. 
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[7] Britton fo. 158. 179. &c. 
Bratton lib. 4. tractat. 3. per 
tolum, fo. 252. &c. Mirror ca. 
2. ſect. 15. F. N. B. 114. &c. 
D] Britton ca. go. fo. 222. 
Bract. lib. 4. fo. 238. Mirror 
ubi ſupra. F. N. B. 195- Regiſt. 
Orig. 309. 

[5 | Bracton fo. 285. 286. Britton 
ca. 95. fo. 234- Mirror ubi ſupra. 
F. N. B. 48. 49- 


(2) This is the number mentioned in the writ to the ſheriff and alſo in the oath of the four knights. Booth on Real Act. 96, 
97. But in Mo. 67. it is ſaid, that ſometimes forrtren have been returned, In King v. Dryden, being the caſe cited above in 
the margin from Cro. Cha. ; 11. taventy were returned by the four knights 3 on which it became a queſtion, whether twelve 
only ſhould have been returned, and whether the ſurpluſige did not vitiate the whole return. But no adjudication appears in 
Croke's report. However in 2. Ro. Abr. 674. where the ſame caſe is ſhortly reported, it 38 mentioned, that the court held 
the return, pocd, it being obfecved, that ſeveral precedents were cited in ſavour of ſuch a return; and tbat it reſembled the caſe 
of a common wexire, on which it was uſual to return t2v2»ty-forr, though the writ is reſtrained to table. 

(3) The fame caſe is more fully ſtated by lord Coke in 2. Inſt. 650. being part of his comment on the ſtatute of 2. Ed. 5 ; 

(4) Since lord-Coke's time a third remedy for tithes, where they are of ſmall value, has been given; for by the 7. & 8. W. 3. 
c. 6. tithes under 408. may be recovered in a ſummary way before two juſtices of the peace; and by the 7. & g. W. 3. c. 34. which 
was at firſt temporary, but is now made perpetual, tithes under ten pounds are made recoverable from Qrakers in the * —98 
In London tithes by the 37. H. 8. c. 12. are recoverable before the lord mayor with an appeal to the lord chancellor. 0 theſe 
various modes of proceeding for tithes ſhould be added the equitable remedy by bill either in chancery or the exchequer ; both 
of which courts have lopg entertained ſuits for tittes. Formerly, however, the juriſdiction of chancery in this 7 was 
queſtioned, it being fo far from ſetiſed in lord Coke's time, that there are inſtances of controverting it even fince the Reſtoration, 


1. Freem. 303. 2. Cha. Caf 237. But as to the exchequer, tithes are ſaid to have been anciently cog 


nizable there; though this is 


contradicted by lord chancellur Nottingham, who dues the origin of the proceeding by Engliſh bill, and n that 
court's equitable juriſdiction over tithes, from the ſtatute of Hen. 8. erefting the court of augmentation. arora — ** ere 
303. and 33. H. S. c. 39. This equitable interference of chancery and the exche quer with tithes is generally conſidered as mere 


incidental and collateral; namely, as a conſequence of their juriſdicion in account and in enforcing d 


ifcovery. 3. Blackſt. Com. gt 


ed. 437- and the reaſons of the appellant in Whitehead and others v. Travis and others, Dom. Proc. January "719; . rn 
tome give a broader foundation to this branch of exchcquer juriſdiction; and in reſpect of extraparochial 3 — * ws 
part of the ancient inheritance of the crown, they inſiſt, that ſuits for tithes muſt ever have fallen within the compats 0 * 
quer's direct and ſulftantive juriſdiction as a count of revenue. See the caſe of reſpondent in the appeal before cited, an . + 
117. Perhaps it is upon this idea as well as on account of the greater frequency of ſuits for tithes in the exchequer, tha = 

Hardwicke calls that court the proper juriſdiction for them. 3. Atk. 247. Yet I confeſs, it ſeems to me, that the 7 ack, e 
exchequer juriſdiction in the particular caſe of extraparochial tithes is no proof of a juriſdidtion as to tithes 5 E "If * ur- 
ther, as to the juriſdiction of chancery aud exchequer over tithes, Rayner's Caſs at large, Introdutt. xiv. and Vin. Abr. tit. di/mes 
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appeare as ſoone as the defendant. And becauſe by theſe writs a jury is to be returned, the 

law calleth them aſſiſes, ab efe#u; becauſe an aſſiſe (which in this ſenſe ſignifieth a jury) 

* Mag. Chart. ca. 12. And W. is to be returned. But beſide the ſignification of the writ * of afliſe, whereof Littleton here 
* ſpeaketh, it ſignifieth the whole proceeding upon the writ, 

In other originall writs regularly no jury is to be returned before the appearance of the 

parties and an iſſue joyned between them; and therefore theſe other originalls are not called 


aſſiſes, 


Pur un ordinance. Here afiſa ſignifieth an ordinance, &c. Ordinance, ordinat/s, 
fr} t9. H. 3. Juris utrum 16. is derived of the verbe ordinare, to ordaine or ſet in order. And note, an act [7] of ee 
39- E. 3. 1. 7. 42. . 3. 38, 29. (as Liitleton here proveth) is an ordinance; for it ſets downe orders, which are to bee kept as 
E. 3. 7. Regilt. orig. 189. 33- jawes: and ſo is ordinatio forefte, ordinatio de inquifitionibus, and ordinatio contra ſervientes 
F. 1. 5. R. 2. ca. 2. Vid. 8. Co. - i - 4 r Ys G : * 
fe Princes caſe. and other ſtatutes many times called ordinances ; aud it 1s ſaid almoſt in every act of parliament, 

* Be it therefore ordained, &c. by authority of this parliament, or the like.” But g converſe, 
every ordinance is not a ſtatute, as that of 8. H. 6. cap. 29. (r) tor every ſtatute muſt be made 
by the king, with the aſſents of the lords and commons; and if it appeare by the act, that it 
Lee 9 . 2 · 75 was made 5 two of them onely, it is no ſtatute. (2) 8 
C5] Mir. ca. 1. ſect. 13. & ca. The example put by Lietleton is afſiſa panis & cerwiſie, [5] This ordinance was made 
4. de Articles de Eire. Bract. at a parliament holden azno 51. H. 3. and the like ordinance was made, entituled aſſi/a cervifie, 
Ii. 3. fo. 198. 11 which you may ſec in old Magna Charta, fol. 57. b. [t-] And fo aſſifa de Clarendon, which 
1 3 31 ru Rexilt. was in 10 H. 2. and aſſiſa forefle ordained in anno 34. E. I. and ſuch like. And aptly an 
ako. 279- ordinance of parliament antiquity hath called an aſſiſe, for that an act of parhament doth or- 
Cu? Flet, H. 1. ca. 174 daine ſuch a certaine order, as nothing can be done more or lefle by right. [Z] And Flea 
faith, et habet rex Oo ſud ut leges & conſuetudines & ꝗſſiſus in reguo ſuo proviſas & ap- 
probatas & juratas, Sc. where aſſiſes are taken tor ſtatutes, which are the effects of the ſeſſions 
of parliament. ; 
De ponderibus & 1 A of weights and meaſures, is a moſt neceſſary learning to bee 
knowne, and daily in uſe, but it belongeth not to this treatiſe, In ſome other (if God 10 
pleaſe) ſomewhat ſhall be ſaid of them. (3) 


Se. 235. 
TTEM fi foit fog: 


mor & tenant, 
le ſeignior granta le 
rent de fon tenant per 
| fon fait à un auter, 
— Il ne ad aſcun re- ſavant a luy tes ſer- 
medie , Sc. which is as vices, & le tenant 
Nee arturna, ceo ejt un 
ſecke, come eft 


T le tenant attorna. 


Here it appeareth, that 
an attornament (that is, an 
agreement to the grant) 1s 
no ſeiſin of the rent. 


ALSO if there bee 

lord and tenant 
and the lord granteth 
the rent of his tenant 
by deed to another, 
ſaving to him the o- 
ther ſervices, and the 
tenant atturneth, that 
is a rent ſecke, as it is 
aforeſaid. But if the 
rent be denied him at 
the next day of pay- 
ment, hee hath no 


mon law, or in any court of Fen? 
equity, which is worthy of ob- it adevant. Mes 


1 .* » * 
e i le rent a luy ſoit de- 
nie al prochein jour 


de payment, il ny ad 


Voile doner al gran- 
fee un denier, ou un 


See more of this in the chapter 
of attornement ſect. 565. 


(4- Co. 10. Poſt. 314. b. 315. a.) 


maile, &c. en noſine de 


ferfin de rent, Se. Here 
it is to be obſerved, that pay- 
ment of any money in name 
of ſeiſin of the rent, before any 
rent become due, is a good ſei- 
ſin of the rent to have an aſ- 
ſiſe when it is due; and that, 
which is given in the name ot 
feiſin ot the rent, worketh his 


aſcun remedie; pur 
ceo qu'il n avoit de ceo 
aſcun poſſeſſion. Mes 
ie tenant, quaunt 
il atturna al grantee, 
ou apres, voile doner 
al grantee un denter, 


ou un maile, &c. en 


remedie; becauſe that 
he had not thereof any 
poſſeſſion. But if the 
tenant when he attur- 
neth to the grauntee, 
oratterwards, will give 
a peniè or a halfe-pe- 
nie to the grantee in 

noſme 


(1) In Dy. 144. b. the reporter queſtions this ſame ſtatute or ordinance, and on the ſame ground as is expreſſed in the prince's 


caſe cited by lord Coke; namely, that the king and the lords are named without the commons. 


edition of Dyer gives a note tending to obviate the objection thus taken. The 8. H. 6. c. 29. is alſo ſupported as a ſtatute by 


mr. ſetjeant Hawkins and mr. Ruff head in the prefaces to their reſpective editions of the ſtatutes at large. 


The latter of rhete 


urges two ſtrong arguments in favour of the 8. H. 6. c. 29. excluſive of the general argument for pre/uming the aſleut of the 


commons, of which in the next note. 
tions the aſſent of the commons in terms referable to all the chapters of that year. 


preſsly refers to the 8. 
(2) Acc. 4. H. 7. 18 
ing the conſent of king 


According to the firſt the roll containing the 8. H. 6. has a general prcface, which men- 
The ſecond is, that the 22. H. 8. C. lo, ex- 
6. c. 29. as a ſtatute, aud therefore that the latter has been legiſlatively recognized. | 
Mo. 824. and the prince's caſe 8. Co. 29, a. In 4. Inſt. 25. lord Coke alſo deſcribes a ſtatute as bav- 


lords and commons, and an ordinance as made by only one or two of. them.—But Mr. Prynne is very 
angry with lord Coke for thus diſtinguiſhing between an ordinance and aſtatute. 


He firſt attacked the difference in his [renarches 
Redivivus z and there he is very copious in his arguments and inſtances àagainſt it. 


But Mr. Prynne did not reſt here; for he 


continued the ſuhject in various fubſequent publications; namely, in his preface and index to what is called Cotton's Abridg- 


ment of the Records, and in his Animadverſions on the 4th Inſtitute. 


See the latter book p. 13. But in all theſe works, 


particularly his Irerarches Rediwvivus, he appears to me to labour the point in a manner, which indicates a very conſider- 
able miſapprehepſion of lord Coke. It is manifeſt from his lordſhip's words here, that he did not mean to deny, that the terra 
of ordinance might not he or was not frequently applied 10 ſtatutes ; for he here adduces inſtances of ſuch an application. His 


chief intent was to guard againſt univerſally and indiſcriminately ſo conſidering all ordinances in parliament. But Mr. Prynne 


not connecting what is here ſaid by lord Coke with his words in the 4th Inſtitute, but looking to the latter only, tediouſly and 


8 argues, as if lord Coke had denied, that an ordinance e 


fighting t 


e 0 ould be or was in any caſe a ſtatute. 
is imaginary propoſition, Mr. Prynne runs into the contrary extreme of aſlerting, that acts of parliament and ordi- 


Not content with 


nances are umverſally and invariably the ſame. Thus the true queſtions ariſing on the ſubject were in great meaſure loit fight 


But the editor of the lak, 


of. or atleaſt were ſo obſcured by being complicated with foreign, and needleſs diſcuſſion, as not eaſily to ſtrike the reader. 


The real topicks for debate with lord Coke, and thoſe which thould have been pointedly attended to, were, firſt, whether the 


term of ordinance was ever in fact applied to a proviſion made during the time of parliament by only one or two of the three 
branches of the legiſlature ; and ſecondly, and principally, whether naming only one or two parts of the legiſlature doth exclude 
— — — r 
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Lib. 4 


noſme de ſeiſin de le 
rent, donques fi a- 
pres a le procheine 
jour de payment le 
rent a luy ſoit denie, 
1 avera ajjiſe de no- 
vel diffeifin. Et if- 
fint eft lou home gran- 
ta per fon fait un an- 
nual rent iſſuant hors 
de fa terre a un anter, 
Sc. / le grantor a- 
donques ou apres 
paya al grantee un 
denier, ou un maile, 
en noſme de jeijn de 
le rent, donques, 
apres al procheine 
four de payment le 
rent ſoit denie, le 
grantee poet aver 
Al, ou auterment 
nemy, Sc. 


EM de rent ſecke 

home poet aver aſ- 
fiſe de mortd'anceſter, 
ou bri:fe de ayel ou de 
coſinage, & routs au- 
ters inanners d actions 
reals, come la caſe 
gift, ficome il poet a- 
ver daſcun autre 
rent. 


Of Rents; 


name of ſeifin of rent, 
thenif afteratthenext 
day of payment the 
rent bee denied him, 
hee ſhall have an aſ- 
ſiſe of novel dliſſoi- 
in. And fo it is if a 
man grant by his 
deed a yearely rent 
iſſuing out of his land, 
to another, &c. if the 
grauntor then after 
pay to the grauntee 
a penie, or an halfe- 
pennie, in name of 
ſeiſin of the rent, 
then, if after the next 
day of payment the 
rent be denyed, the 
grauntee may have 
an alliſe, or elſe not, 


&c. . 


Sect. 236. 


A LSO of rent ſecke 

a man may have 
an aſſiſe of miort- 
d'aunceſtor, or a writ 
of ayel or colinage, 
and all other manner 
of actions realls, as 
the caſe lyeth, as hee 
may have of any o- 
ther rent. 


Sect, 236. 


effect to give ſeiſin, and yet 
is no part of the rent, nor ſhall 
be abated out of the rent: but 
you ſhall read more hereot 
hercafter, ſet, 565. 


Un denier, ou un 


maile, &c. Here by this 
(&c.) is implyed, that ſo it is 
of the gift of a ſheepe, or an 
oxc, Or A ring, or a paire of 
gloves, or a pound of pepper, 
or of any valuable thing. 


Nit fi home grant 
per fon fait un annual 
rent iſſuaut hors de fon 


terre a un auter, &c. 
By this (Sc.) is implyed, that 
the grant and deliverie of the 
deed is no ſeiſin of the rent; 
and that a ſeilin in law, which 
the grantee hath by the grant, 
is not ſufficient to maintaine 
an aſſiſe or any other reall 
action, but there muſt be an 


a$tuall ſeiſin. 


BRIEFE de ayel. 

Breve de awo. This 
writ lieth, where the grand- 
father or grandmother was 
ſeiſed of any land in fee 
the day that he dicd, and an 
eſtranger abate, the heire 


if the great grandtather, be- 
ſuiel, proavns, or great grand- 
mother, befateles, proavia, 
be ſeited, as is aforeſaid, and 
die, &c. the heire ſhall have a 
writ de beſaiel, proauo, or 


+ beſaieles, proavid, Ce. 


B riefe de coſinage. Breve de conſanguinitate. [a] This writ heth, where the great 
grandtather's father, fritavus (id ft) tertius avus, or abavus, (id oft) avus avi was ſeiſed as 


the ſeiſin of the brother of the grandfather's grandfather, &c. (1) 


Rent ſecke. And ſo it 1s of a rent charge to all rezpects, 


Et touts auters manners d atlions reals. Hereupon ſome have gathered, that a 
man ſhall have a writ of right of a rent ſecke, or of a rent charge, albeit they be againſt 


common right. 


But that, which hath beene ſuid by Lzzeleton of an aſſiſe of mortdauncefter, a 


writ of ayel, coſinage, and other actions realls, is to be underſtood after ſeiſin had by ſome of 
the anceſtors of the demandant ; for without an actuall ſeiſin, or ſeiſin in deed, none of theſe 


are maintainable. 


Set. 


| (1) See the table for the degrees of conſanguinity placed before fol. 18. 


160 


(6. Co. 36. b. 4. Co. 9.) 


Bract. li. 2. fo. 67. Brit. c. 89. 
& c. 76. Flet. li. 3. c. 7. 8. &c. 


F. N. B. 221. 


ſhall have this writ. [wv] And [a 6. E. 3. 24. 7. E. g. 46. 
Regiſt. 226. F. N. B. 221. a. b. 


Britton. ca. 76. 


ſa] Bract. lib. 2. fo. 67. Brit. 
c. 89, & c. 76. Flet. I. 5, ca. 7+ 


is aforeſaid, or where grandfather's or grandmother's mother, &c. 4. ſupr. And fo it is of 8. F. N. B. 221. 


15. E. 2. Hors de ſon fee 29. 
3- E. 3. 35- 4: E. 3. droit 91. 
F. N. B. 6.14. E. 4. 5. Diverſny 
des Courts 117. 33, E. 3. Judgm. 


232. 


1 1 % 
rn 


ing aſſented. As to the former of theſe queſtions, it is rather verbal; and therefore I will 


avi 


the preſumption of the third's b 
here only oH FN up t, that uſing the word ordinance in the manner ſtated by lord Coke ſeems well enough to anſwer the 


Elſynge on Parl. laſt ed. 26. - 


Lib. 2. 


(Cro. Jam. 485. 2. Ro. Abr- 
277. 456. 457. Hob. 180. Dy. 
241. Cro. Cha. 1209. F. N. B. 
1201. c.) 


18. E. 3. 9. 44. E. 3. 20. b. 
20. H. 7. 1. a. 21. H. 7. 40. a. 
F. N. B. 102 b. 6. H. 6. Dis- 
ſeiſin 9. 4. E. 2. AMT. 43. 8. E. 
1. ibid. 416. W. 2. ca. 6. 12. H. 
7. Kelway 20. (Poſt. 32g. a.) 


61 6. R. 2. Reſcous 10. 40. 
b. 3. 33. 31. E. g. Reſcous 17, 
22. H. 6. 2. b. 6. E. 4. 11. b. 
7. E. 4. 20. 5. E. 4 8. 34. H. 
6. 47. F. N. B. 102. E. 2. H. 4. 
21. 16. 4. E. 6. Diſtreſſe Br. 24. 
39. E. 3. 35- 39. H. 6. 2. 4. Co. 
11. Bevill's caſe. 8. H. 4. 1. 
(Ant. 47. b. 9. Co. 23.) 


7. E. 4. 24. (3. Co. 76.) 


17. E. g. 43+ Vid. tit. Reſcous 
24 


Cap, 12. 


Eſc OUS Reſeuſſus is 

here deſcribed by Little- 
fon, It is an ancient French 
word comming from reſcour- 
rer, (id eft) recuperare, that 
is, to take from, to reſcue 
or recover. Reſcons is a tak- 
ing away and ſetting at 
liberty againſt law a di- 
ſtreſſe taken, or a perſon ar- 
reſted by the proces or courſe 
of law. And all is one, as to 
the point of the diſſeiſin, to 
reſcue the diſtreſſe after it is 
taken, and before hand to re- 
ſiſt and withſtand the taking 
of it ; but yet it is no reſcous, 
untill it be diſtreyned. And 
therefore you may make ſixe 
difleifins of a rent ſervice ; 
reſcons of a diſtreſſe, reſiſt- 
ance to diſtreyne, replevin, (3) 
incloſure, counterpleading of 
the title, and vouching of a 
record and failing, It the 
tenant reſcue the diſtreſſe, 
and after is diſſeiſed of the 
tenancie, yet the aſſiſe lieth 
againſt him for the diſſeiſin 
done of the rent by the re- 
ſcous. 


Pur ſon rent arere. 
Here Litton decideth an an- 
tient queſtion in our bookes, 
[p] viz. that the rent muſt 
be behind, or elſe the tenant 
may make reſcous : for it no 
rent be behind when the di- 
ſtreſſe is taken, how can the 
reſcous amount to a diſſeiſin 
of the rent when none 1s due ? 
And ſo it is, if the tenant 
reſiſt the lord to diſtreine, 
when there is no rent behind, 
this can be no diſſeiſin of the 
rent for the cauſe above ſayd, 
and this (as it appeareth by 
L.iitleton) holdeth as well in 
caſe of a rent ſervice between 
lord and tenant, as in caſe 
of a rent charge, &c. And 


ſo I heard fir Chrifopher /C 
Wray chief juſtice ſay, that he had adjudged it. 
there is no rent behind, may a ſtranger doe, if his beaſts be diſtruined. 


Of Rents. 


Sect. 237. 


trois 
diſjet- 


TEM font 

cauſes de 
fin de rent ſervice, 
feil. reſcous, reple- 
vin, & encloſure. Re- 
feous eft, quaunt te 
ſeignior en la terre 
tenus de luy diftreine 
pour ſon rent arere, ji 


le diſtres de luy ſoit re- 
ſcous, ou ji le ſeigni- 
or vient ſur la terre, 
& voile diſtreyner, & 
le tenant ou auter 
home ne luy voile fuf- 
fer, &c. Replevin eſt, 
quant le ſeigntor ad 
diſtreine, et reple- 
vin foit fait de le di- 
fireſſe per briefe ou 
per plaint. Encloſure 
eft, fs les terres ou 
les tenements ſont 
„int encloſes, (1), que 
le ſeignior ne poyt 
vener deins les terres 
ou Ttenements pur 
diftreyner. Et la cauſe, 
pur gue trels choſes 
unt faits ſont diſſet- 
fins al ſeignior, eſt, 

ur ceo que per tiels 
choſes le ſeignior eſt 
diſturbe de te mean 
per que il doit avoire 
& vener a fon rent, 


eil. de le diſtreſſe. (2) 


Sect. 237. 


ALSO there be three 
cauſes of diſſci- 
ſin of rent ſervice, 
that is to ſay, reſcous, 
replevin, and enclo- 
ſure. Reſcous is, when 
the lord diſtraineth 
in the land holden of 
him for his rent be- 
hind, if the diſtreſſe 
be reſcued from him, 
or the lord come up- 
on the land, and will 
diſtreine, and the te- 
nant or another man 
wil not ſuffer him, &c. 
Replevin is, when the 
lord hath diſtrained, 
and replevin is made 
of the diſtreſs by writ 
or by plaint. En- 
cloſure 1s, if the lands 
and tenements bee ſo 
encloſed, that the lord 
may not come with- 
in the lands and tene- 
ments for to diſtrein. 
And the cauſe, why 
ſuch things ſo done be 
diſſeiſins made to the 
lord, is for this, that 
by ſuch things the 
lord is diſturbed of 
the meane by which 
hee ought to have. 
come to his rent, cl. 


of the diſtreſſe. 


And that which the tenant may do when 


It the tenunt tender 


the rent to the lord when he is to take the diltrefle, it notwithſtanding the lord will di- 
ſtreyne, the tenant may make reſcous. (4) It the rent of the lord be behind, and the lord di- 
ftreine the cattell of the tenant in the high way withia his tee, the terant may make re-. 


(r) Encloſes not in L. & M. but in Roh, P. & Red. 


(2) De te diſtreſſè not in L. 


& M. Roh. or P. 


Icouss 


(3) In a Coke upon Littleton I have with MSS. notes, it is objefted to conſidering replevin here as a diſſciſin, that bringing a 
replevin is a courſe of law, and that neither an expreſs denial of a rent-ſervice, nor keeping the land without any thing diſtrainabTe 


by law upon it, amounts to a diſſciſin. Yet, the annotator allows, that there is an ancient pleading in aſliſe to warrant the dce- 
trine, the material words of which he gives at length. 


(4) See ſeveral authorities accordingly cited in the caſe of the ſix carpenters 8. Co. 146. b. & 1497. a. There too lord Coke ſtates 
the diverſities in point of effect, between tender on the land before diſtreſs, tender aſter diltrets and before incloture, aud tendes 
after incloſure. See alſo Hob. 203. 


Lib. 2; Of Rents, 


ſcous, for that it is deiended by law to diſtreine in the (1) high way. And by the ſame reaſon 
if the lord will diſtreyne averia caruce, where there is a ſufficient Litredſe to be taken (2) be- 
tides, or if the lord diſtrayne any thing that is not di ſtrey nable, either by the common law, or 
by any ſtatute, the tenant may make reſcous. 

Note, there is a reſcous in deed and a reſcous in law, Of a reſcous in deed ſomewhat 
hath already been ſpoken. A reſcous in law is, when a man hath taken a diſtreſſe, and the 
cattle diſtreyned as he is driving of them to the pownd goe into the houſe of the owner, if he 
that tooke the diſtreſſe demand them of the owner, and he deliver them not, this is a reſcous 
in law, and ſo of the like. 

And every word of Littleton is materia!l, for he ſaith ; 


En la terre tenus de luy. And therefore if the lord diftreyne out of his fee 
in lands not holden of him, the tenant may make reſcous, unlefle it bee in ſome ſpeciall 
caſes. 

As if the lord come to diſtreyne cattle which he ſeeth then within his fee, and the tenant 
or any other to prevent the lord to diſtreyne, drive the cattle out of the fee of the lord into 
ſome place out of his fee ; yet may the lord freſhly follow, and diſtreyne the cattle, and the 
tenant cannot make reſcous, albeit the place wherein the diſtreſſe is taken is out of his fee, for 
now in judgement of law the diſtreſſe is taken within his fee, and ſo ſhall the writ of refcous 
ſuppoſe. 

ot if the lord comming to diſtreyne had no view of the cattle within his fee, though the 
tenant drive them off purpoſely, or it the cattle of themſelves after the view goe out of the fee, 
or if the tenant after the view remove them for any other cauſe than to prevent the lord of 
his diſtreſſe, then cannot the lord diſtreyne them out of his fee, and if he doth the tenant 
may make reſcous. | 

It a man come to diſtreyne for damage fraſunt, and ſee the beaſts in his ſoyle, and the 
owner chaſe them out of purpoſe before the diſtreſſe taken, the owner of the ſoyle cannot diſ- 
treyne them, and if he doth, the owner of the cattle may reſcue them; for the beaſts muſt be 
damage feaſant at the time of the diſtrefle ; and ſo note a diverſitie. 

There is a diverſity (a] betweene a warrant of record and a warrant or an authoritie in law; 
for if a capias be awarded to the ſherife to arreſt a man for telony, albeit the party be innocent, 
yet cannot he make reſcous. But it a ſherife will, by authoritie which the law giveth him, arreſt 
any man for felony which is not guiltie, he may reſcue himſelfe. (3) 

Replevin 
furetic. 

e] Alſo to counterplend the plaintife in an aſſiſe, by which he is delayed, maketh him that 
pleadeth it a diſſeiſor. Otherwiſe it is, if he had pleaded aul tort, &c. 


Enclojer is here alſo deſcribed, and need no other explication ; for the lord cannot 

4] breake open the gates, or breake down the incloſures to take a diſtreſſe, and therefore the 

Las accounts it a diſſeiſin. But all theſe are intended by Littleton to be diſſeiſins aſter 

an actuall ſeiſin had, and when the rent is behind: otherwiſe none of theſe are diſſeiſins 
at all. | 

But wherefore ſhould a reſcous of the diſtreſſe by the party himſelfe, or a replevin which 
is a redelivery of the diſtreſſe by the ſherife by the courſe of law to the partie, be any diflei- 
fin of the rent ſervice ? Litiliton doth here yeeld the true reaſon ; becaute that by the reſcue, 
and by the ſuing of the replevyn, the lord is diſturbed of the meane by the which he ought to 
have and come to his rent, w/z. of the diſtreſſe. 

And ſo it is of an incloſer ; for he that diſturbes a man of the meane diſſeiſeth him of the 
thing it ſelfe, [e] as the turning of the whole ſtreame that runnes to a mill is a diſſeiſin of the 
mill it ſelfe. 

So it is if a man be diſturbed to enter and manure his land, [/] this is a diſſeiſin of the land 


[5] Is derived of replegiart to redeliver to the owner upon pledges or 


Sec. 247. 


161 


(Ant. 47. b. F. N. B. 102. C.) 
3. EK. g. Reſcous 18. 


44. E. 3. 20. 6. R. 2. Reſcous 
11. 11. H. 7. 4. 21. H. 7. 46. 
74 H. 6. 18. 16. E. 3. 10. lib. 9. 

I. 22. in eafe de avowrie. 
(9. Co. 22. Plowd. 37. b. 38. a. 
2. Init. 131. Poſt. 268. b. 1. 
Ro. Abt. 671.) 


16. E. 4. 10. 2. E. 2. avowrie 
182. lib. g. ubi ſupra, 


prace g. (6. 
221.) 


[Z Brit. fol. 108. Flcta lib. 4. 
cap. 1. Mirror cap. 2. ſect. 13. 
(Ant. 145. b.) 

10 24. Aſſ. 3. 29. Aſſ. 52. Fleta 
ib. 4. cap. 1. Britton fol. 108. 


[d] 10. E. 3. 9. 49. E. g. 14. 
7. E. g. 3. 11. H. 7. 28. 8. Al. 
18. 10. E. 4. 2. 


Bract. lib. 4. fol. 161. 204. 
Britton fol. 108. Flcta lib. 4+ 
cap- 1+ 


[] 9. AM. 19. Mirror ca. 2. 

ect. 15. Brit, fol. 108. 114. 118. 

141. 

J 26. AM. 17. 3. E. 4. 2. per 
itil. 49. E. g. 14. b. 


. . . . . „E. E. . . . 
it ſelfe ; for qui adimit medium dirimit finem, and gui obftruit aditum deftruit commodum. [ g] 5] 1 24 2 2 5 us ES. 
And therefore where it is ſaid, that a man ſhall not be puniſhed for ſuing of writs in the judg. 10. 8. E. 4.15, per Moyle. 
king's court, be it of right or wrong, it is regularly (4) true, but it fayleth in this ſpeciall 2. K. g. 19. (Hob. 205. 466. 
caſe of the writ of replevyn for the cauſe atoreſaid, [4] But dexter is no diſſeiſin of a rent * wo Cro. Eliz. 836. 1. 

1 1 Z id. 463- 
ſervice without reſcous or reſiſtance 23 n 


(1) It is ſo provided by the ſtatute of Marlebridge chap. 15. But the king is excepted. See the commentary on that ſtatute 
in 2. Inſt. 131. Some diſtreſſes alſo by the ſubject are not within this proviſion, of which there are inſtances given with the 
reaſons in 2. Inſt. 133. and lord Hales? notes on F. N. B. go. A. 

(2) Ace. ant. 47. a. and more at large in 2. Inſt. 133. | : 

(3) But, ſuch arreſt virtute oficii being made on a juit ground of ſuſpicion of felony, the party reſcues himſelf at his peril ; for, 
according to lord Hale, if in the attempt to make the reſcue he is upon neceſſity ſlain, it is no felony in the officer; and on the ſame 
principle if the officer is killed it will be murder. 2. Hal. H. P. C. 85. 86. 87. 92.93. The obvious reaſon is, that the law makes 
it a duty in the ſheriff and certain other officers to arreſt for felony on juſt ſuſpicion z and therefore reſcue from ſuch arreſt 
is reſiſtance of a lawful authority. If this be fo, lord Coke is here too unqualified in expreſſion. See further on this point 
Foſt. 270. 1. Burn's Juſtice tit. Are, and Doug]. Rep. 345+ 

(4) Acc. Dy. 285. a. 4. Co. 146. b. 1. Bulſtr. 141. But on this rule it may be aſked, whether the law of England is ſo de- 
ſective as to furniſh no remedy for the injury of being harraſſed by vexatious and groundlefs ſuits, or, to uſe the language of 
the Roman law, no penalty to reſtrain the t-mere litigantes 2? It may be anſwered, that the rule is not to be underſtood ſo large - 
ly; for certainly there are various proviſions, the object of which is to diſcourage the commencement of ſuits from an unjuſt or im- 
proper ſpirit of litigation. . I. By theantientlaw no perſon could proſecute a civil action without having inthe firſt ſtage of it two or 


more perſons as pledges of proſecution; and if judgment was given againſt the plaintiffor be deſerted his ſuit, both he and they were 


liable to amercement to the king either for not proſecuting or pro fal/oclamere ; and hence the clauſe of „ fererit te ſecurum in writs 
ſummoning the defendant to anſwer. Mirr. c. 1. ſ. 3. c. 2. ſ. 24. Ant. 126. b. 127. a. Originally theſe pledges were or ought to have 
been real and reſponhble perſons; and the amercement of them and their principal was an actual branch of royal revenue; 
the aſcertain ment of the ſum to be paid as an amercement being ſometimes by the jury impannelled to try the iſſue, and ſome- 
times by a jury ſummoned for that ſpecial purpoſe by the coroner on receiving an eſtreat of the amercement. F. N. B. on the 
writ of miſcrata miſericordin 75. K. Grieſley's caſe 8. Co. 39. a. Beecher's cafe 8. Co. 61. a. But this guard at length loſt 
all its vigor, and even {6 carly as in the reign of Edward the Fourth appears to have evaporated into mere form. 18. Ed, 4. 
9. b. pl. 19. However as a form it ſtill continues; and if omitted was a ground either for a demurrer or for a writ of error, 
til] the legiſlature interpoſed by two different ſtatutes, the laſt of which bas been fo liberally conſtrued as ſcarce to make it 
{Bible to take advantage of the non-return or non-entry of pledges in any ſtage of a ci fuit, See 3. Bulſt. 61. and the eaſe of 
ufley v. Moore on a pena/ ſtatute ibid. 275. where the ſubject of pledges is moſt learnedly inveſtigated. Sree alfo Forteſc. Rep. 
330. 1. Wilf. 226. 2. Wilf, 142. II. As the am-rcement leviable on a plaintiff and his pledges belonged wholly to the king in 
reſpect of and by way of penalty for troubling his courts improperly, it became neceſſary to have a diſtin& proviſion in favet 
of defendants who were unjuſtly ſned ; and for this purpoſe the legiſlature introduced coſts in their favor. The firſt law 
giving coſts to a defendant is ſaid to be the ſtatine of Marlebridge c. 6. which gave an action to the lord where he was defraud- 
ed of wardſhip by his tenant's colluſively enfeofting his heir within age, but at the ſame time duected, that the feoffce ſhould 
have his damages and colts where he was malicioufly impleaded. 32. Hen. 3. c. 8. and 2. Inſt. 112. This proviſion for one 
particulir caſe was, but not till after a long interval, tollowed by various ſtatutes of a gereral kind, under which at this day 
a defendant is almoſt univerſally intitled to coſts where the {uit terminates againſt the plaintiff. See 22. H. 8. c. 15. 4. Jam. t. 
c. 3. 8. Eliz.c. 2. 13. Cha, 2. ft. 2. C. 2. 5. & 9. W. & M. c. 11. 4. & 5. An. c. 16+ to which add Law of Niſi Pri. ed. o 24. 
chap. 8. p. 328. Mr. Scijeant Sayer's Law of Colts c. 8. 9. & 19. and Mr. Crompton's Pratt. of K. B. & C. P. common placed, 
2. ed. v. 2 p. 401. But the Natutury proviſions are confined to fuits in the king's courts of common law. However our courts 
of equity ſupply this ſeeming defect by the exerciſe of a N tg awarding coſts to a defendant, which is cenftantly dene 
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Lib. 2. 


Britton ubi ſupra. Fleta lib. 4. 


Cap. 12. Of Rents. Sect. 


SON 4 cauſes de 


Sect. 238. 
ET font 4 cauſes de 


238, 239, 240. 


AND there bee 


cap. 1. difſeifin de rent diſſeiſin de rent foure cauſes of 
charge. And you may charge; ſcilicet, reſ= diſſeiſin of a rent 
adde a fifth, wiz. reliſtance to cars, replevin, enclo- charge; ſez. reſcous, 
Ureme, counterpleading an . 
vouching a * Eyler ſure, denier, car replevin, incloſure, & 
thereof, as hath beene ſaid be- gJerer eft u1 diſſciſin deniall, for denyall 

* 3 yy he 20 de rent charge, come is a diſſeiſin of a rent 

14. E. 4. 4. 33. H. 6. 7. 3. * ; is a . . 5 

s 5 E 5 * Ak diſſeiſin of a rent — af- eft avantdit de rent charge, as is ſaid be- 

SS as Fx - 33 E. well as of a rent ſecke; albe- feck. fore of a rent ſecke. 

1. Aff. 40. 3. AM. 8. 8. II. 6. it he may diſtreine for the 

11. 18. E. 3. Af. 78. (Cro. Cha. rent charge, aſwell as for a 


49. E. 3. 15. 29. Aff. f. 36. AM. 
7. 10. E. 3. 


35. H 


19. 33. H. 6. g5- 
6. 7. b. 


[#] Fleta lib. 1. cap. 42. 49: E. 
3. 14. 49 All. 5. 29. All. 49 


rent ſervice, Nora, that when bookes ſay that a detainer of a rent charge or ſecke is a diſ- 
ſeiſin, it muſt be intended upon a demand made. (2) ; 

If there be two joyntenants, and the grantee of a rent charge diſtreine for the rent, 
and one of them make reſcous, they are both diſſeiſors; (3) tor a diſtreſſe tor the rent is a de- 
mand in law, and then the non-payment is a deniall and a diſſeiſin; but he that made the reſ- 
cous is onely the diſſeiſor with force. 


HE reaſon, wherefore 

incloſure is a dif- 

ſeilin of a rent ſecke, is, 

becauſe the grantee cannot 

come upon the land to demand 
it, 


FORSTALLA, [*] 


Sect. 239. 
ET deux font cauſes 
de diſſeifin de rent 


ech; ceſtaſcavoir de- 
nier & encloſure. 


Sect. 240. 
ET i ſemble, que 


AND there be two 

cauſes of diſſeiſin 
of a rent ſecke, that 
is to ſay, deniall and 
incloſure, 


A ND it ſeemeth, 


(3- Luſt. 195.) foreſtellamentum, il y ad un auter that there is an- 
hgnifieth obtrufionem wie cauſe de diſſeiſin de other cauſe of diſſeiſin 
vel impedimentum tranſitis : k 
Sr. touts les trois ſer- of all the three ſervi- 


[i] Vid. ſect. 431. (Poſt. 257. b.) 


(1) Ant. 160. b. 


A 


g 


Britt. 116. a. 


Ove force & armes. 
Ji O armis. 

Force, vis, in 15 the com- 
mon law is moſt commonly 
taken in ill part, and taken tor 
unlawfull violence, for a- 
me paci ſunt. contraria vis et 
injuria. And therefore Brit- 
ton ſaid well, ſpeaking in the 
perſon of the king, u vo- 
lons, que touts gents pluis u- 
ſent judgement que force. (4) 
Arma. Komen in the common 
law fignifieth any thing, that 


vices avantdits, ceſt- 
aſcavoir, fi le ſeig- 
nior ſoit en alant a 
la terre tenus de luy 
pur diſtreyner pur le 
rent arere, & le te- 
nant ceo oyant luy 
encounter, & luy for- 


ala la voy oveſque 
force & armes, 
lay menace en tiel 


on 


a man ſtriketh or hurteth forme que i ne ofaft 


(4) This is agreeable to Littleton's deſcription of ſuch a diſſeiſin in ſect. 233. 
See acc. as to attornment by one of two jointenants, ſect. 566. 


ces aforeſaid ; that is, 
if the lord is going to 
the land holden of 
him for to diſtreine 
for the rent behind, 
and the tenant hear- 
ing this encountreth 
with him, foreſtal- 
leth him the way 
with force and armes, 
or . menaceth him 
in ſuch forme, that 

dener 


See W. Jo. 414. 


hee 2. ut - 35% as Often as they think, that, from the want of equity in the plaintiff or on any other account, he cnght to have colts. 

III. Where two or more conſpire to harraſs any perſon by a falſe and malicious ſuit whether criminally or iy, it is a crime 
puniſhable by indictmeat, or the parties injured may ſue for damages by writ of conſpiracy ; and both of theſe remedies lie at 
common law, that part of the ſtatute or ordinance of articult ſuper chartas, which gives remedy azainit conſpirators by writ out 
of chancery, being according to both Staundford and lord Coke only an affirmance of the common law. Staundf. P. C. 172. 
2. Inſt. 56r. 562. IV. There is alſo a remedy for a falſe and malicious proſecution, though the aggravation of a conſpiracy or 


„ 


cConfederacy is wanting and the injury comes from one only; for in ſuch a caſe the party proſecuted may have an action upon / 

/. 5. 42.41 the caſe for damages. I apprehend too that ſuchraCtion lies, as well where the vexation is practiſed by a c/wi/ fuit Fas where it on mo — 
is carried on through the medium of a criminal procels. F. N. B. 114. D. Indeed the uumerous caſes to be met with in the books e >. As, 
are chiefly for criminal profecutio::s. See 1. Vin. Abr. 17. to 35. and the caſe of Farmer v. Dalling 4. Burr. 1971. But there . 76 b 
feems to be no reaſon for diſtinguiſhing between the writ of conſpiracy and an action upon the caſe in this refpect z and exclu- OO HZ 
fively of other authorities which may probably be found apon a ſearch, lord Hobart, mr. ſerfeant Rolle, and lord Holt, all : 
concur in the idea, that where a c/wil ſuit is commenced falſcly and maliciouſty and for the mere purpoſe of vexation it is ac- 

— 24 — tionable. See Hobart's argument in Waterer v. Freeman Hob. 205. 266. Rolle's words in Sty. 379. and Holt's argument 9 
Find in giving judgment in Savill v. P.oberts reported in 12. Mod. 208. 1. L. Raym. and other books, and the caſe of an action ſor - 7 © 
: Ag, falfely and maliciouſly luing out a commiſſion of baukruptcy in 1. Blackſt. Rep. 427. However from the language of a caſe in “. 22 ＋7 . 

Dyer and of another in lord Coke's Reports, I doubt, whether actions on the caſe for falſe and malicious proſccutions were in „ 
general allowed in the reign of Elizabeth, Dy. 285. a. 4. Co. 14. b. V. In ſome ſpecial caſes, a plaintiff faiting in his action is e. &. u. 


expoſed to the 4jre7 and immediate puniſhment of fine and impriſonment by the court in which he ſues, without the benefit of a << a., 
jury to aſſcſs the fine, or the Circuity of a ſeparate proſecution to try the malice. This is the law in certain actions Which 
are of a high nature, where the injury of which the defendant is accuſed concerns life or limb, or is otherwiſe of an atrocious H LOA 
kind, as in appeals of felony or mayhem, and in attaint ; for in all theſe the plaintiff may be fined and impriſoned by the court, 42; . Ferns, 
if he be barred or nonſuited, or if the writ abates by his own default. Beecher's caſe 8. Co. 60. a. It is the ſame, C. 
where the action, though not of ſo high an order, is apparently vexatious; for on this principle a plaintiff, who ſues tbe 


ſame 


Lib. 2. 


vener a ſa terre pur 
diſtreiner pur fon rent 
arere pur doubt de 
mort ou mutilation 
de ſes members, ceo 
eft un diſſeiſin, pur 
ceo que le ſeignior 
% adiſkurbe de te 
meane, per que il doit 
wener a ſon rent. Et 


Hint eſt, ſi, per tiel for- 


ſtalment ou menace, 


Of Rents, 


hee dare not come to 
the land to diſtreine 
for his rent behinde 
for doubt of death, 
or bodily hurt, this 
is a diſſeiſin, for that 
that the lord is di- 
ſturbed of the meane 
whereby hee ought to 
come to his rent. 
And ſoitis, if, by ſuch 
foreſtalling or mena- 


cing, hee that hath 


Sect. 240. 


withall. [4] Ones illos di- 


cimus armatos, qui habent cum 


162 


100 Bracton lib. 4. fo. 162. & 
ib. 3. fol. 144. Fleta lib. 4. cap. 


quo nocere paſſunt. Telorum 4 


autem appellatione omnia, in 
quibus finguli homines nocere 


polſunt, accipiuntur. Sed fi 


quis wenerit fine armis, & itt 
c concertalione ligna ſump- 


ferit, fuftes & lapides, talis 


dicetur vis armata : ſed fi quis 
venerit cum armis, armis tamen 
ad dejiciendum non uſus fuerit, 
& dejecrrit, vis armata dicitur 
He fatta, ſufficit enim terror 
armorum ut videatur armis 
dejeciſſe, And, Armorum 
quedam ſunt tuitionis (& 
guod quis ob tutelam corporis 


luy gue ad un rent ö 
ce 4 7 } h | Jui wel ſui juris fecerit, juſt? 
charge ou rent ſecke rent charge or rent get 5:4) quedam pacis 
e/l forſtalle, ou ne o- ſecke is foreſtalled, S juftitic, sua dam pertur- 


bationis pacis, & ixjuriæ; 
faſt vener a la terre a or dare not come to 7, oſarpationis der ah 
demaunder le rent the land to aſke the ee. 


arere, &c. rent behinde, &c. - F Againe, Armorum qua- 

am ſunt moluta, et quadam 
gre facinnt bruſuram, etc. Arma moluta plagam faciunt ; ficut gladins, biſacuta, et hujuſmodi, 
ligna werd et lapides bruſuras, orbes, et ictus, etc. To conclude this, it is truly ſaid, that armo- 
rum appeliatione non ſolum ſcuta et gladii et gale continentur, ſed et fufles et latides. As the 


(3: Inſt. 161. 162. 
Pvet ſaith: 161. 162.) 


Famque faces et ſuæa volant; furor arma miniſtrat. Virgil i. Kneid. 
Sed vim ui repellere licet, mod? fiat moderamine inculpatær tutele, non ad ſumendam windictam, 
fed ad propulſandam injuriant. 


Pur doubt de mort & mutilation de ſes members. For it muſt not be vagus Brafton lib. 2. 16. Brinn fo. 


vans timor, ſed talis, qui cadere poſſit in virum conſlautem, & non in hominem vanum 6 meti- 19. & 88. Fleta lib. 3. ca. 7 
culoſum; talis enim debet eſſe metus, qui in e continet mortis periculum & corporis cruciatum. (Polt. 253. b.) 
Littleton here ſaith, it mult be for feare of death , or mutilation of members. Et nemo tenetur * gee of this in the Chincar of 
exponere ſe infortuntis & periculis, (1) And therefore a foreſtalment with ſuch a menace is a Deſcents. 49- E. 2. 14. AT 
difltifin ; not onely (ſaith Littleton) of a rent ſervice, but allo of a rent charge and rent ſeck. 5: 29. Al. 49. &c. 

Theſe be all the diſſeiſins of à rent that our author ſpeakes of. See hereatter [I] where a dit- [1] Vid. ſect. 389. 

feitin ſhall be by way of admittance of the owner of the rent. And Littleton doth adde the 

binding reaſon in cafe of foreſtalment, becauſe the lord is diſturbed of the meane by which he 

ought to come to his rent, whereof there hath beene ſpoken ſufficient before, (2) as well in 

caic of the rent charge and rent ſecke, as of the rent ſervice. 


Se. Ofthe (Sc.) in the end of this ſection, and what is implyed therein, ſufficient hath 

deene ſpoken before. | 
Now hath Littleton ſpoken of remedies for the recovery of the arrerages of rents, But 
fince Littleton's time a right profitable ſtatute “ in the 52. yeare of H. 8. hath beene made * go. H. 8. cap. 35. (5. Co. 118. 
for the recovery of arrerages of rents in certaine caſes where there lay no remedy at the com- Dy. 375. b. 7. Co. 39. b. Ant. 
mon law, and giveth further remedy in ſome caſes where at the common law there was ſome 148. 4. 
(3) remedy ; which ſtatute hath beene well and beneficially expounded ; and hereupon eight 
things are to be obſerved. 25 
1. When Litton wrote, the heires, executors, or adminiſtrators, of a man ſeiſed of a rent 
ſervice, rent charge, rent ſecke, or fee farme, in fee ſimple or fee taile, had no remedy for the 
arrerages incurred in the life of the owner of ſuch rents. But now a double remedy is given | 
to the executors or adminiſtrators for payment of debts &c. vg. either to diſtreine or to have 4. Co. 49. 50. a. Ognell's caſe, 
an action of debt. 4%. E. 3. Execution 98. 45. E. 9. 

2. That the preamble of the ſtatute concerning executors or adminiſtrators of tenant for lib. 71. 9. H. 6. 43. 14. H. 8. 
life is tobe intended of tenant pur auter wie, ſo long as ceſtuy que vie liveth, (4) who are alſo hol- res 2 43: 2 6. vous 
pen by the ſaid double remedy. But after the eſtate for lite determined, his executors or ad- 19. E. 3. JuriſdfGicn 28 "Cre. 
miniſtrutors might have had an action of debt by the common law; but they could not have 


Cha. 471. 472.) 
diſtreyned 


* 


(1) See more fully on this ſubject poſt. 253. b. 
(2) Aut. 161. a. 
(3) See as to this point infra note 4. and 162. b. note t. 25 5 N ; 
(4) This paſſage of lord Coke has been cited to prove, that he was of opinion againſt extending the remedy of the ſtatute to 
the executors of a tenant for his own life, who before the ſtatute were intitled to action of debt, but could not diſtrain. See 
Hool v. Bell in 1. L. Raym. 172. But I think, that lord Coke was miſunderſtood. . He appears to me to have merely intended to 
guard againſt an error of law, into which the generality of the preamble of the ſtatute might lead uninformed perſons; the 
preamble reciting that the executors of zexants for life had no remedy, without diſtinguiſhing what kind of tenants for life, whereas 
in truth the executors of tenant for þis ox li, and alſo the executors of tenant pur autre wie after death of ce/tui que vie, had re- 
medy by action of debt before the ſtatute. That it was not the meaning of lord Coke to reſtrict the benefit of the ſtatute to caſes in 
which there was no remedy before, and on that account to exclude the executors of tenants for their own lives from the remedy 
of diſtreſs given by the ſtatute, is to me clear; becauſe he himſelf ſtates both in a preceding and in a ſubſequent paragraph, 
that the ſtatute ſometimes operates by adding a remedy to that betore exiſting at common law. See further as to this point, 
poſt. note 1. in 162. b. | | 


— — 


ſame perfon in two different courts for the ſame cauſe, may be fined. Ibid. and 14. H. 7. 7.—The reſult, as to the law at preſent 
and fince pledges of proſecution have become a mere formality, ſeems to be this. No man is actionabhle for merely ſuing whether 
in a criminal or civil form, however falſe the ſuit may be in foundation ; nor is otherwiſe puniſhable, except in the 
caſe of a civil fuit, by the payment of coſts, But if the ſuit be malicious as well az al, it is on that account 
puniſhable ; ſometimes by indictment or information, as in the caſe of a conſpiracy ; ſometimes by immediate fine and im- 
priſonment in the court in which the malicious ſuit is carried on, as in appeals of felony or mayhem or in attaint z and ſome- 
times by action of the party ſued, as where a damage can be proved, or where from the groſſneſs or criminality of the charge or 
imputation the law ſuppoſes a damage to be inevitable, — Such are the various proviſions of our law to deter men from becom - 
ing plainti/7s or complainants without juſtifiable cauſe, As to the proviſions againſt obſtinate or vexatiovs defendants, theſe 
being rather beyond the principle for explanation of which this note was begun, and the note itſelf being already ſo extended, 
1 ſhall be content with obſerving, that, excluſively of the finding of damages and award of coſts againſt ſuch defendants, there is 
in ſome few caſes of a very ſpecial nature a power in the court to punith their miſbehaviour by fine and impriſonment. See Dy. 
67. a. & b. Beccher's caſe 8. Co. 59. & 60.—5ce further on the general ſubje& of this note, Cow. Inſt. Jur. Anglic. lib. 4. tit. 16. 


F 
2 22 Leake's caſe. Ogüel's caſe vices. For the ſaid aides, it the lord 
b 


5 


feck. 


Lib. 2. Cap. 14. Of Rents. SECT. 240. 


=I 23. Elis. Dier 373. (Ant. diſtreyned, which now they may doe by force of this ſtatute ; for in that point it addeth [ 
146. b.) another remedy, than the common law gave. (1) F . 

3. If a man make a leaſe for life or lives, or a gift in taile, reſerving a rent, this is a rent 

ſervice within this ſtatute. ; ; ; 
26. E. 3. 64. 11. H. 4. fol. ult. 4. The diſtreſſe is the more plaine and certain remedy than the action of debt; for the action 
Ognel's caſe ubi ſupra. & 5. Co. of debt muſt be brought againſt them that tooke the profits when the rent became behinde, or 
39- b. Lillington's cale, againſt their executors or adminiſtrators ; but the diſtreſſe may be taken upon the land, be it 
either in the tenants owne hands or in the hands of any other that claumes by or from him, 
(that is by interpretation under him) by purchaſe, gift or deſcent, And theſe words, claimixg 
onely by and from him, are to be underſtood claiming onely from or under him by purchaie, 
itt, or deſcent, and not paramount or above him ; as the lord by eſcheate claimeth not un- 
. the tenant by purchaſe, gift, or deſcent, but by reaſon of his ſeigniory which is a title 
paramount. (2) 6 3 . | 
g. If there be lord and tenant, and the rent is bchinde, and the lord grant away his ſeig- 
(2. Sid. 29.) niory, and dyeth, the executors ſhall have no remedy for theſe arrerages ; becauſe the grantor 
himſelf had no remedy for them when he dyed in reſpect of his grant, and the ſtatute is (in 
like manner as the teſtator might or ought to have done) Ez fic de forilibus; for the act 
giveth no remedy, when the teitator himſelfe hath diſpenced with the arrerages or had no 
remedy when he dyed. (3) 
6. if the tenant make a leaſe for life the remainder for life, the remainder in fee, the tenant 
{4. Co. 51.) for life payes not the rent due to the lord, the lord dyeth, the tenant for life dyeth: the cxecu- 
tors cannot diſtreine upon him in remainder, becauſe he claimes not by or from the tenant 
for life. And ſo it is of a reverſion for the cauſe aforeſaid, But if a man grant a rent charge 
to A. for the life of B, and letteth the lands to C. for life, the remainder to D. in fee, the rent 
is behinde by divers yeares, B. dyeth, and after C. dyeth: A. may diſtrein D. in remainder 
for all the arrerages, by the latter branch of the ſtatute of 32. H. 8. And this diverlity riſetu 
upon the ſeverall pennings of the former branch and of this later, which you may reade in 
{o] 5- Co. 118. Edridge's caſe. the ſtatute it ſelfe, and ſo expounded and adjudged [Lo] in #dridge's cafe, and the latter clauſe 
giveth the lefler eſtate the greater remedy, : 
7. For the arrerages of a nomine Pan, and for reliefe, or for aid pr faire fits chivaler or 
E. 3. 3. b. 1t. H. 4. 85. pur file marier, this ſtatute * giveth no remedy. For, for the arrerages of the nomine per, 
4. 20. H. 7. 1.2. 28. the grantee himſelfe may have an action of debt, and conſequently his executors or acdinini- 
r 24- ſtrators ; and yet the amine pen as an incident to the rent ſhall deſcend to the heire. For 
E. 1. Avowry 233: reliefe che lord cannot have an action of debt but diſtreine ; but his exccutors by [ þ] the com- 
N. B. 122. 10. H. 6. 1111. mon law ſhall have an action of debt (CE nating rent but a caſuall improvement of ſer- 
6. 8. Mich. 32. H. 8. Rot. oth levy them, the ſonne and the daughter reſpectively 
. E. 3. Debt 157. Jhall have an action of debt againſt the executors or adminiſtrators of the lord, and if they 
3. Co. 66. Cro. Eliz. 893.) have nothing, then againſt the heire; but this 13 by the ſtatute 71 of „ 1. Note, that all 
q] W. 1. ca. 36. F. N. B. 82. manner of arrerages of rents ifluing out of a freehold or inheritance, whether they be in 
422» money or corne, cattell, fowle, pepper, comine, victuall, ſpurres, gloves, or any other protic 
to be delivered or yeelded, and whether they be annuall or every three or four yeares, &c, or 
the like, are within this ſtatute ; but work dayes, or any corporall ſervice, or the like, 
are not within this ſtatute. 

8. A feme ſole is ſeiſed of a rent in fee, &c, which is behinde and unpaid ; ſhe taketh huſ- 
band; the rent is behinde again; the wife dyeth : the huſband by the common law ſhould 
not have the arrerages growne due before the mariage, but for the arrerages become due 

1] 26. E. 3. 64. 20. H. 6. 11. during the coverture the huſband might [y] have an action of debt by the common law. But 
ha am. 28.) now this ſtatute * by a particular clauſe giveth the huſband the arrerages due before mariage, 
* 22. H. 6. 25. F. N. B. 121. and the ſaid double remedy for the ſame, and that he may diſtreyne tor the arrerages growne 
(Poſt. 351. b.) due during the coverture. So it giveth him that which he could not have before, and fur- 
fs] Hill. 17. Elz. Rot. 457. ther — f for that which the common law gave him. And fo it hath beene [ 5] adjudged. 
inter Sharpe & Pole. Vide Og- The biſhop of [:] Norwich had the firſt- fruits of all the clergy within the dioceſſe at every 
nel's * ubi 8 = avoydance; the church became void, and another parſon became incumbent, who paid the 
„ biſhop parcell of his firſt-fruits according to the taxation of the church, and r the reſt he 

had a day given unto him to pay it; the biſhop dyed ; the reſidue was not payd, *whereupon 
his executors brought an action of debt: and it is adjudged that no action doth lie, becauſe 
it is a meere ſpirituall thing and no lay contract, nd therefore the court had no juriſdiction 
to hold plea of it. : 

I have beene the longer in the expoſition of the ſaid ſtatute, (5) for that it is a generall 
caſe, and doth concerne moſt part of the ſubjects of England, (6) | 


Finis Libri Secundi. 


= 8 
* 
© N ? 


> = 
— 
* 
w Qt 


— 
— 
F 
2 


THE 


(1) This doctrine is impugned by the court's reſolution in Turner v. Lee Cro. Cha. 471. for according to that caſe the ſtatute 
of H. 8. only applies, where the common law gives no remedy. To this conſtruction alſo the preamble ot-the ſtatute affords 
countenance. However in a caſe in Cro. Eliz. 332. it ſeems to have been taken for granted, that the ſtatute did not operate 
thus reftriftively; and in Hoole v. Bell 1. L. Raym. 172. it was adjudged, that the ſtatute being remedial extends to the 
executors of all tenants for life, as well to thoſe executors who previouſly to the ſtatute were intitled to action of debt, as to 
thoſe executors who had no remedy whatever. Ever fince too this laſt caſe, I apprehend the law to have been taken accord- 
ingly. See further as to this conſtruction, ant. 162. a. note 4. 

G) For other caſes not within the ſtatute on a like ground, fee Cro. Eliz. 332. 1. Leon, 302. 2. Vern, 6:2. Sce alſo on the 
extent of this branch of the ſtatute Edridge's caſe, 5. Co. 118. 

(3) Ace. by Vaughan chief juſtice, in his Reports 40. | 
(4) Adjudged accordingly in a caſe in Noy 43. and Cro. Eliz. 883. Sce alſo ace. ant. 83. a. & b. 

(5) In 18. Vin. Abr. 542. moſt of the caſes on this ſtatute fince lord Coke's time will be found diſtributed according to the 
ſeveral clauſes. See alſo Gilbert on Action of Debt, b. 1. chap. 2.& 3. 

(6) The only clauſe in the ſtatute of Cha. 2. for converting military into common ſocage tenures, which ſeems to affect rents, 
is a proviſo to preſerve rents certain, and to make the reliefs on them univerſally the ſame as on the death of tenant in common 
ſocage. See 12. Cha. 2. c. 24. ſ. 5. and as to the difference between relief for knight's ſervice and relief for common ſocage, 
ant. fe. 112. and 126. with the commentary thereon. But various other ſtatutory proviſions relative to rents have 
been made lince lord Coke's time; and as theſe are very material to the recovery of rents, it may not be amils here to take a 
general review of the chief of them, though ſome have been incidentally noticed before in the chapters on texants for years and 
t:nants at will, I. There are ſeveral ſtatutes, which extend the remedy for arrears of rent by action of debt. By the 8. Ann. 
©. 14. debt is given for rents on leaſes for a life or lives during their continuance, which the common law denied. Ant. 45. a. 
note 4. The 11. G. 2. c. 19. gives action on the cafe to executors of a leſſor or landlord, being only tenant for his own lite, 
where he dies before or on a rent-day, and by his death the leaſe determines, in which caſe the lefſee or under: tenant by the 
common law might have avoided paying any rent. And by the 5. G. 3. c. 17. which enables eccleſiaſtical perſons to leaſe tithes 
and other — . inheritances, debt is given for recovery of rent on ſuch leaſes, Ant. 47. a. note 4. II. Other 
Sm proviſion 


and chief rents, (though why theſe two latter were added I do not underſtand) enables diſtraining for ſuch rents, where the 
have been duly anſwered for three years within twenty years before the firſt day of the then ſeſſion of parliament, 
created afterwards, as in caſe of rent on a leaſe. So too the 4. Ann. c. 14. gives diſtreſs for arrears of rent after determination 
of any leaſe, whether for life or lives, for years or at will, but with a proviſo, that the diſtreſs. be within ſix kalendar mouths aſter 


ſuch 


s extend the remedy for rents by diſtreſs to caſes to which it was before inapphcable, particularly to c 
us the 4. G. 2. c. 28. on account of the tediouſneſs and difficulty of the remedy for rent ſeck and alſo rentz of aher 


or avhere . © 
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Of Parceners. 


Chap. I. 


Sect. 241. 


PAreceners font en 

deux maners, ceſt- 
eſcavoir 3 parceners 
folonque le courſe del 
common ley, & parce- 
ners folonque cuſtome. 
Parceners ſolonque le 


courſe del common ley 
font, lou home, ou feme, 


ſeifie de certaines ter- 


res ou Fenements en 


fee ſimple au en tale, 


nad iſſue forſque files, 
et devie, et les tene- 
ments diſcendont a les 
ſues (2), et les files 
entront en les terres 
eu tenements int 


Arceners are of two 

ſorts, to wit; parce- 
ners according to the 
courſe of the com- 
mon law, and parce- 
ners according to the 
cuſtome. Parceners af- 
ter the courſe of the 
common law are, 
where a man, or wo- 
man, ſeiſed of certaine 
lands or tenements in 
fee ſimple or in taile, 
bath no iſſue but 
daughters, & dieth, & 
the tenements deſcend 
to the iſſues, and the 
daughters enter into 
the lands or tenements 


— 


UR author having treated 
in his two former bookes, 
firſt of eſtates of lands and 
tenements, and in his ib cond 
booke of tenures whereby 
the ſame have becne holden, 
now in his third booke doth 
teach us divers things con- 
cerning both of them, as, 1. 
The qualities of their eſtates. 
2. In what caſes the entry of 
kim that right hath may bee 
taken away. z. The remedies, 
and in what caſes the ſame 
1 prevented, or avoyded. 
4. How a man may bee bar- 
red of his right tor ever, and 
in what caics the fame may 
be prevented or avoyded. 
For the firit, he, having 
ſpoken of ſole eſtates, divid- 
eth the quality of eſtates 
into individed and condition- 
all. Individed, into copar- 
cenary, joy ntenancy, and te- 
nancy in common. Coparce- 
nary, into parceners by the 


Common 


(1) Tn the vellum MSS. of Littleton belonging to the public library at Cambridge, there is the following argument or in- 

truuction to this third book. 
Tn cett tierce liver aſcun choſe ſera dit a toy, mon fitz, de parceners, de jointenantez, de tenantez in comen, de eſtatez 
«© die terre et tenementeꝝ ſur condition, de diſcentez que tollount entrez, de continuell clayme, de releiſſez et confirmationz, 
& ge garrantiez liniall et collaterall et de garrantiez que comenſont per diſſeiſin, de attornament, de furrenderons, de diſcontinu- 
ane, de remittercz, de tenant per elegit, de tenant per eftatut merchant, de tenant per cflatut de le flaple Ge.” 

On this addition to the printed copies of Littleton, fir William Jones, who kindly favoured me with the readings from the 
two Cambridge manuſcripts, writes this obſervation.—< It is very remarkable, that in this argument a chapter is promiſed con- 
© cerning ſarrenders, of which Littleton has not expreſsly and ſeparately treated. The word furrenderons, which is abbreviated 
© the tranſcriber, ſeems completely to have puzled a former owner of the manuſcript. He ſays in the margin, ge parole 
« oft en auier fragment que fro ay « quere ce que il ſiguſſie. Since then ſurrenders are mentioned in two manulcripts as one of 
& the heads of the third book, it is not improbabie, that the author intended to have written a diſtinct chapter concerning them, 
« as he did write concerning tenants by ELEGIT and by STATUTE MERCHANT and STAPLE.” —See fect. 324. where Littleton 
reters to a chapter on eleg/ts. 

(2) In L. & M. and in Roh. it is e inſtead of I tes. 


— 


_— 


* 


ſuch determination and during continuance of the landlord's title and poſſeſſion of the tenant indebted; whereas by the com- 
mon law the power of diſtreſs ceated with the tenure. 


an exccution, by making new ſuhiec|s of property diſtrainable, by newly regulating the mode of impounding diſtreſſes, by 


authoriziug to difirain in ary place things fraudulently carried off the premiſes to evade diſtreſs, and by preventing the avoidance M 


of the whole diſtreſs for a mere informality or irregularity in part of the proceſs. Sce 2. W. & M. c. 5. 8. Ann. c. 14. 4. G. 2. 


c. 28. and 11. G. 2. c. 19. to which add 3. Blackſt. Com. gth ed. 6. to 15. where the eſſect of theſe ſtatutes is admirably incor- <= 


porated into his view of the law of diſtreſſes with his uſual excellence of order. IV. The 8. An. c. 14. f. 1. ſecures to landlords 
to the amount of a year's rent where ſo much or more is in arrear, in pretercnce to perſons ſeizing goods on the land in leaſe 


fines and forſeitures. 4 P 


4 2. oy, under an execution; but this favour is granted with a proviſo to prevent prejudice to the crown in recovering and ſeizing debts 
* 


III. Other ſtatutory proviſions have varjoully improved the remedy of 2, . 
diſtreſs for rents, where it is applicable; namely, by enabling the ſale of the property d\ſtrainedand fo giving to it the effect of Zc 


1 


2 
7 


2 4. * whole; for that both the daughters ſhould have beene (as Littleton faith) but one heire. (4) 
ae 2 3 „//. | | SEA LAMA. ct rc on on be nan 


RX d. {OC 


Lib, 3. Cap. I. Of Parceners. Sect. 241. 


common law, and parce- diſcendus à cux, don- fo deſcended to them, 
ners by the cuſtome ; and he 


| beginneth his third book with 74s els ſon? appels then they are called 

YOON e «4 = parcener's, & quaunt a parceners, and be but 
icent, Which, comming by the . . 

a2 of. ley end: ah of files: els ſont (1)-forſque one heire to their an- 


bloud, is the nobleſt & wor- un herre a lour ance- ceſtour. And they 


dee bal bm one de ether. cr. Et els font appel are called parceners z 


Conditional, into conditions parceners; pur ceo gue becauſe by the writ, 


expreſſe or in deed, and condi- PÞ #8.” 4 . alle 5 
r briefe, que eft ap- which is called 5reve 


in deed, into gages which he Pol brigfe de participa- departicipationefacici- 


n into wa — tione facienda, /a ley dd, the law will con- 
and ad ViVAas aaa Mor- , — | 
ina, fo called becauſe eicher eue V9et cohercer, que ſtraine them, that par- 


money or land may be loſt : partition ſerra fait en- tition ſhall be made 


and viva, becauſe neither mo- ; f 
ey nor ludd cam be to, . Et ſi ſont deux among them. And if 


both preſerved. Then ſpeak- files al queux les terres there be two daugh- 


eth he of deſcents, wherby diſcendont, donque els ters to whom the 
the entry of him that right 


hath may be taken away. ont appels deux par- land deſcendeth, then 
Aud nan. 06 that of the re- Ceners 3 et / ſont trois they bee called two 
medy how to prevent the . 

ſame, viz. by continuall claim. Jiles, donque cls ſont parceners; & if there 
Then he teacheth, how a man, appels trois parceners; bee three daughters, 
having a defeaſible or an im ys , quater files, qua- they bee called three 


erfect eſtate, may perfect and { 
Sabliſh the dine be three Fer Parceners ; & int parceners; and foure 


meanes, ve. by releaſe, by ouſter. (2) daughters, four parce- 
confirmation, and attourn- . d { forth 
ment, where that 1s requiſite, mern and d ee. 


Having ſpoken of a deſcent, being an act in law which taketh away an entry, he doth then 
ſpeake of a diſcontinuance, the act of the party, whereby the entry of them that right have ſal. 
be taken away. And next unto that he teacheth in what caſe the fame may be avoided by re- 
mitter. After he had treated of deſcents and diſcontinuances, which take away entries, but 
barre not actions, laſtly, he ſetteth forth the learning of warranties, (a curious and cunning 
kind of learning I aſſure you) whereby both entry, action, and right may be barred, and the 
remedies how they may be prevented before they fall, and in what caſes they may be avoyd- . 
ed after they be fallen. And thus have you an account of the thirtecne teverall chapters of 
his third booke, And now his method being underſtood, let us hcare what our author will 
fay unto us concerning parceners. 


a] BraRt. lib, 2. fo. 66. 51. Kc. Ef quan les els ſont forſque un bheire a lour ſa] anceſter. TE 
235 &c. & lib. 5. fo. * Brit T qu 4 a files fo te 2 e ] eſt 113 15 


fo. od 118: 168. l 10s. aſis. falſe printed; for the originall is, ef quangue files els ſont, els ſont parceners, et ſont for/que un 
189. 193. Flet. lib: 5. ca. g. li. 6. heire a lour aunceftor. (3) 

Ca. 47. Glan. Ii. 7. ca. g. & li. 13. 

C. 11. 


[5] Bract. Ii. 2. fo. 66. 26. Flet Parceners. [3] Jus deſcendit quaſi uni heredi propter juris unitatem, ficut ſunt plures 


ubi ſupr. Brit. ubi ſup. & Statut Hliæ, &c. Et ubi omnes fimul & in ſolidum heredes ſunt, Tae coh redes: ſunt quaſi unin cor- 
de Hibern. pus, propter unitatem juris quod habent. Whercupon it followeth, that albeit where there 
Le] Vide ſect. 8. verſ. fin. bee two parceners [c] they have moitics in the lands deſcended to them, yet are they 


both but one heyre; and one of them is not the moity of an heire, but both of them are 

but auus heres. 
And it is to be obſerved, that there is a diverſity betweene a deſcent, which is an act of 
[4] Fleta lib. g. ca. 9. Fleta lib. the law, and a purchaſe, which is an act of the party. [4] For if a man be ſeiſod of lands in 
6. Ca. 47 3 fee, and hath iſſue two daughters, and one of the daughters is attainted of felony, the father 
„ Ker e, dieth both daughters being alive; the one moitic ſhall deſcend to the one daughter, and the 
ZZ «Av NT Ze 4, other moitie ſhall eſcheat. But if a man make a leaſe for life, the remainder to the right 
i a4 3.7 beires of A. being dead, who hath iflue two daughters, whereof the one is attainted of felony, 
613. in this caſe ſome have ſaid, that the remainder is not good for a moitic, but voyd for the 


(1) See below note 3. 

(z) In L. & M. and in Roh. an Sc. comes in here. 

(3) The words are as here corrected by lord Coke both in L. and M. and in Roh. 
(4) See ant. 25. b. 26. b. and poſt. 196. b. 374. b. Here lord Hale introduces the following note. Douce in tail on condition not 


tn diſcontinue». Donee has ſue two daughters. One diſcontinuess The donor may enter. R. 26. Eliz. C. B. fir I. Moore's coſe, 
Hal. MSS. . 22>. A, 337. 
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A man makes a gift in taile, reſerving two ſhillings rent to himſelfe during his life, and (Poſt. 196. b.) 
if he die his heire within age then reſerving a rent ot twentie ſhillings to his heires for ever; 
he dich having iſſue two daughters, the one of full age, the other within age: in this caſe 
the donee (hill hold by fealtie onely, inſomuch as the one daughter as well as the other is 
his heire, and both of them (as Zitzleton faith) make but one heire, ergo his heire is not within 
age, neither is his heire in that cafe of full age. But if the reſervation had been, * and if he dic, 

„his heire neither being within age, nor of full age, &c.“ in this caſe the reſervation had 

beene good, Ant it it doth not begin in his next heire, it ſhall never begin as this caſe is; 

tor that the precedencie is not performed. [e] But yet if one of them be of age, and the other ſe] Temps E. 1. Age 128. 8. E. 
within age, ſhe ſhall have her age and other priviledges and advantages that an heire 2- Judgement 240. go. E. 3. 7. 
within aye ſhall have; and when they are demandants, for the nonage of the one the 4+ 2 gr N R 0g. 
paroll ſhal Cemurre againſt them both (1). [V] Sunt autem plures participes quaſi unum corpus, Ar. 4 5 1. 6 CAT ** 
in co quid unum jus hubent; & oportet quod corpus fit integrum, & quod in nulla parte ſit defectus. [/] Fleta lib. 5. ca. 9. et lib. 6. 
And whea the right heire doth claime by purchaſe, he muſt be (ſay they) a compleat right cap. 47. (1. Co. 103. 2. Ro. 
heire in judgement of law. (2) And therefore if lands be given to a man and to the heres Abr. 416.) 

iemales of his bodie, and he hath iflue a fon and a daughter, and dieth, the daughter ſhall 

have the land by deſcent; but if a remainder be limited to the heires females of the bodie of 

J. S. and he hath ule a fonne and a daughter, his daughter ſhall never take it by purchaſe, 

tor that thc is not heire female of the body of J. S. becauſe he hath a ſonne. 

It a man give lands to another, and to the heires males of his body, upon condition, that if he 
die without heire temale of his bodic, that then the donor ſhall re-enter, this condition is 
utterly voyd, (3) for he cannot have an heire female, fo long as he hath an heire male. 

And as they be but one heire, and yet ſeverall perions ; ſo have they one entire treehold in 
the land, as long as it remaines undivided, in reſpect of any ſtranger's precipe. [g] But be- [g] 10. E. 4. 17. E. 3. 46. 
tweene themſelves to many purpoſes they have in judgement of law ſeverall freeholds ; for (Mo. 60.) 
the one of them may infeofte another ot them of her part, and make liverie. [9] And this ] 37. H. 6. 8. 19. H. 6. 45. 
coparcenarie is not ſevered or divided by law by the death of any of them; for it one die, her (Polt- 196. a.) 
part ſhall deſcend to her ifſue, and one præcipe ſhall lie againſt them, for they ſhall never 
joyne as hcires to feverall aunceſtors in any action aunceſtrell, but when one right deſcends 
trom one aunceſtour : and then profter unitatem juris, though they be in ſeverall degrees from 
the common aunceſtor, yet ſhall they joyne. But the iſſues of ſeverall coparceners, becauſe 
ſeverall rights deſcend, thall never joyne as heires to their mothers ; and yet when they have Vid. ſect. 31g. 
recovered, a writ of partition lieth betwecene them. 

For example, [i] It a man hath iſſue two daughters, and is diſſeiſed, and the daughters have [II 7-E. 3. 30. 34. 48. E. g. 14. 
iſſue and die, the iſſues ſhall joyne in a præcipe; becauſe one right deſcends from the aunceſtor ; ** 4 3. 13. F. N. B. 221. 35. 
and it maketh no difference, whether the common aunceſtor, being out of poſſeſſion, died be- . "Wie 27. E. 3. 89. 31. H. 6. 
tore the daughters or atter, for that in both caſes they muſt make themſelves heires to the 92 
grandfather which was laſt ſeiſed, and when the iſſues [4] have recovered they are coparceners, [4] 25 H. 5 8. 9. E. 4. 13. b. 
and one grecipe ſhall lie againſt them. And likewiſe if the iſſues of two coparceners, which 8 co 38. at's 1 
are in by ſeverall deſcents, be diſleiſed, they ſhall joyne in aſſiſe. But in the ſame caſe if the e 
two daughters had been actually ſeiſed, and had beene diſſeiſed, after their deceaſes the iſſues 
mall not joyne; becaule ſeverall rights deſcended to them from ſeverall aunceſtors : and yet 
when they have ſeverally recovered, they are coparceners, (4) and one præcipe heth againſt 
them, aud a releaſe made by one of them to the other is good. And lo note a diverſitie inter 
deſcenſum in capita, & in flirpes. 

And the ſtatute ot Glouce/ter cap. 6. made anno b Ediw, 1. ſpeaketh, ff home murge, c. if 
a man dieth : fo as that ſtatute extendeth not, but where one dieth, and hath divers heires, (F. N. B. 193. H.) 
whereot one is ſonne or daughter, brother or ſiſter, nephew or neece, and the others be in a | 
turther degree, all their heires from henceforth ſhall have their recoverie by writ of mort- 
daunceſtor. And this ſeemeth to me to be the common law; for Bracton, who writ before 
this ſtatute, ſaith, [I] i ca/u cam ſit aſſiſa mortis anteceſſoris conjungenda cum conſanguinitate, [l] Brafton lib. 4. 254- b. 
non erit pofica recurrendum ad pracipe de conſanguinitate, ſed ad aſiſum mortis; quia perſona, —_— * 3 182. & 178. 
que propinguier eff, & facit aſſiſam, & trahit ad ſe perſonam & gradum remotiorem ut ubi poti us 2 img ID. 5- cap. 1. et 2. & 
procedat aſſſa quam precipe, quia id, quod eff magis remotum, non trahit ad ſe quod et magis junc- Jig E. . tit. Joyndre in 
tum, ſed eccontrario in omni caſu. And herewith agreeth the moſt of our [:] bookes : and Action 31. 7. E. 3. go. et 34. 
two coparceners ſhall have a writ of ayel, and by their count ſuppoſe the common aunceſtor 27. E. g. 89. 48. E. 3. 14. 24. E. 


to be grundtather to the one, and great grandfather to the other. (5) 3 13: A B. 5 1 Regiſter 
I have beene the longer herein ; for that this inheritance of coparceners 1s the rareſt 3 20 g. 1d. 29. Tem 2.9 
Kind of inheritance that is in the law. . 


* . * — . * . 2. ib. 35 30. E. 1. ibid. 36. 25s 
Furthermore it is to be obſerved, that herein alſo in caſe of coparceners, [a] ſometimes H. 6. 23. 


3 f 
the deſcent 18 ix Hines, (is.) to ſtockes or roots; and ſometime ix capita, to heads, As [a] Bratton lib. 2. 66. Britton 
if a man hath iflue two daughters and dyeth, this deſcent is in capita, wiz. that every cap. 71+ Fleta lib. g. cap. g. et 6, 
one ſhall inherit alike, as Littleton here ſaith. But if a man hath iſſue two daughters, and P. 47: 

. the 


(1) But in the writ de partitione faciendi the younger ſiſter ſhall not have her age againſt the elder. Poſt. 171. a. 

(2) In a former note I have much at length, and as I fear tediouſly, endeavoured to ſupport lord Coke in this doctrine, 
Ant. 24. b. note 3. But ſince the writing of that note a caſe has been publiſhed, in which the court of king's bench after three 
arguments decided againſt applying the rule to a coil. See Willes and others v. Palmer and others 5. Burr. 2615. In another 
cafe alſo, which was three times argued, the court of exchequer, as I underſtand, refuſed to apply the rule to a marriage- 


ſettlement. Evans on demiſe of Burtenſhaw v. Weſton determined in a ſpecial verdi& in Scaccar. Mich. 1774. or Hill. 1775. 


This latter caſe had been previouſly determined in B. R. in a caſe reſerved in an ejectment in which mr. Burtenſhaw was de- 
fendant, and there too the caſe was argued three times. In both courts the judgment was againſt mr. Burtenſhaw. But the 
queſtion on the conſtruction of heirs female of the body conſidered as words of purchaſe was only a ſecondary point; and whether 
it was debated in B. R. or not, I am not at preſent informed. After ſuch authorities, it can be ſcarce neceſſary to guard the 
reader againſt incautioully adopting my private ideas. 

(3) As to effect from a condition's being void, ſee poſt. 206. a. & b. 

(4) See the like as to jointenants, poſt, 188. a. 

(5) See F. N. B. 197. B. 


Lib. 3. Cap. 1. Of Parceners. Seck. 241. 


the eldeſt daughter hath iſſue three daughters, and the youngeſt one daughter, all theſe foure 
{hall inherit; but the daughter of the youngeit ſhall have as much as the three daughters of 
the eldeſt, ratione flirpium, and not rations capitam, for in judgement of law every daughter 
hath a ſeveral ſtocke or root. 

Alſo if a man bath iſſue two daughters, and the eldeſt hath iſſue divers ſonnes and divers 
daughters, and the youngeſt hath iflue divers daughters, the eldeſt ton of the eldeſt daughter 
ſhall onely inherit; for this deſcent is not in capizz, but all the daughters of the yongeſt ſhall 
inherit, and the eldeſt ſon is coparcener with the daughters of the yongeſt, and ſhall have 
one moitie, (s.) his mother's part; fo that men deſcending of daughters may be coparceners, 
as well as women, and ſhall joyntly implead and be impleaded, as is atoreſaid. 

[0] 20. E. 2. Nuper ob. 14. F. N. [0] If there be two coparceners, and the one bring a rationabili parte or a nuper obiit againſt 
197. 7. E. g. 13. the other, the defendant claime by purchaſe, and diſclaime in the blood, the plaintife thall 
have a mortdauncefter againit her as a ſtranger tor the whole. (1) 
Bradl. lib. 2. fo. 66. ». & Parceners font en deux manners. 
Brit, ca. 74. Fleta “. ö. ca. 9. herewith doe agree the ancient bookes of law. 


Et ils ſont appels Parceners, Se. Purceners, participes, et dicuntur participes, 
quaſi partis capaces, froe partem capientes ; quia res inter eas ft communis ratione plurium perſoua- 
rum. This tenancie in the ancient books of law is called ad&gratio, and ſumetime familia 
hirſciſcunda, (2) an inheritance to be divided; and many tunes parceners are called co— 
parceners. 


Breve de participatione facienda. This is falſe printed, (3) and ſhould be De 
[+] Regift. Orig. 76. 316. Regilt. partitione facienda, (4) a writ whereby the coparceners are compelled to make partition. [p} 
Jad. 80. Brit. ubi fup. Flet. ubl [tem M alia afio mixta, que dicitur actio familie hirciſcunde ; & locum habet inter eos qut 
ſup. Brat, ubi ſupra, & 5. Co. cαμẽ,ꝓ habent hercditatem, &c. Et locum habet, ut widetur, inter coharedes, ubi agitur de 
443- b. proparte ſororum; vel inter alios, ubi res inter partes et coheredes alia iali debeat, ficut ſunt plures 
forores, que ſunt quaſi unus heres, vel inter plures fratres, qui ſunt quaſi unus heres ratione rei 
que divifibil's oft inter plures maſculos, We, 
Des terres & tenements. It is to be conſidered of what inheritances daughters 
ſhall be coparceners, and how and in what manner partition thall be made betweene them. 
(Ant. 32. 2. 150. 151.) Wherein it is to be obſerved, that of inheritances lame be entire, and ſome be ſeverall: againe, 
of entire, ſome be diviſible, and ſome be indiviüble. And here it appeareth by Littleton, 
that parceners take their appellation, becauſe they are compelled to make partition by writ of 
partitione fuciendã; where note, that Littleton alloweth well to finde out the true derivation of 
words, as often hath beene and ſhall be obterved. 

If a villeine deſcend to two coparceners, this is an entire inheritance ; and albeit the vil- 
leine himſelf cannot be divided, yet the profit of him may be divided ; one coparcener may 
have the ſervice one day, one weeke, &c. and the other another day or weeke, &c. And for 
the ſame reaſon a woman ſhall be endowed of a villeine, as betore it appeareth in the chapter 

[4] 13. E. 2. tit. Quar. Imp. 170. of dower. (5) Likewiſe an advowſon is an entire inheritance ; [q] and yet in effect the tame 
17. E. 3. 38. Flet. li. 5. Cc. 9. may be divided betweene coparceners, for they may divide it to preſent by turnes. (6) 

Mir. ca. 2. ſeck. 17, 4 a A rent charge is entire, and againit common right; [y] yet may it be divided betweene 
[1] 44 EEOC fol. = coparceners, and by act in law the tenant of the land is ſubject to ſeverall diſtreſſes, and 
(Ant. 148. a.) partition may be made before ſeiſin of the rent. ; 

Entire inheritances not diviſible, we finde divers in our bookes ; and ſome inheritances 
that are diviſible, and yet ſhall not be parted or divided betweene coparecners, as here- 
after ſhall appeare. | 


[1 2. E. 2. tit. Dower 123. [5] If a man have reaſonable eſtovers, as houſebote, heybote, &c. appendant to his free- 


Here Littleton doth divide parceners ; and 


e] 17: E. 2. nuper obiit 12: ; ire as they ſhall not be divid ne cop: . 
16. E. 2. ibid. 11. 6. Marie hold, they are ſo entire ) be divided betweene coparceners. [r] So if a co- 


Dier 253- rody incertaine be granted to a man and his heires, and he hath iſſue divers daughters, this 
corodic ſhall not be divided betweene them; but of a corodie certaine, partition may be 
made, 


[4] 17. E. g. 72. [] Homage and fealtie cannot be divided betweene coparceners (7). [v] So a piſcharie 
Ra 1 170. incertaine, or a common — nombre, (8) cannot be divided betweene coparceners; for that 


e e ER WF would be a charge to the tenant of the ſoile.—[a! The lord Mount j oy, ſeiſed of the mannor of 
Iran as 8 et Canford in fee, did by deed indented and inrolled bargaine and {ell the fame to Browne in 


Seignior Mountjoy. (Mo. 174.) fee, in which indenture this clauſe was contained. Provided akwvayes, aud the ſaid Rrowne 
5 did covenant and grant to aud ævith the ſaid lord Mountjoye, his heires, and àſſignes, that the lord 
Mount oy, his heires and afſignes, might dig for ore in the land; (which were greate wvaſt;) parcel 

of the ſaid maunor, and to dig turfe alſo for the making of allome. And in this caſe three 

poynts were reſolved by all the judges. Firſt, that this did amount to a grant of an inte- 

reſt and. inheritance to the lord Mouugjoy, to digge, - &c, Secondly, that notwithſtand- 


ing 


(1) See poſt. 175. 242. à. | 
(2) See the verb herciſco or erciſco uſed ant. 86. a. 
(3) But in L. & M. and in Roh. it is the ſame. 


: 4) Monſieur Houard derives this writ from the capitulars of the firſt French kings. 1. Hou. Littl, 318. 
_ (5) Unt. 32+ 4. 


8 See an inſtance of a partition of an advowſon between jointenants in Carth. 305. 
(7) See ant. 67. b. and Dav. Rep. 61. b. 


(8) Acc. as to common ſan nombre, ant. 149. a. See the note on this ſort of common, ant. 122. a. 
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ding this grant Browne his heires and aſſignes might dig alſo, and like to the caſe of com- (Ant. 122. a. 1. Saund. 951.) 
mon /auns nomber, Thirdly, that the lord Mountioy might aſſigne his whole intereſt to one, Vide 5. Mariz Dier 15g. 
two, or more; but then, it there be two or more, they could make no diviſion of it, but work (Noy 145. Cro. Jam. 256. 287. 
together with one ſtocke ; neither could the lord Mowntjoy, Sc. aſſigne his intereſt in any part — 7; 
of the wait to one or more, for that might worke a prejudice and a ſurcharge to the tenant of 
the land; and therefore it ſuch an incertaine inheritance deſcendeth to two coparceners, it 
cannot be divided betweene them (1). 
But then it may be demanded, what ſhall become of theſe inheritances ? The anſwer is, (6. Co 13 
that it appcareth in our bookes, that regularly [Ly] the eldeſt ſhall have the reaſonable eſto- [3] 2: E. 2. dower 123-19. E. 2 
vers, common, piſchary, corody incertaine, &c, and the reſt ſhall have a contribution, that quar. imp. 170. Fleta ubt ſupra, 
is, an allowance of the value in ſome other of the inheritance, and ſo of the like. But what Vide Mirror ca. 2. ſect. 15. 
if the common anceſtor left no other inheritance to give any thing in allowance, what contri- 
bution or recompence ſhall the younger coparceners have? It is anſwered, that it the eſto- 
vers or piſchary or common be incertaine, then ſhall one coparcener have the eſtovers, 
piſchary, or common, &. tor a time, and the other for the like time; as the one for one yeare, 
and the other for another, or more, or leſſer time, whereby no prejudice can grow to the 
owner of the foile, Or in cate of the 12 the one may have one fith, and the other the 
ſecond, &c, or one may have the ſirſt draught, and the ſecond the ſecond draught, &c. And 
if it be of a park, one may have the firſt beaſt, and the ſecond the ſecond, &e. And if of a 
mill, one to have the mill for a time, and the other the like time; or the one one toll diſh, 
and the other the ſecond, (2) &c. And this appeareth to be the ancient law; for it is ſaid, [x 
Sunt al: 


D] BraQton lib, 2. 56. Britton 
& res heredtaric, git veniunt in partitionem, quæ, cam dividi non palſuiut, conceduntur cap. 71. 72. Fleta lib. gj. cap. g. 
wii ; ita quad alia coheredes alibi de communi hareditate habeaut ad valorem, ſicut ſunt vivaria, 

Piſcarice, parci; wel fſaltem quod partem habeant pro defeftu, ficut ſecundum piſcem, tertium wel 

guartum, vel ſrenndum tractum, tertium ve quartum. Item in parcis ſecundam, tertian aut 

quartam beſlian:, 

But now let us turne our eye to inheritances of honor and dignity. And of this there is (Apt. 18. b. 27. a.) | 
an ancient booke caſe, [*] in 23. H. z. tit. partition 18. in theſe words: Note, if the earldome [*] 23. H. 3. tit. partition 18. 
of Ch:fer deſcend to coparceners, it ſhall be divided betweene them as well as other lande, and Le R 0 
the elde ſt ſhall not have this ſeigniory and carledome entire to herſeltie, quod nota, adjudged Ar Oren == 5 au, 
per totam curiam. (3) By this it appeareth, that the carledome (that is, the potlethons (4) of JP a. bel. _—_— 
the carle dome) ſhall bee divided; and that where there bee more daughters than one, their © Argh. on dn · J 4 
eldeſt all not have the dignity and power of the earle, that is, to bee a counteſle, What A- 8 
then ſhall become of that dignity? The anſwer is [a] that in that cafe the king, who [a] g. II. 3. tit. preſeri tion (g 
is the ſoveraigne of honour and dignity, may for the incertuinty conterre the dignity 4. He Hes | 
upon which of the daughters he pleaſe. And this hath peene, the uſage ſince the conqueſt, as gp, mn of NN Ce tan ie, 244. 
it is ſaid, (0) get fre br; ia £4 7 co) lan + See. Fate 2 5% 

But it au eule that hath his dignity to him and his heires dieth, having iſſue one duugli- . tome %: , 
ter, the dignity ſhall deſcend to the daughter; for there is no incertainty, but onely one ge,. 4 4 Ap Ct + 
daughter, and the dignity ſhall deſcend unto her and her poſterity, as Wel Tas any other in- © A. f arr? +: 2.0 
heritance. And this appeireth by many precedents, and by a late judgement given in Sap- 
fon J. eonard's cate, who maried with Margaret the only ſiſter and heire of Gregery Fines 
lord Dacre of the South, and in the caſe of iam lord Nas. (7) 

But there is a difference betweene a dignity or name of nobility, and an office of honor, 
For if a man hold a mannor of the king to be high conſtable of Euelaud, and dye baving iſ- 
ſue two daughters, the eldeſt daughter taketh huſband, he ſhall execute the office (8) ſolely, 
and before mariage it thall be exerciſed by ſome ſuſhcient deputy : and all this was re- 
ſolved by all the judges of England, in the caſe of [5] the duke of Buckingham. But the [LI 11. Fliz: Dier 283. the duke 
dignity of the crowne of Euglaud is without all queſtion deſcendible to the eldeſt daughter 9 Buckingham's cafe. (9) 
alone, and to her poſterity, (10) and fo hath it beene declared by act of parliament. [*] For, 


—_— 


NE NS : - f 23. H. 8. cap. 22. 
reguunν, 1407 A diviſibile. And ſo was the deſcent of Troy, | 
Preterea ſceptrum, Ilione quod gefſerat olim Virgil 1. Tneid. 


Maxima natarum Priami. 


[5] If a caſtle, that is uſed for the neceſſary defence of the realme, deſcend to two or more [/] Brafton Jib. 2. fol. 76. Fleta 
coparceners, this caitle might be divided by chambers and roomes. as other houſes bee. lib, 3. Cap. g. 
But yet, for that it is pro bono prblico & pro defenfione regni, it ſhall not be divided; for as one 
faith, propter jus gladii diwidi non poteſt; and another faith, [*] pur le droit del efpze que ne [] Britton 186. 187. 
foeffre diviſion en aventure que It force del realme ne defaille pax taunt, But caſtles of habita- | 
tion for private uſe, that are not for the neceflary defence of the realme, ought to bee parted 
betwcene coparceners as well as other houſes ; and wives may thereof be endowed, as hath Vide ſect. 36. 
beone ſaid in the chapter of dower. (11) 

It there be two coparceners of certaine lands with warranty, and they make partition 

of 

(1) This ſame caſe of the earl of Huntingdon and lord Mountjoy is reported in Godb. 17. 1. And, 307. and Mo. 174. 
Lord Anderſon gives the opinion of the judges as it was certified in writing to the privy council ; but this certificate takes no 
notice of the point of indiv//ibi/ity; nor is it one of the queſtions ſtated by lord Anderſon to have been referred to the judges,— 
In Mo. 705. the ſame caſe is cited arguends; and there four judges are repreſented to have been equally divided in opinion as 
to the firlt point mentioned by lord Coke. But according to Anderſon the difference of opinton was only, whether any remedy 
was furniſhed by law for the intersſt reſerved to lord Mountjoy by the proviſo. A; to this latter point, lee 8. Co. 46. Noy 142. 

(2) How dower is to be aſſigned out of indiviſible inheritances, ſee ant. 32. a. 

(3) See Dav. Rep. 6r. b. 

(A) n e. Ro. Abr. 254. the caſe of 23. H. 3. relative to the carldom of Cheſter is mentioned as if the daughters might have been 
cop. coners of the d/gnrity itfelf, and not merely of the pr[/ſiions of the earldom, How the earldom of Cheſter became annexed 
to the crown in the reign of Hen. 3. on the death of John Scot the laſt earl leaving three ſiſters his colicirs, is explained in 
1. Dugd. Bir, 45. See further on this point of indivifibility Bract. 76. b. Brit. 187. Flet. 313. and Dav. Rep. 61. b. 

(5) Fitz. Abr. aA gs. 2 tion 5, 

(6) This doctrine about the abeyance of titles of honor and their being revived by the royal nomination, though our books 
ſurnith little matter on the ſubject, is undoubtedly law; and there are many inſtances of an exertion of this prerogative. 
One of the moſt remarkable took place during the prefent reign in the perſon of the late mr. Norborn Berkley, who in 1764 
was called to the houſe of pecrs in right of the old barony of Botetourt after an abeyarice of ſeveral centuries, and was allowed to 
ſit according to the antiquity of that barohy. See Caſ. in Dom. Proc. for 1764. Another inſtance in the preſent reign is the | A, 4 — 


caſe of fir Francis Daſhwood late lord Deſpencer ; for in 1763 he was called to the antient barony of that name in right eee 


of his deceaſed mother, who was eldeſt ſiſter and one of the coheirs of an earl of Weſtmorland, on whoſe death that barony had , 2. LA 
become in abe vance; and being fo ſummoned he took his feat as premier baron in place of lord Abergavenny, who before 4. 
poſſeſſed that diſtinction. > 


i J . 
() The firſt of theſe caſes was in 1596. and the ſecond in 1616. Both are now in print, having been publiſhed from manu- | dn ee mem. 2 
ſ-ripts of the time by mr. Collins in us claims concerning baronies, &c. Sce p. 24. & 162, It muſt not be inferred from the rand, Tarts" „ * 
purpoſe for which lord Coke cites them, that the defcent of a barony to a female, where in the creation it was not confined An: * a. /. 
to heirs male, was controvertible. The points debated in thoſe caſes were of another kind. In Sampſon Leonard's the queſtion 7 - a * "Fr 
was, whether the huſband can be tenant by the curteſy of a title of honour, See my obſervation as to that point ant. 29. b. ae e. 85 
note 1. That of lord Ros depended on the effect of ſuperadding an earldom in tail h to one having a barony before deſcen- 4s 2 r. ue 


dible to heirs gezeral, it being contended, that the former ſhould attract the latter in point of delcent lo as to be inſeparable av arr T.. edi 
whilſt the earldom continues. | | „ 6a 
4Q | 


(s) In Cert eo . 


Lib. 3. Cap. 1. Of Parceners. Sect. 242, 243. 


of the land, the warranty ſhall remayne ; becauſe they are compellable to make partition, 
le] But otherwiſe it was of joyntenants at the common law, as thall be ſaid hereatter in his 
proper place. A] Thomas de Eberſton, ſeiſed of the mannor of Eberffon within the torteſt of 
Pickering, bad kept time out of mind a woodward tor = of the woods parcell of chat 
mannor, and had the barke of all the trees telled in the {aid woods by any of the torreſters of 
that forreſt as belonging to his mannor (which he could not have without a preſcription). 
(1) Thomas of Eberſton infeoffed two of the ſaid mannor ; betweene whom partition was 
made, ſo as one of them had the one halte in ſeveralty, and the other the other halfe. (2) 
Robert Wyerne atterwards had the one halte, and Thomas Thurniſc the other; and they in the 
eyre of Pickering claimed to keepe a woodward within the taid woods, and the barke atore- 
ſaid ; and the truth hereof and the uſage being ſpecially found by the forreſtors verderors 
and regardors, Willoughby Hungerford and Hanburie juſtices itinerants within that forreſt gave 
judgment as followeth. Tdeo confideratum off, quod pradiet” Robertus & Thomas habeant 
avoodrvardum & corticem in boſto pracdlicto de quercubus prediftis fibi & heredibus ſuis imperpe- 
tnum. Salvo ſemper Jure, Sc. 


[c] 29. E. 3. garrantie 70. (6. Co. 
12. b. 

4] ltin. Pickering. 

8. E. g. Rot. 34. 

(Ant. 115. a.) 


SECt. 242. 


A UXY / home ſeifi de tene- 


ments en fee ſimple ou en 


ALSO if a man ſeiſed of tene- 


ments in fee ſimple or in fee- 


Ant. 46. a.) 


titions betweene coparceners 


fee taile devy ſauns iſſue de fon 
corps engender, & les tenements 
diſcendont a ſes ſoers, els font 
parceners, come eſi avantdit. Et 
en meſme le maner, lou il nad 
pas ſoers, mes les tenements diſcen- 
dont a ſes aunts, els ſont parceners, 
(3) Sc. Mes ſi home nad forſque 
une file, el ne poit eftre dit parce- 
ner, mes el eſt appelle file & 
Heire, Ec. 


U en fee taile. 


tayle dieth without iflue of his 
bodie begotten, and the tene- 
ments deſcend to his ſiſters, they 
are parceners as is aforeſaid. And 
in the ſame manner, where he 
hath no ſiſters, but the lands de- 
ſcend to his aunts, they are par- 
ceners, &c. But if a man hath 
but one daughter, ſhe ſhal not be 
called parcener, but ſhee is cal- 


led daughter and heire, &c. 


This muſt be intended of an eſtate taile made to the father and to 


the heires of his body; for otherwiſe if the ſtate tayle were made to a man and to the 
heires of his body, his ſiſters cannot inherit. And not only daughters ſhall be coparceners, 


but ſiſters, aunts, great aunts, &c. 


File & heire, &c. 


great aunt and heire, and ſo upward. 


Here by (&c.) is implyed ſiſter and heire, aunt and heire, 


Sect. 243. 


Y this efron, and the 
(Sc.) in the end of it, 
it is to be underitood, that 
there are two kind of par- 


the one in deed or exprefle, 
and the other in law or im— 
plicite, Of partitions in deed 


ET , aſcavoir, que 

partition 
parceners poit efire 
fait en divers manners. 


Un eſt, quant els a- 


AND it is to bee 

underſtood, that 
partition may be made 
in divers maners. One 
is, when they agree to 
make partition, & do 


enter 


or expreſſe, ſome bee vo- 
luntary whereof Littleton e— 
numerates foure manners; 
und one compulſary, that 
1s, by writ of partition. (4) 


greeont de faire par- 
tition, & font par- 
tition de les tenes 
ments; ſicome f: ſay- 
ent deux Pparceners, 


make partition of the 
tenements; as if there 
bee two parceners to 
divide between them 


5 
(1) The claim of a like privilege as appurtenant to a manor is mentioned in Crompt. Juriſd. Co. 192. b. See further con- 
eerning the office of wwoodward in Manwood's For. Laws by Nelſon, 389. 


(2) It is obſervable in this partition, that no proviſion is made in reſpect to the office of woodward and privilege of having the 
bark of felled trees, which were appurtenant to the manor. In a former place lord Coke ſtates the partition of a manor to 


which an advowſon was appendant, and explains what the effect is on the advowſon, where from want of any particular agrec- 


ment between the parties it is left to the law to regulate how the advowſon ſliall be diſpoſed of. Ant. 122. à. 
(3) Els font parceners not in L. & M. or Roh. 


(4) The reference in the margin to fol. 46. a. is to an inſtance of the difference in point of eſſect on the leſſee for years of a 
coparcener, between partition by writ and partition without. 


— 


(8) In a late conteſt about the office of great cbamlerlaiu, which aroſe in conſequence of the late duke of Ancaſter's leaving 
two ſiſters his co-heireſſes, one of whom was married to mr. Burrell, the then attorney general made a report in conformity 
to the doctrine here ſtated by lord Coke as to the office of high conſtable ; and this report, of which I have a copy, contains 2 
very learned inveſtigation of the ſubject. But afterwards when the caſe came before the lords, the judges gave it as their opi- 
nion, that the office belongs to both ſiſters; that the buſband of the eldeſt is nat of right intitled to execute it 3 and that both fifters 
may execute it by deputy to be appointed by them, ſuch deputy not being of a degree inferior to a knight, and to be approved of by the 
* See Journ. Dom. Proc. 25. May 1781. the printed caſes of the feveral claimants, and the Parl. Reg. for 1989-1, v. 4. 
258 to 297, : | & 

(9) S. C. Keilw. 170. b. 4. Inſt, 127. 

(10) See ant. 15, b. 

(11) Ant. 31. b. 


- 


Lib. 3. 


a devider enter eux 
les tenements en deux 
parts, cheſcun part 
per ſoy en ſeveraltie & 
d'egal value; et ft 
font 3 parceners, @ 
devider les tenements 
en trois parts : foy 


en ſeveraltie, 


ceners be of non ſane memorie, it ſhall bind the parties themſelve 


Of Parceners. 


the tenements in two 
parts, each part by it 
telic in ſeveralty and 
of equal] value; and 
if there bee three 
parceners, to divide 
the tencments in three 
parts by it ſelfe in ſe- 
veralty, &c. 


Sect. 244. 


The firit partition in decd 
betweene coparceners, is that 
which IJ. illetou here ſpeaketh 
of, viz. Quant els agreont & 


font partition de les teaements, 


Sc. cheſcun part per ſoy en ſewe- 
ralty & de egall value, Sc. If 
coparceners make partitions, 
at tull age and unmarried & of 
ſane memorie, of lands in fee 
imple, it is good & firme for 
ever, albeit the values be un- 


166 


(F. N. B. 167.) 


equall; but if it be of lands 
entailed, or if any of the par- 
s, but not their iſſues unlefle 


it be equall ; or it any be cover, it ſhall bind the huſband, but not the wife or her heircs ; or 
it any be within age, it ſhall not bind the infant; as ſhall be ſaid more fully hereafter (1). 
The ſecond partition followeth in the next ſection. And here the (Sc.) implyeth further, 
that if there be toute parceners, then foure parts, it five, five parts and fo forth. It further im- 
plyeth, that all this muſt be in feveralty ; whereof, and with what limitations this is to bee 
underitood, it hath beene declared before. 


N auter partition 

t, a eflter per 
agreement enter OUX, 
certame de lour amies, 
de faire partition des 
ferres ou Tenements 
en le forme avantdit. 
Ft en tiels caſes, apres 
tie! partition, le eigne 
file prymerment eflet- 
ra un des partes 1ffint 
divides, que el woit a- 
ver pur ſa part, & don- 
gues la ſecond file pro- 
cheine apres luy auter 
part, & donques la tierce 
oer auter part, don- 
guesle quarteauter part, 
Sc. / rſſint ſoit que ſoi- 
ent pluſors ſoers, &c. ft 
ne foit auterment a= 
gree enter eux. Car il 
hoiteſtreagree enter eux, 
gue un avera tiels tene- 
ments,& unautretiels te- 
nements, &c. ſans aſcun 
ziel primer election, &c. 


(1) See poſt. ſect. 255. to 258. incluſive. 


Sect. 244. 


A Nother partition there 

is, v72. to Chooſe, by a- 
greement betweene them- 
ſelves, certaine of their 
friends, to make partition 
of the lands or tenements 
in forme aforeſaid. And in 
theſe caſes, after ſuch parti - 
tion, the eldeſt daughter 
ſhall chooſe firſt one of the 
parts fo divided which ſhe 
will have for her part, and 
then the ſecond daughter 
next after her another part, 
and then the third ſiſter 
another part, then the 
fourth another part, &c. if 
ſo bee that there bee more 
filters, &c. unleſle it bee o- 
therwiſe agreed betweene 
them. For it may be agreed 
betweene them, that one 
ſhall have ſuch tenements, 
and another ſuch tene- 
ments, &c. without any 
primer election. 


See alſo 173. b. 


Donqpues le 

 Quarteau- 
ter part, &c. 
Here the (Sc.) im- 
plyeth the 5 ſiſter, 
and after her the 6 
and fo forth. 


Car il poet eftre 
agreeentereux, 
gue un avera 


Vide ſekt. 2 Al - 


31. Afi. 26. 


tiels tenements © 


& unauter tiels 


tenements, Sc. 

Here by this (Sc.) 
is implyed divers 
rules of law pro- 
ving the concluſion 
of Littleton in this 
left. viz. Modus & 
conventio wincunt 
legem. Pacto aliguid 
licitum eff, quod fine 
patto non admittitur, 
RQuilibet poteft re- 
nunciare juri pro ſe 
introdut. But with 
this limitation, that 
theſe rules extend 
not to any thing, 
that is againſt the 
common wealth or 
common right. For 
conventio pri vato- 


rum non ; me publi- 
e 


co juri deragare. 


(1. Sid, 1 200. C 0, Eliz. 
Ar. 93. 269. Cro. Eli 


(1. Sid. 339.) 


Sect. 


Lib. 3. 


Of Parceners. 


Cap. 1. 


Sect. 245,246. 


Sect. 245. 


gre of aſe N ET /a part, que AND the part, 


„ Brat. li. 2. 77. Fleta lib. 5. „ piſnetia, which is de- 


ca. 9. Britton ca. 72. 


rived of the French word 
eiſue for eldeſt, as much to 
ſay as the part of the eldeſt; 
for Bracton ſaith, quod ei 
netia ſemper eft preferenda 
propter privilegium ætatis; ſed 
eſto, quod filia primogenita re- 
lifto nepote wel nepte in vita pa- 
tris vel matris, deceſſerit, pre fe- 
renda erit ſoror antenata tal: 
nepoti wel nepti quantum ad 
eiſnetiam, quia mortem paren- 
tum 1 And herewith 
agreeth Fleta alſo, quod nota : 
whereby it appeareth that 
enitia pars is perſonall to the 
eldeſt, and that this preroga- 
tive or priviledge deſcendeth 


Peigne ſoer ad, 
eſt appelle en Latin 
enitia pars. Mes // 
les parceners agree- 
ont, que l eigne ſoer 


ferra partition de les 


tenements en le forme 
avantdit, & fi ceo el 


fait, donque il eſt dit, 


que leigne ſoer eſliera 
pluis darreine pur ja 
part, & apres cheſcun 


de ſes ſoers, Sc. (1) 


which the eldeſt 
ſiſter hath, is called in 
Latine enitia pars. 
But if the parceners 
agree, that the eldeſt 
ſiſter ſhall make par- 
tition of the tene- 
ments in manner a— 
foreſaid, and if ſhe doe 
this, then it is ſaid, that 
the eldeit filter thall 
chooſe laſt for her part, 
and after every one of 
her ſiſters, &c. 


CI. E. 3. fines 41. 19. E. g. not to her iſſue, but the next eldeſt ſiſter ſhall have it. [/] And here is a diverſity to he obſer- 
quar. imp. 59, 18. E. 2. ibid. ved betweene this caſe of a partition in deed by the act of the parties, for there the prlviledge 
176. 5. H. 5. 10. 38. H. 6.9. of election of the eldeſt daughter ſhall not deſcend to her iflue ; and where the law doth give 


2 1 117. Vid. the eldeſt any priviledge without her act, there that priviledge {hall deſcend. As if there be 


* 8. H. 7. f. 34. H. 6. 40. 11. H. divers coparceners of an advowſon “, and they cannot agree to preſent, the law doth give Le . , 
4. 54. 20. E. 3. quar. imp. 63. the firſt preſentment to the eldeſt ; and this priviledge ſhall deſcend to her iflue ; nay her aſs BG 417, 
34- E. 3. Ibid. 198. 15. E. 3. ſignee ſhall have it, (z) and ſo ſhall her huſband, that is tenant by the curtehie, have it allo (3). A A . . 


Dar. Preſentment 11. 
17. E. 3. 20- 21. 21. E. g. 81. 
F. N. B. 32. (Poſt. 18. b.) 


Donques il eſt dit leigne ſoer eflier pluis darreine, &c. By this and the 
&c. in the end of this Section is implyed, the rule of law is, cujus g diviſio, alterius A elec= 
tio. And the reaſon of the law is for avoyding of partiality, 


( 1þ/e etenim leges cupiunt ut jure regantur ) 


which might apparently follow if the eldeſt might both divide and chooſe (q). Now follows- 
eth the third partition in deed, 


Sect. 246. 


N auter partition ou allotment 

eft, ficome ſoient quater parce- 
ners, & apres le partition de les 
terres fait, cheſcun part del terre 


ſoit per ſoy ſolement eſtript en un 


petit eſcrovet, & ſoit covert tout en 
cere en lemaner d un petit pile, iſimt 
que nul poit veier Peſcrovet, & 
donque ſoient les 4 piles de cere 
mis en un bonnet a garder en les 
maines d'un indifferent home, & 


ANOTHER partition or allot- 

ment is, as if there be foure 
parceners, and after partition of 
the lands be made, every part of 
the land by itſelfe is written in a 
little ſcrowle, and 1s covered all 
in waxe in manner of alittle ball, 
ſo as none may ſee the ſcrowle, 
and then the 4 balls of waxe are 
put in a hat to bee kept in the 
hands of an indifferent man, and 


then the eldeſt daughter ſhall firit 


dIngues 


(i) The Ge. not in L. & M. or Roh. 


(2) Acc. P. 18. E. Quare Impedit 176. Poſt. 186. b. 3. Co. 22 b. 2. Inſt. 365. 2. Ro. Abr. 346. Mallory's Quare Im- 

"0  pedit 145- Three judges alſo held accordingly Eaſt. 23. Eliz. in Harris & Haies v. Nichols Cro. Eliz. 18. But Anderſon 

9 chief juſtice doubted, whether a grantee ſhould have the privilege. In Keilwey there is a caſe of 18 Hen. 7. in which Fro- 

U ee. wike chief juſtice is made to give it to the grantee of the eldeſt ſiſter, only where it has been once exerciſed by herſelf. But 
TH A 2 fur aye afterwards doubted his own diſtinction, and feemed to incline to the grantee's right generally; in conſt quence of which 
A & aeg Sour * the report concludes thus: Stude bene et quare. Keilw. 49. Upon the whole therefore it ſeems, that the point is not quite 
A. . ſettled; and to determine it properly would require a very careful examination of the numerous caſes cited by lord Coke 
un here and in the ſecond Inſtitute. See 7. Ann. c. 18.— 1 was led into this note by a reference to tie cate from Co. 
C. to-Þr. reg Eliz. in a Coke upon Littleton of the late mr. Beverſham Filmer, and by an opinion of the ſame very learned gentleman, in 
ee, As 2 which he repreſents the point to be doubtful, and therefore diſſuaded accepting the title to the next preſentation of an advow- 
aan ſon belonging to three ſons as heirs in gavel- kind, unleſs they would all join in the grant. "The eminence of mr. Eimer as a 
, e. barriſter, more eſpecially in the conveyancing line, * ill, I preſume, fully juſtify me for thus intreducing his name. The douhts 
. age of a lawyer fo profound and correct, as he was univerſally allowed to be, will ever claim high reſpect; and it is with peculiar 
2 pleaſure, that I take this opportunity of exprefling the veneration with which I hold him in my retucmbrance. | 

7/7 ee — 
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HA Fla 44 K. 42. 


Lib. 3. 


donques leigne file primerment met- 
tra ſa maine en le bonnet, quel 
prendra un pile de cere oveſque 
le ſcrovet deins meſme le pile pur ſa 
part, & donques le ſecond ſoer met- 
tra ja maine en le bonnet & pren- 
dra un auter, le tierce ſoer le 3 
file, & le 4 foer le 4 pile, Tc, & en 
ceo cas covient cheſcun de eux 
luy tener a ſa chance & allotment. 


Of Parceners, Sect. 247. 
put her hand into the hat, and take 
a ball of waxe with the ſcrowle 
within the ſame ball for her part, 
and then the ſecond ſiſter ſhall 
put her hand into the hat and take 
another, the 3 ſiſter the 3 ball, & 
the 4 ſiſter the 4 ball, &c. and 
in this caſe every one of them 
ought to ſtand to their chance 
and allotment. 


Ah. ment. Of this partition by lots ancient authors * write, that in that caſe coparce- 

ners fortunam faciunt judicem. And Littleton here tearmeth it chance; for in the end 

of this ſection be tank, that in this caſe every of them ought to hold her ſelfe to her 

chance; and of this kinde of diviſion you ſhall read in holy ſcripture, where it is ſayd, ded: 
v09's poſſeſſionem quam dividetis ſorte. | 

The c. in the end of this ſection implyeth, that if there be more coparceners there muſt 
be more balls according to the number ot the parceners, 


Sect. 247. 


| ER E followeth the 


# TEM un auter 

partition il y ad. 
Sicome font quater 
parceners, & ils ne 
vorlent agreer a par- 
tition d'eflre fait en- 
ter eux, dongue l'un 
foit aver brief de par- 
titione facienda en- 
vers les auters trois; 
ou deux deux potent 
aver brief de partiti- 
one facienda envers 
les auters deux, 01 
trois de eux poyent 
aver brief de partitio- 
ne facienda ervers le 
quart, d lour election. 


ALSO there is ano- 

ther partition. 
As if there bee foure 
parceners, and they 
will not agree to a 
partition to bee made 
betweene them, then 
the one may have a 
writ of partitione fa- 
ciendd againſt the o- 
ther three, or two of 
them may have a writ 
of partitione faciendd 
againſt the other two, 
or three of them may 
have a writ of parti- 
tione facienda againſt 
the fourth, at their 
election. 


fourth partition in deed. 
Littleton having ſpoken of vo- 
luntary partitions, or parti- 
tions by conſent; now he 
ſpeakes of a partition by the 
compulſary means of law 
where no partition can be had 
by conſent, Now of what 
inheritance partition may be 
made by the writ of partitione 
facienda may partly appeare 
by that which hath beene ſayd. 
Moreover it is to bee obſerv- 
ed, that the words of the writ de 
partitione facienda be, * quad 
cum eadem A & B inſimul & 
pro indiviſo teneant tres acras 
terre cum pertinen', Sc. And 
note that this word (teuet) (1) 
in a writ doth alwayes imply a 
tenant of a frechold, And 
therefore [g] it one coparce- 
ner maketh a leaſe for yeares, 
et a writ of partition doth 
lie (2). But it one or both 
make a leaſe for life, a writ 


of partition doth not lye betweene them; becauſe non inſimul & pro indiviſo tenent, they 


doe not hold the freehold together, and the writ of partition muſt be againſt the tenant of 
[+] It one coparcener diſſeiſe another, during this diſſeiſin a writ of partition 


1 
the +*roehold. 


doth not lie betweene them; for that aon tenent infimul & pro indiviſo. 
But there be other partitions in deed then here have beene mentioned. [ 7] For a parti- 


tion made between two coparceners, that the one ſhall have and occupy the land from Eaſfer 
untill the tirft of Auguſt only in ſeveralty by himſelfe, and that the other ſhall have and oc- 
cupis the land from the firſt of Auguſt untill the feaſt of Eaffer yearely to them and their 
heires, this is a good partition (3). Alto if two coparceners have two mannors by — 
an 


(x) See the various applications of the verb tenet explained ant. fol. 1. a. & b. 
(2) So too execution of dower is not prevented by a leaſe for years ſubſiſting at t 


for vears is affected by ſuch a partition, is before explained by lord Coke in fol, 46. a. 
(3) Sec the caſe of a maweas;e fee ſimple, ſtated ant. fol. 4. a. 
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Fleta lib. g. ca. g. Bracton lib. 
2. 75. Britton cap. 72. 


Vide Numbers ca. 26. verſe 34. 


55. & ca. 33. ver. 54. of diviſion 
by lots. | 


®ZE. 3. 47. 48. 


[8] 21, E. 2. 57. F. N. B. 62. g. 
28. H. 6. 2. 11. H. 4. 3. 4. H. 7. 
10. b. (Poſt. 176. b.) 


[4] 4. H. 7. 9. 11. Aſſ. 23 (Poſt, 
167. b. 187. a.) 


i] Temps E. 1. partition 21. F. 
. B. 62. I. (7. Co. 5.) 


he huſband's death. Ant. 32. a. How leſſee 


Lib. 3. Of Parceners. Sect. 248. 


and they make partition, that the one ſhall have the one manor for one * and the other 
the other manor for this yeare, and ſo alternis vicibus to them and their heires, this is a good 
partition. The ſame law is, if the partition be made in forme atoreſaid, for two or more 
yeares, and each coparcener have an eſtate of inheritance, and no chattell, albeit either of 
them alternis vicibus have the occupation but for a certaine terme of yeares, f 

Of partitions in law, ſome be by act in law without judgement, and ſome be by judgement, 
and not in a writ de partitione faciendd. And of theſe in order. 

[4] If there be lord, three coparceners meſnes, and tenant, and one coparcener purchaſe 
the tenancy, this is not onely a partition of the meſnalty, being extinct for a third part, but 
a diviſion of the ſeigniory paramount, for now he mult make ſeverall avowries (1). 

[7] If one coparcener make a ſeoffement in fee of her part, this is a ſeverance of the co- 
1 and ſeverall writs of præcipe ſhall lie againſt the other coparcener and the feof- 

ee (2). 
W If two coparceners be, and each of them taketh huſband and have iſſue, the wives 


Cap. 1. 


[4] 36. H. 6. 7. (Poſt. 192. a.) 
LJ 37- H. 6. 8. 43. E. 3. 1. 


[a] 17. E. 3 14: 15- 


n] 12. E. 3. Judgm. 162. 7. All. 
2 7. E. 2 10. Afl. 17. 12. 
Aſſ. 5. 17. 10. E. 3. 40. 43. 28. 
Aſſ. 35. 23. Aff. 18. 20. E. g. 
Aſſ. 62. g. E. g. 48. b. 19. H. 6. 
45: 7- H. 6. 4- 3. E. 4. 10. 

Bract. lib. 4. fo. 276. b. ; 
ſo] 3. E. 3. 48- 21. R. 2. tit. 
Nuper ob. 22. 4. H. 7. 10. 30. E. 
1. Nup. ob. 18. F. N. B. 9. b. 

* Britton fol. 112. a. | 

þ] 6. Co. 12. & 13. Morrice's 

cale accorde. (Pott. 187. a.) 


ralty. 


And this ſeemeth (ſay they) verie ancient, and thereupon vouch Brafor, * 
fuerit communis locum habere poterit communi dividendo j uilicium. And Lo] fo (ſay they) if the 
one coparcener recover againſt another in a ner ohlit, or a rationabili parte, the judgement 
ſhall be, that the demandant ſhall recover and hold in ſeveralty. 
trary ; for he ſaith, Wer , a/cun vat wa" ſoit enget ou diſturbe de la ſeiſin per ſes auters par- 
ceners, un, ou pluſors, al diſſeiſte viendra aſſiſe per ſeverall pleint ſur les parceners& recovera, mes 
nemy a tener en ſeveraltie, mes en common ſolongue ceo que avant le fiſt, Sc. [y] And this ſeem- 
eth reaſonable ; for he muſt have his judgement according to his plaint, and that was of a 
moitie, and not of any thing in ſeveraltie, and the ſherite cannot have any warrant to make 


any partition in ſeveralty or by metes and bounds, 


Bract. fo. 66. &c. Brit. 71. &c, 


| OTE the firſtjudgement 
Brit. ca, 72. Fleta lib. 5. ca. 9. 


in a writ of partition, 
whereof Littleton here ſpeak- 
eth, is, d partitio fiat in- 
ter partes prædictas de tene- 
mentis prediflis, cum perti- 
nentiis, after which judge- 
ment. By this c. ci. tene- 
ments, Sc. is implyed, that a 
writ ſhall be awarded to the 
ſneriſe, quod aſſumptis te- 
cum 12 liberis & legalibus ho- 
minibus de miceneto tuo, per quos 
rei veritas melits ſciri poterit, 
in ee, perſona tua accedas 
ad tenementa predifta cum per- 
tinentibus, & ibidem per eorum 
ſacramentum, in praſentia par- 
tium (3) fprediflarum per te 
premuniendarum ft intereſſe vo- 


luerint, prædicta tenementa cum 


pertinentibus per ſacramentum 
bonorum & legalium hominum 


prædictorum, habito reſpectu ad 
verum valorem earundem, in 
duas partes æquales partiri & 
dividi, & unam partem parti um 


illarum, Se. 


This laſt c. in this ſection 


is evident. 


Judgement. 


Ockam ca. quid ſit liber judicia- 
rius. (4) 40. E. g. 45- 9. Aff. 2. 8. 
Af. 35. 49, E. 3. 2. Regiſt. F. N. 
B. 16. 


Fudi- 


Sect. 248. 


ET quant judg- 

ment ſera done 
fur tiel brief, le judg- 
ment ſerra tiel; que 
partition ſerra fait 
enter les parties, & 
que le vicount en 
ſon proper perſon a- 
lera a les terres & 
tenements, &c. & gue 
il per le ſerement de 
xi: loyals kLomes de 
ſon bayliwice Sc, fer- 
ra partition enter 
les parties, & que 
Jun part de meſmes 
les terres & tene- 
ments ſoyent aſſignes 
al plaintif oua Pun des 
plaintifs, et un auter 
part a Un auter par- 
cener, &c. nent fea- 


(x) But according to Bro. Nouv. Caf. 108. the lord ſhould have notice of the partition. 


(2) Acc. ant: 67. b. poſt. 175. a. 195. 
partitions, nor ia the common ſenſe of t 
a partition is a mere ſeverance of the unity of title, 
mon. See ſect. 309. 


(3) Theſe words enjoining the partition to be made in the preſence of the parties ſhew, 
So too as it ſeems ſhould be the execution of a com 
ſuch commiſſion being in nature of a writ at common law for the like purpoſe. 


is quite open. 


of treating the commiſſion of partition as a cloſe proceeding, 
oath of ſzcrecy to the commiſſion. This practice, I 
to divide lands and commiſſions to examine witne 
ſecret is, expreſsly required by an order of chancer 
implies ſecrecy, the depoſitions being ever ke 
cation. Burt neither the language nor 
tition ought to be openly executed. 


die, the coparcenary is divided, and here is a partition in law. {0 ; 
* If two coparceners be, and one diſſeiſe the other, and the diſſeiſee bringeth an aſſiſe, 
and recover, it hath beene ſaid, that ſhe ſhall have judgement to hold her moity in ſeve- 


ff res 


But Britton is to the con- 


AND when judge- 

ment ſhall be given 
upon this writ, the 
judgment ſhall be 
thus; that partition 
ſhall be madebetweene 
theparties, and thatthe 
ſherife in his proper 
perſon ſhall go to the 
lands and tenements, 
&c. & that he by the 
oath of 12 lawful men 
of his bailiwicke, &c. 
ſhall make partition 
between the parties, 
& that one part of the 
lands & tenements ſhalj 
be aſſigned to the plain- 
tif or toone of the plain- 
tifs, & another part to 
another parcener, &c. 
not making mention in 


fant 


a. But this ſort of partition is not a partition in the ſenſe in which Littleton writes of 
he word. He means a diviſion ot the land itſelf; whereas what lord Coke here calls 
which operates, as Littleton afterwards ſtates, by making a tenancy in com- 


that the proceeding hefore the ſheriff 
miſſion of partition iſſued by chancery as a court of equity, 
But I underſtand, that there have been inſtances 
and that on that idea it has been ſometimes the practice to annex an 
reſume, has grown from not attending to the difference between commiſſions 
es merely. In the latter ſort of commiſſion an oath to keep the depoſitions 
y of the gth of February 1721 ; and excluſively of the order the procecding 
r kept cloſe under ſeal, till leave is obtained to divulge them by the paſſing of publi- 
ſpirit of this order is applicable to commiſſions of partition, which 


(4) See Dialog. de Scaccar, lib. 1. cap. 16. which has the ſame title, 


like the writ of par- 


Lib. 3. Of Parceners. Sect. 248. 


fant mention en le judge- the judgement of the cium eft quaſi juris dictum, ſo 


ment de l eigne ſoer pluis eldeſt filter more than called, becauſe fo long as it 
ſtands in force pro weritate ac- 


gue de putrſne. of the youngeſt. cipitur (1) and cannot be con- 
tradicted. And thereupon antiquitie called that excellent booke in the exchequer, Domeſday, 
Dies judicii, Sicut enim diſtricti & terribilis examinis illa noviſſima ſententia nulla tergiverſationts 
arte valet eludi, Sc. fic ſententia ezuſdem libri inficiari non poteſt, vel impun? declinari ; ob hoc 
nos eundem librum judiciarium nominamus, c. quod ab eo 2 a præædicto judicio non licet ulld 
ratione diſcedere. By Littleton it appeareth, that the formes of judgements, pleas, and other 
legall proceedings, doe conduce much to the right underſtanding of the law and of the reaſon 
thercof; as here Littleton rightly collecteth upon the forme of the judgement, that the ſherife 
ſhall deliver to them ſuch parts as he thinkes good, and that the eldeff coparcener ſhall have 
no election when partition is made by the ſherife. And it is to bee obſerved, that there bee 
two judgements in a writ of partition. Of the former Littleton ſpeaketh in this place. 
And when partition is made by the oath of twelve men, and aſſignement and allotment 
thereof, and ſo returned by the ſherife, then the latter judgment is, deo confideratum eff, qudd 
partitio 22 firma & flabilis imperpetuum tencatur, and this is the principall judgement. 


[7] And of the other, before this be given, no writ of error doth lie. (2) [9] 11. Co. 40. Hill. 39. Eliz, 


"Es 4 i ; : Rot. 327. in Banke le Roy int 
Shireve is a word compounded of two Saxon words, wiz. ſhire, and reve. Shire, An. Contes de War & 1 Seig⸗ 


fatrapia, or comitatus, commeth of the Saxon verbe Hiram, i. partiri, tor that the whole nior Berkley. (Forteſc. ge. 
realme is parted and divided into ſfüres; and reve is præfectus, or præpaſitus; fo as ſhireve Ant. 50. a. 109. b.) 
is the reve of the ſhire, præfectus ſatrapiæ, provincie, or comitatuss And he is called præ- 
ferns, becauſe he is the chiefe officer to the king within the ſhire; for the words of his patent 
be, commiſimus vobis cuſtodiam comitatis noſtri de Sc. And he hath a threefold cuſtodie, 
triplicem cuftodiam, wiz. Firſt, wite juſtitie; tor no ſuit begins, and no procefle is ſerved 
but by the ſherife. Alſo he is to returne indifferent juries for the triall of mens lives, liber- 
ties, lands, goods, &c, Secondly, witz legis; hee is, after long ſuits and chargeable, to 
make execution, which is the lite and fruit of the law. Thirdly, n reipublice ; he is prin- 
cipalis confſervator pacis within the countie, (3) which is the lite of the common wealth, vita 
reipublicit pax. 
He is called before /e#. 234. vi/cornt, in Latyne, wicecomes, 7. vice comitis, that is, in ſtead Vide the ſecond part of the In- 
of the earle of that countie, who in antient time had the regiment of the countie under the ſtitutes. W. 1 Cc. 10. 
king. For it is ſaid in the Mirror, * that it appeareth by the ordinance of antient kings » Nirror cap. 2. ſect. 3. 
betore the conqueſt, that the earles of the counties had the cuſtodie or — of the countics, 
and when the carles left their cuſtodies or gards, then was the cuſtodie of counties committed 
to viſcounts, who therefore (as it hath beene ſayd) are called w/cecomites. And Ockam cap. Ockam cap. Quid Centur. &c. 
quid centuria, Sc. porro vicecomes dicitur, quod vicem comitis ſuppleat. 
AMarculphus ſaith, this office is ;udiciaria diguitas; Lampridius, that it is Meium digni- Forteſcue cap. 24. 12. R. 2. cap. 
tatis. Forteſeue ſaith, quod wicecomes eff nobilis officiarins. And ſee there, and obſerve well 
his honourable and ſolemne election and ereation at this day. But to confirme all that hath 
beene ſaid touching this point, and to conclude the ſame, among the lawes of Edward the 
confeſſor (4) I finde it thus recorded. J'eram quod modo wocatur comitatus olim apud Britones Lambert fol. 129. 123 
temporibus Romanorum in regno iſto Britannie vocabatur conſulatus, & qui modd wocantur vicecomi- 
tes tunc temporis wice-conſules pocabantur ; ille verd dicebatur wiceconſul, qui conſule abſente ipſius 
wices ſufplebat in jure & in foro. (5) Herein many things are worthy ot obtervation. Firſt, for 
the antiquity of counties. Secondly, that which wee called comitatum, the Romancs 
more latinely called con/u!atum. Thirdly, whom the Saxons afterwards called (as hath 
beene ſaid) fhireve or carle, the Romanes called conſul. Fourthly, that the ſherite was de- 
puty of the conſull or earle; and therefore the Romanes called him wiceconſul, as we at this 
day call him vicecomes. Fittly, that the ſherife in the Romanes time, and before, was a mi- 
niſter to the king's courts of law & juſtice, and had then a court of his owne, which was 
the county court, then called cxria conſulatus, as appeareth by theſe words, ius vices ſup- 
plebat in jure et in foro, Sixtly, that this realme was divided into ſhires and counties, and Czfar, Polichro, Huntingdon: 
thoſe ſhires into cities, burroughes, and townes, by the Brittaines : ſo that king AZ/fred's Polidor inter leges Malmucii. 
diviſion of ſhires and counties was but a renovation or more exact deſcription of the ſame, (6) Hooge lb. 2, 
Laſtly, the conſcquence that will follow upon theſe things being ſo ancient, (as in the time 
of, and before the Romanes) the ſtudious reader will eaſily collect. And afterwards, fol. 
135. amongſt the lawes of the ſame king it appeareth, that thoſe whom the Saxons ſome- 
times called (and now we call) zldermen, or corles, the Romanes called ſenatores, et ſimiliter 
olim apud Britones temporibus Romanorum in regno iſto Britannia vocabantur ſenatores, qui 
poftea temporibus Saxonum wocabantur aldermani, non propter ætatem, ſed propter ſapientiam 
& dignitatem, cum quidam adoleſcentes Q nt, juriſperiti tamen & ſuper hoc eaperti. (7) 
e 


(1) See ſame explanation of jut, ant. 39. 4. A : . 

(2) The difference between an interlocutory judgment or award and a firal principal or plenary judgment is here pointed at; 
as to which ſee Metcalfe's caſe 11. Co. 38. hoth queſtions in it depending on the diſtinction. Ser alſo Office of Exec. ed. 1676. 
chap. 17. p. 279. How the civil and canon laws diſtinguiſhed between interlocutory and definitive lentences, eſpecially in point 
of appeal, and between ſentences merely interlocutory and interlocutory ſentences hawing the effect of definitive, may be collected 
in ſome degree by conſulting Voet. ad Dig. lib. 42. tit. 1. ſ. 4. Perez. in Cod. lib. 7. tit. 62. Wood's Civ. L. 8vo ed. 379. and 
Gilb. Chanc. c. 10. As to the difference between interlocutory and final decrees or orders in our courts of equity, fee Pract, 
Reg. in Chanc. 122. ard 153. and Noſle v. Foot in Dom. Proc. 12. March 1239. On the ſame ſubject in our eceſeſiaſtical courts, 
ſee 1. Ought. Ord. and Conſett's Pratt. of Spirit. Co. 3d edit. 229. to 250. Theſe references may aſſiſt inquiry; but a far more 
extended information will be neceſſary, before the diſtinctions can be well aſcertained, and the uſe of them in point of appeal 
concluſion or otherwiſe be fully underſtood. ; 

(3) Sce Lamb. Juſt. ed. of 1602. p. 12. 13. and 2. Inſt. 174. in both of which books the coroner is ſo ſtiled. 

(4) Concerning the diſpute about the authenticity of theſe laws, ſee notes 3. & 4. ant. 68. b. to which add Preface to 8. Co. 
Rep. 1. Tyrr. Hiſt. b. 6. p. 103. Ibid. v. 2. p. 62. Brad. Introd. to Eng. Hitt. 260. and a note by the late biſhop of St. David, 
dr. Squire, in his book on the Anglo Saxon Gov. in Engl. ed. of 1753, P. 219. Mr. Selden's opinion of theſe laws was, 
that “ as the ordinary copies are, and as they ſpeak in the publiſhed volume of Saxon laws, they are not without many mixtures 
« of ſomewhat later tranſcribers.” Seld. on Tithes, ed. 1618. p. 225. A like temperate caution concerning theſe laws is inter- 
poſed by fir Henry Spelman and mr. Somner. Spelm. Gloſſ. 3d ed. 67. Reliq. Spelm. 61. Somn. on Gavelk. 101. But dr. Brady 
is not content with this; for, moved by that exceſs of party-ſpirit, which is ſo deſtructive of truth and ſo much tarniſhes his learn- 
ed writings on the Engliſh hiſtory, he indiſcriminately and paſſionately rejects the whole body of theſe laws. His words 1n one place 
are as follow. © The factious biſhops and churchmen and the ſeditious and diffolute barons made a noiſe for king Edward's 
„% laws. But what they were it is now a hard matter to know. Thoſe, put forth under his name with mr. Lambard's Saxon 


© laws, were none of his. They are incoherent farce and mixture, and a heap of nonſenſe, put together by ſome . wan 
| iſhop 


* — 
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Lib. 3. Cap. 1. Of Parceners. Sect. 249. 


De ſon Baylnwic ke. 11 appeareth before, that the enqueſt muſt be de 97/cinzto of 
the place where the lands doe lie, and not generally de baliva td. By this it appeureth, that 
the ſherife is Bali, and his county called dall ; and theretore it is good to be ſeene what 
balivus originally ſignified, and whereof it is derived. : 3 

let. lib. 2. cap. 67. (Cro. Jam. Bagylife (1) 18 a French word and fignities an ofacer concerning the adminiſtration of juſtice 
178. Plowd. 28. b. 1. Ro. Abr. of a certaine province; and becauſe a ſherite hath an office concerning the adminiſtration of 
juſtice within his county or bailiwicke, therefore he calleth his county baliva ſua. For ex- 
ample, when he cannot find the defendant, &c. he returneth, oz eff inventus in balivd med. 
I have heard great queſtion made, what the true iy may of this word balivus is. In the 
Bract. li. 3. 136. b. Brit. fo. 56. ſtatute of Magna (Charta cap. 28. the letter of that ſtatute is, rwllus balivnus de cœtero ponat 
Het. li. 5. ca. 6g. (10. Co. 103. aliguem ad legem manifeflam nec ad juramentitm fimplici loqueld ſud fine teſiibus fidelibus ad hoc in- 
+ Poſt, 295. a.) -  duftis, And ſome have ſaid, that bali-»zs in this ſtatute ſigniſieth any judge; for the law 
muſt be waged and made before the judge. And this ſtatute (ſay they) extends to the courts 
of common pleas, king's bench, &c, for they mult bring with them fFdeles teſtes, Sc. and fo 

hath beene the uſage to this day. 

But I have peruted a very ancient and learned reading upon this ſtatute ; and the reader 
taketh it, that, at the common law before this ſtatute, he, that would make his law in any 
court of record, muſt bring with him fdeles tees. And this opinion herein is warranted 

Glanv. li. 1. ca. g. by Glanwvil, who wrote in the reigne of Heuty the ſecond, But the reader holdeth, that in 
the courts which were not of record, (2) as the county court, the hundred court, the court 
baron, &c. there the defendant without any faithfull wirnefles might before this ſtat. have 
made his law, for remedy whereof this act was made; and theretore (ſaith he) the ſtatute 

10. H. 4. 4. (Cro. Jam. 551. extendeth to the judges of ſuch courts as are not of record. In 10. H. 4. it is holden, that 

584.) if a lord, that hath a tranchiſe in a leet, doth not enquire of things enquirable, and pumnth 
them, the ſherite ſhall enquire in his turne, et / le vriconnt ne faire en fon torne, le Laylie le 
roy enquirer* quant il cent, ou auterment ſerra inquife per juſtice en tire, Where baylie le 

* Mir. ca. g. ſect. 2. Vi. Brat, roy is underſtood 77 /fice le roy, And in the Mirror“ it is holden, that the ſtatute doth ex- 

fo. 40g. Flet. Ii. 2. ca. 62-36. tend to everie juſtice, miniſter of the king, ſteward, &. and all comprehended under this 
word bay. 

The chiefe magiſtrates in divers antient corporations are called baylifs, as in Ipſwich, 
Yarmouth, Colcheſter, &. And bay/ifs in French is diaceres, nomurcha, in Lugitth, a 
Þailife or governor, But of this thus much fhall ſuthce, | 


399-) - -:- 
Bratt. lib. 3. tract. 2. cap. gg. 
nu. 3. Idem lib. 3. fo. 121. b. 


Sect. 249. 


F TH fon T de la partition AND of the partition 

0. 71. &c. Flct. I. 5. ca. 9. 0 22 0 . - 

eel odds EY . gue le vicouut ad which the ſherife 
Note, the partition, nt fait il ferra notice hath ſo made, he ſhall 
made and delivered by  . 77 ] 8 , be A 
the Meri and jurors, . 47 fangt (3 fouth ſon give notice to the juſti- 
ought bee refurned feale & les feales de ces under his ſeale, and 
ihe Gals of the the. cneſcun de les 12, Sc. the ſcales of everie of the 
rife, and the ſcales of [Ef iſſint en ceo caſe pores 12, &c. And fo in this 


the twelve jurors ; for 3 : 3 4 | 
the wed. of chd be verer,quePeigneſoern'a- Caſe you may ſee, that the 


diciall writ of parti- Vera my la primer elec- eldeſt ſiſter thal not have 


tion, which doth com- ien, (4) mes le vicount the firſt election, but the 
mand the ſherite to 


make partition, are, {uy ajignera ſ part ſherife ſhall aſſigne to 


. 3 el avera, &c. Et her her part which ſhee 
. (do as there mul . . . 
de twelve) & partition Poll eftre que le vicount ſhal have, &c. And it ma 


nem inde, Se. ſcir fa- doit affigner primer- be that the ſherife will 
cias juſticiariis, Sc. | | 
feb Hilo two, & fell. ment un part a le plus aſſigne firſt one part to 


lis eorum per quorum putſne, Sc. & darreine- the youngeſt, &c. and laſt 
ſecramentum partitio- ment a Feigne, Sc. to the eldeſt, &c. 


nem illam feceris, Tc. | 

And this is the reaſon, wheretore in this cafe the partition, which they make upon oath, ought 

to be returned under their ſeales: & the reaſon ot that is tor the more ſtrengthning of the par- 
| tition 


72 See ant. 61. b. at the bottom. The additional references in the margin on the fide of the word Lai relate to bailif/s 
Of MA org. 
(2) Concerning the diſtinction of courts of record, ſce ant. 117. b. 

(3) In L, & M. and in Roh. there is an Cc. here. 

(4) An c. herein L. & M. and in Roh. 


„ biſhop monk or clerk many years after his death to ſerve the ends and deſigus of the preſent times.” General Pref. to 
Brad. Eng. Hiſt. xxx. See further Wright. Ten. 65. note (i). 

(5) The paſſage here cited from the laws of Edward the Confeſſor ſeems rather a remark by the copier or tranſlator of the 
law, than a part of the law itſelf ; and perhaps it is on this account, that Lambard diſtinguiſhes this paſſage in the printing by 
an Italicꝶ letter. But whether the paſſage is to be deemed part of the law or not, the compariſon it draws, of the Roman de- 
nominations of their territorial government and officers in Britain with thoſe of the Saxons, ſeems to me quite imaginary. At 
leaſt | am not able to find any trace of authority to prove ſuch an uſe or application of the words“ conſulatus conſul and vice- 
conſul amongſt the Romans whilſt Britain was a part of their empire, as this extract ſuppoſes. 

(6) This agrees with the idea of fir John Spelman in his life of Alfred, and of mr. St. Amand in his Eſſiy on the Legiſlative 
Power of England. Dr. Stuart in his Hiſtorical Diſſertation on the Engliſh Conſtitution makes ſome additional remarks in 
ſupport of the ſame opinion. See 24 ed. of this latter book, 250. 

(7) The remark above in note 5. on the former extract from Lambard's Anglo-Saxon Laws equally applies to this ſecond 
one. As to the origin and office of ſheriffs, ſee further Preface to 3. Co. Rep. Dav. Rep. 60. Dalt. on Sher. Spelm. Gloff. 
vocibus comites comitatus & wicecomes, Seld. tit, Hon. ed. 1681. p. 627. 2. Henry's Hiſt, Gr. Brit. 242. a note by lord Forteſcue 
in his anceltor's book on abſolute and limited monarchy, 112. and Stuart's Hiſt, Diſſert. on Engl. Conſt, ad ed. 241. 


Lib. 3. Of Parceners. Sect. 250, 251, &28 2. 


tition by the 12, and that the ſherife ſhould not returne what partition he would. Now 


169 


Lib. 11. fol. 40. in Metcalfe's 


after all this, this (Sc.) viz. 12, Wc, doth imply, that the principall judgement upon the par- caſe. 
tition ſo returned is, ideo conſideratum eft per curiam quod partitio firma & flabilis imperpetuum 
teucatur. (1) The latter two (Sc.) are evident. (2) | 
Sect. 250. 

T nota, que par- AND note, that par- ERE it appeareth, 

E 3 10 4 A 222 5 P that [y] not onely lands [7] g. E. 4. 9. 10. 9. E. 4. 3. 
Lilian per a= tition y Agreœe and other things that may 11. H. 4. 3. 9. H. 4. partition 

greement perenter par- ment betweene par- paſſe by livery without 13: 22- E. 3. 38. 


ceners poit eftre fait 


ceners may bee made 
by law betweene 


deed, but things alſo that 
do he in grant, as rents 
commons advowſons and the 


TT ke that cannot paſſe by 
auxibien per parol them, as well by pa it has ek. Aa 
fans fait » Come per r oll without deed, as they bee in one county or in 


by deed. (3) 


be 


ſeverall countics, may 


parted and divided by paroll (Dy. 350. b. Poſt 187. a. 198. b.) 
without deed, [5] But a partition betweene joyntenants is not good without deed, albeit L. Vide ſect. 290. 3. H. 4 1. 
it be of lands, and that they be compellable to make partition by the ſtatutes of 31. H. 8. 19. H. 6. 25. _ des > 4 
cab. eas and 32. H. 8. cap. 32. becauſe they muſt purſue that act by writ de partitione faci- 4 2 1 oh Taj 12 90. 
enda And a partition betweene joyntenants without writ remaines at the common law Which Ag. B. lib. 4. fo. 73. li. 6. fo. 12. 
could not bee done by paroll. And fo it is and for the ſame reaſon of tenants in common. 1. 2. II. 7. 5. Dier 18. Eliz. 358. 
But if two tenants in common be, and they make partition by paroll, and execute the ſame 31. H. 8. Dier 46. 2. Eliz. Pier 
in ſeveralty by livery, this is good, and ſufficient in law. And therefore where bookes ſay, 


179. 28. H. 8. Dier 29. 1- Mar. 
that joyntenants made partition without deed, it muſt be intended of tenants in common and 


Dier 98. (1. Leon. 10g. 6. Co. 
executed by hverie, 


Nota, betweene joyntenants there is a twofold privity, . in eſtate and in | car : be- 


tweene tenants in common, there is privity onely 


in poſſeſſion, and not in eſtate ; but par- 


ceners have a threefold privity, v. in eſtate, in perſon, and in poſſeſſion. 


Sect. a8, & 252. 


TJTEM + deux 

meaſes diſcendont 
a deux parceners, 
un meaſe vault 
fer an 20s, Lau- 
ter forſque 10 6. 
per an, en ceſt cas 
partition poit eftre 
fait enter eux en tel 
forme; ceſtaſcavorr, 
gue un parcener ave- 
ra Fun meaſe, & que 
Jauter parcener avera 
Pauter meaſe; & ce- 
luy que avera le meaſe 


ALSO if two meſes 

deſcend to two 
parceners, and the one 
meaſe is worth twen- 
ty ſhillingsper annum, 
and the other but ten 
ſhillings per annum, in 
this caſe partition may 
bee made betweene 
them in this manner ; 
to wit, the one parce- 
ner to have the one 
meaſe, and the other 
pargener the other 
meaſe; and ſhe which 


P E R parol. Nota, 


Here [] a rent may be 
granted for owelty of parti- 
tion without (4) deed, even as 
a rent in caſe of a leaſe for 
yeares, for life, or a gift in 
taile, may bee reſerved, with- 
out deed; and fo may a rent 
be aſſigned to a woman out of 
the land, whereof ſhee is dow- 
able, &c. without deed. But 
albeit an exchange for lands 
in the ſame county may 
be without deed ; yet a rent 
granted for egality (5) of 
the ſame exchange cannot be 
without deed. And the cauſe 
of the difference is apparent; 
for coparceners are in by de- 
ſcent, and compcllable to make 
partition. 


12. 8. Co. 42. Poſt. 186. a. 193- 
b. 200. b. 335+ 4. 2. Inſt. 40g.) 


DJ 8. E. g. 16. 2t. All. p. 1. 21. 
E. 3. 38. 11. H. 4. 61. 45, E. 
3. 21. 2. II. 6. 14. 21. H. 6. 12. 
1. Mar, Dier 91. 


(Ant. 34. b.) 


(Mo. 20.) 


gue eſt de value de hath the meaſe worth Le rent, Ge. 
20s, & ſes heires paye- 20 ſhillings per annum The fame law is of 
h hei (hal common of citovers, or 

ront un annual rent and her heiresſhal pay , corodie, or « common 
ot 


(1) See acc. ant. 168. a. : : 1 ; Wy 

(2) Here I ſhall ſubjoin to Littleton's explanation of the different modes of expr-/s partition the following notices 
for the aid of ſtudents, I. Since Littleton's time a ſtatute has been made fer newly regulating the proceedings on a 
writ of partition, with a view to render them lef dilatory and more effectual; and this ſtatute equally extends to parceners 
join-tenants and tenants in common. See 8. & 9. W. & M. c. 31, What the form of proceeding under the writ of partition 
was before, is explained in Flet. lib. 5. c. 9. Bratt. lib. 2. c. 33. Brit. c. 71. 72. 73. and Booth on Real Actions 244. II. Par- 
tition by re/-aſe between co- parceners, which I do not obſerve to be noticed by Littleton or Coke, is mentioned in 2. Fulbeck's 
Paral. fol. 37. b. III. There is a partition by judgment excluſive of that on the partitione faciends. An inſtance of it is tated in 
6. Co. 12. b. IV. Lir'leton hereaſter adds to the forms of partition explained by him in this chapter, one other form ; namely, 
partition by throwing into hotchpot, which is the ſubject of ſect. 266, V. Beſides the writ of partition mentioned by Littleton 
there was another alto iſſuing out of chancery, which was called a writ of livery and partition. It applied, where land holden of 
the king i» cap/te deſeended to two or more as co-parceners, in Which caſe they could not have livery of their land from the 
crown without a partition, the reaſon of which is explained in Staundf. Prerog. 24. b. 81. b. The various forms of this writ of 
partition may be ſcen by couſulting F. N. B. 256. F. 259. C. 261. B. C. and Reg. Orig. 316. 317. It differed from the common 
writ de partitione ſucienca in al: oſt every refpect. That was directed to the ſheriff, this to the eſeheator: that was returnable 
in the common plras, /i in Chancery: thar was executed with a jury, 7-is without : that was given for the benefit of the 
party ſuing it, is grew out of a policy to increate the number of the king's tenants n capite for his advantage: the partition in 
that was confirmed by a judgment of the court on return of the writ, the partition in 75 had no ſuch folemnity added toit: 
and laſtly the partition on that was concluſive on the pirtics though infants and all claiming under them, but the partition on this 
was open to ſubſequent inquiry and if unequal avoidable by fcire facias in chancery or a partitione ſaciend at common law. Sce 
Staundf. Pres og, and Fitzh. N. B. in the places before cited and poſt, 171. a, & b. See further on the force of ſuch partition 
in chancery 29. Aff. pl. 3. Bro. Abr. juriſciction 114. partition pl. ro. But this ſpecies of partition under the writ of livery is 
no longer in force : for it was a mere incident to hvery ; and livery being taken away by the +2. Cha. 2. c. 24 as one of the 
great grievances from tenure in capite, all writs of livery of courſe are, as a very learned writer has forcibly expretled it, uno 
flatu diſperſed. Sce mr. ſerjeant Wynne's Obſervat. on F. N. B. in his Miſcellany of Law Tracts p. 51. VI. Another kind of 
partition in chancery unnoticed by Littleton was, where two perſons ſucceeded as co-parcenary heirs to land holden of the 
king in capite and one of them being within age was in ward to the crown; for then the king's committee of the infant heir 


48 might 


Lib. 3. Cap. 1. 


of paſture, &c, or a way 
granted upon the partition by 
the one coparcener to the 0- 
ther. All which and the like, 
albeit they lie in grant, yet 
upon the partition may they 
be granted without deed, 

de 


Iſſuant bars 


meſme le meaſe, &c. 
[x] For if it be granted out of 
other lands then deſcended 
to the coparceners, then there 
[2] 29. AM. 23. 29. E. g. 9. b. muſt be a deed. [z] But if 
PI. Com. 34. the rent be granted general- 


[x] i. Mariz Dyer 91. 


ly (out of no land in certaine) * 


or owelty of partition, pro 
refiduo terre, it ſhall bee in- 
tended out of the purpartic of 
her that granteth it. 
ſa] 15. H. 7: th Fd oy [a] If there be three co- 
Wyndham's caſe. 4 N b. Pa 3 __ they f 2 
Hob. 172. Poſt. 177. b.) U en eee Of FRecm 
grant twenty ſhillings oo 
annum out of her part to her 
two ſiſters and their heires 
for equality of partition, the 
grantees are not joyntenants 
of this rent; but the rent is 
in nature of coparcenary, and 
after the death of the one 
grantee the moity of the 
rent ſhall deſcend to her iſſue 
in courſe of coparcenary, and 
not ſurvive to the other, tor 
that the rent doth come 1n re- 
compence of the land, and 
therefore ſhall enſue the na- 
ture thereof ; and if the grant 
had beene made to them two 
of a rent of twenty fhil- 
lings, wiz. to the one ten 
ſlüllings, and to the other 


Poſt. 252. b.) 


Of Parceners. Sect. 252, 253. 


de v. s. iſſuant hors 
de meſme le meaſe a 
Pauter parcener & a 


ſes heires a touts 
jours, pur ceo que 


cheſcun de eux auroit 
owelty en value. 


Sect. 


T tiel partici- 

on fait per pa- 
rol eſt aſſets bone; & 
meſine le parcener, que 
avera le rent, & ſes 
heires, purronft di- 
reiner de commen 
droit pur le rent en 
le dit meaſe de le va- 
lue de 20 s. fs le rent 
de 5 s. ſoit aderere 
en aſcun temps, en 
quecunque mains que 
meſme le meaſe de- 
viendra, coment que 
ne fuit unques aſcun 
eſcripture de ceo fait 
enter eux de tiel rent. 


a yeerely rent of five 
ſhillings iſſuing out 
of the ſame meaſe to 
the other parcener 
and to her heires for 
ever, becauſe each of 


them ſhould have e- 
quality in value. 


282. 


AND ſuch partition 

made by paroll 
is good enough ; and 
that parcener, who 
ſhall have the rent; & 
hisheires, maydiſtrein 
of common right for 
the rent in the ſayd 
meaſe worth twenty 
ſhillings, if the rent of 
5 ſhillings be behinde 
at any time, in whoſe 
hands ſocver the ſame 
meaſe ſhall come, al- 
though there never 
were any writing of 
this made betweene 
them for ſuch a rent. 


ten ſhillings, yet ſhall they have the rent in courſe of coparcenary, and joyne ia action ſor 


the ſame. 
[J 29. AM. 23. 29. E. 3. 9. 17- 
E 


3. 10. 


part of the fem covert for ever. 


[c] 38. E. 3- 26. b. 


[4] It one coparcener be maried, and for owelty of partition the huſband and wife grant a rent 
to the other two out of the part of the tem covert, this partition being equall mall charge the 


e]; If to coparceners by deed indented alien both their parts to another in ſee, rendring 


to them two and their heires a rent out of the land, they are not joyatenants of this reat, but 
they ſhall have the rent in courſe of coparcenary ; becauſe their right in the land, out of 
which the rent is reſerved, was in coparcenary, 


[4] 1. Mariz Dyer g1. 8. E. 3. 
16. and other the boukes above- 


laid. 


Purront diſtreiner de common droit, Ec. That is, [4] in this caſe the law 
doth give a diſtreſſe, left the grantee ſhould bee without remedy, tor the which upon the 


partition ſhe hath given a valuable recompence in land, which deicended, &c. And tv in the 


caſe of dower abovementioned. 


TERRES tene- 


ments, Sc. Here 
(Sc.) implyeth a caution, 
ig. that they be ſuch lands 


(2) See ant. 34. b. 153-4, and Sheph. Comm. Aſſur. 425. 


(1) 
Sea, 243. 


EN meſme le ma- 
ner eſt de touts ma- 
ners de terres & tene- 


IN the ſame manner 
it is of all manner 
of lands and tene- 


ments 


might aſſent to make partition with the other co-parcener, in which caſe the writ for livery to the co-parcerer of full age 


recited that with ſuch aſſent the king had aſſigned certain eſtates for the purparty of ſuch co-parcener, and directed the 


eſcheator to give livery accordingly. F. N. B. 269. B. This mode of partition in chancery is alſo at an end from the ſme cauſe 


e . as the writ of partition and livery, VII. A new compulſory mode of partition has ſprung up, and is now fully eſtabliſhed; 
. n imcly by decree of chancery exerciſing its ee juriſdiction on a bill filed praying for a partition: in which cale *tis uſu} 


2 


co. . 


for the court to iſſue a commiſſion for the purpoſe to various perſons, who proceed without a jury. How far this branch ot 
equitable juriſdiction, fo trenching upon the writ of partition and wreſting from a court of common law its antient excluſive 
juriſdiction over this ſubject, might be traced by examining the records of chancery, I know not. But the earlieſt inſtance of 
a bill for partition I obſerve to be noticed in the printed books is a caſe of the 40. Eliz. in Tothill's TranſaQ. of Chanc. title 
partition. According to the ſhort report of this caſe the court interpoſed from neceſlity in reſpect of the minority of one of the 
parties, the book expreſling that on that account he could not be made party to a writ of partition; which reaſon ſeems very 
inaccurate, for, if lord Coke is right, that writ doth lye againſt an infant, and he ſhall not have his age in it, and ater judg— 
ment he is bound by the partition. See poſt. 171. b. But probably in lord Coke's time this was a rare and rather unſettile;! 
mode of compelling partition; for I obſerve in a caſe in chancery of the 6. Cha. 1. which was referred to the judges on a point 
of law between two Cco-parceners , that the judges certified for iſſuing a arif of partition between them, and that the court 
ordered one accordingly ; which, I preſume, would ſcarce have been done, if the decree for partition and a commiſhon to make 
it had then been a current and familiar proceeding with chancery. 1. Cha. Rep. 49. However it appears by the language of 
the court in a very important cauſe, in which the grand queſtion was whether the lord chancellor here could hold plea of a truſt of 
lands in Ireland, that in the reign of James the Second bills of partition were become common. 1. Vein. 421. 2. Cha. Caf. 189, 
\ For other reported caſes on bills of partition, ſee Toth. Tranſact. tit. partition, 1. Cha. Rep. 235. 3. Cha. Rep. 29+. 2. Cha. 
Caf. 214+ 237. 2. Vern. 232. 1. P. Wms. 446. 2. P. Wms. 518. As to the forms of a commiſſion of partition, fes 1. Prax. Alm. 
Cur, zd ed. 93. 94+ Clerk's Tutor in Chanc. zd ed. 360. and 2. Harriſon's Chanc. laſt ed. 396. For caſes in which chancery 
interpoſes by awarding commiſſions to aſcertain boundaries, which ſubje& in ſome degree connects with compi g3 of parti- 
ALLEN oi 


on the writ de perambulatione faciendi, which being contidercd may perhaps throw ſome light on the origin of this branch of 


293. 944344 | ; 


tion, fee Tothill $4. 126. 130. Nelſ. Ch. Rep. 14. 121. 1. Cha. Rep. 41. 63. 259. Rep. temp. Finch. N 
«hp, ; 7 * Rep. 107. 17. 96. 239. 462. 1. Cha. Caf. 145. 1. Vern. 359. 456. 2. Vern. 38. and 1. Veſ. 453. To theſe add Fitzh. N. B. 123. 


equitable 


Lib. 3. 


ments, &c. | 
rent eft reſerve a un 
ou divers parceners 
fur tie! partition &c. 
Mes liel rent neſt 
pas rent ſervice, mes 
eft rent charge de com- 
mon droit (1) ewe & 
reſerve pur egaltie de 
partition (2). 


ET nota, que nulles font appelles 

parceners per le common ley, 
mes females ou les hetres de fe- 
males, que veignont a terres & 
tenements per diſcent : car ft ſoers 
purchaſe terres ou tenements, de 
ceo ils font appelles joyntenants, 


& nemy parceners. 


JT EM j deux par- 

ceners de terres en 
ee fimple font par- 
ticion enter eux, & la 
part de un vault plu- 
is que le part de lau- 
fer, ſi els fueront al 
temps de la partici- 
on de pleine age, . 
de 21 ans, donques la 
purticion touts dts 
demurrera, & ne ſer- 
ra unques defeat. 
Mes % les tene- 
ments {dont els font 
particion} ſoyent @ 
eux en fee taile, & le 
part que l'un ad eſt 


lou tiel 


Of Parceners. Sect. 254,25. 


ments, &c, where 
ſuch rent is reſerved 
to one or to divers 
parceners upon ſuch 
partition, &c. But ſuch 
rent is not rent ſer- 
vice, but a rent charge 
of common right had 
and reſerved for equa- 
lity of partition. 


Sect. 254. 


and tenements out of which 
a rent for egaltie of parti- 
tion may be granted, where- 
of ſufficient hath beene ſaid 
before. 


Reſerve al un. Here 


reſervation is taken for a 


grant; and if it be uſed 


upon the partition, doth a- 
mount in this caſe to a grant, 
which 1s worthy the obſer- 
vation, 


AND note, that none are called 

parceners by the common- 
law, but females or the heires of 
females, which come to lands or 
tenements by diſcent: for if ſiſters 
purchaſe lands or tenements, of 
this they are called joyntenants, 


and not parceners. 


This needs no explanation. 


Sect. 25 5. 


LSO if two parce- 

ners of land in fee 
ſimple make partition 
between themſelves, 
and the part of the 
one valueth more then 
the part of the other, 
if they were at the 
time of the partiti- 
on of full age, s. of 
21 yeares, then the 


partition ſhall alway 


remaine and be never 
defeated. But if the 
tenements ( whereof 
they make partition) 
be to them in fee taile, 
and the part of theone 


(x) See ant. 153. a. note 1. 
(2) In L. and M. Sc. here. 


(3) Ant. acc. 166. a. 


(4) Ant. 5m. a. 


(5) Acc. ant. 37. a. 


Do NES le par- 
tition touts dits 


demurrera, &c. Hereby 
it appeareth; that the inequa- 
lity of the value ſhall not 1m- 
peach a partition made of 
lands in fee fimple betweene 
coparceners of full age, (3) no 
niore then it ſhall doe in caſe 
of an, exchange. (4) 


Ils font concludes 


durant lour vies. This 
inequall partition doth fo 
conclude the parceners them- 
ſelves, as ſhee that hath the 
uncquall part ſhall not avoid 
it during her life. 


Concludes. This word 
is derived of con and claudo, 
(5) and in this ſenſe fignifi- 
eth to cloſe or ſhut up her 
mouth that ſhe cannot ſpeake 
to the contrary. 

Huſ« 


9. H. 6. 5. and other the books 
aboveſatd. 


(Poſt. 352. a.) 


— 


equitable juriſdiction ; and concerning the modes of partition by our law ſee the caſes under that title in Fitzh, Abr. Bro. Abr. 
and Viner,—Concerning partition by the Roman law, fee Fulbeck in his parallel of the civil canon and Engliſh Laws b. 2. p. 57. 
This neglefted but ingenious writer extracts from the Roman law three actions having the like object with our writ of partition. 
Theſe are the action de familid herciſeunds, the action pro ſocio, and the action de communi di vidundo. He applies the firſt to par- 
tition amongſt co-heirs, the ſecond to that amongſt join-tenants, and the third to that amongſt tenants in common; an afhmi- 
lation, in which he is partly followed by lord Stair in reſpect to the law of Scotland. Stair's Inftit. 48. The ſecond and third of 
theſe Roman actions are treated of in lib. 10. tit. 2. & 3. of the Digeſt, tit. 1. of the ſame book being upon the action finium 
regunderum, which partly anſwers to our bill in equity ſor aſcertaining boundaries. It is remarkable alſo, that Fleta repreſents 
the three Roman ations laſt mentioned as a part of our law. Flet. lib. 5. c. 9. p. 309. See further as to the Roman law about 
partition 1. Dom. Civ. L. by Strah. 326. For partition according to the French law, fee tit. partage in their books; and for the 
like ſubject in the Scotch law, fee concerning the obligation of diviſion, heirs portioners, commonties, and «<vrits of diviſion, in 
Stair*s Inſtit. 48. 477. 169. 576. and in Erſkine's Inſtit. 468. . — : 

(3) In 1. Ark. 542. there is a caſe in equity, in which lord Hardwicke allows of a parol agreement for a partition. See infra 


note 4. and 1. Vern. 472. 


(4) Here the eleventh edition of this book has a note queſtioning whether ſuch pare! grant would be good now in reſpec of 


the 29. Cha. 2. c. 3. aud mr. ſerjeant Hawkins in his Abridgment makes a like queſtion, See 


(xz) Of equality in exchanges, ice aut. 50. b. 51. a. & b. 


ſupra note 3. 


— — , — — - 


— —P—— ꝶ—3 —— — — — — 


Lib. 3. 


11: A. p. 23+ 


See after the chapter of Carr. (a) 
(Doctor & Stud. 63.) 


21. E. 3. 34. 38. 2. E. 2. 
FAN 19- 11. Afl. 23. 30. Al. 


7. 17. E. 3. 59. (8. Co. 101. b. 
Poſt. 244- b.) 


* 42. Aff 22. 8. E. 4. 4. 9 E. 
9. 38. 15. E. 4. 20. F. N. B. 62. 
29. Aſſ. 23. 9. H. 6. 5. 43. Aff. 
14. 


Cap. J. : 


Huſband and wife tenants 
in ſpeciall taile of certaine 
lands in fee have ifſue a 
daughter, the wife dyeth, the 
huſband by a ſecond wife 
hath iſſue another daughter, 
both the daughters enter 
(where the eldeſt is only in- 
heritable) and make partition : 
the eldeſt daughter is con- 
cluded during her life to im- 
peach the partition, or to ſay 
that the youngeſt is not 
heire, and yet ſhe is a ſtran- 
ger to the taile, but in reſpect 
of privity in their perſons 
the partition ſhall conclude, 
for a partition between meere 
ſtrangers in that caſe is voyd, 
but the iſſue of the eldeſt 
ſhall avoid this partition as 
iſſue in taile. 

[g] Z. S. ſeiſed of lands in 
fec Fach iſſue two daughters, 
Roſe and Anne, baſtards 
eigne and mulier puiſue, and 
dieth. Roſe and Anne doe 
enter and make partition. (3) 
Anne and her heires are con- 


cluded for ever. (4) 


LLS & lour barons. 


Here it appeareth, that 
the wite muſt be party to 
the partition, and ſo are 
the bookes * to bee intend- 
ed that ſpeake of this mat- 
ter. 


Et deſcaterà le par- 


fiction. Note, the parti- 
tion ſhall not bee dctcated 
tor the ſurpluſage onely to 
make the partition equall, but 
here it appeareth that it ſhall 
bee avoyded for the whole. 
But of this more ſhall be ſaid 
hereafter in this chapter, 


CI Vid. 2. E. 2. Cui in vita 17. ſectione 264. [>] And 


though the partition be une- 
quall, yet 1s not the partition 


voyd, but voydable; tor if 


atter the deceaſe of the hut- 
band, the wite entercth into 
the unequall part, and a- 
greeth thereunto, this ſhall 
binde, and therefore [itteton 


Of Parceners. 


melieux en 
value que eft la part 
le Fauter, coment que 
els font concludes 
durant lour vies a 
defeater la particion ; 
uncore fi le parcener, 
que ad le meinder part 
en value, ad iſſue & 
devy, Pifſue poit diſ- 
agreer a la partiti- 
on, & enter & 0occu- 
prer en common lau- 
ter part que fuit al- 
lotte a ja aunt, & if- 
int Pauter poit enter 
& occupier en com- 
mon lauter part al- 
lotte a ja ſoer, &c. þ 
come nul partition uſt 


eſte fait. (1) 
Sect. 256. 


ITEM, deux par- 

ceners de tene- 
ments en fee preignent 
barons, & els & lour 


barons font partiti- 


on enter eux, fi la 


part Fun eſt meinder 
en anual value que la 
part Jauter, durant 
les dies lour barons 
la particion eſtoyera 
en fa force. Mes co- 
ment que il ęſtoyera 
durant les wies les 
barons, uncore as 
pres la mort le ba- 
ron, celuy feme, que ad 
le meinder part, poit 
enter en la part ja 


annuall- 


Sect. 256. 


is better in yearly va- 
lue then the part of 
the other, albeit they 
be concluded during 
their lives to defear 
the partition; yet if 
the parcener, which 
hath the lefler part in 
value, hath iſſue and 
dye, the iſſue may diſ- 
agree to the partition, 
and enter and occupy 
in common the other 
part which was allot - 
ted to her aunt, and 
ſo the other may en- 
ter and occupyin com- 
mon the other part 
allotted to her fitter, 
&c. as if no partition 
had beene made. 


ALSO if two parce- 

ners of lands in 
fee take huſbands, and 
they and their huſ- 
bands make partition 
betweene them, if the 
part of the one bee 
leſſe in value then the 
part of the other, du- 
ring the lives of their 
huſbands the partition 
ſhall ſtand in its force. 
Butalbeit it ſhal ſtand 
during the lives of 
their huſbands, yetaf- 
ter the death of the 
hutband, that woman 
which hath the lefler 
part may enter into 


fer 


(1) This cafe of Littleton turns upon the izequal/ty of the partition; ſor if the parts are equal, it binds notwithſtanding infancy. 


Ant. 166. a. Poſt. 173- b. 


(2) See the caſe of diſcontinuance ſtated by lord Coke poſt. 373. b. 
(3) In a Coke upon Littleton I have with MSS. notes and reterences, the annotator is for excluding from ſuch an eſtoppel 
as is here ſtated a partition in pais. His note is thus exprefled : “ If two make partition in cont of recon, when one of them 
«© had no right, he thereby ſhall gain a moiety by eſtoppel or concluſion, Bro. Nouv. Caf. pl. 306. But otherwite I conceive of 
« a partition in pais; though the book ſpeaketh generally 3 and upon this difierence you thatt read a like cate in this booke 


6% fol. 46. a.” 


(4) Acc. Dr. & Stud. dial. 1. c. 19. where m r puiſne ſues livery with Haar. See Bro, & 


r. entree nge 31. 


and diſcent 9. But it is ſaid, that this ſort of eſtoppel will not bind in chancery. Cary's Rep. 26. Sce further 3. Co. a. h. Cry. 


Cha. 110. Pollexf. 67. and 3. 


Com. Dig. 278. 


Lib. 3. 
foer come eſt avant- 


dit, & defeatera la 
particion. 


AJES file parti- 

tion fait peren- 
ter les barons (1) fuit 
tet, que chejcun part 
al temps d all;tment 
fait uit de egali an- 
nuall value, dongue 
i ne foit apres e- 


Of Parceners. 


her ſiſters part as is a- 


foreſaid, and ſhall de- 
feat the partition. 


Sect. 257. 


BUT if the partition 

made betweene 
the huſbands were 
thus, that each part at 
the time of the allot- 
ment made was of e- 
quall yearely value, 
then it cannot after- 


Sect. 28 7, 288. 


uſeth the word (defeatera,) 
which proveth it to bee voy- 
dable. 


PErenter les ba- 


ons. This is mi{- 
taken, for the originall is pa- 
renter enx, that is, betweene 
the barons and fems, and 
not as it is here betweene the 
barons, therefore this error 
would be hereafter reformed. 


Al temps del allot- 
ment. 


171 


Hereby it appear- 


tre defeat en tielx arts at the 


cales. 
of 


wards be defeated in 
ſuch caſes. 


9. H. 6. 5. And other the 
bookes aboveſaid. 


7 and wives were compellable by law to make partition, and that which they are (Polt. 179. 


. 4 3 e of SOL 4, .& 

It the annual value of the land be equall at the time of the partition, and after become une- 2 of Zac 2 

quall ty any matter ſubiequent, as by ſurrounding, ill huſbandry, or ſuch like, yet the par- 2 —_—_— — 

12 y any , , Ys , : Sx ah 

titzon remaines good, | 4 . 
. eofxts La L, Hori —— 

Judicis officium eff, ut res ita tempora rerum R Soo? Ore —— . 
Jucrere; quaſfito tempore tutus eris. : 


But if the partition be made by force of the king's writ, and judgement thereof given, it 
ſhall binde the fem-coverts for ever, albeit the parts be not of equall annuall value; becauſe 
it is made by the ſherife by the oath of twelve men by authority of law; and the judge- 
ment is, that partition ſhall remaine firme and ſtable for ever, as hath beene ſaid. [a] But a 
partition in the chancery where one coparcener is of full age and ſueth livery, and one other 
is within age and hath an unequall part allotted to her, this ſhall not binde her at full 
age; fox in a writ directed to the eſcheator to make partition, there is a /alvo jure, and there 
ts no judgement upon ſuch a partition. But if ſuch a partition be equall, :t ſhall binde, fo that 
a part of the land holden 7» capite bee allotted to every of the coparceners, for to that end 
there is an expreſſe prov//o in the writ. [3] And this partition may be avoyded either by 
ſeire fac in the chancery, or by a writ de partitione faciendd at the common law at her full 
age (3). 


[a] F. N. B. 256. 259. 260. 261. 
262. 263. 9. H.6.6. 21. E. 3. 
31. 


[5] Vide 21. E. 3. 31, 


Sect. 258. 


ALSO if two coparce- 

ners be, and the yon- 
geſt being within the 
age of twenty-one years, 
partition is made be- 
tweene them, ſo as the 
part which is allotted to 
the youngeſt is of leſſe 
value than the part of the 


JTEM fi deux parce- 
ners font, et le pu- 
iſe efleant deins Page 
de 21 ans, & particion 
eſt fait enter eux, 1ſint 
gue la furpartie que eff 
allot al pune eſt de mein- 
dre value que la purpar- 
tie lauter, en ceſt caſe le 


As before in the 
caſe of the fem- 
covert, [e] fo it is 
in the caſe of the en- 
fant; for if the par- 
tition be equall at the 
time of the allotment, 
it ſhall binde him for 
ever; becauſe he is 
compellable by law to 
make partition, and he 
mall not have his age 
in a partitione facien- 
ö ag ; 


[e] 43- AMT. 14. 9. H. 6. 5. 6, 
7. E. 3. 13. 8. E 3. 24. 10. H. 4. 
5. 31. All. 16. 21. H. 6. 25. 


(1. Ro. Abr. 138. Hob. 179.) 


(.) Inſtead of , barons it is en in L. & M. & Roh. 


(2) In 1. A: k 541. there is a Caſe, in which lord chancellor Hardwicke is repreſented to ſay, that a partition by agreement be- 
tween two huſbands will not bind the inheritance of their wives. But, notwithſtanding this high authority, I take the dofrine 


and for the cogent rea- Pg parte er . 


of Littleton aud Coke, that ſuch a partition, will bind the wives, uzle/s it be unequal, to be clear law, 
fun here given by the latter. RP A | 


(3) Acc. F. N. B. 62. H. 


Sce acc. F. 62. F. 


A 
4 T 


Lib. 3. 


Cap. 1. Of Parceners. Sect. 259. 
da; (2) and though 
the partition be une- 
qual, and the intant 
hath the lefler part, yet 
is not the partition void 
but voidable by his 
entry, for if he take 
the whole profits of 
the unequall part, af- 
ter his full age, the 
partition is made' good 
tor ever. And there- 
fore Littleton here 
giveth him a caveat, 
that in that caſe he 
take not the whole 
profits of his unequal 
part, neither ſhall an 
unequall partition in 
the chancery binde 
an infant as appear- 
eth before. (3) But a 

rtition, made by the 
Ling's writ de parti- 
tione facienda by the 
ſnerife by the oath 
of twelve men, and 
Judgement thereupon 


other, -in this caſe the 
youngeſt, during the time 
of her nonage, and alſo 
when ſhee commeth to 
full age, s. of 21 yeares, 
may enter into the part 
allotted to her ſiſter, and 
ſhall defeat the partition, 
But let ſuch parcener take 
heed when ſhe comes to 
her full age, that ſhee tak- 
eth not to her owne uſe 
all the profits of the lands 
or tenements which were 
allotted unto her; for 
then ſhee agrees to the 
partition at ſuch age, in 
which caſe the partition 
ſhall ſtand and remaine in 
its force. But peradven- 
ture ſhe may take the pro- 
fits of the moitie, leaving 
the profits of the other 
moitie to her ſiſter. 


le puiſue, durant le temps 
de ſon nonage, & auxy 
guaunt el vient à pleine 
age, 5. de 21 ans, poit 
enter en la purpartie a 
fa ſoer allot & defeatera 
la partition. Mes bien 
foy gard tiel parcener 
quant el vient a ſa plein 
age, que el ne preigne a 
fon uſe demeſne touts 
les profits des terres 
ou tenements que a luy 
furent allots. Car don- 
' ques el foy agreea a le 
partition a liel age, en 
quel caſe la partition e- 
flayera & demurra en 
fa force. Mes pera- 
venture les profits de 
given, ſhall binde the ] ANTS 47 ; 
infant, though his part #@ moitie et poit pren 
be uncquall, cav/ qu der, relinguiſant les 
1 22 profits de lauter moitie 


a /a ſoer. (1) 


Sect. 259. 


0 


| HE law hath provided 
for the ſafety of a 


. man's or woman's eſtate, that 


* Vid. fe. 402. 403. (e. Inſt. * before their age of twentie 
673- F. N. B. 192. f. Polt. 246. one yeares they cannot binde 


a. 337. b. 350. a. & b. 380. a. 


Ant. 171. a. 8. Co. 44. b.) 


Brit. fo. 65. 66. & 101. Flet. li. 


3 ca. 14 


(Perk. ſect. 133.) 


might be to the infant. 


(4 


kind lands, 
and Mo. 512. 


(6) But an infant may before 21 diſpoſe of perſonal eſtate by 
tary power begins to attach in infants. On this point I have he 


themſelves by any deed, (4) 
or alien any land (5), goods, 
or chattels (6). 


Age de 21 ans. 
Before this age a man or wo- 
man is called an enfant. 


Fatt. Factum, Angli- 
c, a deed, find ſignifieth in 


the common law, an inſtru- 


ment conſiſting ot three things, 
viz. writing, ſealing, and 


. c , 7 . deliver i 

| . ö N . y, comprehending a 

A th JR oft atone BY 4 * -) bargaine or contract between 
he party 


and 


arty, man or 


( 3) See the caſe of partition of an advowſon between coparceners, 
See ant, 51. b. note 2. and 52. a. note 2. 

(5) Not even though a ſpecial power is given to him, 
Hardwicke in a calc in 1. Veſ. 298. and 3. Atk. 695. See Mo. 512. But by the 7. 
as a truſtee or under a mortgage is enabled to convey under the di 
However this act is deemed not to extend to truſts merely conſtru 
to a infant's not being able to alien land ariſes from the cuſtom 
which may be aliened by an infant on attaining 15. 


T eft aſcavoir, que 
7. quant il ef dit, 


que males ou females 


font de pleine age, 


ceo ſerra entendue 
dage de 21 ans; car 


devant tiel age, aſ- 
cun fait ou feoffe- 


ment, grant, releaſe, 
obliga- 


confirmation, 
tion, ou auter ſcrip- 


ture, ſoit fait per aſ- 


cun de eux, &c. ou i 


aſcun deins tie] age 
foit baylife ou recet- 


where one is within age, in F. N. B. 36. D. 
To the references there add 3. P. Wms. 208. 


though it is otherwiſe with a feme covert. 


AND it is to be un- 

derſtood, that 
when it is ſaid, that 
males or females bee 
of full age, this ſhall 
be intended of the age 
of 2 l yeares; for if be- 
fore ſuch age any deed 
or feoffement, grant, 
releaſe, confirmation, 
obligation, or other 
writing, bee made by 
any of them, &c. or if 
any within ſuch age 


A An fee. woman. It is called of the bee bay life or TECELY = 2 
e a Ace . „ Civilians [iteraram obligatio. ver 4 aſcun home, &c. er to any man, &c. all He . . 
_ . ' 4 5 , 4 — — — 2 eee 9 „ 2 
Se, * 2 71 2 SW ment. Of this tout ſerve pur ment, ſerve for nothing, and * 2 7 
G d fufficient hath bin & Poit ere avoyde. may be avoided. Al- ;; * 

e . VV e eee 2 2 
222 22 e e. Bead 9 aAte tb et + Joel the ve WEE Frags 32 wax, Prater + 
Aron C 8 In WR & Roh. an cc. here. He At Me ee: @ #165 SZ FAG WOT + 2 5 , 

2) Acc. 6. Co. 4. b. But there the reaſon given for an infant's not having hi iti iffet 7 _ 75 7 

coparceners are in pYyſefion. In the year book of 9. H. 6. 6. b. 1555 2 "ag , e eee Br ware dhary Ore ure 


expreſſed to be the prejudice which otherwiſe ther? 


So held by 


far. 
e 


, An. c. 17. an infant having a real eftate only . 
rection of the court of chancery or the court of exchequer. 
ive. 2. P. Wms. 549. 3. P. Wms. 387. Another exception _ 
of particular places, as the cuſtom of Kent in reſpect to gavel- 

See the late mr. Robinſon's excellent Treatiſe on Gavelk. 193. 


laſt will, though it is controverted at what age this teſtamen- 
retofore expreſſed my notions at length. See note 6. of fo. 89. b. 


Lib. 3. Of Parceners. 


Auxy home devant le ſo a man before the ſayd before in the firſt chap- 


ter of the firſt booke. 


dit age ne ſerra my fayd age ſhall not be Grant. Conceſſio is 


jure en un enquet, ſworne in an en- 
Se. (1) Thy queſt, &c. veyance of a thing that hes 
in grant and not in hvery, 


which cannot paſſe without deed ; as advowſons, ſervices, rents, commons, reverſions, and 
ſuch like. Of this alſo ſufficient likewiſe hath beene ſaid in the firſt chapter of the firſt 
booke. 4 


Releaſe, confirmation, &c. Of theſe ſhall bee ſpoken hereafter in their proper 
places and chapters. 


Oblig alton is a word of his owne nature of a large extent; but it is commonly taken 
in the common law, for a bond containing a penalty, with condition for payment ot money 
or to do or ſuffer ſome act or thing, &c. and a bill is moſt commonly taken for a ſingle bond 
without condition. 


Ou auter ſcripture ſeit fait per aſcun de eur, &c. Here by this (Sc.) is im- 
plied ſome exceptions out of this penerality, [4] as an infant may bind himſelfe co pay for 
his neceſſary meat, drinke, apparell, neceſiary phy ſicke, and ſuch other neceſſaties, and like- 
wiſe for his good teaching or inſtruction, whereby he may profit himſelfe afterwards : but 
if he bind himſelſe in an obligation or other writing with a penalty (2) for the payment of any 
of theſe, that obligation ſhall not bind him. [e] Alio other things of neceſſity ſhall bind them, 
as a preſentation to a benefice, (3) for otherwiſe the laps ſhall incurre againſt him. Alſo if 
an infant be an executor upon payment of any debt due to the teſtator, hee may make an 
acquittance ; but in that cale a releaſe without ayment is voyd (4) : and generally whatſo- 
ever an infant is bound to do by law, the ſame ſhall bind him, albeit he doth it without ſuit 
of law. (5) But of this common learning this little taſt ſhall ſuffice, 


Eaylife ou receiver al aſcun home, &c. By this Sc. many things are im- 
plied, as that by bayliſe is undciitood a ſervant that hath adminiſtration and charge of lands 
goods and chattels to make the beſt benefit for the owner, againſt whom an action of ac- 
count doth lie for the profits which he hath raiſed or made or might by his induſtry or care 
have reaſonably raiſed or made, his reaſonable charges and expences deducted, [/]; But one 
under the age of twenty one yeares ſhall not be charged in any ſuch account ; (6) becauſe, 
by intendment of law; before his full age hee hath not {kill and ability to raiſe or make any 
ſuch improvement and profit. : 

An account againſt a receiver is, when one receiveth money to the uſe of another to ren- 
der an account ; but upon his account he ſhall not be allowed his expences and charges. [g] 
And therefore a man cannot charge a baylite as a receiver; becauſe then the baylite ſhould 
loſe his exp2nccs and charges. ; 

In an account againſt a receiver, the plaintife muſt declare by whoſe hands the defendant 
received the money, which he ſhall not doe in the caſe of a baylite. [] But in ſome eaſe 
in an action of account againſt one as receptor denariorum, he ſhall have allowance of his ex- 
pences and charges, and alſo ſhall account for the pr he received (7) or might reaſonably 
receive ; and this was provided by law in favour of merchants, and for advancement of trade 
and trafficke; 


As if two joynt merchants occupy their ſtocke goods and merchandizes in common to 
their common profit, one of them naming himſelfe a merchant ſhall have an account againſt 


the other naming him a merchant, and ſhall charge him as receptor denariorum ipfins B. ex 
qudicungue cauſa & contraftu ad communem utilitatem ipſorum A. & provenien” ficut per legem 
mercatoriam rationabiliter monſtrare poterit. 


[i] If there be two joyntenants or tenants in common of lands, and the one make the other 


his baylife of his moity, he ſhall have an action of account againſt him as bailife : and ſo are 
the bookes to be intended, that ſpeake of an action of account in that caſe, (8) 


Sect. 259. 


172 


Lib. 3. fol. 64. in Lincolne 


in the common law a con- Colledge caſe, 


(4] 18. E. 4. 2. 21. H. 6. g. lib. 
9. fol. 87. Pinchons caſe. (2. Ro. 
Abr. 146. Cro. Eliz. 920. 2. Inſt. 
483. Cro. Cha. 179. Cro. Jam. 
494- 5bo. 1.Ro.Abr. 729. Plowd. 
904. 

[e] 8. E. 4. 4. 9. H. 6. 5. 17. 
E. 3.9. 29. Aff. 25. 2. Marie 
Dyer 104. 105- (s Co. 29. b. 
27. a. 6. Co. 3. Cro. Cha. 324. 
590. 502. Mo. 10g. Cro. Jam. 
320. 1. Sid. 41. 259. 446.) 

Fleta li. 2. ca. 64. & c. 67. Britton 
fol. 62. 70. Fleta lib. 2. cap. 64. 
41. E. g. 39. 46. E. g. account 40. 
2. R. 2. ibid. 45. 6. R. 2. ibid. g. 
E. 3. 10. (Cro, Jam. 177. 1. Leon. 
219.) 

[JJ 1g. E. g-infnt 9g. 17. E. 2. 
account 121. 21. E. 3. 8. 10. II. 
4. 14. 2. H. 4. 13. regiſt. 135. 
(Finch L. 302. * Nor 12.) 2 
[8] 43. E. g. 31: 46. E. 3. g. b- 
H. 6. 27. (1. Ro. Abr. 119 
2. Inſt. 379. 4. Leon. 39. 1. Ro. 
Rep. 87.) 


»> 


[J 30. E. g. 1. account 127. 
47. K. 3. 22. 10. H. 7. 16. Bratt. 
It. 5. f. 334. Brit. I. 62. Fleta I. 2. 
c. 64. & 51. 5. E. g. 1. lib. in- 
trat. 17. 18. 19. (F. N. B. 117. 


d. Polt. 182. a. Cro. Jam. 410.) 


[i] 45-E. 3. 10. 3. E. 3.27. 30. 
E. 3. 27. 47. E. 3. 22. F. N. Bl. 
118. (Poſt. 186. 200. b.) 


So as there be but three kinds of writs of account, wiz. againſt one as gardian, wherof [A] 13. E. g. account 56. 41. E. 2. 


Littleton hath ſpoken before in the chapter of ſocage; the ſecond againſt oue as baylite ; 
and the third as receiver; as here it appeareth. [4] For a man ſhall not bee charged in an 
account as ſurveyor, controller, apprentice, reve, or heyward. And to maintaine an action 
of account; there muſt be, either a privity (9) in deed by the eonſeut of the partie, for [I 


againſt a diſſeiſor or other wrongdoer no account doth lie; or a privity in law ex proviſione 
figs made by the law, as againſt a gardian, &c. whereof ſutlicicat hath been ſpoken in the 5 


Ne 


apter of ſoeage. (10) 


(1) No Cc. in L. & M. or Roh. 


(2) Acc. 1. Ro. Abr. 729. pl. 8. Mo. 679. Cro. Eliz. 920. Godb. 219. But lord Coke's words imply, that a ſingle bond. 
that is, one <v/thout a penalty, being given for neceſſaries, may be good againſt an inſant; and ſo it hath been frequently ad- 


judged. See March 145. 1. Ro. Abr. 729. pl. 8. and 1. Lev. 86. 
(3) See acc. ant. 89. a. and note there. 
(4) Ace, poſt. 264. b. 


ibidem 34. 8. E. g. 46. 8. E. 4. 
F. N. B. 119. d. (2. Init. 
3375 N. B. 119. C. 1. Ro. Abr. 
119. 
15 2. Mar. B. account 89. F. N. 
3. 117. PI. Com. 542. 2. H. 4. 
12. 33. H. 6. 2. 4. H. 7. 6. &c, 
(F. N. B. 11g. c. 


(+) See F. N. B. 168. d. and the notes b. &c. in the àto edition as to inſant's binding himſelf to ſerve. 


(6) Sce acc. ant. 88. b. 
(7) See Dy. 21. b. 


(8) But now one jointenant or tenant in common may have account againſt the other as bailiff for receiving more than his 
ſhare of profits, though there is no appointment of him as bailiff. See 4. An. c. 16. 1.27, See too 1. Leon. 219. 
(9) See as to this and the king's prerogative in charging perſons as accountants the earl of Devonſhire's caſe 11. Co. 89. a, 


(15) Ant. 90. b. 
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Lib. 3. 


11 . E. 3. Ley 30. 
0 28 E. "4 63. 2. Mariz Dyer 
104. 105- 
[þ |} Vid. devant cap. de Homage 
et cap. de Fealty Ic&. 83. 91. 
Bradt. li. 2. fo. 124. Britton lo. 
73. 74- et fol. 19. Fleta lib. 1+ 
Cup 27 
7. 11. H. 6. 40. 1. H. 7. 25. 
15. E. 4. 24. (Poll: 295.) 
[7] 46. E. 3- 10. 9. L. 4.24. 
E. 4- 2. 21. H. 3. 23. 

161.) 


13 . 


q Bract. lib. 3. fo. 340- b. 


(Poſt. 295+ a. Cro. Eliz. 


(4 Co. 121. b.) 


(Ant. 31. a.) 


Cap. 1. 


Ne ſerra jure en un enqueſt, &c. 


[m] quod minor 


Of Parceners. 


Sect. 260. 


By this Te, is implied a maxime in law, 
urare non potſt. For example, [] an infant cannot make his law of non 


ſummons ; [o] and therefore the detault ſhall not grieve him; for ſeeing the meane to excuſe the 
default is taken away by law, the default it ſeſte ſhall not prejudice him. But yet this rule 
hath an exception, that [y] an infant, when he 1s of the age ot 12 yeares, ſhall take the oath 
of allegeance to the king (1) : and this was, as Brafor ſaith, ſecundum leges ſanfi Edward: ; 
but indeed ſuch was the law in the time of king Arthur. (2) [9] An infant cannot upon his 
vath make his law in an action of debt. [] And the huſband and wite of full age, for the 
debt of the wife before the coverture, ſhall make their law. 


LA terre en 


fee fimple 

eft allot a la file 
Purſne. It is firſt 
to be obſerved upon 
this whole cafe, that 
the fee ſimple land is 
allotted to the yong- 
cf daughter, and the 
land entailed to the 
eldeſt. This partition 
prims facie 15 good; (4) 
and herein the par- 
tition diffcreth from 
the exchange, where 
in the exchange the e- 
ſtates muſt be equal. 
But yet this parti- 
tion by matter ſub- 
ſequent may become 
voidable (as Littleton 
here puts the caſe). 
The eldeſt coparcener 
hath by the partition 
and the matter ſubſe- 
quent barred herſelf 


of her right in the. 


fee ſimple lands, in- 
ſomuch as when the 
yongeſt ſiſter alien- 
eth the fee fimple 
lands and dieth, and 
her iſiue entreth into 
halfe the lands en- 
tailed, yet ſhall not 
the eldeſt enter into 
halfe of the lands in 
fee ſimple upon the 
alienee; for by the 
alienation, the pri- 
vitie of the ſtate is 


deſtroyed. 
Le puiſne file 


alien la terre en 


ee ſimple, Tc. 


The ſame law it is, 


if the youngeſt daugh- 


Sect. 260. 
TEM, terres ou 


tenements foyent 
dones a un home en le 
taile, quel ad tant des 
terres en fee ſimple, et 
ad iſſue deux files, et 


devie, & ſes deux files 


font partition enter eux, 


nt que la terre en fee 


 femple eft allot a la file 


puiſne en allowance des 
terres & (3) tenements 
tailes allottes a la file 
eigne, /i, apres tiel par- 
tition fait, la puiſie 


file alienaſt ſa terre en 
fee ſimple a un auter en 


fee, & ad 1ſſue fits ou file 


S devre, I iſſue poit bien 
entrer en les tene- 
ments tailes & eux tener 
& occupier en purpartre 
oveſque ſon aunt. Et 
ceo eft pur deux cauſes. 
Un eſt, pur ceo que [iſſue 
ne poit aver aſcun re- 
medie dela terrealien per 


fa mere, pur ceo que la 


terre fuit a luy en fee 


femfple; & pur tant que il 


eft un de les heires en 
taile, & nad my aſcun 
recompence de ceo que 
a luy affiert de les te- 
nements tailes, il et 


ALSO if lands or te- 

nements be given to 
a man in taile, who hath 
as much land in fee ſim- 
ple, and hath iſſue two 
daughters and die, and his 
two daughters make par- 


tition betweene them, 
ſo as the land in feec- 


ſimple is allotted to the 
younger daughter in 
allowance for the lands 
and tenements in taile 
allotted to the elder 
daughter, if, after ſuch 
partition made, the yon- 
ger daughter alieneth her 
land in fee ſimple to ano- 
ther in fee, & hath iſſue a 
ſon or daughter & dies, 
the iſſue may enter into 
the lands in taile and hold 
and occupy them in pur- 
party with her aunt. And 
this is for two cauſes, 
One is, for that the iſſue 
can have no remedie for the 
land ſold by the mother; 
becauſe the land was to 
her in fee ſimple; and in as 
much as ſhe 1s one of the 
heires in taile, & hath no' 
recompence of that which 
belongeth to her of the 
lands in taile, it is reaſon 


reaſon 


(i) Acc. ant. 62, b. & 38. b. See alſo 128. a.—Another exception is, that he may be ſworn as a witneſs at 14, and Before if he 


appears to underſtind an oath or rather as it is expreſſed by lord Hale hath competent diſcretion. 


11. Mod. 228. 2. Hal. H. P. C. 


278. Alſo according to lord Hale in ſome gaſes of exigence, as in rape, an infant of tender years may be examined without oath.— 
In 1. Stra. 00. there is a Cale in which an infant of 7 years was refuſed. There too the point about examining infants as witneſſes 
is ably argued, The ſame point was touched upon incidentally in the great caſe of Omychund and Barker before lord chancellor 
Hardwicke about receiving a Gentoo's evidence; which I more particularly refer to here; hecauſe in it lord Hale's dofirine of 
admitting infants to give evidence in criminal caſes evithout oath is ſuid to have been over-ruled at the Old Bailey after mature. 
deliberation and alſo by lord Raymond. 1. Atk. 29. See 1. Hal. Hiſt. P. C. 302. 634. and 2. Hal. H. P. C. 279. and Lamb. Juſt. 


24. 1602. p. 85. 


(2) Sce notes z. and 4. of fol. 68. b. 
(3) In L. & M. inſtead of terres & it is autres. 


(4) Acc. F. N. B. 62. M.—Here lord Hale's MS. makes a 
hyſband, and cites M. 30.31. Eliz. B. R. Morris and Mauie. 


queſtion, whether ſuch partition be void or woidable, being made by 


Lib. 3. 


reaſon, que el eit ſa 
 purparty de les tene- 
ments tailes, & noſme- 
ment quant tiel parti- 
tion ne fait aſcun diſ- 
continuance (1). 

Mes le contrary 
eſt tenus M. 10. H. 
6. Ss. que le beire ne 
port enter ſur le par- 
cener que ad la terre 
faile, mes eſt mis a 
formedon. 


Of Parceners. 
that ſhe hath her por- 


tion of the lands tai- 
led, and namely when 
ſuch partition doth 
not make any diſcon- 
tinuance. 

But the contrary is 
holden M. 10. H. 6. 
s. that the heire may 
not enter upon the 
parcener who hath 
the intailed land, but 
is put to a_formedon. 


Sect. 261. 


ter had made a gift in tayle, 
for the reverſion expectant 
upon an eſtate tayle is of no 
account in law (2), for that it 
may bee cut off by the tenant 
in _ Otherwiſe it is of 
an eſtate for life or yeares. If 


in this caſe the youngeſt - 


daughter alien part of the 
land in fee ſimple, and dieth, 
ſo as a full recompence for the 
land entailed deſcends not to 
her iſſue, the may waive the 
taking of any profits thereof 
and enter into the land en- 
tailed ; for the ifſue in taile 
ſhall never be barred without 
a full recompence, though 


there be a warranty (3) in 


decd or in law deſcended. If onthe other fide the eldeſt coparcener alien the land entay led 
and dycth, her iſſue ſhall have a formedon alone (4) for the whole land entailed ; for fo long as 
tae partition continueth in force (5), ſhe is only enheritable to the whole land entailed. 


Etnad my aſcun recompence. This is intended, as it appeareth, of a full re- 
compence. 


Tiel partition ne fait aſcun diſcontinuance. And the reaſon thereof 15, for 
that it paſſeth not by hvery of ſeifin, but the partition is in truth lefſe then a grant, ſor that 
it maketh no degree, but cach coparcener 1s in by deſcent fromthe common anceſtor. 

Mes le contr ary eft tenus, Sc. This is no part of Littleton, and is contrary to 
law as appeareth by Litileton himſelfe; and beſides, the cafe intended is not truly vouched, 


for it is not in 10. H. 6. but in 20. H. 6. and yet there it is but the opinion of Newton o6iter 
by the way. Fide F. tit. part. 1. 


* 


Sect. 261. 


Nother reaſon 1s, 


[JN auter cauſe eſt, 


pur ceo que il ſerra 
rette la jolly del eigne 


—  . ” 


foer, que el voit ſuffer 
o agree a tel parti- 
tion, ou el 272 a- 
ver fi el voile la moi- 
tie de la terre en fee 
ſimple & ſon moitie 
des tenements en le 
taile pur ſay pur- 
party, & iſint eſtre 


ſure ſans dammage. 


for that it ſhall be 
accounted the folly of 
the eldeſt fiſter, that 
ſhe would ſuffer or a- 
gree tofuchapartition, 
where ſhe might if 
ſhee would have had 
the moity of the land 
in fee ſimple and a 
moity of landsentailed 


for her part, and ſo to 


be ſure without loſſe. 


N auter cauſe, &c. 
This is another reaſon to 
prove, that by the partition 
the eldeſt daughter hath 
concluded her ſelfe, as is afore- 


ſaid. 


Son moitie des terres 


en le taile. For if a writ 
of partition had beene 
brought, the eldeſt ſhould not 
have beene compelled to take 


the whole eſtate in tayle, for 


the prejudice that might af- 
ter enſue, but might have 
challenged the one moity of 
the lands in taile, and ano- 
ther moity of the lands in 


fee ſimple, and this the might doe ex proviFone legis. But when ſhe will not ſubmit her to 
the policic and proviſion of the law, but betake herſelte to her owne policy and proviſion, 
there the law will not ayde her, as here by Littleton it Ry appeareth. And ſo it is in 
the other caſe, (*) As if a man be ſeiſed of three mannors of equal value in fee, and taketh wife, 
and chargeth one of the mannors with a rent charge, and dyeth, ſhe may by the proviſion 


of the law take a third part of all the mannors and hold them diſcharged ; but if ſhe will ac- (Ant. 32. b. 33. 4. 


cept the entire mannor charged, it is holden that ſhe ſhall hold it charged. 


(1) In L. & M. Roh. and the two Cambridge MSS. theſe words are added, de le taille, ff come ſera dit en apres en le chapitre 
What follows in this ſection is not in L. & : 5 
(2) For the eſſect of this doctrine about reverſions on eſtates tail, and with what qualification it ſhould be underſtood, ſee 


Me diſcontinuance. 


A 


M. Roh. or the MSS. 


the authorities collected in 1. Vin. Abr. 141. pl. 2. to which add 2. Atk. 206. and poſt, 174. b. 


(3) Lord Coke may be here preſumed to mean a /inea/ warranty; becauſe hereafter he allows and in his time it was the 
common learning, that co//atera! warranty would bar the iſſue in tail without recompence. Poſt. 374 b. , 

(4) In a Coke upon Littleton I have with MS. notes there is the following remark.—* Quære of this; for I think the forme- 
don muſt be brought in the name of the iſſue and the ſurviving parcener, aud then the parcener to be ſummoned and ſever- 


ed, and then the iſſue to make a ſpecial count and ſhew the partition.“ 


(Ste poſt. 156. b. and ſect. 


274 


4 oC 


173 


(Poſt, 174. b.) 


See more of this in the chapter 
of diſcontinuance. Sectione < 


/ 


20. H. 6. 14. 


(*) 26. E. 3. dower 133. 17. E. 
2. tit. dower 164. 18. U. 6. 27. 


Lib. 3. 


Dyer 1. Mar. 98. 


*) 15. E. 4 3. a. per Littleton. 
l. "4 EIS. 122. Baſtard's 
caſe. 


Cap. 1. 


Of Parceners. 


Sect. 262. 


A partition of lands intailed betweene parceners, if it be equall at the time of the partition, 
ſhall bind the iſſues in taile for ever (t), albeit the one doe alien her part. 

But here it may be demanded, that ſeeing Littleton faith, that it ſhall be taken to be the folly 
of the cldeſt parcener, &c. what if ſo be the eldeſt did not know of the eſtate tayle either in 
reſpect of the antiquity thereof, or for want of having of the evidence, or for any other caute, 
what folly can be imputed to her ? 

The anſwer is, that it is preſumed in law, that every one is conuſant of her right and 
title to her owne land; and on the other fide it ſhould he arrected (2) great folly in her to bee 
ignorant of her one title, And therefore the reaſon of Litileton doth firmly hola, 


Bir (3) it appeareth, 
that when the privity of 
the eſtate is deſtroyed by 
the feoffment of one copar- 
cener, that upon eviction of a 
moity by force of an entayle 
againſt the other ſhe ſhall not 
enter upon the alienee. But 
in this caſe that Lz2:leton here 
putteth, when the privity of 
the ſtate remaineth, and the 
art of the one 1s evicted, (*) 
ſhe ſhall enter and hold in co- 
parcenary with her other co- 
parcener ; and fo it is in the 
caſe of an exchange, By rea- 
ſon of the Sc. in the end of 
this ſection there may two 
queſtions be juſtly demanded, 
What if the whole eſtate 
in part of the purparty of one 
parcener be evicted by a title 
paramont; whether is the 
whole partition avoyded, for 
that Littleton here putteth 
the caſe that the whole pur- 
partie of the one 1s defeated ? 
The ſecond queſtion. is, 
whether if but part of the 
ſtate of one coparcener be e- 
victed, as an eſtate in taile, or 
for life, leaving a reverſion 
in the coparcener, whether 
that ſhall avoid the partition 
in the whole ? 
To the firſt it is anſwer- 


| ed, that if the whole eſtate 


[n] 13: E. 4. 3- 42. Aff. 22, 


in part of the purparty bee 
evicted, that ſhall avoyd the 
partition in the whole, bee 
it of a mannor, that is en- 
tire, or of acres of ground, or 
the like that bee ſeverall ; 
[+] for the partition in that 
cale implyeth for this pur- 
poſe both a warrantie and 
a condition in law (4), and ei- 
ther of them is entire, and 
eth an entry in this caſe 
into the whole. And ſo hath 


(1) Acc. ant. 166. a+ 2. Vern. 233. h ; 5 7 ; 
(2) This word, which is ſo uncommon that I cannot find it noticed in any dictionary I have ſeen, is apparently uſed for 
reckoned. Lord Coke ſeems to borrow it from Littleton's uſe of the word rette at the beginning of the ſection here commented 


upon. 
05 Ant. 172. b. 


(4) That is a condition to give re · en 


* 


fron 


Seck. 262. 


UXY f home 

fort ſeiſie en fee 
d'un carve de ter- 
re per juſt title, & diſ- 
ferfiſt un enfant deins 
age dun auter carve, 
& ad iſſue deux files, 
&S moruſt ſeiſi d am- 
bideux car ves, Penfant 
adonque eſteant deins 
age, & les files en- 
tront & font partiti- 
on, i int que Pun carve 
% allotte al pur- 
party Fun, come per 
caſe al puiſne en al- 
lowance d'auter carve 
que eft allotte a le pur- 
party de lauter, ji 
puis Fenfant enter en 
le carve dont il fuit 
diſſeifit fur la poſſe 
on le parcener que 
ad meſine le carve, 
donques meſme le parce- 
ner poit entrer en lau- 
ter carve que ſa ſoer ad, 
tener en parcena- 
ry oveſque luy. Mes 
i le puiſue aliena meſme 
la carve a un auter 
en fee fimple devant 
Pentrie Fenfant, & puts 
Penfantenter ſur le poſ- 
ſeſſion Valienee, don- 


ALSO if a man bee 
ſeiſed in fee of a 
carve of land by juſt 
title, and hee diſleiſe 
an infant within age 
of another carve, and 
hath iflue two daugh- 
ters, and dyeth ſeiſed 
of both carves, the in- 
fant being then with- 
in age, andthe daugh- 
ters enter and make 
partition, ſo as the one 
carve is allotted for 
the part of the one, as 
per caſe to the young- 
eſt in allowance of 
the other carve which 
is allotted to the pur- 
partie of the other, if 
afterward the infant 
enter into the Carve 
whereof hee was diſ- 
ſeiſed upon the poſ- 
ſeſſion of the parcener 
which hath the ſame 
carve, then the ſame 
parcener may enter in- 
to the other carve 
which her ſiſter hath, 
and hold in parcenary 
with her. But if the 
yongeſt alien the ſame 
carve to another in 
fee before the entry of 
gue 


try and a warranty to vouch and have recompence. See poſt. 384. a. 


Lib. 3. 


que el ne poit en- 
ter en lauter carve 
Fun ceo que per 
fon alienation el ad 
luy tout oufterment 
diſinifſe d aver af- 
cun part de les te- 
nements come par- 
cener. Mes |; le 
puiſne devant Pen- 
tris Fenfant fait 
de ceo un leaſe pur 
ferme d'ans, ou pur 
terme de vie, ou en 
fre tayle ſavant 
ta reverſion a luy, 
& puis Venfant en- 
ter, ld paraventure 
auterment eſt; pur 
ceo que ef ne foy 
difinifſe de tout ceo 
gue jfuit en luy, mes 
ad reſerve a luy 
fe reverſion & le fee, 
Se. 
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the infant, and after 
the infant enter upon 
the poſſeſſion of the 
alienee, then ſhe can- 
not enter into the 
other carve ; becauſe 
by her alienation ſhee 
hath altogether diſ- 
miſſed her ſelf to have 
any parte of the tene- 
ments as parcener. But 
if the youngeſt before 
the entry of the infant 
make a leaſe of this 
for terme of yeares, or 
for terme of life, or in 
fee tayle ſaving the 
reverſion to her, and 
after the infant enter, 
there peradventure o- 
therwiſe it is; becauſe 
ſhe hath not diſmiſſed 
her ſelfe of all which 
was in her, but hath 
reſerved to her the re- 
verſion, & the fee, &c. 


the condition which 


Sect. 262. 


it beene lately reſolved o] both 
in the caſe of exchange and of 
the partition, 

To the ſecond, if any eſtate 
of freehold be evicted from the 
coparcener in all or part of her 


it ſhall be avoyded 


174 


[0] Boſtard's cafe lib, 4. fol. 121. 


purparty 
E 


ſeiſed in fee of one acre of land 
in poſſeſſion, and of the re- 
verſion of another expectant 
upon an eſtate for life, and hee 
diſſeiſe the leſſee for life who 
makes continuall clayme; A. 
dyeth ſeiſed of both acres, and 
hath iſſue two daughters; par- 
tition is made, ſo as the one 
acre is allotted to the one, and 
the other acre to the other; the 
lefſees enter: the partition is 
avoided for the whole, and ſo 
likewiſe hath [y] it beene lately 
reſolved, | 

[9] Yet there is a diverſity 
betweene the warranty, and 
the law 
createth upon the partition, 
Where one coparcener taketh 
benefit of the condition in law 
(2) ſhe defeateth the partition in 
the whole. But when ſhee vouch- 
eth by force of the warranty in 
law for part, the partition thall 
not bee defeated in the whole, 
but thee ſhall recover recompence 
for that part. And therein alſo 
there is another diverſity be- 
tween® a recovery in value by 


force of the warranty upon the exchange and upon the partition, For upon the exchange 


he ſhall recover a tuli recompence for all that he loſeth. 


But upon the partition ſhe 


ſhall recover but the moity, or halfe of that which is loſt, to the end that the loſſe may be 


equall. (3). 


Many other diverſities there be between e 


xchanges and partitions; for there are more and 


I rcater privities in caſe of partition in perſons bloud and eitates, than there is in exchanges; 


all which were too tedious to rehearſe in this place, ſceing ſo much as hath beene ſaid herein 


is ſuikcient for the explanation of the cafes of partition which Litil ton hath put. 


Dongues el ne poet enter en lauter carve, &c. By this is alſo approved that 
which hath beene often ſaid before, that when the whole privity betweene coparceners is de- 
{troyed, there ceaſeth any recompence to be expected either upon the condition in law or War- 
ranty in law by force of the partition, 


Per fon alienation il ad luy tout ouflerment diſiniſſè d aver aſcun part 


de les tenements come parcenen. Hereupon it followeth, that if one parcener maketh 
a feoffement in fee, and after her feoffee is impleaded and voucheth the feottor, [r] the may 
have aid of her coparcener to deraigne a warranty paramount, (4) but never to recover pro ratã 
againſt her by force of the warranty in law upon the partition; for Littleton here faith, that 
by her alienation ſhe hath diſmiſſed her ſelfe to have any part of the land as parcener, and 
without queſtion as parcener ſhe muſt recover pro rats, upon the warranty in law againſt the 
other parcener. N 53 

And yet in ſome caſe the feoffee of one coparcener ſhall have aid of the other parceners 
to deraigne the warranty paramount. And therefore [a] if there be two coparceners and 
they make partition, and the one of them enfeoffes her ſonne and heire parent and dicth, the 
ſonne is impleaded, albeit he be in by the feoſſement of his mother, yet . 
the 


1all he pray in ayd of) 


{ þ] Boſtard's caſe, ubi ſupra, 


[2] Vide g. E. 3. tit. voucher 
249. 


(6. Co. 12. b. 2. Ro. Abr. 815, 
4. Co. 122) 


18. E. a. tit. aid 171. 19. H. 6. 
26. (Ant. 30. b.) 


(Poſt. 245. b.) 


[7] 41. E. 3-24. 11. H. 4. 22. 
23. 14+ E. 3. aid 24. (Hob. 22 
26. 


[a] 43 E. 3. 23. Pl. Com. 
4- 15.4 15. 5. E. 3. 7. 38. E. 3. 
C. 


1) go it is of an exchange. Hob. 1 $2. Calthrope's reading on lord and copyholder 92. 1. Ro. Abr. 8 15. 


( 

(2) That is, by cxtry. 

(3) See acc. the cafe of dower poſt. 384. 
ſtatute of wills 34. & 35. II. 8. c. 5.1.11. 

(4) See 31. II. 3. c. 1. ſ. 3. 4 H. 7. 3. a. & Plowd. Manſel's caſe 7. a. & b. 


b. See alſo the proviſion in favour of the lord for the third part not deviſable by the 


Lib. 3. 


[5] 32. E. 1. tit. a'd 178. 


3. E. 2. ibid. 163. (Polt. 384. b.) 


N15 2. H. 6. 16. 


lauſel's caſe.) 


(Ant. 173. .) 


(F. N. B, 162. c.) 


(5) 24. E. 3. 29. 31. 


Brieſe 339. 9. E. 4. 13. 19. 


(Plowd. g. b. 


Cap. 1. 


Of Parceners. Sect. 263, 264. 


the other coparcener to have the warranty paramount; and the reaſon [7] of the granting 
of this aid is, tor that the warranty betweene the mother and the ſonne is by law adnulled, (1) 
and therefore the lau giveth the ſonne albeit he be in by teoftment, to pray in ayd of the other 


parcener, to deraigne the warranty paramount; wherein 


-e 


ot the common law in this caſe ; 


is to bee oblerved the great equity 


Eſer etenim leges cupinnt ut juve regantur, 


[*] But if a man be ſeiſed of lands in fee, and hath iſſue two daughters, and make a gift 
in taile to one of them, and dye icited of the reverſion in tee which deſcends to both ſiſters, 
and the donee or her iftue is impleaded, the ſhall not pray in ayd of the other coparcener, either 
to recover pro ratd, or to deraigne the warranty paramount; for that the other ſiſter is a 
ſtranger to the ſtate taile, whereot the eldeſt was ſole tenant, and never particion was or could 
bc thereot made. (2) | | 


Mes ſi le puiſue devant Pentrie Fenfant fait de ceo un leaſe, &c. ou en 


Fee taile ſavant le reverſion a luy, &c. This (upon that which hath beene ſaid) (3) 


needeth no explanation, Only this is to be obſerved, that, albeit it is in the power of tenant 
in taile to cut off the reverſion, yet if the infant enter beſore it be cut off, the law hath ſuch 
conſideration of this reverſion, that ſhe that loſeth it ſhall enter into her ſiſters part, and 
hold with her in coparcenary, for that the privity betweene them was not wholly deſtroyed. (4) 


Sect. 


TEM, forent trois ou quater 

parceners, &c. que font parti- 
tion enter eux, ſi le part d un parce - 
ner ſoit defeat per tiel loyal entrie, 
el poit enter & occupier les auters 
terres oveſque touts les auters par- 


ceners, & eux compeller de faire no- 


E. 3. 


II. 6. 


26. 3. H. 6. 26. 3. H. 6. All. 1. 
37. H. 6. 8. 21. E. 3. 14. (Aut. 


167. b.) 


vel partition de les auters terres 
entcr tux, Tc. 


263. 


ALSO if there be three or foure 

coparceners, &. which 
make partition betweene them, 
if the part of the one parcener be 
defeated by ſuch lawfull entrie, 
ſhe may enter and occupie the o- 
ther lands with all the other par- 
ceners, and compell them to make 
new partition betweene them of 
the other lands, &c. 


17 N TER ex, Se. This We, implieth, that ſo it is betweene the ſurviving par- 


ceners and the heires of the other, or betweene the heites of parecners, all being dead. 


Seck. 


LE baron foy 

tFient elnSCOme 
tenant per le cur- 
7 eie. This is no ſe- 


verance of the ſtate in 
coparcenary, [5] for 
the other coparcener 
and the tenant by the 
eurteſie ſhall be joynt- 
ly impleaded; tor he 
doth continue the ſtate 
of coparcenary, as the 
other parcener did. (5) 


Vers le tenant 


parceners, 


(1) Acc. poſt, 390. a. 


(2) Sce poſt. 177. b. contra as to 


(3) Ant. 173. a. and note 2. there. 
(4) See ant. 103. a. & b. 


(2) Acc. poſt. 173. b. See alſo fo. 192. a. 


ITEM , font deux 


prent baron, & le baron 
& ja feme ont iſſue enter 
eux, & la feme devy, & le 
baron foy tient eyns en 
le moity come tenant per 
le curteſie, en ceo cas le 
parcener que ſurveſqui/l 
& le tenant per le curte- 


fie bien potent faire par- 


land given in frankmarriage. See alſo 2. II. 6. 


264. 


ALSO if there bee 

two parceners, and 
theone taketh huſband, 
and the hutband and 
wife have iſſue be- 
tweene them, and his 
wile dieth, and the huſ- 
band keepes himſelfe 
In as tenant by the cur- 
teſie, in this caſe the 
parcener which ſurvi- 


&S Pun 


tition 


16. 


and Bro. joinder in action 40. 


Lib. 3. 


titim enter eux, &c. Et ſi 
fe tenant per le curteſie 
ne voit agreer al partt- 
tion dieſtre fait, donques 
le parcener que ſurveſ- 
ui poit aver envers le 
tenant per le curteſie, 
briefe de partitione faci- 
enda, &c. & lu compeller 
de faire partition. Mes 
/i le tenant per le curte- 
fie voile aver partition 
enter eux deſtre fait, & le 
farcener que ſurveſquiſs 


ne voit ceo aver, donque . 


le tenant per le curteſie 
n'avera aſcun remedy pur 
aver partition, &c. Car 
il ne poit aver brefe 
de partitione facienda, 
pur ceo que il neſt par- 
cener, car tiel brięſe 


git pur parceners 
tantſolement. Et iffint 


poyes veyer, que briefe 
de partitione facienda 
giſt envers tenant per 
le curteſie, & uncore 
il meſine ne poit aver 


tiel briefe. 
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veth, and the tenant by 
the curteſie may well 
make partition between 
them, &c. And if the 
tenant. by the curteſie 
will not agree to make 
partition, then the par- 
cener which ſurviveth 
may have againſt the 
tenant by the curteſie a 
writ de partitione fact- 
endd, Sc. & compel him 
to make partition. But ĩf 
the tenant by the curte- 
ſie would have parti- 
tion to be made between 
them, and the parcener 
which ſurviveth will 
not have this, then the 
tenant by the curteſie 
cannot have any remedy 
to have partition, &c. 
For hee cannot have a 
writ of partition facien- 
dd, becauſe he is no par- 
cener. For ſuch a writ 
lyeth for parceners on- 
ly. And ſo you may fee, 
that a writ of partitione 


faciends lyeth againſt 


tenant by the curteſie, and yet he himſelfe can- 


not have the like writ. 


Sect. 264. 


per le curtefie brief 


de partitione faci- 
enda, Sc. Here by 
the Sc. is implyed, that 
albeit that the tenant 
by the curteſie be an 
eſtranger in blood, yet 
the [e] writ de partitione 
facienda clearly lies a- 
gainſt the tenant by the 
curteſie, becauſe he con- 
tinueth the eſtate of co- 
parcenary. 

If two coparceners 
be, and one doth alien 
in fee, they are tenants 
in common, and ſeverall 
writs of præcipe muſt be 
brought againſt them; 
(1) and yet the parcener 
{hal have a writ of par- 
tition againſt the alie- 
nee at the common law, 
which is a far ſtron- 
ger caſe then the caſe 
put of tenant by the 
curteſie. 


Tie! briefe gijt 
pur parceners tant- 


ſclement. Hereby it 
appeareth, that neither 
the tenant by the cur- 
teſie, nor (much leſſe) 
the alienee of a copar- 
cener ſhall have a writ 
of partitione faciendd at 
the common law; (2) 
tor Littleton ſaith here, 
that ſuch a writ lyeth 
onely tor parceners, [*] 
but 1t may be brought 
by a parcener againſt 
ſtrangers, as it appeareth 


before, But a nuper obiit and a rationabili parte (3) doe lye onely berweene two coparceners 


on both ſides. 


If three coparceners be, and the eldeſt doth purchaſe the part of the youngeſt, the eldeſt, 


having one part by deſcent and the other by purchaſc, ſhall haye a writ of partition at the 
common law againſt the other middle ſiſter, er /ic de fimilibus. And fo it is in a far ſtronger 
caſe, if there be three coparceners, and the eldeit taketh huſband, and the huſband purchaſe 
the part of the youngeſt, the huſband for his part is a ſtranger and no parcener, and yet he 
and his wife ſhall have a writ of partition againſt the middle ſiſter at the common law, be- 
cauſe he is ſeiſed of one part in the right of his wife who is a parcener, (4) 


Pur aver parti710n, Se. Here by this Sc. is included all others that be ſtran- 
gers in blood, whether they come to their eſtates by purchaſe or by act in law. Since 
Littleton wrote, by the ſtatutes {4] one joyntenant or tenant in common may have a writ 
of partition againſt the other ; and therefore at this day the alienee of one parcener may 
have a writ ot partition againſt the other parcener, becauſe they are tenants in common : and 
the like had beene attempted in tormer parhaments [*] but prevailed not untill theſe latter 
ſtatutes. 


[e] The tenant by the curteſie thall have a writ of partition upon the ſtatute of 
32. 


Acc. ant. 167. b. But it is no ſeverance, if the alienation be only for life. Poſt. 192. a. 
See acc. Dy. 98. b. 


Sce ant. 164. b. 
Sce in F. N. B. 62. S. the form of the writ in ſuch a caſe. 


4 * 


(1) 
(2) 
(3) 
(4) 
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[c] 3. E. 3. 47. 5. E. 5: 18. 16. 
E. 3. Aid 129. 19, E. 3. ibid, 
144- 


28. E. 2. 51 


*]3-E. 3. 47. 48.{F. N. B. 
Ws 2 w_ 


Dier 1, Mariæ 98, 


F. N. B. 52. Regiſtr. 


[4] 31. H. 8. cap. 1. 32. II. 8. 
cap. 32. Vid. ſect. 290. 


[*] Rot. Parl. 1. R. 2. nu. 82. 


le] Brooke tit. partition 41. 


Cap. 1. 5 


2. H. g. ca. 32. for albeit he is neither jointenant nor tenant in common, for that a præcipe 


Lab. 3. 


yeth againſt the 


Of Parceners. 


miſchiefe as another tenant for life. 


J Mich. 5. & 8. Eliz. Bend- 
loes inter Wotton & Cooke. (1) 
Dier g. Mariz 128. A. & 7. Eliz. 
243 · 


c. and cannot 


SeCt:; 265. 


rcener and tenant by the curteſie, as hath been ſaid, yet he is in equall 


[VI If there be three coparceners and a ſtranger purchaſe the part of one of them, he and 
one other of the coparceners ſhall not joyne in a writ of partition, neither by the common 
law, nor by force of the ſtatute ; for the words of Gy of the ſtatute be (and none of 
them by the law doth or may know their ſeverall parts, 
make partition thereof, without other of their mutuall aſſents, 6c.) 


the lawes of this realme 
ow in this cale the one 


of the plaintifes, viz. the parcener, may have a writ of partition at the common law, and the 
other parcener being a purchaſer may have it by the ſtatute ; and therefore they ſhall not joyne 


in one writ, 


Cap. 2, Parceners by Cuſtome. Sect. 265. 
7 


A ES il covient en 
le declaration de 
faire mention de le cu- 


flome. Well ſaid Littleton, 
. 4. 8. b. 21. E. 4. 56. b. that he in his declaration 
Oy \ ray = b. in Buckleis ad make mention of the 
caſe. Vide ſett. 8. verſus finem. cuſtome, as to ſay, that the 
(1. Sid. 138. Doctr. Plac. 103.) land is of the cuſtome of 
gavelkinde ; but hee ſhall not 
preſcribe in it. And ſo is it 
of Burgh Engliſh. And theſe 
two. yary in that point from 
other cuſtomes ; for the law, 
when they are generally al- 
ledged, taketh knowledge of 
theſe two. (4) 

In [V] Domeſday it is thus 
ſaid, duo fratres tenuerunt int 
paragio (5) quiſque habuit au- 
lam ſuam, & potuerint ire qnd 
Dolueriut. 


Auxy tiel cuſtome 
eſt enauters lieux Ang- 


leterre. Of this ſufficient 
hath beene ſaid before. (6) 


North Gales. Wales, 
IWallia., It commeth [7] of 
the Saxon word wealth, which 
lignifieth peregrinus, or e- 
terus ; for the Saxons fo called 
them, becauſe in troth they 


(1. Sid. 136. Ant. 140. 3.) 

See before all the ancient au- 
thors of the law concerning 
gavelkind ubi ſupra. Lambert 
verbo terra exicript. 


[A] Berocheſcire. Hereford. 


(#1 Lamb. verb. Welſhmen. Sil- 
veiter Giraldus. 


were ftrangers to them being 


the remaine of the old and an- 
cient Britons, a wiſe and 
warlike nation inhabiting in 
the weſt part of England. 
Theſe men have kept their 


PARCENERS per 

le cuſtome ſont lou 
home ſeiſie en fee ſimple, 
ou en fee taile, de 
terres ou Ttenements 
que font de tenure ap- 
pel gavelkind deins 
le county de Kent, & 
ad iſſue divers fits & 
devie, tielx terres ou 
tenements diſcenderont 
a touts les fits per le 
cuſtome, & ovelment 
enheriteront & ferront 
partition enter eux per 
le cuſtome, ficome fe- 
males ferront, et briefe 
de partitione facienda 
geſt en ceo cas, fi- 
come enter females, 
Mes il covient en la 


cuſtom, 


declaraticn "ae faire” 


mention de Te cuſiome. 
Auxy 
en auters lieux d'En- 
gleterre. Et auxi tiel 
cuſtome eft en North 
Gales, &c. (2) 


tier cuſtome eff 


PARCENERS by 

the cuſtome are, 
where a man ſeiſed 
in fee ſimple, or in 
fee tayle, of lands or 
tenements which are 
of the tenure called 
gavelkind within the 
countie of Kent, and 
hath iſſue divers 
ſonnes and die, ſuch 
lands or tenements 
ſhall deſcend to all 
the ſons by the cuſ- 
tome, and they ſhall 
equally inherit and 
make partition by the 
as females 
ſhall do, and a writ of 
partition lieth in this 
caſe as between fe- 
males. But it bchoov- 
eth in the declaration 
to make mention of 
thecuſtome. Alſoſuch 
cuſtome is in other 
placesof England,and 
alſo ſuch cuſtome is in 
North-Wales, (3) &c. 


Proper language for above theſe thouſand yeares paſt; and they to this day call us Engliſh- 
men Saiſous, (that is) Saxons. And the like cuſtome, as our author here ſaith was in 
North Wales, was alſo in Ireland; for there the lands alſo (which is one marke of the an- 
cient Brittons) were of the nature of gavelllade: but where by their Brehon law the ba- 


(x, S. C. is alſo in Dy. 260. b. 


(2) In L. & M. and the two MSS. it is en Northumberland et North Wales, cc. 


(3) But by the 34. & 35. H. 8. gavelkind deſcent of lands in Wales is exprefsly taken away, and all lands there are made 
deſcendible to the eldeſt fon according to the common law of England. See that ſtatute c. 26.1. 91.and 128. Allo in Kent va- 


rious eſtates have been made deſcendible according to the common law by 


Gavelk. 75. 


and as to Borough Engli/ha caſe in 1. Salk. 243. 
come very ſcarce. 


(5) This word means equality, being derived from the adjective par, and made a ſubſtant 
more concerning the termination of agium ant. 86. a. See allo as to diſparagatio ant. 80. a. 


ſtards 


ſpecial ſtatutes tor this purpoſe. See Robinſ. on 


(4) But according to a very accurate writer on gaze/kind this doctrine muſt be reſtrained to 
and Borough Engliſh lands, which is conſidered as the eſſence of both; and therefore the ot 
and Borough Engliſi land mult be ſpecially pleaded. See Robinf. on Gavelk. 41. For this di 
namely, as to gavelkind a caſe in Cro. Cha. 562. another in 1. Lev. 79. 1. Sid. 137. 


the ſpecial deſceut of gawvelkind 


her cuſtoms incident to gave/tind 
flerence ſeveral authorities are cited; 
| and Raym. 46, and a third in 2. Sid. 153. 
I the rather introduce theſe references becaule mr. Robinſon's treatiſe is be- 


ive by the addition of agium. Read 


(6) Ant. 14. a. and 140. a. See alſo book 1. chap. . of Robinſon on Gavelkind, where the reader will fee a moſt learned 
diſſertation on the origin antiquity and univerſality of partible deſcents. 


Lib. 3. Of Parceners by Cuſtome. Sect. 266,26 . 


ſtards inherited with their legitimate ſons, as to the baſtards that cuſtome was aboliſhed; 
And agreeing with Li:zleton i this point, fee an old ſtatute, * 


quam in Anglid, quoad ſucceſſionem hereditatis, ed qudd heveditas partibilis eff inter heredes 


maſeulos, et a tempore 
Juetudo illa abrogetur, 


cus non extitit memoria partibilis extitit, dominnus rex non vult, 
2 qd hiereditates remaneant partibiles inter confimiles bavedes ficut Heri 


conſuevit, & flat partitio illius ſicut fleri conſuewit. (2) 
Parceners per le c uſtome „Sc. Well ſayd Littleton, “ by the cuſtome,”” for ſors 


are parceners in reſpect of the cuſtome of the fee or inheritance, 


J. (1) 
Aliter ufitatum eff in NV KY; 


nod con- 


and not in reſpect of their per- 


ſons, as daughters and fiſters, &c. be. [Y] —— participes guaſ partem capientes, &c. ra- 


tione ipſius rei quee partibilis eft, et non ratione perſonarum, que non ſunt quaſi unus heres & unum 


corpus, ſed dicverft hæredes, ubi tenementum 


dunt de codem ſlipite & ſemper ſolent dividi ab antiguo. 


FJTEM il y ad autre 

particion quel eff 
d auter nature et 
d auter forme que aſ- 
cuns des partitions a- 
vaumtdits font. Sicome 
home ſeiſie de certain 
terre en fee ſimple 
ad iſſue deux files, et 
eigne ejt-mary, et le 
prere dona parcel de 
ſes terres a le baron 
ove ja file en frank- 
mariage, et moruft 
ſeiſie ae le remnant, le 
quel remnant eft de 
pluts greinder value 
per an que ſont les ter- 
res dones en fronk- 
mariage. 


FN cel caſe, le ba- 


ron, ne le jeme, 


Sect. 266. 


AL ſo there is another 

partition which is 
of another nature and 
of another forme then 
any of the partitions a- 
foreſaid be. As if a man 
ſeiſed of certaine lands 
in fee ſimple hath iſſue 
two daughters, and the 


eldeſt is maried, and 


the father giveth part 
of his lands to the huſ- 
band with his daughter 
in frankemariage, and 
dyeth ſeiſed of the rem- 
nant, the which rem- 
nant is of a greater 
yearly value then the 
lands given in frank- 
mariage. 


Sect- 267, 


N this caſe, neither 
the huſband, nor wife, 


partibile eft inter plures cohæredes petentes, qui dyſcen- 


DoNA pareel de 
ſes terres a le 
baron ove ſa file en 
Frankmariage. 
Here it appeareth, that 
a gift in trankemarriage 
may be made after mari- 
age, as hath beene ſayd 
in the chapter of fee 
tayle. (3) 


Le quel remnant 
eft de pluis greinder 
value per an, Sc. 
Admit, that the lands gi- 
ven in frankmariage are 
ot greater value than the 
lands deſcended in fee 
ſimple, ſhall the other fſiſ- 
ter have any remedy a- 
gainſt the donees? It is 
plaine ſhe ſhall not; be- 
cauſe it is lawfull for a 
man to diſpoſe of his own 
lands at his will and plca- 
{ure, 


E N cel caſe, le ba- 


ron, ne le feme, a- 


avera riens pur hur 
purpartie de le dit 
remnant, finon que 
ils voilent mitter lour 
terres dones en frank- 
mariage en hotch- 
pot oveſque le rem- 


ſhall have any thing 
for their purpartie of 
the ſaid remnant, un- 
leſs they will put their 
lands given in frank— 
mariage in Hotch pot, 
with the remnantof the 


vera riens pur lour pur- 
artie, Cc. [i] This gitt 
in frankmariage ſhall primd 


facie be intended a ſufhcient 


advancement ; and therefore 
the remnant ſhall deſcend to 
the other coparcener, onely 
with this proviſion in law 
tacit? annexed, that if the do- 

NCecs 


176 
Vide ſect. 212. 
* Stat. Walliæ, an. 12. E.: 


[4] Bract. li. 5. fo. 428. Brit, 
cap. 71. Het. lib. 3. cap. g. 


[:] 8. H. 3. breve 880. 34. E. 2, 
nuper obiit 15. adjudge 4. E. 3- 
49. 10. All. p. 14. Vi. 10. E. g. 


38. & 30. All. 7. Bracton lib. 2. 


fol. 77. lib. 5. fo. 428. Brit. ca. 
72, Fleta lib. 6. cap. 47. 


| f 8 "Ie | as ſuch fell to the ground with 
(1) The gavelkind deſcent of lands in Ireland was an incident to the cuſtom of zaniſiry, and as > Sf 
its principal in conſequence of a ſolemn judgment againſt the latter in a caſe of the fifth of James the firſt, For this caſe, which 


is Ccxccllently reported by fir John Davis, who was attorney-general ' 
of queen Anne, the policy of weakening the Roman Catholic intereſt in Ireland was t 
of papiſts deſcendible according to the gavelkind cuſtom unleſs the heir conformed w 


in Ireland at the time, ſee Dav. Rep. 28. 
he cauſe of an Iriſh ſtatute to make the lands 
ithin a limited time. See Robinſ. on Gavelk. 


But in the reign 


17. However now by an Irith ſtatute of the preſent reign the deſcent of the lands of papiſts is again reduced to the courſe of 


the common law. Iriſh Stat. of 17. & 18. G. 3. c. 49. f. 1.—Lord Coke, polin 
except as to baſtards remajned in Ireland, ſeems not to have been aware of the caſe of taniſtry. 
reſpect was before that cale more applicable to Wales than Ireland; for the ſtatute 0 

the partihle deſcent of lands there amongſt males with an exception excluding baſtards, 
evidence of conſirmation of the Brehon law with ſuch an exception. See ant. 141. a. wh 


total abolition of the Brehon law. y 
(2) See ant. 175. b. note 4. 


(3) Sce ant. 21. b. Sce alſo acc as to dower ex aſenfi patris aſter marriage F. N. B. 231. L. 


| i he Brehon law of partibility 
_  — 3 what he writes in this 
ales cited in the next paſſage confirm? 
whereas I doubt whether there is any 
ere lord Coke himſelf takes notice of a 


E 


3 
. 


* 


FP Anon A” 
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Lib. 3. Cap. 2. Of Parceners by Cuſtome. Sect. 267. 


nees will put the land into FOG] 5 
hotchpot, then ſhe ſhall out of nant de la terre ove/- land with her ſiſter. 


the remnant make up her part que ſa ſoer . Et ſi Mint And if they will not 
22 ma r * ils ne voilent fayre, doe ſo, then the young- 
oe e mr and in . 1 
meane time the whole fee fim- donques le P utſne poet eſt may hold and O 
ple land deſcends tothe other. fener & occupier meme cupie the ſame rem- 
89 N = le remnande, & fren- nant, and take the pro- 
donees ſhall have nothing tor dra a luy les pr ofits fits onely to her ſelfe. 
unlele chey will pur their rangſelement. Et il And it ſeemeth, that 
lands given in frankemariage fem le, gue cet parol this word ( batchpot J 
in 1 1 = — (hotchpot) gf en En- is in Engliſh a pud- 
muſt doe the firſt act; an G A : - 
more expreſly after in this gliſb a pudding, wag ding ; for in this pud- 
N (1) where he direct- en fiel pudding 2 ding is not commonly 


ly faith, that the other fiſter . | 
hall enter into the remnant, communement miſe un put one thing alone, 


and them to occupy to her choſe tantſolement, mes but one thing with 
owne uſe, unlefle the huſband un hoſe oveſque au- other things together. 
and wife will put the lands gi- 1 

ven in frankmariage into hotch- tres choſes enſem- And therefore it be- 
— And 1 ble. Et pur ceo il hooveth in this caſe 
22 exciviends, fab, chvient en tiel caſe de to put the lands gi- 


non lenetur petenti ve ſpondere mitter les terres dones ven in frankemariage 


quia A. participem habet, Sc. , ” - 
. frankmariage ove/- with the other lands 


frediif A. tenet quandan gue les auters Ferres in hotchpot, it the huſ- 


Purtem iu maritagium de cm, en hotchpot, / le band and wife will 
mini hereditate, nec vult illud 


in partem pouere. And here baron S a/ eme voulent have any part in the 
_ _ 3 4 wet ny Aber aſcun part en les Other lands. 

ake once for all) to 
rid, Firſt, that. in this auters fees. - ; a 
ſpeciall caſe where there be two 2 one of them onely ſhall inherit the lands in fee 
ſimple. Secondly, that in this caſe there lieth no writ of partition; becauſe aon tencnt infimut 
& pro 7145 . Thirdly, it the parcener, to whom the land in fee fimple defcended, will 
not put the lands in Jotel pot, then may the donees enter into the fee ſimple lands, and hold 

5 3 them in coparcenarie with her. : | ; 
15 COT NS: Fee. s. Brac= And it ſeemeth by our old bookes, [&] that by the ancient law there was a kind of re- 
cap. 5: (4) Magna adage Pp ſemblance hereof concerning goods. Si autem poft debita deduia, & fofl deductionem expen- 
3- F. N. B. 222. go. E. 250 ſurum que neceſſariæ erunt, id totus, _ tunc ſuperfuerit, dividatur in tres partes; quaram n 
31. E. g. Reſp. 60. 31. All. 14. pars relinguatur pucris (3) fi' pueras habuerit defunfus, ſecunda uxori i ſuperſtes fuerit, & de 
27. E. 2. Detinew 15. E. g. 17. tertid parte habeat teſtator liberam diſponendi facukatem. Si autem liberos non habeat, tunc me- 
* Cw 31. H. 9. dietas defunfo, & alia medietas n vori: fi autem fine uxore deceſſerit liberis exiftentibus, tune medie- 
* of hens 6. tas defunfto, & alia medietas Iberis tribuatur : ff autem fine uxore & liberis, tunc id totum de- 
5 2 f. 119. 68. (Poſt. 183 Fundlo remanebit, And by the law before the conqueſt it * was thus provided, five - grits incaridt 
a five morte repentind fuerit inteſtatus mortuns, dominus tamen nullam rerum ſuarum partem (pre&ter 
eam que jure debetur herioti nomine) fbi aſſumito, verum eas judicio ſuo uxori liberis & cogna= 
tione proximis juſtè pro ſuo cuique jure diſtribuito. 
1. Deti- But it appeareth by the Neger, II] and many of our bookes, that there muſt be a cuſtome 
SHES K. IN alleged in ſome county, &c. (5) to inable the wife or children to the writ de rationabili parte 
725 * 8 <, bonorum ; (6) and fo hath it beene reſolved in parliament. [i But ſuch children, as be reaſon- 
18. * ä ably advanced by the father in his life time with any part of his goods, ſhall have no further 
part of his goods; for the words of the writ be, nec in vitd patris promoti fueruut. (7) 

Note, the cuſtome of London is, that if the father advance any of his children with any part 
of his goods, that ſhall bar them to demand any further part, unleſſe the father under his hand 
or in his laſt will do expreſſe and declare, that it was but in part of advancement, (8) and then 
that child ſo partly advanced ſhall put his part in hozchpot with the executors and widow, (9) 
and have a full third part of the whole, accounting that which was formerly given unto him 
as part thereof. And this is that in effect, which the civilians call collatio bonorum. (10) 


* 


L] Regiſt. 142. 34. E. 
new 60. 1. E. 4. 6. 7 


Et 
(1) See ſect. 268. 
(2) See alſo acc. F. N. B. 197. O. 


(3) Though pneri more commonly means boys, yet it is plain, that here it comprehends children of both ſexes; becauſe af- 
terwards libri is uſed for the ſame purpoſe. The word is uſed in the ſame large ſenſe in the writ v2 ra! abit parte bono em; and 
therefore Fit zherbert obſerves, that the ſon and daughter may join in that writ. F. N. B. 122. C. Allo this large fenfe of pucr? 
is warranted both by the application of the word in the Roman law, and by its derivation from the Greek word @-7;, which is 
maſculine or feminine according to the article before it. To this effect Juſtinian's Digeſt in the title de werborum ignification? 
gives the following extract from the commentary of the Roman lawyer Julius Paulus on his famous predeceſlor Sabinus. i 
appellntione etiam puetla fignificatur + nam et feeminas puerperas appelant recentes ex partu; et Gracw audio communiter appellatur. 
See Dig. Iib. 50. tit. 16. leg. 163. and Menag. Jur. Civil. Amcenitates cap. 39. voce puerpera, where that learned French writer ex- 
patiates on the etymology of puer. I have been induced to give this explanation of the word prer by a caſe in our own law- 
books, which actually turned upon the queſtion, whether a daughter could take lands under that deſcription. The caſe aroſe 
on a remainder in a ſettlement made by a man on his firſt marriage /eriori puero of the huſhand and the heirs of his body; and 
this was decided by two judges againſt one to intitle a daughter and only child of the firſt marriage in preference to the ſon of 
a ſecond. Dy. 237. b. However there is a much earlier caſe on the conſtruttion of per, in which it was interpreted to exclude 
females: Hob, 33- and the caſe there cited from 30. Aſſ. 47. & 30. E. 3. 27. But now indeed, when legal inftruments arc o 
univerfally expreſſed in the Engliſh tongue, it is not probable, that any difpute ſhould ariſe in our courts of juſtice about the 
interpretation of this Latin word, . -:. „ on 

(4) The chapter of Fleta is here referred to erroneouſly, It ſliould be cap. 37. 

(5) The places, ufnally named, as thoſe in which the cuſtomary diviſion of pe1 ſonalty on a death prevailed and ſo in favor of 
wife and children reſtrained the teſtamentary power to a third or a moiety, are thete ; the province of York, the city of London, 
and various diltri-ts of Wales. But ſinee lord Coke's time ſeveral ſtatutes have been made to remove this reſtraint in each of 


25 theſe different places; and under thoſe ſtatutes the a of the perſonal eſtate is now diſpoſeable by laſt will 4 them through 
Mon 4, oslaud and Wales, with this exception however, that there is ſtill no ſtatute afleQing either the city of Cheſter 
eue cnc HE 


— 2 2 — 


hich is part of 


Ahe province of York, or ſuck other places not within that province or London or Wales as may have ſuch a cuſtom ;z though 


hether there be any ſuch places, I am uncertain. Sce for the province of York 4. W. & M. c. 2. & 2. & 3, An. c. 5. for Lon- 
Aon 11. G. 1. c. 18. and for Wales 7. & 8. W. 3. Cc. 38. Indeed fir William Blackſtoue treats the teitamentary power over per— 
ſonal eſtate as now prevailing through % Evpland. 2. Blackſt. Comm. gth ed. 493. But it there be no other ſtatutes thay thoſe 


/ © he cites, being the ſame as are before mentioned, I take this to be a miſtake fo tar at icalt as regards the city of Cheſter The 


[had He & fact ie, that both the cities of York and Cheſter were excepted in the 4. of W. X M. and that the 2. & 3. An. take away the 


FEA EO I%Þ &7F 


A EL fe 4 


exception as to the city of York only: As too the ſtatutes, which ſubject the euſtom of dividing the per ſonal eſtate of deceaſed pe - 
3:4») {008 to the teltamentary power, do not name ang place in Kugland except London and the province of York, it follows, that the 


tn Lia a te tet Stor the fn cmr Fo ole Sf > fed. WY 24 b. 


local 


Lib. 3. Of Parceners by Cuſtome. Sect. 268. 
Et il ſomble que ceſs” parot (hotobpot) eſt en Engliſh à pudding, Sc. 


Littleton bath here and in other places ſearcheth for the ſignification of words, in all arts a 
thing moſt neceſſary; for zgnoratis terminis ignoratur & arg. Vide for E tymologies, fi. p. 


119. 135. 154. 164. 204. 234. Sc. 


Hutfpþot or hotſpot is an old Saxon word, and ſiguifteth ſo much us Linker here 
2 And the French uſe hotc/pot tor a commixion of divers things together, It figaifieth 
ere metaphorically iz partem poſitio. In Engliſh we uſc to ſay bodgepodge, in Latine farrago 


or m/ſcellanenm. 


The relidue of this ſection needeth no explication. 


Sect. 268. 


ET ceft terme (hotchpot) n'eſt 

forſque un terme fimili- 
tudinarie, & eft a tant adire, 
ceſtaſcavoir, de mitter les terres 
en frankmarriage & les auters 
terres en fee fimple enſemble ; & 
ceo eſt a tiel entent de conuſter le 
value de touts les terres, 4. de 
les terres dones en frankmar- 
riage, & de le remnant que ne fue- 
ront dones, & donques partition 
ſerra fait en le forme que enſuiſt. 
Sicome, mittomus que home ſoit 
Seifie de 30 acres de terre en 
fee ſimple, cheſcun acre de va- 
lue de 12 d. per an. & que il ad 
i ue deux files, & l' une eſt covert 
de baron, & le pier dona 10 acres 
de les 30 acres a le baron ove 
fa file en frankmarriage, & mo- 
ruſt ſeiſie de le remnant, donques 
Fauter ſoer entra en le remnant, 
g. en les 20 acres, & eux 0ccu- 
ptera a ſon uſe demeſne, ſi non que 
le baron et ſa feme voile mitten 
les 10 acres dones en franke- 
marriage, ove les 20 acres en 
hotchpot, ceſlaſcavoir, enſem- 
lle; & donque quant le value de 
. Cheſcun acre e conus, cefiaſca- 
voir gue cheſeun acre vault per 
an, & eft afſeſſe ou enter eux 
agree, que cheſcun acre vault per 
an 12 d. donques le partition 


AND this tearme /botchpor } is 

but a tearme fimilitudinary, & 
is as much to ſay, as to put the lands 
in frank mariage and the other lands 
in fee ſimple together; and this is 
for this intent, to know the value 
of all the lands /cz.. of the lands 
given in frankmarriage, and of the 
remnant which were not given, and 
then partition ſhall be made inform 
following. As, put the caſe that 


a man be ſeiſed of 3o acres of land 


in ſee ſimple, every acre of the 
value of 12 pence by the yeare, 
and that he hath iſſue two daugh- 
ters, and the one is covert ba- 
ron, and the father gives ten acres 
of the zo acres to the huſband 
with the daughter in ſrankmar- 
riage, and dyeth ſeiſed of the rem- 
nant, then the other ſiſter ſhall 
enter into the remnant, v!Z. into 
the 20 acres, and ſhall occupie 
them to her owne ule, unleſſe the 
huſband and his wife will put the 
10 acres given in frankmariage, 
with the 20 acres in hoetchpor, 
that 1s to ſay, together ; and then 
when the value of everie acre is 
knowne, to wit, what every acre 
valueth by the ycar, and is ailefied 
or agreed between them, that every 
acre is worth by the yeare 12 


pence, then the partition ſhall be 


ſerra 


() This reference to Fleta is wrong. It ſhould be lib. 5. cap. 9. p. 314. 


— 
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Vide Brit, cap. 72. 4. E. 3. 49, 
6. E. 3. 30. 10. E. g. 38. 44. E. 
3. 27. F. N. B. 262. Regiſt. 320. 
Fleta lib. 6. ca. 47. (1) Mich. 10. 
E. 1. coram rege Hereford in 
theſfaur. 
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local cuſtom of any other part of England on this ſubject is not diſturbed by any ſtatutory proviſion. It now only remains to 
add here, that though the teſtamentary power is thus cxtended over the whole perfonalty notwithſtanding the cuſtoms within 
London or the province of York or within any part of Wales, yet in the caſe of au inteſtacy the cuſtoms of thoſe places ſtill ope- 
rate, there being a ſpecial proviſion to ſave them and all other peculiar cuſtoms in the ſtatute of Cha. 2. for diſtributing the per- 
ſonal eſtates of inteſtates. See 22. & 23: Cha. 2. c. 10. See further as to the itatutes about theſe cuſtoms in the latter part of note 
. infra. 
? (5) ln Swinburne on teſtaments there is x curious difſertation explaining the cuſtom of the province of York in reſpect to filial 
ortions 3 and in the courte of it, the queſtion, what ſort of advancement tall exclnde a child, is conſidered at large. This va- 
Fable part of Swinburne is not in the firit edition; but was afterwards added by him. It is otherwile as to many additions in 
the latter editions of his book; theſe being fall of enlargements coming from others, but printed without diſcriminating them 


from Swinburne's own work. This manner of treating authors in new editions is ever diſſatisſactory and unjuſtifiable; but ia 


reſpect to law-hooks, it is peculiarly inconvenient, the weight and authority of theſe ſo much depending on the charader 
of the author. To Swinburne on this ſubject add the title ev//!s in dr. Burn's Ecctef. Law, in the courſe of which it is learn - 
edly attempted to give the reſult of every thing to be met with on the fue in Swinburne's book or elſewhere. 

(6) Acc. 2. Inſt. 33. But in this point ſome of great reſpe& differ from lord Coke. Fitzherbert in his commentary on the writ 
de rationabili parte bonum contends, that the diſtribution, which excludes the teſtamentary power from one third or ove 
moiety of the perſonal eſtate, was in his time the general law of the land, and therefore needed not a ſpecial cutym tao ſupport 
it. He is followed by Swinburne in the lame idea, and even by our great modern commentator on the law of Kugland, 
who cites Finch's law to prove, that the general law was taken to be as repreſented by Fitzherbert as late as the reign 
of Charles the firſt. However mr. juſtice Blackſtone Rates, * abaut this period the general law inſenübly changed; which 
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Lib. 3. 


BraRt. lib. 2. fol. 77. lib. 5. fol. 
428. Brit. cap. 72. and Fleta lib. 
6. ca. 47. 4. E. g. 49. 10. E. g. 37- 
(#] 10. E. 3. 37. 10. Aſſ. 14. 4- 


3. 


49- 
ſs] — Aſſ. 23. (Ant. 169. b.) 


(Hob. 10.) 


(1) See ant. 174. b. contra as to gift in tail to a daughter not being in frankmarriage. 


Cap. 2. 
ſerra fait en tiel forme, ceſaſca- 


voir le baron & ſa feme averont 
ouſtre les 10 acres dones à eu 
en frankmarriage 5 acres en 
ſeveraltie de les 20 acres, & J au- 
ter ſoer avera le remnant, 5. 15 
acres de les 20 acres pur ſa pur- 
partie, iſint que accomptant les 
to acres que le baron & ſa feme 
ount per le done en frankmar- 
riage, et les auters 5 acres de 
les 20 acres, le baron et ſa feme 
ont autant en annual value que 
lauter ſoer ad. 


putting 


other lands which deſcende 


Of Parceners by Cuſtome. Sect. 269. 


made in this manner, viz. the 
huſband and wife ſhall have be- 
ſides the 10 acres given to them in 
frankmariage 5 acres in ſeveral- 
tie of the 20 acres, and the other 
ſiſter ſhall have the remnant, r. 
I5 acres of the 20 acres for her 
purpartie, ſo as accounting the 10 
acres which the baron and fem 
have by the gift in frankmariage, 
and the other 5 acres of the 20 
acres, the huſband and wife have 
as much in yearly value as: the 
other ſiſter. | 


A ND herewith in expreſſe tearmes agreeth Bracton, Britton, and Fleta, and all the 
bookes aboveſaid and many others. And it is worthy the obſervation [x] that after this 
into hotchpot, and partition made, the lands given in frankmariage are become as the 

I from the common anceſtor, and of theſe lands if ſhe be impleaded 


[o] ſhe ſhall have aide of the other 2 as if the ſame lands had deſcended. (1) So the 


coparcener that hath a rent grante 


to her for owelty of partition, as is aforeſaid, hath the 


rent, as if it had deſcended to her from the common anceſtor, 


Sect. 


ET Mut touts foits ſur tiel 

artition les terres dones 
en frankmarriage demurgent a 
les donees & a lour heires ſolon- 
gue le forme de le done: car fi 
PFauter parcener averait riens 
de ceo que eſt done en frank- 
marriage, de ceo enſueroit en- 
convenience & ll encounter 
reaſon, que la ley ne voit ſuf- 
fer. Et la cauſe, pur que les ter- 
res dones en frankmarriage 
ſerront mis en hotchpot, eſt ceo. 
Quant home done terres ou tene- 
ments en frankmarriage ove 
fa file ou ove auter cofin, il eſt 
entendus per la ley, que tiel do- 
ne fait per tiel parol {frank- 
marriage) eſt un avancement, & 
pur avancement de ſa file ou de 
fon auter coſin, & noſmement 


269. 


A ND fo alwaies upon ſuch parti- 

tion the lands given in frank- 
marriage remaine to the donees 
and to their heires according to 
the forme of the gift: for if the 
other parcener ſhould have any of 
that which is given in frankmar- 
riage, of this would enſue an in- 
convenience and a thing againſt 
reaſon, which the law will not 
ſuffer. And the reaſon, why the 
lands given in frankmariage ſhal 
bee put in hotchpot, is this. When 
a man giveth lands or tenements 
in frankmariage with his daugh- 
ter, or with his other couſin, it 
is intended by the law, that ſuch 
gift made by this word (frankma- 
riage) 1s an adyancement, and for 
advancement of his daughter, or 
of his coulin, and namely when 
quant 


amounts to an admiſſion that lord Coke's doctrine of the neceſſity of a ſpecial cuſtom for the rationabill parte bonorum became 
perfectly eſtabliſhed within a few years aſter his advancing it, and that this was ſo without the aid of any ſtatute. It is obſerv- 
able alſo, that mr. juſtice Blackſtone conſiders Bratton and Fleta as clear authorities againſt lord Coke. But mr. Somner, whoſe 
very learned and extended diſcuſhon of this ſubject ſeems to have eſcaped the author of the Commentaries, though not inclined 
to an intire agreement with lord Coke, cites various paſſages of the ſame ancient authors, from which it appears, that their 
writings in this reſpect are contradictory. See in Somn. Gavelk. 91. a diſſertation on the queſtion, <vhbether the evrit DE 
RATIONABILI PARTE BONORUM wvas by the common law or by cuſtom. Nor is it a ſlight teſtimony of its being ſettled law in 
lord Coke's time not to allow of the writ % rationabili parte bonorum without a ſpecial cuſtom, that mr. Somner, whoſe 
book before cited was finiſhed as early as 1647 though not publiſhed till the reſtoration, obſerves on the order of partition under 
this writ, that it was then, and that not lately, antiquated and vaniſhed out of uſe in Kent and other counties, ſurviving only in 
the province of York and ſome few cities. 

(7) What under the cuſtom of the province of York ought to be deemed a reaſonable advancement ſufficient to bar the right 
to a filial portion, is largely diſcourſed upon in Swinburne on Teſtaments part 3. ſect. 18. For the caſes ſince Swinburne's time, 
ſee Eq. Caſ. Abr. 160. 161. 11+ Vin. Abr. 198. Burn's Ecclef. L. tit. ai. 

(8) Mr. Somner writes doubtfully on the preceding doctrine, and makes it queſtionable, whether the child advanced may 
not waive his former portion and elect to take benefit of the cuſtomary partition in the way of hotchpot. Somn. Gavelk. gr. 
By others the doctrine is abſolutely denied in another form, by inſiſting, that the advancement mult be equal to the cuſtomary 
ſhare; and that, if the child advanced can prove the advancement to be leſs, then ſuch child on the terms of throwing the ad- 
vancement into hotchpot is intitled to the benefit of the cuſtomary partition, notwithſtanding any declaration of the father to the 
contrary. Green's Priv. Lond. 52. 33. But in a caſe before lord chancellor Somers, the mayor and aldermen of London certifi- 
ed the cuſtom in terms not wholly agreeing either with lord Coke or with the differences from him before ſtated. According to 
. this certificate, though the advancement ſhall not be equal to the cuſtomary ſhare at the father's deceaſe, yet the child ſo ad- 


vanced 


— 


Lib. 3. Of ParcenersbyCuſtome. Sect. 270, 271. 


quant be donor et ſes heyres ma- 
veront aſcun rent ne ſervice de 
eux, ſinon que ſoit fealty, tanque 
le quart degree ſoit paſſe, Sc. Et 
pur tiel cauſe la ley eft, que el a- 
vera riens de les auters terres 
ou tenements diſcendus a Pauter 
parcener, &c. ſinon que el voile 
mitter les terres dones en frank= 
mariage en hotchpot, come eft 
dit. Et fe el ne voille mitter les 
terres dones en frankmariage 
en hotchpot, donque el navera 
riens del remnant, pur ceo que 
ſerra entendu per la ley, que el eſt 
Suffictentment avance, a que a- 
vancement el ſoy agree & luy ti- 
ent content. 


the donor and his heires ſhall 
have no rent nor ſervice of them 
but fealtie untill the fourth degree 
be paſt (1). And for this cauſe the 
law is, that ſhe ſhall have nothing 
of the other lands or tenements 
deſcended to the other parcener, 


&c. unleſſe ſhee will put the lands 


given in frankmariage in hotch- 
pot, as is ſaid. And if ſhe will not 
put the lands given in frankma- 
riage in hotchpot, then ſhe ſhall 
have nothing of the remnant, be- 
cauſe it ſhall be intended by the 
law, that ſhee is ſufficiently ad- 
vanced, to which advancement 
ſhee agreeth and holds her ſelfe 


Content. 


DE ceo enſueroit enconventence & choſe encounter reaſon que la ley ne 


voet ſuffer. 


Prod oft inconveniens aut contra rationem non permiſſum eff in lege. Hereby it appeareth, 


as it hath beene often noted, [o] that an argument ab inconvenient! aut ab eo quod eft contra 


rationem is forcible in law. [»] Nihil enim, quod eff inconveniens, eft licitum. 


Tanque le quart degree fort paſſe, Sc. Here by Sc. is implyed how the 


degrees ſhall be accounted, whereot ſufhcient hath beene ſaid before, 


Sect. 


JESME la ley eff THE ſame law 1s 


perenter tes 


270. 


Y theſe three Sc. in 
this ſection is implied, 


between the heirs that if either the donees dye 


heires de les donees of the donees in frank- before the anceſtor, or ſur- 


en frankmariage, et mariage, & the other 


vive the anceſtor and die 
before ſuch a partition, or 


les auters parceners, parceners, &c. if the if the donees and all the 


Sc. % les donees en 


frankmariage deviont 
devant lour aunceſter, 
ou devant tiel partt- 
tion, &c. quant a mit- 
ter en botchpot, &c. 


ET nota, que 
dones en frank- 
mariage fueront per 


donees in frankmari- parceners die before ſuch 


age die before their 
anceſtor, or before 
ſuch partition, 6c. as 


to put in hotchpot, 
&c. 


Sect. 271. 


AND note, that gifts 
in frankmarriage 
were by the common 


artition upon the putting 
into hotchpot, their 1ſuzs 
ſhall have the ſame bene- 
fit to put the lands into hotch- 
pot; for that benefit is herit- 
able, and deſcendible to the 
iſſues, 


Ontinue, Ce. By 
this Sc. is to be un- 
derſtood, that before the ſta- 
tute it was a fee ſimple, and 


178 


(Ant. 29. a.) 


Regula. 

[o} Vid. ſect. 138. 139. 231. 440. 
478. 488. 722. n 
LY] 40. Alf. 25. 

(Ant. 23. b.) 

Sect 20. 


| 
iſ! 
1 
| 
| 
| 


ſince 
(1) See ant. 21. b. 


vanced ſhall be excluded from any further part of the cuſtomary eſtate, unleſs the father ſhall by his laſt will or ſome other 
writing ligned with his name or mark dgclare the value of ſuch advancement, in which caſe the child advanced, bringing the ad- 
vancement into hotchpot, ſhall, notwithſtanding the Tater” declaration of having fully advanced the child, have as much more 
as will make the advancement a full cuſtomary ſhare. This certificate was conſidered by lord Somers as conclufive of the 
queſtion ; and has been fince referred to by lord chancellor Hardwicke, as ſettling the point. See the caſe of Chaſe v. Box in 
1. L. Raym. 484. & 1. Eq. Caf. Abr. 154. 19 which latter book the certificate from the city is given atlength. Sce alſo lord Hard- 
wicke's words in 1. Vef. 16. and thoſe of Forteſcue maſter of the rolls in 3. Atk. 45. Being therefore taken as the rule of future 
deciſion, the certificate demands particular attention. The reſult with reſpect to its operation upon the ſeveral ideas, which, as 
is before ſtated, have prevailed concerning this point of the cuſtom, may be thus ſtated Mr. Somner's notion, of a general right 
of election in the child advanced to waive his advancement and claim the cuſtomary ſhare, ſeems to fall to the ground; there 
being no election, except where the father under his hand aſcertains the advancement by confeſſing what its value was, and being 
{2 aſcertained it can be proved to be leſs than what the cuſtom gives.—The opinion, that the advanced child is univerſally at 
I-berty to prove his cuſtomary ſhare greater than the advancement and ſo intitle himſelf to the benefit of the cuſtomary partition, 
ſ-ems to faii z becauſe the terms of the certificate appear to admit no other evidence to aſcertain what the value of the advance- 
ment was, than the father's hand-writing, though it muſt be confeſſed, that excluding other evidence is ſcarce to be ſatis- 
facorily accounted for, unleſs the common reaſon of the difficulty of taking an account of ſuch advancements ſhall be deemed 
a tufficient one. As to lord Coke's repreſentation of the cuſtom, this alſo receives ſome qualification from the beforementioned 
certificate: for, though it leaves him perfectly right, where the father is filent about the advancement ; yet it croſſes lord Coke's 
oinion of the effect of the father's declaring the advancement to be in full, and makes ſuch declaration inoperative where the 
advancement admitted by the father's hand-writing is not aFually full and adequate. a (9) Here 
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116. 


Cap. a. Of Parceners by Cuſtome. Sect. 272, 273. 


ſince the 1 a fee 1 Ho. la common. ley de- 

it i t ts 
N # Big Lg) ne es want le flatute de tuteof Weſtm. ſecond, 
here ſaith) but not the eſtates, Veſiminſter ſecond, and have beene al- 
et tout temps puis ad waies fince uſed and 


for the eſtate is hangers as at 
large appeareth m the chapter 

cle uſe et continue, continued, &c. 
Sc. 


law before the ſta- 


(Ant. 21. a.) 


of eſtates in taile. And albeit 
our author here faith, that ſuch 
gifts have beene alwaies fince 


uſed and continued, yet now they be almoſt growne out of uſe, and ſerve now princi- 


HE lands given 
in frankmari- 
age and the lands 
in ſee ſimple muſt 
move from one an 


the ſame anceſtor, 


for the lands given 
in frankmariage are 
in reſpect of the 
advancement ac- 
counted in law, as 
hath beene ſaid (1), 
as if the ſame had 
deſcended from the 
fame anceſtor- who 
died ſeiſed of the 
fee ſimple lands, 
and there is no rea- 
fon to barre the 
donee of her full 
part of the tee fim- 
ple lands that de- 
ſcended from ano- 
ther anceſtor from 
whom ſhee had no 
ſuch advancement. 


Sect. 272. 


TJTEM, tiel mitter en 

Botehpat, &c. eft lou 
les auters terres ou te- 
nements que ne fueront 
danes en frankmariage 
deſcendont de les donors 
en frankmariage tant- 
ſolement ; car ſi les terres 
deſcenderont a les files per 
le pier le donor, ou per le 
mere le donor, ou per le 
rere ledonorou auter an- 
ceflor, et nemy per le do- 
nor, &c.laauterment eſt, 
car en tiel cas el, a quel 
tiel done en frankmart- 
ageeſt fait, avera ſa part, 
ficome nul tiel done en 


pally for moote caſes and queſtions in law that thercupon were wont to riſc, 


A LSO, ſuch putting in 
A Rebar, © 3 is, 
where the other lands or 
tenements which were 
not given in frankmariage 
deſcend from the donors 
in frankmariage only; for 
if the lands ſhall deſcend 
to the daughters by the 
father of the donor, or by 
the mother of the do- 
nor, or by the brother of 
the donor or other anceſ- 
ter, & not by the donor, 
&c. there it is otherwiſe; 
for in ſuch caſe, ſhee, to 
whom ſuch gift in frank- 
mariage is made, ſhal have 


frankmarriage uſt eſte 
Nemy per le fait, pur ceo que el ne 
donor, &c. Here fuit avance per eux, &c. 


Se. implieth no „ . 
more but that donor ems per un auter, Ce. 


that made the gift of 
frankmariage. The 
other two c. in this ſection need no explanation. 


her part, as if no gift in 
frankmariage had been 
made, becauſe that ſhe was 
not advanced by them, 
&c. but by another, &c. 


Sect. 273. 
ITEM, þ home ſeiſie 


de 3o acres de terre 
cheſcun acre de ovel an- 
nual value, eiant iſſue 
deux files come eſt avant- 
dit, et dona 15, acres de 


Y this ſcction and 
the Sc. here- 

in ſome have gather- 
ed, that the value of 
the lands ſhall be 
accounted as they 
were at the time 


of the gift in 


ALSO if a man be ſeiſed 

of 30 acres of land 
everie acre of equall annu- 
all value, and have iſſue 
two daughters as afore- 
ſaid, and giveth 15 acres 


Ce 
(x) Ant. 177. b. 


— 


(9) Here lord Coke extends the putting into hotchpot ſo as to make it for the beneſit both of the executors in reſpect of the 
teſtamentary third and of the wife for her third part. But Salkeld reports it as the opinion of fir Edward Northey, that the 
cuſtom requires the advanced ſhare to be brought into hotchpot for the benefit of other children only; and therefore that in caſe 
of there being no other child 4 * the advanced one, {ſuch child ſhall have his full orphan's part without any regard to what has 
been already reccived. Salk, 426. Sec further concerning this cuſtom of London a diſcourſe in juſtification of it in 2. Stow's Surv. 
of Lond. Strype's ed. of 1720. firſt Append. 61. aud the ſtatute of x1. G. 1. c. 18. For the caſes on the cuſtom and the ſtatute of 
11. G. 1. concerning it, ſee Eq. Caf. Abr. 150. to 160. the title cuflom of London in New Abr. Viner's Abr. and 2. Eq. Caf. Abr. 
Com. Dig. tit. guardian G. 2. and the contin. in ſame part, and Burn's Ecel. L. tit. ai. Add to theſe March. 107. Forreſt. 
130. Barnard. Ch. Rep. 439. 2. Atk. 43. 523. 644, and 3. Alk. 213. 616. Sce allo Flet. I. 2. p. 125,—Note, that though the 
11. G. 1. c. 18. enables making a will of the whole perſonalty not withſtanding the cuſtom, yet this is with the exception of freemen 
agreeing by writing upon or in conſideration of marriage or otherwiſe to be ſubject to the cuſtom. In this reſvet therefore 
there is a diffcrence in the form of the ſtatute alteration of the cuſtom as to London and the alteration as to Wales and the 
province of York, the ſtatutes as to theſe two latter not providing for an agreement to abide by the cuſtom. Perh1ps however 
jt may be doubted, whether an expre/s proviſion was neceſſary to create ſuch an exception; but on this pant 1 do not mean 
to offer any opinion. 

(10) Sce on the collation of goods Dig. lib. 37. tit. 6. 1. Dom. Civ. L. by Strab. 687.— The Roma lä in reſhect to the 
collation of goods deſerves the particular attention of the Engliſh lawyer; as our ſtatute for dilributio!n of the perional eftate 
of inteſtates contains a like proviſion to prevent children advanced in the liſe- time of the inteſtate trom having double portions, 
which was apparently borrowed in ſome degree from the co//at/s bonorum, and may therefore be confideralbly influenced the con» 
ſtruction by the rules of the Roman law and the doctrine of the civilians on that title. See 22. K 23. Ch. 2. C. 12. f. 8. Foirett, 


276. See alſo for the caſes in general on this part of the ſtatute of diſtribution, 11. Vin. Abr. 129, 2. Com. Dig, 144. Cun- 
tiuuation of ſame book 176. and Eq. Caf. Abr. 248. f 


Lib. 3. Of Parceners by Cuſtome. Sect. 273. 


ceo a le baron ove ſa file 
en frankmarriage, & mo- 
ruſt ſeiſie de les auters 
15 acres, en ceſt caſel au- 
ter ſoer avera les 15 a- 
cres iffint diſcendus a luy 
ele, et le baron et ſa feme 
ne mitteront en tiel cas 
les 15 acres a eux dones 
en frankmarriage en 
hotchpot ; pur ceo que 
les tenements dones en 
frankmarriage font de 
auxy grand et de bone an- 
nual value come les au- 
ters terres diſcendus, &c. 
Car fs les terres dones en 
frankmarriage font de 
tant egal annual value, 
gue le remnant ſont, ou 
de pluis value, en vaine 
el a nul entent tielx te- 
nements dones en frank- 
marriage ſerra mis en 
botchpot, &c. pur ceo gue 
el ne poit riens aver de 
les auters terres diſcen- 
dus, &c. car fiel averoit 
aſcun parcel de les tene- 
ments diſcendus, donques 
el avera pluis de annual 
value que ſa ſoer &c. que 
la ley nie voit, &c. Et ſi- 
come eſt parle en les caſes 
avantdits de deux files 
o de deux parceners; en 
meſine le maner eft en 
ſemblable cas, Jou font 
plufors foers ou pluſors 
parceners, ſalonque ceoque 
le caſe& le matter eſt &c. 


hereof to the huſband 
with his daughter in frank- 
mariage, and dies ſeiſed of 
the other 15 acres, in this 
caſe the other ſiſter ſhall 
have the 15 acres fo de- 
ſcended to her alone, and 
the huſband and wife ſhall 
not in this caſe put the 15 
acres given to them in 
frankmariage into hotch- 
pot, becauſe the tenements 
given in frankmariage are 
of as great and good year- 
ly value as the other . 
deſcended, &c. For if the 
lands | 
bee of equall or of more 
yearely value then the 
remnant, in vaine and to 
no purpoſe ſhall ſuch tene- 
ments given in frankmari- 
age bee put in hotchpot, 
&c. for that ſhe cannot 
have any of the other lands 
deſcended, &c. ſor if ſhee 
ſhould have any parcell of 
the lands deſcended, then 
ſhe ſhall have more in year- 
ly value then her ſiſter, &c. 
which the law will not, 
&c. And as it is ſpoken in 
the caſes aforeſaid of two 
daughters or of two parce- 
ners; in the ſame manner 
it is in the like caſe, where 
there are more ſiſters or 
more parceners, according 
as the caſe and matter 1s, 


&c. 
F ; 


2 in frankmariage 


frankmariage. But 
it is clear, that the 
value ſhall bee ac- 
counted as it was 
at the time of the 
partition; for if the 
donor purchaſe 
more land after the 
gift, or it the land 


given in frankma- - 


riage be by the act 
of God decayed in 
value, or if the 
remnant of the lands 
in fee ſimple be im- 
proved after the 
gitt, or 2 converſo, 
the law ſhall ad- 
judge of the value 
as it was at the 
time of the par- 
way (unlefle it 
bee by the proper 
act = default Pof 
the parties) as hath 
beene ſaid before 
in the former 
chapter. And ſome 
have collected up- 
on this ſection, 
that the reverſion 
in fee of the lands 
given in frank- 
mariage ſhall only 
deſcend to the do- 
nee; for otherwiſe 
the other ſiſter ſhal 
have more benefit 
then the donee, 
which ſhould bee 
againſt the reaſon 
of our author. 

In vaine & 
a nul entent, 
Sc. For it is a 
max1me in law, lex 
non precipit inutilia, 
quia inutilis labor 


flultus. 


' SeRK; 


I79 


(Ant. 32. a. 171, 3.) 


Regula. 


lib. 5. . 8 


Vid. ſect. 194. 558, 
9. 


Lib. 3. Cap. 2. Of Parceners by Cuſtome. Sect. 2 


(Ant. 192 b.) 


Seck. 
ET ef afeawiir, que terres ou 


fenements dones en frank- 
mariage ne ſerra miſe en hotch- 
pot, forſque ou terres diſcende en 
fee fimple; car de terre diſcendus 
en fee taile partition ſerra fait, 
ficome nul tiel done en frankma- 


| riage uſt eſte fait. 


FOR of lands intailed the donee in 1 ſhall have as much part as the other co- 


31. Al. pl. 14 


13. E. 2. tit. taile 26. 6. E. g. 
a. b. 4. E. 3. 49- 50. 


Bra. li. 2. fo. 77. 


parcener, becauſe, over and beſides the lan 


claimeth per formam domi, and both of the 
& woluntas donatoris c. obſervetur. 
* 


SeCt. 


ITEM nuls terres ſerra miſe 

en hotchpot ove auters, ſinon 
terres que fueront done en frank- 
mariage tant ſolement car þ 
aſeun eme ad aſtuns auters ter- 
res ou tenements 72 aſcun auter 
done en le tayle, el ne unques mit- 
tera liel terre iqſint done en hotch- 
pot, mes el avera ſa purpartie 
de le remnant diſcendus, &c. ſcili- 
cet a tant que J auter parcener 
avera de le meſme remnant. 


4 15 
. 


75, 276. 


274. 
AND it is to be underſtood, that 


lands or tenements given in 
frankmariage ſhall not bee put in 
hotchpot, but where lands deſcend 
in fee ſimple; for of lands deſcen- 


ded in fee taile partition ſhall be 


made, as if no ſuch gift in franke- 
mariage had beene made. 


given in frankmanage, the iffue in taile 


parceners muſt equally inherit by force of the gift, 


275. 


ALSO no lands ſhall bee put in 

hotchpot with other lands, but 
lands given in frankmariage on- 
ly: for if a woman have any other 
lands or tenements by any other 
gift in taile, ſhe ſhal never putſuch 
lands ſo given in 4otchpot, but ſhe 
ſhal haveher purparty of the rem- 
nant deſcended, &c. (videlicet) as 


much as the other parcener ha)} 


have of the ſame remnant. 


FOR if the anceſtor infeoffeth one of his daughters of part of his land, or purchaſe lands to 


him and her, and their heires, or 


giveth to her part of his lands in taile ſpeciall or ge- 


nerall, ſhe notwithitanding this ſhall have a full part in the remnant of the lands in tee 
ſimple ; for the benefit of putting &c. into hozchpot is onely appropriated to a gift in trank- 
mariage, (quia maritagium cadit in partem) which ſhall be (as is aforeſaid) accounted as par- 


cell of her advancement. 


Se. 


ITEM un outer partition poet 

eſtre fait enter parceners, 
gue variaſt de les partitions 
avantd:ts. 


Sicome y font trois, 


2.76, 


ALSO another partition may be 

made betweene parceners, 
which varieth from the parti- 
tions aforeſaid. As if there bee 


parceners, & le puiſne voet aver three parceners, and the youngeſt 
partition, .& les auters deux ne will have partition, and the other 
voillont, mes voilent tener en two will not, but will hold in par- 
parcenarie cea que à eu affi= cenarie that which to them belon- 


en 


Lib. 3. Of Parceners by Cuſtome. Sec. 277. 


ert ſans particion, en ceſte caſe, fi un 
part ſoit alot en ſeveralty al puiſne 
foer ſolonque ceo que el doit aver, 
donques les auters poient tener le 
remnant en parcenarie, & occu- 


pier en common ſans partition ſi 


els voilent, & tiel partition eft 4. 
ſets bone. Et |; apres Peigne on 
le mulnes parcener voile fayre 
partition inter eux de ceo que 
ile teignont, ils potent ceo bien 
faire quant a eux pleiſt. Mes 
ſou partition ſerra fait per force 
de briefe de partitione tacienda, 
la auterment eſt ; car la covient, 
que cheſcun . parcener avera ſa 
part en ſeveraltie, &c. 


Pluis ſerra dit des parceners 
en le chapter de Joyntenants, & 
auxy en le chapter de Tenants in 
Common. 


geth, without partition, in this 
caſe if one part be allotted in ſeve- 
ralty to the youngeſt ſiſter, accor- 
ding to that which ſhee ought to 
have,then the others may hold the 
remnant in parcenarie, and occupy 
in common without partition, if 
they will, and ſuch partition is 
good enough. And it afterwards 
the eldeſt or middle parcener will 
make partition betweene them of 
that which they hold, they may 
well do this when they pleaſe. But 
where. partition ſhall be made by 
force of a writ of partitione fact- 
enda, thereitis otherwiſe; for there 
it behoveth, that every parcener 
have her part in ſeveraltie, &c. 

More ſhall be ſaid of parceners 
in the chapter of Joyntenants, and 
alſo in the chapter of Tenants in 
Common. 


ERE it is to be obſerved, that this partition is good by conſent, for conſenſus tollit 
errorem ; but if it be by the king's writ, then cverie parcener mutt have his part. And 
here you may ſee that modus onwentio vincunt legem. 


En ſeveraltie, &c. 


Here by this Sc. is implied another kind of ſeveraltie than 


our author hath mentioned ; and that is, that the one parcener ſhall have the land in ſeveral- 
tie from the feaſt of Eaſter until the gule of Auguſt, (that is, the firſt of Auguſt) and the other 
in ſeveraltie from thence untill the feaſt of Eaiter, or the like, & Fc alternis wicibus to them 
and their heires in perpetnunumy whereof ſufficient hath beene ſpoken before, (1) 


— 


Cap. 3 - 
Oyntenants font, 
ficome home ſeiſie 

de certaines terres 

ou tenements, Se. 


Of Joyntenants. 


PEyntenants are, asif 
a man bee ſeiſed of 
certaine lands or te- 
nements, &c. and in- 


Sect. 277. 


1 agreeth not with 
| the original, (2) for 
it ſhould bec, yoyntenants 
font, ficome home ſeifie de 
certaine terres ou tenements, c. 
& ent enfeoffe deux, ou trois, 


& enfeoffe deux, trois, 
quater, ou pluſors, a 
aver & tener @ eux 
pur term de lour vies, 
oupur termed auler vie, 
per force de quel feoff- 
ment culeaſe ils font ſei- 


(1) Ant. 4. a. and 167. a. 


(2) Notwithſtanding lord Coke's cenſure of the text here, it agrees with the print of the two earlieſt editions, neither the 
edition by L. & M. nor the Rohan one having any of the words added by lord Coke, except ent before ene. But I think tha 
his addition ſeems requiſite to the ſenſe intended to be conveyed by Littleton, as well for the reaſon aſſigned by lord Coke, a 
becauſe otherwiſe Littleton's deſcription of jointenancy might be conſtrued to exclude an eſtate in Fee, which certainly could no 
Probably therefore the omiſſion of an eſtate in fee was an error in the manuſcript from which Littleton wa 
firſt printed. The addition of an eſtate in fee to Littleton's deſcription of Jointenancy was firſt introduced by Raſtell in his 
edition of 1524, which I was firſt led to obſerve by a note I was favoured with from mr. juttice Blackſtone. 


He his intention. 


(3) I take this reterence to Bracton to be erroneous. But in fol. 28. a. of Bracton there is a chapter, which connects with 
ittleton's on jointenaucy 3 the firſt branch of it being de donationibus factis pluribus fimul five ſucemſſi vs. See alſo Bratt. fo. 12. b. 
& 


feoffeth two, three, 
foure, or more, to have 
and to hold to them 
for term of their hives, 
or for terme of ano- 
ther's life, by force of 
which feoffement or 


ou quater, ou pluſors, a aver 
& tener à enx & a lour heires, 
ou leſſa a eux pur terme de 
lour wies eu pur terme dauter 
wie, per force de quel feoffe- 
ment ou leaſe, Sc. The error 
may eaſily bee perceived by 
that which is in print, 9% 
by force of which feoſſinent 
& or leaſc,” &. ergo there mult 


be 


13. Ao . 
(4) It ſhould be cap. 48. to which as a correſponding part of an almoſt co-temporary writer add Bract fol. 42. a, 


ä ö 


—  — 
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| 
1 
| 
| 


24- H. g. tit. Partic. 29. 
Regula. 


Bract. Ii. 4. fo. 262. (3) Brit. ca. 
33. & ſo. 112. Flet. lib. 3 ca. 4. 
10. & li. 6. ca. 47. (4) (2. Ro Abr. 
86.) 


eee, 


Av 
LL 


Lib. 3. 


7. F. 4- 29. 11, H. 4. 26. (f. Co. 
62.) 


Flet. lib. 6. ea. 47. Bradt. lib. 3. 
fol. 435. a. (Noy 13. Ant. 164. 
Cro. Jam. 8g. 166. Pot. fect. 


311.) 


80. E. 3. 2. 17. Aff. 14. 14. A. 
12. 8. Aſſ. p. 30. 10. E. 3. 47. 
10. All. 22. 23. II. 8. tit. dif- 
ſciſ. p. 77. 28. Aſſ. 21. 27. Aff. 
30. 12. E. 4.9. 7. E. 4. 7. b. 38. 
AL. 7. 21. II. 7. 35. 29. Afl. 30. 
21. H. 8. 25. 35. H. 6. 61. 21. E. 
4. 46. 15. E. 4. 15. F. N. B. 
179. g. (Mo. 53. Poſt. 374. a. 
Ant. 10. a. 1. Ro. Abr. 660. Poſt, 
188. a.) : 


Sect: 2 7 8. 


ies, tiels ſont joyn- leaſe they are ſeiſed, 
There be alſo joyntenants fenants. theſe are joyntenants. 


by other conveyances than Littleton here mentioneth, as by fine, recoverie, bargaine and 
ſale, releaſe, confirmation, &c. So there be divers other limitations than Littleton here ſpeak- 
eth of: as if a rent charge of ten pounds be granted to A. and B. to have and to hold to them 
two, wiz. to A. untill he be married, and to B. untill he be advanced to a benefice, they be 
joyntenants in the meane time, notwithſtanding the ſeverall limitations, (1) and if A. die be- 
fore marriage, the rent ſhall ſurvive ; but if 4. had married, the rent ſhould have ceaſed for 
a moitie, & c > converſo on the other ſide, 

Littleton having ſpoken of one kinde of tenants pro indiviſe, viz. of parceners, commeth 
now to another, 1 and firſt of joyntenants of freehold. It an alien and a ſub- 
ject purchaſe lands in fee, they are joyntenants, and the ſurvivorſhip ſhall hold place, (2) 
et nullum tempus occurrit regis upon an bikes ice found, 


Joynt enants. So called, becauſe the lands or tenements &. are conveyed to them 
joyntly, conjuntim feoffati, &c, or Fa conjunftim tenent, and are diſtinguiſhed from ſole or 
ſeverall tenants, from parceners, and from tenants in common, &c. and anciently they were 
called participes, & uon haredes. And theſe joyntenants mult joyntly implcad and joyntly be 


Cap. 3. Of Joyntenants. 


be feoffment and teaſe ſpoken 
of before. 


* 


impleaded by others, ( 3) which propertie is common betweene them and coparceners ; but 


joyntenants have a ſole qualitie of ſurvivorſhip, which coparceners have not, Littleton, 
having now ſpoken of parceners and of joyntenants of right, doth next ſpeake of joyntenants 
by wrong. 


Sect. 278. 


JTEM f deux ou 
trois, Sc. difſeiſont 
un auter d aſcun ter- 


Littleton here ſpeaketh. res ou Tenements @a 

Sc. In the firſt Ee. hour uſe demeſne, 
nothing is implied but foure donques les diſſet- 
or five, or more; But in the fours font ſoynte- 


latter c. many things be to 
bee underſtood. As of diſſei- nants. Mes als dif= 


T is to bee obſerved, 
that ſome diſſeiſors be 
tenants of the land, and 


ſome be no tenants of the 
lands ; & of both theſe kinds 


AL ſo if two or three, 

&c. diſſeiſe ano- 
ther of any lands or te- 
nements to their own 
uſe, then the diſſęiſors 
are joyntenants. But 
if they diſſeiſe ano- 
ther to the uſe of 


ſors — de no „ ſeiſont un auter al uſe one of them; then 
are coadjutors wher its „ . a 
Hleton here ſpeaketh, ſome 4 un de eux, dongues they are not joyn- 
counſellors, commanders, % ne font joynte= tenants; but hee to 


&e. when the difleifin is not 
to bee done to any of their 
uſes. Alfo if A. diſſeiſe one 
tothe uſe of B. who knoweth 
not of it, & R. aſſent to it, in 
this caſe til the agreement, 
A. wus tenant of the land, & 
after agreement B. is tenant 
of the land, but both of them 


whoſe uſe the diſſei- 
ſin is made is ſole te- 
nant, and the others 
have nothing in the 
tenancy, but are call- 
ſont appels coadjutors ed coadjutors to the 
be difleiſors : for omnis rati- le difjeiſin, Se. diſſeiſin . 

habitioretrotrahitur 6 man- 


dato eguiparatur. (4) And it is worthie of the obſervation, and implied alſo in the latter Oc. 
that ſeeing coadjutors, counſellors, commanders, &c. are all diſſeiſors, that albeit the diſſeiſor 
which is tenant dieth, yet the aſſiſe heth a ainſt the coadjutor, counſellor, commander, &c, and 
tenant of the land, (5) though he be no ifle1for. (6) 

[4] The demandant and others in a precipe did diſſeiſe the tenant to the uſe of the others, 
and the writ did not abate ; for the demandant was a diſſeiſor, but gained no tenancy in the 
land, for that he was but a coudjutor, | : | 

A man diſſeiſeth tenant for lite to the uſe of him in the reverſion, and after he in the re- 
verſion agreeth to the diſſeiſin, it is ſaid, that he in the reverſion is a diſſeiſor in fee, for by 


the diſfettin made by the ſtranger, the revertion was diveſted, (7) which (ſay they) cannot bee 


nants; mes celuy @a 
que uſe le diſſeiſin eſt 
fait eft fele tenant, & 
les auters wont riens 


en le tenancie, mes 
Poſt. 245. 2. 258. a.) 


(1. Ro. Abr. 66g.) 


ſa] 50. E. g. 2. (Cro. Cha. gog. 
1. Ro. Abr. 661. 662. Polt. 
323. a.) 


reveltcd 


(1) See ant. 169. b. poſt. 183. b. Hob. 171. and Shephard's Common Aſſurances 389. In the two latter books, eſpecially in 
Hobart, there is a variety of curious matter expounding the nature and uſe of a /c//icet and how far it may qualify the pre- 
aniſes or habendum in a conveyance. See alſo r. P. Wms. 18. and the caſe of a bond to two with a /c//icet ſevering the money 
between them in Dy. 350. Lord Hobart ſeems to conſider the /c7/iret as a ſort of ancillary clauſe, which may explain, but can- 
not operate in abſolute contradiction of the premiſes or habendum. In a Coke upon Littleton 1 have the learned annotator conliders 
the ſcilicet as leſs potent than the habendum, obſerving upon the caſe here ſtated by lord Coke, that though the //7icet cannot 
ſever the joint eſtate given in the premiſes. and the habendum, yet that the habendum might ſo controul the premz/es. He therefore 
holds, that if the grant of ten pounds had been to A. and B. hab-ndum to A. till he be married, and to B. till he be advanced to a 
benefice, there they would be tenants in common. This nice diſtinction between the habendum and the ſeilicet in point of effect 
I leave to the conſideration of the learned reader. 

(2) See poſt; x86. a,—Lord Coke in his reports qualifies this by adding 2177 office found unter the great ſeal. s. Co. 52. b. But 
if the natural-born ſubje& ſurvives the alien, and then the king's title is found by office, ſhall it by relation tothe creation of the 
Jointenancy defeat the ſubject's title by ſurvivorſhip ? The words of lord Coke both here and in the 5th report are ambiguous. 
His firſt words here favour the ſurviving jointenant. But his ſubſequent introduction of the rule of nu, i-mpus oceurrit regis 
with the qualification in the 5th report, tends to a different concluſion. Though too lord Coke takes norice of a joint purchale 
bs Ger alien and a ſubject, yet there is not enough to ſolve the difficulty. See polt. 288. a. See as to this point of relation in 
offices finding the king's title W. Jo. 78. and Nichols's caſe Plowd. 48r. 

(3) See the ſtatute de confuntim feoffatis 34. E. 1. lord Coke's notice of it in 2. Iuſt. 527, and Theloall's Dig. Orig. Br. in the 
chapter on jointenanta in b. 2. fol. 456. 

(4) But infants and femes covert are exceptions to this rule; for command ment before or agreement after is not ſufficient to 
make them diſſeiſors, but it muſt be by their adtual entry or their own proper act. Poſt. 357. b. F. N. B. 179. G. 3. II. 4. 
17. a. Alſo in the caſe of perſons of full age, if a diſſeiſin to the uſe of another be accompanied with a forcible entry, his /irb/e- 
quent agreement, though it makes him a diſſeiſor, ſhall not charge him with the force on the ttatute of 8. Heu. 4. actual 
entry being neceſſary for that purpoſe. Ant. 16. a. & b. 

(5) TUG is, he 8 is ſeiſed of the freehold by title from the diſſeiſor, as by feoffment leaſe or deſcent from him. 

6) Sce ant. 184. b. 

(7) Why diſſeiſin of tenant for life makes a fee in the diſſeiſor is thus accounted for by lord Hobart with his uſual peculiarity 
and energy of phraſe. A grant to J. S. and bis heirs during the life of J. D. is no fee, but a ſpecial occupancy, as is relolved 
in Chudleigh's caſe. But a diſſeifin of an eſtate for life by neceſſity in law makes a gu fee; becauſe wrong is unlimited, 
and ravens all that can be gotten, and is not governed by terms of the eſtates, becauſe it is not contained within tules.”” Hob. 323. 


Lib. 3. ; 


Coadjutor, 
a fellow helper. 


ET nota que dif- 
. ſeifin oft proper-= 
ment, lou un home 
entra en aſcun terres 
ou tenements lou fon 
entre n'eſt pas con- 
geable, & ouſta celuy 
que ad franktene- 
ment, Se. 


Seck. 279. 


AND note that diſ- 

ſeilin is properly, 
where a man entreth 
into any lands or te- 
nements where his en- 
try is not congeable, 
& ouſteth him which 
hath the freehold, 
&c. 


Of Joyntenants. Sect. 279, 280. 


reveſted by the agreement of him in the reverſion, for that it maketh him a wrong doer, and 
therefore no relation of an eſtate by wrong can helpe him. (1) 


Coadjutor oft qui auxiliatur alteri, and is derived à coadjuvando, Anglics 


T deſcription of a diſ- 
ſeiſin and the Sc. in 
this place is underſtood one- 
ly of ſuch lands and tene- 
ments whereunto an en 

may bee made, and not of 
rents, commons, &c. (2) 
whereof ſufficient hath been 
ſaid before (3) in the chapter 
of rents ; — ſon effect Lit- 
tleton deſcribed it before the 
edition of his book. And note 
here, that every entry is no 


diſſeiſin, unleſſe there be an ouſter alſo of the freehold. And therefore Litileton doth not ſet 
downe an entrie onely but an ouſter alſo, as an entry and a claimer, or taking of profits &c. 


Now as there be joyntenants by diſſeiſin, ſo are there joyntenants by abatement, intrufion, 
and uſurpation, all which are included in the latter c. 


ET oft aſcavoir, 
RT la nature de 


Joyntenancie eſt, que 
celuy que ſurveſquiſt 
avera ſolement l' en- 
tier tenancie ſolon- 
ques tiel eſtate que il 
ad, ſi le joynture ſoit 
continue, &c. Sicome 
fi trois joyntenants 
font en fee ſimple, & 
Pun ad iſſue & devie, 
uncore ceux que ſur- 
 veſquont averont les 
tenements entier, & 
Fifſue n'avera r1ens. 
Et þ6 le ſecond joynte- 
nant ad iſſue & deve, 
uncore le tierce que 
ſurveſquiſt avera les 
tenements entier, & 
euxaveraaluy® a ſes 


(1) Acc. 277. b. To what lord Coke has written on iin 
I have adds the following references relative to procurers of treſpaſs, namely 11. H. 7. 6. a. 12. H. 7. 14.4. 21. H: 7. 22. a. 


13. H. 7.13+ a 


Seck. 185 


AND it is to be un- 

derſtood, that the 
nature of joyntenancy 
is, that he which ſur- 
viveth ſhall have only 
the entire tenancie ac- 
cording to ſuch eſtate 
as he hath, if the joyn- 
ture be continued, &c. 
As if three joynte- 
nants bee in fee ſim- 
ple, and the one hath 
iſſue and dieth, - yet 
they which ſurvive 
ſhall have the whole 
tenements, and the iſ- 
ſue ſhall have nothing. 
Andiftheſecond joyn- 


tenant hath iſſue and 


dye, yet the third 
which ſurviveth ſhall 
have the whole tene- 


CT he joynture foit 
continue, &c. 


Here by this c. many 
points of learning are to bee 
obſerved. As that it is proper 
to joyntenants onely to have 
lands by ſurvivor ; for no 
ſurvivor of other tenants 
pro indiviſo ſhall have the 
whole by ſurvivor, but on- 
ly joyntenants: and this is 
called in law jus accreſcendi. 
Omnnes feoffati ſunt fimul ha- 
bendi & tenendi, nec totum 
nec partem ſeparatam nec per 
fe, ſed ut be eorum 4 
habeat cum aliis in communi; 
& cam unus moriatur, non de- 
ſcendit aliqua pars hæredi mo- 
rientis, nec ſeparata nec in com- 
munii ante mortem omnium, 
ſed pars illa communis per jus 
accreſcendi accreſcit fuperfiti 
bus de 2 ad perſonam 
uſque ad ultimum ſuperſlitem. 

ut although ſurvivorſhip 
bee proper to joyntenants, 
yet it is not proper quarts 
modo (that is) omni, ſoli & 
ſemper ; for there may bee 


. 


procurement, à learned annotator in a Coke upon Littleton 


(2) In reſpe& to diſſeiſin of rents, read poſt. 306. b. 323+ a. & b. 
(3) Ant. ſect. 233- and the comment thereon. 


5 A 


9. E. 4. 2. 34. Afi. 11. 19. 26. 
Al. 17. 41. Aff. 10. 24. E. 3. 51- 
Pl. Com. 89. Parſon de Hony 
Lane 7. Aſſ. 10. 11. Afl. 25. 12. 
E. g. tit. Aſſ. 88. 45. All. 7. 0. 
All. 19. 39. Al. 1. 18. E. 2. 


I A 


„„ — Ee rc = 
— 
- 


— 
m_ 


Bracton lib. 4. fol. 262. b. Brit- 
ton cap. 35. Fleta lib. g. ca. 4. & 
Ca. 10. 49. E. 3. fol. 3. 6. 


9. Co. 73. b.) 


(1. Sid. 6.) 


11 39. Aff. p. 19.30. H. B. tit. 
vile B. Dyer g. Elis. 190. 49. 


E. 3. 16. 2. Eliz. Dyer 177. 23. 


Elif. Dyer 371. 4. Eliz. Dyer 
210. (Mo. 61. 311.) 


10. H. 4. 2. & 3. 14. H. 4. 34. 
39. H. 6. 42. 31. All. 20. 33. 
H. 8. joynt. Br. 62. 30. II. 8. 
condition Br. 190. 


100 38. H. 8. Dyer 62. 27. H. 8. 


ol. 6. (3. Co. 91. Yelv. 23. 26. 


Cro. Elz. 91g. 914. 


2 Paſch. 45. Eliz, in the king's 
nch betweene King and Hob- 


bes. (Hutt. 127.) 


ſe] 21. R. 2. judgment 263. 
(Ant. 132. b.) 


: 5 it Mall not ſurvive. But 


Cap. 3. Of Joyntenants. Sec. 281! 


ments to him and to 
his heires for ever. But 
otherwiſe it is of par- 
ceners; for if three par- 
ceners be, and before 
any partition made the 
one hath iſſue and dy- 
. eth, that which to him 
belongeth ſhalldeſcend 
to his iſſue, & if ſuch 
parcener die without 
iſſue, that which be- 
longs to her ſhal de- 
ſcend to hercoheires, fo 
as they ſhal have this 
by deſcent and not by 
ſurvivor, as joynte- 


joyntenants, \though' ee Heires a "Fouts ſours, 
e not equall benefit ot ſur- A1 1 
vivor on both ſides. As if a es auterment eſt 
a CEN 1778 7 75 pull de parceners; car #/ 
during the lite ot . it . * * 
dyeth, A. hall have all by the das Parrceners font, 
ſurvivor, but if A. dyech B. & devant aſeun par- 
all have nothing. (1) tition fait Fun nd o- 
Two or more may have a , 
truſt or an authoritie com- ſue & devie, ceo que a 
mitted to them joyntly, and luy affiert diſcen ara 
a ſon iſſu. Et ſi tiel 
farcener moruſt ſans. 
ue,  donques ces que 
a lui affiert diſcenara 
a ſes cobeires, int, 
gue ils averont ceo per 
diſcent, & nemy per 
ſurvivor, come joyn= 
tenants averont, Cc. 


erein are divers diverſities 
to be obſerved, Firſt, there is 
a diverfitic betweene a naked 
truſt or an authoritie, and 
a truſt or authoritie joyned 
o ancftate or intereſt. (2) Se- 
condly, there is a diverſitie 
between authorities created 
by the partie for private 
cauſes, and authoritie created 
by law tor execution of juſ- 
tice, As for example, [5] it u 
man deviſe that his two exe- 
cutors ſhall ſel his land, it one nants (hall have, CC. 
of them dye, the ſurvivor ſhal not ſell-it ; (3) but if he had deviſed his lands to his executors. 
to be ſold, there the ſurvivor ſhall ſell it; which diverſitie is implyed by our guthor, for hee 
ſaith, that he that ſurviveth ſhall have the entire tenancie. 

It a man make a letter of atturney to two, to do any act, if one of them dye, the ſurvivor 
ſhall not do it: but if a wenire facias be awarded to toure coroners to impannell, and returne 
a jury, and one of them dye, yet the other ſhall execute and returne the fame. 

It a charter ot feoffinent [e] be made, and a letter of atturney to foure or three joyntly and 
ſeverally to deliver ſcilin, two of them cannot make liverie; becauſe it is neither by them 
feure or three joyntly, nor any of them ſeverally : but if the ſherite upon a capias directed to 
him make a warrant to foure or three joyntly or ſeverally to arreſt the defendant, two of them 
may arreſt him, becauſe it is for the execution of juſtice [4] which is pro bono preblico, and 
theretore ſhall be more tavourably expounded, then when it is onely for private; and ſo hath 


it beene adjudged. (4) Jura publica ex privato promiſcue decidi non debent. 


Et devie. 


Note there is a naturall death anda civill death, and Littletou's caſe is to be 


intended of both; and therefore [c] if two joyntenants be, and one of them cntreth into reli- 


gion, the ſurvivor ſhall have the whole, (5) 


Sect. 


ET come le ſurvivor tient lieu 

enter joyntenants, (6) en 
meſme le maner il tient lieu enter 
etx queux ont joynt eftate ou po- 


Ichlion ove auter de chattel real ou 


perſonal. Sicome fi leas de terres 
ou tenements ſoit fait a pluſors 
pur terme des ans, celuy, que 


jſurveſquiſt de les lefſees, avera 


les tenements a luy entier du- 


rant le terme per force de meſme 
le leut. Et ſi un cbival ou un au- 


281. 


'AND as the ſurvivour holds 

pulace betweene joyntenants, 
in the ſame manner it holdeth 
place betweene them which 
have joynt eſtate or poſſeſſion 
with another of a chattell, reall 
or perſonall. As if a leaſe of 
lands or tenements bee made 
to many for terme of yeares, 
hee, which ſurvives of the leſſees, 
ſhall have the tenements to him 
only during the terme by force of 


ter 


(1) See further as to benefit of ſurvivorſhip on one fide only, poſt. 193. a. 239. b. & Dy. 10. b. 
(2) See ant. I12. b. 173. a. poſt. 297. a. 


(3) In a former part I have ventured to make a doubt of this, and to contend that the power.to.ſell being given to the cx» 


ecutors by reaſon of an office and intereſt, which do go to the ſurvivor, may well furvive with them. Sec ant. u 
() See acc. as to warrant of the peace to two, Lambard's 


Juſtice ed. 1602 p. 84. 


OLE 2. to 113. a. 


(5) See ant: nete g. of fol. 3. b. and note 1. of fol. 132. b. Add Ley's caſe 2. Ro. Abr. 43. 
(6) Cc. in L. & M. aud Roh. 
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Lib. 3. Of Joyntenants. * SeCt. 282, 283. 


ter chattel perſonal ſont done a the ſame leaſe. (1) And if a horſe, 

plufors, celuy que ſurveſquiſt a- or any other chattell perſonall be 

vera le chival ſolement. given to many, hee which ſurviv- 
eth ſhall have the horſe onely. 


EREBY it is manifeſt, that ſurvivor holdeth place regularly as well betweene 'joynte- (Cro. Eli. 3. 2. Ro. Abr. 86. 


y nants of goods and chattels ! in poſſeſſion or in right, as joy ntenants of inheritance or 87.) 
reehold. 


Chattell, Or Catell, whereof commeth the word uſed in law [V] Catalla, and is as 7 ] Regiſt. origin. 139. 244. 
Littleton here teacheth, twofold, viz, reall and perſonall, and putteth examples of both. — og 2. 39% H. 6. 35. 
and ford Pr. 45. 


Seck. 282. 


N the ſame manner 

it is of debts and 
duties, &c. for if an 
obligation be made to 
many for one debt, 
hee which ſurviveth 
ſhall have the whole 
debt or dutie. And 
ſo is it of other co- 
venants and con— 
tracts, &c. 


N meſme le maner 
E 754 dets & 
Abies, Sc. car fi 
un obligation ſoit fait 
a pluſors pur un debt, 
celuy que ſurveſquijt 


avera tout le det ou 
dutie. Et iffint eft 
d'auters covenants & 


contracts, &c. (3) 


Now. he ſpeaketh of debts,” 


duties, covenants, con- 
tracts, &. (2) 


Dets & autyes, Se. 
Here by force of this Sc. (1. Ro. Abr. 6.) 
an exception is to bee made 
of two joynt merchunts; for F. N. B. 127. E. 28. E. 3. 7 
the wares, merchandizes, 
debts, or duties, that they 
have as joynt-merchants or 
parteners, ſhall not ſurvive, 
bur ſhall goe to the executors a 
of him that deceaſeth; and (An. 172. 2, Cro. Jam. 306. 
this 1s per legem re cw, As. Aber. 6., Cro. Cha. 30. 


d. 230. 
' which (as hath beene ſaid) om” 9) 
is part of the lawes of this realm, for the advancement and continuance ot commerce and trade, 


which is pro bony publico, for the rule is, that jus accreſcendi inter mercatores pro bent Acio coms- 7 HTC 
mercii locum non habet. (4) A . . 1 
And to the latter Sc. in this ſection the like exception muſt be 8 * 2 : 
RESO 2 7 | 
K or ; 
; FP a : ? 
get. 283. e e 
e 2 92 422 : 
Af (Bro ie 
ITEM aſcuns join- ALSO there may be FJ LS ont foynt A Vide fed. 9 . (Poſt. 189. ** gr. ,, 
tenants potent eſtre, ſome joyntenants, Fate pur terme de HE Hen, 
que poient aver Joint which may have a bur deux vies, Ec. . Ae 5 — 


eflate, et eftre foin- 
tenants fur terme de 
four vies, ef uncore 
ile ont ſeverall enhe- 
ritances. Si come ter- 
res foient dones 4 
deux homes et a les 
heires de hour deux 
corps engendres, en 
ceſt caſe 
ont joint eſtates 


22 
terme de lour deux 
vies, et uncore ils ont 


46. b. 


11. Co. 


les donees- 


joint eſtate, & be joint- 
tenants for terme of 
their lives, & yet have 
ſeverall inheritances. 
As if lands be given to 
two men and to the 
heires of their two bo- 
dies begotten, in this 
caſe the donees have a 


joint eſtate for. term of fem poient 


their two lives, and yet 
they have ſeverall in- 


Note, albeit they h: are 
ſeverall inheritances in 
taile, and a particular 
eſtate for their lives, vet 
the inheritance doth not 
cxecute and fo breake the 
joyntenaney, but they 
are joyntenants for lite, 
and tenants in common 
of the inheritance in 
tay le. 


Si come home & 


aver, 
Sc. Here a diverſity 


is implyed, when the c- 


ſtate 
heritances; forit one of limited by one conv eyance, 


of inheritance is 


as 


Vide Weſtcote's caſt 2. Co. 60. 
61. (1. Sid. 83.) 


(i) And this benefit of ſur vivorſhip takes 1 on a leaſe for years to two, howh one af the leſſees dies before entry. Ant. 


(2) See further, as to things of which there ſhall be a ſurvivorſhip, and where expreſs words are neceſſary to give that benefit, 


b. 2. Ro. Abr. 86. B. 2. 2. P. Wms. 672. and tit. ſurvivor in Vin. Abr. and tit. jointenants B. 1. & D. ibid. 
(3) No &c. in L. & M. or Rob. 


(4) Sce more fuliy as to this 2. Brownl, 99. See alſo acc. Noy IP 


(5) Thele additional references are retawed, though they t-arce deſerve it; for they only relate to different inſtances of the 
lex mercatoria, and do not touch the particular rule againk the jus accreſcenctt. 
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— n for the other moity 
— ef 2 ne i Meer holdeth it ſtill for lite 


the reverſion of that moi- 
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Lib. 3. 


Cap. 2. 


as in this caſe it is, there 
are no ſeverall eſtates to 
drowne one in another. 
But when the ſtates are 
divided in ſeverall con- 
veiances, their particular 
eſtates are diſtinct and di- 
vided, and conſequently 


the one drownes the other. 


Vid. 12. E. 4 2. b. 


(Seft. 285.) 


39. H. 6. 2. b. 


4. Leon. 37. Polt. 299. b. Cro. 


60. 261.) 


Jam. 2 


EEE 
22 . 


See 


| LA» ＋ —— ̃ — . And ſo it is, if a 


[2] Weſcots caſe, ubi ſupra. 


L.. 9 


A S.. 
„„ 7 . :, ; 
L t, e. 22 2 £ 
P ” Ibid m 7+ H. 6. 7 . : 
ton tn dence? MA, — nn 7 « 

tr Ha ng hd eee Lol 


2 a: 


| 8 See poſt. 184. b. 


3 l. 494820 ranteth the reverſion to ad eſtate pur terme de 


— A — . . 
MEAS SCE SY of them in fee, the joyn- 
L . .. 4 


l —— 4 bw 


As if a leaſe bee made to 
two men for terme of their 
lives, and after the leflor 


granteth the reverſion to 


them two, and tothe heires 
of their two bodies, the 
joynture is ſevered, and 
they are tenants in com- 
mon in poſſeſſion. And it is 
further implied, that in this 
caſe of Littleton there is 
no diviſion betweene the 
eſtate for lives, and the ſe- 
verall inheritances ; for in 
this caſe they cannot con- 
vey away the inheritances 
after their deceaſe, (1) for 
it is divided only in ſuppo- 
fition and conſide ration of 
law, and to ſome purpoſes 
the inheritance 1s {aid to be 
executed, as ſhall bee ſaid 
hereafter. 

If a man make a leaſe 
for [V/] life, and after gran- 
teth the reverſion to the 
tenant for life and to a 
ſtranger and to their heires, 
they are not joyntenants 
of the reverſion, but the 


L reverſion is by act of law Die. 
222, Hee Emo 3Lezexecuted for the one moi- 


tie in the tenant for life, 


Of Joyntenants. 


ſeverall inberitances; 
car fi Pun des donees 
ad iſſue et devy, I auter 
que ſurveſquiſt avera 
taut per le jurvivor pur 
terme de ja vie, et | 
celuy que ſurveſqui/t 
auxy ad iſſue et devy, 
donques iſſue del un 
avera un moitie, & 
Fiſſue del auter avera 
Pauter moitie de la ter- 
re, et ils tiendront la 
terre enter eux en com- 
mon, et ne ſont pas 
joyntenants, mes ſont 
tenants en common. Et 
la cauſe, pur que tielx 
donees en tiel cas ont 
joynt eſtate pur terme 
de lour vies, eſt, pur ceo 
8 al commencement 
es terres fueront dones 
a eux deux, les queux 
parols fans pluts dire 
font joint eftate a 
eux pur terme de lour 
es, Car fi home voit 
leſſer terre a un auter 
per fait ou ſans fait, ni- 
ent feaſant mention quel 


ty to the granted. A ge L/f97* il averoit, et de 


maketh a leaſe [ g] to two 
for their lives, and after 


ture is ſevered, and the re- 
verſion is executed for the 
one moitie, and for the o- 
ther moitie there is te- 


* £& . 
| F4 nant for life the reverſion 


to the grantee (2). 
If leſſee for lite grant- 


7. eth his eſtate to him in the 


reverſion, and to a ſtran- 
ger, the joynture is ſeve- 
red, and the reverſion exe- 
cuted for the one moitie 


by the act of law. (3) 


man reo fait liverie de ſci- 


ſin, en ceo caſe le leſſee 


Ja vie; et 1ffint entant 
que les terres fueront 
dones a eux, ils ont 
joint eſtate pur terme 
de lour vies. Etlacauſe, 
pur que ils averont ſe- 
veral enheritances eſt 
ces, entant que ils ne poi- 
ent aver per nul palſibi- 


Sect. 2 8 3. 


the donees hath iſſue 
and dye, the other 
which ſurviveth ſhall 
have the whole by the 
ſurvivor for terme of 
bis life, and if he which 
ſurviveth hath alfo iſ- 
ſue and die, then the 
iſſue of the one ſhall 
have the one moitie, & 
the iſſue of the other 
ſhall have the other 
moity of the land, and 
they ſhal hold the land 
betweene them in com- 
mon, and they are not 
joyntenants, but are te- 
nants in common. And 
the cauſe, why ſuch 
donees in ſuch caſe 
have a joynt eſtate for 
terme of their lives, is, 
for that at the begin- 
ning the lands were gi- 
vento them two, which 
words without more 
laying make a joynt e- 
ſtate to them for terme 
of their lives. For if a 
man will let land to a- 
nother by deed or 
without deed, not ma- 
king mention what e- 
ſtate he ſhall have, and 
of this make liverie of 
ſeiſin, in this caſe the 
leſſee hath an eſtate for 
terme of his life; and ſo 
in as much as the lands 
were given to them, 
they have a joint eſtate 
for term of their lives. 
And the reaſon why they 
ſhall have ſeveral inhe- 


lity 


2) Vid. Hil. 35. Eliz. B. R. rot. Ne. 96. Perkins & Pecke Dy. 12. 41. E. 3. 21. 21. H. 6 A 1; 
k p . : . . . . . . 5 40. 409. . 5. E. 3. 2.— III. . El:s. 
Dickſon v. Mar/h B. R. rot. No. 103. Deviſe to eldeft fon and another for life. Held, that they are 3 . 4 the fee „ 47 z bat 


male. Hal. MSS. See as to the latter caſe Cro. 
(3) See poſt. 192. 200. b. 325. 2. 


Jam. 260. 


Lib. 3. 


lity un heire enter eux 
engender, ſicome home 
et feme potent aver,&c. 
donque la ley voet que 
lour eflate et lour en- 
heritance ſoit tiel come 
reaſon voet, ſolonque la 
forme et eſtect des pa- 
rols del done, & ces eſt 
a les heires que Fun en- 
gendra de ſon corps per 
aſcun de ſes femes (1) 
Sa les beiresquel auter 
engendra de fon corps 
per aſcum de ſes femes] 
Sc. „ind il covient per 
neceſſitie de reaſon, que 
ils averont ſeveralx 
tberitancess It en 
tiel cas fi Fifſue d un 
des donees apres 1a 
mort des donees de- 
vie, int gue il n'ad g= 
cun iſſue en vie de ſon 
corps engendre, donque 
le donor ou ſon heire 
poit enter en la moity 
come en ſoa reverſion, 
Sc. coment que Fautre 
des donees ad iſſue en 
wie Sc. It la cauſe eft, 
queentant que les enhbe- 
ritances font ſeveral 
Ec. le reverſion de eux 
en ley oft ſeveral, Sc. et 
le furvivor del iſſue del 
auter ne tiendra pas 
lieu dq aver Jeulierte. 


vor of the iſſue of the 


Of Joyntenants. 


ritances is this, inaſ- 
muchas they cannot by 
any poſſibility have an 
heir between them in- 
gendred, as a man and 
woman may have, &c. 
the law will that their 
eſtate & inheritance be 
ſuch as is reaſonable, 
according to the forme 
& effect of the words 
of the gift, & this is to 
the heires which the 
one ſhall beget of his 
body by any of his 
wives, and to the heirs 
which the other ſhall 
beget of his body by 
any of his wives, &c. ſo 
as it behoveth by ne- 
ceſſitie of reaſon, that 
they have ſeveral inhe- 
ritances. And in this 
caſe if the iſſue of one 
of the donees after the 
death of the donees dye, 
ſo that he hath no iſſue 
alive of his body be- 
gotten, then the donor 
or his heire may enter 
into the moity as in his 
reverſion, &c. although 
the other donee hath 
i ſſue alive, &c. And the 
reaſon is, foraſmuch as 
the inheritances be ſe- 
veral &c. the reverſion 
of them in law is ſeve- 
rail &c. and the ſurvi- 


other ſhall hold no 


place to have the whole. 


miſſes, 
grant ſhail bee taken by 


Seft. 283. 


If a man maketh a leaſe 
for lite and granteth the 
reverſion to two in fee, the 
leſſee granteth his eſtate to 
one of them, they are not 
Joyntenants of the rever- 
fion ; for there is an execu- 
tion of the eſtate for the one 
moitie, and an eſtate for 
life, the reverſion to the o- 
ther of the other moity. (2) 


Here Littleton hath well 


reſolved a doubt, for of 
ancient time it hath beene 
ſaid, [5] that when lands 
have beene given to two 
women and to the heires 
of their two bodies begot- 
ten (which caſe our au- 
thor putteth in the next 
ſection) that the huſband 
having iſſue ſhould bee te- 
nant by the courteſie li- 
ving the other ſiſter; for 
that as ſome held the inhe- 
ritance was executed, and 
that the fiſters were te- 
nants in common in poſ- 
ſeſſion, and conſequently 
the huſband to be tenant 
by the curteſie, which hee 
could not bee if the women 
had a joynt eſtate for terme 
of their lives; and like- 
wife it was ſaid [7] that the 
iflue of the one thould re- 
cover the moytie in a forme- 
don living the other ſiſter. 
But, verba ſunt hec, and Lit- 
leton, grounding himſelfe 
upon good authority in 
law, hath cleered this 
doubt, 


Nient feaſant men- 
tion quel eſtate il ave- 


rol. Here Littleton ad- 
deth materially (not making 
mention of what eſtate) 
for [e] if in the premiſſes 
lands bee letten, or a rent 
granted, the general intend- 
ment 1s, that an eſtate for 
life paſleth; but if the Ja- 
bendum limit the ſame for 
yearcs or at will, the Haben- 
dum doth qualiſie the gene- 
rall intendinent of the pre- 


- . 4 * . o * o . - , 
And the reaſon ot this is, for that it is a maxime in law, that every man's 
Conſtruction of law moſt forcible againſt himſelfe. 


Auœlibe: 


conceſi for, Miu contra donateren interpretanda oft ; which is ſo to be underſtood, that no 

* , * o * . * + A „, * 

wrong be thereby done, tor it is another maxime in law, ue legts confirufio non facit 
£7 « 


Pj HriQts 


(1 
© 


ſcct. Co. 


5 B 


And therefore if tenant for life maketh a leaſe generally, this ſhall bee taken by 


conſtruction 


) In L. K Me oh, the following words here placed between brackets are omitted. 
) But it is others ilc oh a jarrender for that enures to both jointenants of the reverſion, Poſt. 192. a. See further Perk, 
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[#] 17. E. 3. 61. 78. 18. E. 4. 
39. 50. E. 3. Statham tit. done. 
30. E. g. feoflements & faitz 97. 


(Ant. 13. a.) 


[2] 44. E. g. taile 13. 8. Af. 33. 
24. E. 3. 29. 7. H. 4. 16. Cor- 
bet's caſe 1. Co. 84. b. 4. 
Mariz Dier 145. Sce before 
in the chapter of ten by the 
curteſie ſectione . (Ant. 30. a, 
2. Ro. Abr. go.) 


4] PI. Com. in Throgmorton's 
caſe. (2. Co. 22. 55. 5. Co. 111. 
2. Ro. Abr. 66.) 


Regula. (5. Co. 8. a. Flowd:- 
161. a. Ant. 42. 3.) 


% 8. E. g. 427. tit. feoſſem. & 
faits 73. 3o- H. 8. tit. joynt. Br. 
53. Dyer fo. 361. Pl. Com. 1609. 
(Hob. 151. Poſt. 190. b. 2. Ro. 
Abr. 65. 68. 1. Leou. 10. 11.) 


Bracton. 
(2. Ro. Abr. 66. 3. Co. 19. a. 
Mob. 313.) 


8 * % 


Atrifſt. 1. Metap hyſ. 


Virg. 1. Georg. 
(Poſt. 191. b. Hob. $3.) 


Dyer 14. El. 300. 


( 
ö ) Acc. Perk. ſect. 174. 
( 

(5) See Hob. 33. 


Cap. 3. Of Joyntenants. Sec. 283. 


conſtruction of law an eſtate for his owne life that made the leaſe, for if it ſnould be a leaſe 
for the lite of the leſſee it ſhould be a wrong to him in the revericen., And ſo it is it ( tenant 
in taile make a leaſe generally, the law ſhall contrive this to be ſuch a leaſe as hee may 
lawfully make, and that is for terme of his owne life, for if it ſhould be tor the lite of the 
leſlee, it ſhould be a diſcontinuance, and conſequently the ſtate which {ſhould putic by con- 
ſtructiox of law ſhould worke a wrong. (1) 


Et iſſint entant que les terres fueront dones a enx ils ount ſaynt eſtate 


pur lour VIeS. This is plaine, but with this exception, unlefſe the haberdum doth other- 
wiſe limit the fame. And therefore if a leaſe be made [7] to two, habendum to the one for lite, 
the remainder to the other for lite, this doth alter the generall intendment of the premilles, 
(2) and ſo hath it beene oftentimes reſolved, And fo it is if a leaſe bee made to two, habex- 
dum the one moity to the one, and the other moitie to th? other, the habendym doth make 
them tenants in common; and fo one part of the deed doth expluine the other, and no repug- 
nancy betweene them, ct ſemper expreſſum frucit ceſſare tacitum. (3) 


Per nul poſſubilitte. Here it 1s to be obſerved, that where the grant is impoſſible to 
take effect according to the letter, there the law ſhall make ſuch a conſtruction as the gift by 
poſſibilitie may take effect, which is worthy of obſervation. Benign faciender ſuit iu, 
tiones cartarum propter fimplicitatem laicorum, ut res magis valeat quam percat. 


Tfjint i covient per nec ſitie de reaſon + The reaſon of the law is the life of the 
law; for though a man can tell the law, yet if he know not the reaſon thereof, he ſhall ſoone 
forget his ſuperficiall knowledge. But when hee findeth the right reaton of the law, and ſo 
bringeth it to his natural reaſon, that he comprehendeth it as his own, this will not onely 
ſerve him for the underſtanding of that particular caſe, but of many other; for coguitio toys 
e copulata & complicata ; and this knowledge will long remaine with him. All which 13 
plainly implyed by the words and Sc. of our author in this ſection. 

Et en tiel caſe ſilliſſue d un des donees apres la mort des dgnees de,, 
que il wad aſeun iſſue en vie de fon corps engenares, donques le donor ou fon 
heire poet enter en le moitie. This is miſtaken in the imprinting, and varicth trum 
the originall, (4) which is, / Pur donee ou Fifſue d'un des donees apres la mort des donces Hewviry 
Mat que il wad aſcun iſſue, Sc. For it is evident, that if the one donee himſelfe dieth without 
luc, the inheritance doth revert for a moitie, and after the deceaſe ot the other donec, 
the donor may enter into that moitie ; and whether the itlue of the one donee dicth 
without iſſue at any time, either in the lite of the other donee, or after his deceaſe, it is 
not materiall, for whenſoever no iſſue is remaining of the one donce, fo as the ſtate taile 
is ſpent, the donor may after the deceaſe of the ſurviving donce enter into that 
moity. (5) . 

Et la cauſe eſt, que entant que les mnheritances, Sc. Limuleton in this chap- 
ter hath often ſaid, et la cauſe eff, which is worthie of obfervation, for then wee are truely 
ſaid to know any thing when we know the true cauſe thereof, Tunc unumquodgue ſcire 
dicimur, cum primam cauſam ſcire putamus. Scire autem propriè off rem ratione & per cauſant 
coguaſcere. 


Faliæ qui potuit rerum cognoſcere canſas. 


And therefore all ſtudents of law are to apply their principall indeavour to attaine therunto, 
all which is implyed by the words and ſeveral Sc. in this ſection. 

Here the cauſe of the entrie of the donor into a moitie in this cafe is, that in as much as 
the inheritance is ſeverall, the reverſion is ſeverall. Therefore upon the ſeverall deter- 
mination of the eſtate in taile, the donor may enter. And the law termeth a reverſion to 
bee expectant upon the particular eſtate ; becauſe the donor or leſlor, or their heirs, after 
every determination of any particular eſtate, doth expect or looke tor to enjoy the lands or te- 
nements againe. 


Le reverſion de eux en ley eft ſeverall, &c. Hereby, and by this Se. i; 
implyed, that upon one joynt or entire gift or leaſe there is one joynt or entire reverſion, and 
upon ſeverall gifts or leaſes there bee ſeverall reverſions. And this is to be underſtood of the 
reverſion in the donor or his heires. But albeit the gifts or leaſes be ſeverall, yet if the 
donors or leflors grant the reverſion to two or more perſons and their heires, they are joyn- 
tenants of the reverſion. And fo it is of a remainder. And therefore if a gift be made to two 
men and the heires of their two bodies begotten, the remainder to them two and their heirs, 
they are joyntenants for life, tenants in common of the ſtate taile, and joyntenants of the 


tee 


1) Acc. ant. 42. a. and there the reaſon is more fully expreſſed. 


2 
3) Acc. ſect. 298. Ste alſo 2. Co. 55. a. & b. ant. 180. b. poſt. 189. a. 299. b. 

4) But lord Coke'*s correction is not conformable cither to L. & MI. or the Roh, edition. 
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Lib. 3. Of Joyntenants. Sect. 284, 285. 


fee ſimple in remainder ; for they are joynt purchaſers of the fee ſimple, and the remainder 
in fee is a new created eſtate, but the reverſion remaining in the donor or his heires is a part 


of his ancient fee ſimple, 


ET. come eft dit de 

males, en meſme 
le manner eſt lou terre 
eſt done a deux fema- 
les, & a les heres 
de lour deux corps en- 
gendres. 


rie them both iz pr-/ent/, and the law will never intend a po 
firſt to marry the one, and then to marry the other (1) ; Tecon 


Set. 284. 
AND as it is ſaid of 


males, in the ſame 
manner it is where 
land is given to two 
females, and to the 
heires of their two bo- 
dies engendred. 


FF a man giveth lands to 
two men and one woman, 
and the heires of their three 


184 


(2. Co. 60 b. poſt. 299. b.) 


85 E. 3. tit. Taile 13. (Ant. 25. 


bodies begotten, in this caſe 


they have ſeverall inherit- 
ances; for albeit it may 
be ſaid, that the woman 
may by poſhbility marry 
both the men one after ano- 
ther : yet firſt ſhe cannot mar- 


fibilitie_upon a poſſibility, as 


ay, the form of the gitt 1s, to 


the heires of their three bodies, which is not poſſible, and therefore they ſhall have ſeveral inhe- 


ritances. 


And fo it is, if a gift be made to one man and to two women, mutatis mutaudis. 


In 


the fame manner, if a gift in taile be made to a man and his mother, [-:] or to a man and his 
ſiſter (2), or to him and his aunt, &c. in this and like caſes, albeit the gitt is made to a man and 
a woman, yet they have ſeverall inheritances ; becauſe they cannot marry together, and are 
within the rule and reaſon of our author. | 


ITEM. ſi terres foy- 


ent dones a deux 


& a les heires de Pun 
de eux, ceo oft bone 
jointure, ef lun ad 

ranktenement, et Fau- 
ter ad fee ſimple. Et 
ft celuy que ad le fee 
deve, celuy que ad le 
franktenement ave- 
ra Pentiertie per le 
ſurvivor pur terme de 
fa vie. An meſme le 
manner eſt, lou tene- 
ments font dones a 
deux & les hetres del 
corps d um de eux en- 
gendres, Pun ad frank- 
tenement, & lauter ad 


fee taile, &c. 


ALS if lands be gi- 


ven to two and to 
the heires of one of 
them, this is a good 


joynture, and the one 


hath a freehold, and 
the other a fee ſimple. 
And if he which hath 
the fee dieth, he which 
hath the freehold ſhall 
have the entiertie by 
ſurvivor for terme of 
his life. In the ſame 
manner it is, where te- 
nements bee given to 
two & the heirs of the 
body of one of them 
engendred, the one 
hath a freehold, & the 


other a fee taile, &c. 


B* this ſection, and the 
&c. in the end of it, 
they are joyntenants for lite, 
and the fce-ſtmple or eſtate 
taile is in one of them; and 


(2. Ro. Abr. 48. 1. Co. 120. 
* b. Ant. 46. b. 10. Co. 30. 
) 


A Z. 1 


[ 18. E. 3. 39. 7. H. 4. 16. 


(2. Co. bo. b.) 


becauſe it is by one and tho- 


ſame conveyance, they are 
joyntenants, and the fec- ſim- 
ple is not executed to all 
purpoſes, as hath beene ſaid 
beforc (3). 

It a fine bee levied to two, 
[x] and to the heires of one of 
them, by torce whereot hee is 
ſeiſed, he that hath fee dieth, 
and after the joyntenant for 
life dieth, and an eſtranger 
abates, in this caſe the heire 
may either ſuppoſe the fee 
ſimple executed, and have an 
aſſiie of Aſortilaunceſer, the 
words of which writ be, 8: R. 
pater fuit ſeifitus die quo obiit 
in dominico ſuo ut de feodo; 
which cannot bce ſaid of him 
that hath but a remainder ex- 
pectant upon an eitate tor life; 
but in reſpect that he is ſeiſed 
of a fee ſimple, and of a joynt 


eſtate in poſſeſſion, the words in the writ be true, that he was ſeiſed 12 dominico ſuo ut de fe- 


oo (4) . 


ikewiſe the heir may have a writ of right, which alſo in ſome ſort proves the tee ſim- 


ple executed; or the heir may have a ſeire facias to execute the fine, by which the heir ſuppoſeth 


that 


(Sea, 283.) 


[u] 42. E. g. 9. 10. 11. H. 4. 55. 
31. E. g. ſcire facias 19. 29. H. 
8. Mortd. B. 59. 4. E. 3. 37. 
F. N. B. 196. & 219. 4. E. 3. 
Itinere Derby. 24. E. 3. 70. 

(2. Co. 61.) 


1. Ro. Abr. 686.) 


(1) Yet in fol. 20. b. lord Coke allows a preſent eſtate tail in a caſe of double poſſibility equal to that here ſuppoſed; namely 


the caſe of a gift to the huſband of A. and the wife of B. and the heirs of their bodies. 


paſſibil ty, and Fearne on Conting. Rem. zd ed. 176. 


(2) See Dy. 326. a. 


(3) Ant. 182. b. See alſo poſt. 297. b. Fearne on Conting. Rem. 23. 24. 26. 28. 29, Bro. Nouv. Caſ. 


references will introduce the reader to moſt of the learning on this curious point. 
(4) See however Bro. Nouv. Cal. pl. 115. which is contra. 


See further on this head Vin, Abr. tit. 


| 


pl. 260. 303. 387. Theſe 


F. N. B. 204. E. 207. 
13. H. 7. 22. 10. E 


Cap. 3. 


Of Joyntenants. 


Sect. 286, 


that the fee was not executed, or he may maintaine a writ of intruſion where the heire maketh 
the like ſuppoſition, and ſhall terme it a remainder. (1) And yet when land is given to two 
and to the heires of one of them, he in the remainder cannot grant away his tce ſfimple, as 


hath becne ſaid. (2) 


Laimer riens 
per diſcent de 
Jon compag nion, 
Se. By which Ec. 
is implycd, that ſo 
it is if one joynte- 


II. 6. 
34 


2. 
7 
R. 2. tit. charge 15+ 5 H. & \ nant acknowledge a 


Vide ſect. 289. 


14] 9. H. 6. 32. (Hob. 3. Plowd. 


418. b 


(6. Co. 79. a 


recogniſance or a ſta- 
tute, or ſuffreth a judg- 
ment in an action of 
debt, &c. and dieth be- 
fore execution had, it 
ſhall. not bee executed 
afterwards. (5) But if 
execution be ſued in the 
lite of the conuſor, it 
ſhall bind the ſurvivor. 
And it is further im- 
plyed, that both 1n the 
caſe of the charge and 
of the recogmitance 
ſtatute and judgement, 
it he that chargeth, &c. 
ſurvive, it is good for 
ever. 

And fo it is [o] if 
a man bee poſſeſſed of 
certaine lands for term 
of yeares in the right 
of his wife, and grant- 
eth a rent charge, 
and dyeth, the wife 
mall avoyd the charge; 
(6) but if the hul- 
band had ſurvived, the 
charge is good during 
the terme. 

If a villeine pur- 
chaſe lands, and binde 
himſeite in a recogni- 
ſance, if the lord enter 


[p] 8. E. 3. tit. execution Sta- beforeſp l execution, the 


tham. 


lord ſhall avoyde the 
ſame, as it hath b2cne 
ſaid, Bur otherwiſe it 
is if he had made a 
leaſe tor yeares, tor the 
reaſon that L/tlleton 
here yeeldeth in this 
feetion. (7) 

If two jovynte- 
nants bee of a terme, 


17114. H. 8. 22. Pl. Com. 263. [9g] and the one of 


>. in dame Halcs ca'c. 


(t) Acc. F. N. B. 254. E. So alſo ſuch heir ſhall have a w 


tuem grant to J. S. that 


aliens in fee. F. N. B. 207. B. 


(2) Sce ant. 182. b6.— There is a ſteming difficulty in this naſſave. B 
for ſome purpoſes th 


ſerves, that wan an eftite is made to three and the heirs of one, 5 
t:nue in himſelf an ef ate for life, for which lord Coke cites 1 


4+ 7 * ror 177 3 2212 1 ; 5 4 * N = 8 3 
underitood to lizuity, that the joſutenant having the fre could nat in any form pals away the fee ſuh;ett to the eſtate of the dther 


Jointenant, 
liſtent with 
the hors of the 


K „ 


Seck. 286. 


JTEM / deux joyn- 
tenaunts ſoant ſei- 


fries deſtate en e fim- 


ple, & Pun graunt un 
rent charge per ſon fait 
a un auter hors de ceo, 
que a luy affiert (3) en 
ceſt caſe durant la vie le 
grantor le rent charge 
eſt effeetuall; mes apres 
ſon deceſſe le grant de 
le rent charge eſt void, 
quanta charger la lerre, 
car celuy que ad la terre 
per le ſurvivor tiendra 
tout la terre diſcharge. 


Et la cauſe eff, pur ce 


gue celuy que ſurveſqui;/t 
clayma & ad la terre 
per le ſurvivor, (4) & ne- 
my ad, ne poet de ceo 
claymer rien per diſcent 
de fon compaignion, c. 
Mes auterment tit de 
parceners, car fi faent 
deux parceners des te- 
nements en joe ſimple, 
et devant aſcun parti- 
tion fait I un charge ceo 
gue a luy offiert per ſin 
fait d'un rent charge, 
Sc. et puis moruſt [ans 
iſſue, per que ceo, que a 
lay ajftert, aifcend a lau- 
ter parcener, en Cc} 
caje lauter parcener li- 
endra la terre charge, 
Sc. pur ceo que il vient 
a cel moilie per diſtcut, 
come heire, Ec. 


ALSO if two joynte- 

nants be ſeiſed of an 
eſtate in fee ſimple, and 
the one grants a rent- 
charge by his deed to 
another out of that which 
belongeth to him, in 
this caſe during the life 
of the grantor the rent 
charge is effectuall; but 
after his deceaſe the 
grant of the rent charge 


is void, as to charge the 


land, for he which hath 
the land by ſutvivor ſhal 
hold the whole land diſ- 
charged. And the cauſe 
is, for that he which ſur- 
viveth claimeth & hath 
the land by the ſurvivor, 
and hath not, nor can 
claime any thing by de- 
ſcent from his companion, 
&c. But otherwiſe it 15 
of parceners, for ii there 
be two parceners of te- 
nements in fee fimple, & 
beſore any partition made 
the one Chargeth that 
which to her bclongetl: 
by her deed with a rent 
charge, &c. & after dicth 
without iſſue, by Which 
that which belongeth to 
her deſcends to the other 
parcener, in this caſg tne 
other parcener ſhall hold 
the land charged, &e. 
becauſe {hee came to this 


* 
* 


moit; by deicent, a 


—— 
— 
— 
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— 

* 
w 


C 
Wa 
CL * 


rit of entry in confimili caſu, where the ſurviving tenant for liſe 


"C13 7 7 ( „t T conceive lord Coke's meaning to be, that, thoneh 
me pe e eftate for life of the jointenant having the fee is Ciltin& ſrom and unmerted in his greater ett e, yet f 
tzranting it is not Co, but both eſtates are in that reſpect con{olidated notwithſtanding the eftate of the other ion 
thereĩore that the ſce cannot in ſtrictneſs of law be granted as aremainder eo H,, and as an interclt Giſtinct fes 
life. This explanation is confirmed by a note in a Coke upon Iattleton J have, in whi 
* eſtates, viz. for life and in fee, or rather ane knotted eſtate, are fo eanfounded tor 
„ and make them diſtinct eſtates, for he ) 
** fee imple and reſerve the eflate for life, but he may pat 
Nouv. Cal. pl. 115. 


+. — 
1 
S 4 * + . . 

L +4 tt. . A1 {|} 


un the efiate for 


nich it is Rrongly obſerved, that © the two 
ter in one perfor, that he cannot ſever ton 
rann grant the eſtate for life reſerving to himicif the ſee ſimple, nor can he grant the 
away all his inte reſt hy fcolfment or he may forfeit all.“ Sce Bro. 


—— — 


Fo x 2 . . . , * + * — . . 1 
It allo much avrees with the language of loid Coke's report of Witcot's cate, eſpreially where he c- 


14 


64 Sc in L. and M. & Roh. 
(5) See ace. 7. H.. 12. b. & 2. Ro. Ahr. 88. 


1 Fo 1, x4 (1 * a , 4 a *# & ; 2 4 . .* — 8 
09) Yet the hun a > #2202100 ot term itte, or of any_part of it binds the wife ſurvixivo. Poſt. 38 1. 3. 
ron. OS, difference is explained vult, 185. a. It is allo well expiatacd in Finch's IL. 
+ jel a2 Sce further 1. Vein. 396, AÆ , au. my ; 
— 


(7) Sec alſo the reaſon given in ſect. 2897 


a e may perhaps render it queſtionable. 

winch he eres as his authority; for they are, that, taua baw 

the reverſion of bis companion to another , but if both al: 

having a preſ-vt and previous eſtate, She | 
(3) Oc. in I., and M. & Roh. 


* M 


ela tt cu A 


2. E. 4. 2. h. See 3 Co, Gi. 4, 


. 19111 4 * 1 15 % ad in . * . * . . = 
it Wand not on:y de contrary to the power of alien tion necefnily incident to a fee fimnle, but would be 
3 % * - 3 4 CL 22 " . 5 * . 8 N 5 py ; : - * ok, o * 
ard Coke 5 todo GOUTINC IN 4 lublequent Part A 1115 Commentary. dee the Cale Of an entre to thngcy and ton an 
father, poſt. 367. b. See alſo poſt. ſef 
neſs in it, which with ſom 


On OC AFC. 


2 — FACE fue, ' en X Fa 1 41 La 
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land to thim and the heirs of one, be auh hath for canno! 
EH all pa 7 5. 


„ an in the Newbridzgement tit. Lan U fene. C. 5 
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Ho, ao baton the fre, Carnnyt grant er hig remainder, and 0940 


Beſi des if che paſſive here ſhould be 
LL 34% 


* 
5 +5 4 IT" 
mean 


1 % . 3 A 7 : 
573. indeed lord Coke's polition thus qualited appears to base a tries 
However he. ſeems juſtifed by the words of the year- a 


#7:% & 
Mis 6d. iv * 

414 & 1 9 9 
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See further as to grant of a remainder or «overnun by go 
21 # iy bl * o - — ? % p 
Ph. Touctlone 237, aud Sheph. Commun Afar. 12: 13. 
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Lib. 3. Of Joyntenants. Seck. 287. 
it he pay to him ten pound before bY chaclmaſſe, that then he ſha!l have his terme, the gran- 
tor dy eth before the day, I. S. payes the — to his executors at the day, yet hee ſha! {1 not 
Fave the tearme, but the ae ice, hall hold place; for it was but in nature of a communi- 
cation: (1) but it he had made a leaſe for yearcs, to begin at Michacluaſſe, it ſhould have 
bound the iurvivor, (2) i 

And where Liieleton putteth the caſe of a rent charge, it is ſo likewiſe implyed, that if 
one joyntenant granteth a common of paſture, or of turbary, or of eſtovers, or a cords 15 
or ſuch like, out "of his part, ora way over the land, this ſhall not bind the ſurvi ivor : for it 
is a Maxime in v that Jus accreſcends prefertur oneribus; and there is another maxime, 
that alienatio rei prafertt. uri arc? Verne 
I. n 2 It one joyntenant in fee {imple be indebted to the king, and dyeth, 74 after his decesſe no 

2 cxtent ſhall be made upon the land in the hands of the f. urvivor. & 
2 V. Ik a recovers y be had againſt one joyntenant, who dycth before execution, the ſurvivour 
e, ſhall not avoid this recov ery ; be caule that the right of the moitie is bound by it, 

FEM It one joyntenant in fee take a leaſe for yeares ; of an eſtranger by deed indented and dyet! 


the ſurvivour {halt not be bound by the concluſion ; becaule he claymes above it, and not 


r 
27 under it. 
TH Et la caufe eſt, pur ceo que celuy que ſurveſquift claime & ad la terre 
P 


er ur vivo, Sc. Here agnine Littleton ſheweth the reaſon : and the cauſe, wherefore 

Al,. Io the 1urvivour {hull not hold the laud charged, 1 tor that he clay meth the land from 

x 1 tec nor, (3) 43 ind not by his cc mpanion, which is Littleton” s meaning when he ſaith, 
(that he claimeth by ſurv1 ivor) for [s] the ſurviving feoſſee may plead a {cot iment to him- 

ei without any mention of his | joynt teolice, (4) And this is th e reaton, that if two joynte- 
Bee nants bee in ice, and the one maketh a leaſe tor yeares, relcrving a rent and dyeth, the 
ſurviving feoffee Le. ſhali have the reverton by furviror, but“ n mall not have the rent, 


* 54. becauſe he claimeth in from the firſt teottor, which is paramount the rent. If there be two 


33 ntenants in fee, and the one joy ntenant granteth a rent charge out of his part, and 
A alter releaſeth to his joynt companion and dyeth, he fhall hold the }: and charged ; for that he 


is out of the reaſon and cauſe tet downe by Litthton, becauſe he clameth not by ſurvivor, in 


Pr as m = as the releaſe prevented the fame, And ot this opinion was Littl-ron himſelfe L] be- 
2. 


fore the edition of his booke, But all men agree, that if Z. B. and C. be joyntenants in tee, 

5 nd chargeth his part, and then releaſeth to B. and his heirs, and dycth, that the [ao] charge 
2. is good forever; becauſe in that cate Nn. cannot be in from the firſt teoffor, becauſe he hath a 
joy nt comp: anion at the time ol the relcaic mad Cy and ſeveral writs of precipe muit be brought 

againſt them (5) And albeit the rcleife of one joyntenant to the rehdue of the joyntenants 

makes no degree in ſuppoſition of law, neither is there any feverall eſtate between them, but 2 

Ahe eſtate of him that releaſeth is as it were extinguiſhed and aro 1 ved in their eſtate and poſ- 
Leſlion, ſo as one procipe lyeth againſt them, (7) yet ſhail he hold the land charged as is 


Horefaid, As if tenant for life grant a rent cha irge, and after ſurrendreth his eſtate to the leſ- 
for, albeit the eſtate charged be drowned, and the leflor is not in by him, yet hee ſhall hold it 


charged. (8) 
Mes euterment eſt de parceners, car fi font deux parceners, &c. This 
13 to be 1 intended as well of pares ners by cuſtome as of parceners by the common law; and 
ere is im plycd the reaſon ot the diverſitic, for that the ſarvivor doth claime above the 


char; ge, aud the heire by deſcent under the charge. (9) 


Sect. 287 


FTEM / font de Ft ALSO if there bee PER 2 teſtament, 


joyntenauts des two joyntenants 


: 3 the cuſtome. 
deins un burgh, Fou within a borough, 


4; 1 . 5 
Er terres ©s tenements where lands and te quenuldeviſe poet pren- 
zn, deviſables per nements are deviſable 7 | Hebt mes apres le 
teſtament, EY Pun de by teſtament, & if the mort le devifur (io) & 
les dits deux joynte- one of be 0 per ſa mort tout la terre 
nants deviſe ces que joyntenants devi maintenant devient per 
a luy affiert per fen that which to him be- |, ya ſon compagnimm, 


C. Either in writing, 
forres en fee fimple of land in fee ſimple or nuncupative, according to 


(Finch's I. 97. 6. Co. 95. 2. Ro. 
Abr. 88. 89. Cro. Jata. 9192.) 


45. L. 3. 13- Vide ic, 289. 


* 40. Al. 36. go. AM. 5. 
F. N. B. 149. g. Pl. Com. 321. 
(1. Co. 80. Poll. 252. a.) 


P E. 4 1; b. 18. E. 8; 


briefe 830. 8. E. 2. entry 77. 
18. L. 3. 28. mo - 26. 8. H. 6. 
25. Vide 46. L. 3. 77. 25. H. 6. 


39. 

[7] Dier Mich. 2. & 9. Eliz. 187. 
1. 1. fol. 96. Vide lib. 6. fol. 
78. 79 (Polit. 318. a.) 


[v]33-H. 6. 5. a. 9. Eliz. Dyer 
263. 
% 37. H. 8. tit. alienation Br- 
31. 10. E. 4. 3. b. 40. E. 3 
41. b. 33. II. 6. 5. 22. H. 6. 42+ 
b. per Pole. 35. E. g. rcleaſe 43: 
905 E. g. avowry 196. 14. H. 8. 
. (6) (Cro. Jam. 696. Plowd. 
106 6. Co. 79. a. 8. Co. 145. 
9. Co. 107. b. Poſt. 23. b.) 


— eee, eee, 4 7 
2 4 22 2,4 19. Le 40s Fer 


£9. 
e . 


, 


* 


— 


Et la cauſc eſt, pur ceo . So £4 . 


ICs 
(+) See Dy. 339.2. 
(2) Ses poſt. feet. 259. 
(3) For this fame re aſon a wife ſhall not have dower out of lands of which her huſband was jo 'ntevant, Ant. 37. b. Sce poſt. 
385. à. a caſe of warranty depend ing on the ſame principle. 
(4) Acc. F. N. B. 219. B. 
(%) Az to the partial eflect of ſuch a releaſe on the jointenancy, ſee poſt. ſect. 304, 
(6) kt ſhould! de 13. à. 
' (7) See the c:fe of waſte in Brownl. Rep. 238. 
(8) Ace. 338. b. 233+ b. 


(9) In C aith ropes re cading on Copyholds 64. the doctrine of admiſſion on the death of copyholders being joiatenants or parce- 


| - . ners 1 s ſtated accord! ng do this divertity. 
3 Acc. ant. 1 12. a. b. as a reaſon tor the geodneſs of a 2 by huſband to wife. 


5 


AZzęss. SPP. 


_ 
1 * 


E 4. . 224. 
= 


Lib. 3. 


PL. Com. in Fulmerſton's caſe. 


(Plowd. 258. b. Ant. go. a.) 


(Plowd. 418. Hob. 3. Cro. Eliz. 
33. 


1. H. 5. executors 108. 


[x] Fleta lib. 2. cap. 30. (3) 
racton lib. 2. fol. 60. Britton 
fol. 178. 


Lamb. fol. 119. 58. 


Cap. 3. Of Joyntenants. Sect. 287. 


Sc. Here doth their feſtament, &c. & mo- longeth by his teſta- 
claimes commence at one in- „ ces deviſe eff ment, &c. and Gieth 
ſtant : and although an in- * ü . 15 n 1 e 
ſtant ef unum indiviſibile voide. Et la cauſe e, this deviſe is voide. 


— 


tempore quod non eft tempus PUr ceo que nul de- And the cauſe is, for 
nec pars temporis, ad quod ta- 


. . . | 
5 viſe poit prender ef- that no deviſe can take 
tuntur, and that inflans off feet mes apres la mort ettect till after the 


Anis unius temporis & prin- 8 3 f 8 
0 le deviſor, et per ja death of the deviſor: 
conſideration of law there is ti tout la terre and by his death all the 


a prioritie of time in an in- 7ygztenant deviert land preſently com- 
ſtant, as here the ſurvivor 1s 


preferred before the deviſe, per la ley a fil 4.44. by meth by tne law to 
tor Littleton ſaith, that the PA, gu? ſurveſ= his companion, which 


' Cauſe is that no deviſe can take 


effect till after the death of the 9» 7 1 * turviveth, by the ſur- 
deviſor, and by bis death all iu il ne claime, ne vivor; the which hee 
the land preſently commeth d o/75 en la terre doth not claime, nor 
by the law to his companion. x p LY 
Whereby it appeareth, that Fer my le deviſor, hath any thing in the 


Littleton by theſe words pet mes en ſon droit de- land by the deviſor 
mortem & fer mortem, n 


though they jump at one in- Neue per le furvivor but in his owne right 


ſtant, yet alloweth priority ſolongue le courſe de by the ſurvivor accor- 
of time in the inſtant which 


be difinguiſhicch by fer. & Y, Sc. & pur cel cauſe ding to the courſe of 
po. And the reaſon of this liel deviſe eff voide. law, &c. and for this 


prioritie is, that the ſurvivour y 28 2 
claymeth by the fir{t feoffor Mes auterment f/f cauſe ſuch dey 11e - 8 
(as hath bin ſaid) and there- de farceners ſeiſies void. But otherwiſe it 


fore in judgment of law his des Zenements devi- is of parceners ſeiſed 
title is paramount the ti- 


e e ſables en tiel caſe de of tenements deviſa— 
1 the deviſe void, and deviſe, Sc. cauſa qua ble in like caſe of de- 
t 


e rule of law is that 7s \ 54 5 
accreſcendi pra. ſertur ultima ſup . l ile, &. cas a 274 
wvoluntati. (2) UPra. 


Two fems joyntenants of a leaſe for yeares, one of them taketh huſband and dieth, vet 
the terme ſhall ſurvive ; for though all chattels reuls are given to the hufband, if he 1ur- 
vive, yet the ſurvivor between the joyntenants is the elder title, and after the marriage the 
feme continued ſole poſſeſſed; for, if the huſband dyeth, the teme ſhall have it, ana not the 
executors of the huſband. (3) But otherwile it is ot perſonall goods. 

If a man be ſelſed of a houſe, and poſſeſſed of divers heirtomes, that by cuſtome have gone 
with the houſe from heire to heire, and by his will deviſeth away the heirelomes, this de- 
viſe is void; for as Littleton here faith, the will taketh effect after his death, and by bis deal 
the heirlomes by ancient cuſtome are veſted in the heire (4), and the law preferreth the 
tome before the deviſe. And ſo it is if the lord ought to have a herrict when his tenant dies! 


and the tenant deviſeth away all his goods, yet the lord thall have his herriot tor the rea ſon 
aforeſaid. And it hath beene anciently ſaid, that the herriot ſhall bee paid before the mortu- 
ary. [A) Inprimis autem debet quilibet, qui teftaverit, dominum ſurm de meliore ve quam Ha 
erit recognoſcere, & poſtea * de alia meliore, Sc. wherein the lord is preferred, for that 
the tenure is of him. This dutie to the lord is very antient ; tor in the lawes bctore the ca: 
queſt it is ſaid, five quis incurid, five morte repenting, fuerit inteflat” mortuns, dominius teme 
nullam rerum ſuarum partem (preter eam que jure debetur herioti nomine) fibi aſſumito (6). Io the 
Saxon tongue it is called heregeat, as much to ſay (as I take it) as the lords beſt ; for Ce ts 
lord, and geat is beſt, But let us returne to Litileton. 


Mes auterment eſt de parceners ſeiſies des tenements deviſable on ti 
caſe del deviſe, &c. cauſa qui ſupra. 


The reaſon is evident, for that there is no ſurvivour between coparceners, but the part ol 
the one is deſcendible, and conſequently may be devited. 


(1) Therefore in Fitzwilliam's cafe 6. Co. 32. it was argued, that the indulgence of the law in conne ging two tien 
make one inſtant time cannot be extended to three times. See poſt. 298. a. a caſe in which priority of time in an intent is allows 
ed, for ſake of ſaving the remainder in fee of a rent from the effect of a ſuſpenſion of the particular eſtate. 

(2) Acc. as to goods, Office of Exec. ed. 1676. p. 26. Perk. ſet. $26. Swinb. on Teſtam. part 3. ſect. 6. 


(3) See ant. 46. b. poſt. 351. a. and the caſe of a purchaſe by huiband and wife jointly, the former being a villein, in +, Po, 


Abr. 733. D. pl. 2. 
4) Acc. ant. 18, b. 
(;)It mould be cap. 57. 


(6) See this ſame paſſage cited ant. 176. b. 


Lib. 3. 


ITEM ill eft comu- 

nement dit, que 
cheſcun joyntenant eſt 
ferfie de la terre qui il 
tient joyntment (1) 
per my et per tout; ei 
ceo eft autant adire 
Ju 10 eft ſeifre per cheſ- 
cun parcel et per tout, 
Fc. et ceoeſt voier, car 
en cheſcun parcel, et 


Sect. 288. 


LSO it is common- 
ly ſaid, that every 


Of Joyntenants. Sect. 288, 289. 


JTEM eff 


ment dit Sc. That is, 


jointenant is ſeiſed of it is the common opinion, 


the land which hee 
holdeth joyntly per my 
& per tout; and this 
is as much to ſay, as he 
is ſeiſed by every par- 
cell & by the whole, 


&c. and this is true, for 


and communis opinio is of good 
authoritie in law. A commun! 
obſervanti4 non eff recedendum, 
(3) which appcareth here by 


> ittleton. 


Per my & per tout. 


E. fic totum tenet & nihil tenet, 


g. totum conjunttim, & nihil per 
fe ſeparatin. 


And albeit they 


are to ſeiſed (as for example 


commune 


in every parcell, and 
by every parcell, and 
by al the lands and te- 
nements, he is joyntly 
ſeiſed with his com- 


where there bee two joynte- 
nants in fee) yet to divers 
purpoſes cach of them hath 
but ea right to a moitic x a5 to 
entcolie give or demiſe, or to 
torteit (4) or loſe by default in 
a preecipe. (5) It my ville [y] 


and another purchaſe lands to 


per cheſcun parcel, et 
per touts les terres et 
tenements, il eſt joynt- 
ment ſeiſtie o ]ονe ſon 
companion. (2 pagnion. 

them two and their heires, I may enter into a moity. 

And where all the joyntenants joyne in ateoftment, every of them in judgment of law do give 
but his part. (6) If an alien and a ſubject purchaſe lands joyntly, the king upon ollice found 
Mall have but a moity. (7) And Litileton atterwards in this chapter (8) faith, that one joyn- 
tenant hath one moity in law, and the other the other moity, And therefore if two joynte- 
nants be [=] and both they make a feoffment in fee upon condition, and that for breach thereof 
one of them ſhall enter into the whole, yet he ſhall enter but into u moitie, becauſe no more in 
judgment oi law paſſed from him: (9) and {o it is of a gift in taile ora leale tor life, &c. 

Yet every joyntcaant may warrant the whole; [a] becauſe a man may warrant more then 
pafieth from him. (to) 

If two joyntenants make a feoffment in fee [5] and one of the ſeoſſors dye, the feoftee cannot 
plead a feofiment from the ſurvivor of the whole, becauſe each of them gave but his part; but 
otherwiſe it is on the part of the feoſtees, as hath beene ſaid before. 

And where two joyntenants be, the one of them [e] may make the other his baylife of his 
moity, and have an action of account (rt) againſt him. And one joyntenant [4] may let his 
part for yeares or at will to his companion, | 

If two joyntenants be of certaine lands, and the one of them by deed indented [e] bargain- 
eth and ſelleth the lands, and the other joyntenant dyeth, and then the deed is inrolled, there 
ſhull paſſe nothing but the moity which the bargainer had at the time of the bargain, (12) 


Sect. 289. 


A LSO if two joynte- 

nants bee ſeiſed of 
certain lands in fee 
ſimple, and the one let- 
teth that to him be- 
longeth toa ſtranger tor 
terme of forty yeares, 


and dycth before the 


IEM deux joyn- 

tenants ſont ſet- 
fries de certain terres 
en fee ſimple, & Pun 
lefia ces que a luy afi- 
ert a un eftranger pur 
7erme de 40 ans, & de- 
vie devant le term com- 


PER force de 
meſme le dit 

leaſe, & 

eaſe, Oc. 

By this Sc. is im- 
plyed, [V] that where 
our author ſpeaketh 
of joyntenants felled 
in tee, that fo it is if 
two be ſciſed for life, 
and one make a lealc 
10 begin pretent!y or 

in 


() ce. in L& M. & Roh. 
(2) eve. in L. & Mi. & Roh. 


186 


Vide {eQ, 697. 


Poſt, 950. a. 2. Co. 66. b. 2. Ro. 
Abr. 86.) Vide Bratton lib. 5, 
[v. 430. Britton cap. 33. Fleta 
lib. g. cap. 4. 40. E. g. 40. 18. 
E. 2. bre. 831. 35. II. 6. 39. 
Vide the ſecond part of the In- 
ſtitutes upon the 6. chapter of 
the ſtatute de bigamis. Fleta lib. 
1. cap. 28. 40. All. 79. 48. E. 3. 


16. 


[y] Vid. 6. E. g. 4. 7. E. 4. 29. 
11. EI. Dyer 183. (2. Co. 58. a. 
Cro. Jam. 91. 1. Leon. 47.) 


[z] Pl. Com. in Browning's 
cale, tol. (133. a.) (Polt. 1992. a.) 


[a] Vide the ſecond part of the 
Inititutes upon the 6. chapter of 
the ſtatute of bigamis. 

[9] 14. E. 4. 5- and the other 
bookes aboveſaid. 


[c] 21. F. g. 60. (Poſt. 200. b.) 
[4] 11. H. 3. 60. 33. (Poſt. 193. 
b. 335: 2.) 

fe] 6. E. 6. tit. Faits inroll. gs 
Br. Cro. Cha. 217. 369. 1. Co. 


173.) 


— 


J Vid. ſect. 286. & 660. & 


fett. a. 


a 0 : . . 8 ' © 89 : - I. . 9 <> i = Q 7 , pu 
(3) This ſaine maxim is cited poſt. 229. b. and 364. b. In Wingate's Maxims 752. there is a varicty o. caſ-s collefted to illuſ 


rate the application of this rule. 


Other rules immediately connected with this are, that communis error facit jus and res judicata 


proveritite babctur, and alſo that minims mutanda ſunt que certam interpretationem habuerunt, as to which ſce poſt. 365. a. Hob. 


M; 


* He. 


147. 


Max. 768. and ant. 52. b. in the margin. In a late ecclefiaſtical caſe of great importance, in which bonds of 


rotvnation were condemned by the ſupreme court of appeliant juriſdiction, theſe four maxims appear to me to lave included 


te chief topic of argument in favour of ſuch bonds. 


* 


(1) Acc: as tcopyholders being jointenants Caithrope's Reading 97. Kitch. French ed. £2. a. 

See ant, 125. db. 

(6). Ace. 11. H. 7. n. pl. 5. 

(7) Ser ant. 260. and note 2. there. 

(8) Poſt. fect. 291. ; : : . 

(9). Sce ant. 47. 4. & poſt. 214. a. the caſe of a leaſe by two jointenants with reſervation of rent to ove, and the difference 
thete taken between och a leaſe by pare! and one by deed indeiiteld. See alto Dy. 263: 4. 


(is) See poſt. ſe et. 792. 
(11) See ant. 172. à. 


(12) SCE Ait: 147. b. 


Lib. 3. 
(Dy. 187. a, 2. Ro. Abr. 89.) 


[2] 11. H. 4. 90. 14. H. 8. 6. 
17. E. 4. 6. a. 9. H. 6. 32. 21. H. 
7.29. 14. H. 7. 4-18. E. 3. exe- 
cution 36. 11. EL Dy. 285. Plow. 
Com. 160. a. Temps L. 1. All. 
422. 20. H. 6. 4. 7. H. 7. 13. 10. 
II. 7. 24 (Aut. 4+ b.) 


U 6. E. 3. 38. 39. 52. 7- F. 
20.21. 17. E. 3. 37. b. 22. E 
1. 


H. 4. 54 


6. 40. 20. E. g. Quar. Imp. 63. 
F. N. B. 34. V. (2. Ro. Abr. 333 


J Bract. 114 fo. 88. 5 247 
Brit. fo. 223. 435. Ed. g. Fines 
41. 18. E. 2. Quar. Imp. 176. 
38. H. 6. 9. 19. E. 3. ib. 30. 5. 
H. 5. 10. F. N. B. 34. V. (Plowd. 
332. b. 333. a. 10. Co. 135. b. 2. 
Ro. Abr. 346. F. N. B. 293. E. 
Ant. 166. b. Poſt. 243. a. & ſect. 


299. 


63 


* 


Cap. 3. 


in futuro, and dieth, 
this leaſe ſhall binde 
the ſurvivor, as it hath 
been adjudged. (4) 
[e] And it one joynte- 
nant grant rm 
terre, or herbagium 
terre, for yeare:, and 
dieth, this thall binde 
the ſurvivor ; tor ſuch 
a leſſee hath right in 
the land. Soit is if 
two joyntenants be 
of a water, and the 
one granteth the 1e- 
verall piſchary. 

Leun leſſa. The 
one letteth. If two 
joyntenants bee of 


. an advowſon, and [5] 
the one preſenteth to 


his 


the church, and 


* Clerke is admitted and 
inſtituted; this in re- 
. ſpect of the privity ſhall 
not put the other out 
of poſſeſſion; (5) but if 


that joyntenant that 
preſenteth dieth, it ſhal 
ſerve for a title in a 
quare impedit brought 
by the ſurvivor. (6) But 
yet if one joy ntenant 
or tenant in common 
preſent, or if they pre- 
tent ſeverally, the or- 
dinary may either ad- 
mit or retuſe to admit 
ſuch a preſcntee, un- 
leſſe they joyn in pre- 
ſentation, and after the 
ſixe moneths he may 
in that caſe preſent by 
lapſe (7). 

But it two or more 
coparceners bee, [I] 
and they cannot agree 
to pretent, the eldeit 
ſhall preſent; and if 
her fitter doth diſturbe 
her, ſhe ſhall have a 
guare impedit againſt 
her; and ſo ſhall the 
iſſue and the aſſignee of 
the eldeſt, and yet he is 


Of Joyntenants. 


mence, ou deins le terme, 
en ceſt coſe apres ſon 
deceaſe le lejjee poet 
enter et occupier la moi— 
tie a luy lefſe durant 
le terme, &c. coment que 
le lſſee navoit unques 
poſſeſſion de ceo en la 
vie le lefſor, per force 
de meſmeleleaſe, c. Et 
le diverſitie perenter le 
caſe de grant de rent- 
charge (I) lavantdit, et 
ceſt caſe eft ceo. Car en 
grant de rent charge 
per] joyntenaunt,Sc.les 
tenements demurgent 
touts foits come ils fue- 
ront adevant, fans ceo 
que aſcun ad aſcun dci 
d'aver aſcun parcell de 
les tenements forſque 
eux meſines, et les te- 
nements fant en tel 
plyte, c:me ils fueront 
devant le charge, &c. 
Mes ou leaſe eſt fait 
per Un joyntenan? @ 
un auter pur terme des 
ans, Ge. maintenaunt 
per force de le leaſe le 
leſſee ad droit en meſme 
la terre, ceſlaſcavoir, 
de tour ceo que a fon 
leſſour affiert, et d'aver 
ceo per force de meſme 
le leaſe durant fon 
terme. (2) Et ceo eft 
la diverſitie. (3) 


Sect. 289. 


term beginneth, or with = 
in the terme, in this cafe 
after his deceaſe the leſ- 
{ce may enter and occupie 
the moitie let unto him 
during the terme, &c. al- 
though the leſſee had ne- 
ver the poſſeſſion thereof 
in the life of the leſſor, 
by force of the ſame leaſe, 
&c. And the diverfſitie 
betweene the caſe of a 
grant of a rent charge 
aforeſaid, and this caſe, is 
this. For in the grant of 
a rent charge by a joyn- 
tenant, &c. the tenements 
remaine alwayes as the 
were before, without this 
that any hath any right to 
have any parcell of the 
tenements but they them- 
{clves, and the tenements 
are 1n the fame plight 
as they were before the 
charge, &c. But where 
a leaſe is made by a 
joyntenant to another for 
terme of yeares, &c. pre- 
ſently by force of the 
leaſe the leſſee hath 
right in the ſame land, 
videlicet of all that 
which to the leflor be- 
longeth, and to have this 
by force of the ſame leaſe 
during his terme. And 
this is the diverſitie. 


tenant in common with the youngeſt. (8) And in the fame manner the tenant by the durteße 


of the eldeſt ſhall preſent. 


But if there bee foure coparceners and the eldeſt and the ſecond 


preſent, and the other two preſent joyntly or ſeverally, the ordinary may refuſe them all ; 
tor the eldeſt did not preſent alone, but ſhe and one other of her litters. But now let us returac 


to Littleton. (9) 


(1) The following words between brackets not in L. & M. or Roh. 
(2) Vie inſtead of terme in L. & M. & Rob. 
(3) c. in L. & M. & Roh. 


(4) Sce acc. Cro. Jam. 91. 
(5) See poſt. 243. 4. 249. à. 


& 2. Brownl. 175. 


See? 
CC's » 


(6) Acc. more fully 2. Inſt. 365. According to F. N. B. 34. the law is the ſame between coparceners, which agrees with lord 


Coke's doctrine about them in 2. Inſt. 365. & poſt. 243. a. 


See further the cale of uſurpation of a right of preienting aut, 


149. a. See alſo the caſe of attornment to one of two joyntenants, poſt. ſect. 566. Add 5. Co. 97. b. 
(7) Sce 5. H. 7. 8. a. Burn. Ecc. L. tit. advozv/n, Watſ. Compl. Incumb. c. 8. 
(5) See my note on this ſubject ant. 166. b. Hob. 119. Dy. «5. a. 


(9) See further on preſentation where more than one have an intereſt in an advowſon; 2. Gibſ. Cod. 1ſt ed. 804. ant. 18. b. 
18. a. 17. Vin. Abr. 325. Mallory's are Impedit 71. to 75. 


Lib. 3. 


JTE M jayntenants 

Fils voilent) poi— 
ent faire partition 
enter eux, et la par- 
titian eſt aſſets bon; 
mes de ceo faire ils 
ne ferront compels 
per la ley ; mes Sls 
voylent faire parti- 
tion de lour proper 
volunt & agreement, 
le partition e/ioiera en 


fa force. 


Of Joyntenants. 


Sect. 290. 


LSO joyntenants 

(if they will) may 
make partition be- 
tweene them, and the 
partition is good e- 
nough; but they ſhall 
not bee compelled to 
doe this by the law; 
but if they will make 
partition of their own 
will and agreement, 
the partition ſhal ſtand 


in force, 


Sect. 290, 291. 


POyent faire parti- 

tion. But this parti- 
tion muſt bee [T] by deed 
as hath beene ſaid before. 
But joyntenants for yeares 
may [I] make partition with- 
out deed. 


Ils ne ſerra com- 


This is true regu- 


arly ; but, by the cuſtome of 
ſome cities and boroughs, 
one joyntenant or tenant in 
common may compell his 
companion, by writ of parti- 
tion grounded upon the cu- 
ſtome, to make partition. (1) 
But fince Littleton wrote join- 


tenants and tenants in common generally are compellable to make partition by writ framed 
upon the ſtatutes [ν of 31. & 32. H. 8. as betore hath been ſaid, (2) And albeit they be now 
compellable to make partition, yet, ſeeing they are compellable by writ, they muſt purſue the 
ſtatutes, and cannot make partition by parol, for that remaines at the common law. And b 

Litleton's authoritie herein it ſeemeth to me, that if one joyntenant or tenant in common 
difleiſe another, and the diſſeiſee bring his aſſiſe for the moyric, that in this caſe, though the 
plaintilſe prayeth it, yet no judgement ſhall bee given to hold in ſeveraltie, for then at the 
com mom law there might have beene by compultion of law a partition between joyntenants 
and tenants in common, and by rule of law the plaintife muſt haye judgement according to 


his picint or demand. 


It deo joyntenants be [a] of land with warranty, and they make partition by writing, the 
warraniie is deſtroyed ; but if they make partition by writ of partition upon the ſtatute, the 
warrantic remaines, becauſe they are compellable thereunto. (3) 


eee. C4 


JEM un oynt 
' eflate ſoit fait de 
terre a le baron & a ſa 
feme & a un tierce per- 
fon, en ceo cas le baron 
et fa feme nont en ley 
en tour droit jorſque 
le moitie, &c. (4) [et 
fe tierce ferſon avera 
tant come le baron et 
fe feme ont, 3. lauter 
nioitie, Sc.] Etla cauſe 
eſt, pur ceo que le ba- 
ron et fa feme ne font 


forfque un perſon en 


Sect. 291. 


ALSO if a joynt 

eſtate be made of 
land to huſband and 
wife and to a third 
perſon, in this caſe the 
huſband & wife have 
in law in their right 
but the moity, and the 


third perſon ſhall have 


as much as the huſ- 
band & wife, vig. the 
other moity, &c. And 
the cauſe is, for that 
the huſband and wife 


are but one perſon in 


LE baron & ſa 
feme nont en ley 
en lour droit forſque le 


moitie, SSW. Milian 
Ocle and 
[0] purchaſed lands to them 
two and their heires; after 
William Ocle was attainted 
of high treaſon for the mur- 
ther ot the king's father E. 2. 
and was executed; Joan his 
wife ſurvived him; EZ. 3. grant- 
ed the lands to Stephen de Bit- 
terly and his heires: Job 
Haxvkins the heire of the ſaid 

oan in a petition to the 
king diſclofeth this whole 
matter, and upon a ſtir. facias 


againſt the patentee hath 
judgement to recover the 
lands, 


oane his wife g- 


187 


(Poſt. 198. b.) 


[4] Vid. ſc. 259. 318. (Ant, 
169. a. F. N. B. 62. f.) 


[J 18. EL Dyer 330. 


F. N. B. 62. b. 


{m] 31. H. 8. ca. 1. 32. H. 8. ca, 
32. Vid. ſect. 264. 247. 259 

Mich. 16. & 17. EL 1. 340. In- 
ter Harris & Eden adjudge. acc. 
18. El. Dyer 330. b. Vide be- 
fore in the chapter of partition, 
many bookes cited concerning 
this matter. (Ant. 175. a. ſect. 
250. Mo. 29. Dy. 350. Ant. 167. b. 

3. E. 2. 48. F. N. B. 9. b. 7. Af. 
10. 7. E. g. 29. 10. Aſſ. 17. 10. 
E. 3. 40. 43- 12. Aſſ. 15. 17. 12. 
E. 3. judgement 102. 20. E. 3. 
Afl. 62. 28. Aſſ. 35. 23. Aſl. 10. 
7. H. 6. 4. 19. H. 6. 45. 3. 
E. 4. 10. Vid. ſcct. 247. Bit. fo. 
112. hb. 6. fo. 12. & 13. Mor- 
rices caſe. 

I 2] 29. E. g. tit. Garr. 


(Poſt. 299. b. 251. a. 2. Co. 68.) 


. At SPV ZOGLV 4. , ee 4 


Fee 


33. E. g. coram rege 
Salop. in Theſaur. (Poſt. 326. a. 
1. Ro. Abr. 389. 388. 


140.) 
ut, 534. 


9 
Z. feu A: 


'> 


4457. K . 


(r) For inſtances of ſuch cuſtom, ſes for London F. N. B. 62. b. and for gavelkind land ant. feQ. 265. and Robiuf. ou 


Gaveik. 100. 


(2) Aut. 169. a,—In a Coke upon Littleton TI have, there is the ſollowing note on the extent of the ſtatutes of 31. and 32. . — 


II. 8. Adjudgeid by St. John cheife juſtice and Windham and Archer juſtices, Hillary 1659 in the common bench, in the cauſe 
* between Major and the lord Coventry, that a tenant by elegit may have a writ of partition by the ſtatute of 32 H. 8. and it is 
* withiu the meatang thercot,” This is followed with a reference to Cro. Cha. 44. where it is ſaid, that the ſtatute doth not ex- 


tend to copyholds. 


(3) Acc. ant. 165. a. an! b. as to parceners, becauſe they are compellable to make partition at common law. See the caſe 
of nid between parceners after partition ant. 174. 2. and b. 


(4) The words following between brackets not in L. and M. or Roh. 


5 D 


e ad- Greet 1 45 


to] Mich. rz 

Le. 25. 

2 o. e F, | 
— 3 33 


. 
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— 


FE | 
| 
c 
| 
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Lib. 3. 


Vide ſect. 663. 


[ Bract. li. 3. o. 416 20. H. g. 
Dilcent 52. lib. 4. fo. 68. 10- 
k-r'scale. Pl. Com. 48. Nichols 
Caic. 


9] 4. Mar. Dyer 149. 3. Mar. 
Dyer 122. 29. II. 8. Dycr 2. 


Pl. Com. 483. Nichols 


calc. 


10. H. 7. 20. 


[{] 11. E. g. cui in vita g. 16. 
E. g. ibid. 36. E. 3. ib. 20. 38. 
AMT. pl. 13. 31. H. 6. tit. Ent. 
congeable 34. 19. H. 6. 43. F. 
N. B. 193. K. 


(1) No Sc. in L. & M. or 


Cap. 3. 


lands, ſor the reaſon here 
veelded by our author. 

But it un citate be made to 
a man and a woman and their 
heires before marriage, and 
after they marry, the huſband 
and wite have moities be- 
tween them, whach is im- 
plyed in theſe words of our 
author, baron & ſa feme. (2) 


Forſgue un perſon 
en Ley. Rrad. (aith Ly lr 


WG uxor {ur t 9 unica perſona, 
geia Cara wna I ſangu's nun. 
(3) It hath bin {aid, that it 
a reverũdon bee grauted to 4 
iam and a woman and their 
heires, and betore attornment 
they entermarrie, and then 
attornment is made, that the 
huſband and wite thall have 
no moities in this calc, (4) 
no more than if a charter ot 
feoffment be made to a man 
and a woman, with a letter 
of atturnie to make hvery, 
they entermarry, and then li- 
veric 18 mae 2 tndun ſors 
man charte, in which caſe it 
is ſaid that they have no mo1- 
ties. But certain it is, that it 
a teoffment were made before 
the ſtat. of 27. II. 8. of uſes to 
the uſe of a man [4] and a wo- 
man, and their heirs, and they 
entermarry, and then the ſta- 
tute 13 made, if the huſband 
alien it is good for a moity; 
for the ſtatute executes the 


Of Joyntenants. 


ley, et font en ſem- 
blable caje, ſicome e- 
flate ſoit fait a deux 
joyntenants, ou Fun 
ad per force de joyn- 
ture Fun mote en ley, 
& Pauter Fauter m9i- 
tie, Fc. (i) En meſme 
le maner eft Nou et ate 
et. fait a le baron ct a 
fa feme et as auters 
deux homes, en tiel 
cas le baron et ſa ſome 
n'ont forſque la tierce 
fart, et les auters 
deux homes les auters 
deux parts, Sc. Cau- 
{a qua ſupra, 


PLUIS ferra dit 

del matter tou- 
chant goyntenancie, 
en le chapter de te- 
nants en common, et 
tenant per elegit, et 
tenant per ftatute 
merchant. 


Sect. 291. 


law, and are in like caſe 
as if an eſtate be made 
to two joyntenants, 
where the one hath by 
force of the joynture 
the one moity in law, 
and the other the o- 
ther moity, &c. In 
the ſame manner it is 
where an eſtate is 
made to the huſhand 
and wife and to two 
other men, in this cate 
the huſband and wite 
have but the third 
part and theother two 
men the other two 
parts, &c. cauſd gud 


7 up! 4. 


A 


MORE ſhall be ſaid 

of the matter 
touching joyntenancy 
in the chapter of te- 
nants in common, & 
tenant by elegit, and 
tenant by ſtatute mer- 
chant. 


poſſeſſion according to ſuch qualitie, manner, forme, and condition, as they had in the uſe, fo 
as though it veſt during the covertare, yet the act of parhament executes ſeterall moities in 
them, ſeeing they had ſeveral moities in the ute. (5) 

If an eſtate be made to a villeine and his wife [r] being free, and to their heires, albeit they 
have ſeverall capacities, vl. the villeine to purchaſe for the benefit of the lord, and the wife 
for her one, yet if the lord of the villeine enter, and the wite ſurviveth her huſband, ſhe 
ſhall injoy the whole land, becauſe there be no moities betweene them. 

A man makes a leaſe to A. and to a baron and feme, . to A. for life, to the huſband in 
taile, and to the feme for yeares, in this caſe it is ſaid, that each of them hath a third part in 
reſpect of the ſeveraltic of their eſtates. 

t a fcoflment be made to a man and a woman and their heires with warrantie, [e] and they 
entermarrie, and after are impleaded and vouch and recover in value, moities ſhall nor be be- 
tweene them; for though they were ſole when the warrantie was made, notwithſtanding at the 
time when they recovered and had execution they were huſband and wife, in which time they 


cannot take by moities. 


Albeit baron and ſeme (as Liseleton here ſaith) be one perſon in law, fo as neither of them 
can give any eſtate or intereſt to the other, (6) yet if a charter of feoffment bee made to the 
wite, the huſband as atturney to the feoffor may make liverie to the wife ; (7) and fo a feme 
covert, that hath power to fell land by will, may fell the fame to her huſband, becauſe they 
are but inſtruments for others, and the ſtate paſſech from the feotfor or deviſor. 

If a huſband, wife, and a third perſon purchaſe lands to them and their heires [-] and the 
huſband before the ſtatute of 32. H. 8. cap. 1. had aliened the whole land to a ſtranger in fee, 


and died, the wife and the other joyntenant were joyatenants of the right, and if the wife 


Roh. 


had 


(2) See acc. as to this difference between a joint eſtate to huſband and wit efore marriage and one after, Calthrope's Read. 


on Copyh. 92. F. N. B. 194. B. See further caſe of Butler and Baker 3. C 


4. Aſſ. 4+ cited in 1. Ro. Abr. 271. and the caſe of Ward and Walthew YelvAor. 
(3) See ant. 112. a. where the ſame paſſage from Bratton is cited. 
. (4) See acc. poſt. 310. a. and there the doctrine is more poſitively exprefſed. See further the caſe of a leaſe ſor life to baron 
and feme and afterwards con 
(5) See Dy. 200. a. 
( 6) Acc. ant. 112. a, and obſerve note 6. there. 
(7) Acc. ant. 532. a. 


firmation, poſt. 299. b. 


e caſe of Margery Mofe aut. 133. a. the caſe of 
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had died, the other joyntenant ſhould have had the whole right by ſurvivor (1) ; for that they 
might have joyned in a writ of right (2), and the diſcontinuance ſhould not have barred the 
entrie of the ſurvivor, for. that he claymed not under the diſcontinuance, but by title pata- 
mount above tac {ame by the fſirſt ſcohleinent (3), which is worthie of obfervition. But il the 
hutund had made a feollment in tee but of the moity, and he and his wife had dycd, their 
moity ſhould not have ſurvived to the other. 

And ior the better underſtanding of this diverſity divers things are worthy of obſervation. 

Uiyil, that a right of action and a right of entrie may ſtand in joynture ; for at the common _. 
Iry the altenation of the huſband was a diſcontinuance to the wife of the one moity, and a VI_ (et. 392. 
item of the other, fo as after the death of the huſvand, the wife hath a right of action to el. $87. b. 
the one moicy, and the other joyntenant a right of entrie into the other, but they are join- 
tenanta of the rigat, becaule they may joy ne in a writ of right. 

Secondly, that a right of action or a bare right of entrie cannot ſtand in joynture with 
a treehold or inheritance in poſſeſſion, and therefore if the huſband make a feoftment of the 
moitic, chis was a dilcontinuance of that moity, * and the other jointenant remained in poſ- „vide the ſtatute of ga. II. 8. 2. 
ieihon of the frechold and inheritance of the other moity, which for the time was a feve- it is no diſcontinuance at this 


. 9 o * 
* 7» 5 7 7 * * 4% 
rance Ot che jointu: 


ure (4); and fo are all the bookes, which ſeemed to varie amongſt themſelves, day. 


* u Pl. Com. 419. Bratchbridges 
tuis 13 a fovirance of the joynture for a time; for the moitie of the rent is ſuſpended by uni- cate. 


yeares, they are no joyntenants ; for a ſtate of freehold cannot ſtand in joynture with a 46. F. 3. 21. 19. H. 6. 45. 37. 
terme tor yeares : and a reverſion upon a freehold cannot ſtand in joynture with a freehold and H. 8.8. 3. E. 4. 10. 
inherkance in potlction, as ſhall be faid in the next chapter (7). Neither can a ſeiſin in the 
right of a polidque capacity ſtand in joynture with ſeiſin in a natural capacity, as ſhall be ſaid 
hereatter (8). . 
Ir evo mes be joyntly ſeiſed, and they take barons, and the barons joy ne in an abenation 
and dye, the wives are joyntenants of the right, and may joyne in a writ of right; and yet 
tazy may have feverall writs of cui in witd at their election; but when they have recovered 
in thote {everall writs, they ſhall be joyntenants againe. But if the barons had aliencd ſeve— 
rally, this had bin a ſeverance of the joynture for a time, for the reaſon aboveſaid. 
ir two joyntenants, the one for life, and the other in fee, loſe by default, the one ſhall have 
a writ of right, and the other a gud ei deforceat ; and yet when they have ſeverally recover- 
ed, they mall be joyntenants againe (9). So it is if two joyntenants bee diſſeiſed, and an afiiſe 
is brought, and the one is ſummoned and ſevered, and the other recover the moitie, and ak- 
ter another aſliſe is brought, and he that recovereth is ſummoned and ſevered, and the 
other recover, albeit they ſeverally recover, yet they are joyntenants againe (10). ite 
And in all cafes where the joyntenants purſue one joynt remedy, and the one is ſummoned hr 1755 _— the lat 
and ſevercd and the other recover, he that is ſummoncd and ſevered ſhall enter with him; but 155 A 6 10.1 H ) 6. tit. Entre 
where their remedies be ſeverall, there the one ſhall not enter with the other, till both have congeable. 46. E. g. 21. b. g. E. 
recovered: and the ſame law is of coparceners. If lands [xv] be demiſed for life, the remain- 4. 10. 37. H. 6. 8. 
der to the right heires of J. S. and of J. N. I. S. hath iſſue and dicth, and after J. N. hath iſſue [ui 24- E. 3. 29. 18. E. 3. 28. 
and dieth, the iffues are not joyntenants, becauſe the one moity veſted at one time, and the 38. E. 3. (Cro Jam. 259. 
other moity veſted at another time (11). And yet in ſome caſes there may be joyntenants, and | 
yet the eſtate may veſt in them at ſeverall times. | 


If a man [x] make a fcoffement in fee to the uſe of himſelfe and of ſuch wife as he ſhould [x] 17. El. Dyer Brent's caſe(12) 
afrerwards marrie, for terme of their lives, and after he taketh wife, they are joyntenants, L , d (CAL FI 
and yet they come to their eſtates at ſeverall times (13). 


And ſoit is if I diſſeiſe one to the uſe of two, and the one agrees at one time, and the other 
at mother, yet they are joyntenants. 


In this ſection are three c. the firſt and ſecond are at large explained before, the laſt is 
intended where more parties take then three. 


. Cap. 


(1) Acc. 2. Ro. Abr. 88. D. pl. 3. ; 

(2) See poſt. 337. a. 

(3) See poſt. 364. b. and ant. 135. a. 

(4) Acc. poſt. 337. b. 

(5) See ant. 148. b. 

(6) Acc. poſt. 193. a. 

) Poſt. ſect. 302. near the end. 

(8) Poſt. ſect. 297. 

(9) See poſt. 214. a. and Bro. Abr. jointenants 6. ; 

(10) A like caſe of parceners is ſtated before, and reſolved in the fame way. Ant. 164. a. See further 19. H. 6. 45: b, 5 

(11) For other caſes, where joint words are conſtrued to operate ſeverally tor the like reaſon, ſee the arguments in mr. juſtice 
Windham's caſe, ;. Co. 7. a. 

(12) It is in Dy. 339. b. pl. 48. but without any name. It is alſo much at large in 2. Leon. 14. 


(13) See contra as to an eſtate at common laau, the caſe of a gift to one and his children ant. g. a. The reaſon of the difference ce Zea 
is, that in the caſe of the u the eſtate is veſted and ſettled in the feoffees till the future uſe comes in to . See further as to this Gyn AR O14 + 
diflcrence and the reaſon of it, 1. Co, 100, b. 101. a. and Dy. 274. b. | 
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Cap. 4. Of Tenants in Common. Sect. 292. 


Cap. 4. Of Tenants in Common. Sect. 292. 


TENANT S en common ſont 

cu, que ont terres ou tene- 
ments en fee ſimple, fee taile, 
ou pur terme de vie, Sc. les 
queux ont tielx terres ou tene- 
ments per ſeverall titles, & nemy 
per joint title, et nul de eux ſca- 
voit de ceo ſon ſeverall, mes its 
doient per la ley occupier tzels 
Ferres ou tenements en Common, 


& pro indiviſo a prender les fro- 


fits en common. Et pur ceo que 


ts aviendront a tielx terres ou 
tenements per ſeverall titles, et 
nemy per un joynt title, et lour 
occupation et poſſeſſion ſerra per 
la ley perenter eux en common, 
ts ſent appels tenaunts en 
common. Sicome un home en- 


feoffa deux joyntenants en fee, 


et lun de eux alien ceo que a luy 
Mert a un auter en fee, ore le a- 
lienee et lauter joyntenant ſont 
tenants en common; pur ceo 
que ils font eins en tiels tene- 
ments per ſeverall titles, car Ja- 
lienee vient eins en la moitte per 
la feoffement d'un des joynte- 
nants, et lauter joyntenant ad 
Fauter moitie per. force de le pri- 
mer feoffment fait a luy et a ſen 
compaignion, &c. (1). Et iſſint 
ils font ems per ſeverall titles, 
ceſtaſcavoir, per ſeverall feoffe- 


ments, Sc. (2) 


Enants in Common are they, 
which have lands or tene— 
ments in fee fimple, fee taile, or 
for terme of life, &c. and they 
have ſuch lands or tenements by 
ſeverall titles, and not by a joynt 
title, and none of them know of 
this his ſeverall, but they ought 
by the law to occupie theſe 
lands or tenements in common, 
and pro indiviſo to take the pro- 
fits in common. And becauſe 
they come to ſuch lands or tene- 
ments by ſeverall titles, and net by 
one joynt title, and their cecupa- 
tion and poſſeſſion ſhall be by law 
betweene them in common, they 
are called tenants in common. 
As if a man infeoffe two joyn- 
tenants in fee, and the one of them 
alien that which to him belong- 
eth to another in fee, now the 
alience and the other jointenant 
are tenants in common ; becauſe 
they are in ſuch tenements by ſe- 
verall titles, for the alienee com- 
meth to the moytie by the feoffe- 
ment of one of the joyntenants, 
and the other joyntenant hath 
the other moitie by force of the 
firſt feoffement made to him and 
to his companion, &c. And ſo they 
are in by ſeveral] titles, that is 
to ſay, by ſeverall feoffements, 
&c. 


22 having ſpoken of parceners, which are onely by deſcent, and of joyntenants 
which are onely by purchaſe and by joint title, ſpeaketh now of tenants in common, 
which may be by three meanes, wiz. by purchaſe, by deſceat, or by preſcription, as here- 


after in this chapter ſhall appeare (3). 


(1) No c. in L. & M. or Roh. 
No Cc. in L. & M. or Roh. 


Ou 


(3) See ſect. 310. which gives an inſtance of tenancy in common by preſcription. 


Lib. 3. Of Tenants in Common. Sect. 293, 294. 


Ty 
. 


Ou pur terme de vie, Sc. Here Sc. implyeth pur terme d' auter wie, or for tearm a 


of yeares, or for any other fixed eſtate in the land. 

And here it appeareth, that the eſſential difference betweene joyntenants and tenants in 
common is, that joyntenants have the lands by one joint title and in one right, (1) and tenants 
in common by ſeverall titles or by one title and by ſeverall rights; which is the reaſon, 


"that joyntenants have one joint freehold, and tenants in common have ſeverall free- 


holds. Onely this propertie is common to them both, iz. that their occupation is in- 


divided, and neither of them knoweth his part in ſeverall, 


tron, 


The example that L?zeleroz putteth in this ſection is perſpicuous, and needeth no explica- 


ET oft afeavoir, que quant 

il eft dit en aſcun Irore que 
home eſt ſciſie en fee ſauns pluis 
dire, il ſerra entendue en fee 
fimple ; car il ne ſerra entendue 
per tiel paroll (en fee) que home 
eft ſerfie en fee taile, ſinon que 
oit mis à ceo tiel addition, fee 
tayle, &c. 


AND it is to bee underſtood, 

that when it is faid in any 
booke that a man is ſeiſed in fee, 
without more ſaying, it ſhall bee 
intended in fee ſimple, for it ſhall 
not bee intended by this word (in 
fee) that a man is ſeiſed in fee tayle, 
unlefle there bee added to it this 
addition, fee tayle, &c. 


| HIS is evident, and /ecienditm excellentiam it ſhall be taken for the higheſt and beſt fee, 


and that is fee ſimple. 


Addition in fee 1 ayle, Sc. Here is implyed a maxime in law, viz. that additio 
probat minoritatem ; as it is vulgarly ſaid, the younger ſonne giveth the difference (2). 


SeCt. 2 94. 


| 1 TEM ji trois joyntenants ſont, 
& un de eux alien ceo que a 
Iny affiert a un auter home en 
fee, en ceſt cas Pahenee eſt tenant 
en common oveſque les auters 
deux foyntenants; mes uncore 
les auters deux joyntenants ſont 
ſeiſies des deux parts joyntment 


que remayne(3), & de ceux deux 


parts le ſurvivor enter enx deux 
tient lieu, Sc. (4) 


1 needeth no explication, onely the Sc. in the end of this ſection 
ſame law is where there be more joyntenants than three. 


(1) See poſt. 299. b. the firſt line. 


ALSO if three joyntenants bee, 

and one of them alien that 
which to him belongeth to ano- 
ther man in fee, in this caſe the a- 
lignee is tenant in common with 
the other two joyntenants ; but yet 
the other two joyntenants are ſei- 
ſed of the two parts which remain 
joyntly (5), and of theſe two parts 
the ſurvivor between them two 
holdeth place, &c. 


implyeth, that the 


(2) The difference of arms is meant. See more particularly as to this ant. 140» b, 
(3) Que remayne not in L. & M. or Roh. 


4) No Cc. in L. and M. or Roh. 
5) See ſect. 304. & 312. 


5 E 


vide ſect 298. 


(Ant. 1. b. 21. Co. 38.) 


Vide devent ſeQ. 09. (Ant, 
73. à.) 


Vide ſect. goo. 


[4] SeR. 283. (Ant. 182. a.) 


5 
„H. 7. 11. 10. E. 4. 16. b. 
6. H. 7. 28. 18. E. 3. 27. 49 E. 3. 
25. b. (2. Ro. Abr. 91. 2. Saund. 
319. 


Vide ſect. 200. 


(c] 4 H. . 45- 18. E. 3. 27. b. 


Cap. 4. Of Tenants in Common. Sect. 295, 296. 


nants en fee, & Pun dona ceo 
que à luy affiert a un auter en le 
tayle(1) [& Lauter done ceo que 
a luy affiert a un auter en le 
taile] les donees font tenants en 
common, &c. 


T terres 
font do- 
nes a deux 


homes, &c. 
Of this ſuffi- 
cient hath been 
ſpoken in the 
chapter [a] of 
joy ntenants. 


Mes / 
terres font 
dones a deux 


abbes, Se. 


In this caſe of 
the two ab- 
bots in reſpect 
of their ſeveral 
capacities, al- 
beit the words 
bee joynt, yet 


the law C] doth 


adjudge them 
to be ſeverally 
ſeiſed (3). 


The Sc. in 
the end of 
this ſection 
implyeth, that 
ſo it is, if any 
[c] body po- 
litique or cor- 
porate, be they 
regular, as 
dead perſons in 
law (whereot 
our author here 


nn) or 
eculer; as if 


Sea. 295. 


ITEM , foient deux Jaynte- ALSO if there bee two joynte- 

nants in fee, and the one giveth 
that to him belongeth to another 
in tayle, and the other giveth.that 
to him belongs to another in taile, 
the donees are tenants in com- 


| mon, &c. 


HE ec. in the end of this ſection implyeth, that ſo it is when a leaſe for life or fur 
auter vie is made, for in that caſe alſo the leſſees are tenants in common. 


Sect. 296. 


MES þ terres font 


dones a deux homes, 


& a les beires de lour deux 


corps engenares, les do- 
nees ount joint eſtate pur 
terme de lour vies; & % 
cheſcun de eux ad iſſue & 
devy, lour iſſues tiendront 
en common, Sc. Mes jj 
terres font dones a deux 
abbes, ficome al abbe de 
Weſtminſter & al abbe de 
S. Albon, a aver & tener 


a cux &a hur ſucceſſors, en 


ceſt cas ils ont mainte- 
nant al commencement 
eftate en common, & nem 


joynt eſtate. Et le cauſe 


eſt, pur ceo que cheſcun ab- 


be, ou auter ſoveraigne, 


de meaſon de religion, de- 


vant que il fuit fait abbe, 
ou ſoveraigne, &c. il fuit 


for ſque come mort perſon 


en ley, et quant il eſt fait 
abbe (2), il eſt come un home 
perſon able en ley tantſolo- 
ment a purchaſer et aver 
terres ou tenements ou 


(1) The words between brackets not in L. & M. or Roh. 
(2) Sc. in L. & M. and Roh. 


(3) Here joint words are conſtrued to make 


BUT if lands be given to two 

men, and to the heires 
of their two bodies begot- 
ten, the donees have a joynt 
eſtate for tearme of their 
lives; and if each of them 
hath iſſue and dye, their iſ. 
ſues ſhall hold in common, 
&c. But if lands be given to 
two abbots, as to the ab- 
bot of Weſtminſter and to 
the abbot of Saint Albons, 
to have and to hold to them 
and to their ſucceſſors, in 
this caſe they have preſent- 
ly at the beginning an eſtate 


in common, & not a joynt 


eſtate. And the reaſon is, for 
that every abbot or other 
ſoveraigne of a houſe of re- 
ligion, before that hee was 
made abbot or ſoveraign, 
&c. was but as a dead perſon 
in law, and when he is made 
abbot, he is as a man perſon 
able in law onely to pur- 
chaſe and have lands or te- 
nements or other things to 
the uſe of his houſe, and 


auters 


ſeveral eſtates in reſpect of the ſevera! capacities of the duct. In a former part 


veſting at ſeveral times makes joint words to operate ſeverally. Ant. 88. a. and mr. juſtice Wyndham's cate 5. Co. 7. a. there 
Cited in a note. A few paſſages further, lord Coke gives an inſtance of joint words paſſing two entire things to two grautees in 
conſequence of the ſeveral quality of the things granted. Poſt. 190. the caſe of a corrody. See further as to the olect from feverat 
capacities in the grantees, poſt. 191. b. and ant. 183. b. near the end. 


= 


Lib. 3. Of Tenants in Common. Sec. 297, 


auters choſes al uſe de ſa 
meaſon, et nemy a ſon 
proper uſe, come auter ſe- 
culer Home pcit, & pur ceo 


lands be given 
to two bi- 
ſhops, to have 


and to hold to 
them two and 


not to his own proper uſe, 
as another ſecular man may, 
and therefore at the begin- 
ning of their purchaſe they 


, their ſucceſ- 
al commencement de lour are tenants in common, and ſours: albeit the 
purchaſe ils ſont tenants if one of them die, the ab- Pops were 


never any dead 
8 in law, 
ut alwayes of 


bot which ſurviveth ſhall 
not have the whole by ſur- 


en common, et fi un de 
eux devie, labbe que ſur- 


a , * 1 capacitie to take 
 weſquift n'avera my tout vivor, but the ſucceſſor of 5c fceing they 
fer le furvivour, mes le the abbot which is dead take this pur- 


chaſe in their 
politique capa- 


Succeſſor de Pabbe que ſhall hold the moity in com- 


moruſt tiendra le moitie mon with the abbot that ctie, as biſhops, 
, - they are pre- 
en common ove l abbe que ſurviveth, &c. rc Mga ra 


furveſquiſt, Se. in common, be- 
cauſe they are ſeiſed in ſeverall rights, for the one biſhop is ſeiſed in the right of his 
biſhoprick of the one moitie, and the other is ſeiſed in the right of his biſhoprick of the 
other moitie, and fo by ſeverall titles and in ſeverall capacities, whereas joyntenants ought 
to have it in one and the ſame right and capacitie, and by one and the ſame joynt title, 
The like law is, if lands be given to two parſons and their ſucceſſors or to any other ſuch like 
eceleſtaſticall bodies politique or incorporate, as hath bin ſaid. 

If a corodie be granted to two men and their heires, in this caſe, becauſe the corodie is in- 
certaine and cannot be ſevered, it ſhall amount to a ſeverall grant to each of them one coro- 
die; for the perſons be ſeverall, and the corodie is perſonall, (1) 


(3. Co. 8. a juſtice Wyndham's 
caſe.) 


SeCt. 297. 


TEM. ſi terres foi- 

ent dones a un 
abbe & a un ſecu- 
lar home, a aver & 
tener a eux, 5. al abbe 


'& a ſes ſucceſſors, & 


al ſecular home a luy 
S a ſes beires, don- 
ques ils ount eftate 
en common, cauſa qua 


ALSO if lands bee 

given to an ab- 
bot & a ſecular man, 
to have and to hold 


to them, viz. to the 
abbot and his ſuc- 


ceſſors, and to the ſe- 
cular man to him and 
to his heires, they 
have an eſtate in com- 
mon, cauſa gud ſupra. 


1 ſo it is, if lands 
be given to the 
parſon of Dale and to a 
lay man, to have and to 
hold to them, that is to ſay, 
to the parſon and his ſue- 
ceſſors, and to the lay man 
and his heires, they are pre- 
{ently tenants in common 
for the cauſes aboveſaid. So 
of a biſhop, &c. Et fic de 
fimilibus. 
If lands bee given to the 
king and to a ſubject, to 
have and to hold to them & 


F. N. B. 49. I. 16. E. 3. joindre 
en action 27. 16. Af. pl. 1. 2. 
R. 3.16. 7. H. 7. 9. 13. H. 8. 14, 


Pl. Com. in ſeig. Barkley's cas, 


ſup ra, to their heires, yet they are 
tenants in common, and not joyntenants; for the king is not ſeiſed in his naturall capacitie, 
but in his royall and politique capacitie, i jure corone, Which cannot ſtand in joynt with 
the ſeitin ot the ſubject in his natural capacitie. So likewiſe if there be two joyntenants, and 
the crowne deſcend to one of them, the joynture is ſevered, and they are become tenants in 
common. But if lands be given to A. de B. biſhop of N. and to a ſecular man, to have and 
to hold to them two and to their heires, in this caſe they are joyntenants ; for cach ci tuem 
take the lands in their naturall capacitie, 

If lands be given to Joh biſhop of No#wwich and his ſucceſſors and to Jon Overall CCor 
of divinity and his heires, being one and the ſame perſon, he is tenant in common [&] witl 
himicliſe, But our author's rules doe not hold in chattels reals or perſonals ; for if a lcatc 
for yeares be made or a ward granted to an abbot and a ſecular man, or to a biſhop and ſe- 
\ cular man, or if goods be granted to them, they are joyntenants, becauſe they take not in 

their politique Capacity. (2) 


(Ant. 16. 3.) 


(Poſt. 310. b. 2. Ro. Abr. 91.) 


9. II. 6. 25. 45+ L. 3. 23. 


Seck. 


(1) Lord Coke eites no authority ſor this. But in 8. E. 4. 17. there is a caſe, which tends to confrm and ext lalu his doctrine 
as to a corrod s not being grantable to more than one. The caſe aroſe on grant of a corrody by Hen. 6. to two and the langer liver, 
where one was dead, the queſtion being, whether during the life of the ſurvivor this was ſufſici ent to juſtiſy the prior of Friſwith, on 
whom the cody was chargeable, in refuſing a new grantee ſent by Edward the fourth. Upon this caſe NuLE ſerjcant argued 
for the king, that a cerrody gohich is for one man cannot be given to tevo, for two men cannot have the maintenance of one man; and 
thence he interred, that the grant to the two was void But the judges diſtinguiſhed 3 for they all ſaid, that if the corrody be to 
hawe certain broad and certain Sorwice, this may be granted to teventy men, Ce. as to have 20 breads or 6 gallons of ale, &c. but that 
a cr to fit every Hay in the ball of the prior and to be ſerved as the men ef the prior are, this cannot be granted to many, for every 
ene of them evould hawe oe: wich as one had heretofore, <which auould not be reaſon, Ge. -I was carried to this caſe in the year book of 
. 4. by a reference in Fitzherbert's Natura Brevium, which in the commentary on the writs de corrodio habende & de annud 
þeifione contains a great variety of learning on this antiquated ſubject. See F. N. B. 230. F. 

(2) In a former part lord Coke explains the reaſon of this to be, that no chattel can go in ſucceſſion in the caſe of a ſole corpora- 
tion, uo more than a leaſe for years to one and his heirs can go to heirs. Ant. 46. b. But there are exceptions to this rule. The 
king is mentioned as one by lord Coke ant. 90. a. Another is, where there is a ſpecial cuſtom, as the care of the chamberlain 
of London, for orphanage monies. Fulwood's caſe 4. Co. 65. a. to which add Arundel's caſe Hob. 64. and ant. fo. 9. a. note x. 
there. 99. a, Pad the calc of a bond to a lay perſon and an abbot in F. N. B. 120. B. | 
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Lib. 3. 


(Cro. Cha. 15. Ant. 18. a. b.) 


(2. Ro. Abr. 89. 90. Ant. 183. b.) 


11. AT. pl. 16. 


45. E. 3. 12. 44 AL. 11. 


21. E. 4. 22. b. 


21. E. 4. 22. b. 


8. E. 3. 23. 67. Temps E. 1. 
Feottments 115. 34. E. 1. quar. 
imped. 179. 10. Eliz. Dyer 28. 
22. E. 3. 6. Feoflments 116. 6. 
E. 3. 56. 39. E. 3. 38. 9. E. 3. 
16. 17. E. 3. 3. 18. E. g. 43. 43+ 
E. 3. 26. 23. Aſſ. 8. 33. H. 6. 
5- a. (Poſt. 333. b. Cro. Cha. 
433- Cro. Jam. 13.) 
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A ND-: the- reaſon: is, be- 
| cauſe they have ſeverall 
free holds and an occupation 
pro indiwiſo. 

Here is to bee obſerved, that 
the habendum: doth ſever the 
premiſes that prima facie 
ſeemed to be joynt ; for an ex- 
preſſe eſtate oontrolls an im- 
plyed eltate, as hath beene 
ſaid. 


AN D the like law is, 
if the feoffment bee 
made of a third part or a 
fourth part, &e. And if 
there be an advowſon ap- 
pendant, they are alſo te- 
nants in common of the ad- 
vowſon. (3) And albeit it is 
ſaid, that ſuch a feoffment of 


a moitie or third part, &c. is 


not good without writing, for 
that (as they ſay) a man can- 
not create an uncertain eſtate 
in land by parol; yet is the 
law clecre, that ſuch a feoff- 
ment 1s good by parol with- 
out writing, and ſuch an un- 
certaine eſtate ſhall paſſe b 
livery, and fo it appearet 
in our bookes. 


Sect. 298. (1) 


ZTEM fþ terre: 

forent dones a 
deux a aver, et tener, 
S. Jun moitie a l'un 
ef a ſes heires, et 
Pauter moity a lauter 
et 4 ſes heires, ili 


font tenants en com- 


mon. 


Sect. 299. 


ITEM , home ſei- 

fie de certain ter- 
res enfeoffa un auter 
de le moitie de meſme 
la terre ſans aſcun 
parlance de afſign- 
ment ou limitation 
de meſme la moitie 
en ſeveraltie al temps 
del feoffment, donques 
le feoffee & le feoffor 
tiendront lour parts 
de la terre en com- 
nion. 


Cap. 4. Of Tenants in Common. Sect. 298, 299, 300. 


ALSO if lands bee 

iven to two to 
have and to hold, s. the 
one moity to the one 
and to his heires, and 
the other moity to the 
other & to his heires, 
they are tenants in 
COmmon. 


ALSO if a man ſei- 
ſed of certaine 
lands infeoffe another 
of the moitie of the 
ſame land without any 
ſpeech of aſſignement 
or limitation. of the 
ſame moity in ſeveral- 
tie at the time of the 
feoffment, then the 
feoffee and the feof- 
for ſhall hold their 
parts of the land in 
common (2). 


If a verdict finde, that a man hath das partes manerii, Ec. in tres partes Gi, this ſhall 


not be intended to be in common; but if verdict bee 7 tres partes dividendas, t 
that they are tenants in common by the intendment of the verdict. (4) 


en it ſeemerh 


But if a man be ſeiſed of a mannor whereunto an advowſon is appendant, and maketh a 
feoffment of three acres parcell of the mannor together with the advowſon to two, to have and 
to hold the one moity together with the moitie of the advowſon to the one and his heires, and 
the other moity together with the other moity of the advowſon to the other and his heires, this 


cannot be 


without deed ; for the feoffor cannot annex the advowſon to theſe three acres, 


and diſannex it from the reſt of the mannor, without deed, (5) 


ET oft aſcavoir, que en meſme 

le maner come eft avantdit 
de tenants en common, de terres 
ou tenements en fee ſimple, ou en fee 
taile, en meſme le maner poit eſtre 


Sect. 300. 


(1) In L. & M. and Roh. this ſe gion is placed immediately after ſect. 300. 


(2) Brooke in his Abridgment title feoffements de terres pl. 75. cites this ſection of Tittleton, and in ſupport of it refers to 
various caſes in Fitzherbert's Abridgment. See further Bro. Nouv. Caf. 154. 124. 6. Co. 1. and Dy. 187. a. pl. 5. 


(3) See poſt. 307. a. 


AND it 1s to bee underſtood, 
| that in the ſame manner as is 
aforeſaid of tenants in common, 
of lands or tenements in fee ſim- 
ple, or in fee taile, in the fame 


PE 


(4) In a caſe in the king's bench during Jord Holt's time, the queſtion was, how the ſurrender of a copyhold to the ufe of 
three ſons and two daughters equally to be divided and their reſpecti ve heirs ought to be conſtued ; and this paſſage of the Coke 
upon Littleton was much relied upon by two of the judges as an authority to ſhew, that the words egua/ly to be divided imply a 
tenancy in common. But lord Holt, who was for a jointenancy, obſerved, that no ſuch matter appears in the caſe of 21. E. 4. here 
cited by lord Coke in the margin as his authority, and that he was not poſitive therein, but only wrote it as his conjectute. x. P. 
Ws. 19. in the caſe of Fiſher v. Wigg, which is alſo reported in Salk. 391. Com. 88. 92. 12. Md. 296. and I. L. Ray m. 622. 
In the two latter books and in P. Williams this caſe is reported very much at large; and as the arguments on each fide are 
very elaborate, it is an authority fit to be reſorted to, wherever the doubt is, whether there ſhall be a tenancy in common or join- 
tenancy. See alſo the caſe of the earl of Angleſey v. Ram. in Dom: Proc. Sept. 1727. Barker v. Gyles 2. P. Wms. 280. and 
3. Brown. Parl. Caf. 297. Hall v. Digby and others 4. Brown. Parl. Caf, 224. Hawes v. Hawes 1. Will. 165. and Gaſkin v. 


Gaſkin Mich. 18. G. 3. B. R. in mr. Henry Cowper's Reports juſt publiſhed. 


In this Jaſt caſe the word equally was deemed 


ſufficient to create a tenancy in common in a i; and lord Mausficld declared the opinion of the two judges who differed 
trom Holt to be the hetter and more liberal one; and mr. juſtice Aſton noticed, that equally ts be divided had been adjudged a 


tenancy in common even in à deed. 


I am happy in having this early opportunity of citing a collection of reports, which promiſes 


io much new and uſeful information to the profeſſion. See further as to the words ſufficient to make a tenaury in com- 
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mon, particularly the caſes in equity on the ſuhject, 2. Com. Dig. 175. and continuation to the ſame work 201, 
255.29 — . (5) Beſides the references in the margin, ſee Dy. 48. b. pl. 3. and Dodcride on Advowſons 30. 
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COKE UPON LITTLETON. 


R. HARCRAVE, the editor of ſo much of the New EDITION of Coxe 

upon LITTLETON as has been publiſhed, at length finds his relin- 
quiſhment of the undertaking in an unfiniſhed tate quite unavoidable, 
Numerous and ſevere are the ſacrifices, which he has heretofore made in 
order to accompliſh the original propoſals in their fulleſt extent. To this mo- 
ment he feels the effect of thoſe ſacrifices; nor is he likely ever to conquer 
wholly the diſadvantage already incurred from them, But it might be im- 
proper and diſguſting” to enter into particulars upon this head, which in its 
nature 1s too perſonal to the editor to be intereſting to others, He will 
therefore be content with generally declaring, that his fituation is become 
ſuch, as to render him unequal to any longer ſuſtaining the weight of thoſe 
labors, which he has ever found incident to the work upon the extended 
plan of annotation adopted by him from the commencement of the edition, 
though certainly not belonging to it from the very limited profeſſions and 
terms originally held out to the Publick. Ir is from perſonal conſiderations, 
and in his own defence, that he thus adverts to having paſſed the bounds of 
the firſt undertaking in the actual execution: becauſe, as he feels himſelf open 
to cenſure, from thoſe indiſpoſed to yield to indulgent conſtruction, for having 
done leſs than he promiſed, he too plainly ſees rhe neceſſity of ſtriving to 
ſoften ſuch cenſure by the recollection of his having alſo done more. In truth, 
had he not raſhly exceeded the limits firſt preſcribed, by wandering into the 
wide field of annotation, it is moſt probable, that the cle of the edition 
would have been finiſhed long ago, and conſequently that the editor would 
not now have to mortify himſelf by apologizing tor executing only one half 
of it . This to be ſure is the molt favourable point of view for the editor; 
its tendency being to ſhew, that his exceſs of zeal to render the edition valu- 
able has been one cauſe of his finally leaving it hefe fh. If it ſhall be 
thought proper by others kindly to receive the editor's apology in this form, 


it 


* The Coxe upon LiTTLETox, excluſive of the preface aud index, conſiſts of 393 ſolios or 


786 pages. Mr. Harcrave has proceeded in the new edition and actually publihed to the 


end of folio 190 or page 380, which is cxattly 13 folios ſhort of one half of the work. 
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it will qualify his uuhappineſs at the painful and trying moment of ſeparation 
from a very favorite work before its advancement into maturity. Should a 
leſs indulgent conſtruction be applied to the editor, it will deeply wound 
feelings already enough exerciſed; but from a conſciouſneſs of being 


eing open 
to ſome degree of exception for what rigid obſervers may ane, ds Ae” 
donment of a work long promiſed to be compleated, he muſt in that caſe 


kiſs the rod, and ſubmit himſelf to the ſeverity of animadverſion with a pa- 
tient humility. 


IT is no ſmall conſolation to Mr. Hargrave to accompany this recital of 
his own failure in the edition, with information of its having fallen into the 
hands of a profeſſional gentleman * of ſuch a deſcription, as to warrant 
expecting from him a quick and able execution of the remainder of the 
undertaking. As Mr. Hargrave underſtands, his ſucceſſor is prompted to 
engage in the work by an extreme partiality for it, and from having been 
in the habit of ſtudying and annotating on the CokE vyon LitTTLETON. 
He alſo poſſeſſes the important advantage of having long practiſed in the con- 
veyancing line; to which, as Mr. Hargrave can ſpeak from his own experience 
as a barriſter in that branch of the law, a familiarity with the law of real pro- 
perty, and conſequently with the writings of L1TTLETON and Cokk, is pecu- 
liarly eſſential. Theſe and other confiderations claim from Mr. Hargrave 
much beyond a hope, that the depending edition of Coke vron LirTLETON 
will gain confiderably by change of the editor ; and that the new adventurer 
in this arduous undertaking will ſtamp the remainder of the edition with 


much greater value, than could be reached by any efforts however vigorous 
from the original editor. 


FRA. HARGRAVE. 
Baſwell Court, 18 Jan. 1785. 


* CHaRLEs BuTLER, of Lincoln's Inn, Eſquire, 
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EDWARD, LORD THURLO W, 
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F TL 6 Y 
F RO M - 
Mz H AR G R A VE, 


ANNOUNCING HIS RELINQUISHMENT OF THIS WORK, &c. 


R. HARGRAVE, the editor of ſo much of the NR.] EDITIOx ef Cort veon LitTLE- 

TON as has been publiſhed, at length finds his relinquiſhment of the undertaking in an 
unfiniſhed ſtate quite unavoidable. Numerous and ſevere are the ſacrifices, which he has hereto- 
fore made in order to accompliſh the original propoſals in their fulleſt extent. To this mo- 
ment he feels the effect of thoſe ſacrifices x nor is he likely ever to conquer wholly the diſadvan- 
tage already incurred from them. But it might be improper and diſguſting to enter into par- 
ticulars upon this head, which in its nature is too perſonal to the editor to be intereſting to others. 
He will therefore be content with generally declaring, that las fituation is become ſuch, as to 
render him unequal to any longer ſuſtaining the weight of thoſe labors, which he has ever found 
incident to the work upon the extended plan of annotation adopted by him from the commence- 
ment of the edition, though certainly not belonging to it from the very limited profeſſions and 
terms originally held out to the Public. It is from perſonal conſiderations, and in his own de- 
fence, that he thus adverts to having paſſed the bounds of the firſt undertaking in the aQual 
execution: becauſe, as he feels himſelf open to cenſure, from thoſe indiſpoſed to yield to indul- 
gent conſtruction, for having done Lrss than he promiſed, he too plainly ſees the neceſſity of 
firiving to ſoften ſuth cenſure by the recollection of his having alſo done more. In truth, had 
he not raſhly exceeded the limits firſt preſcribed, by wandering into the wide field of annotatian, 
it 1s moſt probable, that the wuoLs of the edition would have been finiſhed long ago, and 
conſequently that the editor would not now have to mortify himſelf by apologizing for executing 
only onE HALF of it &. This to be ſure is the moſt favourable point of view for the editor; 
its. tendency being to ſhew, that his exceſs of zeal to render the edition vaLuaBLe has been 
one cauſe of his finally leaving it 1iMyeERFECT, If it ſhall be thought proper by others kindly to 
receive the editor's apology in this form, it will qual:fy his unhappineſs at the painful and trying 
moment of ſeparation from a very favorite work before its advancement into maturity. Should a 
leſs indulgent conſtruction be applied to the editor, it will deeply wound feelings already enough 
exerciſed ; but from a conſciouſneſs of being open to ſame degree of exception for what rigid 
obſervers may file an indefegſible abandonment of a work ſo lung promiſed to be compleated, 


he muſt in that caſe kiſs the rod, and ſubmit himſelf to the ſeverity of animadverſion with a pa- 
tient humility. 


It is no ſmall conſolation to Mr. Hargrave to accompany this recital of his failure in the edi- 
tion, with information of its having fallen into the hands of a profeſſional gentleman + of ſuch a 
deſcription, as to warrant expecting from him a quick and able execution of the remainder of the 
undertaking. As Mr. Hargrave underitands, his ſucceſſor is prompted to engage in the work 
by an extreme partiality for it, and from having been in the habit of ſtudying and annotating on 
the Coke upon LiTTLETON. He alſo poſſeſſes the important advantage of having long prac- 
tiſed in the conveyancing line; to which, as Mr. Hargrave can ſpeak from his own experience 
as a barriſter in that branch of the law, a familiarity with .the law of real property, and conſe 
quently with the writings of LIT TIETONH and Coxs, is peculiarly eſſential. Theſe and other 
conſiderations claim from Mr. Hargrave much beyond a hope, that the depending edition of 
Coke vrox L1ITTLETON will gain conſiderably by change of the editor; and that the new ad- 
venturer in this arduous undertaking will ſtamp the remainder of the edition with much greater 
value than could be reached by any efforts howe er vigorous from the original editor, 


FRA HARGRAYV E. 
B »fevell-Court, 18 Fan. 17535. 


*The Cok t upon LiTTLETON, excluſiveof the Preface and Index, conſiſts of 393 folios or 786 pages. 


* - . . * * 
procceded in the new edition aud actually publfed to the end of felio 190 or page 3%, which is exactly 13 folios ſliort of one half 


of the wörk. 


+ CARL ES BUTLER, of Lincoln's-Inn, Eſquire. 
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IN the original pro poſals for primi ng this work, it tas mentioned to be then 5 
tended ta include in it Lord CORE's Compleat Copybolder, and the other Trani 
which had been, printed with ſome of the latter editions of the COKE UPON 
LITTLET ON : 1 has, however, on further conſideration been rhougbt adviſeableto 
omit them, as baving no immediate connection with this work ; ar bh to avoid | an un- 
neceſſary addition to the bulk and expence of the preſent volume. The inſertion of 
them in this place, was apprehended to be the leſs neceſſary, a ſe Zero FART Y 8 
biing already publ. 54 in an oavo volume. 


ſl 
| 
|; 


TO THE 


PAS SENT EDITION; 


HE reputation of LITTLETON's TREATISE on TENURES is too well eſtabliſhed, 

! to require any mention of the praiſes which the moſt reſpectable writers of our country have 
beſtowed on it. Nowork on our laws has been more warmly or generally applauded by 

them. But ſome foreign writers have ſpoken of it in very different terms. At the head of 
theſe is Hottoman, who, in his Treatiſe De Verbis feudalibus,” thus expreſſes himſelf : 
Stephanus Paſquerius excellent vir ingenio, et inter Pariſienſes cauſidicos dicendi facultate 
« przſtans, libellum mihi Anglicanum Littletonium dedit, quo Feudorum Anglicorum Jura 
«« exponuntur, ita incondite, abſurde, et inconcinnè ſeriptum, ut facile appareat, veriſſimum 
*« efle, quod Polydorus Virgilius, in Anglici Hiſtoria, de Jure Anglicano teſtatus eſt, ſtulti- 
*« tiam in eo libro, cum malitia, et calumniandi ſtudio, certare. This paſſage from Hotto- 
man is cited without any diſapprobation in the 6th edition of Struvius's Bibliotheca Juris 
Selecta; but in the—8th-edition of that work (Jenæ 1756) it is qualified by the words 
« ſingularia ſed parum apta ſunt, quz Franciſcus Hottomanus profert, &c.” Gatzert, in 
his: Cammentatio Juris exotici Hiſtorico-Literaria de Jure communi. Angliz,” (Gottingen 
1765) gives the following account of Littleton and his works : ** Zqualis huic, tempore, aft 
«« doArini,. famà et meritis longe ſuperior fuit, immortalitatem nominis apud poſteros, ſi quis 
44 unquam merito conſecutus, Thomas Littleton ; a quo juris ſtudium inchoant hodie Angli, 
«© plane ut ſuum olim, ab edicto Pratoris et XII Tabulis, Romani. Hic igitur ICtus, ab- 
« ſolutis diſciplinis academicis, jura patria mox cum plauſu in Interiori Templo Londinenſi, 
«© quz paulo ante ibidem didicerat, aliquantum temporis profeſſus, ab Henrico VI. ad officium 
«« primo judicandi in curia Palatii vocatus eſt, Advocati deinde ac procuratoris regii (king's 
« ſerjeant) muneri a* 1455 admotus, judexque porro ambulatorius factus provincialis, (juſtice 
16 of aſſizes) et tandem inter judicantes communium placitorum curiz a® 1466 ab Edoardo IV. 
« relatus dignus havitus eſt, qui multum ampliori, quam ſolebat. ſtipendio ordiniſque aded 
% Balnei honoribus a® 1475 donaretur. Vivere defiit a® 1533 *.—Unicum librum ſcripſit, ſed 
« qui plurium loco eſt, fi ſpectas eruditionem et argumentum. In eo excuſſit doQrinam juris 
« patrii- difficillimam, graviſſimam, uſuque quotidiano maxime commendabilem; qualia 


* nempe, et quotuplicia ſint feuda Angliz, quznam eorum jura, obligationes, præſtationes 


General obſei vat ons 
on Littleton's 
Tenures, 


« atque ſervitia. In uſus quidem Richardi filii, et aliorum quorundam ad explicanda iilis © 


„ capita aliquot opuſculi px Tenur1s ab incerto auctore Edoardi III. zvo conſcripti: 
« Gallice primo fuit compoſitus, mox Gallice deinde ſæpius et Anglice, mox vero Gallice et 
% Latine, typis excuſus. Viginti quinque ſervitiorum feudalium genera ſtatuit, qu tribus 
« libris, in quos omne opus diſpertitur, perſecutus eſt, Titulum hunc eſſe voluit Or Te- 
« xURES. In annoeditionis originarizz a Cokio qui a® 1533 ponit diſſentiunt, eamque circa 
a 1477 non diu poſt inventam typographiz artem prodiifie, valde vero fimiliter ſtatuunt 
*« Biographi Brit. vol. V. qui cum Nicolſono, p. 223. late etiam de argumento imprimis, et 
«« diviſione libri agunt. Editio duodecima 1738 lucem vidit. Cokius in prafatione ſui ad 
„ Littletonum Commentarii, de quo mox diſſeram, iater plura quæ auctorem concernuat ejuſ- 
«© que opus, XV. ICtos nominis magni alios appellat, qui eodem tempore floruerunt. Exhibet 
© præterea imaginem Littletonianam. Cæterùm liber ob methodi brevitatem, argumentandi 
« fubtilitatem, atque dictorum ordinem, laudem omnino metetur ; ſed nec minus fatendum 
&« eſt, adeo ſæpiſſime obſcuritati bonum hominem ſtuduiſſe, ut enigmata legum maluiſſe, 
& quam præcepta, tradere videatur. Multa jam immutata eſſe, plura inveterata atque obla- 
4% leta, non urgeo. Interim communis ICtorum Anglorutn hac vox ell perfecliſſi mum et ab- 
« ſolutifimum hoc opus eſſe ex omnibus quæ unquam in ulla ſcientia humana ſcripta ſint qua 
«« unquam proferre potuerit hominis ingenium ; non intelligere qui culpent. Ita parum abeſt, 
« quin credant, falli eum ſuiſſe neſcium!“ 


The Engliſh reader will probably be ſurpriſed at theſe accounts of Littleton, Hottoman 
has the reputation of great learning, and elegant writing; bat he has been blamed very 
generally for the contemp:uous language with which he ſpeaks, even of tne writers ot bis 
own Civil law. 


« This is a ſtrange miſtake, as Lit Jeton died in 1482. 
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PREFACE TO THE PRESENT EDITION. 


Gravina, while he mentions his endowments, both natural and acquired, with admiration, 


cenſures his #bufe of other judicial writers with great feverity. Speaking of him, he ſays, 


„Non modo in Accurkantset Bartolinis interpretibus reprehendendis, ſed in ipſo Triboniano 


« perpetuo exagitando, collectam totà viti opinionem verecundiz atque modeſtiæ, prorſus 
« amiſit.” Grav. lid. 1. $ 159. 


Cujas alſo was ſuppoſed to allude to him in a paſſage of his worke, where having occaſion te 
mention the writers who ſind fault with the diſpohtion and arrangement of the civil Jaw, he 
ſays, «© Quam illi ſunt imperitiſümi! nam neque quid ars ſit ſciunt ; neque artem digeſtorum 
« aut principia certa juris ulla perceperunt ucquam ; ſuaves tamen ad ridendi materiam.“ 


But Hottoman's general diſpoſition to abuſe, is not the only circumſtance by which his vi- 
rulent cenſure of Littleton may be accounted for. Full cf the doctrines of the feudal laws of 
his own country, he might expect to find doctrines of a ſimilar nature in Littleton, without 
adverting that the preateſt part of Liuleton's work treats of the ſubordinate and practical 
part of the laws of England, which, like that of every other country, 1s 1n a great de- 
gree peculiar to itſelf, and bears but a remote analogy to thoſe of other countries, It is 
allowed, that the feudal polity of the different countries of Europe, is derived from the ſame 
origin; that there is a marked ſimilitude in their principal inſtitutions; and a ſingular uni- 
formity in the hiſtory of their riſe, perfection, decline, and fall, But the more we go from a 
general view of their conſtitutions and governments, to therr particular laws and cuttoms, the 
leſs this ſimilitude and uniformity are diſcoverable. | 


Thus the hiſtory of every country, where the ſeudal laws have prevailed, while it preſents 
us, on the one hand, with an account of the many retiraints impoſed by them upon aliena- 
tion, and of the many methods which have been taken to make property unzhenable, preſents 
us, on the other, with an account of the different arts which have been uſed to elude thoſe 
reſtraints, and to make property free. This is as obſervable in the law of England, as it is 
in the law of any other country. 


But the mode by which it has been effected in England, is peculiar to England. In other 
countries, where a liberty of alienation has been introduced, it has reſted on a kind of com- 
promiſe with tke lord, by paying him « certain fine; and a kind of compromiſe with: the 
relations of the feudatory, by allowing them a right of redemption, commonly called the 
jus retractus.”” But the ſteps by which a frce alienation of property has obtained ground in 
England are very different. In England an unlimited freedom of aliening ſocage and mi- 
litary land was ſoon allowed; the practice of ſub-infeudation was ſoon aboliſhed ; the aliena- 
tion of lands was reſtrained by the introduction of conditional fees, and afterwards by the 
introduction of eſtates tail; entails from their firſt eſtabliſhment were greatly diſcountenanced 
by the courts of juſtice, and they were eluded by the doctrines of diſcontinuance and 
warranty. In the courſe of time, a fine was made a bar to the claims of the iſſue in tail, and 
a common recovery to the claims both of the iſſue and of thoſe in remainder and reverſion. Moſt 
of theſe circumſtances are peculiar to the Hillory of England: hence an Engliſh reader, wo 
opens the writings of the foreign feudiſts, with an expectation of finding there ſomething appli- 
cable to the practical parts of the Jaw of his own country, reſpe&ing the alienation ot landed 
property, will be greatly diſappointed. He will find the moſt poſitive prohibition of aliening 
the fee without the conſent of the lord: he will find very nice and ſubtle diſquiſitions of what 
amounts to an alienation : he will find that, in ſome countries, the lard's content ſtill conti- 
nues a favour, that in others it is a right, which the tenant may claim on rendering a cer- 
tain fine, In ſhort, he will find the works of foreign fendiits filled with accounts of the“ jus 
«« retractus,“ or ** droit de rachat,” the © retraite lignager,” and the“ droit des lods et des 
« ventes;“ but he will hardly find the words, or any thing equivalent to the words, conditional 
fee, eſtate tail, diſcontinuance, warranty, fine, or recovery, in the ſenſe in which we uſe them. 


The ſame may be obſerved on the doctrine of conditions. According to the ſtrict principles 
of the feudal law, no conditions could be annexed to a fief, except the implied conditions to 
which every fief was ſubject, from the obligation of ſervice on the part of the tenar.t, and the 
obligation of protection on the part of the lord. Every fief to which any expreſs or conven- 
tionary condition was annexed, was, from that very circumſtance, ranked among improper 
fiefs, But fiefs in England were et all times ſuiceptible of every kind of condition, 


It would be eaſy to purſue theſe obſervations through the ſubſequent chapters of Littleton's 
Treatiſe, Even it we conſider the ſubject on a more extenſive ſcale, we ſhall find ſome cir- 
cumſtances peculiar to the Englith law, which mull neceilarily occaſion a very eſſential and 
marked difference between the conſtitution and forms of the government of England and the 
conſtitution and forms of the government of other countries. Such are the univerſal conver- 
fion of allodial lands into fiets; the total abolition of ſub- in ſeudation; the freedom of aliena- 
tion of eſtates in fee-f::taple ; and the limited and dependant ſituation of our nobility when 
contraſted with the ſituation of the high nobility of foreign countries: all theſe are peculiar 
in a great meaſure to our laws. It follows, that our writers mult be ſilent on many of the ta- 
pics which fill the immenſe volumes of foreign feudilts : and they, from the ſame circumſtance, 
mult beequally ſileut on many of the ſubje&s which are diſcuſied by our writers. That this is fa, 
will appear to every perſon converſant with the ancient writers on our laws, whowill give a curſory 
look at the writers on the feudal laws of other countrics. Nothing in this reſpe& can be more 


* The title of this work is, ““ Oceanus Juris, five Tractatus Tratatuum Juris univerſi, duce et auſpice Gregorie 14. in vnum 

« congeſti, a Fr. Zilletti.“ There are two editions of this work, both printed at Venice the firſt in 1248, the ſecond in 1854. 

The firſt edition is in 16 tomes, generally bound in 12 volumes; the ſecond is in 18 tome, pgencrally bund in 29 volumes. 

The arrangement of this wok is greatly admired ; but it 1s not a work in preat icqusit, even in thole contiies. which are pO 
' verned by the civil law. 
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Ciferent than thoſe parts of the writings of Bracton, Dritton, Fleta, Littleton, fir Edward 
Coke, and fir William Blackftone, which treat af landed property. and the haoks of the 
bels, Cujas's Commentary upon them, the various treatiſes. on feudal. matters colleded in 
the 10th and 11th volumes of the“ Tractatus TraQatuum *, Du Moulins's Commentarii in pri- 
« ores tres 1itnlos Conſuetudinis Pariſienſis 2, or the more modern treatiſes of Monſieur Ger- 
main Antoine Guyott, and Monſieur Hervé 5. 


' Theſe obſervations are offered with a view to account for the contemptuous manner in 
Which the two foreign writers, cited above, ſpeak of Littleton. They may alfo account, in 
ſome meaſure, for a circumſtance which has been a matter of ſome ſurprize, the total ſilence 


— * 


r Edward Coke on the general doctrine of fiefs. It is obvious, how extremely deſirous 
his lordſhip is upon every oceaſion to give the reaſons of the doctrines laid down by him; and 
What forced, and ſometimes even puerile reaſons, he aſigns for them : yet though ſo much of 


our law is ſcppoſed to depend upon feudal principles, he never once mentions the feudal law. 


cc do marvel many times, ſays fir Henry Spelman, that my lord Coke, adorning our law 
« Hith ſo many flowers of antiquity and foreign learning, hath not (as 1 ſuppoſe) turned aſide 
+ into this field, i. e. feudal learning, from whence ſo many roots of our law have, of old, 
«© teen tuken and tranſplanted. I wiſh ſome worthy would read them diligently, and ſhew 
the ſeveral heads from whence thoſe of ours are taken, They beyond the ſeas are not only 
4% diligent, but very curious in this kind; but we are all for profit and © luerando pane,” 
« taking what we find at market, without enquiring whence it came,” But this complaint 
is apen to obſervation. 


There is no doubt but our laws reſp-Qing landed property are ſuſceptible of great illuſtra- 
tion from a recurrence to the general hiſtory and principles of the feudal law. This is evident 
from the writings of lord chief baron Gilbert, particularly his treatiſe of Tenures, in which 
he has. very ſucceſsfully explained, by feudal principles, ſeveral of the leading points of the 
doRrines laid down in the works of Littleton and fir Edward Coke, and ſhewn the real 
grounds of ſeveral of their cillinftions, which otherwiſe appear to be merely arbitrary. By 
this he has reduced them to a degree of ſyſtem, of which till then they did not appear ſuſ- 
eeptible. His treatiſe, therefore, cannot be too much recommended to every perſon who 
wiſhes to make himſelfa complete maſter of the extenſive andwarious learning contained in 
the works of thoſe writers. The ſame may be ſaid of the writings of fir William Blackſtone. 
Much uſeful information may be derived alſo from other writers on theſe ſubjects. 


But the reader, whoſe aim is to qualify himſelf for the practice of his proſeſſion, cannot be 
adviſed to extend his reſearches upon thoſe ſubjeQs very far. The points of feudal learning, 
which ſerve to explain or illuſtrate the juriſprudence of England, are few in number, and 
may be found in the authors we have mentioned, 


It is not impoſſible but farther enquiries might lead to other intereſting diſcoveries. But 
the knowledge abſolutely neceſſary for every perſon to poſſeſs who is to practiſe the law with 
credit to himſelf and advantage to his clients, is of ſo very abſtruſe a nature, and comprebends 
ſuch a variety of different matters, that the utmoſt time, which the compaſs of a life allows 
for the ftudy, is not more than ſaficient for the acquiſition of that branch of knowledge only; 

ill lefs will it allow him to enter upon the immenſe field of foreign ſcudality. Ir were greatly 
to be wiſhed that ſome gentleman, poſſeſſed of ſufficient time, talents, and aſſiduity, would 
dedicate them to this ſtudy. Thoſe who have read the late dodor Gil BERT STREWART's 
&«& Vizw of Society in Europe, in its Progreſs from Rudeneſs to Refinement,” will lament 
that he did not purſue his enquiries on this ſubject. From ſuch a writer, a work on this 
ſubject might be expected, at once entertaining, intereſting, and inſlrudtive; but ſuch 
a work is not to be expected from a practiüng lawyer. Whatever may be the energies 
of his mind, his induſtry, his application and activity, he will ſoon feel, that to gain an 
accurate and extenſive knowledge of the law, as it is practiſed in our courts of juſtice, 
requires them all. Thus, on the one hand, the ſtudent will find an advantage ia ſome 
degree of reſcarch into feudal learning; on the other, ke will feel it neceſſary to bound 
his reſearches, and to leave, beſore he has made any great progreſs in them, the Book of Fieſs, 
and its commentators, for Littleton's Tenures and fir Edward Coke's Commentary. 


If it were proper to enter into a further defence of Littleton, it might be done, by obſerving, 
that it muſt be a matter of great doubt, whether Hottomar ever ſaw, or Gatzert mote than ſaw; 
the work they ſo ſeverely cenſure, Hottoman, if he had read it, might think it inelegant and 
abſurd; but he could not think it malicious, or indicative of a diſpoſition to flauder. _ Gaizert 
ſays Littleton ſpegiſies twenty-five kinds of feudal ſervices. It is probable, that by ſervices he 
meant tenures: if he did, it is obvious that he confounded thoſe chapters of Littleton which 


. . * 2 ® * .* . . . = . "= . * : 
+ This is uſnally the ſirſt treatiſe printed in the general collection of his works, An abridgement of it was publiſhed in 1773 by 
Mr, Heyrion de Penicy, unccrthe title of “ Traits des Fiefs de Du Moulin, Analyſé et Confert avec les autres Feuliltcs,” 
? The title of his work is, 10 Traits des Matieres Feodales, tant pour le Pays Coutumier que pour celuy du Oioit ecrit, avec 

« es Oblerrations, Var Germain Antoine Guyot, Paris, 1738, and Ann. Suiv. J vol. in 40.“ 


& © Thcurie des Matieres Feodales et Cenſuelles, ou Von developpe la Chaine de ces Matieres, dans un Ordre et ſcus nn Aſpeg, 
« qyicn faciſitent Pintellicence, y repandent de nouvelles Lumieres, et mevent a des Definitions neuves des Contrats de Fiefs, & de 
& Cens, Par Monſicur Herve. 1785. Paris, 6 vol. in 8 vo.“ ['ne firſt volume of this work contains an hiGorical account 
of the riſe, progreſs, nnd preſent ſtate of Fiefs in France. Io 1956, Monteur Bouquet pub liſhed one volume of a work en titles 


5 * * % * * * * 6 3 * 
© Lie Yom Public de ia France.“ In luis preface to it he promiied to continue and ompfete it in two mier Jon es, hut he 13 
linge neat, without baving publiched any part of the COPY ton ; 1 circunsntance rt atly iO he 1 *retted by th a | wers of 1118 
kn O! learnins, 18 the firſt volume 1s exccuted mam” t inan manner. ne Eng if rezFtGEr will ner bans ft it the m ai 11) & 


tervfling wn inftruRtive work that has yet appeared on the ſubject tn the French laungunge. At the reader wiſhes to purſue his re 

» * hea 1 8 » > dof Ip es + » 1 ot wv N „ * Ini 15 » . — N ICY, , . J 2 
ſear hes Q1I1 te u. iy he will track {ome lit ince trom | emal! n , CTY * at 1 rancturt in 17% J 3 CN. te, 6 Jann 28 N þ +1311 
„% Roppitihtoria Joris Scientie Romane Feodalis Private ac Publice, x vol, apo,” 
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treat of the nature of the feudal eſtate, with thoſe chapters which treat of the nature of the feudal 
tenure: in every other ſenſe the word Services, applied in this manner to Littleton's work, is 


without a meaning.—Befides, he mentions Latin editions of Littleton, when no edition in 


that language ever appeared, | 


In fact, were it not for the general obſervations to which they naturally give riſe, neither 
the eriticiſm of Hottoman nor that of Gatzert would have been noticed. 


When doQtor Cowell, in his Law Dictionary, cited the paſſage in queſtion from Hottoman, 


it raifed univerſal indignation, and he expunged it from the later editions of his book. It cer- 


Seneral obſervations 
on tir Edward Coke's 
Con mentarys 


tainly was uvjuſt to impute it as a crime to doctor Cowell, that he inſerted this citation in his 
work ; bet} the manner in which it was received is a ſtriking proof of the high eſtimation in 
which Littleton's Treatiſe was held, | 


= 


The reputation of SIR EDWARD COKE's COMMENTARY is not inferior to that of the 
work which is the ſubject of it. It is objected to it, that it is defective in method. But it ſhould 
be obſerved, that a want of method was, in ſome reſpects, inſeparable from the nature of the un- 
dertaking. \ Daring a long life of intenſe and unremitted application to the ſtudy of the laws of 
England, fir Edward Coke had treaſured up an immenſity of the moſt. valuable common-law 
learning. This he wiſhed to preſent to the public, and choſe that mode of doing it, in which, 
without being obliged to dwell on thoſe doctrines of the law which other authors might explain 
equally well, be might produce that profound and recondite learning which he felt himſelf to 
poſſeſs above all others. In adopting this plan, he appears to have judged rationa!ly, and 
conſequetitly ought not to be cenſured for a circumſtance inſeparable from it, 


It muſt be allowed, that the ſtyle of fir Edward Coke is ſtrongly tinged with the quaintneſs 
of the times in which he rote; but it is accurate, expreſſive, and clear. That it is ſometimes 
difficult to comprehend his meaning, is owing, generally ſpeaking, to the abſtruſeneſs of his 
ſubje&, wot to the obſcurity of his language, — It has alſo been objeQed to him, that the au- 
thorities he cites do not in many places come up to the doctrines they are brought to ſupport. 
There appears to be ſome ground for this obſervation, Yet it ſhould not be forgot, that the 
uncommon depth of his learning, and acuteneſs of his mind, might enable him to diſcover 
conneQions and conſequences which eſcape a common obſerver, 1112 


It is ſometimes ſaid, that the peruſal of his Tommentary is now become uſeleſs, as many of 
the doctrines of law which his writings explain are become obſolete ; and that every thing uſeful 
in him may be found more ſyſtematically and agreeably arranged in modern writers, It muſt 
be acknowledged, that when he treats of thoſe parts of the law which have been altered finge 
his time, his Commentary partakes, in a certain degree, of the obſoleteneſs of the ſubjects to 
which it is applied; but even where this is the caſe, it does not often happen that the doctrines 
laid down by him do not ſerve to illuſtrate other parts of the law which are flill in force, 
Thas,—there is no doubt but the caſes which now come before the courts of equity, and the 
principles upon which they are determined, are extremely different in their nature from thoſe 
which are the ſubject of fir Edward Coke's reſearches. Yet the great perſonages who have 
preſided in thofe courts, have ſrequently recurred to the doctrines laid down by fir Edward Coke, 
to form, explain, and illuſtrate their decrees. Hence, though portions charged upon real eſtates, 
for the benefit of younger children, were not known in Littleton's time, and not much known in 
the time of fir Edward Coke; yet on the points which ariſe reſpecting the veſting and payment 
of portions, no writings in the law are more frequently or more ſucceſsfully applied to than 
ſir Edward Coke's Commentary on Littleton's Chapter of Conditions, It may alſo be obſerved, 
that notwithſtanding the general tenor of the preſent buſineſs of our courts, caſes muſt fre- 
quently occur which depend upon the moſt abſtruſe and intricate parts of the ancient law. 
Thus the caſe of Jacob v. Wheate led to the diſcuſſion of eſcheats and uſes as they flood before 
the ſtatute of Henry VIII. and the caſe of Taylor v. Horde turned on the learning of diſſeiſins. 


But the moſt advantageous and, perhaps, the moſt proper point of view in which the me- 


rit and ability of fir Edward Coke's writings can be placed, is by confidering him as the cen- 


tre of modern and ancient law, — The modern ſyitem of law may be ſuppoſed to have taken 
irs rife ar the end of the reign of king Henry VII. and to have aſſumed ſomething of a regu- 
lar form about the latter end of the reign of king Charles II. The principal features of this 
alteration are, perhaps, the introduction of recoveries; conveyances to uſes ;z the teſtamentary 
diſpoſition by wills; the abohtion of military tenures ; the ſtatute of frauds and perjuries ; 
the eſtabliſment'of a regular ſyſtem of equitable juriſdiction; the diſcontinuance of real ac- 
tions; and the mode of trying titles to landed property by cjeAment. There is no doubt, but 


that, during the above period, a material alteration was effected in the juriſprudence of this coun- 


try: but this alteration has been eſſected, not ſo much by ſuperſediny, as by giving a new di- 
rection to the principles of the old law, and applying them to new ſubjeds. Hence a knowledge 
of ancient legal learning is abſolutely neceſſary to a modern lawyer. Now fir Edward Coke's 
Commentary apon Littleton is an immenfe rep»ſitory of every thing that is molt intereſtin 


or uſeful in the legal learning ef ancient times. Were it not for his writings, we ſhould (tjll 
have to ſearch for it in the volnminous and chaotic compilation of cafes contained in the. 


Year- books ; or in the dry, though valuable Abridpements of Statham, Fitzherbert, Brooke, 
and Rolle. Every perion, wio has attempted, mult be ſenſible how very difficult and,dif- 
eviting it is, to purfne a regulir inveſtigation of any point of law through thoſe works, 
The writings of fir Edward Coke have couſiderably abridged, if not entirely taken away, 
the neceflity of tithe labour. 


But 


/ OPREFACE TO THE PRESENT EDITION. 


"Yar his writings are not only a repoſitory of ancient learning; they alſo, contain the out- 
© Vines of the principal doctrines of modern law and equity. On the one hand, he delineates 
and explains the ancient ſyſtem of law, as it ſtood at the acceſion. of the Tudor line; on 


the other, he points out the leading circumitances of the innovations which then began to 


take place. He ſhews the different reſtraints which our anceſtors impoſed. on the alienation 
of landed property, the methods by which they were eluded, and the various modifications 


which property received after the free alienation of it was allowed. He ſhews, how the noto- 
rious and public transfer of property by livery of ſeiſin was ſuperſeded, by the ſecret and 
icfined mode of transferring it, introduced in conſequence of the ſtatute of uſes. We may 
trace in his works the beginning of the diſuſe of real actions; the tendency in the nation 


to convert the military into ſocage tenùres; and the outlines of almoſt every other point of 


modern juriſprudence. Thus his writings ſtand between, and connect the ancient and mo- 
dern parts of the law, and by ſhewing their mutual relation and dependency, diſcover the many 
ways by which they reſolve into, explain, and illuſtrate one another. 


It has not yet been ſettled, and perhaps cannot now be fettled, with any degree of preciſion, 
when the firſt EDITION of LITTEETON's work was printed. Sir Edward Coke's miſtakes 
reſpe&ing the Rohan edition, are pointed out in the note taken from the 12th edition to that part 
of his Preface. DoQor Middleton, in his Account of Printing in England, conjectures 
the edition by J. Lettou and W. Machlinia, to have been printed in 1481, and that it is the 


| firſt edition. This makes the printing of the book to have been within fix or ſeven years 


after Caxton's introduction of the art into England, and within twenty-four years after the 
firit invention of it. Dr. Middleton's conjecture is ſupported by the concurrent circumſtance 
of the time when thoſe printers appear to have been in partnerſhip ; and no other edition 
bears evidence of a prior title to antiquity. Another edition of nearly equal pretenſions to 


. precedence with the Lettou and Machlinia edition, has lately appeared from the library 
of the late William Bayntun, eſq. It has remained hitherto undeſcribed, and was probably 
unknown to all who have undertaken to notice the ſeveral editions of this work. At the end 


it is ſaid to be printed by Machlinia alone, then living near Fleet-bridge ; from which, and other 


_ circumſtances, it is clearly diſtinguiſhable from the former edition. The letter uſed in printing 


it is leſs rude, and more like the modern Englith black letter, than the letter uſed in the joint 
edition of Lettou and Machlinia, and the abbreviations are much leſs numerous. Theſe circum- 
ſtances afford ſome, though but a faint ground to ſuppoſe ic poſterior in date to the former, 
Mr. Hargrave has both theſe editions. In 1766, Monſ. Houard, an Avocat iv the Parliament 


of Normandy, and Conſeiller Echevin of the town of Dieppe, publiſhed at Rouen in two volumes, 


the text of Littleton, with a French interpretation, notes, a gloſſary, and Pieces Juſtificatives, 


Account of the edi- 
tions of Littleton 
without the Com. 


mentary, 


Many editions of Littleton in French and in Engliſh only have been publiſhed in ſmall octavo, 


twelves, ſixteens, and twenty-fours, They are all of them very inaccurate, The French edition 
in 1585 is the firſt in which the ſections are numbered. An edition in French and Engliſh, in 
double columns, with a table ef the principal matters, was printed in duodecimo in 1671. 
Conſidering the univerſal eſtimation in which Littleton's work is held, and that it generally 
is the firſt work put into a ſtudent's hand, it is very fingular, that fince the editions by Lettou 
and Machlinia, and the Rohan edition, no correct edition of it without the Commentary has yec 
been publiſhed. The reader will hear with pleaſure, that Mr. Hargrave has it in contem- 
plation to favour the public with ſuch an edition, and to print it in ſuch a manner as will make 
it a typographical curioſity, | . 


The firſt EDITION of SIR EDWARD COKE's COMMENTARY upon Littleton was pub- 
liſhed in his life-time, in 1628: it 15very incorrect. The ſecend edition was printed in 1629, and is 
ſuppoſed to have been reviſed by the author. The ſubſequent editions, to the eighth incluſively, 
ſee in to have been printed from the ſecond, without much variation. The ninth edition includes 
fir Edward Coke's Reading on Fines, and his Treatiſe on Bail and Mainprize. To the tenth edition 
are added, the Complete Copyholder, with many references. In the eleventh edition the book 
intitled the Olde Tenures is inſerted, At the end, both of the edition of Littleton by Lettou and 
Machlinia, and of that by Machlinia only, Littleton's work is called the Tenores Novelli, to 
diſſingulſh it (it is preſumed) from the Treatiſe of Olde Tenures. The eleventh edition has alſo 
ſeveral notes and additions, tending principally to ſhew the alteration of the law fince the time 
of Littleton and his commentator, The twelfth and laſt edition was publiſhed in 1738. 
Some obſervations upon it may be found in Mr. Hargrave's Addreſs to the Public on his un- 
dertaking the preſent edition. An abridgement of fir Edward Coke's Commentary waspub- 
liſhed in 3714, by Mr. Serjeant Hawkins; ſhort but pointed obſervations are ocrafionally in- 
treQuced in it, to explain the principles of the old law, and the alterations made in it by ſub- 
tequent ſtatutes, 


Mr. Hargrave began the PRESENT EDTTIOI, by publiſhing it in Numbefs. Soon 
after his publication of the Firſt Number, he was favored with lord chief juſtice Hale's ma- 
nuſeript notes. By an advertiſement prenxed to the Second Number, he informed the public 
that they were very numerous, as far as the Chapter of Knight Service; that there were 
ſew cn the ſubſequent parts of the work ; that for the communication of them, he was 
indebted to the liberal ſpirit of a noble load“, who, he obſerves; had ever diſtinguiſhed 


* The preſent Earl of Hudwicke. 


himſelf 


Editions of Littleton 
with fir Edw. Coke & 
Commentary. 


Preſent cditions 
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kimſelf as a. zealous encourages. of undertakings having the loalt tendency to promote ſcience 
fer We kat m the original, ſome of the note: were in Latin, but mot of them in Laws 
French; and that it was thought moſt converient to give the latter ina hteral Eugliſh tranſta- 
tion. Upon the publication of the Second Number, Vir. Hargrave received from fir V itliath 
Jones an account of ſome few various readings ſtom two Engliſh menufcripre of Littieton's 
Tenures, By an advertiſement prefixed to the 'Vhird Nunibor he informed the public, that both 
of theſe manuſcripts were Jn the public library at Cambridge, being maiked d 11. 69. and 
Mm 52, ; that the firſt was written on vellum, and was imperfect at the beginning, and in the 
Chapter of Warranty; and that the ſecond, which ſzemed to be the moſt valuable, was written on 
paper, and had only one leaf toru, and that its antiquity appeared from the following note 1a 
the firlt page ; 


Ie liber emptus fuit in cæmeterio &i. Pauli 
London, 27 die Julii, anuo regis E. Ji. 20720. 103. Gd. 


that this date ſhewed that the manuſcript was of Littleton's time, July 20 E. 4. being in 
1431, which was the year before Littleton's death; that in referrirg to the manuicripts, that 
in vellum would be diſtinguiſhed by Vell. MS. and that in paper by Paper MS. With 
theſe aſſiſtances Mr. Hargrave completed tha: part of the edition which is executed by him. 
He then relinquiſhed the work, and, by an Advertiſement (which immediately precedes this 
Preface) he informed the public of it, and of the pretent ecitor's undertaking to continue the 
work. 


Soon after the publication of this Advertiſement, the preſent editor, through the obliging 
interference of John Holliday, eſq. of Lincoln's-Inn, with the executors of the will of the 
late fir Thomas Parker, was favoured with a copy of the wotes of lord chancellor Nottingham 
and lord Hale upon this work. The following account is given of them in a note in fr 
Thomas Parker's own hand-writing : * a 


* 
The notes to this book, in my hand-writing (except one note in folio 26. b. and ſome 


% modern caſes), were tranſcribed from a copy of the lord chancellor Nottingham's manuſcript 
* notes, in the margin of his lord Coke's Commentary upon Littieton, which copy was made 
« for the uſe of his ſon Heneage Finch, eſq. ſolicitor- general, afterwards earl of Aylesford, 


& and is now in the poſſeflion of the honourable Mr. Legge, to whale favour I am indebted for 
« thele notes. 


* 


„The notes in a different hand- writing were tranſcribed from a copy of lord chief. juſtice 
« Hale's MSS. notes in the margin of Coke upon Littleton, preſented by lord Hale to the 
« father of Philip Gybbon, eſq. which copy was made for the uſe of the honourable Charles 
«« Yorke;-eſq. his Majeſ.y's folicitor-general. The book in which the notes are in the hard- 
« writing of lord Hale, is now in the poſſeſſion of Mr. Gybbon ; and the book from which 
« theſe notes were tranſcribed by the favour of Mr, Yorke, is now in his poſſ-flion. 


« T. Parr, 1758.” 


_ Under theſe circumſiances the THIRTEENTI EDITION has been completed in its 
form. _ | 


When it became generally known that Mr. Hargrave had relinquiſhed the work, the preſent 
editor engaged in it; but he did not engage in it while there was the flighteſt probability of 
its being undertaken by any other perſon : and even then, he would not have engaged in 
it, if by doing ſo he incurred any obligation of completing Mr, Hargrave's undeitaking in 
all its parts. He thought, an imperſec? execution of the remaining part of the work would 
be more agreeable. to the public than ene; that to prelent them with the remaining 
part of the text of Littleton and his Commentator, with ne references and fear 
notes, woald be an acceptable offering to them. No other perſon appeared with anv, aud 
the preſent editor's performance does not prevent the exertions of any future alventurer, 


k | 


Lasers CHARLES BUTLER. 
Nov. 4, 1787. 
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Proamium. 


UR author, a gentleman of an ancient and a fair- deſcended family 
de Littleton, took his name of a town ſo called, as that famous 


chief-juſtice fir John de Markham, and divers of our profeſſion, 
and others, have done. 


Thomas de Littleton, lord of Frankley, had iſſue Elizabeth his only 
child, and did bear the arms of his anceſtors, viz. argent a chevron between 
three eſcalop-ſhells fable. The bearing hereof is very ancient and ho- 
nourable; for the ſenators of Rome did wear bracelets of cſcalop-ſhells 


about their arms, and the knights of the honourable order of St. Michacl 


in France do wear a collar of gold in the form of cſcalop-ſhells at this day. 
Hereof much more might be ſaid, but it belongs unto others. 


With this Elizabeth married Thomas Weſtcote, eſquire, the king's fer- 
vant in court, a gentleman anciently deſcended, who bare argent, a bend 
between two cotiſſes ſable, a bordure engrayled gules, bezanty. 


But ſhe being fair, and of a noble ſpirit, and having large poſſeſſions and 
inheritance from her anceſtors de Littleton, and from her mother, the 
daughter and heir of Richard de Quatermains, and other her anceſtors (ready 
means in time to work her own deſire), reſolved to continue the honour of 
her name (as did the daughter and heir of Charleton, with one of the ſons 
of Knightly, and divers others), and therefore prudently, whilſt it was in 
her own power, provided by Weſtcote's aſſent before marriage, that her 


iſſue inheritable ſhould be called by the name of de Littleton. Theſe two 


had iſſue four ſons, Thomas, Nicholas, Edmund, and Guy, and four 
davghters. 


Thomas the eldeit was our author, who bare his father's chriſtian-name 
Thomas, and his mother's ſurname de Littleton, and the arms de Littleton 
alſo; and ſo doth his poſterity bear both name and arms to this day. 


Camden, in his Britannia, faith thus: Thomas Littleton, alias Weſtcote, 
the famous lawyer, to whoſe Treatiſe of Tenures the ſtudents of the com- 
mon law are no leſs beholden, than the civilians to Juſtinian's Inſtitutes. 


The dignity of this fair-deſcended family de Littleton hath grown up 
together and ſpread itſelf abroad by marches, with many other ancient and 
honourable families, to many worthy and fruitful branches, whoſe poſterity 
flouriſh at this day, and quartereth many fair coats, and [(*] enjoyeth fruitful 
and opulent inheritances thereby. | 


He was of the Inner-Temple, and read learnedly upon the ſtatute of . 2. 


De donis conditionalibus, which we have. He was afterward called ad ftainm 


La : et 


The name and degree 


of our author, 


His arms, 


Inſtituted by Lewis 
the Eleventh, king of 
France, 9. E. 4. 1469. 


Thomas Weſtcote. 


Our avthor bore his 
mother's ſurname. 


Camden. 

« The juſt ſhall flou- 
« riſh like the palm- 
de tree, and ſpread a- 
tc broad like the cedar 
« in Libanus.“ Pal, 
xcli. 11. 


[*] The beſt kind of 
quarter: ing af arms. 


King's ſerjeant, Rot. 
Pat. 33. H. 6. part 1. 
m. 16. 
Mich. 34. H. 8. fol. 3. a. 
Judge of the Com- 
mon Pleas, Rot. Pat. 
6. E. 4. part 1. m. 15. 


Knight of the Bath, 
15. E. 4. 


When he wrote this 


book, 
14. E. 4. tit. Gar- 
ranty 5. 


Lit, Sect. 692. 729 & 
740. 


The deceaſes of his 
contemporaries. 

[a] He died 27. H. 6. 
(Zj He died 39. H. 6. 
Le] Died 11. E. 4. 
[4] Died 16. H. 5. 
le. Died 7. E. 4＋ 

[ f] Overlived our 
author, 

[-] Survived him alſo, 
L] Died 23. II. 6. 
[/] Survived our au— 
thor. 

[4] Died 33 H. 6. 
J] Died 18. H. 6. 
[m] Died 20. II. 6. 
[x] Removed 1. E. 4. 
L] Removed 8. E. 4. 
[p] Died 21 E. 4. 


Queen Elizabeth. 


Inner-Temple. 
Cliſtord's-Inn. 
Lion's-Inn. 


eee. 


TH AE 


et grad” ſervientis ad lezem, and was ſteward of the court of the Marſhalſey of 


the king's houſhold, and for his worthineſs was made by king H. 6. his ſer- 


jeant, and rode juſtice of alliſe the Northern Circuit, which places he held 
under king E 4. until he, in the fixth year of his reign, conftituted him one 
of the judges of the court of common pleas, and then rode Northamptonſhire 
Circuit. The ſame king, in the 15th year of his reign, with the prince, and 
other nobles and gentlemen of ancient blood, honoured him with the knight- 


hood of the Bath. 


He compiled this book when he was judge, after the fourteenth year of 
the reign of king E. 4. but the certain time we cannot yet attain unto, but (as 
we conceive) it was not long before his death, becauſe it wanted his laſt hand; 
% for that tenant by elegit, ſtatute-merchant, and ſtaple, were in the table of 
e the firſt printed book, and yet he never wrote of them *”. 

Our author, in compoſing this work, had great furtherance in that he 
flouriſhed in the time of many famous and expert ſages of the law, [a] Sir 
Richard Newton, [] fir John Priſot, c) fir Robert Danby, fd] fir Thomas 
Erian, [e] fir Pierce Ardern, [F] fir Richard Choke, fg} Walter Moyle, 
[] William Paſton, [:] Robert Danvers, [ William Aſcough, and other 
Juſtices of the court of common pleas : and of the King's-bench, [I] fir 
John June, [n] fir John Hody, [a] fir John Forteſcue, Lo] fir John Mark- 
ham, [e] fir Thomas Billing, and other excellent men flouriſhed in his 
time. 

And of worldly bleſſings I account it not the leaſt, that in the beginning 
of my ſtudy of the laws of this realm, the courts of juſtice, both of equity 
and of law, were furniſhed with men of excellent judgment, gravity, and 
wiſdom. As in the chancery, fir Nicholas Bacon, and after him fir Thomas 
Bromley, In the exchequer-chamber, the lord Burghley, lord high treaſurer 
of Fogland, and fir Walter Mildmay, chancellor of the exchequer, In the 
king's bench, fir Chriſtopher Wray, and after him fir John Popham, In the 
common pleas, fir James Dyer, and after him fir Edmund Anderſon, In the 
court of exchcquer, fir Edward Saunders, alter him ſir John Jeffery, and 
after him fir Roger Manwood, men famous (amongſt many others) in their 
ſeveral places, and ſlouriſhed, and were all honoured and preferred by that 
thrice noble and virtuous queen Elizabeth of ever bleſſed memory. Of 
theſe reverend judges, and others their aſſociates, I muſt ingenuouſly confeſs, 
that in her reign I learned many things, which in theſe Inſtitutes I have 
publiſhed : and of this queen I may ſay, that as the roſe is the queen 
of flowers, and ſmelleth more ſweetly when it is plucked from the branch, 
ſo I may ſay and juſtify, that ſhe by juſt deſert was the queen of queens, 
and of kings allo, for religion, piety, magnanimity, and juſtice ; who now 
by remembrance thereof, ſince Almighty God gathered her to himſelf, is 
of greater honour and renown than when the was living in this world. You 
cannot queſtion what roſe I mean; for take the red or the white, ſhe was 
not only by royal diſcent and inherent birth-right, but by roſial beauty alfo, 
heir to both, 

And though we wiſh by our labours (which are but cunabula legis, the 
cradles of the law) delight and profit to all the ſtudents of the law, in their 
beginning of their ſtudy (to whom the Firſt Part of the Inſtitutes is intended), 
yet principally to my loving friends, the ſtudents of the honourable and 
worthy ſocictics of the Inner-Temple, and Clifford's-Inn, and of Lion's-Inn 
alſo, where I was ſome time reader. And yet of them more particularly to 


* That Littleton did intend to write of thoſe tenancies, is plain from the 29 fſt and 324th Sections; but it may 
be juſtly queſtioned whether the fact alledged by my lord Coke, to ſupport his opinion, be true ; becauſe in the 
copy of the Rohan edition, now in Lincoln's-Inn Library, and in that ai this time in the bookſellers cuſtody, 
the Table mentions nothing concerning thefe tenancies ; nor does it feem prohable that there ever was any other 
Table, both the Copies appearing on the piceſt examination tu be completa. Note to 11h edit. See aljo Note on Sed. 
241. of the preſent edit. 
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A 


NFA. 


ſuch as have been of that famous univerſity of Cambridge, alna mea mater. 


And to my much-honoured and beloved allies and friends of the county of 


Norfolk, my dear and native country; and to Suffolk, where I paſſed my 
middle age; and of Buckinghamſhire, where in my old age I live. In which 

counties, we, out of former collections, compiled theſe Inſtitutes, But now 
return we again to our author. 


He married with Johan, one of the daughters and coheirs of William 
Burley, of Broomſcroft-caſtle, in the county of Salop, a gentleman of an- 
cient diſcent, and bare the arms of his family, argent, a feſs checkie or and 
azure, upon a lion rampant ſable, armed gules; and by her had three ſons, 
fir William, Richard the lawyer, and Thomas. 


In his life-time, he, as a loving father and a wife man, provided matches 
for theſe three ſons, in virtuous and ancient families, that is to ſay, for his ſon 
fir William, Ellen, daughter and coheir of Thomas Welſh eſquire, who by her 
had iſſue Johan his only child, married to fir John Aſton of Tixal, knight: 
and for the ſecond wife of fir William, Mary the daughter of William Whit- 
tirgton eſquire, whoſe poſterity in Worceſterſhire flouriſh to this day. For 
Richard Littleton his ſecond fon, to whom he gave good poſſeſſions of in- 
heritance, Alice, daughter and heir of William Winſbury of Pilleton-Hall 
in the county of Stafford eſquire, whoſe poſterity proſper in Staffordihire to 
this day. And for Thomas his third ſon, to whom he gave good poſſeſſions 
of inheritance, Anne, daughter and heir of John Botreaux eſquire, whoſe 
poſterity in Shropſhire continue proſperoully to this day, Thus advanced he 
his poſterity, and his poſterity, by imitation of his vertues, have honourcd 
him. 


He made his laſt will and teſtament the 22d day of Auguſt, in the twenty. 
firſt year of the reign of king Edward the fourth, whereof he made his 
three ſons, a parſon, a vicar, and a ſervant of his, executors; and conſti- 
tuted ſuperviſor thereof, his true and faithful friend, John Alcock, doctor 
of law, of the famous univerſity of Cambridge, then biſhop of Wor. 
ceſter; a man of ſingular piety, devotion, chaſtity, temperance, and holi— 
neſs of life; who amongſt other of his pious and charitable works, founded 
Jeſus College in Cambridge; a fit and a faſt friend to our honourable and 
vertuous judge, 


| 

He left this life in his great and good age, on the 23d day of the month 
of Auguſt, in the ſaid twenty-firſt year of the reign of king Edward the 
fourth: for it is obſerved for a ſpecial bleſſing of Almighty God, that few 
or none of that profeſſion die intaſtatus et improles, without will, and without 
child; which laſt will was proved the 8th of November following, in the 
Prerogative Court of Canterbury, for that he had bona nolabilia in divers 
dioceſſes. But yet our author liveth {till in ore om im juriſprudentium. 

Littleton is named in 1. H. 7. and 21. H. 7. Some do hold, that it is no 
error either in the reporter or printer; but that it was Richard the ſon of 
our author, who in thoſe days profeſſed the law, and had read upon the ſta- 
tute of V. 2. quia mulii per malitiam, and * unto whom his father dedicated 
his book: and this Richard died at Pilleton-Hall in Staffordſhire, in 
9. H. 8. 


The body of our author is honourably interred in the cathedral church 
of Worceſter, under a fair tomb of marble, with his ſtatue or portraicure 
upon it, together with his own match, and the matches of ſoine of his an- 
ceſtors, and with a memorial of his principal titles; and out of the mouth 


of his ſtatue proccedeth this prayer, Feli Dei miſerere mei, which he himſclf 


cauſed to be made and finiſhed in his life-time, and remaineth to this day. 
His wife Johan, lady Littleton, ſurvived him, and left a prear inheritance 
of her father, and Ellen her mother, daughter and heir of John Grendon 
eſquire, and other her ance{tors, to fir William Littleton her ſon, 


His marriage, 


Wis iſſue, 


The re-eſtabliſiimen? 
of his poſterity, by the 
matches ot his three 
ſons with virtue and 


good blood. 


He gave poſſeMMons of 
4 4 
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vounger ſons for their 
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better advancements 


His alt wil. 


His executore, lus ſu- 
pervilor. 


His age. 
His departare, 


2. cap. 11. 
[*] STC L.utictons 
Sect, 749. 


His ſepuleh . 


A 


THE PREFACE. 


** 


When this work was This work was 
publiſhed. 


not publiſhed in print, either by our author himſelf, or 
Richard his ſon, or any other, until after the deccaſes both of our author 
and of Richard his ſon, Fot I find it not cited in any book or report, be- 
fore fir Anthony Fitzherbert cited him in his Natura Brevium; who publith- 
ed that book of his Natura Brevium in 26. L. 8. Which work of our author, 
in reſpect of the excellency thereof, by all probability ſhould have been 
cited in the reports of the reigns of E. 3. R. 3. II. 7. or H. 8. or by St. 
Jermyn in his book of the Doctor and Student +, which he publiſhed in the 
thtee and twentieth year of H. 8. if in thoſe days our author's book had 
Note. been printed. And yet you ſhall obſerve, that time doth ever give greater | 

+ -* authority to works and writings that are of great and profound learning, * 
When this work was than at the firſt they had. The firſt impreſſion that I find of our author's 


F. N. B. 212. C. 


N book was at Roan in France, by William de Tailier (for that it was written 15 
in French) ad inſtantiam Richardi Pinſen, at the inſtance of Richard Pinſon, 1 ? 
the printer of K ing H. 8. before the ſaid book of Natura Hrevium was pub- : 
liſhed ; and therefore upon theſe and other things that we have ſeen, we ate | 1 


of opinion, that it was firſt printed about the four and twentieth year of the 
Ireignu of king B. 8. ſince which time he had been commonly cited, and (as = 

he deſerves) more and more highly efteemed *. l ane =} 

His picture. He that is defirous to ſee his picture, may in the churches of Frankley 
and Hales-Owen, fee the grave and reverend countenance of our author, 

the outward man; but he hath left this book, as a figure of that higher and 

The figure of his nobler part, that is, of the excellent and rare endowments of his mind, efs. 
WN pecially in the profound knowledge of the fundamental laws of this realm. 
He that diligently reads this his excellent work, ſhall behold the child and 


figure of his mind, which the more often he beholds in the viſual line, and 


%. — * - FL _— - 
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This opinion of my lord Coke's, concerning the time of the firſt impreſſion of Littleton's Tenures, although it 
hat h been followed by fir William Dugdale, in his Origines Furidiciales, and by biſhop Nicholſon, in his Hiſtorical 
Library, is certainly erroneous ; for it appears by two copies now in the bookſeller's cuſtody, that they were 
printed twice at London in the year 1528, once by Richard Finſon, and again by Robert Rednmyne ; and that 
was the nineteenth year of the reign of H. 8, To determine certainly when the Rohan edition was publiſhed, is 
almoft impoſſible; and before any conjectures can be offered on that ſubject, 'twill be neceſſary to conſider ho 
concluſive the arguments his lordfitip draws from our author's not being cited as authority in the books he mentions 
may be: it either proves what his lordſhip uſes it for, or elſe that Littleton's authority was not then ſo well eſta- 
bliſhed as tis now (for which he gives us here a very good reaſon) : and that this laſt is true, the aforeſaid editions 
do ſufficiently evince, for their titles and concluſions run thus: “ Littleton's Tenures, newly and moſt truly cor- 
© rected,” And in the end, Expliciunt tenores Littletoni cum alterationibus eorundem et additionibus nowis, necnon ern 
aliis non minus utilioribus : Nay, theſe very additions are incorporated into the book itſelf, nor are they diſtinguiſh'd 
by any mark from the Original. The weakneſs of this argument will further appear, if it ſhould be applied to the 
diſcovering the time my lord Coke's Commentary on Littleton was firſt publiſhed, for this was not cited as au- 
thority for ſome time after its publication, The old editions abovementioned, Pynſon's and Le Talleur's name, 
and the manner Littleton is printed in at Rohan, ſeem to be the only means of diſcovering what we ſeck. From 
thoſe editions we may collect, not only that the -Roban impreſſion is older than the year 1528, but alſo by what 
occurs in the beginning and end of them, that there had been other impreſſions of our author, From Pynſon's 8 
name at the end of the Rohan edition, it may be concluded that he would not have engaged his friend William $7, 
Le Talleur to have printed Littleton at Rohan, had he ever before printed any books in French; and thut he 
printed an Abridgment of the Statutes, part of which is in French, in the year 1499, appears by one of thoſe 
books now in the ſame perſon's cuſtody. Statham's Abridgment has Eis name to it, but there is no date, yet it 
being printed with the ſame types, and in the fame manner, Littleton was at Rohan, and as it is a larger book, 
it is highly probable *twas printed ſome time after the publication of Littleton's Tenures, and that Pynſon's ſucceſs 


2 
in the leſſer undertaking induced him to venture on the greater; which in thoſe days was the work of two or ns 
three years. William Le Talleur printed a Chronicle of the Dutchy of Normandy, as appears by his name and I 

eypher at-the end thereof, and the date in the beginning in the year 1487, The book itſelf is printed without any % . 

' title-page, initial letter of the chapters, number of the leaves or year, and in a character much reſembling THE 


writing, and with ſuch abbreviations as are uſed in manuſcripts : all which %is well known te thofe who have ſeen 
many old books, are undoubted proofs of a book's being printed when that art was in its infancy, Upon the whole 
it may certainly be concluded, that the book was printed ſome years before 1 487 3 becauſe the abovementioned 
Chronicle, which hath not ſuch marks of Sa fees n TRE ear ; and from what has been obſerved 


eoncerning the manner *tis printed in, it will be thought by thoſe who are verſed in ancient books, to have been 
publiſhed ten years before that time. Note to the 111 Edition, 4 


+ This book appears to have bea fir publiſhed by J. Raſtell, 1429. Ames, | 
| | welt 


E 


well obſerves him, the more mall he juſtly admire the judgment of our 
author, and increaſe his own. This only is defired, that he had written of 


other parts of law, and eſpecially of the rules of good pleading, (the heart- 


ſtring of the common law) wherein he excelled; for of him might the 
ſaying of our Engliſh poet be verified: 


Thereto he could indite and maken a thing 
There was no wight could pinch at his writing: 


Chaucer. 


So far from exception, as none could pinch at it. This {kill of good S pleading 


7 pleading, he highly in this work commended to his ſon, and under his name 
i to all other ſtudents ſons of his law. He was learned allo in that art, which 
. is ſo neceſſary to a compleat lawyer; I mean of logick, as you ſhall perceive TLesick. 
INE by reading of theſe Inſtitutes, wherein are obſerved his ſyllogiſms, induc- 
FA tions, and other arguments z and his definitions, deſcriptions, diviſions, ety- : 
Ei mologies, derivations, ſignifications, and the like, Certain it is, that when 
; a great learned man (who is long in making) dieth, much learning dieth Seca. 


with him. 


That which we have formerly written, that this book is the ornament of The commendation 
: the common law, and the moſt perfect and abſolute work that ever was writ= * hie work. 
7 5. ten in any humane ſeicuce; and in another place, that which I affirmed and 
| took upon me to maintain againſt all oppoſites whatſoever, that it is a work 
of-as abſolute perfection in its kind, and as free from error, as any book that 
Lhave known to be written of any humane learning, ſhall to the diligent and 
obſcrying reader of theſe Inſtitutes be made manifeſt, and we by them 
44 (which is but a Commentary upon him) be deemed to have fully ſatisfied 
that, which we in former times have ſo confidently affirmed and aſſumed, 
His greateſt commendation, becauſe it 1s of greateſt profit to us, is, that 
by this excellent work, which he had ſtudiouſly learned of others, he faith- 
fully taught all the profeſſors of the law in ſucceeding ages. The victory is 
not great to overthrow his oppoſites, for there never was any learned man in 
the law, that underſtood our author, but concurred with me in his commen- 
dation: Habet enim juſtam venerationem quicquid excellit ; for whatſoever excel- 
leth hath juſt honour due to it. Such as in words have endeavoured to offer 
him diſgrace, never underſtood him, and therefore we leave them in their 
ignorance, and with that by theſe our labours they may know the truth and 
be converted. But herein we will proceed no further, for, Stultum eſt ab. Ariſtotle, 


ſurdas opiniones accuratius refellere. It is meer folly to confute abſurd opinions 
with too much curioſity, 


„ * * 3 1 
i 


Cicero. 


4 


And albeit our author in his Three Books cites not many authorities, yet 
he holdeth no opinion in any of them, but is proved and approved by theſe 
two faithful witneſſes in matter of law, authority and reaſon. Certain it 
#7 is, when he raiſeth any queſtion, and ſheweth the reaſon on both ſides, the 
7 latter opinion is his own, and is conſonant to law. We have known many of 
b 4 his caſes drawn in queſtion, but never could ſind any judgment given againſt | 
any of them, which we cannot affirm of any other book or edition of our Note» 
_ law. In the reign of our late ſovereign lord king James of famous and 
152 ever bleſſed memory, it came in queſtion upon a demurrer in law, Whether ; 
5 the releaſe to one treſpaſſer ſhould be available or no to his companion? — do green 
1 Sir Henry Hobart, that honourable judge and great ſage of the law, and Sek & Ilncuss. 
wh thoſe reverend and learned judges, Warburton, Winch, and Nichols, his 
companions, gave judgment according to the opinion of our author, and 
openly ſaid, that they owed ſo great reverence to Littleton, as they would 
* not have his caſe diſputed or queſtioned: and the like you may find in this 
E Part of the Inſtitutes, Thus much (though not ſo much as his due) have 
we ſpoken of him; both to ſet out his life, becauſe he is our author, and for 
the imitation of him by others of our profefion, 


Lb We 


What is endeavoured 
by theſe Iuſtitutes. 


The benefit of theſe 


Initituics, 


Wherefore called In- 
ſtitutes. 


Wherefore publiſhed 
in NY 


Regula. 


36. E. 3. cap. 5. 


Regula. 


Our authoꝛ's kind of 
- rench. 


PRE F ACHE, 

We have in theſe Inſtitutes endeavoured to open the true ſenſe of evety ef 
his particular caſes, and the extent of every of the ſame, either in expreſs 
words, or by implication ; and where any of them are altered by any latter 
act of parliament to obſerve the ſame, and wherein the alteration confiſteth. 
Certain it 1s, that there is never a period, nor (for the moſt part) a word, nor 
an Sc. but affordeth excellent matter of learning. But the module of a 
preface cannot expreſs the obſervations that are made in this work, of the 
deep judgment and notable invention of our author. We have by compa- 
riſon of the late and modern impreſſions with the original print, vindicated 
our author frem two injuries : Firſt, from divers corruptions in the late and 
modern prints, and reſtored our author to his own : Secondly, from all ad- 
ditions and encroachments upon him, that nothing might appear in his 


work but his own . 


1 H E 


Our hope is, that the young ſtudent, who heretofore meeting at the ſirſt, 
and wreſtling with as difficult terms and matter, as in many years after, was 
at the firſt diſcouraged as many have been, may, by reading theſe Inſtitutes, 
have the difficulty and darkneſs both of the matter, and of the terms and words 
of art in the beginning of his ſtudy, facilitated and explained unto him, to 
the end he may proceed in his ſtudy chearfully and with delight; and there. 
fore I have termed them Inſtitutes, becauſe my deſire is, they ſhould in- 
ſtitute and inſtruct the ſtudious, and guide him in a ready way to the 
knowledge of the national laws of England. 


This Part we have (and not without precedent) publiſhed in Engliſh, 
for that they are an introduction to the knowledge of the national law 
of the realm; a work neceſſary, and yet heretofore not undertaken by 
any, albeit in all other profeſſions there are the like. We have left our 
author to ſpeak his own language, and have tranflated him into Engl: ſn, 
to the end that any of the nobility or gentry of this realm, or of any 
other cſtate or profeſſion whatſoever, that will be pleaſed to read him and 
theſe Inſtitutes, may underſtand the language wherein they are written. 


I cannot conjecture that the general communicating of theſe laws in the 
Engliſh tongue can work any inconvenience, but introduce great profit, 
ſecing that Jenerantia juris nen excrſat, Ignorance of the law exculcth not. 
And herein Iam juſtified by the wiſdom of a parliament ; the words where- 
of be, * That the laws and cuſtoms of this realm the rather ſhould be rca- 
e ſonably perceived and known, and better underſtood by the tongue vic 
& in this realm, and by ſo much every man might the better govern himſelt 
6 without offending of the law, and the better keep, fave and defend his 
& heritage and poſſeſſions. And in divers regions and countries, where the 
6 King, the nobles, and other of the ſaid realm have been, good governance 
6 and full right is done to every man, becauſe that the laws and cuſtoms be 
learned and uſed in the tongue of the country:“ as more at large by the 
ſaid act, and the purview thereof may appear: Et neminem otortet d japien- 
torem legibus, No man ought to be wiſer than the law. 


And true it is that our books of reports and ſtatutes in ancient times wore 
written in ſuch French as in thoſe times was commonly ſpoken and written by 
the French themſelves. But this kind of French that our author hath uſed, 
is moſt commonly written and read, and very rarely ſpoken, and therefore 
cannot be either pure, or well pronounced. Yet the change thereof (hav- 
ing been ſo long cuſtomed) ſhould be without any profit, but not without 
great danger and difficulty : tor ſo many ancient terms and words drawn 
from that legal French, are grown to be vacabula artis, vocables of art, ſo 
apt and ſignificant to expreſs the true ſenſe of the laws, and arc ſo woven in 
the laws theinſelves, as it is in a manner impoſſible to change them, neither 
ought legal terms to be changed. 


* Sce the additions to thi: new edition, No, 74 and 81. Note to tHe 111h edits 
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In ſchool divinity, and amongſt the gloſſographers and interpreters of the 
civil and canon laws, in logick, and in other liberal ſciences, you ſhall 
meet with a whole army of words, which cannot defend themſelves in bello 
grammaticali, in the grammatical war, and yet are more ſignificant, com- 
pendious, and effectual to expreſs the true ſenſe of the matter, than if they 
were expreſſed in pure Latin. 


36. E. 3. ub. ſuprs 


This work we have called “ The Firſt Part of the Inſtitutes,” for two Wherefore called the 
cauſes : Firſt, for that our author is the firſt book that our ſtudent taketh Fit Fart. 


in hand : Secondly, for that there are ſome other Parts of Inſtitutes not yet 
publiſhed, (viz.) The Second Part, being a Commentary upon the ſtatute 
of Magna Charta, Weſtm. 1. and other old ſtatutes. The Third Part treateth 
of criminal cauſes and pleas of the crown: which Three Parts we have, by 
the goodneſs of Almighty God, already finiſhed. The Fourth Part we have 
purpoſed to be of the juriſdiction of courts : but hereof we have only col- 
lected ſome materials towards the raifing of ſo great and honourable a 
building. We have by the goodneſs and aſſiſtance of Almighty God, 
brought this twelfth work to an end: in the eleven books of our Reports 
we have rclated the opinions and judgments of others ; but hercin we have 
ſet down our own. 


Before I entered into any of theſe Parts of our Inſtitutes, I acknowledging 
mine own weakneſs and want of judgment to undertake ſo great works, di- 
rected my humble ſuit and prayer to the Author of all goodneſs and wiſdom, 
out of the Book of Wiſdom ; Pater & Deus miſericordiæ, da mibi ſedium tua- 
rum aſſiſtricem ſapientiam, mitte eam de Celis ſandtis tuis & a ſede magnitudinis tuæ, 
ut mecum fit & mecum laboret, ut ſciam quid acceptum fit apud te! © Oh Father 
e and God of mercy, give me Wiſdom, the aſſiſtant of thy ſeats ! Oh ſend 
c her out of the holy heavens, and from the ſeat of thy greatneſs, that ſhe 
may be preſent with me, and labour with me, that I may know what is plea- 
* ſing unto thee.” Amen. 


Our author hath divided his whole work into Three Books. In his Firſt he 


Lib. ; Tip. cage ix. 


hath divided eſtates in lands and tenements, in this manner: for res per divi- Braddon. 


ſionem melius aperiuntur, 


1 i rA Rr A e. 


A Figure of the Diviſion of Poſſeſſions. 
P 
3 Fee: ſimple. 
| Inheritance 1 General, 
Fee-tail, 
I Special. 
a DENY 5 
Tenant in tail after poſbility 
Into the | of iſlue extinct, 
| ſtate of © Tenant by the curteiv, 
P freehold % 
| For term of life t. By the com- 4 
| of the tenaut. ; mon law, * 
3 6 2. By the cuſtom. af Br 
y the or term . Ad offium ec- — 
common | of life. F 3 in } 3 cleft. $4 
b „ | 5 
| | | 5. De la fpluis * 
| F | | beale. oe 
Eſtates, « For term of life of another. 15 
Tenant for ycars, or half a year, &c. FI 
"_y Under the ſtate of freehold. Expreſſed, ; 
Y Tenant at will, . 
| | Implied. is 
| By cuſtom, theſe may be ſo divided as eſtates: have been by the common law. 4 


Our author dealt only with the eſtates and terms aboveſaid : ſomewhat 
we ſhall ſpeak of eſtates by force of certain ſtatutes, as of ſtatute-merchant, 4 
ſtatute-ſtaple, and elegit, (whereof our author intended to have written) *] 
and likewiſe to executors to whom lands are deviſed for payment of debts, 
and the like. = 
| Regular - I ſhall deſire, that the learned reader will not conceive any opinion againſt 

— 4 any part of this painful and large volume, until he ſhall have adviſedly 
bs de ea judi- read over the whole, and diligently ſearched out, and well confidercd of the 
| ſeveral authorities, proofs and reaſons which we have cited and ſet down 
for warrant and confirmation of our opinions throughout this whole 

work. 


[*] See the firſt re- 
mark to the Preface. 


Cr 


Mine advice to the ſtudent is, that before he read any part of our Com- 
mentaries upon any Section, that firſt he read again and again our author 
himſelf in that Section, and do his beſt endeavours, firſt of himſelf, and then 
by conference with others, (which is the life of ſtudy) to underſtand it, and 
then to read our Commentary thereupon, and no more at any one time 
than he is able with a delight to bear away, and after to meditate thercou, 
which is the life of reading. But of this argument we have ſor the better 57 
direction of our ſtudent in his ſtudy, ſpoken in our Epiſtle to our Firſt Book 3 
of Reports. | 


A 


And albeit the reader ſhall not at any one day (do what he can) reach to 1 
the meaning of our author, or of our Commentaries, yet let him ro way 
diſcourage himſelf, but proceed; for on ſome other day, in ſome other place, 
that doubt will be cleared. Our labours herein are drawn out to this grent 


volume, for that our author is twice repeated, once in French, and again 
in Engliſh, 
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Litileton's 
TENUREs 
may be di- 
vided into 
two parts, 
Icilicet, 


4 


} 
N 


FEBRUARY 21, 1658-9. 


Synopfes totins Lattleton Analyticè. 


f { Land of 
free hold 


3 aL * * 


Titles 
of 


Tenures, Vid. the ſer- 
vices which are as it 
were the hond be- 
twixt rhe lord and te- 
nant whereby lands 


| Are held to 


Cchattell, {pou 


By the common law, as Fee Simple Book I. Chap. 1. 


| Inheritance Fee Taile - - 2. 
1755 By ſtatute, 2 ] Fee Taile after ofibility 
- | of iſſue extincdt «= 3. 
Eſtates of 3 


By the Curteſy = 4. 


. 


Agreement between party and party; as 


TDs The act of law: tenant 
| Freehold by . : 


Tenant for Life < . + - 6-6 
| 
my E Reaſon. of mixture with - — n * > a 
other poſſeſſions, /cil. by 2 W. 1 
, 3 | Both, Tenancy in Common 54. 
| 5 - - - Lawitſelf 
Ratifying ſtrengthens the a 
N . of eſtates Shes alread Remitter 12 
2 by the act Intituled | eftablifhed, 2s ] Warranty 13: 
tions of - « * Parties * ad ſ Releaſ, 8 
Leſtates b , b adding a ſurer eaſe a 
nun other | 4 and better title 4 Confirma- 
wy - Cthercunto, as tion 9. 
: mac = Intereſte d inthe poſſe iſion, as Attornement 10. 
* The de- Diſcontinuances of a right - - 5 
ſtruction : manner how by deſcent 6, 
of eſtates J Continuance of a wrong; 
by „ the 2 means how to prevent it 
| eh by continual claim - 7. 
5 | | | 
| Either, according to the perſormances or non performances thereof, 
as Conditions — Ge. - - - - - Lo 
Certain, Tenant for years - 8 - . + 
Perſonall. J Uncertain, Tenant at will Cs „5 . 8, 9, 10. 
. GIS oo anne ͤ“ 5. II. 8. 
[ The * _ - yo / ——— LN Qs 
0 — 0 ͤ ͤT .... 6. 
| ; not continued in the line 1. 
Other lords [ : Homage J continued in the line of the lord and 
alſo of theſe | Bodies tenant, called Homage Aunceſtrell 7. 
tenements, & Fealty - - - - - - 1 
which are Tempo- q 
ral. to be Socage = ; 
= ng Goods 4 generally throughout the realm e i : L 
y their - 
L | particularly in private places, Burgage- — 10. 
5 Fees 1 Eſcuage » 4 
Both theſe tenants bring | Knights Service 4. 


Bond Villenage + 21 


| G ] 


| rn. asg 


+ & <a 


; S 4 


ee Simple, Lib. 1. Cap. 1. 


FP 


; 1 3 C err rr erde of . 
bonimic zl Hie Wein ese he reafon of the denomination, frodum finplar, hareditas legitiina, 5. 15. 4 
Wise zus Dag The game. The uſual appellation thereof by this word fee without aden 293. Lol 1 5 
in reſpect of | The quality of the eſtate, It is the greateſt a man can have, 11. 3 | 
F *F 
* The firſt obtaining thereof The means how by one's own act, 12. —_* 
| The words of force, /i. his heires, 1. 7 
| - ; 7 The next heircollaterall of 
The generall rules thereof | the whole blood ſhall in- 
1 4 p | LY N | 3. herit, §. 2. a, 
" t | Purchaſe; | - 2 | None of the half blood as 
where The con- I. - heir; and'therefore the 
note | tinuing of 4 uncle or Lo oy _ 
it, bein whole blood, if the 
gotten b 3 | brother had poſſeſſion, 
Fee * I iahcri- ſhall be preferred before 
in whic 4 tance; in the brother of the half 
note Which | blood, 6, 7, 8. 
note The degrees Brethren. The eldeſt, 5. 
" thereof be- 1 Lands may lineally de- 
| tween | ſcend, but not aſcend in 
4 | . a 1 the right line, as to fa- 
Abſolute, 3 | ther or other anceſtor, 
(11941 obtained by Och but ſhall rather eſcheate 
if i ty 9 to the lord, 3. 
| 4 2 | The heir of the part of the 
} Nat 2 | . father ſhall firſt inherit, 
| 19:7 10 1155 bY | | | and then on the part of 
| 318.194 4 4 the mother, 4. | 
i The kinds ; 2 | Deſcent, the inheritance whereof goeth as before of lands purchaſed, but that it 
1 | thereof, Fee } 1 ſhall always continue in the line of the anceſtor from whom it did come; and 
4 e &mole T | I for default of ſuch iſſue ſhall eſcheat to the lord, 4. 
' | | Oe | ſ<Pthings in manuall poſ- 0 
| e | _ AT... | | ſeſſion, occupation, or * 
| By 3 | Suits ; where obſerve the manaer of pleading, that receipt, in his own de- 4 
| The was ſeiſed meſne as ef tee. : . 
DNS. ps m ieee a of other things s of fee, 10. 4 
Determinable upon contingency ; as if a man have lands to him and his heir as long as Paul's of 
L flandeth ; but it is not ſo of chattells, for they go always to the executars, 740. 7 


y—_ 


Fee Taile. Lib. x. Cap. 2. e i 


wolacrunsa +6: | The reaſon of the name, il. it is called fee taile, becauſe entailed. 1. Limited how long it ſhall 
continue; for it the iſſue in taile faile, the donor or his heirs may enter as in their reverſion, 18, 19. 


- . . — 
— — — — . 


; The quality * ; In | — | 
| of this eſtate The tnciddnts Their tenure, /cil, the donees hold of the donors by ſuch ſervices as they hold | 
in Gow of the lord paramount; but donees in frankmariage hold by fealty only, untill 

„ Tie Pc Lincs Fed oY the fourth degree be paſt, 19, 20. 138. | 
e Ari The conveyance to this eſtate, il. by heirs entailed only, 
ee e : 


> 1 z 
97. 10 „„ w - 1 


General, When lands are given to a man or wo. 

d wan and the heirs of his or their body, 
* 14715. | 

By expreſs words of the ſtat. of For if there be no certain body limited, it is 

Weſt. 2. c. 1. $.13. and theſe are 4 fee ſimple, 31. 


— 


k * — 
- » » Y 
= : 4 * * 
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* ; 


Expreſsly, when the body of the baron and 


teme is limited, 16. St 


| 
1 E Speciall, 1 6 
| Fee taile; 1 Incluſively, when lands ore given in frank- 2 
| 


g L marriage, 17. And this eſtate was at com- 
in which , F 
note The divers | mon law, 271, | 


ſortsthereof; , 
1 | for ſome are 


A 7” nn" Se 7 


ö 5 Wiha Kino to the ſex ; as to [agate only, 21. 23, 244 25s 


Females only, 22. 


* 
— 9 J 


For the will of the donor is to be obſerved, 22. 


| | the body of the baron, the feme hath an eſtate for life, : © 
| 7 | and the baron in taile generall, 26 ; but if it were given _- 
[' x ” _ _ — — 3 ene: 3 4 * he 1 
1411 beget of the body of the teme, he hath taile ſpecial "= 
eos [ Without; as and ſhe - eſtate for le, 27. : | 2 "FF 
| When to a man and to the heirs which he ſhall engender 
on the body of his wife, he hath taile ſpecial, and ſhe 
| nothing, 29. 33. 63. | 
" 1 | When a man hath ifſue a ſon and dieth, and lands are given 
i} L to the ſon and to the heirs of the father's body begotten, 30. 
| | | and many ſuch there be by equity of the ſtatute, zo. 


| m 
1 5 1 5 th qui Ke ' | | ' 3 K 5 . F y 
Rr WERRACH 1 2 of * When lands are given to baron and feme and the heirs of * 


6 1 


Tenant in Taile after poſſibility of Iſſue extinct. Lib. 1. Cap. 3. 


Ts when land; are given in ſpecial taile, and one of the donors or the man or woman of whoſe body the iſſue in taile is limited 


; to proceed dieth, there being no iſſue in taile in life, then the ſurviving donce is thus called, becauſe there is no poſſibility 
1 left of having iſſue inheritable to the land, $. 32, $3, 34% * ET 1 
& Is when one taketh a feme inheritrix to wife, in whoſe right he was ſeiſed of lands, and by whom he hath or hath had iſſue 
= born alive, which by poſſibility might inherit thoſe lands after her death, for he is tenant by the curteſy of England, 5. 35. 
Io: Tus zeaſon of the denomination, /cil. becauſe uſed in no other country but in England, 35. | 
| ; — 
a 


DRY DET, Dower. Lib. t. Cap. 8. 


Of what lands a woman ſhall be endowed, eil. of the third part of all 
; ſuch which her huſband had during the coverture, if he held them 
; | not jointly with others, 45. and if ſhe were at the death of her 
| 2 huſband of the age of nine years, 36. Sd guœre, if this be neceſſary 
| 43 50-14 to the endowment ad oftizm eccleſia et ex aſſenſu patris, 42. It any 
Stig Min kl 43 tet” ==: | Common; | iſſue which is or by poſſibility might have been begotten on her 

ned off $5. 15634 | where note body, might by poſſibility have been heir, 36. 53. he ſuall be tenant 

2e m Ie | | by curteſy, if the iſſue might have been her heir, 52. 


y * 
Y S 2 
41 * N 45 
e 1 
* 4 ul. 1 . 
* /_—— W 
— 


6 ', 4 0 5 "_ £1 4 JC 21.1. 1 1 91 


Ind bit, t erky mil ent 2 4 In ſeveralty, if the lands were not held in com- 
* the operation? In what manner mon 36. 44. ann 

jp og Ueno - of the law. * hold: By afſignment, if it were not certain which ſhe 

4 % e, een ſhould have, 43. 


I . 1 „ Cuſtomary ; where according to the cuſtom ſhe may be endowed of the whole, and 
3 3 NA 2 a 1 . ſometimes of a moiety, 37. | p | 


* „ 2b Ad oftium eccleſſæ, when one ſeiſed of lands in fee 3 
4 (for tenant in taile cannot thus endow his wife, 
| but that the iſſue in taile or donor may defeat | qy_ - 
Thereare five kinds | it, 46.) and being of full age, (otherwiſe the aging e a wos 
of dower, 5. 51. a heir of the huſband may put her out, 47.) en- ir ft may retuſe, 
5 whereof ſome are In ſuit, which is doweth his wife at the church - door of a certain | 7 e meer ac. 
1 4 : > ceptcd them, and 
. created of two forts, 38, } part of his land, 39. ct any 
7 | Ex aſſenſu patris is as the former, but that this is = hex 2 boa 
mich. 7 - * 185 | in the life of the father, the ſon being heir ap- ane. 
1 2 en I | - parent; 42. in which caſe it is thought ſhe had <3. 
By the act need of the deed of the father proving his aſs | + 
\ nr on nai 0-5-4595; 25 egy? 10 
| Uni ee e by matter 5 


1 
* 

9 
1 


Of record. This is dower de la pluis Beale, where the feme, at the praying of gardein in chi- 
I valry in court of record, doth endow herſelf in the preſence of her neighbours of the beſt 
bs | part of the land ſhe holdeth as gardein in ſocage, in recompence of her dower of theſe lands 


r mn: $12" which the lord hath as gardein in chivalry ; and this is for ſaving the eſtate during the 
25 F % % l TNT; minority of the heir, 48, 49, 50. | 


| 
| 
' 


— 


— 


4 "=... een foe-Term'of Lite... Lib. . Sap. 5. figs ee 
> ORs AY) \' £6 
4 . : =;1, J Of the leſſee's own life: this is properly called leſſee for life, 

4 Kinds of this eſtate, f Of another man's life; and this is properly called leſſee for another man's life, 56, 
5 Note the « Of the — of this eſtate, ſcil. it is in freehold, but yet in the loweſt degree 
1 a i thereof. | | f 
ey owed, in con] Of the uſual name in paſſing thereof from the one to the other. As in feoffments in 
| fee they are called feoffor and feoffee, and in gifts donor and donee ; ſo here he 
1 5 | that granteth the eſtate is called leſſor, and he to whom it is granted letlee, 57. 
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"Tenant for Years. Lib. 1. Cap. 7. 


| | {When one leaſeth lands to another for a term of years, the leſſre is thus 
Name of this eſtate, vi. called, 58. . r 

e So if the 12 be but for half a year, or a quarter, for there is no other terms 
K 1 *. 0 term him, 67. 


| 1 © The leſſee may enter when he will by force of his leaſe, by or 
* | aithout deed ; and livery is · not neceſſary, unleſs where trge+ 
$38 ;v2lÞ 1 1 hold paſſeth in poſſeſſion or remainder [then it is], 59, 60. 
| | | | Unleſs it be in exchanges, where if the lands be in one county F 
WE TIP | it is good by parol, 62, 63. 
hs... { By what circumftances, $ That the eſtate of the Per er. muſt be pan 
e | | in exchange equal [not the value], 64, 65. 
wy | | * 35 That in both their deeds mention muſt be 
C | | made of the exchange, 65. ; 
| Howitpaſ- * ! 
ſeth from | by 
the lefſor . 2 | How many liveries there needs [when neceſſary], ci. but one in 
2090 7 . 6 4.22 OP „ IRIS every county, if it be made in the name of all in the ſame 
ſee, L county, 61. | | 


[| of it, 3 | At what time it taketh effect, cil. at the time prefixed, although the leſſor die before the = 
| L = * yet the death of the feoffor is a countermand of a letter of attorney to deliver = 
nz Us. > 6 y i 


1 To pay the rent reſerved, elſe may the leſſor diſt rain or bring an action of 

debt; but if the leſſor were not ſeiſed at the time of the leaſe, the leſſor 

may plead in barre, if it be not by indenture, 38. 
What inconveniencies , 
| this eſtate is tied unto. 24 He muſt amove his houſehold ſtuff, and come before his leaſe expire, or elſe 
L after the leſſor may take them, 68. 
; | 3 | The leffee for years is bound to repair the houſe, 71. 
. 4 | Liable to a writ of waſt if he commit any, 67. 


_ 


Tenant at Will. Lib. 1. Cap. 8. 


EK | | | | 
| ; Expreſsly ; as when one letteth lands to hold at his will ; and it is called fo, becauſe there 
Divers ſorts of this is no certainty of the eſtate but only at will, 68, If therefore it be granted to the leſſee 
| eſtate ; for it is cre- | and his heirs at will, this word (heirs) is void, 82. Yet if the leſſor determine his will, 
5. ated either 4 the leſſee ſhall have convenient time to carry away his corn and houſchold ſtuff, as well . 
| as executors for the goods of their —_— 68, 69. - = 2 
N By implication; as when one having a deed of feoffment made unto him, and entereth be- 1 
403.243 | r | . 
| They ſhall not 59 frakey, $4. IY 
The ſervices reſerved, 4 They muſt pay the rent reſerved, elſe may the leſſor diſtrain or ; 
Neceſſary appen- bring an action of debt, 72. 
dances to this eſtate, 
Ka 


The things he is not bound to, reparations, yet is puniſhable for voluntary waſt, as well as 
a bailce for goods lent him, 7:. p 
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Tenant at Will according to Cuſtom. Lib. 1. Cap. 9, 10. 


| Diverſity of this 
eſtate ; tor it is by 4 


| Condition of it; in 


* 


Copy of court roll, 73. and ſo called, becauſe the tenants have no other evidence but of 
their lord's court roll, 75. And it is when one holdeth land at the will of the lord; and 
although they have ed if the lord ouſt them they have no remedy, but by 
petition, 77. according to the cuſtom of the manor, „3. 


The verge ; which differeth from the former only in the uſe of the white rod in their 
ſurrenders, 78. 


The quality of it is a baſe tenure, for they have no freehold by courſe of common law, $1 2 
although by cuſtom they may have eſtates of inheritance, 81, 82. 


In paſſing it from a man, which is by ſurrender ; for if he alien by 

d:ed, it is a forfeiture, 74. And this n 

Into the hands of the lord, to the uſe of him O 
ſhould have it by ſome cuſtom, 78. 

Into the hands of the bailiff or iſſue, or of two ho- 
> Surrender is neſt men of the ſame lordſhip, and they to preſent 
The circumſtance « it at the next court, 79. And generally all ſuch 
cuſtoms not repugnant to reaſon are allowable, £0. 


In continuing ¶ Sink, which muſt be by plaint in their lord's court, 

of it being paſ-4 76. | h 

ſed by Suſtentation of their houſes by reparation, $3. 
Service, ſcil. ſuch a tenaut muſt do fealty, $4. 132. 


Homage. Lib. 2. Cap. 1. 


* nature of this ſervice ; /cil. it is the moſt honourable a tenant can do to his lord, 8 5. 


Make it. They muſt have a greater eſtate than for life ; for no tenant for life can 
take or do homage ; therefore one entitled to be tenant per curteſy during the lite 


The perſons of his wife ſhail do homage ; after her death not, go. 
which ſhould 


| The perform- 


ance of it ; 


tc 


The ſervice 
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Take it; none but the lord himſelf, 92. 


The manner how it muſt J Of him only, „I become your man,” &c. unleſs he 
be done, viz. the tenant be be a man of religion, or f:me ſole, and they ſhall 
bare-headed, kneel on both leave out theſe words, 85, 86, 87. 

knees, and hold both his 

hands between the hands of | Of more lords, he ſhall ſay in the end. ſaving my 
| his lord, and ſhall ſay, if faith which I owe unto my fovereign lord the king 


he hold and other lords,” Nc. 89. 
< | 
| One tender, if the lord refuſe, excuſeth the tenant of beiug 
diſtrained for it, until his lord demand it again, and it be 
The times how denied, 150, 151. 
often it ſhall be Y Once doing of it excuſeth him for his life againſt any that comes 
| done, viz. in by deſcent ; but not againſt him that recovery by. any 
| title, 148, 149. 
- 


Fealtie. Lib. 2. Cap. 2. 


Fealtie, in Engliſh, is as much as fdelitas in Latin, gr. 
It is incident to all tenures but frankalmoigne, 131. 


What manner of 
ſervice this is. 


How long it is to 


[ Make it; /cil. for life or years, but not tenant at will, 93. 132. 
The perſons which 


ſhould Take it; the ſteward or bailiff of the lord's court, 92. 


be pertormed ; 
. Where note 


The forms of it, 88. 91. 94. 


* * 


OE 


Eſcuage. Lib. 2. Cap. 3. 


The nature of the name efcuage, in Latin /extagium, ER ſea i, 9g. 


— — — 


ö 
. | Ho it ought to be performed, Viz. he that holdeth this when the king mukes 
I The nature of a voyage 09a out of the realme mutt go with him, and 4v continue Her 
i this ſeryice in the Tate of forty days, for a knight's fee ; but how theſe forty days {hall be 
| regard of accounted, {%@rey 95, 56. 
1 | The performance 4 How it ſha l be tried viz. by certificate to the juſtice 
0 N e thereot. under the ſeal of the marſhal of tie * 8 haſt, 
17 ; 102, 
{tt - 3 f Wy I | 103 If not performed, How puniſhed, viz. it hath been uſed to be aſſeſſod by x 
Eſcuage. ; Z partiaments how much king's tenants ſhould pay =; 
| 5 6 \ 4 | after the quantity of the tenure; and there the mean 3 4 
; lords ſhall either levy their duties by diitrels, or by TEX 
« 4 writ de /cutagio habend?, 97. 190, 101. Þ 
* 9 | ; I Uncertain, as before; or if the tenants hare a cuſtom to pay half; or if it be uncertain, and this - 
The ſeveral kind is not ended in f, caking of eſeuage generally, whic draweth to it homage, and hoinage 
kinds thereof ; draweth to it fealty, 98, 99. 
| tor it is either 


Certain; as to pay 68. 8d. at all times, this is but ſocage in effect, 98. 120. 


Knights Service. Lib. 2. Cap. 4. 


3 The kinds f Homage, fealty, eſcuage, is knights ſervice, 103. 
thereof. Caſtle-Zard, 111. 121. 
: / 
enure b 
Aenurs by Cor nage of a common perſon, 156, 
| ; 
When he ſhall be in ward, viz. during his nona ge, after the deith of 5 
any anceſtor from whom he claimed his deſcent, and hall not be EY 
in w- -A tor his body during the lite of his father, 114. . 
-4 
doh e - 35 | — his an heir mali at the ageof 21 years, which N 
AHT | Of the heir, 4 1s full age of male and : cmale, Except he 
D lin 1 5 | Enters into religion during his minority 
© — 4 ? | 
CESS | 104. 203 259. | 
When out of ward 4 By the common law ot 14 4 
i . | | at full age, /ctl, ears, which is the age of cy 
10 " Wardſhip ; difcreton, 193, 
TE | where nate 4 Ot an heir y the ſtat. Weſtm. 1 Ch. 22. 
Knights | the perſons temale, at 16, if the heir were un- 
iervice, 4 et | L der 14, and unnarricd at j 
| Ts the death of her anceſtor, ; 
we | | N 103. 52 
| . " 5 
En droit, by reaſon of the te- 1 
Of the gardian ; which is gardein — nure, as before, 116. Pr 
| * | En fait, where the other 4 
| rants the ward over, 116. MY 
. — 0 . 
| How often, c. but once; and thereupon if the lord 25 
i ö marry his ward within the age of 14 years, and he me 
| ; | 570 then Gf greeth. as he may, or that his wife die dur- hs 
| | ing his minority, he ſhall not be in ward again to $ 
| him for his body, 104, 105, 106, | 
1 ö 
ou 0 . * 
i Io the lord ſhall 4 : When the heir ſhall be ſaid to be 
| take benefit of the | married to his diſparagement, 
| The incidents | marriage. 108. Of the kinds thercot, guære, 
thereunto, It 0 109. But generally it cannot be 
draweth 5 FT it the ward be above the age of 5 
1 5 In what manner, 14 years at the time of his mar- 85 
| viz without dif- 33% ſe: 
| paragement. 2 
| | The friends of the Ke, 
al; : 7 I * 8 *4 
Marriage - | vv hat pe [ ward may entet 8 
where note nalty it upon the gard.an, 8 
the gur- 108. In their de: 75 2 
| dian thus fault it ſeems rhe 48 
| | F marry him. L ward himieif muy, = 
| 108, M 
| | 1 
| | ft continue unmarried, he ſhall forfeit the 
| | What remedy, if tte ward ſingle value of his marriage to his lord, 
refuſe to mtr p90) alaw-4% 110. 
| ful tender. If he marry himſelf during his minority, the 
double value, 110. 
| 
2 of his anceſtor, which is aſter the rate of 109 ſol. 


Relief of the heir, if ke be lat full age at the de. 
4 for 1 whole Knights tee, 173%; 
| Lf 
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note 
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3 
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5 Frank lmoig ne. 


* d> * OS * 


Grand Serjeautie. 


[ The tenure 
itlelf; 


Homage Anceſtrell. 


[ thereto, 
* 


f vii ] 


Socage. Lib. 2. Cap. 85. 


Mhere one holdeth lands by certain ſervice for all manner of ſcrvi 28, 
as homage and rent, or homage and fealty, or huge, fealty, and 
* i 7 N " 


The divers forts thereof. By fealty only, if the lord refuſe no other ſervice; 1t8. 130, 131. 


By eſeuage certain, 120. to pay a ſum certain for g uarding a caſtle, 121. 
and generally, by avy fervice which is not knights ſervice, 118. 
where 2 7 


The denomination ocagium, or ſervitia ſocaæ; the name whereof remaineth, although for the 
moſt part the manner of the ſerv:cc by mutual conſent be altered into an annual rent, 119. 


| How much muſt be paid for relief, ci. the value of a whole y.ar's 
F To the lord of whom the rent to the lord, 126. 128. 

lands are holden, relief 

after the d-ath of ſuch a Y When to be paid, /cil. immediately, or elſe the lord may diſtrain for it, 
tenant ; Where note unleſs the ſervices be of that quality that they cannot be gutien but 
| at ſome certain time ot the year, 127. 129. | : 


The incidents 4 Wurd + for if ſuch tenant die, his heirs within the age of 14 years, his proch-in amy, 
appertaining to whom the inheritance cannot come, ſhall always have ſuch heir in ward until he 


| be 14 ycars of age; but he muſt account for the profit, the reaſonable expences de- 
To the | ducted, and ſo mutt any other that taketh upon him as gardian; but account will 
gardian not lie againſt executors but for the profits after the age of 14 years. Quere, whether 
in locage. ic ſhall be brought againſt him for profits after 14 as gardian or bailiff, 123, 124, 125. 


a 


Marriage doth not of right belong to the gardian ; but if he do marry his ward, he 
muſt account for it, 123. 


Frankalmoigne. Lib. 2, Cap. 6. 


To whom lands may be fo given to be holden, ſcil. to a man of the holy church, 

| or to be a ſpecial corporation, 133, 134. 

The commencement 

of this tenure. By whom. By the king only, unleſs it be by preſcription, or elſe before the ſtatute 
of quia emptores terrarum, an. 18. Ed. 140. | 


P The tenancy to be alienated by tenant in frankal- 

How long, /cil. ſo long moigne, or that the reverhon cometh to another than 
as the privity continu- the donor and his heirs, this tenure is determined, 
| eth; for if 139. 141. 


The continuance < 


thereoi. What ſervice the tenant muſt do, cid. no terrene ſervice, or 


other ſervice certain, for then he is called tenant by divine 
ſervice, 137; but in conſcience he ought to make pr-yers 
for, &c. but is not compellabie otherwiſe than by complaut 
to the ordinary viſitor, 135, 136. 138. ; 


In what manner; 
where note 


E 


quittal, 142. 


0 


* advantage this tenure hath, ſci}. it draweth to it ac- 


— — 9 — , 
Homage Aunceſtrell. Lib. 2. Cap. 7. 


When it ſhall be called homage aunceſtrell, zl. when it hath continued in the lineal deſcent ef lord and 
tenant without alienation, 2. 147. and it may be either in ſocage or knights ſervice tenure, 1 52. 


* 


Acquittal, 144. 


How it differeth from 1 if the lord then being hath received homage of the tenavt or his 
other ſervices, til. in . ancettors, cite may the lord diſclaun, 143. 145. And upon difclgimer the 
ſei2niory is extinct, and the tenant ſhall hold of the lord next paramount; 
therefore an abbot or prior may not diſclaime, 146. 


* 


rand Serjeantie, Lib. 2. Cap. 8. 


[ When one holdeth of the king to do ſome ſpecial ſervice 


> to the king (for the moſt part within the realm), 155. 
The ſeveral kinds thereof. in proper perſon, 153. or by ſome other, 157. 


| The ſervice When one holdeth of the king by cornage, 156. 
WH2rcimns | 
The nature of it, Called grand ſerjeanty, quaſi magnum ſervitium ; it can be held of 


| none but the king, 154. 156, 
6 ard, 158. 


The incidents 
Marriage, 197, 108. 


Relief, which is the value of the land for a year, ultra ee 154. 


Eb 


Petit N 2 Lib. 2. Cap. 9. 


This is to render ſome ſmall thing touching che 2 as bow, arrow, &c. 159. which although it be ſocage in effect, 169, yet it can 
be held of none tool {was 161. 


hne ie. $122 v4 of ein d drobiod 1 e eee "a 1 
Ido wh Es eau; 10T 10 ITT TOT See OUR EDT TY * 1 
RIS % bas Tur 4, 20693 ar h - Burgay Lib, 2. | Cap, 10. 4 
e a 3 
G Where this tenure is, 1 Keil. where the inhabitants of ſome eminent borough ſo ned heretofore, (which now are 9 
ane | cities and counties), from whence come the burgeſſes to the parliament, 164. do hold of the king or ſome other 3 15 
6 5 0 1 | Dann ot r lords by yearly rent, which is but ſocage, 162, 163. 208 
OR „ KENNY” That the youngeſt ſon ſhould inherit biber ſolely a 18 as in borough 1 
A eh cen odds 203 len 1 1 Engliſh, 165. 211. or with all his other brothers, a as in gavelkind, * 
nnn | 210. * 
nnr, 1 | ROE What cuſtoms i 1 
1 good and allow- | That the wife ſhall be endowed of the tenements of her huſband, 166, 1 
e Ateteth from | able. 4 
Burgage· * other places, il. inn That a man may deviſe his land by teſtament, and that to his executor F. 5 
3, their cuſtoms only ; of to ſell, or to his wife, 167, 168, 169. 5 
| | which note, 8 1 
| And ſuch generally as ſtand with reaſon, and have continued time out 
: 0 | of the memory of man, 170. ; 
, 2 2 
a aA } What not, /cil. | | 1 
| ſuch as are againſt To have for the marriage of the daughter of his renagt being a free« : 
\ i reaſon, quia malus man, 209. 
| ; uſus abolendus eff, | 
am : 212; as if one pre- To have amends at his own pleaſure for damage dons! unto him, 212. . 
ſcribes 
| Villenage. Lib. 2. Cap. 11. 7 
6: * > 5 
Ma! When i it 18, viz. when a man that is villein, or a woman that is termed neife, 186, & 
| hold linds of their lord at will to do villein ſervice, which ſervice a freeman may ; 
alſo hold by ; for the condition of a villein owner of lands altereth the nature of 8 
it, but, non 4 convirſo, 172. 3 
Lact x 
is "The manner of ) " Regardant, which term is only proper to a villein, 184. 
3 | this tenure ; b* when a man hath a manor to which a villein is re- 
X +: 4 gardant, 181. 
2&6 no 8.1 9 £ | Wien a ville in regardapt is alive noted by 
8 wy How many forts there 4 deed, 181. 
8 1 arc thereof, viz. Villein When one is ſciſed of a villein by preſcrip- 
| . tion, 175. 182, wherein, as in ſuch like, 
k | | one may aot preſcribe but by ſhewing a 
The eſtate , R a 28 1 and his anceſtors, whoſe 
continuing nn In groſs, } heir he is, 1 | 
in regard * | Es 1 When one Lonfefleth himſelf to be a villein , 
| in court of record, 175. 185. as a baſtard 
cannot be a villein otherwiſe, 188. and 
4 | 8 dT then this iſſue born before ſuch confeſſion 
| 4 3 is free, 176. born after is bond, although 
| the mother were free, 187. 
To the perſon of | The lord may ſeize his villein, although a chaplain ſecular, 202.3 "7 
E | | the ville. but if the lord maim his villein the Ting! it ſeemeth may puniſh 8 
Villenage; | | The miſchiefs it, 194. bf 
of which 4 thcreot | f > | ; : | ; 3 
net: 1 In His lands and goods are his lord's, by ſeizure, not otherwiſe, 177. (2 
| L To his poſſeſſions. unleſs the king be lord, ca aum tempus occurrit, 178. 1. 
| His reverſions, 179. 180 his advowſons plein 7 incumbent by 5 
| «19 claim, 180. N FA 
" Expreſly by charter of manumiſſion, 204. | | "- 
* 
| E 2 
| For a time only. When a villein entreth into religion, 202. | 5 
When a neife taketh a baron à freeman, 202. 3 
The means ; N . 
| how he may N | | do 520 Where he ſhall be anſwered as in appeals ot death, Is 
be free, 189. appeals of rape, 190. as executor, 191, 192. 
L if the lord make not proteſtation that he is his 
| villein. 193. 
Implied. | Of a villein Where he ſhail not; for in other actions villenage 
| This 1s againſt the 4 in the defence or plea is a good = lea in abat. - 
| lord; ment of the action, 195, 190. as alſo is outlawry, 
. 197- attainder in Proemunire, 199. proſeſſion in 
| religion 200. Excommunication pleaded by the 
By ſuit, 4 letters of the ordinary a good plea till abſolu- 
| tion, 201. 
— 
Of his lord [ If his lord bring a pre, &e. or other action of 
For ever, againſt the debt, treſ paſs, &c. 208. 
U [ villein Or an appeal of felony not grounded on an indict- 


MN 


ment, Fi it be found with the defendant, 208. 


] oth If his lord make an obligation to his villein, or a leaſe, or f:of- | 
[ 5 ment, 205, 206. 

| N But it ſeemeth a leaſe at will, for the uncertainty is no frau- 
chiſement, 207. 
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Rents are 
threc forts. 


41 


} 


| ſerved upon 
a tenure ; 

where note, 
* 


$ 


— 


| 
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Rent ſeck; 


in which 


8 conlider, 


* ſervice, 


which is re- 


Rent-charge, viz. when | inure; feels either 
one granteth rent with 
a clauſe of diſtreſs, 2.8. 
or when rent is granted Y 
upon equality of parti- 


* 
tion; Where note, 251, | | pu*chaſe of parcel of the land charged,” the Whole rent !- 2 


3 
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101 a Adi ane 2204 2 diag v2 
[NR the tenant holdeth of his lord by certain rent, 213. whether 
it de Upon A gift iu taneforTtife or for year-, 58 214. or upon a feoffment 
in fee before the ſtat. quia emprores rerrarum, 216, 217, for which a di- 
ſtreſs is incident of common tight, and the tenant is not bound to tender 
{ How it hath be- 4 it elſewbere than upon the land out of whica it ifſueth, 44.1, 
| ginniug, l RES ES eines ' 
Put then the reverſion muſt remain in him who hath the rent, 215. 228, 
245. for rent paſſeth as incident to the reverlion, 572 but not the re- 
C. verſe, 229. for where no fealty is there can be no rent · ſarvice, 225. 


* * 1 . 

| In part by the purchaſe of parcel of the land; for it is apportipnable, unleſs it 

; be ſo entire as it cannot be ſevered ; and then ſuch ſervices as are annual are 
clearly extiuct; ſuch as are not, go out of the remnant that is loft, 222, 22 3. 


| "By a ſtranger : as if one be diſſeiſed of a manor, and the t nants at- 
torn by paying the rent to the diſſeiſor and he die, and his heir 
How a de- be in by deſcent, 587. if it had been of another rent in groſs, it 
termination h d been a diſſeiſin to me, but at mine election, 88, 589. but if 
| of it. I had given parcel of the manor in tail, before non-payment of 
the rent, tenant in tail continuing in pofteſſion, it could have 

been no diſſeiſin to me; for that by the gift it is ſevered f om the 

{ manor, 590, 591. N | 


? 


In all by ; 
„ diſteiſin. 4 Reſcops, 

| Replevin, 237. 
; Incloſure, 
I The divers kinds of difleifin ; 5 and, which is common 
which are, —̃ͤ— to the others, 


Py the te- Menacing of him 
| nant him- | which ſhould de- 
ſelf ; $ mand it, 240. 
wherein 
note, The means to recover the rent when any diſſeiſin is, 
viz. ty an aſſiſe, which is vox ægaivoca, in this 
ſenſe taken for a writ of aſſiſe, 234. 


bh 


By diſtreſs and avow ry in a court of record to charge the land, 219. 


There be a ſpecial proviſo for not charging 
By a writ of an- the perſon, 220, 
nuity to charge 
the perſon of the J Or that the grant be only that if ſuch a rent be 
grantor, 229, un- unpaid to J. V. that he may Ciftrun in ſuck 
leſs | a place, 32212 


[How a grant of 
ſuch a rent doth 


| 


extinct 3 but if parcel deſcend, the rent ſhall be apportioned, 
By what means 224. $2 ISHS 1 } 
ſuch rent may be 


| loſt, 


. . | \ 238. 
wherect are four: — — Inciofure, 3 


By diſſeiſin it may be interrupted; the cauſes 4 Replevin, 
; 

ESSE T 
Deni, J 


If one grant rent out of land without clauſe of dit, 21 


a4 +4 * 


* . * 2 
Ey grant: If one hold by ſealty and rent. or by homage feefrwantirent, 
and the lord grin: the rent only, or grant theres, rc areas 
the rent; 225 226. a 
How it hath the Et 
onginal, By other accidents ; as if there be lord meſne and tenant, the tenanf holding aver 
by 5s. rent, the meſne holding over by 12d. the lord purchaſeth the renancy, 
the meſnalty is extinct, vet ſhall the meſue have the ſurpiuſige of the rent, 
which is 48. as a Ient-I12Cck, 231, 232. | 
Not bv diſtreſs, for that were contrary to the naine of rent-C.ck, 
quaſi revitus tien, 218. 


How it may be recovered when 4 But if the grantee Fave had fin thereof, if he be d.Meiſ-d of it, 
it is loſt. which is by genial, encloſure, 239. he may have an ale, 
233. 2385. 
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Joynterants. | 


| 


+4, 
3 
wy 
- = 
a. 
* 
2 


Parceners. Lib. 3. Cap. 1. and 2. 


By the common law are ſemales, or the heirs of females, which come to their land by 
deſcent ; ſo called, becauſe they are compelled to make partition by a writ ce participa> 


The diver: kinds. tion faciendd, 241, 242. 254+ 


ö By cuſtom are heirs in gavelkind, 265. 


At whoſe ſuit, viz. not only of the parcene is, but againſt others, 
as tenant by the curteſy, 264. 


7 


muſt ſet out the parts of all the parceners, as well parties to 
the writ as not, 276. and certify to the juſtices under his 
ſeal, and the ſeal of the; jurors, their partition, 247, 24, 249. 


| + N " Py agreement amongſt themſelves, either with or without deed, 
| How it may 4 250, 281, 252. in which the parts of ail the parceners may 

be had, be equally ſet out, or elſe the part only of one or more, and 
| the reſt to hold {till in parcenary, 243. 276. 


| | By help of friends, where the eldeſt muſt chooſe firſt, 244. un- 
leſs herlelf ſer out the portions, then ſhe muſt chooſe laſt, 245. 


| L Otherwiſe, } By allotment, 246. 
By hotchpot, which hath only for the donee in frankmarriage, 


1 or her hei:s ; which is done by putting the land which was 
touching par- given her in frankmarriage to the reſt which deſcended from 
tion 4 the ſame anceſtor to other coparceners in fee, and to take 


back fo much as with that ſhe had before doth amount uuts 
EA. full purparty, 266, 267, 268, 269, &c. 


If the purparty of his anceſter were un- 
equally ſet out, 25 5. 


| By thoſe that were not 4 If the lands in fee were allotted to one, to the 
partics tothe partition; other the lands in tail, and the tenaut in 
fee hath aliened her part, 200. 


being made For impediments not agree unto it, 258. 

annexed to their 

| perſon at the time J Corerture, if ter purparty we'e not 
By thoſe } of the partition: equal with tue reſt, 256, 257. 
that were 
parties, 


0 How it may be defeated, [ Infancy, if aſter his fall age he doth 


For eviction of that which was aſſigned by lawful title; 
for then he may enter and have a new partition made 
of the remnaut, 202, 203. 


Joyntenants. Lib. 3. Cap. 3. 


| [ of lands and chattels real and perſonal, 231. 
Of what things. J Of contracts and covenants z as an obligation, 282. 


How bis eftate baron and feme in ſuch caſe are but one perſon in law, and {hall have 
hath its ſir{t crea- but one part, 291. 


tion. By what means. 


— 25 title, when one enfeoffeth divers of lands to hold jointly, 277. but 


By ſort, when divers diſſeiſe one, 278, which is when they put him out 
without title which was rightfully ſeiſed, 279. 


They are ſeiſed all of them of the entire, 288. and by the common law 
not compellable to make partition, 290. 


The ſurvivor ſhall have the whole, 280. which a deviſe by will cannot 
prevent, but only ſome act executed in the life of the joyntenant, and 
this the ſurvivor ſhall hold diſcharged of a rent-charge ; but not of 
a leaſe for years made by his companion, although it be to begin aſter 
the death of the leflor, 286, 289. 


In the quality of 
| this eſtate. 


Jointe nants con- A joint freehold and ſeveral inheritance, 283, 


L lide red. 


In the quantity; ; 
for either it is 
A ſeveral freehold } By the act of one of the jointenants ; as if one 
and joint inheri- make a leaſe for life, and die living leſſee for 
tance, life, by this he hath ſevered the freehold, but 
not the inheritance. Prcere, for the contrary 
ſeemeth the better opinion, 302, 393. 


The nature of } 2 A joint freehold and joint inheritance, 283. 
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"By writ, In what manner, viz. the ſheriff, by the oath of twelve men, 


By the form of the gift of the giver, 283, 284, 286. 
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Common. 


Tenants in f 


Eſtates upon 
condition ure 
of tW o forts, * 
feil. upon 
condit.on 


| 


- 


a tenancy in 


be. 


maintain ſuit 
C againſt 


$5 fait; the 
confidera- 
tion whereof 4 


Of what things 


common may 


In the crea- | 


is double. | 


1 3 


Tenants in 0 Lib. 3. Cap. 4. 


By preſcription. If one of divers jointenants alien in fee, or in taile, the 
N 1 © | -| alignce is tęnant in common with the others, 292. 
© 294, 295, 296. 304. 
; [Toa com- 1 
Oft lands mon per- If one parcener alien her part, it is ſo likewiſe, $309. 
ſon. . | 


By grant 


— 


Real, 319, 320. 


(Of chattels 


Perſonal, 321. 


I J. S. enfeoffe T. S. of the moiety of his lande, not aſ- 
| ſigning it in ſeveralty, 209. and generaily when tw» 
or more hold land in fee, or tails, or for lite, zog, 

301. undivided, and by the common law not com- 
pellable to make partition, 318. by ſeveraltitles, 292: 


To two bodies politique, or a body natural and a body politique; 
| for they cannot be jointenants, 296, 297. 


Strangers in action touching the realty they ſhall ſever, unleſs the thing they ſue for be ſo entire 
as it cannot be ſevered ; touching the perſonalty, they ſhall join where jointenants and par- 


How they ſha!l | ceners join in both, 311, 312, 313, 314, 3 5, 316, 317. 


They may maintain an gjed4ione firme, 322. and an ejectment de gard, 3 23. 


One another. 


But no action of treſpaſ> quare wi it armis, nor any action of Chattels perſonal 
and real not ſeverable, but in the firſt come firſt ſerved, 323. 


Eſtates upon Condition. Lib. 3. Cap. 5. 


Precedent ; as if a man make a leaſe for years upon 


For the man- 
ner of them. 


ditions may 
be made, 


The matter. 


Such as agree with 


as 


tion of them, 


| | When 
| lands are 
| mortgag- 

ed in ſuch 

| { Upon what Y manner, 


| eſtates. 1332, 33% 


334» 
which be- 


caule it i; 
payment 
of money, 
or ſome- 
thing in | The 
ſatisfac- perſons 
How they tion there- 

| may be 4 | of which 

| made. is as good 
if it be ac- 
cepted, 
334, there 
muſt be 
conſider- | | 


— 


In law, where 
the law itſelf. 
annexeth it, 
378; and 
theretore in 
pleading 
there need 
no dced to 
Le ſhewed, 
378. This is 
annexed 


In the operation of them, B. + 


| | By what means 4.“ ; 


To officers of truſt, that the truſt repoſed be perform- 
ed by himſelf or his ſufficient deputy, if the grant | 
be to be executed by a deputy, 378, 379. | The 


L place 
where. 


Where the eſtate dependeth upon a contingency ; as 
if a leaſe be made to baron and feme during the 
To lands, coverture ; or as if a leaſe be made to have as long 


either 


* 


as the leſſor is abbot, 380, 381, 382. Where it 


the law are good; | 


condition that if he do ſuch an act within ſuch a 
time, that then he ſhall have fee, 349, 350. 


"wb: Subſequent, when the condition followeth in defea- 
8 ſance of the eſtate precedent, 350. 


Such as are againſt law are void; as that a man ſeiſed in 
fee ſhould not alien at all, 360, 


Not to alien to ſuch an one, 361. 


that tenant in taile ſhall net diſ- 
continue, 362, 303. and by ſuch 
condition it is ſaid the right of the 
tale may be preſerved to the iſ- 
ſue ; quare quomode, 364. 


When one maketh a gift in taile, a f:offment in fee, a 
F leaſe for life or years upon condition, 325, 326. 
6 — 


Buy the feoffor on- 

ly. if no day be 

Il nited for the 

payment, 337. 
By others; as by 
| the heir, if the 
feoffor die be- 
fore the day of 
Payment, 334, 
or byhisexecu— 
s By whom tor, 337, or feot- 


the pay- fee, 336. Of 
ment V1: m the feot- 
ſhould be 5 fee ia mort- 


ceive the mo- 
ney upon law- 
| ful tender, or 
elſe he ſhall loſe 
the land, aud 
| yet be without 
remedy tor the 
money, 335. 
338. Fut if a 
ſtranger tender 
it, he is not 
bound to re- 
ceire it, 334. 


made. gage mult re- 


To whom, /c:1. the feoffor him- 
ſelf, or if he die before the 
day, to his executor, unleſs 


it be expreisly appointed to 
l the heir, 339. 


If none be appointed, ſome ſay 
the feoffor muſt ſeek the feof- 
fee any where within En- 
gland, 340; others ſay it ſut- 
ficeth f he tender it upon 
the land. Are. ibid. 


If there be a place appointed (as 
it is good to have it as certain 


as may be), 342, the feoffee 


need not receive the mone 
| elſewhere ; but if he do, it is 


ood, 343+ 
TMK. 343 


was conveyed upon confid-nce ; as where lands are deviſed to executors to ſell to 


the behoote of the teflator, 383. 
For which Vide ſubſequent page. 


+ For which alſo Fide ſubſe juent page. 
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A. By what means eſtates 
upon condition in fait 4 


of eſtates upon 


gon gion in fait. 


« ® 
” 


Þ : 


How they 
do ne 

| | thoſe that | 
3 are ſub- 
ject there- 
unto. /cil, 


C. Acts of the party that the condition cannot 
be pertormed afterward by him, and yet he 
ſhquld perform the condition as if it were to 
make a feottment, and the fcoftee 


* 


That come in by deſcent ; and although there be divers diſſelſins and deſcents paſt, yet 


- 


{ Without deed ; as if a condition be made upon the livery, 4359. 


Eſtates upon Condition. Lib. 3. | Cap. 8. Continued, 


The force of the deed ; for a condition to defeat a franktenement cannot be pleaded 
without deed, but for a chattel it may, 365. yet the jury, by a verdict at large, 


may find ſuch a condition without, aud the party may take beackit of it if he be 
not enforced to plead it, 366, 367, 368, 369. 


In regard of the words which import a condition, ſub conditione, 328. 
proviſo ſemper et ita quod, 329. fi contingat, with a clauſe of re-entry, 


330, 331. 


| 

In regard of 

| the faſhion of 

| the deed ; for 4 
Either 1t 18 


l Indented. In 


this obſerve 


f Poll and then it is doubted whether the feoffor may 


plead the condition, becauſe by intendment it ap- 
pertaineth to the froffor ; yei it ſeemeth he may 
plead it, gucre, 375, 370, 377. 


The manner 
of making 
tiiem, 


| 


"In the fiſt perſon, 
372. 


| In the third perſon, 
371. »nd both are 
equally good, if 
n ention made 
that both perſons 
have put to their 


| 


L ſeals, 373. 


The manner of pleading them, when 
the ſhewing of one part is as 


good as of the whole; 


for be 


it bipartite or tripartite, it is all 


the working of a condition ſhall take place, 391, 392. 409. 


| but one deed, 370. 


| That come in rem under, altho' the particular tenant only receive the condition, 374. 


axe created, , 5 
ao be. With deed ; | 
4 in which I 
. | note, 
s TT 
The form 
: | | of it 
| Whom do 
they tie; 
B. The operation 


9 


To wipe away the 
whole eſtate in ſuch 
degree, diſcharged 
as it was at the time 
of the making of 
the condition, 358. 
This 15 


Upon breach of the 
condition, where 
the feoftor may 
enter. 


Upon ſuch an act 


done that the con- 
dition cannot after— 
wards be performed. 


To leave their eſtate entire, and detain but the uſe only for a time; as when a leaſe is made, 


and rent reſerved with a condition to re-enter upon non-payment, and detain it until, &c. in 
manner of a diſtreſs, 327. 


And in ſuch caſe, where an entry is congeable, 
the franktencement reſtech not without entry, 


331. 


Eut ſuch cntry or re-entry ean be reſerved to 
none but the feoftor and his heirs, 347. an 
Richell's caſe is, 720, 721, 722, 723. 724. For 
if a feoftment be made to pay a yearly reut to 

| a itranger, the condition is good, yet the rent 
is but a penalty to the feoffee, ibid. 


By the act of God; as by the death of them to 
whom the condittn is to be performed » but 
it ſome of them only be dead, the feoffee muſt 
perto:m it to the other as near the meaning of 


the partics as he may, and 1@ be diſcharged, 


352» 353» 3 


53. 


By the act of the party, C. Vide infra. - 


Make a feoffment or a leaſe for life to another, 375. 


Or make a leaſe for years, 356. 


Or if he charge the land, ure de hoc, 358. 


Or take a wife, if he were ſole at the time of the ſeofſment, 357. 
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Eſtates upon Condition. Lib. 3. Cap. 6. and 5, Continued. 
Deſcents. Cap. 6. 172 


20a. f Upon a difſeifin, when a dntichr being a body natural, 419, dicth naturally, 410, ſeiſed in 
fe; 1 587. or a donce in taile from a diſſciſor dieth ſeiſed in taile, 386, 
| 387, in poſſeſſion 88 and this by courſe of law doth immediately def.end to his iflue 
or - ſome collateral heir, 389. 394, not party to the diſſeiſin, 395, Bit an eſcheat for 
want of his heir is not ſo, 490. And this putteth him that hath right to his action until the 
- | impediment be removed; as if the heir endow hi mother, 393, or that the difleiſce within 
| When deſcents dv age entereth upon the heir in by deſcent, 407, 498, in theſe caſe: the entry of the d ſleiſee jy 
take away the entry 4 revived, 409. 2 1 | | | 
of ſuch as have | | 
right. Upon an abatement between brethren ; as if the younger entered upon lands deſcended to the 
eldeſt, the eldeſt not having made any actual entry, 396, and dieth, ſuch de:cent taketh away 
| no entry, 396. So it is of two coparceners, if one enter into the whole, 398. but if he which 
abateth were a baſtard in the law of the land, yet a muler in the ſpiritual law, n died ſeiſed 
without interruption, ſuch deſcent doth not ouly bar the mulier of hi, cutry, but alſo of his 
L action, 399, 400, 401. 
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Deſcents, * In regard of their eſtates, leſſee for years; for he leaveth the reverſion in the heir which is in by de- 
| ſcent, 411. but it is otherwiſe of a tenant for term of life, 411. 


What man- Of time in which the diſſeiſin and deſcent was, viz, if it be in time of 
ner of per- f war, it taketn away no entry, 412. 

ſons ſhall The circum- 

not be pre- ſtances. |  C Expretly, 

judiced by Of making the 

ſuch de- 55 claim Implicatively, by bringing ef an action; bur if a 
ſcents. deſcent be cait dau curia adviſare willy quart, 422. 


| 


— 


0 Infancy, 402. 


In reſpect of a | ; 
U In themſelves. 3 Coverture, 403. if no title of entry 


were given but only the cover- 
For defects U ture, 404. Fn 


The privileges In oth-rs ; as the heir all avoid a deſcent caſt in 

of the perſons of the time of hi anceſtor /e no2 /ave memory, as well 
1 | ſuch a ſhould 5 as he ſhall a feoffment ; ncither of u hich the an- 
„ | make their claim, ceſtor himſelf could avoid, 40 5. 406. 


—_— — 


1 For impedi- 
: > ments, Yide A. infras 


About the king's affairs, 449. 
{ For diſtance of place; as if he 4 Otherwiſe, for ſuch by intendment cannot have notice of things done in 
were out of the realm the realm, 440. and ſuch ſhould not have been barred by a tine before 
the ſtatute of non-claim, 441. 


. For impediments. 3 Compulſive ; as if be were in priſon, 436. for neither outlawry, nor recovery by 
default, ſhall bar ſuch an one, which are matters of recoid, 437, 438. 

By recluſe of their f 

perſons of neceſſity. J Civil, for the aid of their profeſſion; therefore if one enter into the lands of an ab- 

A | bey in time of vacation, and die fſeiſed, gare if ſuch deſcent ſhall bar the next 

| | * elected abbot of his entry, 443. 


Continual Claim. Cap. 7. 


1 He himſelf which then hath title of entry, whoſe claim ſhall avail for thoſe in 
& remainder or reverſion, 416. | 
; | { The perſons which 
ſhould make it. Some other for him; as his ſervant ; which being made by his commandment, 
and in h's name, ſuſheeth, if it be made in ſuch effectual manner as the maſter 
| himſelf durſt have done it at the time of the commandment given, 432, 433, 
2 PHow this | 434. otherwiſe qzere how it ſhall avail, 435. 
claim muſt 4 | | 
be made, { Of time. It muſt needs be made within the year and day of the death of the 
For this difſeiſor, elſe it giveth no benefit of entry ty the diſleiſce, 423, 424, 425, 4265 
conhder 427, 428, 
5 circumſtances 


I EI ona 


* 


; * 1 £4 
3 es 


| | in making of it, In the land whereof one is diſſeiſed, or in parcel of it, in the name 
« Continual 1 of all in the fame county, 417, 418. 
KY Claim, ; Of place. s - FF A ; 
If one dare not enter into the land itſelf, then in ſome place ſo near 
the land as he dare, 4.19, 420, 421. 


by ; h For purzing the preſent fort, it deſeateth the eſtate vpon which the claim wa: made; as if it 

ob were upon a tenancy in tal le, the continuance of occupation aſterwards $s a new dineihn, 

121 The operation of it which giveth a fee, 429, fer which the claimor may maintain an action of tiel, als, or guare 
| when it is made, ©i et armis, Sc. or upon the ſtatute 5 K. 2. 7. or 8. II. 6. 9. 430 431. 


| For preſerving the future right of entry after ſach claim made; for then the entry cf the 
Fl claunor is congeable, notwitiſtauding the deſcent of auy, 414, 415+ 422. 
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Perſonal, which harreth not the \repriſ.l of perſonal 
1270. ed things, 497, 498. | 
In the matter ! | 
whereof it is J | Either of theſe is a bar of mixt ac- Waſte, 492. 


made ; for tions, as Alliſe, 494+ 
either it is 


WW 
| Actions 
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PR_'y 
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Appeals; which barreth an appeal of murder or robbery ; and fo 
| ath a releaſe of all manner ot actions, 500, 501, and an appeal of 
mayhem by a releaſe of actions perſonal, 502. 


Mt, 3901 ; Of other 

r | 1 'Cthings ; as E 
| Errors; for other releaſes bar not by bringing a writ of error to ro— > 

| verſe an outlawry, 503. | 


p Executions ; which a releaſe of all actions will not bar, unleſs it be a = 
550 ſeire facias utter the year, 504, 505, 500, 507. 


All manner of demands. This is the ſureſt releaſe, $03, cog, $10. 
but a releaſe of all manner of quirrels, qucere of what cficct it is, 5 


"In deed, 447. 


q | "By a deſcent without actual entry, 448, Ke 


| If the tenant in a proc/pe alien 
The making depending the ſuits, a re- 
of them; leafe to him notwithſtanding 
| which is to < we ſuit} is good, 499, 491. 5 
be confider- in law; 3 
ed, i 5 | as To the vouchee, who is ſup- 1. 

poſed tenant in the eye of Sg 
the law, 491. 7 


—— . 
— 
94, — 


—— 


Of the os 

| freehold, 1 By renſon of an ancient right remaining 7 

-Y in him to whom the releaſe is made; #1] 

| | as between lord and tenant, if the latter P 

| | | be diſſeiſed in regard of the privity, 

| | The perſons this r leaſe is could as to the extin- 

to whom a guiſhment of the jeirniory, 454. 458. 

| | | releaſe of but a releaſe to the te ant which hath 

right of land | made a ſeoffment is void, 457. fo it "7 
may be | is between donor and donee in tail, 3 

made; ei- 455 fo between leſſor and leſſee. but 75 

ther to the then the rent only is extinct, and not X 

tenant | the reverſion given away, 4506. * 

od nod | | In the manner In law, 47. 

511 01 { of making of 4 | 

e it in reſpect of | 


- 


— 

— * 

"ao ˙ — — 
2 


— — — 
0 

— — — 

— 
2 


— — . 
— ä ͤ—ů——— — 


— —— 
— —ä—ä—— —— — 
wy - —— 


| Leſſee for years, after his actual entry, 459. leſſee at will, 
In poſſeſ- as it ſeems, 460. but not to him that occupizth only 

I ral be ack: | 1 ſion ; as by permiſſion of the owner without any leaſe, and that 

'Refeaſes, 1 to | is for want of privity, 461. unlets it be between feoffor 72 

= 011 L and fcoftee upon confidence, 461, 462, 403. : 


In reverſion ſometimes ; as if a diſſeiſor make a leaſe for life, 449. . 
but not to one in remainder zz droit, 451. and ſuch a releaſe ſhall 
benefit the particular tcnaat, if he have the deed to ſliew, et e con- 

; verſo, 453+ 


8 | Bog form of a releaſe. Vide A. infra. 


=y 


[ Mitter “' eftate, as between jointenants, 305. 


Mitter le droit, as between difſeifor and dificiſce, 306. 466. 


* "4 £ 


Between the parties TA 
to the releaſe, it Extinguiſiment, 307, 308. and this is where he to whom the re- 
| inureth by way of leaſe is made cannot have the things releaſed ; as between 

2 | lord and tenant for ſervice, or for rent charge, or common, 
l 


83 
— 1 
* * > 


479, 480. 


Gs > : * . 8 ; 
s 


2 
7 


How it 
inureth. 


Entitled by the right; ae if the releaſee had accepted it of a ſtranger 
upon condition, or had granted a rent charge, he ſhall «void ns 
ther of them by a rcleae, without an actual entry of him vho 
had right, 470, 477. | | 


| 
; | 
is there be two diſſeiſors, and the diſſeiſee releaſe ro 
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| | | xvaing ſtrangers one of them, he fall hold out his companion; but 
a releaſe to one of the feoftees of a difleifor inureth 


i to both, 472, 473, 474» 475 


——_— 
=» co - - -w» 


4 

' 

{4 
| The effet 3 | 
{1 | of a releaſe, If an infant diſſeiſor alien in fee, the alienęee des to 
} | Claiming whoſe heir the difleifee re cateth, he ſhall bar the 
of wrong. diſſe for, continuing yet witain age, in a writ of 
| right, 478. 451, 482, 483 4684, 465. in which writ 
| the mere right cometh in queſtion, and not his 
| lawfulneſs of pofſettion, 486, 487. 489. and he mult 
count in ſeiſin of him or hi anceſtors, and prove it 


according to the count, 514. 


dt em es - T 
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A releaſe of real ations can be pleaded by none but the tenant of the land, 494. 


How it | 
muſt be J If a diſſeiſor make a feoffment, &c. and vet take the profits, and the difleiſee ralenſeth * 
--pleaded, unto him all real actions, and Fe fucth afterwards a writ of entry, in nature of an 8 
| ailiſe, againſt him, ure how the diſſeiſor ſhall plead this re. eaſe to take any advantage :M 
thereby, 499. | | 


* 


e eee That ny future richt 1 Of a debt due upon an obligat ion before the 
A. The form of by way of releaſe, 3 1- day of payment is good, $12. Of à reut— 
a relcaſe; for ſtanding the common form.] forvice before the day veid, 515. 
the which 445,440. therefore a releaſe 


note, 
If it be made to enlarge an eſtate, the cſtate intended muſt be made and ex- 


preſſed, 465. 408. but if the releafor hath but a right, 494, 470. or if the 
releaſee had a fee before, it ncedeth not, 467, 


Confirmation; 4 
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Attorament. 


* K 15 
WO es | * 
Confitmatiofl. Lib, 3. 9. 


Bus! 10; | 


ſ The form of it, $15. in which theſe words d:di 6 conceſi amount to ks much as confirmavy, 531. which (as ſome 
others) inureth by way of extinguiſhment ; as where the lord gqanteth his rent to the tenant, or the grant of 
: 


a rent-charge, 543, 544. 8 : 


Lo 


The force 


* 


ſ Where it inureth, viz. where there is ſuch a poſſeſſion before whereupon a confirmation ma 
| work; therefore if one take away my villein in gros, and I confirm his ſtate, it is hes: 


4! 42. | p 
8 85 Expreſsly. | 


By implication ; as if the heir of a diſſeiſor being in by deſcent, the dif- 
In what 5A "gf 8 . ” . 
AMOS ſeiſee joineth with him in a feoftment, here is the confirmation only of 
; ; the difleiſce, and the feoffment of the other; but if the diffeifee ſhall 

bring a writ of entry in the per et cui aguinſt the feoffee, grace now he 


ſhall plead this, 534. 


for confirmare idem eft quod fir mum facere; as when diſſeiſec contirmeth the 
eſtate of the difſe:ſor, 519, 520, 521, 522. or of a leſſce to a diſſei or, 
or a rent-charge granted by a difletfor, though he after enter into the 
land, . ee de hoc, 527. or when the leflor confirmeth the grant, 529. 
547. or the leflee of his leflee, 516, $17. or when the lord confirmeth 
the eſtate of the tenant of the land wheie the ſeigniorv, 1ents, and com- 
mon, remain notwithſtanding, 535, 536, 537. or u here the parſon of a 
church chargeth his glebe by the confirmation of the ordinar cr patron 


How it J 


inureth. 1 


| Merely to confirm an eſtate made before, which is the proper force of it; 


ſciicd in fee, it is made perpetual, 528. 648. J, whether the patron 
{ To what 4 and chaplain may not do the like, 5 30. 
purpoſe, 
To commence preſently, $24, 526. 533. 


To take effect by wiy of remainder, $23. 
| By enlarging where it is neceſſu y to have theſe words, 
the eſtate — aver et tener, 25. but by neither of 


| firined, both a rent charge can be enlarged by 

: | confirmation, but by new grant upon 

To con- 1 ſurrender of the old; but the rent in re 
firm with l before may be, 548, 549. 
ome ad- | 
dition. 

By alter ing of it; as a lord by conſirmati en may d:miniſh the 
ſervices ot his tenant, but not exchange them for other, or 
reſerve new, 538, 539. unleſs he alter it by trankalmoigne, 
which indeed 1s no corporal ſervice, 50. 

= 1 ———— 


Attornment. Lib. 3. Cap. 10. 


Whereſoever the lord, or he in reverſion, grants the ſervice of his tenant, or what lies in reverſion by 
deed, 551. 568. Without attornment (Which is nothing but a conſent to the grent) made to the 
grantce in the life of the grantor, the grant 1s void; therefore if one make two ſeverai grants to two 
ſeveral perſons, he to whom the attorument is firſt made ſhall have it, 552. and a reverſion barely 

granted without attornment ſettleth not, 567. But if it be granted by tine, the reverſion ſettle:h 
without attornment; but the conuſee cannot puniſh wat, or have relief or other things lying in 
diſtreſs, without its 379, 580, 581, 582. So they who claim by grant cannot avow without attorn- 


| ment, but ſuch as claim by eſcheat, 583, 584, or by deviſe, may, 585, 586. 


f Where it Where one jointenant releaſcth to another, there leſſee 
needeth, | nced not attorn, 574. | 
Hare ſufficient ; ; 1 
g before the . Where there is leſſee for life, the remainder for life, and 

| | ſ The party grant; as, | the leſſor releaſeth in fee to him in the remainder, 575. 

which ſhould y 

| } attorn | 

| inte Be the ſame perſon which granteth; for then he cannot attorn to his own 

| L J grant, 578. 

Where ſervices be granted to the tenant, who hath as great eſtate in the tenancy 8s the 

| grantor hath in the ſeigniory ; for there it inureth by way of extinguiſhment, 561, 

} Upon grants of ſeigniories, the tenants of the manor muſt attorn. but not the te- 
nants at will, 553. If it be in leaſe, he in the reverſion muſt attorn, for he is 
tenant to the lord, 554. 562. but he in remuinder muit not, for then the par- 

1 By what perſon, ticular tenant is tenant guant al faire avovry, 557. and if there be meſne and 

viz. always by tenant, the meſue muſt attorn, 555 
| him who 1s te- | | 
nant to the Upon grant of a reverſion, the tenant of the freehold, 571, and tenant in tail 
grantor ; there- may at orn, but he is not compcllable, 550. 
tore, | 
| Upon grant of a remainder, the particular tenant, 569. 
__ W 3 0 Upon grant of a rent - charge, the tenant of the frec hold, 556. 

U | Expreſly. 551. where the attornment by one jointenant, 566, or by one kind of ſervice, 
if it be held by divers, 563, 564, is as effectual as it it were by all, becaule the ſcig— 
niory 18 entire. 

: Of a reverſion, 558, 559, 560. 
In what 3 By accepting ; 
. ot the grant 3 Of a remainder; as v here the eſtate of the tenant for 
E | | 0 lite is confirmed with a remainder, 573. 
Implicatively ; 
By giving un d nier as ſeiſin of the rent, which includes an attorn- 


ment, but not otherwiſe, 565. 


Ny re-entering into his term; as if leffor en: er upon his leſſee for years, 
or lite, and make a teettment, and the leſſee re-enter, 576, 577» 
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Diſcontinuance. Lib. 3. Cap. 11. 


F What it is, viz. when hy wrongful alienation of land, he which hath right cannot enter, but is driven to hid 
action, 592. 19091 L 
| Abbot, 
| Biſhop, | - 
Part of his deanery, 652 EL 
itick: 4 a 7 * =» 
5 Dean, if he alien WW 
C Part of the lands of the dean 1 
| | May diſconti- } and chapter, it is not, 652. 8 
nue. They are 8 
either bodies Maſter of an hoſpital, 657. *F 
| Tenant in tail, and driven them which have right I a 
1 ; 7 | to their formedon in deſcender, 595, remainder, 1 
Diſcontinuance. < C Whar Natural, 597, reverter, 596, as the caſe 7 Ef | 
| | perſons < A 113 8 
The huſband, if he alien his wife's land, 594. 
| May not, viz. the parſon or vicar of a church, becauſe they have no fee ſimple, 3 * 
643, 644, 645, 646, 647. for a fee may be in abeyance, 648. as when tenant 24 
in tail releaſeth all his right to a difleiſor, 649, or when he granteth all his f 
| eſtate, 650, 75 
| r By feoffiment with livery, 611. 631. to ſome other than he in the - 
reverſion, 625, 620. * 
| When it is; if 
| in which [Releaſe without warranty deſcending on him whoſe by. 
obſerve, | land is Ciſcontiaucd, 598. 600. 601, 602, 603, bog, oY 
0 For the means. ane £4 
Confirmation, 607, 608, 609, 610. * 
Grant, 627, 628. altho' the grant by fine, 618, un- 
| But not | leis there was a new reverſion gotten before by the 
(by 4g difcontinuor ; as if tenant in tail make a leaſe for 
life, and after grant the reverſion in fee, 620, 621. | 
How it 623. but then it muſt be executed in the life of Hs 
may be 4 the tenant in tail, 622. 629. 2 
Deviſe, 624. | | 
| Eſcheat, becauſe the lord in ſuch caſe claimeth not 0 
in by the diſcontinuance, 642. - 
Before diſcontinuance, the diſcontinuor muſt be ſeiſed of that | 
eſtate which is diſcontinued at the time, or elſe there is 
| For the manner no diſcontinuance, 637, 638, 639, 640, 64m. 
| of the eſtate, 
For ever, until the right be re- 
After diſcentinuance, how continucd by an action, 
long it ſhall ſo continue, 
For a time only. Vide A. infra. 
Where the tenant in tail maketh a giſt in tail, or a leaſe for life, reſerving the 
] reverſion to himſelf, 630. 
1 
. | Where a huſband having iſſue by his wife, who had iſſue alſo by a former 
Contingency, 4 huſband, alieneth for life, the teme dyeth, leſſee for lite ſurrendereth to the 
100 baron after the death of leſſee for life, the heir may enter without queſtion; 
140 | quere if he may not before, 636. 
„ A. For atime | l 
only, and | bo 3 
that depend- In fait; for if the diſcontinuor enter for breach of a condition, the diſconti- 
ing upon | nuance 1s purged, 632. 
Condition In law ; as if an infant diſcontinue, and die in his infancy ; for ſeeing ſuch 
alienation ſhould not have barred the infant himſelf, it ſecmeth it ſhall 
* not bar others, 633, 634, 635. 
8 
8 


Remitter. Lib. 3. Cap. 11. 


RN 


| The reaſon of the name, viz. it is an ancient term in law when a man hath two titles unto land, and be cometh to 


4 polleſſion by the later; and when he is in, the law ſuppoſeth him in by the former, which is rhe {urer title, 659. 
; aud the cauſe hereof is, becauſe he ha h no man againſt x hom to bring his action tor his former title, 661. 
| To wi om, /cil. to none bur ſuch as have a freehold in deed or law caſt upon them, 680, 681, 682, 
5 N 683, - - . x 
f ne, | If it be not execcut- 
$4 NIE | | Natural: as if tenant in taile diſcontinue, and ed, he ſhall bar his - 
1 l | | aſter difleif: the diſcontinuee and die, tne 1f- execu'l-n, 690. 
C ſue in raile is remitted. 659, 662. notwith- | 
By ſtanding a recovery by ſeigned title; which If - = executed. he 
Wh R t | rail fatizty 688. 
| When it hap- [ By deſcent, * 
1 penech. | Civil; as if an abbot or biſkop alien, and the alienee infeoF-th him 
8 | How this again with licence, his ſucceſſor is remitted, and tall hold diſcharg- 
4 frechold, ed of all meſne incumbrances, £36, 687. 
5 {| which is . 3 NE F 
Fa the puiſne 4 As if the heir in taile within age marry with the diſcon- 
_ muſt A : . : 
> | come, By act of Y Or upon diſclaimer of the diſcontinuee, which the de- 
= E | { law 3 mandant cannot hinder, but in ſuch actions where da- 
N mages are to be recovered, 691, £92. 
* | Py pu- | 
"ov - chaſe, | . . 
ba | "Re IN Where his entry is conreable : there the taking of any 
. | | 1 on eſtate otherwiſe than by indenture, or matter of record, 
: 9 5 will not eſtop him ot his remitter, 693, 694, 695, 696. 
himſelf, [ Where his entry is not congeable. Vid 4 infra. 
! 
* x 
15 | (Py his diſagreement thereunto ; as if tenant in tail enfeoffe his ſon, and another 
i, maketh livery to the other, 684. 
1 * * 
407 A. Where his entry is 
4 not congeable, there 
5 his folly in taking 4 Infancy. 
. any thing from the 
TY diſcontinuee muſt P 
* | be excuſed, By other imperfec- a 
7 ct Sh where'n folly 4 Coverture; as if the huſ- 
| | cannot be imputed ; band diſcontinue the wife's Baron and feme, although it 
| a8 land, and the diſcontinuee were by fine, 669. for in tak- 
3 E leaſe it. 666. 671, 672. or ing any thing he ſludli not 
© 0 the diſſeiſes of the diſconti · be examined, 670 Vet the 
nuee leaſe it, 678, to baron cannot bar his leflor 
| in an action of waſt, 657. 
but the feme in detault of 
: her baron at the grand di- 
þ ſtreſs may, 668, C9. and 
5 ſhe ſhall maintain an aſſiſe 
4 againſt him for entry after- 
_ wards, 679. and if this be 
5 but of a particular eſtate, 
8 they in reverſion or emain- 
2 der are remitted alſo, 673. 
0 The feme only, if the baron 
were then abſent, and after 
agree unto it, 677, 
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(ing! 1 THT 1. 54 , T0 L * 5 * ; 
Lineal, where a man maketh a feoffment with warranty, and this deſcends to his ſon ; the cauſe 
of which name is not for the lineal deſcent of it, but becauſe the land ſhould have lineally da- 
ſcended if ſuch warranty had not been, 703. 506. 715. The like is of the ſcoffment of the mother 


bor With warranty, 23, 714» 
Fi 11 the father diſſeiſe the ſon, and after make a feoffment with warranty, 


f La 04. 

I Collateral, This is yy | | 
where he that maketh | If a man be diſſeiſed of lands in fee, and have iſſue two ſons, the youngeſt 

| I | thewarranty is collate- releaſeth with warranty, this is collateral to the eldeſt, 707, 508, 

"The n ral to the title; and he. 
Minds of ie-« 4 upon whom the war- | If the diſſeiſee were of lands in taile, the warranty of the uncle is co!la- 
Nn deſcendeth can- teral, 519. And fo if a man have three ſons, and entail his land to the 

I not convey the ſame | eldeſt, with remainder to the ſecond, &c. and the eldeſt doth diicon- 
| | land from the war- tinue with warranty, 716. 719. As it is of ſons, ſoit is of daughteis, 


| uu, 705+ 717 1 | 710. 


» —-., 
_— 


Commencing by diſſeiſin; as if the father, &c. being leſſee for years, or at will, of his ſons, make 5 
a teofiment with warranty, 698. or if he be jointenant with his ſon, and make a feoftinenrt of a!l 8 
the warranty, 700. So it guardian in ſocage or chiyalry make feoffment, 699. So it a diſſeiſee 1 

; 


51. 
Aso: 20112 1 
| immediately make a feoffment over with warranty, 702. or if one make a feoffment of the houſe of 

I. A. B. with warranty to barretors of the country, for tear of whom A. B. departeth the hoſe, 201. 


— 


The quality What words will make a warranty, viz. Warranizo only, 733. i | by. 
a | of it, | 7 f ; . 
4! What effect a warranty is of, viz. to bar or rebutt, &c. Fide A. infra. + | 2 


"214056. 


Lineal, for lands in fee, but not in fee tail without aſſots, 
| 712» 


p | What warranties Collateral barreth both, but in caſes eſpecially provided, 
do bar, viz. 712. as by the Stat. of Glovcefler the warranty of the te- 
4 nant by the curteſy barreth not without aflets, although 
it be by fine leyicd by the huſband only, 724. 728, 729, 
730, 731, 732. Bot tenant in dower or for life are not 
co 1 within the ſtatute's compaſs, 725. yet if ſuch warranty 
3 1 | 13H deſcend upon an infant, bh ſhall not be barred, 726, 


c ah. 


= | - Commencing by diſſeiſin doth never bar, 697. F 
A. What eſſect a | $ 

warranty is of, | | 2 | 2 

viz. to bar or } Whom they bar, viz. none but thoſe upon whom they do deſcend ; therefore 3 

rebutt, &c.; they muſt needs attach in the anceſtor, and the warranty by deviſe barreth | 

where note, not, 734. and warranty doth deſcend always upon the heir, therefore it never © 

deſcends upon the brother of the half-blood, 7:7, nor where the blood is 5 
corrupted, 745, 746, 747, at the common law; not by cuſtom, as borough, "Rt 
Englith, or gavelkind, 718. 735, 7 3% | 


| At an end, 738. 
n The eſtate whereunto 
1 they be annexed be Defeated, 741, 742, 743, 744» 


How long they bar, 
lf Viz, until 


The warranty be releaſed, and he on whom the warranty 
doth deſcend hath the releate to ſhew, 74% » 


[ xix ] 1 


Services by which all Lands and Tenements are held, 


In frankalmoigne ; which is, where ligious  Uduſe or perſon baving capacity to 
| take the Prone of lands holds by A cripiion, or b bal x before 18 #1 4 of _ 
common perſon and his heirs, or by grant of the laft time of the king and his heirs 
in cleemoſy uam liberam, without any certain ſervice limite 
| "6 
No fealty, no diſtreſs.” ' © 7 8 
4 * 44 LY Derr 4 1 1 
p Acquittal by the lord againft all lords paramount, for the not doing 
Spiritual, of which a writ of meſue lies. . 
Incidents: R , 
_ When the lord of the land is not 
LI Ibeir to the donor. 
| It may be changed into a fimpte Fo © 
, | tenancy by fealty, II the tenant grant over to a ſe- 
: | | cular perſou, | | 
q | For divine ſervice ; when a religious houſe | Fealty to the lord. 
bs | or perſon enabled to take any lands in grant Incidents; | ; 
"2 5 0 holds of his lord lands by any certain divine Diftreſs by the lord, 
2 Fre: ; which ſervice to be done. | | 
1 | are called | 5 eee 
* tenures in Proper to the king, petit ſerjeanty; which ie, where one holds of the king himſelf, 
3 ſocage ; and to render at ſome certain time ſome piece of armour or other thing touching the 
4B are | war, * f | 
% A N . Every eſtate or term, ſo that 
2 z 10000 [ | it be certain, a 
—- | , | Fealty only; where one J Every ſervice but tenure in 
We holds per fidelitatem tan- frankalmoign. 
9 tum; and it is incident to | | 
4 | | | Every attornment andchange 
1 | | cor of heir, 
} Homage: a ( 
| Temporal. ſervice to be 
| done to the | Ordin ry; which is to be done ſometimes 
| lord himſelf in the life of the tenant, upon legal re- 
de by the te- covery of lands held to the recoverer. 
| nant in fee 
| Common | ſimple, fee 
| to the Simple 4 tail in his | " Warranty;which 
king with ] own or ano- binds the lord 
— the ſub- ther's right Anceſtrel ; where after the ho- 
Services by ject; and once 1a his 4 the homage hath . mage received 
which all 4 are either, life, for continued time 2 to warranty. 
lands and e en 1 | which the | out of memory of 2 
tenements lord cannot | man in the blood g Acquittal; to ac- 
are held, * diſtrain af. of the lord and te- 5 quit the te- 
are either | ter refuſal, | nant, nant of any 
| till the lord ſervice para- 
require it, | { mount, 
| | | and the te- | 
| 172 55 "I | nant refuſe, ] | 
| | [It 1s L | 
Ls „ 
With eſcuage; which always draws to it ho- 
Proper to the king only, grand mage, which draws to it fealty. 
ſerjcanty ; as to carry his ban- 
ner, or do ſome corporal and } 
— honourable ſervice, Without eſcuage 
| Knight's ſervice; | 
and it draws unto 
it ward, marriage, : 
and relief. Special caſtleguard, by the corporal guarding 
| | of a caſtic or other place, with or without 
| Common to the king with eſcuage. 
| | | others: f 
Bond ſer- Common eſcuage, uncertain, 
vices arc | 
either J 
Regardant to a manor, 
| 
7 By the confeſſion of the villein himſelf in a court of re- 
3 | Villenage ; which binds cord, which binds him and his iſſue after. 
1 one and the iſſue of his | | 
> body and eſtate to rhe In gros, By preſcription ; that the lord and his anceſtors have 
4% will of another; and a been ſeiſed of the villein and his anceſtors by grant of 
"8 | villein is the lord who had him as regardant to his manor, 
3 By his lord. 
We > Every villein may be enfranchiſed 
4 | By himſelf +. 
1 
1 For which ide 4. ſubſequent page. + For which alſo Ve B. ſubſequent page. 
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Services by which all Lands and Tenements are held. Continued, 


Charged at an uncertain me: eſcuage certain. 


During the Lord's reverſion, in burgage and by | Reſeous, 
| } caftleguard, or otherwiſe ; and for this rent the ] Replevin, 


Ia payment, 4 lurd may diſtrain of common right ; and there J Incloſure, 
are tour difleifins to him: ! Menacing of the demandant. 
| | ; 
Certain q 
Cent: ſ : 
Rent charge iſſuing forth f 
of the la d by equal 
partition betwixt the 
A. Compound | 47 and then | Reſcous, 
ſervices com- diſtreſs lies of com- | Repievin, 
mon to the L Nat during the lord's | mon right; or iſtuing J Iucloſure, | 
king with the | re: erhion, } forth of lands by deed, | Menacing of the demandant, [ 
ſubjects, and then the diſtreſs I Denier, | 
conſiſt | lies by deed ; and the 
difſcihlins are five ; | 
[ 


| A 


| 8 
_ Rent-ſeck iſſuing forth of the lands 

by deed, without any power of di- 8 
ſtreſs; and the diſſeiſins are, 4 


To carry the lord's manure forth of his village to his land, and there to ſpread 
it upon the ground. 


In doing villein ſervice; as 
** to marry his ſon or daughter without paying a fine to the lord. 


[ By granting him liberty by his deed, with the word Manumitto te. 


By bringing againſt him a precipe quod reddas, an action of debt, account, treſpaſs, 
or appeal of felony, thevilleia not being indicted before, if the villein recover 
Act. damages againſt his lord. 


By granting to him an annuity, or leaſe by deed, or enfeoffe him with livery with - 
4 out deed. '} : 


The lord's * 


Where in an action brought by bill, as executor, the lord pleads not by proteſta- 
tion that he is his villein. 


B. Every villein | Negli- g a 8 2 
may be en- 4 gence, j Where in an action to his own the lord pleads not that he is his villein, but 
franchiſed by during his proteſtation it is found againſt the lord. 


When he enters into religion ; in which caſe the lord hath no remedy but by an 
action of the caſe againſt the governor of the houſe, 


an own act. — - 
| When a freeman marries a nief, the lord hath no remedy but an action of the caſe, 
and the flue is free. f 


END OF THE ANALYSIS, 


7 "ai of 4 
+ - „ 1 $1 


(ROUGH the obliging interference of on Hort av, Eſq; of Lin- 
| coln's Inn, with the Executors of the Will of the late Sir Tuomas Pax - 
Kun, the Continuator of Mr: Haxorave's Edition of Cox veon LirrIRETOR 
has been faxvoured with 4 Copy of the Notes of Lord Chancellor Nor- 
TINoHAm and Lord Hare, upon that Work. The following Aceount is given 

of them in a Note in Sir Thomas Parker's own Hand- writing. 
The Notes to this Book, in my Hand-writing, (except one Note in fo. 26. 
&© b. and ſome modern Caſes), were tranſcribed from a Copy of the Lord Chan- 
te cellor NoTTinGHaM's Manuſcript Notes, in the Margin of his Lord Coxx's 
«© CoMMENTARY UPON LITTLETON, which Copy was made for the uſe of his 
«© Son HEN ZA O FinCn, ; Solicitor-general, afterwards Earl of Avr Es- 
«© poRD, and is now in the Poſſeſſion of the Honourable Mr. Baron Lzecs, 
4c to whoſe Favour I am indebted for theſe Notes. 
The Notes in a different Hand-writing were tranſcribed from a Copy of 
Lord - chief Juſtice Harz's MSS. Notes, in the Margin of Coxs vrox Lrr- 
«© TLETON, preſented by Lord Hax to the Father of PutLi1y GY BON, Eſq; 
« which Copy was made for the Uſe of the Honourable CHARLES Yorke, Eſq; 


« His Majeſty's Solicitor-general. The Book, in which the Notes are in the 
c Hand-writing of Lord Hate, is now in the Poſſeſſion of Mr. Gyzz0n; 
«© and the Book from which thoſe Notes were tranſcribed, by the Favour of 


« Mr. Yorke, is now in his Poſſeſſion. OR 
| | | „ T. PARKER. 1758.“ 

Att Lord Hatz's Annotations, and all Lord NoTTincnan's, with a very 
few Exceptions, will be inſerted in the Places to which they refer. © | 


It may be proper to acquaint the Reader, that the following Work is contis 8 
nued on the Pr aN adopted by Mr. Hazxorave, and will be completed. in 
3 


Four other Parts, one of whic 
every enſuing Term. 
Taran, % % ER 


. 

X r > 41s 4 
" Erratum. In 193, b. la ſt Line; dele under the title Conditions, 
| SM 7 T8 "2467 — bs, | | 


till the Work is finiſhed, will be given in 
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COKE UPON LITTLETON. 


R. HarGRavs, the editor of ſo much of the New EDirrox of Cokx 

uPoNn LITTLETON as has been publiſhed, at length finds his relin- 
quiſhment of the undertaking in an unfiniſhed ſtate quite unavoidable, 
Numerous and ſevere are the ſacrifices, which. he has heretofore made in 
order to accompliſh the original propoſals in their fulleſt extent. To this mo- 
ment he feels the effect of thoſe ſacrifices; nor is he likely ever to conquer 
wholly the diſadvantage already incurred from them. But it might be im- 


proper and diſguſting to enter into particulars upeonthis head, which in its 
nature 15 too perſonal to the editor to be intereſting to others, He will 
therefore be content with generally declaring,. that his fituation is become 
ſuch, as to render him unequal to any longer ſuſtaining; the weight of thoſe 
labors, which he has ever found incident to the work upon the extended 
plan of annotation adopted by him from the commencement of the edition, 
though certainly not belonging to it from the very limited profeſſions and 
terms originally held out to the Publick. It is from perſonal conſiderations, 
and in his own defence, that he thus adverts to having paſſed the bounds of 
the firſt undertaking in the actual execution: becauſe, as he feels himſelf open 
to cenſure, from thoſe indiſpoſed to yield to indulgent conſtruction, for having 
done /eſ5 than he promiſed, he too plainly ſees the neceſſity of ſtriving to 
ſoften ſuch cenſure by the recollection of his having alſo done more. In truth, 
had he not raſhly excceded the limits firſt preſcribed, by wandering into the 
wide field of annotation, it is moſt probable, that the the of the edition 
would have been finiſhed long ago, and conſequently that the editor would 
not now have to mortify himſelf by apologizing for executing only ove half 
of it“. This to be ſure is the moſt favourable point of view for the editor; 
its tendency being to ſhew, that his exceſs of zeal to render the edition valu- 
able has been one cauſe of his finally leaving it imperfect. If it ſhall be 
thought proper by others Kindly to receive the editor's apology in this form, 


It 


* The Cox upon LiTTLETON, excluſive of the preface and index, conſiſts of 393 folios or 
786 pages. Mr. HarGrave has proceeded in the new edition and actually publiſhed to the 
end of folio 190 or page 380, which is exactly 13 folios ſhort of one balf of the work. 


66 — 
— - — 3 * 
—— . — — 21 * 2 a _ " " 
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it will qualify his unhappineſs at the painful and trying moment of ſeparation 
from a very favorite work before its advancement into maturity, Should a 
leſs indulgent conſtruction be applied to the editor, it will deeply wound 
feelings already enough exerciſed; but from a conſciouſneſs of being open 
to ſome degree of exception for what rigid obſervers may ſtile the aban- 
donment of a work long promiſed to be compleated, he muſt in that caſe 


kiſs the rod, and ſubmit himſelf to the ſeverity of animadverſion with a pa- 
tient humility. | | 


IT is no ſmall conſolation to Mr. Hargrave to accompany this recital of 
his own failure in the edition, with information of its having fallen into the 
hands of a profefſional gentleman “ of ſuch a deſcription, as to warrant 
expecting from him a quick and able execution of the remainder of the 
undertaking. As Mr. Hargrave underſtands, his ſucceſſor is prompted to 
engage in the work by an extreme partiality for it, and from having been 
in the habit of ſtudying and annotating on the Cokx vron LiTTLETON. 
He alſo poſſeſſes the important advantage of having long practiſed in the con- 
veyancing line; to which, as Mr. Hargrave can ſpeak from his own experienec 
as a barriſter in that branch of the law, a familiarity with the law of real pro- 
perty, and conſequently with the writings of LiTTLETON and Cokx, is pecu- 
liarly eſſential. Theſe and other conſiderations claim from Mr. Hargrave 
much beyond a hope, that the depending edition of Coxt vpon LITTIETON 
will gain confiderably by change of the editor ; and that the new adventurer 
in this arduous undertaking will ſtamp the remainder of the edition with 


much greater value, than could be reached by any efforts however vigorous 
from the original editor. 


FRA. HARGRAVE. 
Boſwell Court, 18 Jan. 1785, 


* CrarLEs Burr, of Lincoln's Inn, Eſquire, 


2 9 NY WW 


A DDR E S 8 
FROM | 
Mr. H A RG R A VE, 


TO THE 
PurcHasERs of the New Epiriox 
of Cokx vpon LiTTLETON, 


Announcing his Relinquiſhment of the Under- 


taking, and Mr, BU T LE R's ſucceeding 
to It, 


— 
i 
N 


Lib. 3. Of Tenants in Common. Sect. 301. 


de tenants a terme de vie. Sicome 
deux joyntenants ſont en fee, et [un 
lefſa a un home ceo que a luy af- 
fert pur terme de vie, et lauter 


Se. * 


Vid. Sect. 295. where this is ſu 


Tem fi home lese 

fa terres a deux 
homes pur terme de 
lour vies, & un 
granta tout ſon e- 
ſtate de ceo que a luy 
aſfiert a un auler, 
donques lauter tenant 
a terme de vie, et F 
celuy a que le graunt 
e fait ſont tenants en 
common, durant le 
temps que ambideux 
les leſſees font en vie. 

Et memorandum, 
gue en touts | au- 
ters tiels caſes, coment 
gue ne font ity ex- 
preſſement moves ou 
Specifies, fs ſont en 
femblable reaſon, ſont 
en \ ſemblable ley. 


Joyntenant leſſa ceo que. a luy af- 
fiert a un auter pur terme de vie, 


Sc. les deux leſſees . ſont te- 
nants en common pur four vies, 


Seck. 301. 


Lſo if a man let 

lands to two men 
for terme of their 
lives, & the one grants 
all his eſtate of that 
which belongeth to 
him to another, then 
the other tenant for 
terme of life, and he 
to whom the grant is 
made, are tenants in 
common during the 
time that both the leſ- 
ſees be alive. 

And memorandum, 
that in all other ſuch 
like caſes, although 
it be not here ex- 
prefſely moved or 
ſpecified, if they be in 
like reaſon, they are in 
the like law. 


manner may it be of tenants for 
terme of life. As if two joynte- 
nants bee in fee, and the one let- 
teth to one man that which to 
him belongeth for terme of life, 
and the other joyntenant letteth 
that which to him belongeth to 
another for terme of life, &c. the 
ſaid two leſſees are tenants in com- 
mon for their lives, &c. 

fficĩently explaned before. 


191 


ND ſo it is if lands (2. Roll. Abr. 89. 90. 1. Rep. 


bee letten to two for 81. * 


terme of their lives, et co- 
rum alterins diutius wiventi 
(1), and one of them granteth 
his part to a ſtranger, where- 
by the joynture 1s ſevered, 
and dyeth, here ſhall bee no 
ſurvivour, but the leſſor ſhall 
enter into the moity, and 
the ſurvivour ſhall have no 
advantage of theſe words, e: 
corum alterius diutins wiven= 


ti, for two cauſes. Firſt, for (4. Rep: 72, b. 2. Cro. 378. 417. 


that the joynture is ſevered. ?” 


Secondly, tor that thoſe words 


are no more then the Com- 


mon Law would have im- 
plyed without them, and ex- 


leaſes for life it is more be- 


neficiall for the leflor to have 


the joynture ſevered then ro 
have it continue, 


Si ſoient en ſembla- vid. $:8. 1. 


ble reaſon ſont en ſem- 
blable ley. Here Littleton 


cueth one of the Maximes 


of the Common Law, That whereſoever there is the like reaſon, there is the like law. L327 
eadem ratio, ibi idem jus; or ubi eadem ratio, ibi idem jus efſe debet; for ratio eff anima legis. 


And therefore ratio poref? allegari deficiente lige. 


But it muſt be ratio wera et legdlis et non 


apparens. And here it appeareth that argumen/um 4 fimili is good in law. Sed fimilitudo le- 
galis eft caſuum diverſorum inter ſe collatorum ſimilis ratio, quod in uno fimilium valet, wulchit 


in altero, diſfimilium diſfimilis eft ratio. 


* &c. not in L. and M. or Roh. 
|| Semble L. and M. and Rob. 


not in Roh. 


+ Meſme added L. and M. but not in Roh. 


preſio eorum que tacite in-(Poſt. 20. a. Hob, 170. 208.) 
ſuut uibil operatur. Hereby 
it appeareth that in caſe of 


+ les added in L. and M. but 


(1) Here lord Coke ſpeaks only of a jointenancy for life; in which caſe, the words and the ſurvivor of them 
are merely words of ſurpluſage ; as without them the lands, upon the death of one joirtenant, go to the ſurvivor. 


But in the creation of a jointenaucy in fre, particular care mult be taken not to inſert theſe words. 


For the grant 


of an eſtate to two and the furviver of them, and the heirs of the ſurvivor, does not make them jointenants in fee; but 


gives them an eſtate of freehold during their joint lives, with a contingent remainder in fee to the ſurvivor. 


Whether, 


during their joint lives, the fee continues in the grantor, or remains in abeyance; and whether they can convey their 
eſtate 3 and what is the proper mode of conveyance to be uſed for this purpoſe ; are points which have been much agitated, 
and which, perhaps, are not yet quite ſettled, They were all mentioned in the caſe of Vick v. Edwards, 3. P. Will. 
372. In that caſe, lands were devited to B. and C. and the ſurvivor of them, and the heirs of ſuch ſurvivor in truſt to ſell : 
lord chancellor Talbot held that the fee was in +beyance ; that the truſtees joining in a tine of the premiſes, might make a 
title to a purchaſer by way of eſtoppel 3 and that the heirs joining might be of uſe, as it would ſupply the want of proving 
the will; but that, in every other reſpect, it would be void. Five years before this caſe was heard, the ducheſs of Marl- 
borough having contracted to purchaſe an eſtate from the deviſces in truſt of Sir John Wittewronge's will, where the deviſe 
was worded in a manner ſimilar to that upon which the caſe of Vick v. Edwards aroſe, application was made to Parliament 
for an act to enable the truſtees to convey the eſtate to her. In the preamble of the act it is mentioned, © That the deviſe 
* of the premiſes by the will of Sir John Wittewronge was not effectual in the law to veſt the abſolute fee fimple thereof 
in the truſtees therein named, there being, by the words of the will, no fee veſted but upon a contingency of ſurvivorſhip, 


„ and which could not veſt or take eff-& till after the death of two of the truſtees.” 


But notwithſtanding the caſe of Vick » 


and Edwards, it ſcems now to be the prevailing opinion that, in theſe caſes, the tee is not in abeyance, but remains pending, 
and ſubject to the contingency, in the grantor and his heirs. — In ſupport of which it is ſaid, that the whole fee muſt be 
ſuppoſed to be in the grantor at the time of rhe conveyance; that ſo much of it as be does not part with continues in him 
that in this caſe there is ſomething undiſpoſed of, viz. the intermediate eſtate, till by the death of one of the parties the 
remainder veſts, and is executed in the ſurvivor ; which, therefore, continues in the grantor, as part of his old reverſion : 
That if a remainder is limited on a contingency, and the contingency fails, the donor bas the land again.—This is called his 
poſſibility of reverter ; and that this poſſibility of reverter iz in fact nothing but his old reverfion. Beſides, the law never ſuppoſes 
the ſce to be in abeyance, unleſs where it is neceſſary to recur to that confiruttion for preſerving ſome eſtate or right. But that 
in the preſent caſe no ſuch neceſſity exiſts. The cafes of Carter and Barnardiſton, 1. P. W. 505. Purefoy v. Rogers, 2. Saund. 


380. and many other caſcs of authority, ſtrongly favour this 8 opinion. — As to the queſtion, whether the conti 


ngent re 
mainders 


Eib. 3. 


vid. 33. H. 6. 4. b. 


[Z] Vide Sect. 340. 375. 439. 
44G. 462. 463. 464. 482. 483. 


648. 720. 729. Vid. Sc. 170. 


Vid. Scct. 8. 5. H. 5. 
(Ant. 13.4.) 


7. H. 7. 9. 


(Ant. 189. b.) 


Cap. 4. Of Tenants in Common. Sect. 302. 


ST deux joyntenants 
en fee, &c. 


This necdeth no explana- 


tion. 


Et ſur ceo caſe un 
queſiton poet ſurder,&c. 

Here Littleton maketh a 
queſtion, and ſheweth the rea- 
ſons on both tides, and con- 
cludes with a Q re. When 
Littleton maketh a queſtion, 
and ſheweth the reaſon on 
both fides, the latter 1s evcr 
his owne, [a] and the better, 
But time hath made this queſ- 
tion Without queſtion; for 
now all agree, that the joyn- 
ture is ſevered for the time, 
according to the latter opini- 
on here ſet down in Littleton, 
whoſe reaſons are unanſwer— 
able: for many times the 
change of the freehold makes 
an alteration or change of the 
reverſion. As if tenant in 
taile, or the huſband ſeiſed 
in the right of his wife, or te- 
nant for life, make a leaſe for 
life of the leflee, in everie of 
theſe caſes the leſſour doth 
gaine a new reverſion by 
wrong, as ſhall be faid more 
at large in the chapter of 
Diſcontinuance ; and if the 
elder brother grant the rever- 
tion (expectant upon a free- 
hold) for life, it ſhall cauſe po/- 


ſeffio fratris, as hath beene 


ſayd. 
Per meſme le rea- 


fon le reverſion que eſt 


dependant ſur meſme le 


franktenement eſt ſever 


de le jaynture, &c. 

It two joyntenants in fee 
be, and they both joyne in 
a leaſe to. an abbot and a 
ſecular man for term of their 
lives, here the reverſion that 
is dependant upon ſeverall 
trecholds is ſevered, And ſo 


it is if they joine in 2 leaſe to 4 


two ſecular men, to have and 
to hold the one monty to the 


Sect. 302. 


JTEM * deux 

Joyntenants en 
fee ſont, et Pun leſſa 
ceo que a luy affiert 
a un auter pur terme 
de fa vie, le tenant 
a terme de wie durant 
Ja vie, et lauter joyn- 
tenaunt que ne leſſa 
pas, font tenants en 
common. Et ſur ceo 
caſe un queſtion puit 
furder ; + fi come en 
trel caſe mittomus que 
le leſſor adiſſueet devie 
v/ vant Pauter joyn- 
tenant ſon compani- 
on, et vivant le tenant 
a terme de vie, le que- 


tion poet eftre tiel : 


Sz le reverſion de la 
moitie I que le liſſor 
avoit diſcendraaliſſue 
le leſſor, ou quel auter 
ſoyntenant avera || 
cel reverſion per le ſur. 
divor? Aſcunsont dit 
en ceſt caſe, quel auter 


Joyntenant avera cel 


reverſion per le ſurvi- 
vor: et lour reaſon eff 
liel, ſcilicet que guant 
les joyntenants fue— 
ront joyntment ſeiſies 
Sen fee ſimple, c. co- 
meutquel un de cuæ fiſt 
eſlate de ceo que a luy 
afrert pur terme de 
avie,et coment que il 
ad ſever le franktene- 
nent de ceo que a lu 


ALSO if there bee 

two joyntenants 1n 
fee, and the one let- 
teth that to him be- 
longeth to another for 
terme of his life, the 
tenant for term of life 
during his life, and the 
other jointenant which 
did not let, are tenants 
in common. And up- 
on this caſe a queſtion 
may ariſe; as in ſuch 
caſe admit that the leſ- 
ſor hath iſſue and die, 
living the other joyn- 
tenant his companion, 
and living the tenant 
for life, the queſtion 
may be this, Whether 
the reverſion of the 
moity which the leſſor 
hath ſhall deſcend to 
the iſſue of the leſſor, 
or that the other join- 
tenant ſhall have this 
reverſion by the ſurvi- 
vor? Some have ſaid in 
this caſe, that the other 
Jointenant ſhall havethis 
reverſion by the ſurvi- 
vor: and their reaſon is 
this, /c:/, That when the 
Jointenants were joint = 
ly ſeiſed in fee ſimple, 
&c. although that the 
one of them make an e- 
ſtate of that to him be- 
longeth for term of his 
life, and although that 
hee hath ſevered the 


Mert 


+ i not in L. and M. or Roh. 


T Ce. added in L. and M. and 
9 En—de in L. and M. 


and Roh. Sa not in L. 


S deux not in Roh. but in L. and M. 
Roh. Cel revegſiuusceo in L. and M. and Roh. 
and M. or Roh. 


mainder, in this caſe, can be conveyed? it may be obſerved, that, ſuppoſing the reverſion remains in the donor, if he and 
the donees join together in a common conveyance by leale and releaſe, or bargain and ſale, the eſtate for life of the donees 
will merge in the reverſion, the contingent remainder be deſtroyed, and the fee eff. ctually conveycd to the purchaſcr.— But, 
ſuppoſing the fee to be in abeyance ; — on admitting it to be in the donor and his heirs, and ſuppoſing them not to jon, 
the only modes of conveyance for this purpole now in uſe are a fine or a common recovery, in which the perſon entitled 
to the contingent fee comes in as youchee. Lord Talbot, as was mentioned before, held, in the caſe of Vick v. Edwards, that 
the truſtees joining in a fine might paſs a good title to a purchaler by eſtoppel. It thould be obſerved that, in this caſe, the 
word Eſtoppet muſt not be underſtood in its ſtrict technical ſenſe ; all that is meant by it is, that the ſine operates by way of 
concluſion upon, or bar to, the venders, till the contingency happens upon which the fee is to arile, and then paſſes it to the 
purchaſer, This doctrine is open to objection; but it ſeems to be generally acquieſced in; and, perhaps, the liberality of 
fuccceding times may think a common conveyance by leaſe and releale, or bargain and ſale, tuffictent in theſe caſcs to paſs 


the fee, without either a tine or a common recovery. 5 | | 
he. mg en he. rn oe of ref tn Wok v- Soon 3. Nen, e 
Pry hind RA JO09. fe chan Forts real rm Com 
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Lib. 3. 
affiert per le leaſe, un- 


cbre il nad ſever le fee 
ſimple, mes le fee 
ſimple demurt a eux 
Joyrntment come il fuyt 
adevant. Ft iffunt 
ſemble a ceux, que Pau- 
ter joyntenant que 
furveſquiſl, avera le 
reverſion per le ſur- 
di vour, Cc. Et auters 
ont dit le contrarie, & 
ceo eft lour reaſon, ſci- 
licet, gue quaunt Fun 
des joyntenants leſſa 
ceo que a luy affiert 
a un auter pur terme 
de ſa vie, per til 
leaſe le franktenement 
eſt ſever de le joyn- 
ture. Et per meſme 
le reaſon le rever- 
fron que eſt dependant 
fur meſme le frank- 
tenement, eſt ſever de 
le joynture. Auxy 
fi le leſſour uft re- 
ferve a luy un annu- 
all rent fur le leas, 
le leſſor folement a- 
veroit le rent, &c. le 
quel eſt un preofe quele 
reve: lion eſt ſolement 
en luy, et que I aiuter 
nad riens en cel re- 
verſion, &c. Auxy ſi 
le tenant à term de 
vie fuit impleade, &c. 
& fiſt default apres 
default, donques te 
leſſor ſerroit de ceo 
folement receive a de- 


fender fon droit, et 


Of Tenants in Common. 


freehold of this which 
to him belongs by the 
leaſe, yet he hath not 
ſevered the fee ſimple, 
but the fee fimple re- 
mains to them jointly 
as it was before. And 
ſo it ſeemeth to them, 
that the other joynte- 
nant which ſurviveth 
ſhall have the reverſion 
by the ſurvivor, &c. 
And others have ſaid 
the contrary, and this is 
their reaſon, ſcilicet, 
that when one of the 
join- tenants leaſeth 
that to him belongeth, 
to another for terme of 
his life, by ſuch leaſe the 
freehold is ſevered from 
the joynture. And by 
the ſame reaſon the re- 
verſion which is depen - 
ding upon the ſame 
freehold is ſevered from 
the joynture. Alſo if 
the leflor had reſerved 
to him an annual rent 
upon the leaſe, the leſ- 
ſor onely ſhould have 
had the rent, &c. the 
which is a proofe, that 
the reverſion is onely 
in him, and that the 
other hath nothing in 
the reverſion, &c. Al- 
ſo if the tenant for 
terme of life were im- 
pleaded, & maketh de- 
fault after default, the 
leſſor ſhall be only re- 
ceived for this,todefend 


Sect. 302. 


one for life, and the other moity 
to the other for life, for both 
theſe caſes are warranted by 
the authority of Littleton. 

If two joyntenants be of (poſt. Sea. 319. 
a leaſe for twenty one years, 199. a.) 
and the one of them letteth his 
part for certaine yeares, part 
of the terme, the joynture is 
ſevered, and ſurvivor hol- 
deth not place, for a terme for 
a ſmall number of yeares 1s 
as high an intereſt as for 
many more years; and ſo was it 
reſolved Hi. 18. El. Reginæ, iu 
Communi Banco, which I 
my ſelte heard. 

If two coparceners be in 
fee, and the one make a leaſe 
for lite, this is no ſeverance of 
the coparcenary, for not- 
withilanding the lord ſhall 
make one avowrie upon them 
both. 

But if two joyntenants 
be, and one maketh a leaſe for 
life, this is a ſeverance of the 
joy nture, as Littleton here ta- 
keth it, and ſeveral avowries 
ſhall be made upon them (1). 


Auxy fi le leſſor 
uſt reſerve un annual 
rent, le leſſor ſolement 


avera le rent, Sc. But 
if two joyntenants make a 
leaſe for life, reſerving a rent 
to one of them, the rent ſhall 
cnure to them both, becauſe 
the reverſion remains in join- 
ture, unles the reſervation be 
by deed indented, and then he 
onely to whom it is reſerved (poſt. 274. a.) 
ſhall have it, But it they 
make a leaſe by deed inden- 
ted, reſerving or ſaving the 
reverſion to one of them, that 
is void, becauſe they had the 
reverſion beſore, but the rent 
is newly created. 

And ſoit is if ſuch a leſſke 
for lite ſhould ſurrender to 
one of them, it ſhall enure to 
them both, for that they have 
a joynt reverſion. But if the 
leſlee grant his eſtate to one 
of them, no part of it ſhal en- 
ure to his companion, be- 
cauſe for the moity belonging (2. Cro. 611, 
to his companion, it is in gfe Perk. 31.) 

in 
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* Hil. 18. Eliz, 


(Ant. 167. a.) 


5, E. 4. 4. 2. 27. H. 8. 16. 2. 
7. E. 4. 25. 14. Ed. 3. Br. 292, 


(Ant. 47. a.) 


5. E. 4. 4. 
(2. Rep. 66. 
Poſt, 214. A.) 


(1) Upon the death of either of the leſſees, one moiety of the eſtate goes to the ſurviving leſſee or his aſſignee, and the re- 


verſioner may enter upon the other moiety. See Dy. 67. fir W. Jones 55. 2 


- P. Will. 740. But this is to be 


und: rſtood where the jointenants are for life; for if the jointenants are in fce, and the jointure is ſevered, the right of ſurvi- 
vorihip is wholly taken away, and their ſhares go to their reſpective heirs. So if there be jointenants of a term of years, and 


the jo:nture is ſevered, their ſhares go to their reſpective perſonal repreſentatives. 


See 1. Silk. 158. It ſhould alſo be ob- 


lerved, that the caſe put by Littleton luppoles the jointenant to grant his eſtate for his own life only; for if he grants it for a 
longer term than that of his uu lite, or tor the life of any other perſon, it is a forfeiture - See 4th Leon. 236. 
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Statute de defentione 
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in him to whom the grant is 
made, the reverſion to the 
other in fee. 

If two joyntenants make 
a leaſe for life, the remainder 
to his companion in fee, this 
is a good remainder of his 
moitie to his companion. 


Dongues le feoffor 
ſerra de ceo ſolement 
receive, &c. 


Receive, Receit, Re- 
ceþtio, is in many caſes where 
a perſon, partie to a writ, or 
an eſtranger thereunto, to 
whom a reverſion or remain- 
der appertaineth, ſhall in de- 
fault of another perſon be re- 
ceived to defend his or her 
freehold or inheritance, the 
law ſaith, Aamittatur, e. 
And this admiflion or receipt 
is given by ſundry ſtatutes 
(7%) (and this is that which 
the civilians call, Admi/fo 
tertiæ perſone pro intereſſe). It 
in caftbus prædlictis dug concur- 
rund attiones : una inter peten- 
tem & tenentem,& alia inter te- 
nentem, ius ſuum oftendentem & 
prtentem. 


Pur ceo que un 
franktenement ne poet 
per nature de joynture, 
ere annexe a un rever- 


fron. And this is theprinci. 
pall reaſon, and of this ſuth- 
cient hath beene ſaid in 


the chapter of Joyntenants, 
Sea. 291. 


Ja; Se. This Ec. in the 
end of this ſection, implieth 


any other heir lineal or colla- 
tœrull. 


2. R. 5. tit. 


7 C * 
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- 


* que added in L. and M. and Roh. 


ſen compagnion en 
ceſt caſe en nul man- 
ner ſerroit receive, le 
quel prove * le rever- 
fron del moity d'eftire 
tantſoiement en le 
leſſor : et lic per con- 
ſequens, / le leſſour 
moruſt vivant le leſ- 
ſee per terme de vie, 
le reverſio diſcendra 
al heire de leſſour, et 
nemy deviendra à 
Lauter joyntenant per 
le ſurvivor, Ideo 
quære. Mes en ceſt 
caſe fi celuy joynte- 
nant que ad le frank- 
tenement ad iſſue et 
devie, vivant le leſſor 
& lefſee, donques il 
fſemble, que meſme 
[iſſue avera ceft moilie 
en demeſue, et en fee 
per diſcent, pur ceo 
que ＋ un franktene- 
men? ne pcet per 
nature de joynture 
(te annexe à un re- 
verſion, Cc. Et il eſt 
certaine, que celiy 
que leſſa fuit ſciſie de 
le moitie en ſon de- 
meſne come de fee, et 
nul avera aſcun joyn- 
ture en ſon frankte- 
nement, Ergo ceo dif 
cendra a ſon iſſue, &c. 
Sed quære. 


his right, and his com- 
panion in this caſe in. 
no manner ſhall be re- 
ceived, the which pro- 
veth the reverſion of 
the moitie to be onely 
in the leſſor: and ſo b 
conſequent, if the Jef 
ſour dieth living the 
leſſee for terme of 
life, the reverſion ſhall 
deſcend to the heir of 
the leſſour, and ſhall 
not come to the other 
joyntenant by the ſur- 
vivor, 1deo quœre. But 
in this caſe if that join- 
tenant which hath the 
freehold hath iſſue, & 
dies living the leſſor 
and the leſſee, then it 
leemeth that the ſame 
iſſue ſhall have this 
moity in demeſne, and 
in fee by deſcent, for 
that a freehold cannot 
by nature of joyn- 
ture bee annexed to 
a reverſion, &c. And 
it is certaine, that hee 
which leaſed was ſei- 
ſed of the moitie in 
his demeſne as of 
fee, and none ſhall 
have any joynture in 
his freehold, there- 
fore this ſhall deſcend 
to his iſſue, &c. Sed 
guære. 


Ten not in L. and M. or Roh. 


Section 
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MES f Iſint ſoit 
ue la ley en ceſt 
cas eſt tiel, que ſi le leſ- 
for devie vivant le leſ- 
fee, & wvivant Pauter 
joyntenant que ad le 
tranktenement de Fau- 
ter moitie, que le rever- 
fron diſcendra al iſſue 
del leſſor, donque eſt le 
joynture & title que 4 
cun de eux poit aver per 
le furvivor, & le droit de 
le joynture anient, ef 
tout oufterment defeat 
a touts ours. Em meſme 
le maner eſt, fs celuy 
joyntenant gue ad le 
franktenement devie vi- 
vant le leſſor & le leſſee, 
| la ley ſoit tie! que 
fon franktenement & fee 
ue il ad en le moitie diſ- 
ſeendra a fon iſſue, don- 
ques le jeynture ſerra 
defeat a touts fours. 


TEM. fi trois joyn- 

tenants font, & 
Pun releſſa per ſon fait 
a un de fes companions 
tout le droit que il a- 
Dot en le terre, dun- 
ques ad row a que 
le releas eſt fait le 
tierce part de les ter- 


(1) Some obſervations on Sir Edward Coke's commentary npon this and the ſour 
chapter of Releaſes. 


Sect. 303. 
BUT if it be ſo that the 


law in this cafe bee 
ſuch, that if the leſſor 
die living the leſſee, and 
living the other joynte- 
nant which hath the free- 
hold of the other moity, 
that the reverſion ſhall 
deſcend to the iſſue of 
the leſſor, then is the 
joynture and title which 
any of them may have by 
the ſurvivour, and the 
right of the joynture ta- 


ken away, and altogether 


defeated for ever. In the 
ſame manner it is, if that 
joyntenant which hath 
the freehold dye living 
the leſſor and the leſlee, 
if the law bee fo as his 
freehold and fee which 
he hath in the moity ſhall 
deſcend to his iſſue, then 
the joynture ſhall be de- 


feated for ever. 


Sect. 304. 


AND if three joyn- 


Dongue oft le 

foynture & 
title, Sc. & le 
droit de le foynture 


anient, G&c. 
And the reaſon of 


this is, for if the joyu- 


ture be ſevered at the 


time of the death of 
him that firſt deceaſed, 
the benefit of ſurvi- 


vor is utterly deſtroy- 


ed for ever, as hath 
beene ſaid (“) afore in 
the chapter of Joy n- 
tenants. But in the 
caſe aforeſaid, if tenant 
tor life dyeth in the 
lite of both the joyn- 
tenants, they are joyn- 
tenants againe as they 
were betore. 

It two joyntenants 
be in fee, and the one 
letteth his part to an- 
other for the life of 
the leſſor and the leſſor 
dieth, ſome ſay that his 
part ſhal ſurvive to his 
e for by his 
death the leaſe was 
determined. And o- 
thers hold the contrary ; 
and their reaſon is, 
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(*) Vite SA, 291, 
(Poilt., 214- a.) 


firſt, for that at the 
time of his death the joynture was ſevered, for ſo long as he lived the leaſe continued. And 


ſecondly, that notwithſtanding the act of any one of the joyntenants there muſt bee equall 
benefit of ſurvivor as to the freehold. But here it the other joyntenant had firſt died, there 
had been no benefit of ſurvivor to the leſſor without queſtion, 


PON this caſe theſe twe 


things are to be ob- 


tenants be, & the 
one releaſe by his deed 
to one of his compa- 
nions all the right 
which hee hath in the 
land, then hath he to 
whom the releaſe is 
made the third part of 


8 G 


ſerved (1). Firſt, that 


in this caſe this releaſe doth ork ha a. 6. Rep. 78. b. Aut. 


(*)g Elia. Dyer 263. 
19. H. 6. F 


enure by, way of mitter Pc/tate, 
and not (“) by way of ex- 
tinguiſhment, for then the 
releaſe ſhould enure to his 
companion alſo, and he is in 
the per by him that maketh 
the releaſe, [a] But if hee 
had releaſed to the other two, 
then had it wrought no degree 


but + 3 


17. 


[4] 40. E. 3. 41. 13. E. 3. 

tit. Carr. 

35. E. g. releaſe 49. 22 H. 6. 42. 
14. E. 3. Briefe 28. 19. H. 6. 17. 
33. Hi. 6. 5.28. H. 6. 2. 37. H. 8. 
Alienation 31. 8. H. 4. 8. 10. E. 


ſucceeding Sections will be offered in the 


Lib. 1. 


{Poſt. 983. a.) 
{5] 9. Eliz. Dyer 263. 19. H. 6. 
2 


{Ante 9. b.) 


fc) 10. Eliz. Bendloes. 9. Eliz, 
Dier. 263. 
(2. Roll. Abr. 403.) 


See more of this in the chapter 
of Releaſes. 
{Polt. 273. b.) 


50. E. 4. g. b. 21. H. 6. 8. b. 
(Ant. 4 44. a+) 


Cap. 4. Of Tenants in Common. Seck. 30g, 


but in ſuppoſition of law, 
for many purpoſes they to 
whom the releaſe 1s made 
= hath beene ſaid) ſhall bee 

uppoſed in from the firſt feot- 
for, as they ſhall deraigne the 
firſt warrantie for the whole. 
[7] The ſecond thing to bee 
obſerved is, that he to whom 
the releaſe is made hath a fee 
ſimple without theſe words 
(heires), as hath beene tou- 
ched in the firſt chapter of 
the firſt booke ; for that he to 


res per force de le dit 
releas, & il & ſon com- 
panion tergneront les 
auters deux parts * 
en joynture. Et quant 
al tierce part, que i 
ad per force de releas, 
zl tient cel tierce part 
oue luy meſme & ſon 


the lands by force of 
the ſaid releaſe, and he 
and his companion 
thall hold the other 
two parts in joynture. 
And as to the third 
part, which hehath by 
force of the releaſe, he 
holdeth that third part 
with himſelfe and his 


whom the releaſe is, is ſeiſed 
per my, & per tout, of the fee 


Companion en com- 
mon. 


and inheritance, as hath been 
ſaid in the chapter of Joyntenants, And note, the like law is between coparceners : and fur- 
ther, if there be two coparceners, and the one hath iſſue twentie daughters and dieth, the 


other may releaſe to any one of the daughters her whole 
is, hath not an equall part; but for the privitie, and the in 


companion in com- 
mon. 


2 albeit ſhe to whom the releaſe 


ivided eſtate, the releaſe is good. 


But if two joyntenants be of twenty acres, and the one maketh a feoffment of his part in 


* 


HIS is evident 

upon that which 

hath beene ſaid 
before. [e] And it is 
to bee underſtood, that 
a releaſe may enure 
foure manner 0 
wayes. Fu ſt, by way 
of m:tter Peftate, as here 
it appeareth. Second- 
ly, by way of mit- 
ter la droit. Thirdly, 
by way of extin- 
guiſhment. Fourthly, 
by way of creation 
or inlargement of an 


eltate, as hereafter 
in this chapter ſhall 
appeare. And it is 


to bee obſerved, that 
upon a releaſe that 
creates or inlargeth 
an eſtate, or enures 
by way of mitter 
Peſtate, a rent may 
bee reſerved, but not 
upon a releaſe that 
enureth by way of 
mitter le droit, or which 
enures by way of ex- 
tinguiſhment. 

The (Sc.) in the 
end of this ſection 
implieth a diverſitie 


En jointure—jointment, in L. and M. and Roh. 


in L. and M. 


1] &c. added in L. and M. and Roh. 


eighteene acres, the other cannot releaſe his entire 
joynture is ſevered for the reſidue. 


Sect. 305. 


E T efs aſcavoir, que 
aſcun foits F un 
releas prendra effetl, & 


urera pur mitter eſtate 


f de celuy que fiſt le re- 


leas a celuy a que le re- 
leas eft fait, ſicome en le 
cas avant dit, & auxy ſi- 
come joynt eſtate ſoit fait 
a le baron & ſa feme, & 
a la tierce perſon , & la 
trerce perſon releſſa tout 


fon droit que i ad || 


a le baron, adonque ad 
le baron la moitie que 
le tierce avoit, & la feme 
de ceo nad rien. Et fi 
en fiel caſe le tierce re- 
leſſa & a la feme mient 
noſmant le baron en le 
releas, donques ad la 


eme le moitie que letierce 


avoit, Sc. & le baron 
2 ad riens de ceo forſque 


+ Un fait et, added in L. and M. and Roh. 
$ &c. added in L. and M. and Roh. 


part; but only in two acres, for that the 


AND it is to be obſerv- 

cd, that ſometimes a 
deed of releaſe ſhal take 
effect, & enure to put the 
eſtate of him which 
makes the releaſe to him 
to whom the releaſe is 
made, as in the caſe afore- 
ſaid, and alſo, as if a joynt 
eſtate bee made to the 
huſband and wife, and to 
a third perſon, and the 
third perſon releaſe all 
his right which hee hath 
to the huſband, then hath 
the huſband the moitie 
which the third had, and 
the wife hath nothing of 


this. And if in ſuch caſe 
the third releaſe to 
the wife not naming 


the huſhand in the re- 
leaſe, then hath the wife 
the moitie which the 

en 


I Due added 


* ag e Tos a. 
n ern 8 5 
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en droit ſa feme, pur 
ceo que en tiel caſe le 
releaſe vrera de faire 
eftate a celuy a que 
le releaſe eft fait, de 
tout ceo que affiert a 
celuy que fait le re- 
teaſe, &c. 


third had, &c. Andthe 
huſband hath nothing 
of this but in right of 
his wife, becauſe that 
in this caſe the releaſe 
ſhal enure to make an 
eſtate to whom the re- 


leaſe is made of all 


that which belongeth to him which maketh 


the releaſe, &c. 


T en aſcun cas 

un releas vrera 

de mitter tout le droit 
que il que fait le releas 
ad a celuy a que le re- 
leaſe eft fait. Sicome 
home ſeifie de certain 
tenements eft diſſetfie 
er deux diſſeiſors, 
hi le diſſeifee per ſon 
fait releſſa tout ſon 
Aroit, Sc. a un des 
diſſetfors, donque celuy 
a que le releas eft fait 
avera & tiendra touts 
les tenements a luy 
folement, et ouſlera 
ſon companion de cheſ- 
cun occupation de ceo. 
Et le cauſe eft, pur 
ceo que les deux dif- 
ſeiſors fueront eins“ 
encounter la ley, et 
quant un de eux happe 
lereleas de celuy que ad 
droit d entre, Sc. ceſt 
droit en tiel cas + 


veſtera en celuy a que 


le releas eft fait, et eſt 
en tiel plyte, ſicome Þ il 
quꝰ avait droit || avoit 


enter, et luy enſegſſa 


Fes tenements per tort, per eux fait, added in L. and M. and Roh. 


fil in L. and M. aud Roh. 


Sect. 306. 


ND in ſome caſe a 

releaſe ſhal enure 
to put all the right 
which he who maketh 
the releaſe hath to 
him tv whom the re- 
leaſe is made. Asifa 
man ſeiſed of certaine 
tenements is diſſeiſed 
by two diſſeiſors, if the 
diſſeiſee by his deed 
releaſe all his right, 
&c. to one of the diſ- 
ſeiſors, then hee to 
whom the releaſe is 
made ſhall have and 
hold al the tenements 
to him alone, and ſhal 
ouſt his companion of 
every occupation of 
this. And the reaſon is, 
for that the two diſ- 
ſeiſors were in againſt 
the law, and when one 
of them happeth the 
releaſe of him which 
hath right of entry, 
&c. this right in ſuch 
caſe ſhal velit in him to 
whom the releaſe is 
made, and he is in like 
plite, as hee which 


between a releaſe which en- 
ures by way of mitter Peftate 
(whereof Litileton here ſpea- 
keth) and a releaſe that enures 
by way of extinguiſhment: 
for of a releaſe enuring by 
way of extinguifhment made 
to the huſband, the wife ſhall 
take benefit, or to the wite, 
the huſband ſhall take bene- 
fir, as hereafter ſhall more at 
large be faid. 


H ER E Liileton purſu- 
eth the ſecond part 

ot his diviſion, v/z. where 
a releaſe ſhall enure by way 
of mitter le droit. 

Diſſeifie per deux 
difſeiſors, Sc. The like 
law is, where there bee two 
joynt abators or intrudors 
which come in meerely by 
wrong. But it two men doe 
uſurpe by a wrongfull pre- 
ſentation to a church, and 
their clarke is admitted, in- 
ſtituted and inducted, and the 
rightfull patron releaſeth to 
one ot them, this ſhall enure 
to them both, for that the u- 
ſurpers come not in meerely 
by wrong, but their clarke 
is in by admiſſion, and inſti- 
tution, which are judiciall 
acts. (d) And therefore an 
uſurpation ſhal worke a re. 
mitter ro one that hath a for. 
mer right. 

Dongues celuy a gue 
le releaſe eſt fait ave- 
ra & teignera touts les 


fenements, Sc. Here by 
operation of law preſently 
upon the deliverie of the re- 
leaſe the whole freehold and 
inheritance is veſted in him 
to whom the releaſe 15 made, 
and al the ſtate that the other 
diſſeiſor had, wholly de- 
veſted: for right and wrong 
cannot conſiſt together, but 
the wrongtull eſtate giveth 
place to the rightfull. And 
the reaſon hereot is tor that, 
as hath been ſaid, the dit- 
ſeiſor to whom the releaſe 

was 


Se. added, avoit enter, et, not in L. and MI. ard Roh, 


Þ+ Fefler1-weft in L. and M. and Roh. 1 It 
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(+. Roll. Abr. 409 414+ 
Polt. 276. a.) 


(J) Fitz. N. B. 35. in 

11. R. 2. quare Imp. 148 
(1 Roll. Abr. 661. 662. 
Poſt. 368. a. Ant. 180. b. 
181. 3.) 


Lib. 3. Cap. 4. Of Tenants in Common. 


(e) Brit. fol. 116. 26. AM. pl. 3g. 
39. E. 3-29. 21. H. 6. 41. 22. H. 
6. 22. 7. E. 4. 25. 9. E. 4. 6. 
11m. H. 7. 18. 20. H. 7. 5. 21. 
H. 7. 18. 12. E. 4. tit. Diſcon- 
tin. 1. 9. H. 6. 37. 21. II. 6. 
62. 


(J) 2. H. 3. AM. 432. 1. AN 
13. 9- Aff. 15-21. 21. As. 28. 
27. All. 68. 32. 29. Ail. 54. 43. 
Ail. 17. 40. E. 3. 24. 50. E. 3. 
21. 3. R. 2. entry cong. 38. 
13. Z. 3. tit. All. 9. 12. A fl. go, 


* &c. added in L. and M. and Roh. 


was made was ſeiſed per my 
& per tout, whereunto when 
the right commeth itexcludeth 
the wrong (e),for right which 
is lawfull, and wrong that 
is contrary to law, cannot 


ſtand together, 


En tiel plite, ficome 


zl que avoit droit, avoit 
entrer&luy enfeoffe,&c. 


Sc. Et la cauſe eſt, 


pur ceo que il que avoit 


adevant eſtate per 
tort- ſcilicet, per diſſet- 


fin, Sc. ad ore per le 


releas un eſtate droi- 
turel. * 


Seck. 207, 308. 


hath the right had en- 
tred & enfeoffed him, 
&c. And the reaſon is, 
for that he which be- 
fore had an eſtate by 
wrong ſcilicet, by diſſei- 
ſin, &c. hath now by the 
releaſe a rightful eſtate. 


This (Sc.) doth implie that this is true ſccundun grid, but not ſmplicitor; for as to the hold- 
ing out of the joynt diſſeiſor, it amounts to as much as it he had entred and infeoffed him to 
whom the releaſe is made, but it doth not amount to an entrie and feoffment frpliciier to all 
purpoſes, as ſhall be ſaid hereafter in his proper place in the chapter of Releaſes, ; 


H ERE Littleton ſpea- 
keth of the third kind 

of releaſes. And the rea. 
ſon of this diverſitie (implied 
in the (Sc.) in the end ot this 
ſection,) between the diſſei- 
ſors & their feoffees, is for that 
the feoffees comming in by 
title and purchaſe, are inten- 
ded in law to have a war. 
rantie (which is much eſtce. 
med in law) ; and theretore 
leſt the warrantie ſhould be 
avoided, the relcaſe ſhall en- 
ure to both the feoftces in fa- 
vour of purchaſors, and ſo 
the right and benefit of every 
one ſaved. /) And in anci. 
ent time if the diſſeiſor had 
made a feoffment in fee, or a 
gift in raile, or a leaſe for life, 
and the feoffee, donee, or 
leflee had continued in ſeiſin 
quietly a yeare and a day, the 
entric of the diſſeiſee had not 
been lawfull upon him ; and 
the reaſon was, for the benctit 
and ſafegard of the warran. 
ty (which was intended by 
law) ſhould have beene de- 
ſiroyed by the entrie. But 
hereof alſo more ſhall be ſaid 
in his proper place in the 
chapter of Releaſes, 


N meſine le maner eſt, ſi le 


diſjeijor fait un leaſe a un 


Sect. 307. 


ET en aſcun cas 
un releas wre- 
ra per voy dextin- 


guiſhment, et en tiel 


caſe tiel releas aydera 
le joyntenant a que le 
releas ne fuit fait, au- 
xybien come | luy a 
que le releaſe fuit fait. 


Sicome t un home 


ſeit diſſeifie, & le diſ- 
ſeiſor fait feoffment a 


deux bomesen fee, &. ſi 


e difſeiſce releſſa 


per fon fait a un de les 
feaffees, donques ¶ cel 


releaſe vrera a ambi- 
deux les feoffees, pur 
ceo que les feoffees ont 
eflate per la ley, ſcili- 
cet, per feoffment, et 
nemy per tort fait a 
nulluy, &c. (1) 


Sect. 308. 


ND in ſome caſe 

a releaſe ſhall in- 
ure by way of extin- 
uiſhment, and in ſuch 
caſe ſuch releaſe ſhall 
aide the joyntenant to 
whom the releaſe was 
not made, as well as 
him to whom the re- 
leaſe was made. As if 


a man be diſſeiſed, and 


the diſſeiſor makes a 
feoffment to two men 
in fee, if the diſſeiſee 
releaſe by his deed to 
one of the feoffees, 
this releaſe ſhal enure 
to both the feoffees, 
for that the feoffees 
have an eſtate by the 
law, ſcilicet, by feoff- 
ment, and not by wrong 
done to any, &c. 


N the ſame manner it is, if the 
| diſſeiſor maketh a leaſe to a 
Home pur terme de ſa vie, leremain- man for terme of his life, the 


IC 


der 


+ Luy a celuy in L. and M. and Roh. 


| Þ Si added in L. and M. but not 
Et added in L. and M. and Roh. 


PSY ¶ Cel-tiel in L. and M. and Roh. 


$ $: not in L. and M. or Roh. 


(1) In the 42d and 44th chapters of Britton, is much curious learning on the eſtate of a diſſeiſor, and his different ſitua. 
tions previous and fublequent to his acquiring an eſtabliſhed poſſeſſion, and previous and ſubſequ-nt to his acquiring a title to 
his eſtate, and on the conſequential differences of the ſituation and remedies of the diſſeiſee in theſe reſpetts.—Theſe chapters 


throw great light upon Sir Edward Coke's commentary on this ſection, and ſtrongly confirm the obſervations made by Le 
Mausfield, in the famous cate of Taylor v. Horde, 1 Burr. bo. : ld Lord 


Lib. 3. Of Tenants in Common. Sect. 309, 310. 


der ouſter a un auter en fee, fi le 
diſſeiſee reliſſa a le tenant a terme 
de vie tout ſon droit, Fc. cel releaſe 
vrera auxybien a celuy en le re- 
mainder come à la tenant a terme 
de vie. Et la cauſe eft, pur ceo que 
le tenant a terme de vie vient a 
ſen eſtate per courſe de ley, & pur 
ceo cel releaſe vrera, et prent - 
fett per voy dextinguiſhment de 
droit de celuy que releſſa, Ec. Et 
per cel releaſe le tenant a terme de 
die nad pluts ample ne greinder 
eſtate, que il avoit devant le re- 
leaſe fait a luy, et le droit celiy 
que releſja eft tout oufterment ex- 
tint. Et entant que coſt releaſe 
ne poit enlarge Ieftate de le te- 
nant a terme de vie, il eft reaſon 
gue cel releaſe vrera à celuy en le 
remainder, &c. 

Plus ſerra det de releaſes en te 
chapiter de Releaſes. 


mainder over to another in fee, if 
the diſſeiſee releaſe to the tenant 
for terme of life all his right, &c. 
this releaſe ſhall inure as well to 
him in the remainder, as to the 


195 


tenant for terme of life. And the (. Ron. Abr. 400.) 


reaſon is, for that the tenant for 
life commeth to his eſtate by 
courſe of law, and therefore this 
releaſe ſhall enure and take effect 
by way of extinguiſhment of the 
right of him which releaſeth, &c. 


And by this releaſe the tenant for 


life hath no ampler nor greater 
eſtate than hee had before the re- 
leaſe made him, and the right of 
him which releaſeth is altoge- 
ther extinct. And inaſmuch as 
this releaſe cannot inlarge the 
eſtate of the tenant for life, it is 
reaſon that this releaſe ſhal enure 
to him in the remainder, &c. 

More ſhall be ſaid of releaſes 
in the chapter of Releaſes. 


CE releaſe vrera auxibien a celuy en le remainder, come a le tenant a 


terme de vie, Sc. Of this and the reſt of this Scion, for avoyding of repetition, 
more ſhall be ſaid in his proper place in the chapter of Releaſes. 


Tout fon Aroit 5 Sc. Here by this (Sc.) is implied, title, demand, and other words 
which may transferre the right, &c. Alſo here is implyed of in or to the land. 


Sect. 309. 


TEM þ foient deux parce- 
ners, & ['un alien ceo gue a luy 
ert a un auter, donques [auter 


parcener et Paltenee ſont tenants en 
common. | 


ALSO if two parceners be, and 
the one alieneth that to her 


belongeth, to another, then the 


other parcener and the alienee 
are tenants in common. 


This is evident, and needeth no explication. 


Sect. 


TEM nota, que tenaunts en 

common forent eftre fer Þ title 
de preſeription, ficome Pun et ſes 
aunceſiors, ou ceux que. tate il 


a que not in L. and MI. or Roh. 


310. 


ALSO note, that tenants in 

common may bee by title 
of preſcription, as if the one and 
his anceſtors, or they whole 


ad 


5 II 


+ Title de not in Roh. 


(Ant. 114. 3.) 


Lib. 3. 


11. E. 3. Trans. 212. 13- E. 6. 
Briefe 674. 8. H. 6. 16. b. lib. 


Cap. 4. Of Tenants in Common. Sect. 311. 


ad en un moity ont tenus en com- 
mon .meſme le moitie, ove I auter 
tenant que ad lauter moitie & ove 
es aunceſtors ou ove ceux que e- 
Hate il ad pro indiviſo *, de temps 
dont memory ne curt, Sc. Et di- 
vers auters manners potent faire 
et cauſer homes d'eſtre tenaunts 
en common, que ne ſont icy ex- 


preſſes + Sc. 


eſtate hee hath in one moitie have 
holden in common the ſame moitie 
with the other tenant which hath 
the other moity, and with his an- 
ceſtors, or with thoſe whoſe ſtate 
he hath undivided, time out of 
minde of man. And divers other 
manners may make and cauſemen 
to be tenants in common, which 
are not here expreſt, &c. ) 


F this, befides Liſtleton, there is good authoritie in law, as there is for all his other caſes 


z1itrat. 3 Zo 


Poſt. 200. Cro. Jac. 231. Noy 
23+ Poll. Litt. Sect. 314. 


<- E. 4 18. b. 
(Ant. 280. b.) 


throughout his three bookes ; but joyntenants cannot be by preſcription, becauſe there 


is ſurvivor betweene them, but not betweene tenants in common. 
The two (c.) in this ſection are evident, 


N this /efion wee 
learne two things : 
firſt, that in reall ac- 
tions, and in actions 


alſo that are mixt 
with the perſonalty, 
tenants in common 


ſhall ſever in action, 
becauſe they have ſe- 
veral freeholds, and 
claime in by ſeverall 
titles,; and therefore as 
they ſhall bee ſeverally 
by others impleaded, ſo 
ſhali they ſeverally im- 
plead others 1n al real 
and mixt actions, un- 
leſſe it be in caſe of ne- 
ceſſity for a thing en- 
tire, as hereafter in 
this chapter ſhall ap- 
ee And Littleton 

ere putteth the caſe 
of the aſſiſe which is 
mixt with the perſo- 
naltie, and therefore 
hee needed not to put 
any caſe of any præcipe 
gued reddat; for it it bee 
1o in caſe of aſſiſe, a 
Fortiori in writs of 
higher nature, which 
is neceſſarily implyed 
in the (Sec) Now of 
ſuits that ſound in the 
realty, and of perſonall 


actions, Littleton ſpeuketh hereafter in this chapter. 


ſon moitie, &c. 


Sect. 311. 
JTEM en aſcun cas 


tenants en common 
voyent aver de lour poſ- 


ion ſeveralx actions, 


et en aſcun cas ils joyn- 
dronf en un action. 
Car fi font deux tenants 
en common, ef ils font 
difſeifies, ils doyent aver 1 
deux aſhſes, et nemy un 
aſſiſe ; car cheſcun de eux 
covient aver un aſfſiſe de 
Et la 
cauſe eft, pur ceo que 
tenants en common fue- 
ront ſeiſies, Sc. per ſe- 
veralx titles, Mes au- 
terment eſt de joynte- 
nants; car fi ſoyent vint 
Joyntenants, et ils ſont 
difſeifies, ils averont en 
touts lour noſmes forſque 
un aſfiſe, pur ceo que ils 
nont forſque un joynt 
tile, 


ALSO in ſome caſe 


tenants in common 
ought to have of their 


poſſeſſion ſeveral actions, 


and in ſome caſes they 
ſhall joyne in one ac- 


tion. 2 For if two tenants 
in common be, and they 
be diſſeiſed, they muſt 


have two aſſiſes, and not 
one aſſiſe; for each of 
them ought to have one 
aſſiſe of his moity, &c. 
& the reaſon is, for that 
the tenants in common 
were ſeiſed, &c. by ſe- 
verall titles. But other- 
wile it is of jointenants ; 
for if twenty jointe- 
nants be, and they bee 
diſſeiſed, they ſhall have 


in al their names but 


one aſſiſe, becauſe they 


have not but one joynt 
title. | 


The ſecond thing here to bee learned, is 


the diveriitie betweene tenants in common and joyntenants, which both of it ſelte, and upon 
that which hath been ſaid, is apparant. 


e. added in Roh. 


Dec. not in Roh. 


Sect. 


T Enwvers le d.ifor added in Roh. 


„ When lands are given in undivided ſhaves to two or more for particular eſtates, ſo as that upon the determination of 
the particular eftates, in any of thoſe ſhares, they remain over to the other grantees, and the reverſionet or remainder- man is 
not let in till the determination of all the particular eſtates, then the grantees take their original ſhares as tenants in com- 
mon, and the remainde's limited to them on the determination of the particular eſtates, are known by the appellation of croſs 
r1emainders,—Theſe remainders may be raiſed both by deed and will: in deeds they can only be created by expreſs words 
but in wills they may be raifed by implication.—In the caſe of Gilbert v. Witty, Cro. Jac. 655, it was ſaid by Juſtice Dodder- 
idge, that croſs remainders thonld never be raiſed by implication between more than two. \ 
tenance from what was ſaid by the courts in the caſes of Cole v. Levingttone 1. Ventris 224. Holmes v. Meynell, Sir Thomas 
Raymond 452, and ſome other caſes, But it ſeems entirely exploded by the cafes of Burden v. Burville. B. R. Eaſt. Term. 
23. Geo. 3. Dake of Richmond v. Earl of Cxdogan, determined in the Court of Chancery in May 1773. Wright v. Lord Ca- 
Logan, Holford, and others, B. R. Eaſter Term 1773. Cowp. 31, and ſome other ſubſequent caſes. It ſeems however to be 


admitted in thele caſes, tnat to raiſe croſs remainders between more th 


tnem between two only, 


in.Viner aud Bacon's £bridgmeuts, and Comyns's Digeſt, under the title Conditions, 


This dofrine received ſome coun— 


an two, ſtronger implication is required, than to raite 


(2) The reader will find what Littleton and his commentator ſay on this ſubje& confirmed and exem 


plified by the caſes cited 


Lib. 3. Of Tenants in Common. Sect. 312, 313. 


Sect. 312. 


ITE M /i ſeient trois joyn- 

tenants, & un releaſe a un de 
ſes companions tout le droit que 
i ad, Sc. et puis les * auters 
deux ſont diſſetfies de l entiertie, 
Se. en ceſt caſe les deux auters 
averont & ſeveralx afſiſes, &c. en 
e forme, ſcilicet, ils averont en 
lour ambi deux noſimes un aſſiſe de 
les deux parts, &c. pur ceo que 
les deux parts ils teignont joint- 
ment al temps de le diſſeiſin. Et 
quant a le tierce part, celuy a que 
le releaſe fuit fait, covient aver 
de ceo un ajjiſe en ſon noſme de- 
meſne, pur ceo que I il (quaunt a 
meſme le tierce part) eſt de ceo 
tenant in common, Sc. pur ceo 
que il vient a cel || tierce part 
per force del releaſe, et nemy 


tant ſolement per force del joyn- 
Jure. 


ALSO if three joyntenants bee, (xy 13. Ant. 19;) 


and one releaſe to one of his 
fellowes all the right which hee 
hath, &c. and after the other two 
be diſſeiſed of the whole, &c. in 
this caſe the two others ſhall have 
ſeverall aſſiſes, &c. in this manner, 
viz. they ſhall have in both their 
names an afliſe of the two parts, 
&c. becauſe the two parts they 
held joyntly at the time of the 
diffeiiin. And as to the third 
part, he to whom the releaſe was 
made, ought to have of that an aſ- 
ſiſe in his owne name, for that 
hee (as to the ſame third part) 
is thereof tenant in common, &c. 
becauſe hee commeth to this third 
part by force of the releaſe, and 


not only by force of the joyn- 
ture, 


This is put for an example (which ever doth illuſtrate the rule) and is evident of it ſelfe: 
and the (&c.) in this ſection needeth no further explication. 


Sect. 313. 


ITE M quant a fuer des ac- 

tions que touchant & le real— 
tie, y ſont drverſities perenter 
parceners que ſont eins per di- 
vers diſcents, & tenaunts en 
common. Car ſi ¶ home ſeifie de 
certaine terre en fee ad iſſue deux 
* files +Þ+ et moruſt, et les files 
entront, &c. et cheſcun de eux ad 
iſſue un fits, & devieront ſauns 
partition fait enter eux, per que 
un moity diſcendiſt a le fits d un 
parcener, & lauter moilie diſcen- 
dift al jits d'auter parcener, et ils 


* Auters nqt in Roh. 
ded in Roh. 


T &c. added in Roh. 
Hoe eu parceners in Roh. 
ce. et clſcun de eux a. ue unte, not in Roh. 


ALSO to the ſuing of actions (Ant. 164. a.) 


which touch their realty, there 


bee diverſities betweene parce- 


ners which are in by divers de- 
ſcents, and tenants in common: 
for if a man ſeiſed of certain land 
in fee, hath iſſus two daughters 
and dyeth, and the daughters 
enter, &c. and each of them 
hath iſſue a ſonne, and die with- 
out partition made between them, 
by which the one moity deſcends 
to the ſonne of the one parcener, 
and the other moity deſcends to the 


entront 


T7 T1! not in Roh. 
** BElew-=/tcs in Roh. 


!! Tierce not in Roh. 
++ Et moruft et les files entront, 


Lib. 3. 


18. Rep. 86. b.) 


Ant. 164. a.) 
Vid. Sect. 242 


forfque un afjile. 


Cap. 4. Of Tenants in Common. Sect. 314. 


entront et occupiont en common 
et ſont difſeihes, en ceſt caſe ils 
averont en lour deux noſmes un 


aſhiſe, et nemy deux aſſiſes. Et 


la cauſe eft, que coment que its 


veignont eins per divers diſcents, 


Sc. uncore ils font parceners, 
et briefe de Partitione facienda 
gift enter eux. Et ils ne font 
parceners, eyant regarde ou re- 
ect rant ſolement a * le ſeiſin 
et poſſeſſion de lour meres, mes 
#s font farceners pluis, eyant 
reſpect a PFeftate que diſcendiſt de 
lour azel à lour meres, car ils ne 
poyent eftre parceners fi hour 
meres ne fueront parceners ade = 
vaut, Sc. Et ifjint a tiel reſpect 
et conſideration, ſcilicet, quanta 
le primer diſcent que fuit a lour 
eres, is ont un title en parce- 
narie, le quel fait eux parceners. 


Et auxy ils ne ſont forſque come 


un Heire a lour common aunceſ= 
tor, ſcilicet, a lour ayel, de que la 
terre diſcendiſt a Irur meres. Et 
pur ceux caiſès devant partition 
enter eux, &c ils averont un af 
fiſe, coment que ils veignont ems 
per ſeveralx diſcents . 


ſonne of the other parcener, and 
they enter and occupie in common 
and bee diſſeiſed, in this caſe they 
ſhall have in their two names one 
aſſiſe, and not two aſſiſes. And 
the cauſe is, for that albeit they 


come in by divers deſcents, &c. yet 


they are parceners, and a writ of 
partition lieth betweene them. And 
they are not parceners, having re- 
gard or reſpect onely to the ſeiſin 
and poſſeſſion of their mothers, but 
they are parceners rather, having 
reſpect to the eſtate which deſcend- 
ed from their grandfather to their 
mothers, for they cannot bee par- 
ceners if their mothers were not 
parceners before, &c. And ſo in 
this reſpect and conſideration, v/z. as 
to the firſt deſcent which was to 
their mothers, they have a title in 
parcenarie, the which makes them 
parceners. And allo they are but 
as one heire to their common an- 
ceſtor, dig. to their grandfather, from 
whom the land deſcended to their 
mothers. And for theſe cauſes, be- 
fore partition between them, &c. 
they ſhall have an aſſiſe, although 
they come in by ſeverall deſcents. 


This, upon that which hath beene ſaid in the chapter of Parceners, is evident: where you 
may reade excellent points of learning, and diverſities concerning this matter; all which are 
here either expreſſed or implyed, as the ſtudious and diligent reader will obſerve. 


Sect. 314. 


EN ceft caſe quant FTEM / font ALS O if there bee 


a le rent et liver 
de pepper, ile averount Common 


deux tenants en two 


tenants in 
de cer= common of certaine 


deux affifes, & quaunt a taine terre en fee, lands in fee, and 
Peſperver ou le chival et ils doneront cel they give this land 


terre a un home en to a man in taile, 


But for the better under- lo tatle, Gu leſſeront or let it to one for 


ſtanding hereof it 18 to bee 


knowne, that if two te- 4 un Dome pur terme terme of life, ren- 


* 13 in Roh. 


T &c. not in Roh. 


de 


c. added in Roh. 


Lib. 3. Of Tenants in Common. 


de vie, rendant a eux 
annuelment un cer- 
taine rent, & un liver de 
pepper, & un eſperver 
ou un chival, & ils font 
ſeiſies de ceſt ſervice, & 
puis tout le rent eft a- 
derere, & ils diſtreigne- 
ront pur ceo, & le tenant 
@ eux fait reſcous. En 
ceſt cas quant a le rent 
& liver de pepper ils a- 
veront deux aſſiſes, & 
quant a Peſperver ou le 
chival forſque un afjſe. 
Et la cauſe pur que ils 
averont deux aſjiſes, 
guant a le rent & liver 
de pepper, eft ceo, en- 
tant que ils fueront te- 
nants en common en 
ſeverall titles, et quant 
'#s fferont un done en le 
'tayle au leas pur terme 
ae vie, ſavant a eux le 
reverſion, & rendant a 
eur certaine rent, &c. 
tiel reſervation eſt inci- 
dent a lour reverſion, & 
pur ceo que lour rever- 
ion eft en common, & per 
ſeverall titles, 
four poſſeſſion fuit de- 
_ vant le rent & outers 
choſes que potent eftre 
* ſeveres, et fueront a ceux 
reſerves fur le done, ou 
ur le leas, queux font 
incidents per le ly a 


lour reverſion, . tiels 
| eboſes iſint reſerves 


" fueront de la nature del 
' reverfion. Et entant 
"que le reverſion eſi a eux 


ficome 


dring to them yearely a 
certaine rent, & a pound 


of pepper, and a hawke Fer 


or a horſe, and they bee 
ſeiſed of this ſervice, and 
afterwards . the whole 
rent is behind, and they 
diſtraine for this, and the 
tenant maketh reſcouſe. 
In this caſe as to the rent 
and pound of pepper 
they ſhall have two aſſi- 
ſes, and as to the hawke 
or the horſe but one aſ- 
ſize. And the reaſon why 
then they ſhall have two 
aſſiſes as to the rent and 
pound of pepper is this, 
inſomuch as they were 
tenants in common in 
ſeverall titles, and when 
they made a gift in taile 
or leaſe for life, ſaving 
to them the reverſion, 
and rendering to them a 
certaine rent, &c. ſuch 
reſervation is incident to 
their reverſion, and for 
that their reverſion is in 
common, and by ſeverall 
titles, as their poſſeſſion 
was before the rent and 
other things which may 


be ſevered, and were re- 


ſerved unto them upon 
the gift, or upon the leaſe, 
which are incidents by 
the law to their rever- 
ſion, ſuch things ſoreſer- 
ved were of the nature of 
the reverſion. And in as 
much as the reverſion is 
to them in common by 
ſeverall titles, it beho- 


51- 


SeCt. 1 34. 


nants 
bee, and they grant a 
rent of 20 ſhillings 
anuum out of 
their land, the gran- 
tee ſhall have two 
rents of 20 ſhillings, 
for that every man's 
grant ſhall bee take 
moſt ſtrongly again 
himſelfe, & therefore 
they be ſeveral grants 
in law 


But if they two 
make a gift in taile, a 
leaſe for life, &c. reſer- 
ving twenty ſhillings 
rent to them and their 
heires, they ſhall have 
but one 20 ſhillings, 
for they ſhall baye no 
more then themſelves 
reſerved : and the do. 
nee or leſſee ſhal pay 
but 20 ſhillings ac- 
cordiug to their own 
expreſſe reſervation: 
and albeit the reſer- 
vation of rents ſever- 
able bee in joynt 
words, yet in reſpect 
of the ſeveral rever- 


ions the law makes 


thereof a ſeverance. 
Now for the rent, as 
namely 20 flulhngs 
or a pound of pepper 
may ſevered, the 
one tenant in com- 
mon may have an aſ- 
ſiſe for the moity of 
20 ſhillings, and the 
moitie of a pound of 
pepper, de medietate 
unius libr“ piperis, but 
he cannot have an aſ- 
file of ten ſhüllings, 
or de dimidio libre 
piperis. But for the 
hawke or horſe, al- 
beit they be tenants 
in common, hey ſhal 
joyne in an aſſiſe, for 
otherwiſe they ſhould 
bee without remeche, 
for one of them cannot 
make his plaint in 
aſſiſe of the moitie of 
ahawke, or of a horſe, 
for the law will ne- 
ver ſuffer any man to 
demand any thing a- 
gainſt the order of na- 

ture 
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Pl. Com, Hill & Granges caſe 


in co mmo (Ante 147. b.) 
171. Vide Sect. 219. 


(3. Rep. 7. b. Plow. 289. b.) 


(5+ Rep. 111. Ant. 148. b.) 


Vide 16. AT. pl. 1. 16. E. 3+ 
Joyadre cn action. 27» 


Lib. 3. 


ture or reaſon, as be- 
fore it appeareth by 
Littleton, ſection 129. 
Lex enim ſpectat na- 
turæ ordinem, Alſo 
the law will never 
enforce a man to de- 
mand that which he 
cannot recover, and a 
man cannot - recover 
[1] the moytie of a 
wke, horſe, or of 
any other entirethirg : 
Lex neminem cogit ad 
wana, ſeu inutilia. But 
in that caſe they ſhall 
joyne in aſſiſe, and 
the reaſon is, Ne cu- 
ria Domini Regis de- 
ficeret in juſtitià exhi- 
bends, or Lex non debet 
deficere conquerentibus 
in juftitis exhibendd. 
And if they ſhould 
not joyne, they ſhould 
have damnum & inju- 
riam, and yet ſhould 
have noremedie (*) by 
law, which ſhould be 
inconvenient, but the 
law will, that in 
every caſe where a 
man is wronged, and 
endammaged, that he 
ſhall have remedie. 
Aliquid conceditur ne 


injuria remaneret im- 


Regula. 
Vide Sect. 129, 


11 Lib. 5 fol. 21. 


Regula. 


(2. Cro. 159. Ant. 137. a. Hob. 
43- 267.) 


*) 3. E. 3. 19. 2. 
15 Roll. Abr. 107 Noy 184. 
Ant. 137. 2. Rep. 68.) 
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en common per ſeverall 
titles, il covient que le 
rent, et le liver de pep- 
per, queux poient ęſtre 
evers, ſoynt à eux en 
common, et per ſeverall 
titles, Et de ceo ils ave- 
ront deux afſiſes, et 
cheſcun de eux en fon 
aſſiſe ferra ſon pleint 
de le moitte de le rent, et 
de le moitie del liver de 


pepper. Mes de Peſper- 


ver ou de chival, que ne 
poyent eftre ſevers, ils 
averont forſque un aſ- 
fiſe, car home ne poit 
faire un pleint en alſiſe 
de le moitie d'un eſper- 
ver, ne de le moitie d'un 
chival, &c. En meſme le 
maner eſt d'auter rents 
& dauter ſervices que 
tenants en Common 
ount en grofſe per di- 
vers titles, Sc. 


punita qued alias non concederetur. 


m] 5. H. 7. 8. 13. E. 2. quare 
fa] 170. 33. H. 6. 11. 6. K. 4 
10. 15. E. . darr. preſentment, 


20. 
a] 6. H. 4. 6. 7. 
| 12 E. g. 10. 30. H. 6. Al. 39. 
18. E. 3. 56. 
(Moor 184. 1. Roll. Rep. 249.) 


1] Alſo tenants in 


raviſhment of ward for the bodie, becau 

If two tenants in common be of the wardſhip of the bodie, and one doth raviſh the 
ward, and the one tenant in common releaſes to the raviſher, this ſhall goe in benefit 
of the other tenant in common, and he ſhall recover the whole, and this releaſe ſhall not 


Sect. 315. 


veth that the rent & the 
pound of pepper which 
may be ſevered, be to 
them in common and by 
ſeverall titles. And of 
this they ſhall have two 
aſſes, and each of them 
in his aſſiſe ſhall make 
his plaint of the moitie 
of the rent, &of the moi- 
tie of the pound of pep- 
per. But of the hawkeor 
of the horſe, which can - 
not be ſevered, they ſhal 
have but one aſliſe, for 
a man cannot make a 
plaint in an aſſiſe of the 
moitie of a hawke, nor 


of the moitie of a horſe, 


&c. In the ſame manner 
it is of other rents and 
of other ſervices which 
tenants in common 
have in groſſe by divers 
titles, &c. 


. 


[=] And tenants in common ſhall joyne in a guare impedit, becauſe the preſentation to 
the advowſon is entire. 


common of a guiary ſhall joyne in a writ of right of ward, and 
e 


it is entire. 


be any barre to him. And ſo it is if two tenants in common be of an advowſon, and they 
bring a quare impedit, and the one doth releaſe, yet the other ſhall ſue forth, and recover the 


whole preſentment. 


Two tenants in common ſhall joyne in a detinue of charters, and if the one be non- 
ſuit, the other ſhall recover. 


18. E. g. 36. 


hath beene ſaid, 


29K. 9. 3, 4 E- J. 24+ Veront tiels ac- 

2 15 2. IH. 8. 5. tions perſonells adlions perſonals 
13 E. 4.3. 2. K. 4 1 SUfoint ment en touts lour tenants en 

5 R. 3. 


10. H. 7. 27. 21. H. 7. 22. 
37+ H. 6. 35- 81. E. 4. 12. 


. noſmes, Sc. By this 


Sect. 31 5. 


It is ſaid that tenants in common ſhall joy ne in a Varrantia Charte, but ſever in voucher, 
Moi tie de chival, &c. Here is implyed or any other entire rent or ſervice. 


Per divers titles, &c. That is by ſeverall titles, and not by one joynt title, as 


JTEM, quant al ALSO, as to acti- 


ons perſonals te- 


common nantsin common ma 
averont tiels actions have ſuch action per- 


per 


Lib. 3. Of Tenants in Common. Set. 316. 


perſonals poyntment 
en touts lour noſ- 
mes, * ſicome de treſ- 
fas, ou ＋ de offence 
que touche lour tene- 
ments en common, ſi- 
come de bruſer + lour 
meaſons, || de enfrein- 
der de lour cloſes, de 
paſture, degaſter, & 
de fouler & des herbes, 
de couper lour bois, ** 
de piſcher en lour piſ- 
charie, & hujuſmodi. 
++ Et en ceſt cas te- 
nants en common ave- 
ront un action joynt- 
ment et recoverontjont- 
ment lour damages, pur 
ceo que l actian eſt en le 
perſonaltie, & nemy en 
le realtie, t Sc. 


ſonals joyntly in all 
their names as of treſ- 
paſſe, or of offences 
which concerne their 
tenements in com- 
mon, as for breakin 

their houſes, breaking 
their cloſes, feeding, 
waſting, and defow- 
ling their graſſe, cut- 
ting their woods, for 
fiſhing in their piſcha- 
ry, and ſuch like. In 
this caſe tenants in 
common ſhall have 
one action joyntly, 
& ſhall recover joint- 
ly their damages, be- 
cauſe the action is in 
the perſonalty, and 


not in the realtie, 
CCC. 
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it appeareth that tenants in (1. Sid. 137. Cro. Ja. 21. 1. Sid. 
common ſhall have perſonall 49. . Roll. Abr. gt. 10. Rep. 
actions joyntly. And it is 31.4% 

to be oblerved, that where 

dammages are to be recover- 

ed for a wrong done to te- 

nants in common, or par- 

ceners in a perſonall action, 

and one of them die, the ſur- 

vivor of them ſhall have the 

action, for albeit the proper- 

ty or eſtate be ſeverall be- 

tweene them, yet (as it ap- 

peareth here by Littleton) the 

perſonall action is joynt. 


Et hujuſmodi. Here. Vide Sect. 39. 320. 321- 
by is implied a diverſity be- 
tween a chattle in poſſeſſion, 
and a perſonall choſe in 
action belonging unto them. 
As if two tenants in com- 
mon be of land, and one doth 
a treſpaſſe therein, of this ac- 
tion they are jointenants, and 
the ſurvivor ſhall hold place. 
So it is if two tenants in (2. Cro. 19.) 22. H. 6. 12. 
common be of a mannor, 38. E. 3. 7. 13- E. g. r ee 
and they make a bailife there- = -% 4p 9 2 — 
of, and one of them dieth, Rioor 5-4 71. 667.) 
the ſurvivor ſhall have the 
action of account, for the 


action given unto them for the arrerages upon the account was joint. So it is if two te- 


and ſha} ſurvive. 
is implye 
law is of coparceners. 


nants in common ſow their land, and one doth eate the fame with his cattle, though they 
e the corne in common, yet the action given to them for treſpaſſe in the ſame is joynt, 
— or the treſpaſſe and dammage done to them was joynt, all which here 


by Littleton, who faith, that they ſhall have an action joyntly, and the ſame 


But if two tenants in common be of goods, as of an horſe or of any other goods perſo- (Pol. 200. 2. 7. Rep. Hall's caſe 


nall, there if one dye, his executors ſhall be tenant in common with the ſurvivor. 
Et nemy en le realtie, &c. 


' ſub. fin. 10. Rep. 134. Ant,185.) 
28. E. z. 5. 17. E. 3. 11.3H.5. 


It two tenants in common be of an advowſon, and a Quare Imp. 71. 14. H. 4. 12. 
. ſtranger uſurpe, ſo as the right is turned to an action, and they bring a writ of Qxare impe- 


dit which concernes the realtie, the ſixe months paſſe, and the one dyeth, the writ ſhall not - 
abate, but the ſurvivor ſhall recover, otherwiſe there ſhould be no remedie to redreſſe this pi. 
wrong. And ſo it is of coparceners, and this is one exception out ot our author's rule. 


9. H. 6. 30. 22. H. 4. 14. 37. 
- 6. 9. b. 10. Eliz. Dyer 279. 
N. B. 35. 9, E. 3. 36. 37. 

Com. Scignior Barkley's cate, 


[4] But if three coparceners recover land and dammages in an aſſiſe of Mordanceſter, albeit [a] 14. E. 3. Execution 75. 45: 


the judgement be joynt, that they ſhall recover the land and dammages, yet the dammages E 
being acceflory, though they bee perſonal], doe in judgement of law depend upon the free- (s- Rep- 
hold, being the principal which is ſeverall. And though the words of the judgement be joint, A. as: 
yet ſhall it be taken for diſtributive. And therefore it two of them dye, the entire dammages 
doe not ſurvive, but the third ſhall have execution according to her portion, and this 1s an- 


But it all three had ſucd execution by force of an 
yed, the third ſhould have had the whole by ſurvivor, till the 


other exception out of our author's rule. 
. Elegit, and two of them had d 


whole damages be paid. 
If the aunt and niece j 


JTEM fi deux tenants en 
common font un leaſe de 


® Sicome—ce4 aſſavoir in Roh. 
Dae leur in Rob. 


oyne in an action of waſte, for waſte done in the life of the other co at 3 b. - 2 
ſiſter, the aunt ſhall recover the dammages onely, becauſe the ſame belongs not by law to E. 2 b. 35. H. &. 
the niece, And ſome hold the dammages in that caſe to be the principall. 


Sect. 316. 


+ De not in Roh. 
Et added in Roh. 


„. 3- b. 
7. 2- Roll. Abr. 86. 2. 


b. Ant. 154 b. 1. Roll. 
br. 888.) 


E. 3. 14. 11. 
3+ b. 
Waſt. 115. 


2. Cro. 19. Aut. 53. b. 


ALS O if two tenants in com- 
mon make a leaſe of their te- 


lour 


Tt De added in Roh. 


De not in Roh, 
++ Et not in Rob. 


tt Sc. not in Koh. 


Lib. 3. Cap. 4. Of Tenamts in Common. Sect. 317, 318, 319. 


lour tenements a un auter pur terme 
des ans, rendant a eux certain 
rent annualment durant le terme 
i le rent ſoit aderere, &c. les te- 
nants en common averont un action 
de debt envers le leſſee, et nemy di- 


vers ations, pur ceo que Patton 


eft en * la perſonally, 


(Cro. Jac. 231. 1. Sid. 49.) 


nements to another for terme of 
yeares, rendring tothema certaine 
rent yearely during the terme if 
the rent bee behind, &c. the te- 
nants in common ſhall have an 
action of debt againſt the leſſee, 
and not divers actions, for that the 
action is in the perſonalty. 


This upon that which hath been ſaid is evident. 


Sect. f 317: 


ES en avowry pur le dit 
rent ils covient ſever, car 
ceo eft en le realtie, come le af- 


Hſe ell. ſupra. 


Vid. 9. 3. 36. g7- Pl. Com. 
Seiguior Barkley's caſe. 


is above. | 
This being an addition to Littleton, albeit it be conſonant to law yet I omit it. 


BUT in an avowry for the ſaid 
rent they ought to ſever, for 
this is in the realty, as the aſſiſe 


Sect. 318. 


(Stat. 32. H. 8. Ant. 167. a. 


— TEM, tenants en common 


poyent bien faire partition 
enter eux Sils wvoilent, coment 
que its I ne ſerront compelles de 
faire partition per la ley; mes $'ils 
font enter eux partition per lour 
agreement et conſent, tiel partition 
eſt aſſets bone, come eft adjudge en 
le liver d aſſiſes . 


* Vid. Sect. 239. 290. 247. 


In le liver d aſſiles. 


LSO, tenants in common may 
well make partition between 
them if they will, but they ſhall 
not be compelled to make partiti- 
on by the law; but if they make 
partition betweene themſelves by 
their agreement and conſent, ſuch 
partition is good enough, as is ad- 
Judged in the booke of aſſiſes. 


Of this ſufficient hath beene ſaid in * the chapter of Parceners and Joyntenants, 
This booke is of great authoritie in law, and is ſo called 


264- ; 
29. AM. P. 1. 30 All, p. C. 47. becauſe it principally containeth the proceeding upon writs of aſſiſe of zovel diſſeiſinz which 


3 © Z- 22s 


in thoſe dayes was feftinum & frequens remedium. 


Sect. 319. 


ITE M. fi come y ſont tenants 

en common de terres et te- 
nements, &c. come eſt avantdit, 
en meſme le manner y ſont & de 


chattels reals et perſonals : & for. 


come * leaſe ſoit fait de certaine 
rerres a deux homes pur terme 
de 20 ans, et quant ils ſont de 


* 1a not in L. and M. or Rob. 
but in L. and M. Sc. added in L. and 


| „ and Rok. 
Rot» ** added in L. and M. and Roh, f 


+ No part of this ſection in L. and M. or Roh. 


ALS O, as there bee tenants in 

common of lands and tene- 
ments, &c. as aforeſaid, in the ſame 
manner there be of chattells reals 
and perſonals. As if a leaſe bee 
made of certaine lands to two 
men for terme of 20 yeares, and 
when they be of this poſſeſſed, the 


ce 


M not in Roh. 


$ Poſeffons et proprietors added in L. and M. and 


ceo poſſeſſes Pun de les lefſees grant 
ceo que a luy affiert durant le 
terme à un auter, donque meſme 
celuy a que le grant eft fait, et lau- 
ter trendront et occupieront en 
common. 


Lib. 3. Of Tenants in Common. Sect. 320, 321. 
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one of the leſſees grant that which 
to him belongeth to another du- 
ring the terme, then hee to whom 
the grant is made and the other 
ſhall hold and occupie in com- 
mon. | 


Rant ceo que a luy afnert. The ſame law it is if the one leſſee in this cafe Vid. Sect. 315. 
make a leaſe of part of the terme, the ſecond leſſee and the other are tenants in com- ( 


Cro. Eliz. 33, 
Ant. 192, a.) 


mon, as hath been ſaid in the chapter of Joyntenants. The 


beene ſaid before. 


Sec. 320. 


TrE M du ont ALſo if two have 
+oyntment le garde joyntly the ward- 
de corp& deterred'un ſhipof the body & land 


of an infant within 
age, & the one of them 
grant to another that 
which to himſelfe be- 
longeth of the ſame 
ward, then the gran- 
tee, and the other 
which did not grant, 
ſhall have and hold 


this in common, &c. 


enfant deins age, et 
Pun de eux granta a 
m auter ceo que u luy 
aſfert de meſme le 
garde, donque le gran- 
tee, et Lauter que ne 
granta pas, averont 
ef tiendronf ceo en 
«common, Ec. | 


Sect. 321. ( 


(Sc.) in this ſection, implyeth 


other hereditaments whereof men may be tenants in common, Whercof ſufficient hath 


JJ Eby it appeareth, that 

| there may bee tenants 
| in common as well of 46. E. 3. tit. Aid. 
chattels reall entire, as ward- 
ſhip of the body, &. as 
of chattels perſonal, as a 
hawke or a horſe. If two 
tenants in common be of 
a fcigmory, and a ward 
fall, they are tenants 'in 
common of the wardfhip aſ- 
wel of the body as'land. And 
ſo it is if the land it ſelfe 
eſcheat to them, they ſtrall be 
Tenants in common thereof, 
and ſo it is of parceners. 


En common, Ge. 
Here (Sc.) implyeth any o- 
ther entire chattell. | 


Vid. devant. Se. 315, 


E n,. 143-450. 


(N meſme le maner eſt de cha- 

treu perſonals: Sicome deux 
ont ꝗꝙ joyntment per done ou per 
achate un chival ou boefe, Go. 
et Fun grant ceo que a luy affiert 
ade meſine le chival ou boefe a 
un auter: donques le grantee, & 
Pauter que ne granta pas, averont 
et poſſideront tiels chatetæ perſin- 
als en common. & Et en tiels 
: caſes, ou divers perſons ont cha- 
.Feux reals ou perſonels en com- 
mon HJ, et per divers titles, fi Fun 
de eux moruſt, les auters que 
:Jurveſquont, u avera ceo per le ſur- 


®* ;oyntenants added in L. and M. and Roh. 
late, in L. and M. and Roh. 
and M. and Roh. 


ade meſine le chival ou boefe, not in L. and M. and Roh. 
Sc. added in L. and M. and Rob, 


IN the ſame manner it is of chat- 
tels perſonals. As if two have 
joyntly by gift or by buying a 
horſe or an oxe, &c. and the one 
grant that to him belongs of the 
ſame horſe or oxe to another, the 
grantee, and the other which did 
not grant, ſhall have and poſſeſſe 
ſuch chattels perſonals in com- 
mon. And in ſuch caſes where di- 
vers perſons have chattels real or 
erſonall in common, and by di- 
vers titles, if the one of them dieth, 
the others which ſurvive ſhal not 


have this as ſurvivor, but the exe- 


Vi vor, 


+ jeyntment not in L. and I. and Roh. Þ joyntment--joint= 


$ Oc. added in L. 


5 K 
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Vid. devant, Set. g1 5 


Sid. 49-) 


Hob. 120. Plo. 247. Sid. 33- 
Mo. 123. 378) 


(:. Rol. Abr. 741. Noy. 14.) 


* 


(Cro. Jac. 611.) 


(2. Rep. 68. F. N. B. 497.) 


„E. 4. 1. 28. 43. E. 3. 24. 

E. 3. 13. 22. H. 6. 30. 58. 
H. 6. 17. 19. H. 6. 57. 3a. H. 
6. 2. E. 4. 23. 14. E. 4. 8. 18. 
4. 30. 37. H. 6. 33. 21. E. g. 
9. 12. Aſſ. 28. 47. E. 3. 22. b. 
o. H. 7. 16. F. N. B. 117. a. 17. 
» 2+ Accouut 122. 


(1) But now, by the ſtat. of the 4th of An. chap. 16. ſc ct. 27. actions of account ma 

in common, his executors and adminiſtrators, againſt the other, as bailiff, 
portion, and againſt the executors and adminiſtrators of ſuch jointenant or 
the court, where ſuch action hall be depending, are empowered te admin 
Sce alſo 1. Leo. 219. 


matters in queſtion, &. 


vivor, mes les executors celuy que 
moruſt tiendront et ocrupieront ceo 
oveſque eux que ſurvęſquont, fi- 
come lour teſtator fiſt ou devoit en 
ſa vie, Sc. pur ceo que tour titles 
& droits en ceo fueront ſeve- 


rals, Se. 


rall, &c. 


cutors of him which dieth ſhall 
hold and occupie this with them 
which ſurvive, as their teſtator did 
or ought to have done in his life 
time, &c. 
tles and rights in this were ſeve- 


becanſe that their ti- 


This is evident enough, and hereof ſufficient hath beene ſaid before. 


UR terme de ans, 


Sc. For one yeare, 
halfe a yeare, &c. | 


L'un occupie tout 
& miſt lauter hors de 


poſſeſſion. Theſe are words 
-materially added, for albeit 
one tenant in common take 
the whole profits, the other 
have no remedie by law 
- againſt him, for the taking 
ot the whole profits is no 
ejectment: (1) But it he drive 
out of the land any of the cat- 
tell of the other tenant. in 
common, or not ſuffer him to 
enter or occupy the land, this 
is an ejectment or expulſion, 
whereupon he may have an 
cjefione firmæ, for the one 
moirie, and recover damages 
for the entrie, but not tor the 
meane profits, 


Ejectione firmæ de 


Ja moi. , Sc. Here by 
this and the other (Es.) 
in theſe two ſections, are to 
be underſtood divers diverſi- 
ties between actions which 
concerne right and intereſt, 
(as of ejeftione firme, ei d- 
ment de gard, quare ejecit infra 
termiuum Of a chattell real 
upon an expulſion or eject. 
ment) and actions .concer- 
ning the bare taking of the 
profits riſing of the land or 
doing of treſpaſie upon the 
land, as here by the examples 
doe appeare, for the right 
is ſeverall, and the taking of 
the profits in common. The 
ſecond diverſity is betweene 


Sea. 322. 


JTEM en te caſe 

avantdit, ficome 
deux ont eſtate en com- 
mon pur terme d'ans, 
Sc. Jun occupre tout, 
et miſt lauter hors de 
poſſeſſion et occupa- 


tion, c. donques ce- 


li que eft miſe hors 


de occupation avera 


envers lauter briefe 
de cjectione firme 
de la moitie, &c. 


ALSO in the caſe a- 
foreſayd, as if 
two have an eſtate in 
common for terme of 
yeares, &c. the one o- 
cupy all, and put the 
other out of poſſeſſion 
and occupation, hee 
which is put out of 
occupation ſhall have 
againſt the other a 
writ of cſectione firme 
of the moitic, &c. : 


Sect. 323. 


N meſme le maner 

eſt, Lou deux 
teignont le gard des 
ferres ou Fenements 
durant le nonage d un 
enfant, fi Fun ouſta 
Lauter de fon poſſeſ= 
fron, il que eſt ouſte 
a vera briefe de eject- 
ment de gard de le 
moitie, &c. pur ceo que 
ceux choſes ſon cha- 
teux realx, et poyent 
eftre . apportions et 
evers, Sc. Mes nul 
action de treſbas, 
ceſlaſcuuoir, Quare 
clauſum ſuumfregit, 
& her bam ſuam, &c. 


Diel added in L. and M. and Roh. 


IN the ſame manner 

it is where two hold 
the wardſhip of lands 
or tenements during 


the nonage of an en- 


fant, if the one ouſt the 
other of his poſſeſſion, 
he which is ouſted ſhal 


have a writ of egje&- 


ment de gard of the mo- 
itie, &c. becauſe that 
theſe things are chat- 
tels reals, and may be 


apportioned and ſeve- 


red, &c. but no action 
of treſpaſſe videlicet 
Quare clauſum ſuum 


Jregit, & herbam ſuam 
Sc. conculcavit, & con- 


CON- 


% 


y be maintained by one jointenant and tenant 
for receiving more than comes to his ſhare and pro- 
tenant in common; and the auditors appointed by 
iiſter an oath, and examine the parties touching the 


Lib. 3. Of Tenants in Common. Sect. 323. 


conculcavit & con- 
ſumpſit, &c. & hujuſ- 
modi actiones, &c. / un 
ne poet aver envers 
Pauter, 5 ceo que 
cheſcun de eux poet en- 
trer et occupier en com- 
mon, Sc. per my et per 
tout, les terres & tene- 
ments * queux ils teig- 
nont en common. Mes 
% deux ſont poſſeſſes 
de chattels perſonalx 
en common per divers 
titles, ficome d'un chi- 
val, ou boef, ou vache, 
Sc. fs Fun prent ceo 
tout a luy hors de 
poſſeſſion e Lau- 
ter nad nul auter re- 
medie mes de prender 
ceo de I e ad 
fait luy 1 tort pur 
occupier en common, 
Sc. quant T il poet 
veier ſon temps, Sc. 
En meſme le manner 
e de chattels realx, 
gue ne poyent eftre 
ſevers, ficome en le caſe 
avantdit, que deux 


ſunt poſſeſſe d'un gard 


de corps d'un enfant 
deins age, ſi lun prent 
Penfant hors de poſ- 
ſeſſion dauter, Pauter 
n ad aſcun remedie per 
aſcun actian per la 
ley, mes de prendre 
Fenfant hors de le poſ- 
fefſion dauter quaunt 
1 veit ſon temps Þ. 


columbaris ſui totaliter amifit : for the whole flight is dell 


Fc. added in L. and M. and Roh. 


ſumpfit, Sc. Ghujiſino- 
di actiones, Sc. the one 
cannot have againſt 
the other, for that 
each of them may en- 
ter & occupie in com- 
mon, &c. per my & per 
tout, the lands and te- 
nements which they 
hold in common. But 
if two be poſſeſſed of 
chattells perſonalls in 
common by divers 
titles, as of a horſe, an 
oxe, or a cowe, &c. 


if the one take the 


whole to himſelfe out 
of the poſſeſſion of 
the other, the other 
hath no other reme- 
die but to take this 
from him who hath 
done to him the 
wrong to occupie in 
common, &c, when 
he can ſee his time, 
&c. In the ſame man- 
ner it is of chattels 
realls, which cannot 
be ſevered, as in the 
caſe aforeſaid, where 
two be poſſeſſed of the 
wardſhip of the bodie 
of an infant within 
age, if the one taketh 
the infant out of the 
poſſeſſion of theother, 
the other hath no re- 
medie by an action by 
the law, but to take 
the infant out of the 
poſſeſſion of the other 
when he ſees his time. 


+ il not in L. and M. or Roh. 
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chattells reals that are ap- 
portionable or ſeverable, as 


leaſes for yeares, wardſhip 
ot lands, intereſt of tenements 
by elegir, ſtatute merchant, 
{taple, &c. of lands and te- 
nements, and chattels reals 
entire, as wardfhip of the bo- 
dy, a villeine for yeares, &c. 
for it one tenant in common 
take away the ward, or the 
villeine, &c. the other hath no 
remedie by action, but he may 
take them againe. Another 
diverſitie is betweene chat- 
tells realls and chattells per- 
ſonalls, tor if one tenant in 


common take all the chat- 


tells perſonals, the other hath 
no remedie by action, but he 
may take them againe ; and 
herein the like law 1s concer- 
ning chattells realls entire, 
and chattells perſonall for 
this purpoſe. But of chat- 
tels entire, as of a ſhip, horſe, 
or any other entire chattell, 
reall or perſonall, no ſurvivor 
ſhall be betweene them that 
hold them in common : and 
tenants in common {hall 
not joyne in an cjectione fir- 
m; hor in a writ of gellment 
de gard, or a quare cjecit infra 
termizxum, &c, for that theſe 
actions concerne the right of 
lands which are ſeverall. 

If two tenants in com- 
mon be of a mannor, to the 
which waife and ſtray doth 
belong, a ſtray doth happen, 
they are tenants in common 
of the ſame, and if the one 
doth take the ſtray, the other 
hath no remedie by action, 
but to take him againe. But 
if by preſcription the one is to 
have the firſt beaſt happening 
as a ſtray, and the other the 
ſecond, there an action lieth 
if the one take that which 
pertaines to the other. 

If two tenants in common 
be of a dove-houſe, and the 
one deſtroy the old doves 
whereby the flight is wholly 
loſt, the other tenant in com- 
mon ſhall have an action ef 
treſpaſſe, gaare vi & ami; 
columbare le pi” fregit & du- 
centas columbas pretij 40. 5. 
interfecit per quod molatum 


royed, and therefore hee cannot in 


barre 


(Ant. 498. a.) 
10. H. 4. 'Treſpas. 158, 
11. H. 4. 3- 


(Sir Tho. Ray. 15. 1. Lev. 29.) 


21. E. 4. 11. 12. 
(Ant. Sec. 311. & fol. 197. b.) 


A. . Z. Ae. 232. 


13. E. g. Briefe 674. 
(2. Roll. Abr. 566.) 


47. E. 3. 22. b. 


1 Se. added in L. 2nd XI. but not in Roh .: 


* 


Lib. 3. 


4. E. 2. Treſpas 233. 
Le] 1. H. 3. 1. 2. H. 5. 3 


60 1g. F. 3. Treſpas 212. 19. 
. 2. Br. 027. 11. E. 3. Tieſpas 


212. Vi. 18. II. 6. 3. 
[ec] 13. H. 7. 26. 


[/] F. N. B. 127. Reg. 163. 
(Aut. 54 b.) e 


2. Account 115. 30. E. 1. Ace 
count 127. 45+ E. g. 10. 47+ E. 
3. 22. b. 38. E. 3. 9. 22. E. 3. 
50. g. E. 3. 27. 39 E. 27. 8a. 
F. N. X 218. i. 10. H. 7. 16. 
2. E. 4. 2. (Ant. 172. a. F. N. B. 
118. 1. Roll. Abr. 118. 2. laſt, 
379. 

W. 3. ca. 23» 


31 27. H. 8. 13. 21. E. 3. 29. 
29. E. 3. 39. 3. EL. 2. Walt. 35 


F. bo B. 39: d. F. N. B. 49 A 


* 47. E. 3. 22. 50. E. 3. 3. 


10. E. 4. 3. b. 22. H. 6. 42. 21. 
E. g. 47. 17. E. 3. 47- 18. E. 4 
27. 28. E. 3. 4 


(2. Inſt. 40g. 11. Rep. 49. Ant. 


33. b. F. N. B. 59. d. 
(2. Roll. Ahr. 86. 40g. 
Ant. 186. b. Poſt. 335-2.) 


Cap. 4. Of Tenants in Common. Sect. 324. 


barre plead tenancie a common. And ſo it is if two tenants in common bee of a parke, 


and one deſlroyeth all the deere, an action of treſpaſſe lieth. 
le] If two tenants in common be of land, and of mere ſtones pro metis & Bundis, and the 
one take them up and carrie them away, the other ſhall have an action of treſpaſſe guare vi 
& armis againſt him, in like manner as he ſhall have for deſtruction of doves. 

[4] If two tenants in common be of a folding, and the one of them diſturbe the other to 
erect hurdlcs, he ſhall have an action of treſpaſſe gquare vi & armis for this diſturbance. 


- .[-Þ If two ſeverall owners of houſes have a river in common betweene them, it one of 


them corrupt the river, the other ſhall have an action upon his caſe. 
I lt two tenants in common, or jointenants, be of an houſe or mill, and it fall in decay, 
and the one is willing to repaire the ſame, and the other will not, he that is willing ſhall have 


a writ de reparatione (faciendd, and the writ ſaith, Ad reparationem & ſuftentationem ejuſdent 
domas tencuntur, whereby it appeareth, that owners are in that-caſe bound pro bono publico to 
-mainetaine houſes and mills which are for habiration and ufe of men. 

17. E. 2. tit. Account 22. 8. K. 


It one jointenant or tenant in common of land maketh his companion his baylife 
of his part, he ſhall have an action of account againſt him, as hath bin'faid, But although 
one tenant in common or jointenant without being made baylife take the whole profits, 


no action of account lieth againſt him; for in an action of account he muſt charge him either 


as a guardian, bayliſe, or receiver, as hath beene faid before, which he cannot doe in this 


Cafe, unleſſe his companion conſtitute him his bailife. And therefore all thoſe bookes which 


affirme that an action of account heth by one tenant in common, or jointenant, againſt 
another, muſt be intended when the one maketh the other his bailife, for otherwiſe never his 
bay life to render an account is a good plea. 

If there be two tenants in common of a wood, turbarie, piſcharie, or the like, and one 
of them doth waſt againſt the will of his companion, his companion ſhall have an action of 
wait, and he that did the waſt before judgement, hath election either to take his part in cer- 
taintie by the ſherife and the oath of men, &c. or that he grant, that from thenceforth he ſhal 
not do waſt but according to his portion, &c, and if he make choice of a certain place, then 
the place waſted ſhall be affigned to him. [g] But this extends not to coparceners, becauſe 
they were compellable to make partition by the common law: and this, as it is faid, doth ex- 
tend as well to tenants in common and joyntenants for life, as to an eſlate of inheritance. But 
if one tenant in common, or joyntenant of a dove houſe deſtroy the whole flight of doves, 
no action of waſt doth lie in that caſe upon the ſaid ſtatute, ® as fome doe hold. 

It lands be given to two, and to the heires of one of them, and the tenant for life doth waſt, 
he that hath the inheritance ſhall have no action of waſt by the ſtatute of Gloncefter, but upon 
the ſtatute of . 2. he ſhall have an action of wait. And it is to be ktiowne, that one tenant 
in common may infeoffe his companion, but not releaſe, becauſe'the freehold is ſeverall. Join- 
tenants may releaſe, but not inteofte, becaufe the freehold is joynt, but coparceners may both 


infcoffe and releaſe, becauſe their ſeiſin to ſome intents is joynt, and to ſome ſeverall (1). 


Sect. 324. 


2 TEM quant un home * voile ALSO when a man will ſhœwea 


monſtrer 'un'feoffement fait a luy, feoffement made to him, or a 


on un done en le taile, ou un leaſe. gift in taile, or a leaſe for life of 


r Is vw, 


tenements, la il dirru, per force de 


quel feaffement, done ou leas il Juit 
ſeiſie, Sc. mes lou un voile pleade 


un las ou grant fait a luy de ebat- 


tel real ou perſonal, la 170 dirra, per 


pur terme de vie daſcun terres ou anylandsortenements;ther he ſhal 
ſay, by force of which feoffement, 


gift, or leaſe, he was ſeiſed, &c, 
but where one will plead a leaſe or 


grant made to him of achatellreal 


or perſonal, then he ſhal ſay, by 


force de quel il ſuit 7 Sc. force of which he waspoſſeſſed, &c. 
Pluis ferra dit de tenants en More ſhall be ſaid of tenants in 
common en le chapter de Releaſes F common in the chapters of Re- 
er Tenant per Elegit. leaſes and Tenant by Elegit. 


2 L 7. wt Jer ie, Ce. Scifie is a word of art, and in pleading is onely applied to a 
trechold at leaſt, as peſſaſe for diſtinction ſake is to a chattell reall or perſonall, 


Hs 


* en pledaunt added in L. and M. and Roh. + et Confirmacions added in L. and M. and Roh. 


(„ M. 26. S. 27. Eliz, per cur. I one coparcener in tail levies a fine to another ſur conuſans de droit, &c. it does not enure ly 
way of releaſe, but by way of grant, and it will be a diſcontinuance and alteration of the eftate without execution, becauſe one parce- 


ner may enfeoff another, and this is.a'feeffment of record. But one may releaſe to. another, and it enures,per mitter le droit. 
LA. Nottingh. M88. 


Lib. 3. Of Tenants in Common. Sect. 325. 


As if B. plead a feoffement in fee, he concludeth, Yirtute cj us prædict.“ R. fuit ſeifitus, Ec, 
But if he plead a leaſe for yeares, he pleadeth, Virtute cuj us predifius B. intravit, et fuit inde * 


poſſe ſſnatus ; and ſo of chattells perſonalls, Virtute cujus Fuit inde poſſeſſionatus. 


201 


(Plow, Com. 303. a. Poſt. 30g. 
Plow. 149. b, Poſt. 310. bs 
Noy 26.) 


And this holdeth not only in cafe of lands or tenements which he in liverie, but alſo of 
rents, advowſons, commons, &c. and other things that lie in grant, whereot a man hath an 


. * M 
eſtate for life or inheritance; 


Alſo when a man pleads a leaſe for life, or any higher eſtate which paſſeth by liverie, he 
is not to plead any entrie, for he is in actuall ſeilin by the liverie it ſelfe. Otherwiſe it is 
of a leaſe for yeares, becauſe there he is not actually poſſeſſed untill an entrie. 


* 


— — 
8 


CHAp. 5. Of Eſtates upon Condition. Sect. (i) 325. 


ESTATES que 

homes ount en 
terres ou tenements * 
fur condition font + 
de deux maners, ſci- 
licet, | ou vs ont 
eflate ſur condition 
en fait, ou ſur con- 
dition en ley, || Sc. 
Sur condition en fait 
eſt, ſicome un home 
per fait endent enfe - 
offa un auter en fee Q 
imple, reſervant a 


luy & a ſes heires 


annualment certaine 
rent payable a un 


feaſt, ou a divers 
feaſts per an, ſur 
condition que ſi le 
rent ſoit A Se. 
que bien liſt al fe- 
offor & a ces heires 
en meſmes les terres 
ou tenements de en- 
trer, Sc. Ou ſi terre 
ſort alien a un home 
en fee rendant a luy 
certaine rent, Sc. & 
il happa que le rent 
ſoit aderere per un 
ſemaigne apres aſcun 
jour de payment de 


ESTATES which 

men have in lands 
or tenements upon 
condition are of two 
ſorts, vig. either they 


have eſtate upon con- 


dition in deed, or up- 
on condition in law, 
&c. Upon condition in 
deed is, as if a man 
by deed indented en- 
feoffes another in fee 
ſimple, reſerving to 
him and his heires 
yearely a certaine rent 
payable at one feaſt or 
divers feaſts per an- 
num, on condition that 
if the rent be behind, 
&c. that it ſhall bee 
lawfull for the feoffor 
and his heires into the 
ſame lands or tene- 
ments to enter, &c. 
And if it happen the 


rent to be behind by a 


weeke after any day 
of payment of it, or 


by a moneth after any 


day of payment of it, 
or by halfe a yeare, 
&c. that then it ſhall 
be lawfull to the feof- 


_— 


UR Condition. Lit- peeing 10. ay 8. Bracton 
- 1D. 2. Cap. 5. ©. 7. C. 
tleton having before ſpo lib. 4. fol. of brit cap. 36. & 
ken of eſtates abſolute, now be- 0% 89. 99. 114. 130. 205+ 206. 
ginneth to intreate of eſtates 205. 249. 
upon condition. And a con- Fletalib. g. cap. 9. & lib. 5. ca. g. 
dition annexed to the real. Mir. cap. 2. ſect. 15. & 17 
tie whereot Littleton here 
ſpeaketh in the legall un- 
Gelatin eft modus, a qua- 
litie annexed by him that 
hath eſtate, intereſt, or right, 
to the ſame, whereby an e- 
ſtate, &c, may either be de- 
feated, or cnlarged, or created 
upon an incertaine event. 
Conditio dicitur cum quid in 
caſum incertum qui poteſt ten- 
dere ad ce aut non eſſe con- 
Fertur. 


Sur condition en fait, 
gue eſt fatth, that is, up- 


on a condition expreſſed by 
the partic in legall termes of 
law, x 


Ou fur condition en 


ley, Se. que eft juris, that (Plow. 23. 3. 1. Roll. Abr. 420. 
is, tacit? created by law 2. Rep. 79.) 

without any words uſed by 

the partie, Againe, Littleton 

ſubdivideth conditions in deed 

(though not in expreſſe words) 


into apes . — 14S Lou . 
. a - dog " a 2 bets Lo Heer; .. 2 
eri debet priuſq uam ſequatu CCC T 
Hectas) and conditions ſubſe- ap ma 5 — 3 te 1 {9b 
uent. Againe, of conditions ws” . Hias, fit. 
in deed ſome be affirmative, ana 


. 0 A 7 5 EZ 2, ve” of 
ſome in the negative; and ſome Cu £17 e ER. 


: $0” * 7 . * 
in the affirmative, which imply 4 e, 244 (A 1 „ 
a negative: ſome make the ex Fett nt bs a A 
ſtate, whereunto they are an- dE 
nexed, voydable by entric or 


clayme, and ſome make the 


eſtate 


* ſur condition not in L. and M. or Roh. 


+ dee in L. and M. or Roh. 
Sc. not in L. and M. or Roh. 


+ ou not in L. and M. or Roh- 
$ /imple not in L. and M. or Roh. 

(1) The doctrine of conditions is derived to us from the feudal law. The rents and ſervices of the feudatary were 
conſidered, and are mentioned by the feudal writers as conditions annexed to his fief. If he neglected to pay his rent, or 
perform his ſervice, the lord might reſume the fief. But the payment of rent and the performance of feudal ſervice were, 
for a long period of time, the only conditions that could be annexed to a fief ; and whether they were expreſſed or not, they 
were always preſumed by the law ; —being incident to, and inſeparable from, the eſtate of the feudatary. — In this ſenſe they 
are called conditions in law, or implied conditions. — Afterwards, when other conditions were introduced, the eſtates to 
which they were annexed were ranked among improper fiefs: — See Sir Thomas Craig De Jure Feudali, lib. 2+ dieg. 4- ſect. i. | 
2. 3. Conditions of this laſt ſort were called expreſs, or conventionary conditions. By an application, in ſome reſpects very 
much forced, of the original principle of conditions, that on the non-performance of them the lord might reſume his fief, 
eltates tail, (or rather conditional fees at common law), and ſome other modifications of landed property, were introduced 
as eſtates upon condition, Theſe are often of ſuch a nature, as to make it more natural that a ſtranger ſhould have the eſtate 
on the non-performance of the condition, than the donor; — and that the lord, inſtead of being confined to his right of re- 
ſumption, ſhould have it in his power to compel the performance of the condition, or recover from the donee a compenſa- 
tion, or ſatisfaction, for the breach of it. But as all theſe eſtates were introduced as eſtates upon conditions, the law, where 
it ſtill conſiders them as conditions, and except where it has been altered by a& of parliament, confines the donor's remedy 
to the reſumption of the eſtate, and gives that remedy only to the donor and his heirs. — Conſidered in this ſenſe, the 
word Condition has, in our law, a much more contrafted meaning than it has in the civil law; where it ſignifies, generally, 
all thoſe pactions, or agreements, which regulate that which the contractors have a mind ſhould be done, if a caſe, which 
they foreſee, thonld come to paſs. This is the definition of Domat, 1ib. 1. tit. 1. Act. 4. We ſhall afterwards have occalion 
to make ſome obſervations on the interference of courts of equity in caſes of conditions. | 


« J. 


Lib. 3. 


Mir. cap. 2. ſect. 13. & 27. 


42. 22. H. 6. 46. Pl. com. Ridwe- 
ly's caſe fo, 70. & Hill and Gran- 
ge's caſe fol. 29. NO 23+ 1-Roll. 
Abr. 459- 460.) 

(Perk. ſect. 827. Noy 23.) 


Lib. 4. fol. 72. 73. Boroughe's 


- 49+. ATT. 5. 15. Eliz. Di. 329- 


Cap. 5. 


.eſtate void %% fats, with- 
out entric or claime. 

Alſo of conditions in deed, 
ſome bee annexed to the rent 
reſerved out of the land, and 
ſome to collaterall acts, &c. 

ſome be ſingle, ſome in the 
conjunctive, ſome in the diſ- 
junctire, as ſhall evidently 
appeare in this chapter, 
where the examples of theſe 
diviſions ſhall be explained 
iu their proper place. 

Fn ley, dc. Ot 
conditions in law more 
: ſhall be ſaid hereafter in this 
Chapter. 

Sur condition en 
fait eſt, ſicome un home 


per fait indent, &c. 
Here Littleton putteth one 
example of ſixe ſeverall 

kinds of conditions, That is, 

firit, of a ſingle condition in 
deed. Secondly, of a condi- 
tion ſubſequent to the eſtate, 
Thirdly, a condition annex- 
ed to the rent, &c..Fourthly, 

a condition that defcateth 

the eſtate. -Fifthly, A con- 
dition that defeateth-not the 
eitate before an entrie. And 

laſtly, a condition in the at- 

tirmative, which implicth a 
negative, (as behind or un- 
paid implieth a negative) 


Of Eſtates 


ceo, ou fer un mois 
apres aſcun jour de 
payment de ceo, ou per 
*in demy, &c. que 
adonques bien lirroit 
a le feoffor et a les 
Heires d entrer, &c. 4 
En ceux caſes fi le 
rent ne ſoit paie à tiel 
temps ou devant fiel 
temps limit & ſpecifie 
demns le condition com- 
priſes 
ture, donques poit le 
feoffor ou ſes heires 
entrer en tielx terres 
ou tenements, & eux 
en fon primer eſtate 
aver & tener, et de 
ceo oufte le feoffee tout 
net. Et eſi appelle 
eftate fur condition, 
pur ceo que le ſtate le 
eoffee eft defeaſible, fi 
le condition ne fait 


performe, &c. 


en lJenden- 


Sect. 325. 


for and his heires to 
enter, &c. In theſe ca- 
ſes if the rent be not 
paid at ſuch time or 
before ſuch time limit- 
ed and ſpecified with- 


in the condition com- 


priſed in the inden- 


then may the 
feoffor or his heires 
enter into ſuch lands 
or tenements, and them 
in his former eſtate 


to have and hold, and 


the feoffee quite to 
ouſte thereof. And it 
is called an eſtate upon 
condition, becauſe that 
the ſtate of the feoffee 
is defeaſible, if the 
condition bee not per- 
formed, &c. 


g. not paid. All which doe appeare by the expreſſe words of Littleton. 


Rend a luy certame rent, &c. 


＋ in fee. 


Here by this (Sc.) is implyed for life, in-taile, 


Et en ceſt caſe fi le rent ne ſoit pay a tiel temps, Ec. donques poet le 


Feoffor ou ſes beires entrer, &c. By this ſection, and by the .(&c.) therein con- 
tained, fixe things are to be underſtood. 
Fir, Where our author faith, /i le rent, ſoit arere, that though the rent be behind and 


[5] 4. AM. 11.20. H. 6. 30. 31, not paid (5), yet if the feoffor doth not demand the ſame, &c. he ſhall never re-enter, becauſe: 
0. II. 7. 7. 19. H. 6. 76. 20. H. 6. 


the land is the principall debtor; for the rent iſſueth out of the land, and in an aſſiſe for the 
rent the land ſhall be put in_view.; and if the land be evicted by a title paramount, the rent is 
avoyded, and after ſuch eviction the perſon of the teoffee ſhall not be charged therewith, for the 
perſon of the feoftee was only charged with the rent in reſpect of the grant out of the land. 
Secondly, The demand muſt be made upon the land, becauſe the land is the debtor, and 
that is the place of demand appointed by law (1). 

If the king maketh a leaſe for yeares, rendring a rent payable at his receipt at mu- 
fer, and after the king granteth the reverſion to another and his heires, the grantee ſhall 
demand the rent upon the land, and not at the king's receipt at W7/minfter ; for as the 
law without expreile words doth appoint the leflee in the King's caſe to pay it at the King's 
Receipr, ſo in caſe of a ſubject, the law appoints the demand to be on the land. 


- It there be a houſe upon the fame he muſt demand the rent at the houſe. 


And he cannot 


demand it at the backe doore of the houſe but at the tore doore, becauſe the demand muit ever 
be made. at the moſt notorious place. And it is not material whether any perſon be ther or nv. 


fc] Bendloes en Treſp. 4. & 5- 


Albeit the teoftee be in the hall or other part of the houſe, yet the teottor neede not [e] but 
Pn. & Mar. 


come to the fore doore, for that is the place appointed by law, albeit the doore be open. 
| [A] It 


* un—demy not in L, and M. or Poh. ＋ Et added in L. and M. and Roh. 
(2) For the place of performing the condition, fee Litt: ſect. 340. and the commentary on that, ſection. 
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(4) If the feoffinent were made of a wood only, the demand muſt be made at the gate of 4) 15. EV. Dycr 32. 
the wood, or at ſome high way leading through the wood or other moſt notorious place. And 
it one place be as notorious as another, the teoffor hath election to demand it at which hee (Ante 115. a.) 
will, and albeit the feoffee be in ſome other part of the wood redie to pay the rent, yet that 
{hall not availe him. E fic de fimilibus. 

Thirdly, And it the feottfor demand it on the ground at a place which is not moſt noto- 
rious, as at the backe doore of a houſe, &c. and iu pleading the feoffor alleadge a demand of 
the rent generally at the houſe, the ſeoſſee may traverſe the demand, and upon the evidence 
it ſhall bee found for him, tor that it was a void demand. 

Fourthly, If the rent be reſerved to be paid at any place from the land, yet it is in law a Lib. 4. Boroughes coſe fol. 72, 
rent, and the feoffor muſt demand it at the place appointed by the parties, obſerving that PL Com. 70. 
which hath beene ſaid before concerning the moſt notorious place. 

Fiftly, And all this is to be underſtood when the feoffee is abſent, for if the feoffee com- 
meth to the teoffor at any place upon any part of the ground at the day of payment, and offer 
his rent, albeit they be not at the molt notorious place, nor at the laſt inſtavr, the ſeoffar is 
bound to receive it, or elſe he ſhall not take any advantage of any demand of the rent tor (Poſt. 211. 2.) 
that day. (t) 

Sixtly, Therefore the place of demand being now known, it is further to be known what (7. Rep. 8.) 
time the law hath appointed for the fame. This partly appeareth by that which hath beene 
laſt ſaid. For albeit the laſt time of demand of the rent is ſuch a convenient time before 
the ſunne ſetting of the laſt day of payment as the money may be numbred and received, 
notwithſtanding, if the tender be made to him that is to receive it upon any part of the land 
at any time of the laſt day of payment, and he refuſeth, the condition is ſaved tor that time, tor (. Nr b.) 
by the expreſſe reſervation the money is to be paid on the day indefinitely, and convenient 
time before the laſt inſtant, is the uttermoit time appointed by law, to the intent (2) that then ( Cre. 4. 590.) 
both parties ſhould meet together, the one to demand and receive, and the other to pay it, fo us 
the one ſhould not, prevent the other, But if the parties meet upon any part of the land what. 
locver on the ſame day, the tender ſhall ſave the condition for ever for that time. 

And if the reſervation of the rent be (as here Liztle/on putteth the caſe, at certaine feaſts, Lib. 5. fol. 114. Wade's cafe. 
with condition that if it happen the rent to be behind by the ſpace of a wecke atter any day PL Com. Hill, et Granges cafe, 
of payment, &c. in this caſe the feoffor needeth not demand it on the feaſt day, but the ut- 27 5 H. 0. . 81. 
termoſt time for the demand is a convenient time (as hath beene faid) before the laſt day o. 7 . 
the weeke, unleſſe before that the teoftee meet the feoffor upon the land and tender the rent as 
is aforeſaid. (3) 

It a rent be granted payable at a certaine day, and if it be bchinde and demanded that the Mick. 40. & 41. Eliz. inter Stanly 
grantee ſhall diſtreine tor it, in this cafe the grantee need not demand it at the day; but it he & Read. 
demand it at any time after he {hall diſtreyne for it, for the grantee hath cle&ion in this caſe Lib. 7+ to. 28. Maundes calc, 
to demand it when he will to inable him to diſtreine. 


Et eux en ſon primer eſtate aver, &c. Regularly it is true that he that 8. H. 7. 7. b. 
entreth for a condition broken ſhall be ſeiſed in his firſt eſtate, or of that eſtate which hee 
had at the time of the eſtate made upon condition, but yet this favleth in many caſes. 

1. In. reſpect of impoſlibility. As if a man ſeiſed of lands in the right of his wife, ma- 4, II. 6. ». ib. 8. fo. 43. 44. 
keth a feoffment in fee by deed indented, upon condition that the teoffee ſhould demiſe the Whidinghams caſe, 
land to the feoffor for his life, &c. the huſband dieth the condition is broken, in this caſe the 3,11. 7 8 4 
heire of the huſband ſhall. enter for the condition broken, but it is impoſſible for him to have (Toll. 297. b. 
the eſtate that the feoffor had at the time of the condition made: for therein he had but an 
eſtate in the right of his wife, which by the coverture was diſſolved. And therefore when 
the heire hath entred for the condition broken and. defeated the feoſiment, his eſtate doth va- 
niſh, and preſently the ſtate is veſted in the wife. 

2. In reſpect of neceſſitx. If Cy que w/e after the ſtatute of R. 3. and before the ſta- 
tute of 27. H. 8. had made a feoffment in fee upon condition, and atter had entred for the 
condition broken; in this caſe he had but an uſe when the feoffment was made, but now he 
Mall be ſeiſed of the whole ſtate of the land. So that as in the former caſe, the ance ſtor had 
ſomewhat at the making of the condition, and the heire ſhall have nothing when he hath en— 
tred for the. condition broken, ſo in this caſe the feoffor had no eſtate or intereſt in the land 
at the time of the condition made, but a bare uſe; yet after his entric for the condition broken 
he ſhall be ſeiſed of the whole ſtare in the land, and that alſo for neceſſitie, for by me teott- 
ment in fee of C gue v/e, the whole eſtate and right was devefied out of the teofftees. And 
therfore of neceſſitie the feoffor muſt gaine the whole eſtate by his entrie for the condition 
'broken. 

[Tenant in ſpeciall taile hath iſſue, and his wife dieth, tenant in taile maketh a troflment 
in fee upon condition, the iſſue dieth, the condition is broken, the feoffor-re-cnters, ſhe ihn 

nave 


(t) For the difference of the demand to be.made in caſe of a re- entry to avoid an eſtate, or the forfeiture of a ſum nomine 
pan; and of the demand to he made in caſe of an entry to diſtrain; fee before.r 44- 2. 

(2) Yet the rent is not due till the laſt minute of the natural day; for if the leffor dies after ſun-ſct and before midnight, 
the rent ſhall go to the heir aud not to the executors. 1. Saund. 287. Salk. 575. (Note to the twelfth ed tion.) 

(3) For there is a material difference between a reſervation of a rent payable on à particular day, or within a certain time 
after, and a reſervation of a rent payable at a certain day, with a condition, that it it be behind by the ſpace of any given 
time, the leſſor ſhall enter. Iu both caſes, à tender on the firſt, or laſt, day of payment, or on any of the intermediate days, 

to the leſſor himſelf, either upon, or out of the land, is good, But in the former calc, it is ſufficient if the leflee attends on 
the firſt day of payment, at the proper place; and if the leſſor does not attend there to receive the rent, the condition is taved, 
In the latter caſe, to ſave tte leaſe, it is not ſufficient that the leflee attends on the firft day of payment, for he muſt equally 
attend on the laſt day. 10. Rep. 129. à. Plow. 70. a. b. and the caſe of Cropp-v. Hambledon Cro, Eliz. 48. It is to be ob- 
ſerved that it was once doubted, whether proof of actual entry and oufter was necelfary in ciectment, brought on breach of 5 
condition of re- entry lt was afterwards ſettled that it was not, but that, notwithſtanding the coufeſſion of the re- entry, the 
demand of the rent mult be proved. Anon. 1. Vent. 248.—Little v. Heaton 2d Lord Raym. 750. and iſt Salk. 289. and ſee 
Burr. 1896. 1897, But now, by the 4. Geo. 2. C. 28. ſect. 2. landlords or leſſors having a right by law to re-enter, for non— 
payment of rent, may, without any formal demand, or re-entry, ſerve a declaration in ejectment for the recovery of the de- 
miſed premiſes; and fhall recover judgment and execution, in the ſ:me manner as if the rent in arrear had been lawfully de- 
manded, and re-entry made. And if the leſſee or tenant permits execution to be executed on ſuch judgment, without paving. 
the rent and arrears, and full coſts, and without filing any bill or bills for relief in equity, within fix calendar months after ſuch 
execution executed, he ſhall be barred and forecloſed from all relief in law or equity, except by writ of enor for reverſal of 
ſuch judgment. — By the ſame ſtatute, ſect. 4th, if the tenant, at any time before the trial in ejectment, pivs or renders to 
ehe leflor or landlord the whole rent in arrear, with the coſts, or pays ſuch arrears and colts into court, the proceedings in 
cjedtment ſhall ceaſe, and the tenant ſhall be relieved in cquity, and hold the lands demiſed according to the old leaſe with— 
out any new leaſe. In Archer v. Snapp, Andr. 341. lord chief juſtice Lee obſerves, that both the courts of law and the 
courts of equity had, previous to this ſtatute, exerciſed a diſcretionary power of ſtaying the leſſor from pr oceeding at law, in 
caſes of forfeiture for non- payment of rent, by compelling him to take the money 1cally due to him. The ſame oblervation 
is made in Bull, Ni. Pri. 97, See 2+ Salk» 597+ ö. Mod 345+ 10. Mod. 383. and zd Vern. 103. 1. Wilſon 75. 2 Stra. 900. 
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Lib. 3. 
(8. Rep. 43. 44) 
(Ante 10g. a.) 


15. All. 12. 
(4. Rep. 9. b) 


8. H. 7. 7. 


(Poſt, 3 30. b.) 


2. H. 6. 4. 
(1. Roll. Abr. 412.) 


43. Aff. 47. 13. E. 4. 4 2. H. 
58. 7 0 
25. 16. Aff. 47. 


Vide SeR: 332. 


19- E. tit. barre 280. 19. R. 2. 


done rent 10. 


Pl. com. 524. 


[5] 20. E. g. tit. covenant. 3; 


* terme added in L. and M. and Roh: 


gi added in Land . 


n _ * 


Cap. 5. Of Eſtates Sect. 326. 327. 


have but an eſtate for life, as tenant in taile apres gaudi, of iſſue extinct by the re-entry, 
and yet he had an eftate taile at the time of the feoffement, and that alſo for neceſſity. 

3. In ſome caſes the feoffor by his re-entry ſhall be in his former eſtate, but not in reſpect 
of ſome collaterall , pro" As if tenant by homage anceſtrell maketh a feoffement in fee 
upon condition, and entreth upon the condition broken, it ſhall never be holden by homage 
anceſtrell againe. And fo it is if a copihold eſcheate and the lord make a feoffement in fee 
upon condition, and entreth for the condition broken. And the reaſon in both theſe caſes is, 
for that the cuſtome or preſcription for the time is interrupted, 

(1) Lord and tenant by fealty and rent, the lord is in ſeiſin of his rent, the lord granteth his 
ſeignory to another and to his heires upon condition, the tenant attorneth and payeth his 
rent to the grantee, the condition is broken, the lord diftreineth for his rent, and reſcous is 
made, he ſhall be in his former eſtate, aud yet the former ſeiſin ſhall not enable him to have 
an aſſiſe without a new ſeiſin. 

If tenant in taile make a feoffment in fee upon condition, and dieth, the iſſue in taile within 
age doth enter for the condition broken, he ſhall be firſt in as tenant in fee fimple as heire to 
his father, and conſequently and inſtantly he thalt be remitted. But it the heire be of full 
age, he ſhal not be remitted, becauſe he might have had his formdon againſt the feoffee, and 
the entrie for the condition is his oe act; but more ſhall be ſaid hereof in his proper place 


(1. Roll. Abr. 856. Poll. 252. a.) 


in the chapter of Remitter. 


It a man make a feoffment in fee of Blacke Acre and White Acre upon condition, &c. and 
for breach thereof that he ſhall enter into Blacke Acre, this is good. 


It renant for life make a teoffment in fee upon condition, and entreth for the condition 


but the forteiture is not purged, (2) 


Sect. 326. 


EN meſme le manner gf. 

terres font dones en le 
taile, ou leſſes a terme de vie ou 
des ans, ſur + condition, &c. 


tion, &C. 


b. 39. Afl. 15. 11. H. 5. broken, he ſhall be tenant for lite againe, but ſubject to a forfeiture, tor the ſtate is reduced, 


] N the fame manner it is if lands 
be given 1n taile, or let for terme 
of life or of yeares upon condi- 


Sur condition, Sc. This implyeth the ſeverall kindes of conditions in deed be- 


fore ſpecified, 


ET la terre tener 

tangue ils ſoyent 
ſatisfies ou pates de le 
rent aderere, &c. By this 
it is implyed, that if ſuch a 
feoffment be made, reſerving 
(5) (for example) 8 markes 
rent at the feaſt of Eaſter, 
with ſuch a condition as is 
afore ſaid, the feoffor at the 
feaſt day demands the rent, 
the feoftee paieth unto him 6 
markes parcell of the rent, 
the feoftor entreth into the 
lands and taketh .the profits 
towards ſatisfaction. After. 
wards: the tcoftee doth ten- 
der the two markes reſidue 
ot the rent to the teoflor upon 
the land, who refuſeth it. It 


l a added in L. and NI. 


Sect. 32. 


SI 'ou teoff ment 

eſt fait de certaine 
terres reſervant cer- 
tain rent, I &c. ſur 
liel condition, que ſi le 
rent ſoit aderere, d que 
bien lirroit al feoffor, 
et || ſes herresd'entrer, 
** of la terre tener 
tanque ils ſoient ſa- 
ligſies ou payes de le 
rent aderere, &c. en 
ceſ/t caſe 1 le rent ſort 
aderere, & le fegſfor 


ou ſes heires enter, le 


+ tic] added in L. and M. and Roh. 


BUT where a feoff. 
ment is made of 
certaine lands reſer- 
ving a certaine rent, 
&c, upon ſuch condi- 
tion, that if the rent be 
behind, that it ſhall be 
lawfull for the feoffor 
& his heires to enter, 
and to hold the land 
untill he be ſatisfied 
or payed the rent be- 
hinde, &c. in this caſe 
if the rent be behind, 
and the feoffor or his 
feoffee 


Sc. not in L. and M. 


** en la terre tenus de cu in L. and M. 


(1) This is ſeemingly contradicted by the authorities cited in the margin. In that taken from Lord Coke's Reports, it is ſaid, 
that * If the lord grants his ſeignory on condition, ard the tenant pays the rent to the grantee, and afterwards the condition is 
„broken, and the lord diſtrains for the ſervices upon reſcous made, he fhali have aſſiſe, for the ſeiſin before is ſufficient.” — 
The caſe reported in the margin from the Book of Aſſizes is to the ſame effe&t—But it is to be obſerved, that when the lord 
di{trains, his diſtreſs amounts to a new entry. This may ſerve to reconcile the apparent contradiction, in this inſtance, between 
the Commentary and the authorities cited in the margin. 


Je UM! Ser 


jucumbrances of the ſeoflce. 


Sec 1. Roll. Abr. 474. 


(2) It may be further obſerved, 1ſt, That as the entry of the feoffor on the feoffee for a condition broken defeats the eſtate to 
which the condition was annexed, ſo it defeats all rights and incidents annexed to that eſtate, as dower, &c. and all the meſne 
2«ly, That every condition muſt defeat the entire eſtate, and that a con- 


72 Ae amn #7 WE dition cannot be fo framed, as to make one and the ſame eſtate in any lands ceaſe as to one perſon, and remain as to another, 


7 -. 
21 1. nl :, 


or ceaſe for one time, and revive afterwards. 6 Rep. 40. b. 41. a. zdly, That a condition annexed to land, cannot be appor- 
| tioned by any of the parties themſelves, ſo as to become void as to one part of the land, and to remain good as to the other. 
"Thus in the caſe caſe cited by lord Coke, 4 Rep. 120. a. b. a leafe was made for twenty-one years, of three manors, render- 


ing rent for manor A. 61. for manor B. zl. and for manor C. 101. to he paid on a place out of the land, with a condition of 
re-entry into all the three manors for detault of payment of the rents. The leflor granted the revertion of part of the manor 
A. to one and his heirs: and afterwards granted the reverſion of another part to another and his heirs: it was adjudged that 
the ſecond grantee ſhould not enter for the condition broken, becauſe the condition was entire, and by the ſeverance of part of 


the reverſion was deſtroyed in all. 


But a condition may be apportioned by act in law. 


Sce the inſtance put by lord Coke 


_ Poſt. 215- a. Athly, That part of a condition may be good and another part of it may be void in law : as if a perſon makes a 
gift in tail to the donor's eldeſt ſon, remainder to his youngeſt ſon in tail, with a condition that it the eldeſt fon alien in fee, his 
eſtate ſhould ceaſe, and the lands ſhould remain to the ſecond ſon in tail; that part of the condition which prohibits the 
alienation made by tenaot in tail is good in law, but that part of it which ſays that upon ſuch alienation the lands ſhall re- 


main over is void, and the donor may re-enter. 


Sce Litt. ſections 720+ 721. 722. 723. and the Commentary page 379- b. 


sthly, That if A. be tenant for life, remainder in contingency, remainder to B. iu tail, and A. before the contingency hap- 


pens ſurrenders his eſtate to B. his ſurrender bars the contingent remainder. 


But if he ſurrenders on condition, and before 


the contingency happens, the condition is broken, and A. enters un the eſtate, the contingent remainder is revived, Sce 
Thompſon v. Leach. 1. Lord Raym. 313. 


Lib. 3. 


de ceo tout net, mes 
le feoffor avera & tien · 
dra la terre et prendra 
ent les profits tanque + 
il ſoit fatisfie de le rent 
aderere; & quant 1 
eft ſatisfie, danque poit 
le feoffee 7 re-entrer 
en meſme la terre, & 
ceo tener || come il te- 
noit adevant. Car en 
tiel cas le feoffor avera 
$ /a terre forſque en 
maner come pur un 
diſtres, tanque il ſoit 
ſatisfie de le rent, &c. 
coment FF que il pren- 
dre les profits en te 
meane temps I a fon 


uſe demeſne, &c. 


upon Condition. 
feoffee neſt pas exclude 


heires enter, the feof- 
fee is not altogether 
excluded from this, 
but the feoffor ſhall 
have & hold the land, 
and thereof take the 
profits, until he be 
ſatisfied of the rent 
behinde; and when he 
is fatisfied, then may 
the feoffee re-enter in- 
to the ſame land, and 
hold it as he held it 
before. Forin this caſe 
the feoffor ſhal have 
the land but in maner 
as for a diſtreſſe until 
he be ſatisfied of the 
rent, &c. though he 
take the profits in the 
meane time to his 
owne uſe, &c. 


Sect. 328. 


hath beene adjudged that the 
feoffee upon therefuſal may en- 
ter into the land, (1) for when 
the feoffor is ſatisfied either 
by perception of the profits or 
by payment or tender and re- 
fuſall, or partly by the one 


20 


and partly by the other, the 


feoffee may re-enter into the 
land; And this is within the 
words of Littleton, viz. (untill 
he be ſatisfied.) And albeit 


(Autrement in caſe de obligation 


the feoffor had accepted part o debt fur contract. Doc. Pla. 


of his rent, yet he may enter 
for the condition broken and 
retaine the land untill he be 
ſatisfied of the whole. All 
which is worthy of obſerva- 
tion. 


Et en tiel caſe le 
feoffor avera la terre 
forſque en manner come 
un diſtreſſe tanquè il ſoit 
ſatisfie de la rent, &c. 


By this it appearcth that the 
feoffor by his re-entry gain- 
eth no eſtate of freehold (2), 
but an intereſt by the agree- 
ment of the parties to take the 


profits in nature of a diſtreſſe. And therefore if a man maketh a leaſe for life with a re- 
ſervation of a rent and ſuch a condition, if he enter for the condition broken and take the pro- 
fits of the land . Se. he ſhall not have an action of debt for the rent arere, for that the 
freehold of the leſſee doth continue, and therefore the booke [c] that ſeemeth to the contrary [CC] 2. E. 3. fo. 7. 
is falſe printed, and the true caſe was of a leaſe for yeares, as it appeareth afterwards in the 


ſame page of the leaſe. 


But herein alſo a diverſity worthy the obſervation is implyed, iz. If a man make a leaſe 
for yeares reſerving a rent with a condition that if the rent be behind, that the leffor ſhall re- 
enter and take the profits untill thereof he be ſatisfied, there the profits ſhall be accounted as 


parcell of the ſatisfaction, and during the time that he ſo taketh the 


an action of debt for the rent for the ſatisfaction whereof he taketh the profits. Bur if the 
condition be that he ſhall take the profits untill the feoffor be ſatisfied or paid of the rent, 
without ſaying (thereof) or to the like effect, there the profits ſhall be accounted no part of the 
ſatisfaction but to haiten the leſſee to pay it, and as Littloton here faith, that untill he be 
fatisfied he ſhall take the profits in the meane time to his owne uſe (3). 


ZT EM divers pa- 

rolx (enter auters} 
y font, queux per ver- 
tue de eux memes font 
eſtates fur condition, 
un eft le parol 8&8 
ſub conditione: - 


come A. enfeoffa B. 


* Zeadded in L. and M. and Roh: 
[! come—coment iu L. and M. and Roh. 


M. and Roh. 
added in L. and M. and Ron. 


Sect. 328. 


ALSO divers words 

(amongſt others) 
there be which by 
vertue of themſelves 
make eſtates upon 
condition, one is the 
word (/ub condic. J as if 
A. inteoffe B. of cer- 


que added in L. and 


TTERE in this and the 


next two ſections Little- (Dyer 


ton doth put tour examples of 
words that make conditions 
in deed, and firſt /ab coudli- 
tione, This is the moſt ex- 
preſſe and proper condi- 
tion in deed, and therefore 
our author beginneth with 
it. | 
Talem redditum, &c, 
This 


M. and Roh. 


4 a ſon uſe demeſne not in L. aud M. or Roh. 


dC /ub conditione—de condicion in L. and M. and Roh. 


109.) 


(Sid. 223. 262.344. Plow.524-b.) 


profits he ſhall not have 30. E. 3. 7. Vid. emblable. 


27. H. 8. 4. 43. E. 3-21. 31. Aff, 
Pl. 26 


Vid. le ſtatute de Merton ca. 6. 
and obſerve theſe words, quod 
inde percipere poſſiut duplicem 
valorem, &c. 

Et c. 7. without this word (inde) 


(Sce Ant. 82. b.) 


138 b.) 

Sub conditione. 

[e] Marie Dyer 138. 27. H. 8. 
15. 13. H. 4. entr. Cong. 57+ 29 
AI. 7. 33. Aſſ. 11. 40. Ail. 1g. 
Bratton ubi ſupra. Fleta lib. 4+ 
ca. g. Brit. cap. 36. & ubi ſupra» 


1 Re-entrer—entre in L. and M. and Roh. 
$ awvera la terre ces aver in L. and M. and Rob. 
1 que not in L. and M. or Roh. 


** gue added in L. and 
1 /es 


(1) But there muſt be a previous actual demand, in the ſame manner as where the condition is general. Hob. 82. 133. Hobart 


was of opinion, that the fcoffor, to entitle himlelf to enter by way of penalty, ſhould demand the rent not only on the day when 
it became due, but on the day after. Hob. 208. 


(2) This is ſo, tho the condition be that the feoffor, his heirs and affigns, may enter; and his intereſt goes to his executor. But 
be may maintain an ejectment- 1. Saun. 112. 1. Sid. 344. 345. T. Raym. 135. 153. | 


(3) Care muſt be taken with reſpect to conditions, or powers of entry, to diſtinguiſh between, I. a general condition that the 


leflor ſhall re-enter; II. a ſpecial condition that he may enter and hold until payment or ſatis faction; and III. a power of entry, 
limited by way of ue. iſt, A general condition that the leſſor ſhall re-enter is the ſubject of the toregoing ſection; ad, a ſpecial 
condition that he may enter, is the ſubject of the preſent ſection. The diſtinction when the profits taken by the leſſor after entry 
are, and when they are not, to be in ſatisfaction of the rent, is not admitted in equity, for the courts of equity will always make 
the leflor account to the leſſee for the profits of the eſtate during the time of his being in poſſeſſion of it, and decree him after 
he is ſatisficd the rent in arrear, and the colts, charges, and expences attending his entry and detention of the lands, to give up 
the poſſcſhon to the leſſee, and deliver and pay bim the ſurplus of the profits of the eſtate and the money ariſing thereby. 
3d, A power of entry limited by way of uſe. This takes its effect from the Statute of Uſes; as if A. by feoffment, leaſe and 
releaſe, fine, or common recovery, conveys an eſtate to B. and his heirs, to the uſe, intent, and purpoſe, that B. may receive, out 
of the lands ſo conveyed, a certain annual fum ; and to this further intent and purpoſe, that if ſuch annual ſum, or any part of 
it, be unpaid by a certain time, it ſhall be lawful for B. and his aſſigns to enter upon, and hold poſſeſſion of, the land, and receive 
the rents and profits of it, until the arrears are ſatisfied : here, as ſoon as the rent is in arrear, an uſe which is ſerved out of the 
original ſeifin of the teoffee, releaſee, conuſor, or recoverer, ſprings up and veſts in the perſon to whom the power is given. 
This uſe is immediately transferred into poſſeſſion by the ſtatute. He has conſequently a right to take and keep that poſſeſſion 
till the purpoſc for which it is executed is ſatisfied, and then the uſe determines. By virtue of this eſtate he may make a leaſe 
for years to try his title in cjectment, eicher to obtain the poſſeſſion of the lands, if it be with-held from him, or to reftore it, if it 
be diſturbed or diveſted ; and if he aſſigus the annual ſum, this right of entry, and perception of the rents and profits of the lands 
charged with the-paymeut of it, paſſes with it to the aſſignee. But a diſtinftion muſt be made between this caſe and that of a 
grant of a rent to be iſſuing out of certain lands, with a proviſo, declaration, or cvuvenant, that if the rent be in arrear, the 
grantee may enter, &c. Here there is no ſeiſin in any perſon, out of which an uſe can ariſe to the grantee on non-payment of 
the rent; andtheretorc poſſeſſion is not in him till he makes an actual entry. But an intereſt veſts in him when the rent becomes 
in arrear, and he may reduce it into poſſeſſion by ejectment. See Haverhill v. Hare, Cro- Jac. 520. 2. Roll. Rep. 22. Poph. 126. 
147- 3- Bulſtr. 250. Jemm<tt. v. Cowley. Sid: 223. 262.344. . 35+ 158, Saund. 112. | 
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Lib. 3. 


Vid. ſet. 32g. 


Proviſo. Vid. ſect. 220. Dier 
28. H. 8. fol. 13. 27. H. 8. fol. 
14 15. 13. Hf. 4. Entre Cong. 57. 
Se:gmor Cromwell's caſe, lib. 2. 
to. 71. 72. at large. 35. H. 8. tit. 
condition: Br. lib. 8. 89. Frances 
caſe. 


(2. Rep. 70. b. 


6) 27. H. 8. 13. &c. 
Ita quod. 
Fleta lib. 4. ca. 9. 
Bracton ubi ſupra. 
Britton ubi ſupra. 


Cap. 5. 


This (c.) implicth 
any other rent or ſum 
in groſſe, or any colla- 
terall condition what- 
ſoever, either to be 
erformed by the feof- 
Fee, (whereof our au- 
thor here putteth his 
caſe) or by the feof- 
for, and extendeth to 
all kinds of cond1- 
tions in deed, before 
ſpeciſied. 


Of Eſtates 


de certaine terre, haben- 
dum & tenendum eidem 
B. & hæredibus ſuis, ſubꝰ 
conditione, quòd idem B. 
& bæredes ſui ſolvant 
ſeu ſolvi faciant prafat' 
A. & haredibus bis an- 
nuatim talem redditum, 
&c. En ceſt caſe ſans aſ- 
cun pluis dire le feoffee 
ad eftate ſur condition. 


Sect. 329, 330. 
taine land, to have and to 
hold to the ſaid B. & his 
heires, upon condition 
that the ſaid B. and his 
heires do pay or cauſe to 
be paid to the aforeſaid 
A. & his heires, yearely 
ſuch a rent, &c. In this 
caſe without any more 
ſaying the feoffee hath 
an eſtate upon condition. 


PReviſo ſemper, quod 
B. ſolvat, &c. 


Our author putteth his 
caſe where a prov//o commeth 
alone. And ſo it is if a man 
by indenture letteth lands 
for yeares, provided alwaics, 
and it is covenanted and 
agreed between the ſaid 
parties, that the leflee ſhould 
not alien, and it was adjudg- 
ed that this was a e 
by force of the proviſo, and a 
covenant by force of the 
other words (t). 

This word proviſo ſhall be 
alſo taken as a limitation or 
qualification, as hereafter in 
his proper place ſhall be ſaid. 
And ſometime it ſhal amount 
to a covenant, All which do 
appeare by the authorities in 
the margent, * 

For the (He.) in this ſec. 
tion explanation 1s made in 
the ſection next before. 


Sect. 329. 
AUXY / bs + 


parols fueront 
tielx, Proviſo ſemper, 
quod prædict' B. ſol- 
vat, ſeu ſolvi faciat 
præfato A. talem red- 
ditum, &. ou fue- 
ront tielx, Ita quod 
predict” B. ſolvat ſeu 
ſolvi faciat præfato 
A. talem redditum, 
&c. en ceux Caſes ſauns 


pluis dire, le feoffee 


$ nad eſtate forſque 
fur condition; int 
que $i ne performaſt 
le condition, le feoffor 
et ſes heires poyent 
entrer, &c. 


ALSO if the words 

were ſuch, pro- 
vided alwaies that the 
aforeſaid B. do pay or 
cauſe to be paid tothe 
aforeſaid A. ſuch a 
rent, &c. or theſe, fo 
that the ſaid B. do pay 
or cauſe to be paid to 
the ſaid A. ſuch arent, 
&c. in theſe caſes 
without more ſaying, 
the feoffee hath but 
an eſtate upon condi- 
tion ; ſo as if he doth 
not performe the con- 
dition, the feoffor and 


his heires may enter, 
&c. 


Ou fueront tiels, 


(Dyer 1g. b.) Ita quod. This is the third condition in deed, whereof our author maketh mention, 


SeCt. 330. 
JITE M auters pa- 


rols ſont en un 


(Ant. 146. b.) 
6. E. 2. Entrie Cong. 63. 8. E. 8. 
Aſſ. 320. adjudged. 

Quod fi contingat. 


QY0D ſt contingat, 


A LS O there bee 
Se. 


other words in 
This is the fourth condi- 


N lab” 7g, 0 ON Jait queue cau- a deede which cauſe 
Saver ct Hares 1n com. Banco. tion in deed tet downe by our l- to h 
ay SE font l enements the tenements to be 
D'entrer, Sc. Here- tre conditionals. Si- conditionall : As if 
by it is evident, that come ſur tie eg 


upon ſuch feoffment 
ent 


rr d added in L. and M. and Roh. + parol9—condicions in L. and M. and Roh. | z2ad—ad in L. and M. 


(1) Ace. 1. Roll. Abr. 410. L. zo. tho' it ſtands indifferent whether it be the ſpeaking of the grantor or grantee ; for in that 
caſe it ſhall be referred to the grantor, as no condition can be reſerved or made, but on tne part of the donor, leſſor, or feoffor. 
Dyer 6. And it is immaterial in what part of the deed the word proviſo ſtands, and tho" there be covenants before or after, 
2. Rep. 70. 71. 3, Roll. Abr. 407. Dyer. 311. But when it does not introduce a new clauſe, and only ſerves to qualify or reſtrain 
the generality of a former claule, it is not a condition, Moore 307+ 797,——We ſhould carefully diſtinguiſh between a condition, 
a remainder, and a conditional limitation. We have ſeen that a condition defeats the whole eſtate ; that none but the heir can 
take advantage, or enter for the breach of it; and that when he enters he is in as of his old eſtate, Such is the caſe put by 
Littleton of a feoffment in fee, reſerving a yearly rent, with a condition that if the rent be behind, it (hall be lawful for the feoffor 
and his heirs to enter. A remainder is defined by lord Coke, ant. 143-10 be © a remnant of an eſtate in lands or tenements, ex- 
* pectant on a particular eſtate, created together with the ſame, at the ſame time; “ ſo that it waits for, and only takes effect 
in, poſſeſſion, on the natural expiration or determination of the firlt eſtate : as if a man limits an eſtate to A. for life, and after his 
deceaſe to E in fee, this is a remainder : it does not defeat, but it expects the natural end and expiration of the firſt eſtate 
limited to Mfor his life; and when that event happens, not the heir, but a ſtranger has the advantage of it. A conditional 
limitation partakes of the nature both of a condition and a remainder. It is to be obſerved, that it was underſtood by the old 
lawyers, that whenever either the whole fee, or a particular eſtate, as an eſtate for life, or in tail, was firlt limited, no con- 
dition or other quality could be annexed to this prior «ſtate to defeat ir, and paſs the eſtate to a ſtranger ; for, as a remainder, it 
was void, being in ahridgement or defeaſance of the eſtate firſt limited; and as a condition, it was void, as no one but the donor 
or the heirs could take advantage of a condition broken, and the entry of the donor or his heirs unavoidably defcated the livery 
upon which the remainder depended. On theſe principles, it was impollible, by the old law, to limit, by deed, if not by will, 
an eſtate to a ſtrauger upon any event which went to abridge or determine an eſtate pre vou limited. But the expediency and 
utility of ſuch limitations, aſſiſted by the revolution effected in out law by the ſtatute of ules, at length forced them into uſe, in 
ſpite of the maxim of law, that a ſtranger cannot take advantage of a condition. Theſe limitations are now become frequent, 
and their mixed neture has given them the appellation of conditional limitations: they fo far partake of the nature of conditions 
as they abridge or defeat the eſtates previouſly limited; and they are fo far limitations, as upon the contingency taking place, 
the eſtate paſſes to a ſtranger, Such is the limitation to A. for life, in tail, or in ice, provided that when C. returns from Rome 
it ſhall from the nce forth remain to the uſe of B. in fee- Of late, however, it has been frequently argued, that the difference be- 
tween a remainder, and what is generally underſtood by a conditional limitation, is merely verbal, See Lucas's Rep. 423. and 
Mr.Douglas's note to page 727. of his Reports. In addition to what has been mentioned in the conciuding note on 202. b. reſpecting 
the principle, that when a feoffor enters for a condition broken he is in as of his former eſtate ; it may be obſerved, that when 4 
tenant for life joins with a remainder man in ſuffering a common recovery, it is ſometimes practiſed as a precaution ag tinſt letting 


In 


Lib. 3. 


ment un rent eſt re- 
ſerve al ferffor, Ec. 


et puts ſoit mitte, en 


le fait * ceſt parol, 


Quod ſi contingat red- 
ditum prædictumà re- 
tro fore in parte vel 
in toto , quod tunc 
bene licebit a /e /eoffor 
et a ſes beires dentrer, 
Ec. Ceo eft un fait ſur 


condition. 


upon Condition. 


a rent be reſerved to 
the feoffor, &c. and 
afterward this word 
is put into the deed, 
that if it happen the 
aforeſaid rent to be 
behind in part or in 
all, that then it ſhall be 
lawful for the feoffor 
& his heires to enter, 
&c. this is a deed 


upon condition. 


Sect. 330. 


ſome words of themſelves do 
make a condition, and ſome 
other (whereof our authour 
here and in the next ſection “ 
putteth an example) do not of 
themſelves make a condition 
without a concluſion and 
clauſe of re-entrie : and ma- 
nie times (/) makes a con- 
dition, and ſometimes a limi- 
tation, as hereafter ſhall be 
ſaid in this chapter. 

Inrſſe poreſi donation: mo- 
dus, conditio, five cauſa, * Sci- 
to quod (ut) modus eft ( 
conditio (quia) cauſa. 

Conditio is explained before, 


Modus is at this day properly taken for a modification, limitation, or qualification, for the 
which alſo the law hath appointed apt words; and becauſe Littleton ſpeaketh of this alſo in 
the end of this chapter, I will reſerve this matter to his proper place, where the reader ſhall 
perceive excellent matter of learning touching this point, 

Carſa, the cauſe or conſideration of the grant. And herein there is a diverſitie betweene a 


gitt ot lands, and a gift of an annuitie or ſuch like. 


For example, it a man grant an annuitie 


pro und acrd terre, in this caſe this word pro ſheweth the cauſe of the grant, and therefore 
amounteth to a condition; for it the acre of land be evicted by an elder title, the annuitie 
{hall ceaſe, for co/ante cara ceſſat cechus. 

And ſo it an annuitie be granted pro decimis, Sc. if the grantee be unjuſtly diſturbed of the 


tithes the annuitie ceaſeth. 


refuſe to give counlell, the annuite ceaſeth. 


conſilium, this makes the grant conditionall, 

Bur it A pro confilio impenſo, c. make a feoffement, or a leaſe for life, of an acre, or pro 
und acrd terre, Se. albeit he denieth counſell, or that the acre be evicted, yet A. ſhall not re- 
enter, for in this cafe there ought to be legall words of condition or qualification, for the 
cauſe or conſideration ſhall not avoyd the ſtate of the teoffee ; and the reaſon of this diverſitie 
is, for that the ſtate of the land is executed, and the annuitie executorie. 

And yet ſometime in cafe of lands or tenements (car/a) ſhall make a condition, As if a 
woman give lands to a man and his heires, cagſã matrimonii prelocuti, in this caſe if ſhee either 
marrie the man, or the man refuſe to marrie her, ſhe ſhall have the land againe to her and 
to her heires. [e] But of the other ſide, if a man give land to a woman and to her heires, cauſa 
matrimon:i prælocui, though he marrie her, or the woman refuſe, he ſhall not have the lands 
againe, for it ſtands not with the modeſtie of women in this kind, to aſke adviſe of learned 
counſell, as the man may and ought : “ and the rather for that in the caſe of the woman ſhee 


may averre the cauſe, (for the reaſon aforeſaid) althou 
though the feoffement be made without deed. 


And ſo it is if an annuitie be granted pro confilio, and the grantee 
So if an annuitie be granted guod praftaret 


gh it be not contained in the deed, yea 


It a man maketh a teoftement in fee, ad faciendum, or faciendo, or ed intentione, or ad rffec- 
tum, or ad propoſitum, that the feoffee ſhall doe or not do ſuch an act, none of theſe words 
make the ſtate in the land conditionall, for in judgement of law they are no words of condi- 
tion; and ſo was it reſolved, Hel. 18. Eliz. in Com. Banco, in the caſe of a common perſon ; 
but in the caſe of the king the ſaid or the like words doe create a condition, and ſo it is in the 
caſe of a will of a common perſon, which caſe I myſelte heard and obſerved. 

But for the avo; ding of a leaſe for yeares, ſuch preciſe words of condition are not fo ſtrict- 
ly required as in caſe of freehold and inheritance, [/] For if a man by deed make a leaſe 
of a manor for yeares, in which there is a clauſe (and the ſaid leſſee ſhall continually dwell 
upon the capitall meſſuage of the ſaid manor, upon paine of forfeiture of the ſaid terme) 
theſe words amount to a condition. 

And fo it is if ſuch a clauſe be in ſuch a leaſe, 2:34 non licebis, to the leſſee, dare, wendere, 
wel concedere flatum, & ſub pena forisfacturæ, this amounts to make the leaſe for yeares 
deteaſible, and fo was it adjudged in the court of common pleas [g] in queene Elizabeth's 
time ; and the reaſon of the court was, that a leaſe for yeares was but a contract, which may 
begin by word, and by word may be diffolved. 


ceſ pure not in L. and M. nor in Roh. 


Sect. 


* Vid. Sc. 331. 


9. H. 6. 7. Si 
Flet. Ii. 4. ca. 9. Bract. lib. 4. fo, 
213. b. 


4. Mar. Dyer 138. b. 


Bract. ubi ſupra. 


Pro. 24 E. 2+ 34+ 

(Hob. 41. 42. 10. Rep. 42. Plo. 
141. 3. 7. Rep. o. b. 10. 28. b. 
Ant. 144. a. 9. Rep. 50. a. Poſt, 
237- a.) 

9. E. 4. 20. 32. E. 3. Annu. go. 
14. E. 4. 4. 15. E. 4. 2. b. 8. H. 
6. 23. 5. E. 2. tit. an. 44. 41. E. 
3. 19. 32. E. 1. Avov rie. 242. 
21. E. 4. 49 22. E. 4. 28. 35. 
H. 6. 8. 10. Z. 3. 44. 6. E. 8. 
9. E. 4. 20. 13. E. 4. 3+ 


Flet. li. 5. ca. 34. 34. Al, 1. 
40. All. 13. 


ſe] 8. E. 2. cui in vita 34. tits 
Condition Br. 3. H. 4. 1. 


* 12. E. 1. 1. feoſſements & faits 
114. F. N. B. 205. L. vid. {c&. 
365 Ad faciend' ea intentione 
&c, Dyer 138. 7. II. 4. 22. 31. 
H. 8. tit. co: dition 19. Br. Pl. 
Com. 142. 38. H. 6. 33. 36. 37. 
Doct. & Stud. li. 2. ca. 34. 27. 
H. 8. 18. a. 32. E. 3. Breve. 291. 
(1. Roll. Abr. 407. 408. 409. 410, 
Moore 37. 2. Leo. 3. 3. Rep. 64, 
a. 10. Rep. 42. a.) 


[JJ 7- E. 6. Dier. 79. 28. H. 8. 
Dier. 27. a» Sub pœna forisfac- 
turæ. 


Quod non licebit. 3. E. 6. Dy. 
65. 66. 4. Mar. 138. 


[3] Hil. 40. Eliz. Rot. 1610. in- 
ter Browne and Ayer. Vid. PL 
Com. 142. Br, aud Beſtone's calc. 


+ Ce. added in L. and M. and in Roh. 


in the incumbrances of the remainder man, to annex a condition to the eſtate of the bargainee or releaſee, who is made 
tenant to the precipe, on the non-performance. of which his eſtate is to become void. For if A. be tenant for 
life, with remainder in tail to B. and B. executes leaſes, confeſſes judgments, or otherwiſe incumbers his cſtates; and 
aſterwards A. and B. join in ſuffering a common recovery, all the incumbrances of B. are immediately let in upon the fee 
gained by the recovery; and that fer, and every eſtate derived out of it, are ſubject to them. To avoid which, A. the tenant 
for life, by leaſe and rel-cafe, or by bargain and ſale enrolled, conveys the eſtate to the intended tenant to the pi2cipe, to hold 
to him and his aſſigns during the joint lives of him and the grantor or bargainor; with a declaration, that ſuch grant and re- 
leaſe, or bargain and ſale, is made to enable the grantee or bargainee to be tenant of the ſreehold in the propoſed recovery; 
and a declaration of the ules to which it is intended. the recovery ſhall enure. Then a proviſo is inſerted, that if the bar- 

aince or releaſre do not, within fix months, pay the tenant for life 100,000. or ſome other very large ſum of money, the 
— and ſale, or grant and releaſe, ſhall be void; and that it ſhall be lawful for the bargainor or grantor to enter as in his 
former eflate. The money is not paid at the day appointed; and thereupon the bargain and ſale, or gr2nt and releaſe, is 
vaid, and the bargainor or grantor becomes ſeiſed of his ancient life-eſtate. But though the bargain and fale becomes void, 
yet, as at the time of ſuing the original writ and the præeipe the bargainee or releaſee was tenant of the freehold, the ſub- 
ſequeut cefl:r or determination of his eſt ite does not impeach the recovery. For if the perſon againſt whom the præcipe is 
brought, be at the time when the precipe is ſued, or at any time before judgment, actual tenant of the freehold, it is imma- 
terial what becomes of it afterwards. This doctrine has been carried ſo far, that where a tenant to the freehold was made by 
a fine, and the fine has been reverſed, yet the recovery was held good. (Sce Lloyd v. Evelyn. 1 Salk. $68. and fee 1. Shower's 
R-p. 347- Hob. 262. Noy 126. 1. Mod. 218.) The recovery therefore in this caſe is good ; the freehold upon which-it was 
tuffered is determined; and the bargainor or grantor comes in of his original eſtate, and of courſe avoids all the leaſes, judg- 
n.ents, and other incumbrances of the tenant in tail. The reaſon why the conveyance is made to the bargainee or relealſce du- 


ring the joint lives of him aud the grantor or bargainory is to preſerve hiv powers by leaving the reverſion in him, — For 2 
Pehug 
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= 
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Cap. 5. 


Of Eſtates 


Sect. 331. 


MES il eft diverſity peren- 

ter ceſt parol (ſi contin- 

gat, &c.) et les parols procheine 

avantdits. Car ceux parolx (i 

contingat, &c.) ne valent riens a 

tiel condition, finon que il ad 

ceux parolx ſubſequents, que bien 

lift al feoffor et a ſes heires d'en- 

trer, Sc. Mes en les caſes avant- 

dits, il ne beſoigne per la ley de 

mitter tiel clauſe,(icilicet) que le 

Yeoffor et ſes heyres poyent en- 
trer, &c. pur ceo que ils poyent 

faire ceo per force des parols a- 
vantdits, pur ceo que ils impreig- 

nont a eux meſmes en ley un 

condition, ſeilicet, que le feoffor 

et ſes heires poyent entrer, &c. 

Uncore il eſt communement uſe 

en touts tiels caſes avantdits de 

mitter les clauſes en les faits, 

ſcilicet ile rent ſort aderere, Sc. 

que bien lirroit a le fegſfor et a 

ſes heires d'entrer,&c. Et ceoeft 
bien fait, a cel intent, pur decla- 

rer et expreſſer a les lays gents, 

ue ne font appriſes I en la ley, 

f de le manner et le condition de 

le feoffement, &c. Sicome home 

eiſte de terre, 8 lefſa meſme la ter- 
re a un auter per fait indent pur 

terme des ans, rendant a luy cer- 

tain rent, il eft uſe de mitter en le 

ait, que js le rent ſoit arere al 
jour 4 payment, ou per un ſe- 
maigne ou per un mois, Sc. que 

adonque bien lirroit al leſſor a 

diſtreyner Sc. * uncore le leſſor 

fort deſtreiner de common droit 
per le rent arere, &c. coment que 
trels parols ne unque fueront miſes 


E771 le fait, Se. 


UT there is a diverſitie between 
this word /i contingat, &c. and 

the words next aforelaid, &c. for 
theſe words, /i contingat, &c. are 
nought worth to ſuch a condition, 
unleſſe it hath theſe words follow- 
ing, That it ſhall be lawfull for the 
feoffor and his heires to enter, &c. 
But in the cafes aforeſaid, it 1s not 
neceſſarie by the law to put ſuch 
clauſe, ſcilicet, that the feoffor and 
his heires may enter, &c. becaute 
they may doe this by force of the 
words aforeſaid, for that they con- 
taine in themſelves a condition, 
ſcilicet, that the feoffor and his 
heires may enter, &c. Yet it is com- 
monly uſed in all ſuch caſes afore- 
ſaid, to put the clauſes in the 
deeds, cilicet, if the rent be be- 
hind, &c. that it ſhall be lawfull to 
the feoffor and his heires to enter, 
&c. And this is well done, for this 
intent, to declare and expreſſe to 
the common people, who are 


not learned in the law, of the 


manner and condition of the 
feoffement, &c. As if a man 
ſeiſed of land letteth the ſame 
land to another by deede in- 


dented for terme of yeares, ren- 


dering to him a certaine rent, it 
is uſed to be put into the deed, 
that if the rent be behind at the 


day of payment, or by the ſpace of 


a weeke or a moneth, &c. that then 
it ſhall be lawfull to the leflor 
to diſtreine, &c. yet the leſſor 
may diſtreyne of common right 
for the rent behind, &c. though 
ſuch words were not put into the 
deed, &c. 
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added in L. and M. and Roh. 


poſing A. to be tenant for life, with the uſual powers of leaſing, jointuring, and charging; remainder to truſtees to preſerve 
contingent :emainders ;; remainder to A.'s tirſt and other ſons in tail male; remainder to his daughters as tenants in common 
in tail, with croſs remainders in tail between them if more than one, with remainders over; A. and his daughters may ſuffer 
a common recovery; and it will be good againſt A. and his daughters, and their ifſues in tail, and the remainders over. But 
the eſtates tail of the ſons being prior to the eſtates of the daughters, and being ſupported by the eftate of the truſtees for 
preſerving contingent remainders, are not, whether veſted or contingent, at the time of the recovery affected by it. — But if 
A. granted his whole life eftate to the tenant to the pracipe, it might he apprehended, that the powers relating to his eſtate, 
whether appendant or in groſs, would be extinguiſh: d thereby (Sce Edwards v. Slater and Hardreſs, 4%. King v. Melling, 
1. Ventris 226.), and a limitation or grant of new powers wauld be void againſt the ſuns and the heirs male of their bodirs. 
To prevent this queſtion being made, A. the tenant for liſe, conveys an eſtate to the intended tenant to the præcipe, only du» 
ring his (the tenant) and the grantor or bargainor's joint lives. This continues the old reverſion in the grantor or bargainor, 
and preſerves the powers relating to his original eſtate. — It is cuſtomary is theſe caſes to declare, that the recovery ſhall enure 
in the firſt place for corroborating, ſtrengthening, and confirming the eſtate for life of rhe grantor or bargainor, and all other 
eſtates precedent to the eſtate in tail meant to be deſtroyed, and all powers and privileges annexed to ſuch eſtate for life, 


and other precedent eſtates. — The mode of ſuffer ition; | free in uſe 
end of the laſt century. ering recoveries on a conditional eſtate of frechold, was in ule fo early as the 


Lib. 3. 


inſunt, nihil operatur. 
Per un moys, &c. 


upon Condition. 
L ne beſoigne per la ley de mitter tiel clauſe, &c. 


cauſa tollendz inſeruntur, communem legem non lædunt. 


Seck. 3 32. 


Oe dubitationis 


Et expreſſio eorum quæ tacite 


Here albeit the clauſe of diſtreſſe bee added, that if the rent 


be behind by the ſpace of a weeke or a moneth, that the leſſor may diſtraine, yet he may 
diſtraine within the weeke or moneth, becauſe a diſtreſſe is incident of common right to 


every rent ſervice, 
which is incident of common right. 


And the words be in the affirmative, and therefore cannot reſtraine that 


The other (Sc.) in this ſection upon that which hath beene ſaid are evident. 


Sect. 332. 


JTEM, % feoffment ſoit fait 
+ fur tiel condition, que ſi le 
feoffor paya al feoffee a certaine 
four, &c. 40 li. d argent, que a- 
donque le feoffor poit reentrer, &c. 
en ceo cas le feoffee eft appell te- 
nant en morgage, que eft autant 
a dire en Francois came mort- 
gage, & en Latin, mortuum va- 
dium. Et il ſemble que le cauſe 
pur que il et appelle mortgage, 
eft, pur ceo que il eſtoyt en awe- 
rouſt ſi le feoffor ꝓ voyt payer al 
jour limitte tiel ſumme ou non : 
& Lil ne paya pas, donque le terre 
gue il mitter en gage {ur condition 
de payment de le money, eſt ale 
de luy a touts jours, & iſſint 
mort ¶ a luy ſur condition,&c. Et 
il paya le money, donques eff le 
gage mort quant a le tenant, &c. 


EM. ifa feoffment be made upon 

ſuch condition, that if the feoffour 
pay to the feoffee at a certain day, 
&c. 40 pounds of money, that 
then the feoffor may reenter, &c. 
in this caſe the feoffee is called 
tenant in morgage, which is as 
much to ſay in French as mort- 
gage, and in Latine mortuum va- 
dium (1.) And it ſeemeth that the 
cauſe why it is called mortgage 
is, for that it is doubtful whether 
the feoffor will pay at the day li- 
mited ſuch ſumme or not: and if he 
doth not pay, then the land which 
is put in pledge upon condition 
for the payment of the money, is 
taken from him for ever, and ſo 
dead to him upon condition, &c. 
And if he doth pay the money, 
then the pledge is dead as to the 
tenant, &c. 
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Mortgage is derived [e] of two French words, viz. mort, that is mortnum, and gage, 
that is vai, or pignus. And it is called in Latine mortuum wadium, or morgagium. 9 
it is called here mortgage, or mortuum vadium, both for the reaſon here expretied by Lit- 
tleton, as alſo to diſtinguiſh ir from that which is called / ̊ö x i Fioum autem dis 
citur vadium, quia nung uam maritur ex aliqud parte quod ex ſuis proventibus acquiratur. As if a 
man borrow a hundred pounds of another, and maketh an eſtate of lands unto him, untill he 
hath received the ſaid ſumme of the iſſues and the profits of the land, fo as in this caſe nei- 
ther money nor land dieth, or is loſt, (whereof Littleton hath ſpoken [d] before in this [4] Vid. Sect. g27. 
chapter) and therefore it is called v:wum vadium. 


[c] SGlaneil. lib. 10. cap. G8. & 
lib. 43. cap. 26. 27. 


Sect. 333. 


a aſeun home added in Roh. but not in L. and M. Þ voyt 
a luy ſur condition, Gc. Et Sil paya le money dont eft le gage mort, not in L. and NI. 


® aſcrn added in Roh. but not in L. and M. 
poet, in L. and M. and Roh. 
nor Roh. 


(1) Few parts of the law lead to the diſcuſſion of more extenſive or uſcful learning than the law of mortgages. The nature 
of theſe notes neither requires nor admits more than ſome few general obſervations upon the origin of mortgages ;—what con- 
ſtitutes a mortgage; — the different eſtates of the mortgagor aud mortgagee, and the nature of an equity of redemption. 
As to the origin of mortgages ;—from what is ſaid of them in this chapter, it appears, that they were introduced leſs upon the 
model of the Roman prgn's, or hypothera, than upon the common law doctrine of conditions. As to what conſtitutes a 
mortgage; — no particular words, or form of conveyance, are neceſſary for this purpoſe. It may be laid down as a general 
rule, and ſubject to very few exceptions, that wherever a conveyance or aſſignment of an «ſtate, is originally intended 
as a ſecurity for money, whether this intention appears from the deed itſelf, or by any other inſtrument, it is always 
confidered in equity as a mortgage, and redeemable; even though there is an expreſs agreement of the parties, that 
it ſhall not be redeemable, or that the right of redemption ſhall be confined to a particuiar rime, or to a particular deſcription 
of perſons. See Newcomb v. Bonham, 1, Vern. 7. 214. 2. Ca. in Chan. 58. 159. Howard v. Harris, 1. Vern. 33. 190. 
2. Ca. in Chanc. 147. Talbot v. Braddyl, 1. Vern. 183. 394. Barrel v. Sabine, 1. Vern. 268. Manlove v. Bell, 2. Vern. 84. 
Jennings v. Ward, ibid. 520. Price v. Perrie, 2. Freeman 258. Francklyn v. Fern, Barnard. Cha. 30. Clinch v. Wetherby, Caf, 
temp. Finch, 376. Cooke v. Cooke, 2. Atk. 67. Mellor v. Lees, 2. Atk. 494. Cottrell v. Purchaſe, Caf. temp. Talbot, 6:1. 
As to the nature of the eſtates of the mortgagor and mortgagee, it was not, till lately, accurately ſettled. It was formerly 
contended, that the mortgagor, after forfeiture of the condition, had but a mete right to reduce the eſtate back to his own 
poſſeſſion, by payment of the money. It is now eſtabliſhed, that the mortgagor has an actual eſtate in equity, which may 
be deviſed, granted, and entailed ; that the entails of it may be barr:d by fie and recovery ; but that he only holds the pe- 
ſeſtion of the lang, and receives the rents of it, by the will or peranſlion of the mortgagee, who may by ejectment, without 
giving any notice, recover againſt him or his tenant. In this reſpe the eſtate of a mortgagee is inferior to that of a tenant at 
will. In equity, the mortgagee is conſidered as holding the lands only as a pledge or ſecurity for payment of his money. Hence 
a mortgage in fee is conſidered only as perſonal eſtate in equity, though the legal eſtate veſts in the heir in point of law 
Hence alto a mortgagee, though in poſſeſſion, will, in caſe of a hving vacaut, be compelled in equity to preſent the nomi- 
nee of the mortgagor to it, —r ven though nothing but the advowſon is mortgaged to him. On the ſame principle there is a 
peſſilſio fratris; and tenantcy by the curteſy, of an equity of I Caſborne v. Scarfe, 1. Atk. 603. Keeche v. 2 
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Lib. 3. 


* a—ex in L. and M. and Roh. 


de la manner——le matere in L. and M. and Roh. 
added in L. aud M. and Roh. 


Cap. 5. 


Of Eſtates 


Sect. 331. 


Sect. 331. 


MES il eft diverſity peren- 

ter ce cooks (ſi contin- 
gat, &c.) et les parols procheine 
avantdits. Car ceux parolx (11 
contingat,&c.) ne valent riens a 
tiel condition, ſinon que il ad 
ceux parolx ſubſequents, que bien 
lift al feoffor et a ſes heires d'en- 
trer, &c. Mes en les caſes avant- 
dits, il ne beſoigne per la ley de 
mitter tiel clauſe,(icilicet) que le 


feoffor et ſes heyres poyent en- 


trer, &c. pur ceo que ils poyent 


faire ceo per force des parols a- 


vantdits, pur ceo que ils impreig- 
nont * @ eux meſmes en ley un 
condition, ſcilicet, que le feoffor 
et ſes heires poyent entrer, &c. 
Uncore il eft communement uſe 
en touts tiels caſes avantdits de 
mitter F les clauſes en les faits, 
ſcilicet il rent ſort aderere, Sc. 
que bien lirroit a le fegſfor et a 


fes heires d'entrer,&c. Et ceoeft 


bien fait, a cel intent, pur decla- 
rer et expreſſer a les lays gents, 
que ne ſont appriſes I en la ley, 
de le manner et le condition de 
le feoffement, &c. Sicome home 


ſeiſte de terre, & leſſa meſme la ter- 


re a un auter fer fait indent pur 
terme des ans, rendant a luy cer- 
tain rent, il eſt uſe de mitter en le 


ait, 2 i le rent ſoit arere al 
e 


Jour de payment, ou per un ſe- 
maigne ou per un mois, Sc. que 
adonque bien lirrait al leſſor a 
diſtreyner,&c. & uncore le leſſor 
foit deſtreiner de common droit 
per le rent arere, &c. coment que 
trels parols ne unque fueront miſes 
en le fait, &c. 


+ les tiels in L. and M. and Roh. 


UT there is a diverſitie between 
this word / contingat, Se. and 

the words next aforeſaid, &c. for 
theſe words, /i contingat, &c. are 
nought worth to ſuch a condition, 
unleſſe it hath theſe words follow - 
ing, That it ſhall be lawfull for the 
feoffor and his heires to enter, &c. 
But in the cafes aforeſaid, it is not 
neceſſarie by the law to put ſuch 
clauſe, ſcilicet, that the feoffor and 
his heires may enter, &c. becauſe 
they may doe this by force of the 
words aforeſaid, for that they con- 
taine in themſelves a condition, 


ſeilicet, that the feoffor and his 


heires may enter, &c. Yet it is com- 
monly uſed in all ſuch caſes afore- 
ſaid, to put the clauſes in the 
deeds, ſcilicet, if the rent be be- 
hind, &c. that it ſhall be lawfull to 
the feoffor and his heires to enter, 
&c. And this is well done, for this 
intent, to declare and expreſſe to 
the common people, who are 
not learned in the law, of the 
manner and condition of the 
feoffement, &c. As if a man 
ſeiſed of land letteth the ſame 
land to another by deede in- 
dented for terme of yeares, ren- 
dering to him a certaine rent, it 
is uſed to be put into the deed, 
that if the rent be behind at the 
day of payment, or by the ſpace of 
a weeke or a moneth, &c. that then 
it ſhall be lawſull to the leflor 
to diſtreine, &c, yet the leſſor 
may diſtreyne of common right 
for the rent behind, &c. though 
{ſuch words were not put into the 
deed, &c. 


IIe 


en la — de in L. and M. de la in Roh. 


come dle franktenement added in L. and M. and Roh. ST” 


poſing A. to be tenant for life, with the uſual powers of leaſing, jointuring, and charging; remainder to truſtees to preſerve 
contingent :emainders ; remainder to A.'s tirſt and other ſons in tail male; remainder to his daughters as tenants in common 
in tail, with croſs remainders in tail between them if more than one, with remainders over; A. and his daughters may ſuffer 
a common recovery; and it will be good againſt A. and his daughters, and their 1{Iues in tail, and the remainders over. But 
the eſtates tail of the ſons being prior to the eſtates of the daughter, and being ſupported by the eſtate of the truſtees for 
preſerving contingent remainders, are not, whether veſted or contingent, at the time of the recovery affected hy it. — But if 
A. granted his whole life eftate to the tenant to the precipe, it might he apprehended, that the powers relating to his eſtate, 
whether appendant or in groſs, would be extinguiſh: d thereby (See Edwards v. Slater and Hardreſs, 410. King v. Melling, 
1. Ventris 226.), and a limitation or grant of new powers wauld be void againſt the ſons and the heirs male of their bodirs. 
To prevent this queſtion being made, A. the tenant for liſe, conveys an eſtate to the intended tenant to the pracipe, only du- 
ring his (the tenant) and the grantor or bargainor's joint lives. This continues the old reverſion in the grantor or bargainor, 
and preſerves the powers relating to his original eſtate. — It is cuſtomary in theſe caſes to declare, that rhe recovery ſhall enure 
in the firſt place for corroborating, ſtrengthening, and confirming the eſtate for life of the grantor or bargainor, and all other 
eſtates precedent to the eſtate in tail meant to be deſtioyed, and all powers and privileges annexed to ſuch eſtate for life, 


and other precedent eſtates. — The mode of ſuffering recoveries on a conditional eſtate of frechold, was in uſe fo early as the 
end of the laſt ccrtury. 


Lib. 3. upon Condition. 


L ne beſoigne per la ley de mitter tiel clauſe, &c. 


cauſa tollendæ inſeruntur, communem legem non lædunt. 
inſunt, nihil operatur. 


Per un moys, Sc. Here albeit che clauſe of diſtreſſe bee added, that if the rent 
be behind by the ſpace of a weeke or a moneth, that the leſſor may diſtraine, yet he may 
diſtraine within the weeke or moneth, becauſe a diſtreſſe is incident of common right to 
every rent ſervice, And the words be in the affirmative, and therefore cannot reftraine that 


Seck. 3 32. 205 


Oe dubitationis 


Et expreſſio eorum qua tacite 


which is incident of common right. 


The other (Sc.) in this ſection upon that which hath beene ſaid are evident. 


Sect. 332. 


JTEM, % feoffment ſoit fait 

+ ſar tiel condition, que ſi le 
feoffor paya al feoffee a certaine 
four, &c. 40 li. d argent, que a- 
donque le feoffor poit reentrer, &c. 
en ceo cas le feoffee eſt appell te- 
nant en morgage, que eſt autant 
a dire en Francois come mort- 
gage, & en Latin, mortuum va- 
dium. Ez il ſemble que le cauſe 
pur que il eſt appelle mortgage, 
eft, pur ceo que il eſtoyt en awe- 
rouſt ſi le feoffor + voyt payer al 
four limitte tiel ſumme ou non : 
& Lil ne paya pas, donque le terre 
gue il mitter en gage ſur condition 
de payment de le money, eſt ale 
de luy a touts jours, & iſſint 
mort || a luy fur condition,&c. Et 
il paya le money, donques eft le 


EA. ifa feoffment be made upon 

ſuch condition, that if the feoffor 
pay to the feoffee at a certain day, 
&c. 40 pounds of money, that 
then the feoffor may reenter, &c. 
in this caſe the feoffee is called 
tenant in morgage, which is as 
much to ſay in French as mort- 
gage, and in Latine mortuum va- 
dium (1.) And it ſeemeth that the 
cauſe why it 1s called mortgage 
is, for that it is doubtſul whether 
the feoffor will pay at the day li- 
mited ſuch ſumme or not : and if he 
doth not pay, then the land which 
is put in pledge upon condition 
for the payment of the money, is 
taken from him for ever, and fo 
dead to him upon condition, &c. 
And if he doth pay the money, 


gage mort quant ale tenant, &c. then the pledge is dead as to the 


tenant, &c. 


[c) Glanvil. lib. 10. cap. C8. & 


Mortgage is derived [e] of two French words, viz. mort, that is mortnum, and Cages 
lib; 4 3. cap. 26. 27. 


that is vai], or pignus. And it is called in Latine mortuum vadium, or morgagium. Now 
it is called here mortgage, or mortuum wadium, both for the reaſon here expretted by Lit- 
tleton, as alſo to diſtinguiſh it from that which is called v/vum % Fioum autem dis 
citur vadium, quia nunquam maritur ex aliqud parte quod ex ſuis proventibus acquiratur. As if a 
man borrow a hundred pounds of another, and maketh an eſtate of lands unto him, untill he 
hath received the ſaid ſumme of the iſſues and the profits of the land, fo as in this caſe nei- 
ther money nor land dieth, or is loſt, (whereof Littleton hath ſpoken [4] before in this 
chapter) and therefore it is called pum vadium. 


Sect. 333. 


+ a aſcun home added in Roh. but not in L. and M. + vort 
a luy ſur condition, Cc. It Sil paya le money dont «ft le gage mort, not in L. and NI. 


* aſcrn added in Roh. but not in L. and M. 
poet, in L. and M. and Roh. 
nor Roh. 


(1) Few parts of the law lead to the diſcuffion of more extenſive or uſ-ful learning than the law of mortgages. The nature 
of thele notes neither requires nor admits more than ſome few general obſervations upon the origin of mortgages ;—what con- 
ſtitutes a mortgage; — the different eſtates of the mortgagor aud mortgagee, and the nature of an equity of redemption.— 
As to the origin of mortgages ;—from what is ſaid of them in this chapter, it appears, that they were introduced lefs upon the 
model of the Roman pr/gn's, or hypotheca, than upon the common law doctrine of conditions. As to what conſtitutes a 
mortgage : no particular words, or form of conveyance, are neceſſary for this purpoſe. It may be laid down as a general 
rule, and ſubject to very few exceptions, that wherever a conveyance or aſſignment of an eſtate, is originally intended 
as a ſecurity for money, whether this intention appears from the deed itſclif, or by any other inſtrument, it is always 
confidered in equity as a mortgage, and redeemable; even though there is an expreſs agreement of the parties, that 
it ſhall not he redeemable, or that the right of redemption ſhall be confined to a particuiar time, or to a particular deſcription 
of perſons. See Newcomb v. Bonham, 1. Vern. 7. 214. 2. Ca. in Chan. 58. 159. Howard v. Harris, 1. Vern. 33. 190» 
2. Ca. in Chanc. 147. Talbot v. Braddyl, 1. Vern. 183. 394. Barrel v. Sabine, 1. Vern. 268. Manlove v. Bell, 2, Vern. 84. 
Jennings v. Ward, ibid. 520. Price v. Perrie, 2. Freeman 258. Francklyn v. Fern, Barnard. Cha. 30. Clinch v. Wetherby, Caſ. 
temp. Finch, 376. Cooke v. Cooke, 2. Atk. 67. Mellor v. Lees, 2. Atk. 494. Cottrell v. Purchaſe, Caf. temp. Talbot, 6:1. 
As to the nature of the eſtates of the mortgagor and mortgagee, it was nor, till lately, accurately ſettled. 1t was formerly 
contended, that the mortgagor, after forfeiture of the condition, had but a mete right to reduce the eſtate back to his own 
poſſeſſion, by payment of the money. It is now eſtabliſhed, that the mortgagor has an actual eſtate in equity, which may 
be deviſed, granted, and entailed ; that the entails of it may be barr-d by fi e and recovery; but that he only holds the p- f- 
ſeſtion of the lang, and receives the rents of it, by the will or perauſlion of the mortgagee, who may by ejectment, without 
giving any notice, recover againſt him or his tenant. In this reſpect the eſtate of a mortgagee is inferior to that of a tenant at 
will. In equity, the mortgagee is conſidered as holding the lands only as a pledge or ſecurity for payment of his money. Hence 
a mortgage in fee is conſidered only as perſonal eſtate in equity, thouyh the legal eſtate veſts in the heir in point of law 
Hence allo a mortgagee, though in poſſeſſion, will, in caſe of a hving vacant, be compelled in equity to preſent the nomi- 
pee of the mortgagor to it, —r ven though nothing but the advowſon is mortgaged to him. On the ſame principle there is a 
pelliſſio fratris; and tenantcy by the curteſy, of an equity of <7 "uae Caſborne v. Scarfe, 1. Atk. 603. Keeche v. Narue, 
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Lib. 3. Cap. 5. Of Eſtates Sect. 333, 334. 


Sect. 333. 
FT EM, ficome home poit faire A LS O, as a man may make a 


feolfinent en fee en mort- feoffment in fee in morgage, 
gage, ifſint home poit faire done ſo a man may make a gift in tay le 
en taile en mortgage, & un las in morgage, and a leaſe for terme 
pur terme de vie, ou pur terme of life, or for terme of yeares in 
des ans en mortgaze. + Et touts morgage. And all ſuch tenants are 
tiels tenants ſont appels te- called tenants in morgage, accord- 
nants en mortgage, ſolongue ing to the eſtates which they 
les eftates que ils ont en la terre, have in the land, &c. 


Sc. 
This ſection upon that which hath beene ſaid needeth no further explication. 


| Sect. 334. 
UE le feeffor pa- JT E M. þ feoff= ALSO, if a feoffment 


tera a tiel jour, ment ſoit fait en be made in mor- 
Albeit conditions Mortgage ſur condi- gage upon condition, 


bee not favoured, yet they ion, que le feoffor that the feoffor ſhall 


are not alwayes taken lite- , 
rally, but in this caſe the Payera liel ſumme a pay ſuch a ſumme at 


law enableth the heire that iel jour, &c. come eſt ſuch a day, &c. as is 
was not named to performe 


the condition for foure cau- 1 enter eum per lour betweene them by 
ſes. (1) fait endent accorde their deed indented 


27. H. 8. 19. b. 


Lib. 8. fol. 91. Frances caſe, £7 
(1. Roll. 426.) Sc. 


Firſt, Becauſe there is a 


(Poſt. 219. b.) 


day limited, ſo as the heire 
commeth within the time 
limited by the condition, for 
otherwiſe he could not doe 
it, as ſhall be ſaid hereafter 
in this chapter. 

Secondly, For that the 
condition deſcends unto the 
heire, and therefore the law 
that giveth him an intereſt 
in the condition, giveth him 
an abilitie to pertorme it. 

Thirdly, For that the feof- 
fee doth receive no dammage 
or prejudice therby (all theſe 
reaſons are expreſly to be 
collected out of the words 
of Littleton). And theſe 
things being obſerved, 

Fourthly, The intent and 
true meaning of the condi- 
tion ſhall be performed. And 
where it is here ſaid, that the 
heire maytenderaljour aſſeſſe, 
Sc. herein is implyed, that 


& limit, coment que le 


feoffor moruſt devant 


le jour de payment, 
Sc. uncore ſi le heire || 
le feoffor paya meſme 
le ſumme & de money a 


meſine le jour a le 


feoffee, ou tender a 


luy les deniers, et le 


Jeaffee ceo refuſa de 


receiver, donque poit 
Heire entrer en le ter- 
re; et uncore le con- 


dition eft, que fi le 


feaffour payera tiel 
ſumme a tel jour, &c. 


nient feaſant menti- 
on en tle condition 


agreed and limited, 
although the feoffor 
dyeth before the day 
of payment, &c. yet 
if the heire of the 
feoffor pay the ſame 
ſumme of money at 
the fame day to the 
feoffee, or tender to 
him the money, and 
the feoffee refuſe to 
receive it, then may 
the heire enter into 
the land ; and yet the 
condition is, that if the 
feoffor ſhall pay ſuch 
a ſumme at ſuch a day, 
&c. not making men- 


4 Aſcun 


int home poit faire done en taile en mortgage, not in L. and 11. or Roh. 
+ enter—perenter, L. and M. and Roh. ae added in L. and M. and Roh, 
M. nor Roh. 


+ Et not in L. and M. nor Roh. 
¶ de money not in L. and 


Doug. 21. Moſs v. Gallimore, ib'd. 266. Amherſt v. Dawling, 2. Vern. 40m. Gally v. Selby, Stran. 403. Gardner v. 
Griffith, 2. P. Will. 404. Mackenzie v. Robinſon, 2. Atk. 559. — In this light che legiſlature has viewed the different 
eſtates of mortgagor and mortgagee in the ſtarutes of the th of Will. and M. c. 25. and 9. Ann. c. 5. — As to the 
nature of an equity of redemption ; — originally there was no right uf redemption in the mortgagor. Lord Hale, in 
the caſe of Roſe Carrick v. Barton, 1. Chan. Ca. 219. ſays, that in the 14th year of Richard II. the parliament would not 
admit of redemption. See the printed Rolls, vol. 3. p. 279. It was, however, admitted not long after. But after its admiſ- 
fion, if the money was not paid at the time appointed, the-eſtate became liable, in the hands of the mortgagee, to his legal 
charges, to the dower of his wife, and to eſcheat; and it was as opinion, that there was no redemption againſt thoſe who 
came in by the poſt. This introduced mortgages for long terms of years. Theſe are attended with this particular advantage, 
that on the death of the mortgagee, the term and the right in equity to receive the mortgage debt veſt in the ſame perlen: 
whereas, in caſes of mortgages in fee, the eſtate, on the death of the mortgagee, gocs to bis heir, or deviſce, and the mo- 
ney is payable to his executor or adminiſtrator. This produces a ſeparation of rights, that is often attended with great incon- 
venience, both to the mortgagor and mortgagee. On the other hand, in caſe of mortgages for years, there is this defect, that 
if the eſtate is forecloſed, the mortgagee will be only intitled for his term.— To guard againſt which, it has been thought ad- 
viſeable to make the mortgagor covenant, that, on nonpayment of the money, he will not only confirm the term, but con- 


vey the freehold and inheritance to the mortgagee, or as he ſhall appoint, diſcharged of all equity of redemption. The dif- 


——_— 2 a truſt and an equity of redemption, is obſerved by lord Hale in the caſe ot Powlett and the Attorney- gene- 
ra ard. 465. 

; ( 1) V. T. 15. Jac. Aſter covenant to fand ſeized to the uſe of B. and his heirs, with proviſy of revocation on payment to B. and 
his ; B. dies; he may tender to the heir, and revoke. Allen's caſe, Ley, 55. 6» Hal. MSS. 


Lib. 3. 
daſcun payment de- 
tre fait per ſon herre, 
mes pur ceo que le 
heire ad intereſſe de 
droit en le condition, 
Se. et Pentent fuit 
Jorſgue que les deni- 
ers ſerront paies al 
four afſeſe, &c. & le 
ferffee n ad pluts dam- 
mage, fi il ſoit pay 
perl heire, que s il fit 
pay per le pier, c. 
et pur ceſt cauſe, ſi le 
heire paya les deni- 
ers, ou tendera les 
deniers a le jour af- 


upon Condition. 


tion in the condition 
of any payment to bee 
made by his heire, but 
for that the heire hath 
intereſt of right in 
the condition, &c. 
and the intent was but 
that the mony ſhould 
bee payed at the day 
aſſeſſed, &c. and the 
feoffee hath no more 
loſſe, if it be paid by 
the heir, then ili were 
paid by the father, 
&c. therefore if the 
heire pay the money 
or tender the mone 


the executors or admini- 
ſtrators of the morgageor, or 
in default of them the ordi- 
nary may alſo tender, as ſhall 
be ſaid [/] hereafter in this 
chapter. But what if the 
condition had beene, if the 
morgageor or his heires did 
pay, &c. and hee dyed before 
the day without heire, ſo as 
the condition became impoſ- 
ſible, here it is to be obſerved, 
that where the condition be- 
commeth impoſſible to be per- 
formed by the act of God, as 
by death, &c. the ſtate of the 
feoffee ſhall not be avoyded, 
as ſhall bee ſaid hereafter in 
this chapter. And therefore 
the law here inableth the 
heire (of whom no mention 
was made in the condition} 
to pertorme the condition, 
leaſt the inheritance ſhould 


Sec. 334. 
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71 vid. Sed. 337. 


be loſt, wherein divers diver- 
ſities are worthy of obſerva. 
tion. (1) | 
Firſt, betweene a condi. 
tion annexed to a ſtate in 
lands or tenements upon a 
teoffment, gift in taile, &c. 
and a condition of an obli- 
£2tion, recognizance, or ſuch 
tke, [g] For if a condition [2] PI. Com. 456. Wrothe's caſe, 


at the day limited, &c. 
and the other refuſe it, 
he may enter, &c. But 
if a ſtranger of his own 
head, who hath not 
any intereſt, &c, will 
tender the aforeſaid 


eſſe, Sc. et lauter ceo 
refuſa, il poet entrer, 
Sc. Mes ſi un eftran- 
ger deſa teſte demeſne, 
gue nad aſcun inter- 
eſſe, &c. voile tender 
les * avantdits deni- 


a annexed to lands bee poſſible 14 H. 7: 3. 15- H. 7. 1. 14. E. 44 
ers al feglfee a le jour money to the feoffee at the making of the condi. 3 38. ll. C. 2 31 hp 
aſſefſe, le feaffee u eft at the day appointed, tion, and become impoſſible by 
+ pas tenus de ceo re- the feoffee is not che a of God, yet the ſtate 

[ 2 of the feoffee, xc. ſhall not bee 
cet ver. bound to receive it. avoyded. As if a man ma- 


keth a feoffment in fee upon condition, that the feoffor ſhall within one yeare goe to the 
citie of Paris about the affaires of the feoffee, and preſently after the feoffor dyeth, ſo as 
it is impoſſible by the act of God that the condition ſhould be performed, yet the eſtate of 
the feoffee is become abſolute ; for though the condition be ſubſequent to the ſtate, yet there is 
a precedency before the re-entry, viꝝ. the performance of the condition, And if the land 
ſhould by conſtruction of law be taken from the feoffee, this ſhould work a dammage to 
the feoffee, for that the condition 1s not performed which was made for his benefit. And 
it appeareth by Littleton, that it muſt not be to the dammage of the feoffee ; and ſo it is 
if the feoffor ſhall appeare in ſuch a court the next tearme, and before the day the feoffor 
dyeth, the eſtate of the feoffee is abſolute. [] But if a man be bound by recognizance 
or bond with condition that he ſhall appeare the next tearme in ſuch a court, and before 60. 18. E. 4. 17. 9. Alis. 26a. 
the day the conuſee or obligor dyeth, the recognizance or obligation is ſaved ; and the rea- Dyer lib. 5. 22. Laughter's caſc. 
ſon of the diverſitie is, becauſe the tate of the land is executed and ſettled in the feoffec, and 38. H. 6. 2. 
cannot be redeemed back againe but by matter ſubſequent, v:z. the performance of the con- 
dition. But the bond or recognizance is a thing in action, and executory, whereof no ad- 
vantage can be taken untill there be a default in the obligor ; and therefore in all caſes where 
a condition of a bond, recognizance, &c. 1s poſſible at the time of the making of the condi- 
tion, and before the ſame can be performed, the condition becomes impoſſible by the act of God, 
or of the law, or of the obligee, &c. there the obligation, &c. is ſaved, But if the condi- 
tion of a bond, &c. be impotfible at the time of the making of the condition, the obligation, 
&c. is ſingle. And fo it is in caſe of a feoffment in fee with a condition ſubſequent that is im- 
poſſible, the tate of the feoftee is abſolute ; but if the condition precedent be impoſſible, no 


ſtate 


(4) 15. H. 7. 18. 31. H. 6. barre 


Fleta lib. 4. cap, g. & B 
Britton ups "36 dug n 


* qvantdits not in L. and M. but in Roh. + pas not in L. and M. but in Roh. 


(1) Lord Coke here conſiders the eſfect of impoſſible conditions. iſt. Where they are poſſible at the time of their creation, 
but afterwards become impoſſible; and he diſtinguiſhes that impoſſibility which is produced by the act of God, and that which is 
produced by the act of the party. 2dly. When they are impoſlible at the time of their creation. 3dly. When they are againſt law, 
either as mala prohibita, or mala in ſe,—4thly. When they are repugnant to the graut by which they are created, or to the eſtate 
to which they are annexed. It ſhould be obſerved, that a condition is then only confidered in the eye of the law as impoſſible at the 
time of the creation, if it cannot by any means take effect. Such is the caſe put by lord Coke, that the obligee ſhall go from the 
church of St. Peter at Weitminſter to the church of St. Peter at Rome, within three hours. But if it only be in an high degree im- 
probable,and ſuch as is beyond the power of the obligee to effect, it is not then conſidered as impoſſible. See the caſes of this nature 
in 1. Roll. Abr. 419. 429. — It is ſaid, that if the condition of a bond be to pay a certain ſum, or to do any other act, out of his 
Majeſty's dominions, the condition is void, and the bond is fingle, becauſe the performance of it cannot be tried. See 21. Edw. 
4.10.—lt was upon a ſimilar principle, that if a man profeſſed himſelf a monk in a religious houſe beyond ſeas, it was no diſability, 
becanſe the fact could not be tried. For the only method which the law had to know if a man was profeſſed; was to iſſue a 
writ in the king's name to the biſhop of the dioceſe, commanding him to certify if ſuch a monk was profeſſed in ſuch a houſe 
in ſuch a place within his dioceſe. But this method could not be uſed with reſpect to foreign profeſſions, as the biſhop was 
not bound to obey the king's writ, and might certify either true or falſe, without ſubjecting himſelf to puniſhment. For this 
reaſon no notice was taken in our law of foreign profeſſion. — Thus L. Rolle, 2. Abr. 43- ſays, ** If an Engliſhman goes into 
& France, and there becomes a monk, he is, notwithſtanding, capable of a grant in England ; for that ſuch profeſſion is not 
« triablez and alſo, for that all profeſſion is taken away by the ſtatute; and, by our religion, now received, ſuch vows and 
„ profeſſion are held void. I have heared,” continues he,“ that this was in 44. Eliz. in one Ley's caſe, reſolved accord- 


* ingly by all the juſtices in Chancery-lanc.“ 


Lib. z. Cap. 5. Of Eſtates Sect. 334. 


(1. Leo. 229. 1. Roll. Abr. 420. ſtate or intereſt ſhall grow thereupon. And to illaſtrate theſe by examples you ſhall under- 
Cro. El. 291.864.) (find; a man be bound in an obligation, &c, with condition that it the obligor doe goe 
14+ RIS 15 ws” wm from the church of St. Peter in Weftminfler to the church of Se. Peter m Rowe within three 
libs. fo. a. Laughter's cafe, & hours, that then the obligation thall be voyd, The condition is yoyde and umpeflible, and 


75. 39. H. g. 3. 17. H. 6. Obli- the obligation ſtandeth go d. 


gat. 18. 5. El. Dier 222. And fo it is if a feoffment be made upon condition that the feoffee ſhall goe as is aforeſaid, 
the ſtate of the feotfec is abſolute, and the condition impothble and voyde. 

pl. Com. Fuller's caſe, 472. * If a man make a leaſe for life upon condition that if the leſſee goe to Rome, as is afore- 

(1. Roll. Abr. 418, Polt. 217. b. faid, that then he (hall have a tee, the condition precedent is impoſlible and voy de, and ther- 

218.) tore no fee fimple can grow to the leflee, 


, It a man make a feoftment in fee upon condition that the feoffee ſhall re-enfeoffe him be- 
35. H. 6. tit. barre 262. 37. UH. f - : Pp "A" DI ; 
6. barre 60. e. E. 3. 9. 9. Ela. fore fuch a day, and before the day the ſeoffor diſteiſe the teoltee and hold him vut by tore 
Dyer 262. 28. II. 8. 30. untill the day be paſt, the ſtate ot the teoffee is abſolute, for“ the teoftor is the cauſe wheres 
(Sch Rep. 8z. a. 92. a. Hob. 24) fore the condition cannot be performed, and therefore ſhall never take advantage for non- 
[i] 4. H. 7. 4. 30. H.8. Dyer 42. e wn thereof. [/]” And ſo it is if A. be bound to . that J. S. thall marry Fane C. 
11. H. 4. 57. in protection. 10. efore ſuch a day, and before the day B. marry with Fane, he ſhall never take advantage of 
H. 7. 18. the bond, for that he himſelfe is the imeane that che coudition could not be performed. And 
(Doc. Pla. 230.) this is regularly true in all caſes, 
[4] Vid. Bracton, Britton, Fleta But it is commonly holden [ that if the condition of a bond, &c. be againſt law, that the 
ubi ſupra. bond itſelfe is voyd. 2 . 
Bracton lib. g. fol. 100. 2. Hl. but herein the law diſtinguiſheth between a condition againſt law for the doing of any a& 
4. 9-8. E. 4. 12. b. 2.E.4-2.& that is malum in ſe, and a condition againſt law (that concerneth not any thing that is 
3. 4. H. 7. 4. b. 10. H. 7.22. alum in ſe) but therefore is againſt law, becaule it is either repugnant to the ſtate, or a- 


= we Fr 2 3 2 by gainit ſome maxime or rule in law. And theretore the common opinion is to bee underſtood 


> 1-4 2 of conditions againſt law for the doing of ſome act that is malum in ſe, and yet therein alſo 
(2. Ven. 109.) the law diſtinguiſheth. As if a man be bound upon condition that he ſhalt kill J. S. the bond 
1s voyde. 


(Pl. com. Browning's caſe 133- But if a man make a feoffment upon condition that the feoffee ſhall kill J. S. the eſtate is 
abſolute, and the condition voyd 
Poſt. Se. 360. 10. Rep. 38. Tf a man make a feoftment in fee upon condition that he ſhall not alien, this condition is 
Hob. 170. 1. Roll. Abt. 419) | repugnant and againſt law, and the ſtate of the feoffee is abſolute (whereof more ſhall bee 
laid in his proper place). But if the feoffce be bound in a bond, that the feoffee or bis 
 heires ſhall not alien, this is good, for he may notwithſtanding alien if he will torfeit his 
bond that he himſelfe hath made. 
7. H. 6. 43- b. 21.H.6. 33-21. Sg it is if a man make a feoffment in fee upon condition that the feoffee ſhall not take the 
* 7+ 11. 21. H. 7. 30. 20. E. 4. profits of the land, this condition is repugnant and againſt law, and the ſtate is abſolute. 
(Moore 810. Poſt. 229.) But a bond with a condition that the feoffer ſhall not take the profits is good. If a man 
Pl. Com. in Biowning's caſe 133. be bound with a condition to enfeoffe his wife, the condition is voide and againſt law, be- 
a. 27. II. 8. | cauſe it is againſt the maxime in law, and yet the bond 1s good; bur if he be bound to 
his wife money, that is good. £t fic de fimilibus, whereof there bee plentifull authorities in 
our bookes (1). 


Yide — 92 5. Tender les deniers al jour afſeſſe, &c. Note, hereby is implyed, that albeit a 
(s- Rep. 214.) convenient time before ſun ſet be the laſt time given to the feoffor to tender, yet if he tender 


it to the perſon of the morgagee at any time of the day of payment, and hee reſuſeth it, 
the condition 1s ſaved for that time. 


1 poet enter, Sc. And ſo may his heire after his death. 


Mes fi eftranger de ſ# teſte demeſne, que nad aſcun intereſſe, &c. 
voile tender les avantdits deniers al feoffee al jour aſſeſſe, le feoffee n'eft 


Vide led. 401. Hill. 28. Elis. Pas tenus de ceo recetver. Nota, by this period and the (c.) it is implyed, that if the 
in Banco Regis imer Watkins & morgager dye, his heire within age of 14 yeares (the land being holden in ſocage), the next 
Aſtwick pro terris in Com. De- of kinne to whom the land cannot deſcend being his gardian in ſocage may tender in the 
von. 45. E. g. tit. Releaſe 2B. name of the heir, becauſe he hath an intereſt as gardian in ſocage. Alſo if the heire be with- 
2. E. 1. tit. Annuity 31. 33. H. in age of 21 yeares, and the land is holden by knights ſervice, the lord of whom the land is 
i Tak 34. Moore 222. Poſt. holden may make the render for his intereſt which hee ſhall have when the condition is per- 
225. b. 225-3.) formed, for theſe in reſpect of their intereſt are not accounted eſtrangers. 
But if the heire be an ideot, of what age ſoever, any man may make the tender for him in 
_ of his abſolute diſability, and the law in this cate is grounded upon charity, and fo in 
like caſes. 


36. Il. 6. tit. barre 166. 2g. E. Le Jeoffee n'eſt pas tenus de ceo receiver. And note that Littleton faith, 


1. tit. Annuitie 51. 33- E. 3. that hee is not bound to receive it at a ſtranger's hand, But if any ſtranger in the name 
judgement. 254- 


(1) It is obſerved in 1. P. W. 189, that“ all inſtances of conditions againſt law, in a legal ſenſe, are reducible under one of theſe 
te three heads; either, to do malum in ſe, or malum prohibitum; 2dly, to omit the doing of ſomething that is a duty; zdly, to en- 
& courage ſuch crimes and omiſſions. And ſuch conditions as theſe, the law will always, and without any regard to circumſtauces, 
« defeat,” It is not within the plan of theſe notes to enumerate, or diſcuſs, the various iuſtances in which the conditions of bonds 
have been held unlawful at law, or in equity. Thoſe which chiefly deferve conſideration are ſuch as relate to, 1ſt, Bonds given for 

rocuring marriages, or what is uſually called marriage brokage. See Hall v. Potten, 3. Levinz. 411. Shower's Par. Cas. 76. 
— Par. Cas. 60. Scribblehill v. Brett, Brown's Parl. Caſes 57. Heat v. Allen, 2. Vern. 588. Cole v. Gibſon, 1. Vez. 503. 
2dly, Bonds reſtraining the obligor from a free exerciſe of a trade. Here, if the reſtraint be qualified, ſo as only to take in a 

articular place, and the breach of the condition tends apparently to the detriment of the obligee, and a conſideration is given 

y the obligee to the obligor for executing the bond, the condition will rot be impeached either at law or in equity. See 
1. P. W. 190. 191- 10th Mod. 133, 3dly, Bonds of reſignation, The validity of thele bonds, and the propriety of their being 
ſupported, contidered as a matter of policy, was moſt elaborately and ably diſcuſſed iu the great cauſe of the biſhop of London 
and Fytche, heard on appeal in the Houſe of Lords in May 1783. A ſtate of this caſe, and of the arguments and ſpeeches of the 
lords, prelates, and judges who ſpoke when it was beard before the Lords, is to be found in Mr. Cunningham's Law of Simony. 
Alt ſeems to be ſettled, that if a hond is given with a condition to do ſeveral things, and only ſome of them are againſt law, 
the bond ſhall be good as to the doing the things agrecable to law, and only void as to thoſe which are againſt law. Norton 
v. Sims, Hob. 14. Moſdell v. Middleton 237. Pearſon v. Humes, 229. Cheſman v. Nainby, lord Raymond 145+ 
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LT memorandum 

ue en tiel cas, 
Fou tiel tender de 
le money eſt fait, &c. 
& le fooffee de receiver 
ceo refuſa, per que le 
 feoffor ou ſes beires 
entront, Sc. donque 
le feoffee nad oo 
remedy d aver le mo- 
ney fer le common 
ley, pur ceo que il 
ferra rette ja follie 
que il refuſa le money 
quant un loyal tendre 


de ceo fuit fait a luy. 


off ereateins 


upon Condition. Sect. 3 35. 


Sect. 335. 


ND be it remem- 


bred that in ſuch. 


caſe, where ſuch ten- 
der of the money 1s 
made, &c. and the 
feoffee refuſe to re- 
ceive it, by which the 
feoffor or his heires 
enter, &c. then the 
feoffee hath no reme- 
dy by the common law 
to have this money, 
becauſe it (ſhall be ac- 
counted his owne fol- 
ly that he refuſed the 
money, when a lawful 
tender of it was made 
unto him. (1) 


of the morgageor or his heire (without his conſent or privity) tender the money, and the 
morgagee accepteth it, this is a good ſatisfaction, and the morgageor or his heire agreeing 
thereunto may re-enter into the land, omnis ratihabitio rrtrꝭ trahitur & mandato & guiparature 
But the morgageor or his heire may diſagree thereunto it he Will. 


TENDER de le 
money eſt fait, &c. 


Here is implyed at the due 
time and place according to 
the condition, 

Entront, Ec. vis. 
into the lands or tenements. 


Donque le feaſfee n'ad 
aſcun remedie d aver le 
money per le common 
ley, Fe. And the recafon 


is, becauſe the money 18 col- 
larerall to the land, and the 
feoftee hath no remedie ther- 
fore. 

It an obligation of an hun- 
dred pound be made with con- 
dition for the payment of 
fifty pound at a day, and at 
the day the obligor tender the 
money, and the obligee re- 
faſeth the ſame, vet in action 


— 


of debt upon the obligation 


if the defendant plead the tender and refufall, he muſt alſo plead that he is yet ready to pay 
the money, and tender the ſame in court. But if the plaintite will not then receive it, but take 
ue upon the tender, and the ſame be found againſt him, he hath loſt the money for ever. 

If a man be bound in 200 quarters of wheat for deliverie of a 100 quarters, if the obli- 
gor tender at the day the 100 quarters, &c- he hall not plead wxcore priff, becauſe albeit it be 
the parcell of the condition, yet they be bona peritura, and it is a charge for the obligor to 
keep them. And the reaſon wheretore in the cafe of the obligation the ſumme mentioned in 
the cot dition is not loſt by the tender and refuſall, is not only for that it is a duty and parcel 
of the obligation, end therefore is not loſt by the tender and refuſall, but al ſo for that the 
obligee hath remedy by law for the ſame. And in this caſe, liberata pecunia nor liberat 


But if a man make a fingle bond, or knowledge a ſtatute or recognizance, and afterwards 
made a defeaſance for the payment of a lefler ſum at a day, if the obligor or conufor tender 
the leſſer ſumme at the day, and the obligee or conuſee refuleth it, he ſhall never have any 
remedy by law to recover it, becauſe it is no parcell of the ſam contained in the obligation, 
ſtatute or recognizance, being contained in the defeaſance made at the time or after the obli- 


(Ant. 180. b. Poſt. 245. 8. 258.2.) 
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8. F. . tit. Aff. 389. 31. AM. 32. 


(2. Roll. Abr. 523.3524. Sid. TH 
394+ 365.) 


22. H. 6. 39. 21. E. 4. 25. 

22. E. 3. 5. 

Lib.g. to. 79. H. Peytoe's caſe. 
(2 Roll. Abr. 52g. Dyer 24. b. 
25. & Cont.) | 


8. E. 2. tit. AT 389. 


(2. Saun, 48.) 

7- II. 4. 18. 5. Mar. Dier. 150. 
21. E. 4. 28. 22. E. g. 5.39. H. 6. 
2. b. 17. Al. pl. 2. 20. E. 4. I. 
b. 9. II. 6. 16. 36. II. 6. 26. 15. 
E. 4. 1. 16. H. . 13. 18. E. 3.53. 


gation, ſtatute, or recognizance. And in this caſe in pleading of the tender and refuſall the 
partie ſhall not be driven to plead, that he is yet ready to pay the fame or to tender it in court: 
neither hath the obligee or conuſee any remedy by law to recover the ſumme contained in the 
defeaſance. [o] And ſo it is if a man make an obligation of 100 pound with condition for 
the deliverie of corne or timber, &c. or for the performance of an arbitrement, or the doing 
of any act, &c, This is collaterall to the obligation, that is to ſay, is not parcell of it, and 
theretore a tender and refuſal} is a perpetuall barre (2). 

But it a man be bound to make a feoffment in fee to the obligee, and he make a leate and a 
releaſe to him and his hcires, albeit this be a collaterall condition, yet is it well performed, 
becauſe this amounts in law to a feoffment (3). | 


Money, moneta, legalis moneta Angle, lawfull money of England, 
cither in gold or ſilver, is of two ſorts, viz. the Engliſh money coyned by the king's 
authoritie, 


7. E. 4. 4. b. 19. H. 8. 12. 
nne 5 5 _ 
22. H. 6. 39. tit. Abatement 11. 
49. E. g. 3. 19. H. 6. 12. 

{o] HenryPctoc's cafe, ubi ſupra. 
31. Aff. 25. 11. H. 4-83. 1. H. 6. 
8. 1. E. 4. 17. E. 4. 3. Pl. Com. 
Fogaſſc's caſe, ſo. 6 

(Noore 36. 37. Poſt. 236. b.) 


Lib. 3. fo. 114. 115. 
Wade's calc, lib. g. fo. 78. 


(1) Here the performance of the condition is excuſed by the default of the feoffee or obligee, viz. by tender and refuſal. 
It is alſo excuſed, 1. By his abſence in thoſe caſrs where his preſence is neceffary for the performance of the condition. 2 By 
his obſtructing or preventing the performance. And 3. By his neglecting to do the firſt act, if it is incumbent on him to perform 
it, See the caſes in 1. Roll. Abr. 457. 458. It is alſo exculed, in tome caſes, by his not giving notice to the feoffee or obligee. 
See 1. Roll. Abr. 463. 467. 468. a 

(2) In the toth, 11th, and 12th editions, there is in the margin a reference to 3. Cro. 755-3 but there is no ſuch page in that 
volume of Croke. Moſt probably it is miſprinted for 1. Cro. 755. Cotton v. Clifton, where it was held, © that where an obliga- 
1 tion is made, and afterwards a defeaſance is made thereof, if he pays a leſs ſum ; there, if he pleads the defeaſance and the 
* tender of the leſſer ſum, he need not to ſay tout temps priſt; for, by the tender, he was diſcharged of all: but otherwiſe it is 
of an obligation with a condition to pay a leſſer ſum.” 

(3) None of the authorities in the margin go to this point. In Plo. 156. it is laid down that a leaſe and releaſe may be pleaded 
as a feoffment ; and 1. Finch. 48. and 2. Finch. 68. it is ſaid that a leaſe and releaſe amounts to a feoffment. But this muſt be 
underſtood with ſome qualitications, as the operation of a teoffment is, in fome inſtances, much more forcible, and of courſe 
may be much more beneficial to the perſon entitled to the benefit of the condition, than the operation of a leaſe and releaſe. The 
nature of a feoftment will be fully conũdered in one of the notes to the chapter of Releaſes, 


3'V 


Lib. 3 


(5. Rep. 114. Wzde's eafe 2 Inf. authority, or forraine coyne by proclamation made currant within the realme. Coyne, cuna 


Cap. 5. Of Eſtates Sect. 336. 


379. 742. 3- Inl. 93.) dicitur a cudendlo, of coy ning of money. In French, coine lignifieth a corner, becauſe in an— 


cient time money was ſquare with corners, as it is in ſome countries at this day, Some ſay 
that coine dicitur à xo, id oft communis, quod fit omnibus rebus communis Moneta dicitur à 
monendo, not only becauſe he that hath it, is to be warned providently to uſe it, but alſo be- 
cauſe nota illa de authore & walore admonet, Pecunia dicitur a pect, bea ſts, ounestuim veterum 
divitiee in animalibus conſiſiebant ; and it appeareth that in Homer's time, there was no money 
but exchange of cattell, &c. (1) | | 

Nummus, amo rd ve, quia leve fit non natura. Vide “ the ſtatute of 9. H g . of the noble, halfe 
noble, and farthing of gold, which is the tourth part of a noble, and that is twenty pence, 


Ariſtotle, lib. 5. cap. 8. 

{Cro. Car. 89. Trover and Conver- 
hon lies for money out of a bag.) 
*) 2. H. 5. ſtat, 2. cap. 7. 

fs EI. 841.) 


. Dect. 336. 
12. E. 3. Condic. 8. 13. Ed. g. ET S'1l faile de 


ibid. 10. 12. Al. 5G» 
Plo. 481. 


JTEM /, fe:ſſment ALSO if a feoffment 
pair les de- ſoit fait fur tiel be made on this con- 
mers, Sc. condition, que fi le dition, that if the feof- 


If a man make a feofee paya al feof= fee pay to the feoffor at 


1 f lands, 1 
* and to hold Jor a tiel jour inter eux ſuch a day between them 


(3 Rep. 117.) 


Li. 5. fo. 96.97. Goodale's ceſe. 


{3. Rep. 42. b.) 


{2. Cro. 9. 245.) 


to him and his heires, 
upon condition, that 
it the feoffee pay to 


the feoffor at ſuch 


a day twenty pounds, 
that then the feoffee 
{hall have the lands to 
him and his heires, if 
the condition had not 
procceded further, it 
had been void, for that 
the feoffee had a fee 
ſimple by the firit 
words, and therefore 
the words ſubſequent 
are materially added, 
(and if he faile to pay 
the money, &c.) 


Le ſecond feof 


fee voile tender 


le ſumme des de- 
niers, Sc. 
Albeit the ſecond 


feoffee bee not named 
in the condition, yet 


ſhall hee tender the 


ſumme becaule he is 


privie in eſtate, and 


in judgment of law 
hath an cttate and in- 
tereſt in the condi— 
tion, (as Lifiieton here 
ſaith) for the ſalvation 
ot his tenancy. id. 
Sed. 334. And note, 
he that hath intereſt in 
the condition on the one 
ide, or in the land on 


Li. 5. Jo. 114. 115. Wade's caſe the other, may tender. 


Ard it is to bee ob- 


ſon lenducie. 


limit xxl.“ adonques le 


feaffee avera la terre 


a luy et a ſes berres; et 
il faile de payer les de- 
niers a le jour + aſſeſſe, 
+ gue adonque bien lijt a 
le feoffor ou a ſes Hei res 
dentrer, Sc. et puis 
devant le jour aſſeſſe, 
le feoffee venda la 
terre a un auter, ef 
de ceo fait feoffment a 
ſuy, en c eſt caſeſi le ſe- 
cond feoftee voile ten- 
der le ſumme ae les de- 
niers a le jour aſſeſſe a 
le feoffor, et le feoffor 
ceo refuſa, Sc. donque 
le ſecond feoffee ad 
Mate en la terre clere- 
ment ſans condition. 
Et la cauſe et, pur ceo 
gue le ſecond feoffee a- 
Voit intereſt en le condi- 
tion pur ſalvation de 
Et en 
ceſt caſe il ſeinble que jt 
le primer fegſſee apres 
liel vcuder de la terre, 
voile tender le money a 


limited, twenty pounds, 
then the feoffee ſhal have 
the land to him and to 
his heires ; and if he faile 
to pay the money at the 
day appointed, that then 
it thall be lawfull for the 
feoffor or his heires to 
enter, &c. and after- 
wards before the day 
appointed the feoffee ſel 
the land to another, and 
of this maketh a feoffe- 
ment to him, in this caſe 
if the ſecond feoffee wil 
tender the ſum of money 
at the day appointed to 
the ſeoffor, and the feof- 
forrefuſcth the ſame, &c. 
then the ſecond feoffee 
hath an eſtate in the land 
cleerely without condi- 
tion. And the reaſon is, 
for that the ſecond feof- 
fee hath an intereſt in the 
condition for the ſafegard 
of his tenancy. Andin this 
caſe it ſeemes that if the 
firſt fteoftee after ſuch ſale 
of theland, will tender the 


le 


* que added in L. and M. and Roh. 


t aff — c. L. and M. 
L. and M. and Roh. fe 


Þ que added in Roh. but not in L. and M. l| ſon—!e 


(1) See the account given in Bla. Com. vol. I. ch. 3. cf his majeſly's prerogative reſpecting the coin of the kingdom; and 
ſee 5. Mod. 7. 2. Sal. 446. For the etymology of the word Steriing, fre Du Cange and Spelman's Gloflarics, under the word 
Eſterlingus; and Mr, Leake's Hiſtorical Account of Engliſh Money, page 20. Guincas took their name from the gold brought 
from Guinea by the African Company, who, as an encouragement to bring over gold to be coined, were permitted, by their 
Charter, to have their ſtamp of an elephant upon the coin made of the African gold. By a proclamation of the 22d of D: e-mber, 


2717, the guinea, which til] then had been current for 21 ſhillings and ſixpence, was reduced to 20 (hillings, and half-guineas, 
double guineas, and five pound p'eccs in proportion. | 
(2) See note 1. fol. 216. 


(3) And if at the time of the feoffment a purer or more weighty money were current, and before the day of payment coin of a 
Safer alloy is eſtabliſhed by pruclamation, a lender of the ſum iu that coin is good. Dav. Rep. 18. Note to the 11th edition, 


Lib. 3. 
le jour aſſeſſe, Sc. a 


le jeoffor, ceo ſerra 
ofſets bone pur ſalva- 
tion dieſtate de le ſe- 


208 


upon Condition. 


money at the day appoin- 
ted, &c. to the feoffor, this 
ſhall be good enough for 
the ſafegard of the eſtate 


Sect. 337. 


ſerved alſo, that the fe- 
offce may tender any 
money that is currant 
within the realme, al- 
beit it be forreine coine, 
ſo as it be currant by 


cond feoffee, -pur ceo of the ſecond feoffee, be- act of parliament, or 

3 by the king's procla- 
que le primer Feajfee cauſe the firſt teoffee WES mation, as hath beene 
Juit privie a le condi- privie to the condition, aid. 


and ſo the tender of either Tender le ſumme, 


tion, et iſint le ten- 
der de aſcun de eux 


deux eſt aſſets bone, &c. 


of them two is good e- 


nough, &c. (1) 


The feoffee may tender 
the money in purſes or 
bagges, without thewing 


or telling the ſame, for he doth that which he ought, oz, to bring the money in purſes or 
bagges, which is the uſuall manner to carry money in, and then it is the part of the party 
that is to receive it to put it out and tell it, 


Here it appeareth, that the firſt feoffee may, notwithſtanding 
his feoffinent, pay the money to the feoffor, becauſe he is partie and privie to the condition, and 
by his tender may ſave the eſtate of his feoffec, which in all good dealing he ought to doe. 


A primer feoffee. 


TTEM ji feoffement 

fort Jait ſur con— 
dition, Que fi le fe- 
offor paya certaine 
ſumme d argent al 
feoffee, adonques bien 
lirroit a feoffor et 
a ſes heires den- 
trer *: en ceſt caſe 
Ji le feoffor devie de- 
vant le payment fait, 
et I Hheire voile ten- 
der al fegſtee les de- 
niere, tiel tender eſt 
voyd, pur ces que le 
temps deins quel ceo 
doit eftre fait eſt paſſe. 
Car quaunt le condi- 
tion eſt, que ft le feof- 
for paya les denters 
al feoffee, &c. ceo oft 


tant a dire, que ſi le 


teoffor durant ſa vie 
paya les demers al fe- 
offee, &c. et quant le 
Jeoffor moriſi, aon- 


Sect. 337. 


ALSO if a feoffment 

bee made upon con- 
dition, that if the fe- 
offor pay a certaine 
ſumme of money tothe 
feoffee, then it ſhal be 
lawfull to the feoffor 
and his heires to en- 
ter: in this caſe if the 
feoffor die before the 
payment made, and the 
heire wil tender to the 
feoffee the money, ſuch 
tender is void, be- 
cauſe the time with- 
in which this ought 
to be done 1s palt. 
For when the con- 
dition is, that if the 
feoffor pay the money 
to the feoffee, &c. this 
is as much to fay, 
as if the feoffor du- 
ring his life” pay the 
money to the feoffce, 
&c. and whea the feot- 


"P85 diverſitie is plaine 
and evident, and agreeth 

with our (a) books, and (a) 14. II. 7. 31. 15. H. 7. 1. 
yet ſomewhat ſhal be ob- (Ant. 47. Poſt. 219. a. 
ierved hereupon: for here 2. Cro. 244. 
it appeareth, that. ſeeing (a. Ce. 70.) 
no time 18 limited, the law 
doth appoint the time, and 
that 1s, during the life of 
the feoffor. Wherein divers 
diverſities are worthy the ob- 
ſer vation: 

Firſt, Betweene this caſe 1 
that Littleton here putteth of 
the condition of a teoffment 
in fce, for the payment of mo- 
ney where no time is limited, 
and the condition of a bond 4 
for the payment of a ſumme b. 4. E. 4. 29. 9. E. 4. 22. 15, 
ot money where no time is li- E. 4. * 21. S 4. 38. b. 9 i 
mited : tor in ſuch a condition 3 4-4 * 28 n 
of a bond the money is to 
be payd preſently, that is, in 
convenient time. (5) And yet 
in caſe ot a condition of a bond 
there is a diverſitie betweene 
a condition of an obligation, 
which concernes the doing of 
a tranfitorie act without li- (1. Roll. Abr. 336.) 
mitation of any time, as pay- | 
ment of money, delivery of 
charters, or the like, for 
there the condition is to bee ; 
zerformed preſently, that is, - Ac. lam -7 0c 
in convenient time; and when 42 4 tons £7 
by the condition of the obli- 2 5 
gation the act that is to bee” T gp ER, 
done , 


A — — 322 
- Lt bo - © 0 * 


1. E. 3. 9. 33. H. 6. 45. & 48. 


(5) Lib. 6. fol. 30. 31. Boothic's 
Calc. 33. H. 6. 47. 48. 


2 


er. added L. and M. and Roh. & 


(1) In the ſame manner equity permits all perſons to redeem, who have any eſtate or inter-ſt in the equity of re- 
dew ption of the mortgagor 3 as tevant for life, remainder-man or reveriioner, zointreſs, tenant by the curteiy, by elegit, 
ſtatute merchant, or ſtaple, &c. All thete may redeem ; and volunteers are equally admitted to redeem, as purchaſers for a 
valuable confiveration. Howard v. Harris, 1 Vern. 193, 2. Eq. Caf. Abr. 594. The tenant for life aud jointteſs contribute, 
in the proportion of one-third, towards the redemption of the mortgage debt; the remainder- wan or reverſioner in the firſt 
Cale, and the owner of the tec in the other, contribute the other two-thirds. But the temainder-man or owner of the inhe- 
ritance mult come in to redeem in the life of the tenant for lite, or jointreſs ; for he cannot aſter their deceaſe compel a con- 
tribution from their aſſots. 1. P. Wiliiams 650. Cornith v. Mew, 1. Cha. Ca. 271. Preee. Cha. 62. Howel v. Price, 424. 
n what caſes the dowereſs will be permitted to redeem, is a queſtion which involves in it many points of great nicety. 'Che 
law requires a legal ſeiſin in the hutband ; and it is a ſettled point, that the wiſe cannot be endowed of a trult eſtate. Upon 
this principle, it was gencrally undcſtood that the wife was not intitled to ber dower out of an eſtate, which, at the time of 
har marriage, was ſubject to a mortgage in fee. But this, perhaps, was never formally determined, till the cafe of Dixon v. On- 
fl.w, decreed by lord Loughborough, and the other lords commithoners, on the 13th of November 1753, againſt the wife, with- 
out hearing the counſel for the heir- But the caſe is different with reipect to mortgages for terms of years. It may be obſerved here, 
iſt that at common law, if a leaſe be made for a term of years rendering rent, the wife is intitled to her dower of a 
third part of the reverſion by metes and bounds, and to a taird part of the rent; and execution will not ceaſe du- 
ring the term. 2dly. If the huſband makes a gift in tail, as the rent is payable out of, or in. reſpe& of, an et- 
tate of inheritance, the wife will be endowed of a third part of the rent. 3qly. If the huſband makes a leaſe for life, 
rendering rent, the wile is not intitled to her dower of the rent, becauſe it is not payable, ta this caſe, out of, or in reſpect of, 


8 
— — 
— 


—— 


. 
— 


Lib. 3. 


(6. Rep. 31. Boothic's caſc. 
Polt. 210. b.) 


(2. Roll. Abr. 496. 437. 


(* Boothie's caſe, ubi ſupra. 
(Doc. Pla. 269. 457) 


(Vide ant. ſect. 324.) 

Boathie's caſe. Ii. 6. fo. g1. lib. 2. 
fo. 79. b. Seignior Cromwell's 
caſe. 44. E. 2. 9. 21. E. 4. 41 
2. E. 4. 3. 4+ 19. H. 6. 67. 73. 
76. 4. E. 4. 4. b. 26. II. 8. 9. b. 


Cap. 5. 


done to the obligee is of his 
owne nature locall, for there 
the obligor (no time being 
limited) hath time during his 
life, to performe it, as to make 
a fteottment, &c. it the ob- 
ligee doth not haſten the fame 
by requeſt. In cate where the 
condition of the obligation 
is locall, there is alſo a diver. 
ſitie, when the concurrence 
of the obligor and the ob- 
ligee is requiſite, (as in the 
ſaid caſe of the teoftment) 
and when the obligor may 
pertorme it in the abſence of 
the obligee, as to knowledge 
ſatisfaction in the court of 
Kings Bench,(*)althoughthe 
knowledge of ſatisfaction is 
locall, yet becauſe he may doe 
it in the abſence of the obli- 
gee, he muſt doe it in conveni- 
ent time, and hath not time 
during his lite. 

Another diverſity is, where 
the condition cuncerneth a 
tranſitory or locall act, and is 
to be pertormed to the feottee 
or obligee, and where it is to 
be pertormed to a ſtranger: as 
if A. be bound to B. io pay ten 
pounds to C. A. tender to C. 
and he refuſeth, the bond is 
forfeited, as in this fec- 
tion ſhall bee ſaid more at 
large. 

Another diverſitie is be- 
tweene a condition of an ob- 
ligation, and a condition up- 
on a teoftment, where the 
act that 1s locall 1s to be done 
to a ſtranger, and where to the 


Of Eſtates 


ques le temps de le ten- 
der eſt paſſe. Mes au- 
terment eft I ou un jour 
de payment eft limit, 
et le feoffor devie 
devaunt le jour, don - 
gue poet le heire ten- 
der les denters come 
eft avantdit, pur 
ceo que le temps de 
le tender ne fuyt paſſe 
per le mort del fe- 
offor. Auxy il ſemble 
* que en tel caſe I'ou 
le feoffor devy devant 
le jour de payment, /i 
les executors de le fo- 
offor tendront les de- 
niers al feoffee al jour 
de payment, cel ten- 
der oft aſſets bone; 
et jt le feoffee ceo re- 


fuſe, + les beires de 


feoffor potent entrer, 


Se. Et le cauſe eſt, 
pur ceo que les exe- 
cutors reprefentont le 


perſon lour tefta- 


tor, Cc. 


Sect. 337. 
for dyeth, then the 


time of the tender is. 
paſt. But otherwiſe it 
is where a day of pay. 
ment is limited, and 
the feoffor die before 
the day, then may the 
heire tender the mo- 
ney as is aforeſaid, for 


that the time of the 


tender was not paſt 
by the death of the 
feoffor. Alſo it ſeem- 
eth, that in ſuch caſe 
where the feoffor di- 
eth before the day of 
payment, if the exe- 
cutors of the feoffor 
tender the money to 
the feoffee at the day 
of payment, this ten- 
der is good enough; 
and if the feoffee re- 
fuſe it, the heires of 
the feoffor may enter, 
&c. And the reaſon 
is, for that the execu- 
tors repreſent the per. 


| ſon of their teſtator, 


&. (1) 


obligee or feoftor himſelfe. As it one make a feoffment in fee, upon condition that the feof- 
tee ſhall inteotte a ilranger, and no time limited, the feoffee ſhall not have time during his life 
to make the feoffment, tor then he ſhould take the profits in the meane time to his owne uſe, 
which the eſtranger ought to have, and therefore hee ought to make the feofiment as ſoone as 
conveniently he may, and fo it is of the condition of an obligation. But if the condition be, 


that the teoftce ſhall re- infeoffe the feoffor, there the feoffee hath time during his life, for 
the privitie of the condition between them, unleſſe he be haſtened by requeſt, as ſhall bee 
ſaid hereafter, | 
6 Another diverſitie is, when the obligor or feoffee is to enfeoffe a ſtranger, as hath been ſaid, 
(Vide poſt. ſeft. 352. 339.334. and when a ſtranger is to infeoſſe the feoffee or obligee: as if A. iufeoffe B. of Black Acre, 
upon condition that if C. infeoffe B. of White Acre A. ſhall re-enter, C. hath time during 
his life, if B. doth not haſten it by requeſt, and fo of an obligation. 
7 But in ſome caſes albeit the condition be collaterall, and is to be performed to the obligee, 
and no time limited, yet in reſpect of the nature of the thing, the obligor hall not have time 
14. F. g. Det. 138. 1i. 2. fo. 80. during his lite to performe it. As if the condition of an obligation bee, to grant an annuitie or 
Seiguior Cromweil's caſe. yeerely rent to the obligee during his life, payable yearely at the feaſt of Eaſter, this annuity 
or yeerely rent muſt be granted before Eaſter, or elſe the obligee ſhall not have it at that feaſt 
during his lite, & fic de fimilibus, and fo was it reſolved by the Judges (“) of the Common 
Pleas in the argument of Audretus caſe, which I my ſelfe heard, 
8 Laſtly, When the obligor, feoftor, or feoffee is to doe a ſole act or labour, as to Foe to 
ome, 


(2. Rep. 59+ 219. b.) 
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(%) Vid. Dyer. 14. El. 311. 
(6 Rep. Boothie's calc) 


* que not in L. and M. nor Roh. T donques added in L. and M. and Roh. 


an eſtate of inheritance. 4thly. If the huſband makes a leaſe for years, reſerving no rent, then judgment will be given for the 
wife, with a cœſſet executio during the term. This, if the term be of long duration, deprives her, virtually, of her dower. sthly. 
: If a perſon purchaſes an eltate of inheritance which is in mortgage for a term of years, whether he only purchaſcs the equity of 
redemption, or diſcharges the mortgage, the wife of the vendor will not be entitled to her dower in equity. 6thly. ita perton 
dies ſeiſed in fee, ſuhject to a term of years, if the term be a term in groſs, tor ſecuring the payment of a ſum of money, the 
widow by diſcharging the money ſecured by it, or paying one third of rhe interett, will be intitled to dower. 7thiy. If the term 
be an outſtanding ſatisfied term, ſhe will alſo be intitled to her dower againſt the heir. Ante. 32. a- Bro. Abt. Dower 44+ 05-59, 
1. Roll. Ahr. 678. Bodmin and Vandebendy, Shower's Cafes in Parliament, 69. Brown v. Gibbs, Precedents in Chancery, 97. 
Wray v. Williams, ibid. 151. Dudley v. Dudley, ibid. 201. Banks v. Sutton, 2. P. Williams 700. Hill v. Adams, 2. At- 
kyns, 208.— But there is a manuſcript report of this luſt caſe, under the yames of Swannock v. Lifford, where the argument of 
lord Hardwicke is ſtated much more at large than it is in Mr. Atkyns's Report of it.— The editor begs to obſerve, that there 
are manuſcript reports of many caſes of the higheſt importance which either are not reported at all, or the printed reports of 
which are very ſhort or inaccurate; and that it would be rendering a molt eſſential ſervice to the profeſſion to collect 
and publiſh the manuſcript reports of them. | ; 

(1) It has long been ſettled in equity, that mortgage money is to be paid, not to the heir but to the executor. And 
this holds tho" the mortgage be in fre; tho' the condition be for payment to the mortgagee, his heirs or executors ; 
tho' there is no want of aſſets; and tho? there be no bond given, or covenant entered into by the mortgagor for pay- 

ment of the money z -nd whether the mortgage be forfeited or not, at the death of the mortgagee ; for equity conſiders a 

mortgage as part of the mortgagee's perſonalty. Sce the argument of lord keeper Finch in Thorubrough v. Baker, 1. Cha. 

Ca. 235. andilce.z. Cha. Ca. 50, 51. 187. 224. 2. Vent. 345. 351. — This follows from the principle, that in equity the lands 
are 


el. 
e eK 
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4 44 


feoſſment to J. S. and he refuſeth it, the feoffor may re- enter, for by the expreſſe intent of the (2. Rep. 5g. 1. Roll. Abr. 452. 


he refuſeth, the feoffor ſhall not re- enter, becauſe the feoffee was to retaine the land, which 


privies in law. 


chatt-ls either in poſſeſſion or in action, and the executor doth more actually repreſent the 


condition de payment tion for payment of is of this diſcharged for 
de certaine ſumme en a certaine ſumme in 
groſſe touchant ter- groſſe touching lands before, though the feoffor en- 
res 0u lenementg, i or tenements, if law- ter by force of the condition, 


——— 


. 


a1 aid of equity, the court will direct fimple contract and ſpecialty creditors, notwithſtanding the atletts are legal, to come in“ 


Lib. 3. upon Condition. Set. 338. | 209 


Rome, Jeruſalem, &c, in ſuch and the like caſes, the obligor, feoffor, or feoffee, hath time 
during his life, and cannot be haſtened by requeſt. Aud ſo it is it a ſtranger to the obligation 
or feotfnent were to doe ſuch an act, he hath time to dot it at any time during his life, 


St : . ; Dd. I y (Ant, 206. a. | 
Si les executors del feoffor tendront, &©c. so as now it appeareth that Cn. my A „ e 


either the heire of the feoffor, or his executors, may (when a day is limited) pay the mo- . cafe. 


nev:; and ſo alſo may the adminiſtrator of the feoffor doe, it the teoffor dye inteſtate [V]; and [/] Vid. Sc. 254. 


this may the ordinarie doe if there bee neither executor nor aGniaiſtrator, as hath beene (Sec Hewſloe's caic g. Rep. 36. b.) 


ſaid. 


Et le ferffee refuſe, les heires del feaffor potent entrer, Sc. Nora, a tender 


by the executors or adminiſtrators, and a refufali, doth give the heire of the feoffor a nile 


of entrie. And here by this (c.) is a diverſitie implyed, when a tender and retafutl Natl 
give a third perſon title of entrie. | 

I a man be bound to A. in an obligation with condition to cnfeoffe B. (Who is a meere 33. H. 6. 16. 19. 36. II. 6. 8. 
ſtranger) before a day, the obligor doth offer to enfeoffe H. and he refuſeth, the obligation is 2. E. 4. 2. g. 18. E. 4. 5. 6. 


forfeit, for the obligor hath taken upon him to infeoft him, and his retufall cannot lattsfic the on E. 4.13.32. E. 8. barre 264, 
condition, becauſe no feoffment is made; but it the feoffment had bcene by the condition to 7- N. 3. 29. 9. H. 7. 17. 10. H. 7. 
be made to the obligee, or to any other for his benefit or behoofe, a tender and refufall ſhall 


14. b. 35. H. 8. Dier. 56. lib. 5. 


2 , SY fol. 23. Lambe's caſe. 
fave the bond, becauſe he himſelfe upon the matter is che cauſe wherefore the condition could (;. Rep. 23. T. Roll. Abr. 45%. 


not be performed, and therefore ſhall not give himſelfe-cauſe of action. But if A. be bound to Pol. 214. a. Ant. 206. a.) 
B. with condition that C. ſhall enfeoffe D. in this caſe if C. tender, and D. refuſe, the obliga- 


tion is faved, for the obligor himſelfe undertaketh to doe no act, but that a ſtranger ſhall in- 


teoffe a ſtranger. And it is holden in bookes, [] that in this cafe it ſhall be intended, that [#]8.E. 4. 14- 2. E. 4. ubi ſupra. 
the feoffment ſhould be made for the benefit of the obligce. Some to reconcile the bookes 
ſeeme to make a difference between an expreſſe refuſall of the ſtranger, and a readineſſe of the 
obligor at the day and place to make performance, and the abſence of the ſtranger: but that 


can make no difference, I take it rather to be the error of the reporter, and the records them- 


ſelves are neceſſary to be ſeene, for the law herein-is, as it hath beene before declared. 
If J. enfeoffe one in fee upon condition to enfeoffe J. S. and his heires, the feoffee tenders the 19. H. 6. 34. 


condition, the feoffee ſhould not have and retaine any benefit or eſtate in the land, but as it *: Rep. 133- b.) 
were an inſtrument to convey over the land. 
But in that caſe if the condition were to make a gift in tayle to J. S. and he refuſeth it, and 2. E. 4. Entric conge 25. 
a tender and refuſall is made, there the feoffor ſhall not re-enter, for that it was intended that 
the feoffee ſhould have an eſtate in the land. And fo it is if a feoffment bee made upon con- 
dition that the feoffee ſhall grant a rent charge to a ſtranger, if the feoffee tender the grant and 


points are worthy of due obſervation. 


Here in the caſe of Litiloton, when the executors make the render, and the feoffee refuſeth, 
albert the heire be a third, perſon, yet is he no ſtranger, but he and the executors alſo are 


Le perſon del teſtator, Sc. This is to bee underſtood concerning goods and (pop, 209. b.) 


perſon of the teſtator, than the heire doth the perſon of the anceſtor. For if a man bindeth f Ace- a 22 — * 8; 4/25. 
himſelfe, his executors are bound though they bee not named, but fg it is not of the heire | (2. Saun. 136.) 7 4015 ce /, Ce FAMA V. 
furthermore, here the adminiſtrators and the ordinary alſo are implyed, as before Each beenel '/3 ,, + ,%,, c + 2 5 u £19 / bel 


ſaid. A 


Sh 5 g * 
Ur, ai, f iu H. 2 Ker. 


Sect. 338. de E. Tf 2 54. 


; | J , HIS is to be under 
ET nota, que en AND note, that in J ? 1 
fouts caſes de all cafes of condi- gught to tender the money 


ever to make any other ten- Vide Seft. ſequen. 
der; but it it were a dutie 


; | et the debt or dutie remayn- 
loyall tender foit un full tender be once re- 45 As If if tne 


hundred 


are only conſidered as a-pledge or ſecurity for the money lent, and the money is the principal, if not the ſole object. 
Still however the mortgage is conſidered as forſrited in law, and the mortgagor can only recover the moitgaged lands back, 
by the aid of equity. Now, as it is among the maxims of equity, that whoever claims equity muſt do equity; and that 
in payment of debts, equality is the high«ſt <quity ; it has been ſetfled, that if the cquity of redemption_of lands of a mort- 
agor in fee deſcends upon the heir, it is equitable affetts in his hands; and debts by ſpecialty and ſftmple con rack are paid in Zap $a than 


-Hlence, in general, the perſonal eſtate of the mortgagor is, upon his deceaſe, to be applied in diſcharge of the mortgage: and this che *. 
holds equally in favour of the heir; of a general deviſer, or . Braga ; and of a deviſee of particular lands; and whether there 2 22 


. 
| 2 e. 
* enen, gets, ee 
. e, . ee. 14 CH 55 . 
raab 
—— e — 
2344 Leung e,. 
< * = 2 1 ou 8 
.. . e. . 
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+ cularly. 


Lib. 3. 


( Rep. 79. a.) 


13. E. 4. fol. 18. lib. 5. fol. g8. 


Gooaale's caſe. 


19. H. 6. 54+ 20. E. 3. Account 


Pl. 70. | 
(5. Rep. 117.) 


(5- Rep. 96.) 


(Ant. 209. a. 9. Rep. 39.) 


Cap. 5. 


hundred pound of B. and af- 
ter morgageth land to B, upon 
condition for payment there. 
of; if A. tender the money 
to B. and hee refuſeth it, A. 
may enter into the land, and 
the land is freed for ever of the 
condition, but yet the debt 
remaineth, and may bee reco- 


Of Eſtates 


Pres. 


foits refuſe, celuy que 
duiſſoit tender le mo- 
ney 4 de ceo aſſouth, 
& pleinment diſcharge 
per touts temps a- 


Sect. 339. 


fuſed, he which ought 
to tender the money 
is of this quite and 
fully diſcharged for 
ever afterwards. 


vered by action of debt, But if A. without any loane, debt, or dutie preceding infeoffe B. of 


land u 


gift; in that caſe if he ten 


n condition for the payment of a hundred pounds to B. in nature of a gratuitie or 
— the hundred pound to him according to the condition and he 


refuſeth it, B. hath no remedie therefore; and ſo is our author in this and his other caſes of 
like nature to be underſtood. 


PAIERA tiel 
ſumme a tiel 


Jour, Se. Here 
is implyed, that this 
payment ought to bee 
reall, and not in ſhew 
or appearance. For if 
it be agreed betweene 
the feoffor and the 
executors of the feof- 
fee that the feoffor 
ſhall pay to the exe. 
cutors but part of the 
money, and that yet 
in appearance the 
whole ſumme ſhall be 
paid, and that the re- 
due ſhall bee repaid, 
and accordingly at the 
day and place the 
whole ſumme 1s paid, 
and after the reſidue is 
repaid, this is no per- 
formance of the condi- 
tion, for the ſtate ſhall 
not be deveſted out of 
the heire, which is a 
third perſon, without 
a true and effectuall 
payment, and not by 
a ſhadow or colour of 
payment, and the a- 
1 precedent 
oth guide the pay- 
ment ſubſequent. 
And by this ſec- 
tion alſo it appeareth, 
that the executors do 
more repreſent the 
perſon of the teſtator, 
then the heire doth 


to the aunceſtor ; for 


though the executor 
be not named, yet the 


Sect. 339. 
JTEM / le feaſſee en 


mori gage devant le 
four de payment que 
ſerroit fait a luy, face 
ſes executors et devie, 
et ſon heire enter en le 
terre come il devoit, &c. 
il ſemble en ceſt cas que 
le feoffor doit payer le 
money al jour aſſeſſe al 


executors, ef nemy al 


heire le feaffee, pur ceo 


que le money al com- 
mencement trenchaſt al 
feoffee en maner come 
un dutic, et ſerra en- 
tendue que Jeſtate fuit 
fait per cauſe de le 
prompter de le money 
per le feoffee, ou pur 
cauſe dauter dutie ; et 
pur ceo le payment ne 
ſerra fait al heire, ® come 
il ſemble, mes les fa- 
rols del condition poy- 
ent eſtre tiels, que le 
payment ſerra fait al 
heire. Come ſi le condi- 
tion fuit, que fi le feof- 
for paya al feoffee, ou a 
ſes heires, tiel ſumme 
a tiell jour, Sc. la apres 


ALSO if the feoffee in 

morgage before the 
day of payment which 
ſhould be made to him, 
makes his executors and 
die, and his heire entreth 
into the land as he ought, 
&c. it ſeemeth in this 
caſe that the feoffour 
ought to pay the money 
at the day appointed to 
the executors, and not to 
the heire of the feoffee, 
becauſe the money at the 
beginning trenched to 
the feoffee in manner as 
a dutie, and ſhall be inten- 
ded that the eſtate was 
made by reaſon of the 
lending of the money by 
the feoffee, or for ſome 


other dutie; and therefore 


the payment ſhall not be 
made to the heire, as it 
ſeemeth, but the words 
of the condition may be 
ſuch, as the payment ſhall 
be made to the heire. As 
if the condition were, 
that if the feoffor pay to 
the feoffee or to his 
heires ſuch a ſumme at 


4 


come il ſemble, mes les parols del condition poyent etre tiels, que le payment ſerra ſuit al heire, not in L. and M. nor Roh. 


is, or is not, a bond or covenant for payment of the money. 
v. Pockley, 1. Vern, 36. Lord Winchelſea v Norcliffe, 1. 


Cope v. Cope, 1. Salk. 450. Howell v. Price, in Cha. 433. Pockley 
ern. 485. Bartholomew v. May, I. Atk. 489. Galton v. Hancock, 


2. Atk. 550, This doctrine has been frequently extended to the caſe of a deviſe of lands in truſt, to pay off debts; where (parti- 
l 


the perſonalty is bequeathed to the executor) the courts, notwithſtanding an expreſs devile of a real eſtate ſor the 
n 8 of dehts, have directed the perſonalty to be firſt applied in payment of them. See Gower v. Mead, Prec. in Cha. 2. 
->.%; 


Yolman v. Smith, ibid. 256. 2. Vern. 117. Hall v. Brooker, Gilb. Rep. 30. See alſo Bamfield v. Wyndham, Prec. in Cha. 101. 
— „Wainwright v. Bendloe, Gilb. Rep. 12. Stapleton v. Colville, Ca. temp. Talbot, 202.—lt does not appear, that the courts of 
Equity have fixed any determinate period of time to be ſuch a length of, poſſeſſion as to bar the mortgagor's right of re- 
demprion : but as, in the courts of law, twenty years is a bar to an entry or ejectment; the courts of equity (conſiſtently 
with their general ſyſtem, that the rules and practice of their courts ſhould bear an analogy to the rules and practice of the 


courts of law) have inclined to allow the ſame period of time to be a bar to 


and the note of the editor at the end of that caſe. 


a redemption.—-5ee Cook v. Arnham, 3. P. W. 283, 


Lib. 3. 
la mort le feoſſee 


S'il moruſt devant 
le jour limit, * le 
payment doit eſtre 
fait al heir al jour 


aſſeſſe, &c. 


upon Condition, 


ſuch a day, &c. there 
after the death of the 
feoffee, if he dieth be- 
fore the day limited, 
the payment ought to 
be made to the heire at 


the day appointed, &c. 


Sect. 340. 


law appoin's him to receive 
the money, but ſo doth not the 
law appoint the heire to re- 
ceive the money unleſſe he be 
named. 


Doit efire fait al 
heire al jour aſſeſſe, &c. 
And here it alſo appeareth, that 
if the condition upon the mor- 


gage be to pay to the morgagee 
or his heires the money, &. and before the day of payment the morgagee dieth, the teottor 
cannot pay the money to the executors of the morgagee : for Litileton taith that in this caſe 
the payment ought to be made to the heire. Et in hoc caſu defignatio unius perſon «ft exclu 
fo allerius, & expreſſum facit ccſſare tacitum; and the law ſhall never ſecke out a perſon, 
when the parties themſelves have appointed one. But if the condition be to pay the money 
to the feoftee his heires or executors, then the ſeuffor hath election to pay it either [n] to the 
heire or executors. 

If a man make a feoffment in fee upon condition that the feoffee ſhall pay to the feoffor 
his heires or aſſignes 20 pound at ſuch a day, and before the day the feoffor make his execu- 
tors and dieth, the feoffee may pay the ſame either to the hei: e or. to the executors, for they are 
his aſſignes in law to this intent. But if a man make a feoffment in fee upon condition that 
if the teoffor pay to the feoffee his heires or aſſignes 20 pound before ſuch a feaſt, and before 
the feaſt the feoffee maketh his executors and dyeth, the feoftor ought to pay the money to 
the heire, and not to the executors, for the executors in this caſe are no aſſignees in law; and 
the reaſon of this diverſitie is thi:, for that in the firſt caſe the law muſt of neceſlitie finde 
out aſſignes, becauſe there cannot be any affignes in decd, tor the feoffor hath but a bare 
condition and no eſtate in the land which he can aſſigne over. But in the other caſe the 
feoffee hath an eſtate in the land which he may afligne over, and where there may bee aſ- 
ſignees in deed, the law ſhall never ſeeke out or appoint any aſſignes in law. And albeit 
the feoffee made no aſſigument of the eſtate, yet the executors cannot be aſſignees, becauſe 
aſſignes were onely intended by the condition to be aſſignees of the eſtate ; and fo was it reſol- 
ved (*) Mich. 23. & 24. Eliz. by the two chicfe juſtices in the court of wards betweene Ran- 
dall and Browne, which I obſerved. 

But if the condition be to pay the money to the feoffec his heires or aſſignes, and the feoffee 
make a feoffment over, it is in the election of the feoffor to pay the money to the firſt feoffee 
or to the ſecond feoffee ; and ſo if the firſt feoffee dyeth, the feoffor may either pay the money 
to the heire of the firſt feoffee or to the ſecond feoffee, for the law will not enforce the 
feoffor to take knowledge of the ſecond feoffment, nor of the validity thereof, whether the 


- ſame be effectuall or not, but at his plcaſure, and the firit feoffee and his heires are expreily 
named in the condition (1). 


Sect. 340. 


JTEM + fur tie] caſs ALSO upon ſuch caſe 
de feoffment en mort- A of feoffment in 
gage, queſtion ad eſte morgage, 


demaunde en 


le feaffiur ej 


Tem fur tiel caſe 
de feoffment en 


uel lieu hath. been demanded in te demande, &c. 


tenus what place the feoffor Here and in other places, 
that I may ſay once for 


a queſtion morgage, queſtion ad 


+ de tender les deniers 
a le e al jour aſ- 
Jeſſe, Et aſcuns 
ont dit, que ſur la terre 
int S tenus en mor- 
gage, pur ceo que le con- 
dition eft dependant fur 
te terre. Et ont dit || que 


®* donques added in L. and M. and Roh. 


tenus, not in L. and M. 


(1) Hob. 9. Peaſe and Styleman.— A man ava, bound to pay 20l. to ſuch a 
The obligee made J. S. his executor, but made no other appointment. It wat reſo 
have the 10l. for be is only an aſſignee in law, 


aſſignee, who takes to his own uſe. 


defer, his beirs and aſſigns, that the 


is bound to tender the 
money to the feoffee at 
the day appointed, &c. 
And ſome have faid, 


upon the land ſo holden 


in morgage, becauſe the 
condition is dependin 
upon the land. And they 


4 + Sur=en, L. and M. and Roh. 
|| gue not in L. aud M. but in Roh. 


all, where Littleton ma- 
keth a doubt, and ſetteth 
downe ſeverall opinions 
and the reaſons, he ever 
ſetreth downe (*) the 
better opinion and his 
owne laſt, and ſo he doth 
here. [x] For at this day 
this doubt is ſettled, ha- 
ving beene ofrentimes 
reſolved, that ſeeing the 

money 


210 


Vid. lib. 5. fo. 95. Good ale's caſe 
Dier. 2. Eliz, 181. 44 E. 3. 1. b. 
(Au. 47. 3.) 


[m] 12. E. 3. Condition 8. & 10. 
(8. Rep. 7g.) | 


(1, Roll. Abr. 41.) 
(Hob. 9.) 


27. H. 8. 2. 3. & 4 Ph. & Mar. 
140. 2. 


(*) Mic. 23. & 24. El'z. in curia 
Wardorum. Intcr Randal & 
Browne. Vid 2. Eliz. Dier. 181. 
Pl. Com. Chapman's cafe 186. 
288, Vid. Goodale's calc lib. 5. 
fo. 96. 97. 17. Aft. pl. 2. Goods 
alc's caſe ubi ſupra. 

(Mu. 243. Aut. 268. 3.) 


(*) Vid. Sect. 270. 302. 375. 


65 8. E. 4. 4. & 14. 11. H. 4. 
. 17. Aſſ. p. 2. 17. E. 3. 8. 
21. H. . Keylway 74. 16. Elia. 


Dier. 327. lib. 4. fo. 77. in 
Borough's calc. 21. E. 4. 6. 


t de—a, L. and M. and Roh. 


ſon as he {the obligee } fhould by his evill appoint. A . La, Ae. 
lued, upon demurrer, that the executor Mould not, u, 

who takes to the uſe of the teſtator: but here the condition is in favour of an actual 
The conuſce of a fine leaſes to the conuſor for 99 years, with condition, if the lefſee pays to th 


or, becauſe he may be an aſſignee in deed, 
Howe v. Whitebanck. Upon a fine, the uſe of land 


was limited to A. for 80 years, with a power to A. and his aſſigns to make leaſes for three lives, to commence after the de- 
termination of that term. A. aſſigned over to B. B. died, having made his will, and appointed C. his executor. C. aſſigned 
over to D.: P. in purſuance of the power, made a leaſe for life. The queſtion was, whether D. was ſuch an aſſignee of A. as 
to have a power to make this leaſe z or whether it ſhould extend only to the immediate aſſignees of A.? The doubt in this caſe 
Was the greater, as there had been a deſcent upon an executor. The caſe of Peaſe and Styleman was cited, where it was ſaid, 
that an executor or adminiſtrator ſhould not in ſome caſes be ſaid to be a ſpecial aſſignee. But all the court ſeemed to incline 


to the contrary, and that D. ſhould be called an aſſignee, well enou 
that ſo ſhould any perſon that came to the eſtate under the firſt leſſe 
alterwards, in the Michaclmas term following, 


gh for the purpoſe of making the leaſes in queſtion, and 


. leflce, though there ſhould be twenty me ſue aſſignments. And 
Judgment was given accordingly— 1. Freem. 476+ 


of 
LL * . , ” 
iſes limited to the conuſee and his heirs, by an indenture, ſhnuld ceaſe + the laſſor dies. Lord Notting Hef. 
ham cb of opinion, that the uſes ſhould not ceaſe by payment to the adminiſtrator of the leffor, 


a4 here. 11. May, 2659, Sir Andrew Young.—Lord Nott. MSS. notes. 


Lib. 3. 


(5. Rep. 98 · 2. Cro. 423. 3: Cro. 
088) 


8. Z. 4. 2. 19. R. 2. Det. 178. 


PArt. 206. b. 207 2, 


1. Rat!. 453.) 


Ant. 208.) 


G12. E. 4-3» 


fr le terre la, not in L. and M nor Roh. 
6 gue added L. and M. and Roh. 


and Roh. 


iſſuing out 


Cap. 5. 


money is a ſumme in 
groſſe and collaterall to 
the title of the land, that 
the feoffor muſt tender 
the money to the perſon 
of the feoffee according 


to the latter opinion, and 


it is not ſutticient for 
him to tender it upon the 
land; otherwiſe it is of a 
rent that iflucth out of 
the land. Bur it the con- 
dition of a bond or 
fcoftment be to deliver 
twenty quarters of wheat 
or twenty load of tim- 
ber or tuch like, the 
.obligor or feoffor 1s 
not bound to carry the 
ſame about and ſeeke the 
feoffee, but the obligor 


or feoffor before the day 


muſt goe to the teoffee, 
and know where he will 
appoint to receive it, and 
there it muſt bee delive- 
red. And fo note a di- 
verſitie betweene money, 
and things ponderous, 
or of great waight. 
Tf the condition of a 
bond or feoffment be to 
make a feoffment, there 
it is ſufficient [5] for 
him to tender it upon the 
land, becauſe the ſtate 
-muſt paſſe by live- 


rie. 
Deins le roialm 
A Engleterre(1). For 


if he be out of the realme 
of England, hee is not 
hound to ſeeke him, or to 
goe out of the realme 
unto him. And for that 
the teoffee 1s the cauſe 


-thet the feoffor cannot 


tender the money, the 
feoffor ſhall enter into 
the land, as if he had du- 
ly rendered 1t according 
to the condition. 


Un eſbeciall cor- 


Porall ſervice al 
Feaffee. 


This 1s a di- 
verſity betweene a rent 
of land, 
and a corporall ſervice 
iſſuing out of land, for it 


Tufticeth (as hath beene 


Of Eſtates 


le feoſtor feit * ſur le 
terre la ab a pater la 
money al feoffee a te 
jour aſſeſſe, & e feoffee 
adonque ne ſoit pas la, 
+ adonque le feoffor eft 
alſouth & excuſe de 
payment de le mony, pur 
ceo que nul default eſt 
en luy. Mes il ſemble 
a aſcuns que la ley eft 
contrary, & que default 
eſt en luy; car il eſt te- 
uus de querer le feoffee 
S'il ſoit adonque en 4 af- 
cun auter lieu deins le 
roialme de Engleterre. 
Come fi home ſoit ob- 
lige en un obligation 
de 20 li. ſur condition 
endorce ſur meſme I ob- 
ligation, ques il paya a ce- 
luy a que obligation 
eſt fait a titel jour 10 
li.  adonque Fobliga- 
tion de 20 li. perdra ſa 
force, & ſerra tenus 
pur nul; ceſt en cas 
i covient a celuy que 
fiſt obligation de que- 
rer celuy a que J obli- 
gation eft fait, Sil foit 
deins Engleterre, & al 
jour aſſiſſe de tender a 
luy les dits 10 hl. au- 
terment il forfeitera la 


ſumme de 20 li. com- 


priſe deins  obligati- 
on, Sc. Et 1ffint il ſom- 
ble en lauter cas, &c. 
Et coment que aſcuns ont 
dit, que le condition eft 
dependant ſur la terre, 


uncore ceo ne prove que 


+ gue added in L. and M. and Roh. 
Sc. not in L. and M. but in Roh. 


Sect. 340. 


have ſaid that if the 
feoffor be upon the land 
there ready to pay the 
money to the feoffee at 
the day ſet, and the fe- 
offee bee not then there, 
then the feoffor is quit 
and excuſed of the pay- 
ment of the money, for 
that no default is in him. 
But it ſeemeth to ſome 
that the law is contrary, 
and that default is in 
him; for he is bound to 
ſeeke the feoffee if hee 
bee then in any other 
place within the realm 
of England. As if a man 
be bound in an obliga- 
tion of 20 pound upon 
condition endorſed up- 
on the ſame obliga- 
tion, that if he pay to 
him to whom the ob- 
ligation is made at ſuch 
a day 10 pound, then 


the obligation of 20 


pound ſhall loſe his 
force, and bee holden 
for nothing. In this 
caſe it behooveth him 
that made theobligation 
to ſeek him to whom 
the obligation is made if 
he be in England, & at 
the day ſet to tender un- 
to him the ſaid iopound, 
otherwiſe he ſhall for- 
feit the ſumme of 29 
pound compriſed with - 
in the obligation, &c. 
And ſo it ſeemeth in 
the other caſe, &c. And 
albeit that ſome have 

te 


T aſcun—un, L. and M. 


(1) If A. recit-s by his deed, that whereas he is indebted to B. in 190). and he covenants with B. that the tool. ſhall be paid 
and delivered to B. or his afligns, at Rotterdam, in Holland, by C. without any ſuit at law, upon the firſt requifition which 
Mall be made of it; in this caſe, the demand may be in any other place beſides Rotterdam: for thongh payment is to be 
made at Rotterdam, yet the demand may be made in any place; aud if the demand be made in England, or at Dort, which is 
10 miles from Rotterdam, it is good, for he ought to have reaſonable time to pay it after the demand, having reſpect to the 


diſtance of the place. 


But if the demand ſhouid be limited to Rotterdam, perhaps he would never come there, and fo the co- 


venaut would be of no eſſect.— Mich. 1650. between Halſted and Vanleyden, adjudged upon a ſpecial verdict.— 1 Roll. Abr. 
243. ; 


Lib. 3. 
le feaſans de le condi- 


tion d'eftre performe, co- 


vient 1 fait ſur la 
terre, Sc. nient plus que 
le condition fuit que 
le fear ferra a til 
jour, Sc. un eſpecial cor- 
forall ſervice al feoffee, 
ment noſmant le lieu ou 
ciel corporal ſervice ſerra 
fait. En tel cas le fe- 
offor doit faire tiel cor- 
poral ſervice al jour li- 
mitte al feoffee, en que- 
cungue lieu d Engle- 
terre que le feoſtee eff, 
Sil voile aver advantage 
de le condition, &c. V 
nt il ſemble en Pauter 
cas. Et il ſemble a eux 
que il ſerroit pluis pro- 
ferment dit, que Peftate 
de la terre eft depend- 
ant fur. la condition, 
gue F a. aire, que le 
condition eſt dependant 
fur la terre, &c. Sed 
quære, &c. 


upon Condition. 


ſaid that the condition 
is depending upon the 


land, yet this proves not 


that the making of the 
condition to bee perfor- 
med, ought to be made 


upon the land, &c. no 


more then if the condi- 
tion were that the feof- 
for at ſuch a day ſhall do 
ſome ſpeciall corporall 
ſervice to the feoffee, not 
naming the place where 
ſuch corporall ſervice 
ſhall be done. In thiscaſe 
the feoffor ought to do 
ſuch corporall ſervice at 
the day limited to the fe- 
offee, in what place ſo- 
ever of England that the 
feoffee bee, if he will 
have advantage of the 
condition, &c. So it ſee- 
meeth in the other caſe. 
And it ſeemes to them 
that it ſhall bee more 
properly ſaid, that the 
eſtate of the land is de- 

ending upon the condi- 


tion, then to ſay that the condition is depending 
upon the land, &c. Sed quære, &c. 


Set. 340. 


ſaid) that the rent bee 
tendered upon the 
land,(1)out of which it 
iſſueth. But homage or 
any other ſpecial cor- 


-poral ſervice muſt be 


done to the perſon of 
the lord,and the tenant 
oughtby the law of con- 
veniency to ſeeke him 
to whom the ſervice is 
to bee done, in an 
place within England. 
If a man be bound to 
pay twenty pound at 
any time during his life 
at a place certaine, the 
obligor cannot tender 
the money at the place 
when he will, for then 
the obligee ſhould bee 
bound to perpetuall at- 
tendance, and therefore 
the obligor in reſpect 
of the incertainty of the 
time muſt give the ob- 
ligee notice that on 
ſuch a day at the place 
limited, he wil pay the 
money, and then the o- 
bligee muſt attend there 
to receive it: for if the 
obligor then and there 
tender the money, he 
ſhall ſave the penaltie 
of the bond for ever. 
The ſame law it isif a 
man make a feoffment 
in fee upon condition, if 
the feoffor at any time 
during his lifepay tothe 
feoffee twenty pound at 
ſuch a place certain, 
that then, &c, In this 
caſe the feoffor muſt 


give notice to the feoffee when he will pay it, for without ſuch notice as is aforeſaid, the ten- 
der will not be ſufficient, But in both theſe caſes if at any time the obligor or feoftor meete 
the obligee or feoffee at the place, he may tender the — : 

If A. be bound to R. with condition that C. ſhall enfcofte P. on ſuch a day, C. muſt give 
notice to D. thereof, and requeſt him to be on the land at the day to receive the feoffment, and 
in that caſe he is bound to ſecke O. and to give him notice. 
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21. E. 3. 10. 20. H. 6. 31. 29. E. 
3. 34. 21. AT, 13. 7. E. 4. 4 
21. E. 4. 17. 20. E. Avowrie 
113. 46. E. 3 9. 46. E. z. 
Barre. 216, 


Mich. 22. & 29. Eliz. in Banke 
le Roy, which I myſelfe heard 
and obſerved, 19. Eliz. Dier. 
354- Lib. 8. fol. g2. in France's 


caſe. 


(Cro. Jac. g.) 


(1. Roll, Abr-453. Ant.206. 2 10.) 


18. Eliz, Dyer 364. 


(2. Rep. 39. 3- Rep. 64.) 


(8. Rep. ge. Poſt, ſect. 353. 
2. Cro. g. 10.) 


(Hob. 31. 1. Roll. Abr. 463. 
2. Cro. 9.) 


De tender, or tendre, is a word common both to the Engliſh and French, in Latine (a. E. 4. 3. & 4.) 
Herre, and in that ſenſe, and with that Latyn word it is alwayes uſed in the common law. 
Vide ſeft. 5 14. the tender of the halfe marke. And before, ect. 333. 334+ 337» 


Sc. added L. and M. and Roh. 


+ a tant, added L. and M. and Roh. 


(1) Oth raviſe when the leafe is void; for there no acceptance of rent afterwards can make it have continuance. Poſt. 215. a. 


Lord Not . NS. 


4. 


Sea, 


Cap. 5. 


ERE the diver- 

litie appeareth be- 

tweene a ſumme 
in groſſe, and a rent 
iſſuing out of the land, 
as hath beene touched 
before. 


Uncore il po- 
et eſlier, ſcilicet, 
derelinquiſher ſon 

entry, ou de aver 


un affiſe. 


Here it appeareth, 
that if the condition 
be broken for non 
payment of the rent, 
yet if the feoffor bring- 
eth an aſſiſe for the 
rent due at that time, 
he ſhal never enter for 
the condition broken, 

becauſe hee afftirmeth 
the rent to have a con- 
tinuance, and thereb 
 wayveth the condit1- 
on. And ſo it is if the 
rent had had a clauſe 
of diſtreſſe annexed 
unto it, if the feoffor 
had deſtrained for the 
rent, for non payment 
1. Roll. Abr. 475. poſt. g73- a. whereof the condition 
ou. 7. was broken, he ſhould 
never enter for the 
condition broken, but 
he may receive that 
rent and acquite the 
ſame, and yet enter for 
the condition broken. 
| A. But if he accept a rent 
57 5 due at a day after, hee 


Age + 425 ſhall not enter for the 


, 
Ke- er 
Poet Je. . 
(Ant. 145. a.) 

14. E. 3. Entre congeable 43. 
14. Al. 41. 45. All. 8. 6. H. 
7. 3. 17. E. 3. 73+ Pl. com. 

133 22. H. 6. 37. 


(2 Rep. 64. 65. 


FT pur ceo il ſerra bone et 
ſure choſe pur celuy que voet 
faire tiel feoffment en mort- 
gage, de mitter un eſpecial heu 
Jou les deniers ſeront payes, et 


le pluis eſpeciall que eſt mis, 


d added L. and M. and Roh. 


Of Eſtates 


Sect. 341. 


VS., feoffment en 

fee ſoit fait, reſer- 
vant al feoffor un anual 
rent, et pur default de 
payment un re-entrie, &c. 
en ceſt caſe il ne beſoigne 
* /e tenant a tender le 
rent, quaunt il eft arere, 
forſque ſur le terre, pur 
ceo que ceo oft rent iſu- 
ant hors de la terre, 
que + eft rent ſecke, 
Car / le feoffor ſoit 
ſeiſie un foits de ceſt rent, 
et puis il vient ſur la 
terre, &c. et le rent luy 
foit denie, il poet aver 


aſſiſe de Novel Diſſeiſin. 


Car coment que il poet 
entrer per cauſe de le 
condition enfreint, &c. 
uncore il poct ęſlier, ſci- 
licet, de relinquiſber ſon 
entrie, ou d aver un aſ- 
fiſe, Cc. Et iſſint eſt di- 
venſitie, quant al tender 
de le rent que eſt iſſuant 
hors de la terre, et del 
tender d'auter ſumme 


en groſſe, que ne paſſe 


Sect. 341. 342. 


BUT if a feoffment in 
fee bee made, reſer- 
ving tothe feoffor a yere- 
ly rent, & for default of 
ayment a re-entrie, &c, 
in this caſe the tenant 
needeth not to tender the 
rent, when it is behind, 
but upon the land, be- 
cauſe this is a rent ĩſſu- 
ing out of the land, 
which is a rent ſecke. 
For if the feoffor bee 
ſeiſed once of this rent, 
and after hee commeth 
upon the land, &c. and 
the rent is denied him,he 
may have an aſſiſe of 
Novel Diſſeiſin. For al- 
beit he may enter by 
reaſon of the condition 
broken, &c. yet hee may 
chooſe either to relin- 
quiſh his entrie, or to 
have an aſſiſe, &c. And ſo 
there is a diverſitie as to 
the tender of a rent which 
is iſſuing out of the land, 
& of the tender of ano- 
ther ſumme in groſſe, 


uant hors d'aſcun which is not iſſuing out 
terre. of any land. 


Set. 342. 


condition broken, becauſe he thereby affirmeth the leaſe to have a continuance, 


AND therefore it wil be a good 

& ſure thing for him that will 
make ſuch feoftment in morgage, 
to appoint an eſpecial place (1) 
where the money ſhall bepayd, and 
the more ſpeciall thatitbeeput, the 


le 


+ ceo added L. and M. and Roh. 


(x)- Upon the marriage of lord Angleſea with a daughter of lady Dorcheſter, a term of years was limited in his lordſhip's 
Iriſh eſtates, for railing 12000l. for the portions of the daughters. There was but one daughter of the marriage. It was made a 
22 whether the portion was to be paid in England, without any deduction or allowance for the exchange from Ireland to 

ngland? It was determined in Chancery, that the portion ought to be paid in England, where the contract was made and 
the parties reſided, and not in Ireland; becauſe it was a ſum in groſs, and not a rent iſſuing out of land. Vin. Abr. vol. 5. 209. 


Lib. 3. 
le melior eft pur le feoffor. Si- 


come A. infeoffe B. a aver a luy 
et a ſes heires, ſur tiel condition, 
gue /i A. paya a B. en le Feaſt 
de Saint Michael L' Archangell 
procheine à vener, en efgliſe ca- 
thedrall de Paules en Londres, 
deins quater heures protheine de- 
vant le heure de noone de meſine 


le Feaſt, a le Rood loft de * Ie Rood 


de le North doore deins meſme 


fe eſghiſe, ou le tombe de S. Er- 
kenwald, ou al huis de tiel chap- 
pell, ou a tel filler, deins meſme 
Peſghſe, que adonque bien hiſt 
al avantdit A. et a ſes beires 
dentrer, Sc. en tiel caſe il ne be- 
ſoigne de querer le feoffee en au- 
ter lieu, ne deſire en auter 
lieu, forſque en le lieu com- 
priſe en Pendenture, ne deftre la 
pluis longe temps que le temps 
ſpecifie en meſme Pendenture, pur 
tender ou payer le money a te 


feoffee, &c. 


upon Condition. 


Sed. 343. 


better it is for the feoffor. As if A. 
infeoffe B. to have to him and to 


his heires, upon ſuch condition, 


that if A. pay to B. on the Feaſt 
of Saint Michael the Arch-Angell 
next comming, in the cathedrall 
church of Saint Paul's in London, 
within foure houres next before 
the houre of noone of the ſame 
Feaſt, at the Rood loft of the Rood 
of the North doore within the 
ſame church, or at the tombe of 
Saint Erkenwald, or at the doore of 
ſuch a chappell, or at ſuch a pillar, 
within the ſame church, that then 


it ſhal be lawfull to the aforeſaid 


A. and his heires to enter, &c. in 


212 


this caſe he needeth not to ſeek the (+ Roll. Abr. 448. 446) 


feoffee in an other place, nor to 
bee in any other place, but in the 
place compriſed in the indenture, 
nor to bee there longer than the 
time ſpecified in the ſame inden- 
ture, to tender or pay the money 
to the feoffee, &c. 


Hk is good counſell and advice given, to ſet downe in conveyances every my 
in certaintie and particularine, for certaintie is the mother of quietneſſe and _— an 


incertaintic the cauſe of variance and contentions: and for obtaining of the one, an 


avoyd- 


ing of the other, the beſt meane is, in all aſſurances, to take counſell of learned and well- 
experienced men, and not to truſt onely without advice to a preſident. For as the rule is 
concerning the ſtate of a man's bodie, Nullum medicamentum ef idem omnibus, 10 in the ſtate 
and aſſurance of a man's lands, Nallum exemplun eff idem omnibus. 


Al tombe de Saint Erkenwald, &c. 


This Erienwald was a younger 


ſonne of Anna, king of the Eaſt Saxons, and was firſt abbot of Cherſey in Surrey which 
he bad founded, and after biſhop of London, a holy and devout man, and lieth buried in 
the ſouth itle, above the quire in Saint Paul's church, where the tombe yet remaineth, 
that Littleton ſpeaketh of in this pre : he flouriſhed about the yeare of our Lord 680. 


The relidue of this ſection an 


the (Sc.) are evident. 


Sect. 343; 


JTEM en tiel caſe 
Jon le lieu Þ de pay- 
ment eſt limitte, le feof 


ALSO in ſuch caſe, 


where the place of place is but a cir- 
payment 18 limited, the cumſtance; and there- 


fee weft : oblige de feoffee is not bound to dete the obligee re- 


receiuer le payment en 


receive the payment in 


ceiveth it at any o- 
ther place, it is ſuffi» 


not bound to receive 


nul auter lieu ay any other place but in the cient, though he be 


en meſme le lieu i 


* }- rood de le, not in L. and NI. nor Roh. 
L. and M. aud Roh. 


int ſame place ſo limitted, it at any other place. 


+ de payment, not in L. and M. nor Roh. 


(2. Cro. 13. 14. 


EREBY it ap- (6. Rep. 46. b. 47+ Plo. 69. b. 
peareth that the 5. Rep. 115.) 


I pas added in 


Lib. 3. 


(Dyer 1.) 


8. H. 4. b. 9. H. 7. 16. 11. H. 7. 
20. 21. 19 E. 4. 1. b. 47. E. g. 
24. 22. E. 4. 37-H. 6. 26. Li. g. 
fo. 78. Peytoc's caſe. 


(1. Roll. Rep. 296.) 


12. H. 4 23. 


® Peytoe's caſe ubi ſupra» 
(Ant. 207.) 


Lib. 5. fo. 117. Pinnel's caſe. 


26. H. 6. tit. Barre 37. 
(Sid. 44- Poſt. 373- a» Mo. 47-) 


o. E. g. 2g. 
(Hob. 68. bg.) 


11. R. 2. tit. Barre g. 43+ 
(1, Roll. Abr. 470. 604. 


Cap. 5. 

And ſo it is if the mo- 
ny be to be paid on 
ſuch a feaſt, yet if the 
money be tendred and 
received at any time 


before the day, it is 
ſufficient, (1) 


limit. 
reſceiuſt le payment en 
auter lieu, ceo eft aſſets 
bone, et auxy fort pur le 
feoffor ficome le receit 


Of Eſtates 


Mes uncore ſi il 


uſt efle en meſme le lieu 
Hint limit, &c. 


EREUPON are many 
diverſities worthie of 
obſervation. 

Firſt, there is a diverſitie, 
when the condition is for 
pay ment of money : and when 
or the deliverie of a horſe, a 
robe, a ring, or the like : for 
where it is for payment of 
money, there if the feoffee or 
obligee accept an horſe, &c, 
in ſatisfaction, this is good: 
but if the condition were for 
the deliverie of a horſe, or 
robe, there albeit the obligee 
or feoffee accept money or 
any other thing for the horſe, 
&c. it is no performance of 
the condition. The like law 
is, if the condition bee to ac- 
knowledge a recognizance of 
twentie pounds, &c. if the ob- 
ligee or feoffee accept twenty 
pounds in ſatisfaction of the 
condition, it is not ſufficient 
in law, * but notwithſtand- 
ing ſuch acceptance, the con- 
dition is broken. And fo it is 
of all other collaterall con- 
ditions, though the obligee 
or feoffee himſelfe accept it. 


Sect. 344. 


TE Men liel caſe 


de feoffment en 
mortgage, ſi le feof- 
for paya al feaf- 
fee un chival, ou ba- 
nap d argent, ou un 
annel d'or, ou auter 
tiel choſe en plein. ſa- 
ligfaction del money, 
Sauter ceo receivſt, 
ceo eſt aſſets bone, & 
auxy fort ficome il uſt 
receive la ſumme del 
money, coment que le 
chival ou PF auter 
cboſe ne fuit de vin- 
* part del value 
e ſumme de le money, 
pur ceo que I auter a- 
voit ceo accept en 
pleine ſatisfaftionF. 


Sect. 344. 


But yet if he doe receive 
the payment in another 
place, this is good e- 
nough & as ſtrong for the 
feoffor as if the receipt 
had beene in the ſame 
place ſo limited, &c. 


ALSO in the caſe 
of feoffment in 
morgage, if the feoffor 
Pen to the feoffee a 
orſe, or a cup of ſilver, 
or a ring of gold, or 
any ſuch other thing in 
ful ſatisfaftion of the 
money, and the other 
receiveth it, this is 
good enough, and as 
ſtrong as if hee had re- 
ceived theſummeof mo- 
ney, though the horte 
or the other thing were 
not of the twentieth 
part of the value of the 
ſum of money, becauſe 
that the other hath ac- 
cepted it in ful ſatiſ- 
faction. 


Secondly, in caſe when the condition is for payment of money, there is a diverſitie when 


the money is to be payd to the partic, and when to an ellranger : for when it is to bee payd to 
an eſtranger, there if the ſtranger accept an horſe or any collaterall thing in ſatis faction of the 
money, it is no performance of the condition, becauſe the condition in that cafe is ſtrictly to 
be performed. But if the condition be, that a ſtranger ſhal pay to the obligee or feoffee a 
ſum of money, there the obligee or feoffee may receive a horſe, &c. in ſatisfaction. 

Thirdly, where the condition is for payment of twentie pounds, the obligor or feoffor can- 
not at the time appointed pay a leſſer ſumme in ſatis faction of the whole, becauſe it is apparant 
that a lefſer ſumme of money cannot be a ſatisfaction of a greater. But if the obligee or feot- 
fee doe at the day receive part, and thereof make an acquittance under his ſcale in full ſatiſ- 
faction of the whole, it is ſufficient, by reaſon the deed amounteth to an acquittance of the 
whole. If the obligor or leſſor pay a leſſer ſumme either before the day, or at another place 
mu is limited by the condition, and the obligee or feoffee receiveth it, this is a good ſatiſ- 

action. 

Fourthly, not onely things in poſſeſſion may be given in ſatisfaction, (whereof Littleton 
putteth his caſe,) but alſo if the obligee or teoftee accept a ſtatute or a bond in ſatisfaction of 
the money, it is a good ſatisfaction, | 

If the obligor or feoffor be bound by condition to pay an hundred markes at a certaine 


day, 


+ Sc. added in L. and M. and Roh. 


(x) It hath been formerly doubted, Whether the defendant, in ſuch a caſe, ought not to plead ſpecially ? See 1. Cro, 


142+ S. C. 1. Ander. 198. S. C. Mo. 267. S. C. Ow. 45. Savil 96. 1. Leon. 311. 


But now this point is fettled ; tor, per 4. 


Anne, cap. 16. ſect. 12. if the obligor, his heirs, executors, and adminiſtrators, have, before the action brought, paid to 
the obligee, his executors or adminiſtrators, the principal and intereſt due by the condition of the bond, though fuch pay- 
ment was not ſtrictly made according to the condition, yet it may be pleaded in bar of ſuch action, and ſhall be as «fﬀec- 


tual a bar thereof as if the money had been paid at the day and place, according to the condition, and had been ſo 
pleaded. Note to the 11th edition. 


Lib. 3. 


day, and at the da 


ITEM. / home enfeof- 
a un auter“ ſur con- 
dition, que il et ſes 
heires rendront a un e- 
ftrange home & a ſes 
heires un annuel rent 
de 20s. Sc. et fi il ou 
ſes heires failont de pay- 
ment de ceo, que adon- 
ques bien lirroit al feef- 
for et a ſes heires de 
entrer, ceo eft bon con- 
dition : ef uncore en ceſt 
cas, coment que tiel an- 
nuall payment eſt ap- 
pelle en Pendenture un 
annuall rent, ceo nel 
pas properment rent. 
Car vil ſerroit rent, il 
covient ęſire rent ſer- 
vice, ou rent charge, ou 
rent ſecke, et Þ il n'eſt 
aſcun de eux. Car ſi le- 
range fuit ſeiſie de ceo, 
et puis il ſuit à luy de- 
nie, il n avera unque aſ- 
fiſe de ceo, pur ces que il 
n'eſt + pas iſſuant || hors 
d'aſcun tenements ; et iſ- 
int Peſtrange nad af- 
cun remedie, fi ticl an- 
nual rent ſoit aderere en 
ceſs cas, mes que le 
feaffor ou ſes heres 
potent entrer, &c. Et un- 


core fi le feoffor ou ſes 


not in L. and M. 


the parties doe account together, 
that ſumme is allowed, and the reſidue of the hun- 
dred markes paid, this is a good ſatisfaCtion, and yet the twenty pound was a choſe in action, 
and no payment was made thereof, but by way of retainer or diſcharge (1). 


En pleine ſatisfafFion. Nola, in ſatisfaction and in full ſatisfaction is all one, 


owe twentie pound to the obligor or feoffor, 


en ſee added L. and M. and Roh. 


upon Condition. 


and for that the feoffee or obligee did (Noy. 110. 5. Rep. 117.) 


Sect. 345 
ALSO if a man infeoffe 


an other upon con- 
dition, that hee and his 
heires ſhall render to a 
ſtranger and to his heires 
a yearely rent of 20 ſhil- 
lings, &c. and if hee or 
his heires faile of pay- 
ment thereof, that then it 
ſhall bee lawfull to the 
feoffor and his heires to 
enter, this is a good con- 
dition: and yet in this 
caſe, albeit ſuch annuall 
payment be called in the 
indenture a yearely rent, 
this is not properly a 
rent. For if it ſhould bee 
arent, it muſt bee rent 
ſervice, rent charge, or 
a rent ſecke, and it is not 
any of theſe. For if the 
ſtranger were ſeiſed of 
this, and after it were de- 
nied him, hee ſhall never 
have an aſſiſe of this, be- 
cauſe that it is not iſſuing 
out of any tenements; 
and ſo the ſtranger hath 
not any remedy, if ſuch 
yearely rent be behind in 
this caſe, but that the 
feoffor or his heires may 
enter, &c. And yet if the 
feoffor or his heires en- 


ter for default of pay- 


gc. 


+ gue added L. and M. and Roh. 


Sect. 345, 


37. H. 6. 26. 46. E. 3. 33- 
34- H. 6. 15.12. H. 8. 2. b. 


REnaront anm (Dr. and Stud · cap. 20.) 
eſtrange home 
un annuel rent, 


Se. 


This reſervation is 
mecrely void [a] for [a] Lib. 8. fol. 70. 71. 
the ates Rd Poo [to ads e bon in caſe be ROY 
in this /e#ion alleadg- Ant. 47- a. Cro. Car. N 
ed by Littleton, and 13. * 
alſo for that no eſtate 
moveth from the ſtran- 
ger, and that he is not 
partie to the deed. 

And albeit it bee a 
voyde reſervation, and 
can be no rent, and the 
words of the condi- 
tion be, that if the feof- 
fee or his heires faile 
of payment of it, (that 
18, of the annuall rent) 
that then, &c. yet it 
appeareth that the 
condition is good, and 
annuall rent ſhall bee 
taken for an annuall 
ſumme of money in 
groſle, and not in the 
proper fignification 
thereof, . to bee a 
rent ifſuing out of 
land, which is to bce 
obſerved, that words 
in a condition {hall 
bee taken out of their 
proper ſenſe, ut res ma- 
gis valeat quam pereat, 
and fo in like caſes it 
is holden [Z] in our 
bookes. 

But if A. bee feiſed 
of certaine lands, and 
A. and B. joyne in a 
feoffment in fee re- 
ſerving a reut to them 
both aud their heires, 
and the feoffee grant 
that it ſhall be lawfull 
for them and their 
heires to diſtreine for 

the 


[7] 2 E. 2. entr. Cong. 33 · reci 


8. Aſſ. 34. revertere. 
(1. Rep. 76. Godbolt 448.) 


F pas not in L. and M. $ hors 


(1) In Roll. Rep. 296. it is ſaid, that the reaſon why a collateral thing cannot be ſatisfied with monev, or other collateral 
thing, is, becauſe the collateral thing is not due, and fo no contract can be made of it till the day of payment; and that the 
reaſon why money may be ſatisficd by a collateral thing is, becaule it is of certain value. 


Lib. 3. 


(Ant. 148. a. Sect. 221.) 


DJ 18. k. 2. Aff. 381. 26. H. 8. 
2. 13- E. 2. feoflments & laits 
108. 31. All. pl. 31. 


Pa} vide Sed. 382. 


(Hob. 130. 2. Roll. Abr. 447 


Poſt. 386. 8. Rep. 71. Ant. 39. b.) 


Le] 5. E. 3. 27. 28. 


(Ant. 164 a.) 


®* %%, L. and M. and Roh. 
+} hors not in L and M. nor Roh. 


the rent, this is a 
rant of a rent to . 
th, becauſe hee is 
partic to the deed, 
and the clauſe of di- 
ſtreſſe is a grant of the 
rent to A. and B. as it 
appeareth before in 
the chapter of rents, 
But if B. had beene a 
ſtranger to the decd, 
then B. had taken no- 
thing. And upon this 
diverſitic are all the 
bookes [e], which pri- 
md fucie ſceme to vary, 
reconciled. 


Car vil ſerra 5 


rent, il covient 
eftre rent ſervice, 
rent charge, ou 
rentſecke,etiln'eſt 


nul de eux. This is 
a good Jogicall argu. 
ment à divifione, & 
argumentum a diviſione 
Wy Fortiſſimum in lige. 
La] Litileton uſeth this 
argument elſewhere, 
where ſee more of this 
matter. 


Of Eſtates 


heires entront pur de- 


fault de payment, adon- 


que liel rent eſt ale a 
touts jours. Et iffint tiel 
rent * neſt forſque un 
peine aſſeſſe a le tenant 
et ſes heires, que ꝙ us ne 
voilent payer ceo ſolon- 
que la forme del inden- 
ture, ils perdront lour 
terre per Pentrie del 


feoffor ou ſes heres 


ur default de paiment. 
Et en ceſt cas il ſemble 
gue le feoffee et ſes 
heires deyent querer le 
eftranger et heires $'ls 


font deins Engleterre, 


+ pur ceo que nul lieu eff 
limit Fou le payment 


ſerra fait, et pur ceo 


que tiel rent Weſt pas 


iſſuant . hors daſcun 
Ferre, Se. 


Seck. 346. 


ment, then ſuch rent is 
taken away for ever. And 
ſo ſuch a rent is but as a 
paine ſet upon the tenant 


and his heires, that if 
they will not pay this ac- 
cording to the forme of 
the indenture, they ſhall 
loſe their land by the en- 
trie of the feoffor or his 
heires for default of pay- 
ment. And in this caſe it 
ſeemeth that the feoffee 
and his heires ought to 
ſeeke the ſtranger and his 
heires if they bee within 
England, becauſe there is 
no place limited where 
the payment ſhall bee 
made, and for that ſuch 
rent is not iſſuing out of 
any land, &c. 


Pur defe ault de payment.. Note here, ſeeing it is but a ſumme in groſſe, there need 
no demand of the rent; tor Litileton here ſaith, that the feoffee ought to ſecke the perſon of 
the ſtranger to pay him the ſumme of money, becauſe it is a ſumme in groſſe and not ifluing 


out of the land, 


A Ee feoffir, 
0¹¹ 
Hereby it 


may ſeem that if a man make 
a teoffment, gift, or leaſe, 
that (omitting himſelfe) he 
referve a rent to his 
heires (1). But Littleton is not 
ſo to be underſtood ; his mean- 
ing is, that either the feot- 
for, &c. may reſerve the rent 
to himſelte only, or to him- 
ſelfe and his heires. Aud yet 
it is holden [e-]in our bookes, 
that a man may make a feoil- 
ment in fee reſerving a rent 
ot forty ſhillings to the feot- 
tor for tearme of his lite, and 


nor, G&c. 
lour Heires. 


may 


Sect. 346: 


49 


a 


ſolement 


T hic nota deux 
choſes: un ft, que 
nul rent (que pro- 
ferment eft dit rent} 
port eftre reſerve ſur 
aſeun feeffment, done, 
ou teas, jorſque tant- 
al feoffor, 
ou al donor, ou al 
leſſer, ou a lour heires, 
en nul || maner 
& ii poit eftre re- 
ſerve a aſcun eftrange 


AND here note two 

things: one is, 
that no rent (which is 
properly ſaid a rent) 
may be reſerved upon 
any feoffment, gift, or 
leaſe, but onely to the 
feoffor, or to the do- 
nor, or to the leſſor, 
or to their heires, and 
in no manner it may 
bee reſerved to any 


ſtrange perſon. But if 
perſon. 


+ pur ceo que nul lieu eft limit Lau le payment ſerra fait, et, not in L. and M. nor Roh. 


lauter added in L. and M. and Roh. Li not in L. and M. nor Roh. 


(1) Plo. 107. If man leaſes, rendering rent to the heir, it is void; for the heir takes as purchaſor, aud is quaſi a fßlranger. 


Hob. 130. Oats v. Frith. Father ſciſed in fee and ſon join in a leaſe to commence after the death of the father, rendering rem 
to the ſon, and dies, the reſervation «vas adjudged void; for tho" the ſon proves heir by the event, that does not mend the caſe : but if 
the reſervation had been to the heir of the lefſor, omitting the I:ſſor, it would have hecn good; ae tho the rent newer æuas in the father to 
demand, yet the ſon <vould tahe it; not as apurchaſor, but asa rent inherent in the roct : the reverſion, which he has by deſcent from 
his father ; and in this ſenſe the rent itſelf <vas in the father, viz. ro releaſe (by the æuord rent, but not action) tho“ net to aſh. So 
note the difference, (ſays Hobart) cuhen in ſuch a leaſe the rent is reſerved to the heir firſt, omitting the anceflor, vwhich is good, and 
avbere an annuity or <varranty is granted againſt the heir, omitting the anceflor, which is not good, It appears in the caſe of 
Littleton, that tho* the reſervation to a ſtranger be bad to carry any rent to the ſiranger, yet it <vill be good to the leſſor, and that not 
only during his life, but generally during all the term; for <when it is ſaid, rendering to I. S. the words I. S. Mall be void, in the 
Same manner as if be had ſaid, rendering rent generally : becauſe, iſt, Ha man leaſes, rendering rent to him and a ſtranger, it is 
good to him clearly, and void to the ſtranger. 31. All. 30. 2%, When a man leaſes, rendering rent to him and his heirs general, 
yet the law will direct it to an ¶ ue who is not his heir general, merely for congruity's ſake. Dyer 115. . Sir Thomas W yatt's 
caſe, and before 12. l. Difference between a leaſe reſerving rent to I. S. and a leaſe ip condition, that I. S. Mall re-enter if the 
rent be in arrear, for there neither ſhall enter; not I. S. becauſe he cannot by laxv ; not the leſſor, becauſe there are no words to give 
re-entry to any beſide I. S. But in the caſe of Doctor and Student, feoffment upon condition, that he ſhall pay 20l. to J. S. and that 
otherwiſe I. S. ſhall re enter; there, tho' I. S. cannot re-enter, the feoffor can, for there the condition qwas created by the firſt words : 
and ibo he intends the advantage of this to I. S. it does not ſignify. So 28. H 8. Dyer 33. Deviſe to 16 r- of St. B. ſo that 
he pays to the Dean and Chapter of St. Paul's, and that if he does not ſo, the Dean and Chapter ſhall have it, that is a woid condition 
to make it a remainder, but it is good for the deviſor to re-enter. Difference betveen a rent upon a leaſe and arent upon a feofſment : 
in the laſt caſe rent would be void to a ſtranger, and yet not good to the feoffor, becauſe the lazy dors not create it, and it is not 5 
re/ervcd ; but the caſe of a feoffment is like to a grant of rent to I. S. and that if it be in arrear that I. D. ſhall diftrain, there 


the 


Lib. 3. 
perſon. Mes ft deux 


joyntenants font un 
Jeas per fait endent, 
reſervant a un de eux 
un certaine annuall 
rent, ceo eft aſſets 
bon a luy a que le rent 
eſt reſerve, pur ceo que 
il eft privy a le leaſe 
& nemy eflrange a le 
leas, &c. 


upon Condition. 


two jointenants make 
a leaſe by deed in- 
dented, 
one of them a certain 
yearely rent, this is 
good enough to him 
to whom the rent is 
reſerved, for that hee 
is privie to the leaſe 
and not a ſtranger 
to the leaſe, &c. (1) 


Sect. 347. 214 


after his deceaſe, a pound of (10. Rep. 106, Hob, 130.) 
comyne to his heires, that 
this is good. 


It a man make a feoffe- (Ant. 47. a.) 
ment in fee, reſerving a rent 


to him or his heirs, it is good 
J] ro him for tearme of his [/] Lib. g. fol. 111. Mallorie's 
lite, and void to his heire. cale. 
Mes ſi 2. joyntenants 
font un leaſe per fait 
indent, &c. 


„This caſe being by deed 
indented, is evident, and it 


reſerving to 


3. E. 4. 4- 8. 27. H. 8. 26. 
Vide Sect. 38. 


; hath been touched before; but (Poll. 318. a. Ant. 47. a.) 
if that two joyntenants without a deed indented make a leaſe for life, 


: 1 a reſerving a rent to one 
of them, it ſhall enure to them both in reſpect of the joynt reverſion. And fo it is of a ſur- 
render to one of them, it ſhall enure to them both. 


If two eme the one for life, and the other in fee, joyne in a leaſe for life, or a 
in tayle, reſerving a rent, the rent ſhal enure to them both ; for if the particular eſtate deter- 
mine, they ſhall be jointenants againe in poſſeſſion, But if tenant for life, and he in the re- 


verſion joyn in a leaſe for life, or a gift in taile by deed, reſerving a rent, this ſhall enure to 
the tenant for life onely, during his life, and a 


gift (Ant. 192. a. 6. Rep. 15. % 
Ant. 42. a. 45+ à. 63. b. 193+ a) 


ter to him in the reverſion, 


for every one 
grants that which he may lawfully grant ; and if at the common law they had made a feof. Vide Seft. 38. 
ment in fee generally, the feoffee ſhould have holden of the tenant for life du 


and after of him in reverſion, and fo it was holden [g] in the King's Bench, 


LE ſecond choſe * ef, 
due nul entrie ou re- 
entrie ¶ que eſt tout un) F 
poit etre reſerve ne do- 
ne a aſcun perſon, forſque 
tantſolement al jeoffor, 
ou al donor, ou al leſſor, 
ou a lour heires: & tiel 
+ reenter ne poyt eſire 
grant a un auter perſon. 
Car fi home leſſa terre a 
un auter pur terme de 
vie per indenture, ren- 
dant al leſſor et a ſes 
heires certaine rent, & 
pur default de payment 
un reentry, &c. ſi apres 
le leſſor per un fait gran- 
ta le rever/ion de la terre 
a un auter en fee, et le 
tenant a terme de vie 
atturna, &c. ſi le rent a- 


* not in Rob. but in L. and M. 


and Roh. 


|| certeine added in L. and M. and Roh. 


ring his life, a 
[2] Mich. 36. & 37. Eliz. 


Sect. 347. 
TH E ſecond thing is, 


that no entry nor re- 
entry (which is all one) 
may be reſerved or given 
to any perſon, but only to 
the feoffor, or to the do- 
nor, or to the leſſor, or 
to their heires: and ſuch 
reentrie cannot be given 
to any other perſon. For if 


UE nul en- (1. Roll. Abr. 473.) 


ee eie, Ge. 
Here Littleton. re- 
citeth ns of the max - 
imes of the common 
law; and the reaſon Le A+ Lage Derg - 
hereof is, for avoyd- © 4 

ing of maintenance, £419, . , 
ſuppreſſion of right, 

and flirring up of 

ſuites; and there- 

fore nothing in Si 


tion, entrie, or re- 


: entrie, Can bee grants 
a man letteth land to ano- d oer; for 10 un- 
ther for tearme of life by der colour thereof 


indenture, rendringto the 
leſſor and to his heires a 
certaine rent, and for de- 
fault of payment a reen- 
try, &c. if afterward the 
leflor by a deed granteth 
the reverſion of the land 
to another in ſee, and the 
tenant for terme of life 
attorne, &c. if the rent be 


gp titles might 
ee granted to great 
men, wherby right 
might bee trodden 
downe, and the weake 
oppreſſed, which the 
common law forbid- 
deth, as men to grant 


before they be in poſ- 
ſeſlion. 


Pur default 
de payment un 
reentrie, 


+ ze added in L. and M. and Roh. + reenter—rent in L. and M. 


(1) The principle which gave riſe to this rule is, that rent is conſidered as a rctribution for the land, and is therefore pay- 


able to thoſe who would otherwiſe have had the land. At is to be obſerved, that remainder-men in a ſettlement, being, at firſt 
view, neither feoffors, donors, leſſors, nor the heirs of feoffors, donors, or leſſors, there ſeems to have been, for ſome time after the 
ſtatute of Uſes, a doubt, whether the rents of leaſes made by virtue of powers contained in ſettlements, could be reſcrved to them. 
In Chudleigh's caſe, 1. Rep. 139. it is poſitively ſaid, that if a feoffment in fee be made to tlie uſe of one for life, remainder to ano- 
ther in tail, with ſeveralremainders over, with a power to the tenant for life to make leaſes, reſerving the rent to the reverſioners, 
and the tenant for life acccrdingly makes Jeaſcs, neither his heirs nor any of the remainder-men ſhall have the rent. But in 
Harcourt v. Pole, 1. Anderf. 273. it was adjudged, that the remainder-men might diſtrain in theſe caſes. And in Sir Thomas 
Jones, 35. the difum in Chudlcigh's caſe is denied to be law. The determination in Harcourt v. Pole will appear incontro- 


vertibly right, if we conſider that both the lefſees and remainder-men detive their eſtate out of the reverſion, or original inhe- 
ritance of the ſettler ; and therefore the law, to uſe Sir Edward Coke's ex 


mt. 


tribute the rent to every one to whom any limitation of the uſe is made. 


preſſion in W hitlocke's caſe, 8. Rep. 71. will diſ- 


— 


— 


the difireſs is of no value, 40. Aſſ. 26. But here the words are ſufficient to create a rent, and in an entire clauſe, part may be 


void. 4. E. 4. Obligation to I. S. payable to I. D. it is good to I. 8S. Difference where the repugnancy of words appears, as here, 
and where it does not : as a releaſe of all ations which I have as executor, and I have none as executor ; this is void, becauſe it 
does not appear. 22. H. 7. Kel. 88, 3. Ceſtuy que uſe leaſes, rendering rent to himſelf, and dies; the heir ſhall have the rent. 


Yet in 5. H. 7.5. b. the rent, with the reverſion, goes to the feaffees, tho? reſerv:d to the ceſtuy que uſe ; yet in law the feoffees 
are donors; ſo it ts, in ect, the feoffees leaſe, rendering rent to the ceſtuy 


3 uſe, it is good for themſelves, which is flronger, Sir Geo. 
makes a feoffment to the uſe of himſelf for life ; remainder to William 


untley his /on and heir apparent and his heirs: Sir Geo, 
and William join in a leaſe for years, rendering rent to Sir Geo. his heirs and aſſigns : Sir Geo. dies. Reſolved, that the reſer- 


vation and the rent are determine; for William is not in as heir, and therefore he cannot have the rent, Huntley's caſey 
Palm. 485. Lord Nott. MS$. 


Lib. 3. 


(10. Rep. 43.) 


lo. 448. 3. 1. Roll. Abr. 411. 


Regiſter 246. Pl. Com. 27. 34+ 
B. 3. Fermedon 68. F. N. . 


201. Lib. 10. fo. 36. Mary Por- 
tington's caſe. 


Brooke tit. Condition in Abr. 
11. H. 7. L'oppinion de Brom- 
ley. 10. E. 52. 10. Aff. Pl. 24. Pl. 
Com. 36. 11. H. 7.17. 19. R. a. 


cg 313-01 eln Al feoffor, ou al donor, &c. on a lour heires, &c. Here is to be obſerved 
<= Ccac's cal. 


4s 25. E. 4 14S 


— 


Kren ge e 


Cap. 5. Of Eſtates Sect. 347. 


reentrie, &c. Hereupon pres ſoit aderere, le after behind, the 


2 — 3 grantee de le reverſi- grantee of a reverſion 
. , 


a condition that 1 requireth « on poit diſtreiner fur may diſtreine for the 
re-Ehtrie, and a limitation Jo rent, pur ceo que le rent, becauſe that the 
that % facto determineth 8 . 

ibo any entry. rent eft incident a le rent is incident to the 
Of this firſt ſort no ſ{ranger, reverſion 3 mes il ne reverſion ; but he may 


as Littleton ſaith, ſhall take . : 
any advantage, as hath beene portentreren laterre, not enter into the 


ſaid. But of limitations it is & oute le tenant, 2 land, and ouſte the te 
otherwiſe. As if a man make ene e leſſor puiſſoit nant, as the leffor 


a leaf that is, un- 0 . 
I Rome, the 01 ſes heires, fi le re- might have done or 


leflor grant the 77 o-= verſion uſt efle conti- his heires, if the rever- 
8 gramee hal nue eneux,&c. Eten ſion had beene conti- 


take advantage of it and en- cet caſe Pentrie e/t nued in them, &c. And 


ter, becauſe the eſtate by the * . : 
expreſſe limitation was de- tolle a touts temps; in this caſe the entrie 


termined. car le grantee de le is taken away for ever; 


S0 it is if a wan make a 7ever/ion ne poit en- for the grantee of the 


leaſe to a woman quamdin trer,cauſaquaſupra- reverſion cannot enter, 
avixerit, or if a man make 


2 for life to a widow, Et le leſſor ne ſes cauſa =_ Sup ra. And 
ff tamdiu in purd widuitate Heires ne poyent en- the leſſor nor his heires 


wiveret. So it is if a man : 5 n y 
make a leaſe for a 100 yeares ter ; car ft le leſſor cannot enter ; for if the 


if the leſſee live ſo long, the Puiſſolt entrer, don- leflor might enter, then 


leſſor grants over the rever- oyes il covient que il hee ought to be in his 
fion, the leſſee dids, the gran- rroit * 3 ſta & d 
. ney n ways ad I en ſon pri- former ſtate, &c. an 


ſupra. mer eſtate, &c. et ceo this may not bee, be- 
2. Another diverſitie is be: ne poit eftre, pur ceo cauſe hee hath aliened 
tweene a condition Annexe 1 . 
to a freehold, and a condition ue il ad alien de from him the rever- 
annexed to a leaſe for years. 4% le r everſion. ſion. 
For if a man make a gift in taile or a leaſe for life upon condition, that if the donee or 
leſſee goeth not to Rome before ſuch a day the gift or leaſe ſhall ceaſe or be void, the gran- 
tee of the reverſion ſhall never take advantage of this condition, becauſe the eſtate cannot 
ceaſe before an entrie ; but if the leaſe. had beene but for yeares, there the grantee ſhould have 
taken advantage of the like condition, becauſe the leaſe tor yeares % fatto by the breach of 
the condition without any entry was void ; for a leaſe for yeares may begin without cere- 
,,mony, and ſo may end without ceremony; but an eſtate of freehold cannot begin nor e 


(without ceremony. And of a voide thing an eſtranger may take benefit, but not era weil 


ble eſtate by entry. 


a diverſitie betweene a reſervation of a rent and a re- entry; for (as it hath beene ſaid) a rent 
cannot be reſerved to the heire of the feoffor, but the heire may take advantage of a condi- 
tion, which the feoffor could never doe. As if I infeoffee another of an acre of ground upon 
condition that if mine heire pay to the feoffee, &c. 20 ſhillings, that he and his heires ſhatl 
re-enter, this condition is good; and if after my deceaſe my heire pay the 20 ſhillings, hee 
ſhall re-enter, for he is privy in blood, and enjoy the land as heire to me. 


Forſque tantfolement al feoffor, Sc. ou a leur heires. Our author 
ſpeaketh here of naturall perſons for an example, for if a biſhop, archdeacon, parſon, pre- 
bend, or any other body politique or corporate, eccleſiaſtical or temporal, make a leaſe, &e. 
upon condition, his ſucceſſor may enter for the condition broken, for they are privy in right. , 

And ſo if a man have a leaſe for yeares and demiſe or grant the fame upon condition, &c. 
and die, his executors or adminiſtrators ſhall enter for the condition broken, for they are 
privic in right, and repreſeat the perſon of the dead. 

1111 


* ex—a in L. and M. and Roh. 


Lib. 3. upon Condition. 


0) If ceftuy gue ve had made a leaſe for yeares, &c. upon condition, the feoſſees ſhould not 
enter for the condition broken, for they are privie in eſtate, but not privie in blood. 

Another diverſitie is in caſe of a leaſe for yeares, where the condition is that the lcaſe 
ſhall ceaſe, or be void, as is atorctaid, and where the condition is, that the leſſor ſhall re- 
enter, for there the grantee, as Litileton ſaith, ſhall never take benefit of the condition. ; 

And it is to be obſerved, that where the eſtate or leaſe is i2/o faFo voide by the condition 
or limitation, no acceptance of the rent atter can make it to have a continuance ; otherwiſe 
it is of an eſtate or leaſe voydable by entrie. (1) ; ; 

Another diverſitie is betweene conditions in deed, whereof ſuſficient hath beene ſaid before, 
and conditions in_ law. As it a man make a ſcale Tor life, there is a condition in law annexed 
unto it, that if the Tellee doth make a greater eſtate, &c, that then the leſſor may enter, 
Of this and the like conditions in law, which doe give an entrie to the leſſor, the letflor 
himſelfe and his heires ſhall not onely take benefit of it, but alſo his aſſignee and the lord 
by eſcheat, every one for the condition in law broken in their owne time, Another diverſity 
there is betweene the judgement of the common law, whereof Litileton wrote, and the law 
at this day by force ot the ſtatute (“) of 32. H. 8. cap. 34. (a) For by the common law no 
grantee or aſſignee of the reverſion could (as hath been 111d) take advantage of a re- entrie by 
force of any condition. For at the common law, it a man had made a leaſe for life reſer- 
ving a rent, &c. and if the rent be behind a re- entrie, and the leſſor grant the reverſion 
over, the grantec ſhould take no benefit of the condition, for the cauſe before rehearſed. But 
now by the ſaid ſtatute of 32. H. 8. the grantee may take advantage therof, and upon de- 
mand of the rent, and non- payment, he may re-enter. By which act It 1s provided, that as 
well every perſon which ſhall have any grant of the king of any reverſion, &c, of any lands, 
&c. which pertained to monaſteries, &c. as alſo all other perſons being grantees or aſſignees, 
c. to or by any other perſon or perſons, and their heires, executors, ſucceſſors, and al- 
ſignees ſhal have like advantage againſt the leſſees, &c. by entry for non-payment of the rent, 
or for doing of walte or other forfeiture, &c. as the ſaid leſſors or grantors themſelves ought 
or might have had. Upon this act divers reſolutions and judgements have beene given, which 
are neceſſary to be knowne, 

1. That the ſaid ſtatute is generall, v. (5) that the grantee of the revgrſion of every com- 
mon perfon as well as of the king ſhall take advantage of conditions, 

2. That the ſtatute doth extend to grants made by the ſucceiſors of the king, albeit the 
king be only named in the act. 


3. That where the ſtatute ſpeaketh of leſſees, that the ſame doth not extend to gifts in 
taile, 

4. That where the ſtatute ſpeakes of grantees and aſſignees of the reverſion, (4) that an aſ- 
ſignee of part of the ſtate of the reverſion may take advantage of the condition. As if leflee 
for life del Kc. an rſion is granted for life, &c. So if leſſee for yeares, &c. bee, and 


the reverſion is granted for yeares, the grantee for yeares ſhall take benefit of the condition 
in reſpect of this word (executors) in the act. 


That a grantee gf part 2 — — n ſhall not (e) take advantage of the condition; as 
if 4 leaſe be of three acres, FA rent upon condition, and the reverſion is granted of 


two acres, the rent ſhall be apportioned by the act of the parties, but the condition is de- 
Rroyed, for that it is entire and againſt common right. 4. / 

6. "That in The King's caſe, the condition in that cale is not 
the king. 2 : ; | 

7. By act in law a condition may bee apportioned in the caſe of a common perſon ; as iſa 
leaſe for yeares be made of two acres, one of the nature of Burrough Engliſh, the other at 
the common law, and the leſſor having ifſue two ſonnes, dieth, each of them ſhall enter for 
the condition broken, and likewiſe a condition ſhall be apportioned by the act and wrong 
of the leſſee, as hath been ſaid in the chapter of Rents, _ : 

8. If a leaſe for life be made, reſerving a rent upon condition, &c. the leſſor levies a fine 
of the reverſion, he is grantce or aſſignee of the reverſion ; but without atturnment hee ſhall 
not take advantage of the condition, for the makers of the ſtatute intended to have all neceſ- 
ſary incidents obſerved, otherwiſe it might be miſchievous to the leſſee. (2) 

9. There is a diverſity betweene a condition that 1s compulſory, and a power of revoca- 
tion that is voluntary: for a man that hath a power of revocation, may by his one act extin- 
guiſh his power of revocation in part, as by levying of a fine of part; and yet the power ſhall 
remaine for the reſidue, becauſe it is in nature of a limitation, and not of a condition; and fo 
it was reſolved (5) in the earle of Shrewſburie's caſe in the court of wards, Paſch. 39. Elix. 

ch. 40 & 41. Eliz. 
Y if ho leſſor bargaine and ſell the reverſion by deed indented and inrolled, the bar- 
gainee is not in the per by the bargainor, and yet hee is an aſſignee within the ſtatute. 


So 


eſtroye 


cect. 347. 


ee reed 


215 


() 27. H. 8. 1. 


(4 Rep. 52. Ant. 211. b, 
I. Roll. Abr. 475. g. Rep. 64.) 


Pl. Com. Browning's caſe. 1 36, 


(1. Saun. 237. 238. 239. 240. 
241.) 


(% 32. H. 8. cap. 34. in le pre- 


amble. 


(4) 26. H. 6. tit. ent. cog. 49. 


(Plo. 175. b.) 


(5) Pl. Com. Hill and Grarge's. 


caſe 175. 176. 


M. 10. & 11. Eliz. 180. 
Dier. ibid. 


14. Eliz, Dyer gog. Wynter's 


caſe, 


(4) PL Com. Kidwellye's caſe 69. 
Vid. Dyer Mich. 14. & 15. Eliz. 


09. 

7, Roll. Abr. 472. Poſt. 385. e. 
Ante 148. a. 1. Roll. Abr. 471. 
Mo. g.) Ds 

Vide 7. E. 3. 54. Simile ad- 
judged in Communi Banco in 
the Lord Dyer's time. P. 17. Eliz. 
Mich. 14. & 15. Eliz. Dyer 309. 
djudge Winter's caſe, 

(e) Lib. 5. fo. 54. Knight's caſe. 
Winter's caſe ubi ſupra. Knight's 
caſe ubi ſupra. 


Lib. 4. fo. 120. Dumper's caſe. 


E. Wn. aue 


ee 


Reſolved in Duke's caſe. Paſch. 
20. Eliz. in Communi Banco. 
Mallorie's caſe lib. 5. 112. b. 


(1. Roll. 472. Hob. 319. Poſt. 
237. 263. b. 1. Rep. 112. 113.) 


(5) 14. Eliz. Dyer 39. 


(1. Rep. 173- b. 4. Rep. 118. b. 
1. Roll. Abr. 422, 


(1) Becanſe the acceptance of rent cannot make a new leaſe, and the old one was determined ; but the acceptance of the 
rent is a ſufficient declaration, that it is the leſſor's will to continue the leaſe, for he is not entitled to the rent but by the leaſe. 


Note to the 11th edition. And fee Symſon v. Butcher, Doug. Rep. 51; and the caſe of Wynn v. Humphreys; and Carter v. 
Butcher, reported in the notes of that caſe. 


(2) Attocnment being taken away per 4+ & f. Ann, c. 16, the law ſcems to be otherwiſe now. Note to the 11th edit. 


5 8 


Lib. 3. 


(2. Rep. 62. b.) 


Cap. 5. Of Eſtates Sect. 348. 


So if the leſſor grant the reverſion in fee to the uſe of A. and his heirs, 4. is a ſufficient aſ- 
ſignee within the ſtatute, becauſe he comes in by the act and limitation of the partie, albe- 
it he is in the pof, and the words of the ſtatute be, 0 or by, and they be aſſignees to him, al- 
though they be not by him: but ſuch as come in meerly by act in law, as the lord of the vil- 
leine, the lord by eſcheat, the lord that entreth or claimeth for mortmaine, or the like, thall 
not take benefit of this ſtatute. | 

11. If the leſſor in the cafe before bargaine and ſell the reverſion by deed indented and in- 
rolled, or if the leflor make a feoffment in fee, and the leſſee re-enter, the grantee or feoflee 
ſhall not take any advantage of any condition, without making notice to the leflee, 

12. Albeit the whole words of the ſtatute be, for non-payment of the rent, or for doing of 
waſt or other forfeiture, yet the grantees or aſlignees ſhall not take benefit of every for- 


Lib 5. fo. 113. Mallorie's caſe, 
Lib. 8. fol. 92. France's caſe. 
(Cro. Jac. 9. 1. Roll. 46.) 


And ſo was it reſolved in Wyn- 
ter's caſe, Mich. 14. & 15. Eliz. 
in Communi Banco, and often- 


times ſince. Vide Dyer gog. 


(Plo. 242. 1. Saun. 240. 1. Leo. 


$2.) 


F. N. B. 144. b.) 


19. E. 3. Reſceit 14. 


(Ant. 1. b. 47. 3.) 


(J) 21. H. 7. 18. 17. Af. 20. 
4- 18. 
Aſſ. pl. 18. lib. 7. fol. 7. The 


19. E. 3. Gard. 113. 11 


earl of Bedford's caſe. 


feiture, by force of a condition, but only of ſuch conditions as either are incident to the re- 
verſion, as rent, or for the benefit of the ſtate, as for not doing of waſt, for keeping the houſes 
in repantions, for making of fences, ſcouring of ditches, for preſerving of woods, or ſuch 


like, and not for the payment of any ſumme in groſſe, delivery of corne, wood, or the like, ſa 


as other forfeiture ſhall be taken for other forteitures like to thoſe examples which were 


there put, (v/delicet) of payment of rent, and not doing of waſt, which are tor the benefit of 


the reverſion, (1) 


AL ſeigniour per voy 
44 eſcheat, &c. 


Note, here it appeareth, 
that the lord by efchcat 
ſhall diſtreine for the rent, 
and yet the rent was reſer- 
ved to the leffor and his 
heires ; but both aſſignees in 
deed and aflignees in law 
ſhal have the rent, becauſe the 
rent being reſerved of inhe- 
ritance to him and his heirs, 
is incident to the reverſion, 
and goeth with the ſame. But 
if the rent were reſerved to 
him and his aſſignes, and the 
leſſor aſſigned over the rever- 
ſion, and dyeth, the aſſignee 
ſhall not have the rent after 
his deceaſe, becauſe the rent 
determined by his death, for 
that it was not reſerved to 
him, his heirs, and aſſignes. 


Mes il ne poet en- 
trer en la terre per 


force del condition, &c. 

Hereby it appeareth, that 
at the common law neither 
ailignes in deed nor aſſignes 
in law could have taken 
the benefit of either entrie 
or re-entrie, by force of a 
condition. 


Pur ceo que il weſt 


pas heire al lefſor, Sc. 


Sect. 348. 


ITEM j foyt feig- 
nior et tenant, et 
le tenant fait un tiel 
leaſe pur terme de vie, 
rendant a leſſor et a 
ſes hetres tiel annual 
rent, et pur default 
de payment un re-en- 
trie, &c. fi apres le 
leſſor moruſt ſans heire 
durant la vie le te- 
naunt a terme de 
vie, per que le re- 
verſion devient al 
ſeignior per voy d e 
cheat, et puis le rent 
de le tenaunt à terme 
de vie ſoit aderere, le 
ſeignior poet deflremn- 
er le tenant pur te 
rent arere; mes il 
ne poet entrer en la 
terre per force del 
conaition, &c. pur ceo 
que il n'eſt pas heire 


al * for, &c. 


* lefſor—feoffor, L. and M. and Roh. 


ALSO if lord and 

tenant bee, and 
the tenant make a 
leaſe for terme of 
life, rendering to the 
leſſor and his heyres 
ſueh an annuall rent, 
and for default of pay- 
ment a re-entrie, &c. 
if after the leſſor dy- 
eth without heire du- 
ring the life of the te- 
nant for life, whereby 
the reverſion com- 
meth to the lord by 
way of eſcheat, and 
after the rent of the te- 
nant for life is behind, 
the lord may diſtrein 
the tenant for the rent 
behind; but he may not 
enter into the land by 
force of the condition 
&c. becauſe that hee 
is not heire to the leſ- 
ſor, &c, 


The gardian in chivalrie (/) or in ſocage ſhall in the right of the heire take benefit of a 
condition by entrie or re-entrie, by the common law, and fo it is here implyed, 


. —— 


Sect. 


(1) It has alſo been held upon this flatute, that if a man makes a leaſe for years upon condition that if the rent flould be in ar- 
rear, it /hould be luauſul to the 41. and his aſſigns to re-enter, and then the ieſſur aſſigus the rever/ion over, and the leſſee attorns, 


and the leſſor dies, the grantee 


all not take advantage of the condition for evant of theſe words, his heirs, in the reſervation of the 


condition; the condition being that he and his aſſigns /hall enter. By Brown, ferj. wvho memred ihe caſe in C. B. e x relatione T. Huf. 
It appears therefere, that this reſer vation of condition is t9 be reſembled to ſuch a ri ſervation of rent as is mentioned before, in 
page 47. a. which determined by the death of the lefſor ; but that n- wvertheleſs the grantee /hall hawe vdvantage of the condition, during 
the life of the grantor, by the 32. H. 8. Infra 215. 6. So note, the grantee of part of the reve fion iu the auhole /hall take advaniage 
of a condition; for to this purpoſe the grantee of a reverſion for life or years 15 an aſſignee qvithin the 32. Henry 8, ewho may 
enter; quhich nevertheleſs is very different in the caſe of a ajjνiranty; for a leſſee for life, c has but part f the eflate in the aulole, 
is not aſſignee for voucher. Infra 385. . On the other hand, the grantee of the whole eſtate in reverſion in part is not an Me nee 
evithin t he 32. Henry 8. : as if the reverſioner in fee of 4 acres grants 2 acres in fee, the grantee cannot enter 5 evhich alſo 1s very dl. 
ferent in the caſe of warranty, for the feofſee of 2 acres is an affignee for voucher. Iufra 315+ 4. Lord Nott. . 


Lib. 3. 


Sect. 
ITEM. / terre foit graunt a un 


* home pur terme de deux 
ans ſur tiel condition, que s'l 
payeroit al grantor deins les 
dits deux ans 40 markes, T a- 
donques il averoit la terre a luy 
et a ſes heires, &c. en ceſt caſe ſi 
le grantee enter per force de le 
grant, fans aſcun liwerie de ſei- 
fin fait a luy per le grantor, et 
puis il paya al grantor les 
40 markes deins les deux 
ans, uncore il wad riens en la 
terre forſque pur terme de deux 
ans, pur ceo que nul liverie de 
ſeiſin a luy fuit fait al com- 
mencement. Car Fil averoit 
franktenement et fee en ceſt 
caſe, pur ceo que il ad performe 
le condition, donque il averoit 
franktenement per force del 
prime graunt, lou nul liverie de 


ſeifin de ceo fuit fait, que ſer- 


le grantor uft fait liverie de ſet - 
fin al grantee per force de la 
grant, donque averot le gran- 
tee le franktenement et le fee fur 
meſme le condition. 


upon Condition. 


roit + inconvenient, &c. Mes ft 


Sect. 349. 


349- 


ALSO if land be granted to a (8 Rep. 13. Plow. 484.) 


man for terme of two yeares 
upon ſuch condition, that if hee 
ſhall pay to the grantor within 
the ſaid two yeares fortie marks, 
then he ſhal have the land to him 
and to his heyres, &c. in this caſe 
if the grantee enter by force of 
the grant, without any liverie of 
ſeiſin made unto him by the 
grantor, and after he payeth the 
grantor the forty markes with- 
in the two yeares, yet he hath no- 
thing in the land but for terme of 
two yeares, becauſe no liverie of 
ſeifin was made unto him at the 
beginning, For if he thould have 
a freehold and fee in this caſe, be- 
cauſe he hath performed the con- 
dition, then he ſhould have a free- 
hold by force of the firſt grant, 
where no liverie of ſeiſin was 
made of this, which would be in- 
convenient, &c. But if the gran- 
tor had made liverie of ſeifin to 
the grantee by force of the grant, 
then ſhould the grantee have the 
freehold and the fee upon the 


ſame condition. 


ERE fixe things are to be obſerved. Firſt, Littleton here putteth an example of a condition 

precedent (1). Secondly, that ſuch a condition which createth an eſtate may be made by 
aroll without deed. Thirdly, that liverie of ſeiſin in this caſe muſt bee made before the 
leſſee enter, (as Littleton here faith at the beginning) for after his entrie livery made to him 
that is in poſſeſſion is void, as hath been ſaid. Fourthly, that if no hverie of ſeiſin be made, 
that no fee ſimple doth paſſe, although the money be paid. Fifthly, that it is inconvenient 
that the fee fimple ſhould paſſe in this caſe without livery of ſeiſin. Sixtly, that argumentum 


(Ant. a6.) 


Vide Sect. 60, 
(Ant. 48. a.) 


* 1 —_T . * . - 
* OT * A R a 2 * x x! 


ab inconvenient:, is forcible in law, as often hath beene and ſhall be obſerved. See more of this 
kind of condition in the ſection next following (2). 


Et a ſes heires, Sc. Here (Sc.) implyeth an eftate in taile, or a leaſe for life. 


Sect. 
* homenot in L. and M. nor Roh. 


reaſon in L. and M. and Roh. 

80 See ſome obſervations on conditions precedent, and conditions ſubſequent, in the laſt note upon this chapter. 

(2) The neceſlity which there was in the old law, that there ſhould always be ſome perſon to do the feudal duties, to fill the 
poſſeſſion, and to anſwer the actions which might be brought for the fief, introduced the maxim, that the freehold could never be 
in abeyance. See 2. Wilſon, Bond v. Weſt, 165. But it was admitted, that there were ſome caſes in which the inheritance, when 
ſeparated from the freehold, might be ſo. Ihe queſtion agitated in the commentary upon this and the following ſection, ariſes 
from the difficulty of aſcertaining where the freehold, in the caſe mentioned by Littleton, is to be. By the livery, it is taken out 
of the grantor ; it mult therefore veſt in the feoffee. Yet it ſeems diflicult to conceive how it could be in the grantec, con- 
fiſtently with the term of years. The opinion adopted by Littleton and Sir Edward Coke is conformable to what is ſaid in Lord 
Straſſord's caſe, 8. Rep. 73. b. It is to be obſerved, that tho? by conveyances at common law the freehold neceſſarily paſſes out 
of the grantor ; and that if there is not ſome perſon, in being in whom it can immediately veſt, the conveyance is void; that 


T gue added in L. and M. and Roh. 


| inconvenient, c. —encontre 


Lib. 3. 


Cap. 5. 


(5: Rep. ge 


O RE iu ad 
fre fimple 


conditionall, &c. 
The like is of an 
eſtate in taile, or for 
lite. Many are of opi- 
nion againſt Litileton 
in this caſe, and their 
reaſon is, becauſe the 
fee ſimple is to com- 
mence upon a condi- 
tion precedent, and 
therfure cannot paſle 
until the condition bee 
performed ; and that 
here Littleton of a con- 
dition precedent doth 
(before the perform- 
ance thereof) make it 
ſubſequent : and for 
proofe of their opinion 
they avouch many ſuc- 
ceſſions of authorities 
that no fee fimple 


4 paſſe before the 
f condition performed. 
- og eee " Fly E. I. tit, feoff ments 


ails 119, A.letteth 

a mannor to B. for 
term of twenty years, 
and the deed would, 
that after the terme 
of twenty yeares that 
B. and his heirs ſhould 
hold the ſaid mannor 
for ever by twelve 
pounds rent, A. ta- 
keth a wite and dyeth 
before the term be 
paſt, the wife of A. de- 
mands dower. And 
there Wayland chiete 
juſtice ſaith, that the 
tce and the frank- 
tenement doth repoſe 
in the perſon of the 
leſſor untill the terme 
be paſt, for before that 
the condition is not 
e for if the 
eſſor had aliened the 

land before the end of 
the terme, B. ſhould 
not recover by a writ 
of aſſiſe, and by the 
death of the leſſor the 
chiefe lord ſhould 
have had the wardi{hip 


Of Eſtates 


Sect. 350. 


JTEM i terre ſoyt 

grant a un home 
pur terme de 5 ans, 
fur condition, que s il pay 
al grantor. deins tes 
deux frimer ans 40 
markes, que adonque il 
averoit fee, on auter- 
ment forſque pur terme 
de les 5 ans, et liverie 
de ſeiſin eft fait a luy 
per force de le graunt, 
ore il ad fee ſimple con- 
ditionell, Sc. Et ft en 
ceo caſe le grauntee ne 
paia my al grantor les 
40 markes deins les 
primers deux ans, don- 
ques immediate apres 
meſmes les deux ans 
paſſes, le fee et be frank- 
tenement eſt et ſerra 
adjudge en le grantor, 
pur ceo que Ie grantor 
ne poet apres les dits 
deux ans maintenant 
enter ſur le grauntee, 
pur ces que le grantee 
ad uncore title per trois 
ans d aver et occupier la 
terre per force de meſme 
le grant, Et ifjint pur 
ceo que le condition del 
part le grantee et en- 
freint, et le grauntor ne 
poet entrer, la ley mitte- 
ra le fee et le franktene- 
ment enle grantor. Car jt 
le grantee en ceſt caſe fait 
det, donques afres le 
enjreinder de le condi- 
tim, G&c. et apres les 


Sect. 380. 


ALSO if land be grant- 

ed to a man for term 
of five yeares, upon con- 
dition, that if he pay to 
the grantor within the 
two firſt yeares forty 
markes, that then he ſhal 
have fee, or otherwiſe 
but for terme of the five 
yeares, and livery of ſei- 
lin is made to him by 
force of the grant, now 
he hath a fee ſimple con- 
ditionall, &c. And if in 
this cale the grantee 
doe not pay to the gran- 
tor the fortie markes 


withinthe firſt two yeares, 


then immediately after 
the ſaid two yeares paſt, 
the fee & the freehold is 
and ſhall be adjudged in 
the grantor, becauſe 
that the grantor cannot 
after the ſaid two yeares 
preſently enter upon the 
grauntee, for that the 
grauntee hath yet title 
by three yeares to have 
and occupie the land by 
force of the ſame grant. 
And fo becauſe that the 
condition of the part of 
the grantee 1s broken, 
and the grantor cannot 
enter, the law will put 
the fee and the freehold 
in the grantor. For if 
the grauntee in this caſe 
makes waſt, then after 
the breach of the condi- 
tion, &c. and after thetwo 


deux 


is not the caſe with reſpe& to wills, conveyances under the ſtatute of uſes, truſts in equity, or grants of rents de zovo. For as to 
wills ;—there is no immediate transferof the freehold, as upon the death of the teſtator it veſts in the heir to anſwer the lord's ſervices 
and the ſtranger's writs. As to conveyances under the ſtatute of uſes ;—till there is ſome perſon in being in whom the ule can veſt, 
the poſſeſſion is not altered, but continues in the feoffor aud his heirs. Sce 1. Inſt. 23. As toexecutory truſts, thelegaleſtate imme» 
diately veſts and continues in the truſtee : and as to rents de gwo, the tenant continues in poſſeſſion of the land out of which they 
iſſue. However, it is to be obſerved, that in caſes of wills, uſers, and truſts, if it be inconfiſtent with the eſtates exprſiy declared, that 
the freehold ſhould remain with the party (as if he has a term of years expre/ly given him), the law will not give him, by zmplica- 
tion, an eſtate of freehold. See Pybus v. Mitford, 1. Veat. 352. Adams v. Savage, 2. Salk. 679. Penhay v. Hurrch 2, Vern. 370. 


Speed v. Davis, 2. Salk. 675. In the ſame manner, if a perſona limits his eſtate to ſuch uſes as he ihall appoint ; and in the mean time, 
and until be makes an appointment, to the uſe of himſelf and his heirs ; or if he limits it to the ule of himſelf tor lite, and after 


bis 
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drux ans, le grantor yeares, the grantor of che heire of the leſſor, and 


F k by judgement the wife reco- 
aVvera ſon briefe de (hall have his writ of vated dower, for the termor 


waſt. Et ceo eſt bone waſte. And this is a could not hero fer all which 
progſe adonque, wh good proofethen, that 7,77 e nt: 


le reverſion eſt en luy, the reverſion is in him, 7. letteth lands to B. for eight 
Se &c. yeares, and it the leſſor pay 


not a hundred markes to the 
leſſee at the end of the tearme, that then he ſhall have fee : by the non-payment of the mony, 


the fee and franktenement accrueth to him, and before, the leſſee cannot be impleaded 1n 
a precipe, neither ſhall he vouch, 

[x] 7- E. 3. 10. I. letteth certaine lands to N. forthe tearme of ten yeares, rendring a hun- 
dred thillings by the yeare to him and his heires, and granted by deed, that if he held the lands 
over to him and his heires, that he ſhould render by the yeare rwenty pounds : the leflor dur. 
ing the tearme brought an action of debt for the rent. And there Herle chiefe juſtice of the 
Common Pleas giveth the rule, that during the tearme the leſſee had but for yeares, and 
therefore the action of debt maintenable, 

25 44. E. z. tit. attaint. 22. and 43. A. p. 41. D. and A. infeoffe the two plaintifes in the 
aſſiſe, they let thoſe lands to S. for tearme of nine yeares upon condition, that if the plain- 
tife in the aſſiſe pay a hundred ſhillings to S. during the tearme, that S. ſhall have it but for 
nine yeares, and if they pay it not, that S. ſhall have fee. S. continueth his eſtate by one yeare, 
and after granteth his eſtate to one H. which H. continueth his eſtate by two yeares, and 
granted the reſidue of the tearme to R. and within the tearme of nine yeares the plaintites in 
the alliſe pay the hundred ſhillings ro S. N. continueth his poſſeſſion after the tearme, and 
infeoffeth D. which infeoffeth the lord Purnival!, againit whom and others without any 
claim or entry made by the plaintifes, after the nine yeares ended he brought his aſſiſe, and 
after adjournment recovered. | 
[z] 10. E. z. 39. & 40. X. doth let certaine lands to J. for tearme of twelve yeares, and 
in furetie of his tearme he maketh a charter of the tee upon condition, that if he be diſtur- 
bed within the tearme, that he cannot hold the lands untill the end of the tearme, that then 
he ſhall hold the lands to him and his heires for ever, and ſeiſin was delivered upon the one 
charter and the other. R. within the tearme plowed and ſowed the land, and tooke the profits 
- againſt the will of J. and J. upon this diſturbance had fee and recovered in aſſiſe. 

6. K. 2. tit. Quid juris clamat 20. If a leaſe be made for a tearme upon condition, if the leſ- 
ſee pay a certain ſumme within the tearme, that then he ſhall have fee, if he pay the money 
he ſhall have the fee, but if before the day of payment the leſſor levieth a fine to another, the 
leſſee ought to attorn by proteſtation, and if he pay the money, the conuſee ſhal have it, and 
the conuſee ſhall have the rent reſerved untill the day of payment; and if land be letten for 
tearme of yeares upon condition, that if the leſſee be ouſted within the tearme by the leſſor, 
that he ſhall have tee, if he be ouſted, he ſhall have fee by the condition, and notwithſtand- 
ing * not have any aſſiſe, but he muſt hap poſſeſſion after the ouſter, and of this he ſhall 

ave an aſſiſe. 

And generally the bookes (“) are cited that make a diverfitie between a condition precedent 
and a condition fubſequent. 

And laſtly, they cite Dier, [a] 10. Eliz, 281. and in Say and Fulier's caſe, Pl. Com. 27 2. the 
opinions of Dyer and Broxwnc, 

Notwithſtanding al this there are thoſe that defend the opinion of Litilcton, both by rea- 
fon and authority. By reaſon, for that by the rule of law a liverie of ſeiſin mult paſle a pre- 
ſent freehold ro ſome perſon, and cannot give a freehold iz futuro, as it muſt doe in this caſe, 
if after liverie of ſeiſin made the freehold and inheritance ihould not paſſe preſently, but ex- 
pect untill the condition be performed; and therefore if a leaſe for yeares be made to begin at 
Micharlmas, the remainder over to another in fee, if the leſſor make liverie of ſeiſin before 
Michaelmas, the liverie is voide, becauſe if it ſhould worke ar all it muſt take effect preſently, 
and cannot expect. 

Secondly, they ſay that when the leſſor makes liverie to the leſſee, it cannot ſtand with 
any reaſon that againſt his one liverie of ſeiſin, a freehold thould remaine in the leſſor, ſee- 
ing there is a perſon able to take it. But if a man by deed make a leaſe for yeares the re- 
mainder to the right heires of J. S. and the leſſor make liverie to the leſlee ſecundum formant 
charte, this livery is voyd, becauſe during the life of J. S. his right heire cannot take {tor 
nemo eft heres wiventis), and in that caſe the frechold ſhall not remaine in the leſſor, and ex- 
pet the death of J. S. during the tearme ; for albeit J. S. die during the tearme, yet the re— 
mainder is void, becauſe a liverie of ſeiſin cannot expect. 


And 


12. E. 2. tit. voucher 265. 
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12. E. 2. tit. voucher 263. 
(8. Rep. 73. Plow. 481 


[x] 7-F. 3. 10. Pl. Com. Saye's 
Cale 272. 


[3] AH. E. 3. tit. attaint. 29, 
43. Aff. p. 11. 


J 10. K. 3. gg. 49. 19. ATT. 15, 
tit. Afl. 261. Fl. Com. B:owa- 
ing's Caic 135 


6. R. 2. tit. quid juris clamat. 20. 


(®) 15. H. 7. 1. a. 14. H. 8. 18. 
20. 3. H. 6. 6. b. 


[a] Dyer 10. Eliz. 281. Pl. Com. 
272. 


Vide Litt. in the chapter of te- 
nants lor yCcarcs. 


(1. Rep. 130. a. Rep. Cy. 2. Poſt. 
278. a.) 


his deceaſe, to ſuch uſes as he ſha!l avpoint, and for want of appointment, to the uſe of his right heirs in both of theſe caſes, 
the ſettlor and his heirs have a qualified and determinable fee, until by an exerciſe of the power of appointment, an ule veſts in 
the perſon to whom it is appointed; or till by the death of the ſettlor, without exercifing his power, the exerciſe of it becomes 


impoſſible. To this ſee dower is clearly incident. If the ſettlor makes an appointment, a new 


uſe ſprings up and veſts in 


the appointee ; and the fee originally limited tothe ſettlor ceafes ; and with it the right of the wife to her dower out of it; and THe cw # OO L96, 
from that time, the uſe appointed under the power takes effect, in the ſame manner as if it had been inſerted in the original K . a 34 
deed, in the place of the power. But if no appointment is made, the fee, from being qualified and determinable, becomes A 4 A ee 
ſimple and abſolute. It may be objected, that in the ſecond of theſe caſes, an eſtate for life is expreſoly limited to the ſettlor, 8. 3 
and that the fee is therefore put in abeyance. But in the caſe of Leonard Lovie zl. Rep. 78. where the eſtate was deviſed to We gur, 
Leonard Lovie expreſsly for his life, without impeachment of waſte, and afterwards to ſuch uſes as he ſhould appoint, and Aru 

- alter ſeveral intermediate 1emainders to the uſe of bis right heirs, it was reſolved, that the fee veſted in him till the appoint- RA . 


CT 
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63. Rep. 55.) And they ſay further, that ſeeing all the bookes aforeſaid prove that ſuch a condition is 
good, and that the livery made to the leſſee is effectuall, by conſequence the frechold and 
inheritance mult paſſe preſently or not at all. 

And it is not rare, ſay they, in our bookes that words ſhall be tranſpoſed and marſhalled 

[5] Hill & Grange's Pl. Com. 171. ſo as the feoffment or grant may take eſſect. [5] As if a man in the moneth of February make 
a leaſe for yeares reſerving a yearely rent payable at the feaſts of Saint Michael the Arch- 
ungell, and the Aununtiation of our Lady, during the tearme, the law (in this caſe of reſer- 
vation) ſhall make tranſpoſition of the feaſts, vi. at the feaſts of the Annunciation, and of 
Saint Michael the Archangel, that the rent may be paid yearely during the tearme. And fo 

[cJ10. E. 3. Seignior Stafford's it is [e] in caſe of a grant of an annuitie, And further they take a diverſitie in this caſe be- 

cale, lib. 8. fol. 74, PI. Com. teen a leaſe for life and a leaſe for yeares. For in caſe of a leaſe for life with ſuch a con- 

MEARS ee $0 f« dition to have fee, they agree that the fee ſimple paſſeth not before the performance of the con- 
dition, for that the livery may preſently worke upon the freehold ; but otherwiſe it is in the 
caſe of a leaſe for years. Alſo they take a diverſitie between wmheritances that lie in grant 
and inheritances that lie in livery. For they agree that if a man grant an advowſon for 
yeares upon condition, that if the grantee pay twenty ſhillings, &c. within the tearme, that 
then he ſhall have fee, the grantce ſhall not have fee untill the condition be performed, Et fic 
de fimilibus. But otherwiſe it is where liverie of ſeifin is requiſite, and therefore it the king 
make ſuch a leaſe for yeares upon ſuch a condition, the fee ſimple ſhall not paſſe preſently, 
becauſe in that caſe no livery is made. 

They alſo make ſeverall anſwers to the authorities before cited. For as to the caſe in 
zt. E. 1. they ſay that either the caſe is miſreported, or elſe the law is againſt the judgement. 
For the caſe is but this, that a man make a leaſe of a mannor to B. for twenty yeares, and 
that after the twentie ycares B. ſhall hold the mannor to him and his heires by 12 pound 
rent and (as it muſt be intended) maketh livery of ſeiſin, in this caſe it is cleere (ſay they) 
that B. hath a fee ſimple maintenant, tor there is no condition precedent in the caſe, 

Seignior Stafſord's caſeubi ſupra, As for the caſe in 12. E. 2. the caſe (as it is put in the booke) is, that Fohn de Marre made 
2 charter to John de Burford of fee ſimple, and the ſame day it was covenanted betweene 
them that Fobx de Burford ſhould hold the fame tenements tor eight years, and if he did not 
pay a hundred markes at the end of the tearme that the land ſhall remaine to John de Burford 
and his heires. In which caſe, ſay they, there is direct repugnancy ; for, firit, the charter of 
the fee ſimple was abſolute, and aſter the ſame day it was covenanted between them, &c. this 
covenant being made after the charter, could neither alter the abſolute charter, nor upon a 
condition precedent give him a fee ſimple that had a fee ſimple before. 

To all the other bookes, w/z. 7. K. 3. 10. E. 3. 10. Af. 44+ E. 3. 43. Af. and 6. R. 2. they 
ſay, that being rightly underſtood they are good law ; for in tome of theſe bookes, as namely in 
10. E. 3. 10. A. Sec. it appeareth that there was a charter made in ſurety of the tearm, which, 
ſay they, muſt be intended thus, e.. a man maketh a leaſe for yeares, the leſſee enters and the 
leflor makes a charter to the leflee, and thereby doth grant unto him, that if he pay unto the 
leflor a hundred markes during the tearme, that then he ſhall have and hold the lands to him 
and to his heires. 

Pl. Com. in Nichol's caſe 487. In this caſe, ſay they, there need no livery of ſeifin, but doth enure as an executory grant 
by increaſing of the ſtate, and in that cafe, without queſtion, the tee ſimple paſſeth not be- 
tore the condition perſormed. 

And therefore Liſileton warily putteth his caſe of an eſtate made all at one time by one 

conveyance, and a livery made thereupon. 

For Liitleton himſelfe in the Seien before faith, that in that caſe without a livery nothing 
paſleth of the freehold and inheritance. . 

DI 10. E. g. 64 And this diverſity (ſay they) is proved by books; and thereupon they cite [4] 10. EZ. 3. 54. 
In a writ of dower, the tenant vouched to warranty; the vouchee as io part pleaded that 
the huſband was never ſeiſed of any eſtate whereof ſhe might be endowed ; as to the reſidue 
the tenant pleaded that he leſſed to the huſband in gage upon condition that if the lefior 
paid ten markes at a certaine day, that he ſhould re-enter, and if he failed of payment, that 
the land ſhould remaine to the huſband and his heires, which muſt be intended to be done by 

- one entire act, and pleaded that he paid the money at the day, which is allowed to be a good 
plea : Ergo, the fee ſimple paſſed by the livery, otherwiſe the plea had amounted that the 
huſband was never ſeiſed, &c. And ſay they, that it cannot be intended that the judges ſhould 
be of one opinion in T7:n:tic tearme, and of another opinion in Michaelmaſje tearm in the 
ſame yeare, and therefore (they hold) their ſeverall opinions are in reſpect of the {aid diver- 

. ſitie of the caſes. | 

V3 bat tae arthouh le] 32. E. 3. tit. garr. zo. a tenant by the ourteſie made a leaſe for yeares, and in ſurety of 
the tearme, &Cc. OS a charter in fee mple, and made livery according to the charter (note 

a ſpeciall mention made of livery in this calc) ; and iſſue being taken du an aflile, whether the 


tcnant 


ment was made. Sec alſgSir Edward Cleere's caſe, 6. Rep. 18. It may alſo be objefted, that a limitation to ſuch uſes as a perſon 

{hall appoint, is incompatible with, or rendered void by, the ſubſequent limitation of the fee to him, as the ownerſhip of the 

{ee carries with it every power of appointment. But it is to be obſerved, that the owner of the fee cannot convey the inheri- 

tance, but by deed ſealed and delivered. Now he may limit a fee, under a power, by a mere inſttuwent in writing, and with- 

out any of thoſe forms or ceremonies which the law requires for paſſing real property; which, clearly, is a power not included 

in the own-rſhip of the fee, It muſt, however, be noticed, that as a power of appointment is liable to be ſuſpended and de- : 
ſtroyed, and as the exiſtence of the power is the only circumſtance which precludes the wife from her dower, in the cafe I have 0 
mentioned there always muſt be a poſſibility of danger in taking a title which depends upon it. Vet in ſome caſes the poſſibi- — 
lity is ſo ſmall as not to deſerve attention. Some remarks on the mode generally uſed for barring the wite's dower will be 

offcred in the cout ſe ul thcle annotations. | 
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tenant by the courteſie demiſed in fee, upon the ſpeciall matter found, it was adjudged that 

a fee {imple paſſed, and that the hei might enter for a forfeiture, which, ſuy they, in caſe of 

livery is an expreſſe judgement in the point agreeing with the opinion of Littleton. 

(/) 43+ E. 3. 35. In an action of waſt againſt one in lands which hee held for tearme of 22. E. 3. 26. 
yeares, Belknap pleaded thus for the defendant : that the detendant was ſeiſed in fee, and in- 

feoffed the plaintife, &c. and after the plaintife demiſed the land back againe to the defendant _. 

for yeares upon condition, that it the defendant paid certaine money, &c. that then the de- 

foal might retaine the land to him and to his heires, and if not, the plaintife might en- 

ter, &c. and pleaded that the tearme endured, and that the day of payment was nat come, 

and demanded judgement, if the plaintife may maintaine an action of waſte, inaſmuch as the 

defendant had now a fee imple, and ſhewed forth the indenture of leaſe with the condition 

(which agreeth with Lizeleton's caſe) all being done at one time, and by one deed, and a li- 

very intended, and with Liteleton's opimon alſo. It is true, ſay they, that Cavendiſh ac- 

counſell with the plaintife offered to demurre, but never proceeded. ( g) Vide 20. Aff. pl. 20. (4) 20. AT. pl. 29, 

Other authorities they cite, but theſe (as I take it) are the principall, and therefore for 
avoyding of tediouſneſſe, having I feare beene too long upon this point, the others I omit. 
Only this they adde, that Littleton had ſeene and conſidered of the ſaid bookes, and have ſet 
downe his opinion where livery of ſeiſin is made upon a conveyance made at one time, as 
harh beene ſaid, that he hath fee fimple conditional“. 

Benigne lector, utere tuo judicio, nihil enim impedio. Conditto beneficialis que flatum conſtruit Lib. 8. fo. go. France's caſe. 
benigne ſecundum verborum intentionem eft inter pretanda, odioſa autem que fratum drſtruit Hrietè (Dyer 45. Plow. 7. a.) 
ſecundum wverborum proprietatem eft accipienda. _ 

A leaſe is made to a man and a woman for their lives upon condition, that which of them 
two ſhall firſt marry, that one ſhall have fee, they entermarry, neither of them ſhall have 
fee, for the incertainty. | 
Note, If the condition be to increaſe an eſtate (that is to ſay) to have fee upon payment of {(Ple. 482. 2. Ant. 206, a. b. 
money to the leſſor or his heires at a certaine day, before the day the leſſor is attainted of 
t:eaſon or telony, and alſo before the day is executed, now is the condition become impoſ- 
ble by the act and offence of the leſſor, and yet the lefſee {hall not have fee, becauſe a prece- 
dent condition to enereaſe an eſtate muſt be performed, and if it become impollible, no eſtate 


ſhal riſe. 


Pur ces que le grantor ne poet entrer, Sc. Regularly when any man will Fl; Com; Browning & Beton's 


take advantage of a condition, if hee may enter hee muſt enter, and when he cannot enter he (2, Rep. 33. b.) 

mult make a claime, and the reaſon is, for that a free-hold and inheritance ſhall not ceaſe 

without entry or clayme, and alſo the feoffor or grantor may waive the condition at his 

pleaſure. | 

As if a man grant an advowſon to a man and to his heires upon condition, that if the _ SIE 
grantor, &c. pay 20 pound on fuch a day, &c. the ſtare of the grantee ſhall ceaſe or be utterly Vi. Littleton cap. Villein. 

void, (1) the grantor payeth the money, yet the ſtate is not reveſted in the grantor before a BEL 
claime, and that claim muſt be made at the church. (4) And ſoit is of a reverſion or remain- (4) Pl. Com. Brownng's caſe 
der of a rent, or common, or the like, there mult be a claime before the ſtate pe reveſted in 03. b. 

the grantor by force of the condition, and that-cliime muſt be made upon the land. 

A forttori, in caſe of a feoffment which patleth by livery of ſeiſin, there muſt be a re-entry 42. E. 3. 1- 
by torce of the condition betore the ſtare be voyd. | : : 

If a man bargaineth and ſelleth land by deed indented and inrolled with a 22 that if Lib. 2. fo. go. Sir Hugh Cholm- 
the bargainer pay, &c. that then the tate ſhal ceaſe and be void, he paveth the money, the ley's caſe. 
ſtate is not reveited in the bargainer before a re-cntry,(2) and ſo it is if a bargain and ſale be 
made of a reverſion, remainder, advowion, rent, common, &c. And fo it is if lands bee (6, Rep. 34. a. b. Plo. 242. 2.) 
deviſed to a man and to his heirs upon condition, that if the deviſee pay not 20 pound at ſuch 
a day, that his eſtate ſhall ceaſe and be void, the money is not paid, the ſtate ſhall not be 
veſted in the heir before an entry. And fo it is of the reverſion or remainder, an advowſon, 
rent, common, or the like. (3) 

But the ſaid rule hath divers exceptions. Firſt, in this preſent caſe of Littleten, for that he 
can make no entry, he ſhall not be driven to make any claime to the reverſion : tor ſecing by 
conſtruction of law the freehold and inheritance pafieth matutenant out of the leflor ; by the 
like conſtruction, the freehold and inheritance by the default of the leſſee ſhall be reveſted in 
the leffor without entrie or claime. 

2. If I grant a rent charge in fee out of my land upon condition, there if the condition be 

broken, the rent ſha!l be extint̃t in my land, becauſe 1 (that am in poſleſſion of the land) need 

make no claume upon the land, and therefore the law ſhall adjudge the rent voide without any 

claime. i 

3. If a man make a feoffment unto me in fee upon condition. that I ſhall pay unto him 20 

pound at a day, &c. before the day I let unto him the land for yeares reſerving a rent, — 
arter 


Vid. lib. 1. fo. 174. Dig's caſe, . 
20. E. 4. 18. 19. 


Pl. Com. Browning's caſe 133 · b. 
20. E. 4. 19. | 


20. E. 4. 19. 20. H. . 4. b. 
(4. Rep. 53.) 


(1) Acc. 2. And. 8. : ; | 
(2) Acc. 1. Rep. 174. 2. as to the general principle; but the particular caſe there was, that A. covenanted to ſtand N 
to the uſe of himſelf for life, with ſeveral remainders over; with a power of revocation.— By an exerciſe of this 2 G re- 
voked the uſes; and it was held, that the antient uſes were determined, without entry or claim, becauſe he himſelf was te- 
nant for life of the land, and he could not enter upon himſelf; and no claim was neceſſary, as an expreſs revocation was as 
Arong as any claim could be,—See the following page. a 0 

(2) The entry, or claim, may be made cither by the party himſelf, or by a ſtranger, by his order. 2. Cro. 57. 


„ ps: Of Eſtates Set. 35 1, 352: 


(1. Rep. 97.) aſter faile of payment, the feoffce ſhall retaine the land to him and to his heirs, and the rent 
is 3 and extinct, for that the feoffor could not enter, nor need not claime upon the 
land, for that he himſelfe was in poſſeſſion, and the condition being collaterall is not ſuſpended 

by the leaſe, otherwiſe it is of rent reſerved, 

Lib. 1. 174. Digge's caſe. 4. If a man by his deed in conſideration of fatherly love, &c. covenant to ſtand ſeiſed to 

Parl. Rot. £27 4. 265. b. Ant. the uſe of -himſelfe for life, and after his deceaſe to the uſe of his eldeſt ſonne in taile, the re- 

23 ge 9% mainder to his ſecond ſonne in taile, the remainder to his third ſonne in fee with a AN. of 

' revocation, &c. the father doth make a revocation according to the proviſo, the whole eſtate 
is maintenant reveſted in him without entry or claime for the cauſe aforetaid, 


Le grantee ad uncore title pur 3 ans, By this it appeareth that albeit 

the leſſee had pro tempore a fee ſimple, yet after that fee ſimple is deveſted out of him, and 

veſted in the leſſor, he ſhall hold the lands for three yeares by the expreſſe limitation of the 
ties. 

Pi. Com. in Fulmerſtone's caſe. If a man make a leaſe for 40 years, the leſſee afterwards taketh a leaſe for 20 yeares upon 
207. b. condition that if he doth ſuch an act, that then the leaſe for 20 yeares ſhall he void, and after 
Uh _— 494. 495. 497* the leſſee breake the condition, by force whereof the ſecond leate is void, notwithſtanding the 

1 6 5 11. 3. 1. Roll. Abr. leaſe for 40 years is ſurrendred, tor the condition was annexed to the leaſe for 20 yeares, but 
412.) Kue. 27 8. 4. the ſurrender was abſolute. So it is it a min make a leaſe for 40 yeares, and the leſſor grant 

2 the reverſion to the leſſee upon condition, and after the condition is broken, the tearme was 

abſolutely ſurrendred. And the diverſitie is when the leſſor grants the reverſion to the leſſee 

upon condition, and when the leſſee grants or ſurrenders his eſtate to the leſſor; for a condi- 

tion annexed to a ſurrender may reveſt the particular eſtate, becauſe the ſurrender is condi- 

tionall. But when the leſſor grants the reverſion to the leſſee upon condition, there the con- 
dition is annexed to the reverſion and the ſurrender abſolute. (1) 

8. E. a. A. 393 · A gardian in chivalrie took a feoffment of the infant within age that was in his ward, and 
the infant brought an afſiſe, and the gardian ſhall be adjudged a diſſeiſor, which proveth that 
the teoffment as againſt the infant was voyd, and yet by acceptance thereof the intereſt of the 

gardian was ſurrendred. 

0, E. 3. 87. A man maketh a leaſe for tearme of life by deed, reſerving the firſt ſeven yeares a roſe, 

and if the leſſee will hold the land after the ſeven yeares, to pay a rent in money; the leſſee 
will not hold over, but ſurrender his tearme : in this caſe in judgement of law he had but a 
tearme for ſeven yeares. And fo it is it a man make a leaſe for lite, and if the leſſee within one 
| yeare pay not 20 ſhillings, that he ſhall have but a tearme for two yeares, if hee pay not the 
money the eſtate for lite is determined, and he ſhall have the land but for two yeares, 


Ceo eft bone provfe adonques, que le reverſion eſt in Iny, &©c. Here is 
implyed that no man can have an action of waſte, unleſſe the reverſion be in him, and by the 
-authoritie of our author the reaſon of a cafe, and well applyed, is a good proofe in law. (2) 


* - 


7. E. 4. 29. 14. E. 4. 6. 43. E. 3. 


Sect. 381. 


_ — — — — —— —— — . —wü ⁵ön Ä ——— — . — Ä , ,, ‚ r - e CT 


ME en tiels caſes de feoff= PUT in ſuch caſes of feoffment 
ment fur condition, Pou le upon condition, where the fe- 
feoffor poit loyalment entrer pur offor may lawfully enter for the 
le condition enfreint, &c. * i condition broken, &c. there the 
le feoffor wad le franktenement feoffor hath not the freehold be- 
..devant ſon entrie, Gc. fore his entrie, &c. (3) 


This upon that which hath beene ſaid is evident, and needeth no further explanation. 
Bes. 382. 


ter 154. Dyer x4 Eliz.Dyer. O) U E le feoſfee FT BE M ſegſfment ALSO if a feoffment 


k . + 2 H. - 5. . E. - Q, . * #® 6 
„ - re,, 7e. ſoit fait for zrel be made upon ſuch 
- wor Cromwel's caſe. ere is no tume-immited, 72 72 ue le es FL. be 
(Ant. 268. b. 1. Roll. Abr. therefore the tcottce by cond: 0 I q c es Oo condition, that the feot- 


429. 1. Roll- Abr. 614 615: 4) the law hath time du- donerù le terre al feof fee ſhal give the land to 


or, 


* [a—/os in L. and M. and Roh. 


(1) See alſo Dyer 143. 2. Roll. Abr. 49 8. . 3 ; 
(2) No perſon-is entitled to an action of waſte againſt a tenant for life, but he who has the ;7»mediate eſtate of inheritance in 
» remainder or revcrlion, expectant upon the eſtate for fe. If between, the eſtate of the tenant for lite who commits waſte, and 
- the fubfequent eſtate of inheritance, there is interpoſed an eſtate of freehold, to any perſon in , then during the continuance 
of ſuch interpoſed eſtate, the action of waſte is ſuſpended ; and if the firſt tenant for life dies during the continuance of ſuch 
interpoſed eſtate, the action is gone for ever. But though, while there is an eſtate for life interpoſed between the eſtate of the 
perſon committing waſte, and that of the reverſioner or remainder- man in fee ; the remainder- man cannot bring his action of 
waſte : yet, if the waſte be done by cutting down trees, &c. ſuch remainder-man in fee may ſeize them; and if they are taken 
away, or made uſe of, before he ſeizes them, he may bring an action of trover. For, in the eye of the law, a remainder-man 
for life has not the property of the thing waſted z and even a tenant for life in poſſeſſion has nut the ablolute property of it, 
but merely a right to the enjoyment or benefit of it, as long as it is annexed to the inheritance, of which it is conſidered a part, 
and therefore it belongs to the owner of the fee. See Ant. 53. b. 5th Rep. Pagett's caſe. Udal v. Udal, Alleyne 81. 3, P. W. 267. 
Bewick v. Whitehead, 22. Vin. Abr. 523. 2. Eq. Ca. Abr. 527. Rolt v. Somerville, 3. Atk. 757˙ | 
(3) For till entry it doth not appear; the feulfor having power at his election to void or continue the eſtate of the feoſſce, 

A hich he will do. Note to the 44th dit. | | 


Lib. 3. 


for, et a la feme del 
feaffor, a aver et tener 
a eux, et a les heires 
de lour deux corps en- 
gendres, et pur default 
de tiel iſſue, le remain- 
der al droit heires le 
Feoffor. En ceo cas ſi 
le baron devy, vivant la 
feme, devant aſcun e- 
ate en le taile fait a 
eux, * &c. donques doit 
le feaffee per la ley faire 
eftate a la fe 
pres le condition, et 
auxy cy pres enten: 
de le condition que il 
poit faire, ceſtaſcavorr, 
delefſer la terre al ſemme 
pur terme de vie fans 
impeachment de waſt, 
le remainder apres ſon 
deceaſe a les heires de 

corps ſa baron, de luy 
engendres, et pur de- 
fault de tiel iſſue, le re- 
mainder as droit heires 
le baron. Et la cauſe 
pur que le leaſe ſerra 
en ceſt cas a la feme 
ſole ſans impeachment 
de waſt, eſt pur ceo 
que le condition eff, 
que Peflate ſerra fait 
al baron et a ſa feme en 
Taille. Et ſi tiel eftate 
20ſt efte fait en le vie le 
baron, donques apres 
le mort le baron el || uſt 
ewe eftate ent en le 
taile; quel tate eſt 
fans impeachment de 
waſt, Et iyfnt il eff 


reaſon, que cy pres que 


Cc. not in L. and M. nor Roh. 
e added in L. and M. and Roh. 


eme cy 


upon Condition. 


the feoffor, and to the 
wife of the feoffor, to 
have and to hold to them 
and to the heires of 
their two bodyes en- 
gendred, and for default 
of ſuch iſſue, the remain- 
der to the right heires of 
the feoffor. In this 
caſe if the huſband dy- 
eth, living the wife, be- 
fore any eſtate in taile 
made unto them, &c. 
then ought the feoffee 
by the law to make an 
eſtate to the wife as neer 
the condition, and alſo 
as neere to the entent of 
the condition as he may 
make it, (i) that is to ſay, 
tõ Iet the land to the wife 
for terme of life with- 
out impeachment of 
waſte, (2) the remainder 
after his deceaſe to the 
heires of the body of her 
huſband on her begot- 
ten, (3) and for default 
of ſuch iſſue, the remain - 
der to the right heires 
of the huſband. And the 
cauſe why the leaſe ſhall 
bee in this caſe to the 
wife alone without im- 
peachment of waſte is, 
for that the condition 
is, that the eſtate ſhal be 
made to the huſband 
and to his wife in taile. 
And if ſuch eſtate had 
been made in the life of 
the huſband, then after 
the death of the huſ- 
band ſhee ſhould have 


Sect, 35 2. 


ring his life, unleſſe he be 
haſtened by the requeſt 
of the feoffor or the 
heires of his budy, as 
Littleton faith in the next 
ſection. 


Si le baron devie, 


Fe. But in this caſe, 
it the feoffee dyeth before 
any feoffment made, then 
is the condition broken, 
becauſe he made not the 
eſtates, &. within the 
time preſcribed by the 
law, But if the feoffment 
bee made upon condition 
that the feotfee before the 
teaſt of St. Michatl the 
Archaugell next following 
give the land to the feot- 
tor and to his wife in tale, 
ut ſupra, and before the 
day the feoffee dicth, the 
ſtate of the heire of the 
feoffee ſhall be abſolute, 
becauſe a certaine time 
is limited by the mutual 
agreement of the parties, 
within which time the con- 
dition becommeth impoſ- 
ſible by the act of God, as 
hath been ſaid before, and 
therefore it is neceſlary 
when a day 1s limited, to 
adde to the condition, that 
the feoffce or his heires 
doe performe the condi- 
tion; but when no time 1s 
limited, then the feoffee 
at his perill muſt performe 
the condition during his 
lite (although there be no 
requeſt made) or elſe the 
feoffor or his heires may 
re-cater, 


Fait a eux, &c. 
Here the Sc.) implyeth 
according to the condi- 
tion with the remainder 
over. 


Al feoffor & a 
la feme, Se. Here 
it appeareth that albeit 
the /eme bee a ſtranger, 
E the feofftce is not 
ound to make it within 
convenient time, becauſe 
the teoitor who is privy 
to the condition is to take 

joyntly 


. 72 
/ 


219 


(2. Rep. gg.) 


(Seck. 337-) 


a7 K Ht A 7 
Fe | eee, . 


7 3 


15. H. 7. 13. 33. H. 6. 26. 29. 
9. Eliz. Dyer 262. Pl. Com. 456. 
Lib. 2. fo. 79. Sciguior Crom- 
well's caſe, 


(Sect. 331) 


(1. Roll. Abr. 449. Ant. 266. 2.) 


(2. Rep. 79. a. 6. Rep. 30. b.) 


27. E. g. Dower 133. | 
Scignior Cromwell's cafc ubi ſu- 
Pra. 


1 les corps de fon baron et de luy engendres, in L. and MI. and Roh. 
d exve—ad ewe, in L. and M. and Roh. 


(i) So where a feoffment was made on condition that the feoſſces re · inſeoſſed the ſeoſfor and his wife in tail, the remain. 
der to the right heirs of the huſband ; the huſband dicd ; the wife married a ſecond huſband ; the feoffeeg enfeofied the fo. 
cond huſband and his wife, for her life; — the remainder to the right heirs of the firſt huſband ; it was held that the condi- 


tion was well performed. Br. Ahr. tit. Cond. pl. 33. 


And ſee ibid. 70. Plo. 291. 


(2) Note, if land be given to the wife, and the heirs of the huſband of his body begotten, the ewife all have the e/ſlate for lifes 


fubjet to wafle.— Sup. 26. b. ; therefore ſuch conveyance is not by force. 


Lord Nott. MS. 


(3) It is with great pleature we preſent the reader with the following @bſcrvations on this paſſage. Lord Chief-juſtice Wil- 
mot, in his argument in the giving judgment in the caſe of Frogmorton, on demiſe of Robinſon v. Wharrey. 2. Blackſt. 
728, remarks: * When an eſtate is limited to a huſband and wife, and the heirs of their two bodies; the word Heirs is a 


v4 


Word of limitation, becaule an eſtate is given to both the perſons, from whoſe bodies the heirs are to iſſue. But when it is 
given to one only, and the heirs of two, (as to the wife and the heirs of her and 4. B.) there the word Heirs is a word of 
purchaſc; for ro eſtate tail can be made to one only, and the heirs of the body of that perſon and another, 


This ape 


peers from Litt. ſect. 352. according to the true reading collected from the original editions. The common editions make 
the eſtate cy pres, therein mentioned, to be, to the widow and /es heirs de corps fa baron de luy engendres; which is not as 
near as might be to the original eſtate i. tended, if the huſband had lived; viz. to the huſband aud wife, and the bcirs of 


sU 


© their 


— = — 


Lib. 3. Cap. 5. Of Eſtates Sect. 352% 


6. Rep. 30. b. joyntly with her. And ſo 7 7 had an eſtate in taile. 
P0070 * i the condition be to home Pp att fe ys Mate 5 4 


enfooffe the feolfor and @ 1 entent de condition, which eſtate is without 


an cleaner the ons Sc. que il ſerroit *fait, impeachment of waſte. 
hath time during his hfe 25 2 
una ge be hene be Oc. comment que + el And ſo it is reaſon, that 


requeſt. Otherwiſe it is ne Port aver eſtate en f as neare as a man can 


. Roll. Abr. 459; (as bath beene faid ) 741 2 he eſtate to the 
IP ; 4699 where the condition is to taile fi come el lf uiſſort make the eſt | 


enfeoffe a ſtranger or aver 7 le done en le intent of the condition, 


ſtrangers onely. taile uſt eftre fait a & &c. that it ſhould bee 


f a ke a feof- : : 
he Os OY: CEE) NP. in the, pos condi. Ja baron et ¶ a luy en made, &c. albeit ſhe can- 


tion that the feoffee ſhall ſe vie + ſa baron. not have eſtate in taile, 


make a gift in taile to the . . 


a ſtranger in fee, there the the gift in taile had been made to her huſband 
feoffee hath time during and to her in the life of her huſband, &c. 
his life, as is aforeſaid, 

Seignior Cromwel's caſe ubi ſu. becauſe the feoffor who is partie, and privy to the condition, is to take the firſt eſtate, But if 

pra. the condition were to make a gift in taile to a ſtranger, the remainder to the feoffor in fee, 

(2. Rep. 79. Ant, 208. b.) there the feoffee ought to doe it in convenient time, for that the ſtranger 1s not privy to the 

TT condition, and he ought to have the profits preſently, as before hath beene ſaid. 
De faire eſtate al feme cy pres le condition, et auxy cy pres Pentent 
del condition que il poit faire, &c. 

(Ant. 21. b.) A. infeoffe B. upon condition that B. thall make an eſtate in frankmariage to C. with one 
ſuch as is the daughter of the feoffor; in this caſe he cannot make an eſtate in frankmar- 
riage, becauſe the eſtate muſt move from the feoffee, and the daughter 1s not of his blood, but 
yet he muſt make an eſtate to them for their lives, for this is as neer the condition as he can. 
And fo it is if the condition be, to make to A. (which is a meer layman) an eſtate in frank- 

- almoigne, yet muſt he make an eſtate to him for his life, for the reaſon here yeelded by Lit- 
tleton. 

A diverſitic is to be underſtood between conditions that are to create an eſtate; and condi- 
tions that are to deſtroy an eſtate : for here it appeareth, that a condition that is to create an 
eſtate, is to be performed by conſtruction of law, as neere the condition as may be, and accord- 

(1. Roll. Abr. 426. Plow. 5, a. ing to the entent and meaning of the condition, albeit the letter and words of the condition 

Dycr 45+ 3.) cannot be performed: but otherwiſe it is of a condition that deſtroyeth an eſtate, for that is 

: to be taken ftrictly, unleſſe it be in certaine ſpeciall cafes : and of this ſomewhat hath beene 
ſaid before in this chapter. 

* M. . ch. Condit, Br. ago; As if a man morgage his land to V. upon condition, that if the morgageor and J. S. pay 

V. 33. I. G. kit. Joint. Br.62, twenty flullings at ſuch a day to the morgagee, that then he ſhall re-enter, the morgageor 

ä dieth before the day, J. S. paies the money to the morgagee, this is a good performance of the 
condition, and yet the letter of the condition is not performed. But if the morgageor had been 
alive at the day, and he would not pay the money, but refuſed to pay the ſame, and J. S. alone 
had tendred the money, the morgagee might have refuſed it. But if a man make a leaſe to 
two for yeares, with a proviſo, if the lefſees dye during the tearm, the leffor thall re-enter, one 
leſſee alien his part and dye, the other leſſee cannot re-enter, but the aſſignee ſhall enjoy the 
tearm ſo long as the ſurvivor liveth, and the reaſon is, becauſe the leaſe by the provi/o 18 not 
to ceaſe til both be dead. But in the former caſe, albeit the morgageor be dead, yet the act of 
God ſhall not difable J. S. to pay the money, for thereby the morgagee receives no prejudice. 
And ſo it is that cafe, if J. S. had died before the day, the morgageor might have paid it. 

I +. fa. 56.6. $4. Geiger And here is to be obſerved a diverſity when the teoffee dyeth, for then (as hath been ſaid) 

Cromwel's caſe, 2. II. 4. 3. Fe condition is broken, and when the feoffor dyeth, for then the eſtate is to be made as neer 

the intent of the condition as may be. | | 


Al feme pur terme de ſa vie ſans impeachment de wwaſt. 


Here it appeareth, that this eſtate for life ought to be without impcachment of waſt, and 


yet if the wite doth accept of any eſtate for life without this clauſe, without impeachment of 


walt, it is good, becauſe the ſtate for life is the ſubſtance of the grant, and rhe privilege to be 


To „without impeachment of waſt is collaterall, and onely for the benefit of the wife, and the o- 
2. H. 4. 5. Scignior Cromwel's 


caſe ubi ſupra. miſſion of it onely for the benefit of the heire. (1) 

(1. Sid. 268. 303. 304. 442. Ant, Allo if the wife take huſband before requeſt made, and then they make requeſt, and the ſtate 
207. a. Cro. El. 45. 18 
* fait not in L. and M. nor Roh- + iin L. and M. and Roh. F le added in L. and M. and Roh. 

|| e{—/!in L. and M. aud Roh. $ /a—/on in L. and M. and Roh, a not in L. and M. aud Roh. 


+ /a—ſon in L. and M. and Roh. 


(1) Mr. Serj. Hawkins obſerves here, that the omiſſion of the privilege of being without impeachment of waſte, ſhall not 


* the heir of the feoffor, for whoſe benefit it was omitted, a re-entry, which would defeat the eſtate of the wife. P. 307. 
2. Rep. 82. 4, 


— 


© their two bodies. But the original edition by Lettou and Macklinia, in Littleton's life-time, and the Rohan edition, which 
is the next (both which my brother Blackſtone has) read it thus: es heirs de les corps de fon baron et luy engendres: which 
& is quite conſonant to the original eſtate 3 and this eſtate, to the widow for life, and the heirs of the body of her huſband and 
* herſelf begotten, Littleton, in the ſme ſeftion, declares not to be an eſtate tail. The Tame is held in Dyer 99. in Lane and 
„ Panne), 1. Roll. Rep. 438. and in Goſſage and Taylor, Style, 325. which, from a manuſcript of lord Hale, in poſſeſſion of 


„ay brother Bathurſt, appears to have been firſt determined in Hil. 1651 3 which accounts for ſome expreſſions of chiet-juſtice 
* Rulle, in Style's caſe, which was ta T. Paſch. 1652," 


* 
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Lib. 3. 


of the wife. 


JTEM en ceft caſe 
le baron et la 
feme ont iſſue, et de- 
viont devant le done 
en le taile fait a eux, 
Sc. donques le feof- 
fee doit faire eſtate al 
iſſue et a les heires 
de corps ſon pere et 
en mere engendres, 
et pur default de tiel 
i ue, le remainder a 
les droit heires le ba- 
ron, Sc. Et meſme 
la ley eft en auters 
caſes ſemblables. Et 
ft liel feoffee ne woet 
faire tiel eſtate, &c. 
quaunt il ef} reaſon- 
ablement requiſe per 
eux que devoyent 
aver eflate per force 
de ile condition, &c. 
dongue poet le feof- 
for ou ſes herres en- 
trer ©, 


- 
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lenge or impeachment of waſte, 


upon Condition. 


is made to the huſband and wife, during the life of the wife, this is a good perſormance of (1. Roll. Abr. 426.) 
the condition, albeit the eſtate be made to the huſband and wife, where Littleton faith it is to 
be made to the wife, but it is all one in ſubſtance, ſeeing that the limitation is during the life 


SAauns mmpeachment de roaſt, Abſque impetitione vaſti, (that is) without any chal- 
and by force hercof the leſſee may cut downe the trees and 
convert them to his owne uſe. Otherwiſe it is if the words were ſauns impeachment per aſtun 
a#ion de aff; for then the diſcharge extends but to the action, and not to the trees themſelves, 
and in that caſe the leflor ſhall have them (1). | 
And it is to be obſerved, that after the deceaſe of the huſband the ſtate is not to be made'to . 
the wife and the heires of her body by her late huſband ingendred, and fo to have an eſtate of (4- Rep. 63. 3. 
inheritance as ſhe ſhould. have had by ſurviyor, if the eſtate had bin made according to the 

condition, but only an eſtate for life without impeachment of waſt, &c. for that by the autho- 

ritie of Littleton is not ſo neere the intent of the condition as the cafe that Lit leton putteth. 

But I will ſearch no further into this caſe, but leave it to the learned and judicious reader, 


Et apres ſon deceaſe a les heires del corps le baron de luy engendres. 
Note here, admit that there were two iſſues in taile, the remainder ſhal preſently veſt only 
in the eldeſt, and yet if he dieth without iſſue, it ſhall per formam dont veſt in the youngeſt, as 
hath beene ſaid in the chapter of Eſtate taile : (2) and ſo it is tacitè proved here, for otherwiſe 
the condition (if there were two ifſues) could not be performed, | 


Sect. 963 


ALSO in this caſe if 

the huſband and 
wife have iſſue, and die 
before the gift in taile 


made to them, &c. then / 


the feoffee ought to 
make an eſtate to the 
iſſue, and to the heires 


of the body of his fa- 


ther and his mother 


begotten, and for de- 
fault of ſuch iſſue, &c. 
the remainder to the 
right heires of the 
huſband, &c. And the 
ſame law is in other 
like caſes: and if ſuch 
a feoffee will not take 
ſuch eſtate, &c. when 
he is reaſonably re- 
quired by them which 
ought to have the ſtate 
by force of the con- 
dition, &c. then may 
the feoffor or his heires 
enter, 


Seck. 353. 


(Oro. Car. 242.) 
(Cro. Jac. 216.) 


2 ANT il eſt rea- 
ſonablement re- 
quiſe per eux queux do- 
voyent aver eſtate per 


orce de le condition. 
Note here it appeareth, that 
the feoffee bath time during 
his lite to make the eſtate, un- 
leſſe he be reaſonably required 
by them that are to take the 
eſtate, This is to be intend- 
ed of parties or privies, and 
not of meere ſtrangers, for 
there (as bath beene ſaid) 
the ſtate muſt be made in con- 
venicnt tune. 

And concerning the requeſt 
it is to be knowne, that when 
the requeſt 1s made, the part 
or privy muſt requeſt the hob 
fee at a time certain to be up- 
on the land, and to make the 
ſtate according to the condi- 


tion, for ſeeing no time certain 


is preſcribed for the making 
of the ſtare, and it is incertain 
when the requeſt ſhall bee 
made, ſuch requeſt and no- (8. Rep. 8g. b.) 
tice muſt be made as hath bin 
ſaid betore in this chapter, 
And of this ſection, with 
the (Sc.) there needeth not, 
upon that which hath beene 
ſaid, any farther explication. 


Sect. . 


Cc. added in L. and M. and Roh. 


See in my Reports lib. 11. fo. 8g« 
lib. g. fo. 9. U. 2. 2g. 


(Ant. 40. b. £6. b. 27. 2.) 


(2. Rep. 78. b. 79.) 


(Ant. 222. b. 24 4. b. 208. b.) 


(1) The privilege given by the words without impeachment of waſte, is annexed to the privity of eſtate; —ſo that if the 
perſon to whom that privilege is given, changes his eſtate, he loſes the privilege. 11. Rep. 83. b. Latch. 270. [t bas been held 
that the intent of this clauſe is only to enable the tenant to cut down timber and open new mines, and that it does not extend 
to allow deſtruftive or malicious waſte ; ſuch as cutting down timber which ſerves for the ſhelter or ornament of the eſtate. 
See Vane v. Lord Bernard, 2. Vern. 738. Packington v. Packington, 5. Bac. Abr. 491. Rolt v. Lord Sommer ville, 2» Ab. Eq. 759. 
Alſton v. Aſton, 1. Vin. 264+ Peers v. Peers, 1. Vin. 521. 2. Atk. 283. . 

() See 1. Rep. 95. 3. Rep. 61. 11. Rep. 80+ and the note page 488. in Mr. Douglas's Reports. 
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. Lib. 3. Cap. 5. Of Eſtates Sect. 354, 355. 


Sect. 354. 


(e. Nep. 5a.) UE le feof- TE M , feoffment ALSO if a feoffment 
W fee re-in- ſoit fait ſur condi- bee made upcn con- 


Jegffera pluſors ton, que le feoffee * re- dition, that if the feof- 
Homes. By the re- infeoffera pluſors homes, fee (hall re-enfeoffe many 


{ feoffment it is im g gyer et tener à ceux ef men, to have and to hold 
plied to be made to the 


feoſfors, for a feoffe- © lour Heires a touts to them and to their heirs 


ment over to ſtran- fours, ef touls ceux gue for ever, & all they which 
gers cannot be ſaid a 


e and I devoient aver eſtate mo- ought to have eſtate dye 
the feoffement ſhould ron? devant aſcun eſtate before any eſtate made to 


de made over to ſtran- fait a eur, donque doit le them, then ought the 
— onely, then, as 


ath beene often ſaid, /eoffee faire eftate al feoffee to make eſtate to 
it muſt bee made in Heire celuy que ſurveſ= the heire of him which 


convenient time. ; : 
/ *, 4 4 ſurvive t 
Al Heire celuy 2 de Cu, ver ef IVES of hem, to have 


tener a luy et a les and to hold to him and to 
ue e, - heires celuy que ſurveſ- the heires of him which 
a % & a tes qui}t F. ſurviveth(1). 


hetres celuy gue ſurveſquiſt. Hereupon queſtions have beene made, wherefore the 
Habendum is not to the heires of the heire, and for what reaſon it is by Littleton limited to the 
| heires of the ſurvivor. And the cauſe is, for that if it were made to the heires of the heire, 
then ſome perſons by poſſibility ſhould be inheritable to the land, which ſhould not have in- 
herited if the eſtate had beene made to the ſurvivor and his heres, and conſequently the con- 

dition broken. | a 
For example, if the ſurvivor tooke to wife Alice Pairefield, in this caſe if the limitation were 
to the ſonne and his heires, then if the ſonne ſhould dye without heires of his father, the blood 
of the Fairefields (being the blood of his mother) ſhould inberit. But if the limitation be to 
the right heires of the father, then ſhould not the blood of the Fairefields by any poſſibility in- 
. herit, for then it is as much as if the ſtate had beene made to the ſurvivor and his heires : and 
therefore theſe words (-t a les heires celuy que ſurweſquiſt), which many have thought ſuperfluous, 
Vide Sc. 4. are verie materiall. Note well this kind of fee t1mple, for it is worthy the obſervation : bur 
ſufficient hath beene ſaid to open the meaning of Littleton, and therefore I will dive no deeper 

into this point, but leave it to the further conſideration of the learned reader. (2) 


(Ant. 12. a.) 


Sect. 356. 


FT ITTLETON having | . I 
L ſpoken of defaults of 1 TE A 4 Jeaffment ALS O if a feoffe 
performance, or ex- ſort fait ſur Con ment be made up- 


preſſe breaches of conditions, dition d"enfeoffer un on condition to en- 
ſpeaketh now in what caſes * 


the feofſee in judgement of aufer, 0 Þ de doner feoffe another, or to 
law doth diſable mente en || taile a un auter, make a gift in taile to 
to perform the condition: fo - A *C 
cites oe ne SC. fb le feaffee devant another, &c. if the 
by act of the party, and ſome Ye performancedelcon- feoffee before the 
by add in law. 1 dition enfegſta un e- performance of the 
Ou a doner en franger, ou fait un condition enfeoffe a 


2 | ; 
taile a un guter, Sc. *Jogfs pur terme de vie, ſtranger, or make a 
Here is implied an eſtate for ; ö 


life, or for yeares, e. donques poet le fe- leaſe for life, then 

| for 

* re-inſeoffera—inſcofera, L. and M. and Rob, + Cc. added in L. and M. and Roh. t de not in L. and M. 
nor Roh. ee added in L. and M. and Roh. f | 


(i) See whether there is a difference between an obligation and ferfſment with condition to re-enfeaff. —Obligation on condition to 
give ti the baron and ſeme and the heirs of the body of the feme before a certain day; and before the day the ſeme dirs. The court avas 
drvided whether he ought to make it cy pres, in S. Jac. B. R. Rot. 303+ Roger and Scudamore, J. 37 —P.gq.E. 6. Bendl. u. $6. 
Obligation on condition to enfeoff B. and C. and their heirs before fuch a day, and before the day B. dies, the obligation 1s diſcharged, 
Sir Ant. Brown's caſe. But this cafe avas denied by the evhole cuurt. T. 40. E. C. B. C. C. n. 16. Obligation with condition that the 
obligor or his heirs ſhould enfeoff the obligerrand his heirs before a certain day re the day the obligee dies: it wwas ruled that he 
Sould enfeoff the heir. T. 40. EL C. B. Hone v. May, C. C. u. 16.—Ld. H aAlc' MISS. 

(2) See the note 2. on page 12. b. 


Lib. 3. 


for & ſos heires en- 
trer, Sc. pur ceo que 
il ad luy meſme diſa- 
ble de performer le 
condition, entant que 
il ad fait eſtate a un 
auter, &c. 


may the feoffor and 
his heirs enter, &c. be- 
cauſe he hath diſabled 
(1) himſelfe to performe 
the condition,inaſmuch 
as he hath made an e- 
{tate to another, &c. 

the feoffee is diſabled when he cannot convey the land over according to the condition in 


upon Condition. Sect. 356, 357. 


Enfeaffe un eftr an- 
ger ou fait un leaſe pur 
terme de vie. This is 
a diſabilitie by the act of the 

artie, for herein the feoffee 
ath diſabled himſelf to make 
the teoffment or other eſtate 
according to the condition. 


And to ſpeake once for all, (2. Rep. 69. 1 


the ſame plight, qualitie and freedome as the land was conveyed to him, for ſo the law re- 
quireth the ſame, as ſhall maniteſtly appeare hereafter. And here where our Author ſpeak - 
eth of a feoffment, he includeth an eſtate taile as well as the fee ſimple, 


Sect. 356. 


EN meſme le manner eft, fi 

le jerffee, devant le condi- 
tion performe, leſſa meſme la ter- 
re a un eftranger pur terme des 
ans; en ceſt caſe le feaffor et ſes 
heires foyent entrer, &c. pur ceo 
que le feoffee ad luy d:ſable de 
faire eftate de les tenements ac- 
cordant a ceo que eſtoit en les 
tenements, quant eſtate ent fuit 
fait aluy. Car il voile faire e- 
ftate * de les tenements accor- 
dant a le condition, &c. donques 
poit le leſſee pur terme d ans en- 
ter & ouſte meſme celuy a que l e- 
ſtate eſt fait, &c. et occupier ceo 
durant font terme . 


IN the ſame manner it is, if the 
feoffee, before the condition 
performed, letteth the ſame land 
to a ſtranger for tearme of yeares ; 
in this caſe the feoffor and his 
heires may enter, &c. becauſe the 
feoffee hath diſabled him to make 
an eſtate of the tenements accor- 
ding to that which was in the te- 
nements, when the ſtate thereof 
was made unto him. For if hee 
will make an eſtate of the tene- 
ments according to the condi- 
tion, &c. then may the leſſee for 
yeares enter and ouſt him to 
whom the eſtate is made, &c. and 
occupy this during his tearme. 


(4- Rep. 52.) 


(3. Rep. 95.) 


OT te feoffee devant le condition performe leſſa meſme la terre a un eftran- 


ger pur terme des ans, &c. 


Here the c. implyeth a leaſe to take effect in fu- 


turo as well as in preſents, alſo a leaſe for one yeare or halfe a yeare, &c. 
The reaſon of this is evidently ſet downe before. And againe, of diſabilities ſome be by 
act in preſenti, whereof Littleton hath put two examples, and ſome in futuro, whereof now hee 


will ſpeake in the next ſection. 


Sect. 357. 


E T n pluſors ont 


AND many have 


IRST, here is an 
of a diſability both by act 


le 


221 


13. H. 9. 23. b. 2. E. 3. barre 
264. 21. Ail. 28. 5. ad pl. 7+ 


+ Roll. Abr. 417.) 


dit, 7 4 ciel ſaid, that if ſuch in law, and in Futuro, for by ma- 
Feoffment ſort fait feoffment be made to riage the wife is entitled by law 
a un home ſole ſur a ſingle man upon the c 
meſme condition, & ſame condition, and Secondly, it [a] appeareth that [4] 13: 1. 2. > 34 bt, 
ö bs = albeit. the wie dy the mar gu er; inc. a6. AT PL 22. 
devant que il ad per- before hee hath per C 


* Je les tenements, not in L. and M. nor Roh. 


dower, 


＋ Ec. added in L. and M. and Roh. 


(i) Upon the doctrine of this and the three following ſections, ſee Vin. Abr. vol. 5. p. 221. 225» 
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Lib. 3. 


(. Rep. 20. b. 21-2.) 
E Winnington's ca 
59- 60. 


(i. Roll. Abr. 447-) 


ſe, lib. 2. 


Cap. 5. 


dower, and the eſtate which 
ſhe is to have in futxro, viz. 
after the deceaſe of her huſ- 
band, yet it is a preſent cauſe 
of entrie. As a leaſe for yeares 
to begin at a day to come is a 
preſent diſabilitie and cauſe of 
re-entrie, for that the land is 
not in that freedome and plight 
as it was conveyed to the feof- 
fee, and after the ſtate made o- 
ver according to the condition 
the land ſhall be charged there- 
with. : 


En un auter flight. 
Plight is an old Engliſh word, 
de, here ſignifieth not onely the 
eſtate but the habit and qualitie 
of the land, and extendeth to 
rent charges, and to a poſſibi- 
lity of dower. Vide Sef. 289. 
where plight is taken for an 
eſtate or intereſt of and in the 
land it ſelfe, and extendeth not 
to a rent charge out of the land. 


A un home ſole. 


For if the feoffee were mar- 
ried at the time of the feoffe- 
ment, then the dower can bee 
no diſabilitie, becauſe the land 
ſhall remaine in ſuch plight 
as it was at the time of the feot- 
ment made unto him. 


Of Eſtates 


forme meſme la con- 


dition il prent feme, 
* donques le feoffor 
et ſes heires main- 
tenant point entrer, 
Pur ceo que Sil feſoit 
eftate accordant a la 
condition, et puis 


moruſt, donques Þ la 


Jeme ſerra endowe, 


et poit recover ja 
dowwer per briefe de 
dower, &c. et iffint 
per le priſel del feme 
les tenements font 
mis en un auter plite 
que ne fueront al 


temps de feoff ment 


fur condition, pur 


ceo que adonques 
nul tiel * feme fuit 
dowable, ne ſerroit 
dowe per la tey, 
Se. 


Seck. 357. 


formed the ſame con- 
dition he taketh wife, 
then the feotfor and 
his heires maintenant 
may enter, becauſe, 
if he hath made an 
eſtate according to the 
condition, and after 
dieth, then the wife 
ſhall be endowed, and 
may recover her dower 
by a writ of dower, 
&c. and ſo by the ta- 
king of a wife, the 
tenements bee put in 
another plight then 
they were at the time 
of the feoffment upon 
condition, for that 
then no ſuch wife was 
dowable, nor ſhould 
bee endowed by the 
law, &c. 


Dangues le feoffor & ſes heires maintenant potent entrer. Here it 


(5. Rep. 31. a.) 


appeareth, that ſeeing that for this title or poſſibilitie the feoffor may preſently enter, that 
albeit the wife happen to dye before the huſband, ſo as this title or poſſibilitie tooke no ef- 
fect, yet the feoffor may re-enter, for the feoffee being diſabled at any time though the ſame 
continue not, yet the feoffor may re-enter, for in that caſe he that is once diſabled is ever 
diſabled. And herein a diverſitie is to be obſerved betweene a diſabilitie for a time on the 
part of the feoffee, and a diſability for a time of the part of the feoffor, For if a man maketh 
a feoffment in fee upon condition that the feoffee before ſuch a day ſhall re-enfeoffe the 
feoffor, the feoffee taketh wife, and the wife dyeth before the day, yet may the feoffor 


21. E. 4 55» 


(2- Rep. 79. 2. 


Hob. 34.) 


Trin. 18. MM in Communi * 
Banco in Sir Thomas Wiat's caſc. ! 


Plo. 553- 2. Cro, Cax. 427- is, for that, 5 
* broken, and the feoffor may enter, 


„ Jongues—que in L. and M. and Roh. 


re- enter. 


So it is if the feoffee before the day entreth into religion, and is profeſſed, and before the 
day is deraigned, yet the feoffor may re-enter. 
8o it is if the feoffee before the day make a feoffment in fee, and before the day take back 


an eſtate to him and his heires, yet the feottor may re- enter. 


- 


Albeit in theſe caſes a certaine day be limited, yet the teoffee being once diſabled is ever 
diſabled. And ſo it is when no time is limited by the parties, but the time is appointed by 


the law. 


But if a man make a feoffment in fee upon condition, that if the feoffor or his heirs pay 
a certaine ſum of money before ſuch a day, the feoffor commit treaſon, is attainted and exe- 


cuted, now is there a diſabilitie on the part of the feoffor, for he hath no heir; but if the heire 
be reſtored before the day he may pertorme the condition, as it was reſolved “ Tri. 18. Zliz. 
a Communi Banco in Sir Thomas Wiat's caſe, which I heard and obſerved. Otherwiſe 


it is if ſuch a diſabilitie had growne on the part of the teoffee ; and the reaſon of the diverſitie 


as Littleton faith, maintenant by the diſabilitie of the feoffee, the condition is 
but ſo 1t 1s not by the diſability of the feoffor, or his heires; 


for if they performe the condition within the time, it 13 ſufficient, for that they may at any 


time performe the condition before the day. 


+ la—/a in L. and M. and Rob. 


And ſo ĩt is if the feoffor enter into religion, and 


betore 


ene not in L. and M. nor Roh. 


Lib. 3. 


ELN meſine le ma- 
ner eſt, fi le fe- 
offee charge la terre 
per fon fait d'un rent 
charge devant le per- 
formance del condi- 
tion, ou ſoit oblige en 
un eſtatute dele ſtaple, 
ou ſtatute merchant, 
en tiels caſes le fe- 
for et ſes heires poy- 
ent entrer, Sc. cauſa 
qua ſupra. Car que- 
cungue que venuſt a 
les tenements per le 
feoffment de le feoffee, 
* eux covient eftre li- 
ables, et eſtre mis en 
execution per force 
de l'eſtatute mer- 
chant, ou de ſtatute 
del ſtaple. T Quzre. 
Mes quant le feoffor 
ou ſes Hei res, pur les 
cauſes avant aits, 
averont entrer, come 
ts devoyent, come 
il ſemble, &c. don- 
ques touts tiels choſes 
que devant tiel en- 
trie putſſent trou- 
bler ou encumber 
les tenements iffint 
dones ſur condition, 
Sc. quant a meſ- 
mes les tenements ſont 
ouſterment defeats. 


The Lord Clifford did hold his b 


upon Condition. 


the day is deraigned, he may performe the condition for the cauſe aforeſaid, et fic de fimilibus, 
The (Sc.) in this ſection are ſufficiently explaned. 


Sect. 358. 


IN the ſame man- 

ner it is, if the fe- 
offee charge the land 
by his deed with a 
rent charge before 
the performance of 
the condition, or be 
bound in a ſtatute 
ſtaple, or ſtatute mer- 
chant, in theſe caſes 
the feoffor and his 
heires may enter, &c. 
cauſa qud ſupra. For 
whoſoever commet 
to the lands by the 
feoffment of the feof- 
fee, they ought to be 
lyable, and put in exe- 
cution by force of the 
ſtatute merchant, or 
of the ſtatute ſtaple. 


Acre. But when the 


feoffor or his heires, 
for the cauſes afore- 
ſaid, ſhal have entred, 
as it ſeemes they 
ought, &c, then all 
ſuch things which be- 
fore ſuch entry .might 
trouble or incumber 
the land ſo given 
upon condition, &c. 
as to the ſame land, 


are altogether defeat- 
ed. 


* Eux=dongues les tenements, L. and M. and Roh 


arony and the ſherifwick 


Sect. 358. 


POyent entrer, &c. x 


And here it is to be un- 
derſtood, that the grant of 
the rent charge is a preſent 
diſability of the feoffee, and 
therefore albeit the grantee 
doth bring a writ of an- 
nuitie, and diſcharge the land 
of it, ab initio, yet the cauſe 
of entrie being once given 
by the act of the feoffee, 
the feoffor may re- enter. 
And ſoit is if the grant of the 
rent charge were made for 
lite, and the grantee died be- 
fore any day of payment, yet 
the feoffor may re- enter. 

The like law is of any 


h Judgement given againſt the 


teoffee. wherin debt or dam- 
mages are recovered. _ 


Ou, ſeit. oblige in 
un ſtatute de la ſtaple, 
Sc. If the feoftee be diſ- 
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19. H. 7. 2. b. 44. E. 3.9. b. 20. 
3. 73- 20. H. 6. 34 lulius 
Wynnington's caſe ub1 ſupra. 
(1. Roll. Abr. 447.) 


(5. Rep. 20. b.) 


Lib. 2. fol. 59. 60. Iulius Wyn- 


N nington's cale. 


* 


ſeiſed, and after bind himſelf (2. Rep. 79. 3. 10. Rep. 49, b.) 


in a ſtatute ſtaple, or mer- 
chant, or in a recognizance, 
or take wife, this is no diſ- 
abilitie in him, for that du- 
ring the diſſeiſin the land is 
not charged therewith, nei- 
ther is the land in the hands 
of the difleifor liable there- 
unto. And in that caſe if the 
wife die or the conuſee re. 
leaſe the ſtatute or recogni. 
zance, and after the diſſeiſee 
doth enter, there is no diſ- 
abilitie at all, becauſe the 
land was never charged there- 
with, and therefore in that 
caſe the feoffee may enter 
and performe the condition 
in the ſame plight and free- 
dome as it was conveyed un. 
to him. 

And it1s to be obſerved, that 
Littleton putteth theſe caſes as 
examples, for there are ſome 
other diſabilitics implyed, that 
are not here 5 

of W:/imerland of the king 


by grand ſerjanty in capite, and the king gave him licence that he might infeoffe thereof 
trox chaplains in fee, ſo that they ſhould give the ſame to the Lord Cord and the heires 


males 


Þ Qnere—Fc, L. and 


18. AT. Pl. ultimo. 19. E. g. 
39. Lib. 2. fol. 80. b. Sir Croms 


wel's caſe. 


(4. Rep. 119.) 


M. and Roh. 


Cap. 8. Of Eſtates Sect. 359, 360. 


(Ant. ſect. 354. 1. Roll. Abr. males of his body, the remainder over, &c. the Lord Ciford according to the licence infeoffed 
45+) the chaplains, and before they made the reconvey ance the Lord Cliford dycd, and it was ad- 
judged that the heir might enter for the condition broken, For ia this caic the teoftees were 
hand by law to have made the gift in taile to the Lord Clifßord himſelte, albeit hee never 
made any requeſt, tor otherwiſe they purſued not the licence, and if they ſhould make the 
ſtate to the iſſue of the Lord Cliford, 5 might the king ſeile the barony, &c. for default of 
a licence, and that in default of the feoffees. And then the ſame ſhould not be in the ſame 
plight and freedome as it was at the time of the icoffment made upon condition, which is 
| worthy of obſervation, 25 
(a. Rep. 79. 1+ Leo. 167.) If a man grant an advowſon upon condition that the grantee ſhall regrant the ſame to 
| the grantor in taile ; in this caſe, if the church become void before the regrant or before 
any requeſt made by the grantor, he may take advantage of the condition, becauſe the ad- 
vowſor is not in the ſame plight as it was at the time ot the grant upon condition, And ſo 
(*) Paſch. 24. Kliz. 311. Dier. was it reſolved, (*) Paſch. 14. Eliz. in Communi Banco, betweene Andrewes and Blunt, which 
I heard and obſerved, and which my Lord Dier hath omitted out of his report of that caſe, 
and therefore the grantee in that caſe at his perill muſt regrant it before the church become 
Wa or elſe he is diſabled, otherwiſe he hath time during his life if he be not haſtened by 
veſt, 

44- E. g. 9. If the feoffee ſuffer a recovery by default upon a fained title, before execution ſued the fe · 

offor may re · enter for this Uſability, et fic de ſimilibus. 


Sect. 359. 


VT en le fait ef ITE M. ſi un home ALSO, if a man make 

2 nul condition, &c, fait un fait de a deed of feoff- 

| either in deed or in law. foo f7nent a un auter, ment to another, and in 

(4 Rep. 25. a.) Et le feoffment oft & on le fait eft nul the deed there is no 
en liel force ficome nul condition, Sc. et condition, &c. and when 


tiel fait uſt efte fait. quant le feiffor a the feoffor will make 
18. E. 3. 19. 36. 17. Aff. p. 20. And the reaſon hereof is, for 7 . "yy 

I 8. H. 6. 8. 27. H. 6. that the eſtate paſſeth by the _ oy ta F ue. IVEerle ot lein unto 
ot livery of ſiſin (1). And in Verie de ſciſin per him by force of the 
1 on * N "Pt de force de meſme le ſame deed, hee makes 
ll iveric of ſeiſin muſt ex- 3 3 . * 

Wl pref the ſtate to him and his fart, il fair à luy livery of ſeiſin unto 
Wy - heires of his Jo Iivery de ſeiſin ſur him upon certain con- 
. * "an agreement bee made certaine condition *; dition; in this caſe no- 


— perm Bonny greg ane en ceſt cas rien de thing of the tenements 
e the other upon . 
in — of the les tenements paſſa paſſeth by the deed, for 


paiment of certaine money, per le fait, pur ceo that the condition is 


—_— 2 — que le condition neſt not compr iſed within 
rally, the ſtate is bolden by Comprſe deins le fait, the deed, and the feoff- 


{ome to be upon condition, in- 10 n 
aſmuch as the intent of the S le fegſſin nt eſt en ment is in like force 48 


parties was not changed at ciel for ce ficome nul if no ſuch deed had 


any time, but continued at fiel fait uſt efte fait. bee ads. 
the time of the Grery. . 7 uſt efte } * ne m de 


"14 
ff 
Wi 
_ 


23- E. g. tit. Eſtoppell 177. If a man make a charter of feoffment in fee, and the feoffor deliver ſeiſin for life, the feoffee 
19. E. 3+ ibid. 384+ ſhall hold it but for life; but if the livery be expreſly for life, and alſo according to the decd, 


the whole fee fimple ſhall paſſe, becauſe it hath a reference to the deed. 


Sec. 360. 


2. , feoffiment JTEM | foofiment A LSO if a feoff. 
Lene My fait, &c. And 1597 fait ſur tiel A ment be made 
Mo Late, 14. hr: con- 
[770 

Ge. added in L. and M. and Roh, 


(1) Vid. ant. 48. 


Lib. 3. 
condition, que le feoffee 


ne alienera la terre a 
nulluy, ceſl condition 
% woide, pur ceo 
que quant home ft 
enfeofe de terres 
ou tenements, il ad 
power de eux aliener 
a aſcun perſon per la 
ley. Car fi tiel con- 
rin ſerroit bone, 
donque la condition 
luy ouſteroit de tout 
le power que la ley 
luy dona, le quel ſer- 
roit enconter reaſon, 
& pur ceo tiel condition 


eſt voy de. 


upon Condition. 


upon this condition, 
that the feoffee ſhall 
not alien the land to 
any, this condition is 
void, becauſe when a 
man is infeoffed of 
lands or tenements, he 
hath power to alien 
them to any perſon by 
the law. For if ſuch a 
condition ſhould bee 
good, then the condi- 
tion ſhould ouſt him 
of all the power which 
the law gives him, 
which ſhould bee a- 
gainſ{treaſon,and there- 
fore ſuch a condition 


Sect. 340. 


the like law is of a deviſe in (Ant. 206. 1. Rep. 85. 
fee upon condition that the 21- H. 6. 34. a. 8. H. 7. 10. b. 
deviſee ſhall not alien (1), the 93: Al. 11. 24. Doct. and Stud. 
condition is voide, and ſo it is 59 $24 73: * 


+ Rep. 56. a. 
of a grant, releaſe, confirma- (+ Nap. 9% ©.) 


tion, or any other conveyance Fo on Fey 74 $47 SAT 2 


24 — 

whereby a fee ſimple doth A re ee, . 23 
paſſe, For it is abſurd and Argumentüm ex abſurdo. 
repugnant to reaſon that he, Vid. Set 728. 

that hath no poſſibility to 

have the land revert to him, 

ſhould reſtrain his feoffee in 

fee ſimple of all his power to 

alien. And ſoit is if a man 

bee poſſeſſed of a leaſe for 

yeares, or of a horſe, or of any 

other chattell reall or perſo- 

nall, and give or ſell his 

whole intereſt or propertie 

therein upon condition that 

the donee or vendee ſhal not 

alien the ſame, the ſame is 

void, becauſe his whole in- 

tereſt and propertie is out of 

him, ſo as he hath no poſſibi- 
, tie of a reverter, and it is 
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1 . ARYL againſt trade and traffique, 
N ö . Arete Arete co Soo tf fe af Ho.264 and bargaining and contract- 
ing befweene man and man : and it is within theFeaſon of our author that it ſhould ouſter 
him of all power given to hum. [niquum eff ingenuis hominibus non efſe liberam rerum ſuarum 
alienatiouem; and rerum ſuarum quilibet eft moderator, & arbiter. And againe, regulariter non 
walet paflum de re med non alienada. But theſe are to be underſtood of conditions annexed 
to the grant or ſale it ſelfe in reſpect of the repugnancy, and not to any other collaterall thing, 
as hereafter ſhall appeare. Where our author putteth his caſe of a feoffment of land, that is 
put but for an example : for if a man be ſeiſed of a ſeigniory, or a rent, or an advowſon, 
or common, or any other inheritance that lyeth in grant, and by his deed granteth the ſame 
to a man and to his heirs upon condition that he ſhall not alien, this condition is voide, But 
ſome have ſaid that a man may grant a rent charge newly created out of lands to a man and 
to his heires upon condition that he ſhall not alien that, that 1s good, becauſe the rent is of his 
owne creation ; but this is againſt the reaſon and opinion of our author, and againſt the height | 
and puritie of A fee im le. een, . . — A r. Feb us 
A man before the ſtatute of 4 


. ef, had n. A 


(10. Rep. 39. Hob. 170.) 


ua emptores terrarum might have made a feoffment in fee, and 1 4. H. 4. 13. H. 9.23. 

added further, that if he or his heires did alien without licence, that he ſnould pay a fine, then 

this had been good. And fo it is ſaid, that when the lord might have reſtrained the alienation 21. H. 7. 8, lib. 5. 66. Knight's 
of his tenant by condition, becauſe the lord had a poſſibilitie of reverter ; and ſo it is in the caſe. 

, king's caſe at this day, becauſe he may reſerve a tenure to himſelfe. 

If A. be ſeiſed of Black Acre in fee, and B. infeoffeth him of White Acre upon condition that 

A. ſhall not alien Black Acre, the condition is good, for the condition is annexed to other land, 

andouſteth not the feoffee of his power to alien the land whereof the feoftment is made, and fo 

no repugnancy to the ſtate paſſed by the feoffment ; and fo it is of gifts, or ſales of chattels 

reals or perſonals. | 


* 
- 


Sect, 361. 


UT if the condi- 
tion be ſuch, that the 
feoffee ſhal not alien to 
ſuch a one, naming his 
name, or to any of his 


F a feoffment in fee bee Pl. Com. 77. a. 8. H. 2. 10. b. 
made upon condition 21+ E. 4. 47. a. 

that the feoffee ſhall not 
infeoffe 7. S. or any of his 
heirs or iſſues, &c. this is 
good, for he doth not reſtraine 
the feoffee of all his power: 
the reaſon here yeelded by our 

author 


MES | le condi- 
tion foit tiel, 
que le feoffee ne alie- 
nera à un liel, noſ- 
mant ſon noſme, ou 


deen, L. and M. 


(i) 4 deviſe in fee, on rendition net to alien hut to I. S. whether void? See Muſchamp's caſe, Bridg. 131.—Lord Nott. MSS, 
3 


Lib. 3. Cap. 5 . 
author is worthy of obfer- 
vation. And in this caſe if 
the feoffec enfcoffe 7. VN. of 
entent and purpoſe that hee 
ſhall enfeoffe 7. S. ſome hold 
that this is a breach of the 
condition, for quando aliquid 


(Dyer 45. a. 41. Rep. 74-3.) 


Of Eſtates 


a aſcun de fes heires, 
ou de iſſues d'un tel, 
Sc. ou hujuſmodi, ies 


queux conditions ne 


tollent tout la power 


10. H. 7. 11. Doct. and Stud.124. 


13. H. 7. 323. 


Bracton lib. 1. fol. 13. a. 


33. AF. 11. 24. lib. 6. 40. 41. 
21. H. 6. 33. 


Mildmaye's caſe. 
13. H. 7. 23. 21. H. 7. 11. 
Vid. Sect. 220. acc. 


{Cro. Car. 555. Hob. 191. Cro. 
Jac. 307: Ant. 146. b. 10. Rep. 


190. 4. Rep. 14) 


ful 


prohibetur fieri, ex direclo pro- 


hibetur & per obliquum. 


If a feoffment bec made 
upon condition that the feot- 
fee ſhall not alien in mort- 


d alienation del feof- 
fee, Sc. donque ſiel 


condition eft bone. 


Sect. 362. 


heires, or of the iflues 
of ſuch a one, &c. or 
the like, which condi- 
tions doe not take a- 
way all power of alie- 
nation from the feof... 
fee, &c. then ſuchcon- 
dition is good. 


maine, this is good, becauſe ſuch alienation is prohibited by law, and regularly whatſoever is 

rohibited by the law, may be prohibited by condition, be it alum prohibitum, or malum in ſe, 
In ancient deeds of feoftment in fee there was moſt commonly a clauſe, gudd licitum fit dona- 
tori rem datam dare wel vendere cui volucrit, exceptis viris religioſis & Fudeis, 


NOTE here, the double 

negative in 
conſtruction ſhall not hin- 
der the negative, viz. /i6 
conditione quod ipſe nec he- 
redes ſui non alicnarent. And 
therefore the grammaticall 
conſtruction is not alwayes 
in judgment of law to be 
followed. 


Forſque pur lour 


vies demeſne, Sc. And 
yet if a man make a gift in 
taile upon condition tha 

ſhall not make a leaſe for his 
owne life, albeit the ſtate be 
lawfull, yet the condition 1s 


je 21+4. 2.2 good, becauſe the reverſion 


4318 14 "Fo hAt / 


is in the donor. As if a man 


21. II. 6. 33. 13. H. 7. 23. 24. make a leaſe for life or years 
27. H. 8. 17. 19. 31. H. 8. upon condition, that they 


Dyer 45- 


fee 5. BLEU 


ſhall not grant. over their e- 


(3- Rep. 4 Peng A,, ſtate or let the land to others, 


AM . 2. 


(*) Dier 33. H. 8. fo. 48. 49. 


(10. Rep. 38. 39. 1. Roll. Abr. 


418.) 


Vid. lib. 6. 40. 41. Sir Anth. 


Mildmaie's caſe. 


(1. Rep. 84- 1. Roll. Abr. 418.) ſtatute of Weſtminfler 2. the condition is good without 
Ke Ahn 4 Aj A coverie the condition is voyd, becauſe this is no diſcontinuance, but a barre, and this 


* ſesnot in L. and M. 


(1) A power of ſuffering 
ſeparably inherent to the 
repugnant to the nature o 


2 


this is good, and yet the 
Fram or leaſe ſhould bee 
awfull. (“) If a man make a 
gut in taile upon condition 
that he ſhall not make a leaſe 
for three lives or 21 yeares 
according to the ſtatute of 
32. H. 8. the condition is 


legall 


Sect. 362. 


TEM. fi tene- 

ments ſoient do- 
nees en lie taile ſur 
tiel condition, que le 
tenant en le taile ne 
ſes heires + ne aliene- 
ront en fee, Þ ne en le 
taile, ne pur terme 
dauter vie, forſque pur 
lour wies 3 
Sc. tiel condition eſt 
bone. Et la cauſe eſt, 
pur ceo que quant 1 
fiſt tiel alienation et 
diſcontinuance de le 
taile, il fait le contra- 
rie a Fentent le do- 
2 que Peſtatute 
de W. 2. || cap. 1. fuit 
fait, per que [eſtatute 
les eſtates en le taile 
ſont ordeines. 


ALSO, if lands bee 

given in taile up- 
on condition, that the 
tenant in taile nor his 
heires ſhall not alien 
in fee, nor in taile, nor 
for terme of another's 
life, but only for their 
owne lives, &c. ſuch 
condition is good, 
And the reaſon is, for 
that when hee maketh 
ſuch alienation and 
diſcontinuance of the 
entaile, hee doth con- 
trary to the intent of 
the donor, for which 
the ſtatute of . 2. 
cap. 1. was made, by 
which ſtatute the e- 
ſtates in taile are or- 


dained (1). 


good, for the ſtatute doth give him power to make ſuch leaſes, which may be reſtrained by 
condition, and by his owne agreement ; for this power is not incident to the eſtate, but given 
to him collaterally by the act, according to that rule of law, guilibet poteft renunciare juri proſe 


introducto. 


uant 1] 2 


tiel alienation & diſcontinuance del ſtate taile. And 


therefore if a gift in taile be made upon condition, that the donee, &c. ſhall not alien, this 


condition is good to ſome intents, and void to ſome ; for, as to all thoſe alienations which 


amount to any diſcontinuance of the ſtate taile (as Littleton here ſpeaketh,) or is againſt the 


+ Sc. added in L. and M. 


Þ ne—ou in L. and M. 


queſtion, But as to a common re- 


common 
recovery 


cap. 1. added in L. and M. 


a common recovery, and of levying a fine within the ſtatutes of 4. Hen. . and 32. Hen. 8. is ſo in- 


eſtate of a tenant in tail, that any condition or proviſo reſtraining or prohibiting it, is held to be 
f the eſtate, and therefore void. But it does not vitiate the grant of the eſtate tail to which it is an- 
nexed ; becauſe (to uſe an expreſſion of lord Hobart) a condition annexed to an eſtate given is a divided clauſe from the grant, 
and therefore cannot fruſtrate the grant preceding it, neither in any thing expreſſed, nor in any thing implied, which is, of its na- 


ture, incident to and inſeparable from the thing granted. Hob. 170. But this doctrine does not extend to afeoffment, a fine at 
common law, or any other alienation which works a diſcontinuance, and is therefore conſidered in the law as tortious. A pro- 
viſo reſtrictive of an alienation of this nature may be annexed to an eſtate in tail, either as a condition to determine the eſtate, 
and give the donor and his heirs a right of re-entry, or by way of limitation, to make the eſtate of the tenant in tail ceaſe, and 
the lands remain over to a third perſon. But in theſe caſes the eſtate in tail muſt be made to ceaſe abſolutely ; for a proviſe ta 
make it void only during the life of the tenant in tail is void. See Litt. Sect. 220, 721, 722, 723. Scholaſtica's caſe, Plo. 403. 
gy yd caſe, 1. Rep. 83+ b. Jermyn v. Arſcot, cited in 1. Rep, 85. Mildmay's caſe, 6, Rep. 40. Mary Portington's caſc, 
10. Rep. 37. b. 


Lib. 3. upon Condition. Sect. 363. 
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recovery is not reſtrained by the ſaid ſtatute of V. 2. And therefore ſuch a condition is re- (1. Roll. Abr. 412. 418. 10. Rep. 
pugnant to the eſtate taile ; for it is to be obſerved, that to this eſtate taile there be divers in- 33. b. 
eidents. Firſt, to be diſpuniſhed of waſt. * £ that the wite of the donee in taile 
ſhall be endowed. Thirdly, that the huſband of a feme donee after iſſue ſhal be tenant 22. E. 3. 9. 17. El. 343- Dyer. 
by the curtefie. Fourthly, that tenant in taile may ſuffzr a common recoverie (1): and ther- 
fore if a man make a gift in taile, upon condition to reſtraine him of any of theſe incidents, 

the condition is repugnant and void in law. And it is to be obſerved, (*) that a collateral war- (*) 1g. H. 2. 24. b. 
ranty or a lineal with aſſets in reſpect of the recompence, is not reſtrained by the ſtatute of 
Donis conditionalibus, no more is the common recovery in reſpect of the intended recompence, 
And Littleton, to the intent to exclude the common recovery, ſaith, tel alienation et diſcouti- 
nuance, joyning them together, 

If a man before the ſtatute of Donis conditionalibus had made a gift to a man and to the 
heirs of his body, upon condition, that after iſſue he ſhould not have power to ſell, this 
condition ſhould have bin repugaant and void (2). Pari ratione, after the ſtatute a man makes 
a gift 1n taile, the law raciè gives him power to ſuffer a common recovery; therefore to add a 
condition, that he ſhal have no power to ſuffer a common recoverie, is repugnant and voyd, 

If a man make a feoffment to a baron and feme in fee, upon condition, that they ſhall 
not alien, to ſome intent this is good, and to ſome intent it is void: for to reſtrain an aliena- 
tion by feoffment, or alienation by deed, it is good, becauſe ſuch an alienation is tortious and 11.1 
voidable : but to reſtraine their alienation by fine is repugnant and void, becauſe it is lawfull * hy b. 1 = — Milde- 
and unavoydable. ; . (Hob. 3 _ 

It is ſaid, that if à man infeoffe an infant in fee, upon condition, that hee ſhall not alien, Abr. 421.) 
this is good to reſtraine alienations during his minoritie, but not after his full age. 

It is likewiſe ſaid, that a man by licence may give land to a biſhop and his ſucceſſors, Doctor & Student. 124. | 
or to an abbot and his ſucceſſors, and add a condition to it, that they ſhall not Without the | 
conſent of their chapiter or covent, alien, becauſe it was intended a mortmain, that is, that it | 


ſhould for ever continue in that ſee or houſe, for that they had it ex auter droit, for religious | 
and good uſes. 


Le Aatute de W. 2. cap. 1. Hereby it appeareth, that whatſoever is prohibi- 


= _ * 10. H. 7. 11. DoR, & Stud, 124, 
ted by the intent of any act of parliament, may be prohibited by condition, as hath beene 13. H. 7. 23. 
ſaid, 


10. H. 7.11. 13. H. 7. 29. Lib, 


Sect. 363. 
CAR il eft prove FOR it is proved by QUANT le reverſi- (rot. 298. 333. 338.) 


fer les paroles the words compri- on ou rem en fee 
compriſes en meſine ſed in the ſame ſtatute, ef en auters perſons. 
u 


Peflatute,® que la vo- that the will of the Fur the caſe that a man (1. Roll. Abr. 407. 472. 476 


g . make a gift in taile to 4. Cro. Eliz. 360.) 
lunt del donor en tiels donor in ſuch caſes the Pi, 1 58 


caſes ſerroit obſerve, ſhall be obſerved, and his 2 von condition 2 
ef guant le tenant when the tenant in he all not a len; as to the 11. Hl. 7. 6. 13. H. 7. 2.24 


; f g i ſtate taile the condition is Dyer 2. & g. Phil. & Ma. 127, b. 
en le taile fait + iel taile maketh ſuch diſ- good, for ſuch alienation is 


diſcontinuance, il fait continuance, hee doth 2 1 1 
le contrarie a ceo, Sc. contrar y to that, &c. to the fee ſimple, ſome ſay it 
Et auxy en eftates And alſo in eſtates i repugnant and voyd, for 


. . the reaſon that Littleton hath | 
en le taile d'aſcun te- in taile of any tene- eelded: and therefore ſome | 
nements, quant le re- ments, when the re- are of opinion, that this is 


verſion de fee fimple, verſion of the fee ſim- 75924 contidon, ang hall | 


5 . eat the alienation for the 
4 on remainder en fee ple, or the remainder eſtate taile onely, and leave 


- 6 . ' 
ſimple eſt en auters of the fee ſimple is in the fee fimple in the alienee, 


: d for that the condition did in 
perſons,quant tiel dij= other perſons, when law extend onely to the 


: CantIauance eſt fait, ſuch diſcontinuance is {tate taile, and not to the re- . 


donques le fee fimple made, then the fee ſim- ts ab Ne ey 


fit 
que fuit al entent de le ſeſance de meſme Peſtatute, added in L. and M. and Roh, + tiel—un, L. and M. and Roh. 
t ou remainder en fee ſimple, not in L. and M. and Roh. 


(1) But this is altered by the 4- and 5. Ann. c. 16. whereby all collateral warranties by anceſtors, who have no eſtate of in- 
heritance in poſſeſſion in the lands warranted, are made void againſt their heirs. The reſtraints which at different times have 
been laid on the free alienation of property, and the methods uſed to ſet them aſide, form one of the moſt intereſting parts of the 
hiſtory of every nation in which the feudal inſtitutions have prevailed. So far as the hiſtory of England is concerned in them, they 
have been diſcuſſed with great accuracy by Sir William Blackſtone, vol. 2. chap. 7. and Sir John Dalrymple, in his Hiſtory of 
the Feudal Law, chap. z. and 4. The introduction of recoveries, and the circumſtances which led the way to them, are accus 
rately ſtated and explained by Mr. Cruiſe, in his moſt excellent Eſſay on the Law of Recoveries. The reſtraints on the aliena- 
tion of property are much greater in Scotland than they are in England. There, if a ?ai/zie is guarded avith irritant and refolutive 
cauſes, the eſtate intailed cannot be carried off by the debt or deed of any of the heirs ſucceeding to it, in prejudice. of the ſub- 
ſtitutes. This degree of tailzie differs from that of a tailzie quith probibitory clauſes. The proprietor of an eſtate of this nature, 
; Cannot convey it gratuitouſly, but he may diſpoſe of it for onerous cauſes, and ir may be attached by his creditors z yet the ſub- 
ſtitutes, as creditors by virtue of the prohibitory clauſe, may by a proceſs, called in the law of Scotland an Inhibition, ſecure 
themſelves againſt ſuture debts or contracts. A third degree of tailzie uſed in Scotland is called a imple Diſtination. This 
amounts to no more than a deſignation who is to ſucceed to the eltate, in caſe the temporary proprietors of it make no diſpo- 
lition of it; for it is defeaſible, and attachable by creditors. See Erſk. Inſt. 238. 360. 

(2) Britton, in his chapter o Conditiona! Purchaſes, obſerves, that “ if any purchaſe to him and his wife, and to the heirs of 


them lawfully begotten, the donecs have preſently but an e/fate of frech2/7 for the term of their lives, and the ſee accrueth to 


6 tbery 


» 


. — >— — — 


(2) 46. E. g. 4. 
1. Roll. Abr. 418.) 


21. II. 7.11. 


(1. Rep. 26. 8.) 


( Dyer 343- b.) 


* en la reverſion ou le fee ſimple, added in L. and M. and Roh, 
iſſues, not in L. and M. nor Roh. 
added in L. and M. and Roh. 


| (1) See Boraſton's caſe, 3. Rep. 19. Webb v. Herring, Cro. Ja. 416. King v. Rumball, Cro. Ja. 448. Chadock v. Cowley, 
ibid. 693. Forteſcue v. Abbott, Poll. 479. and Sir Thomas Jones, 79.3 and Goodtitle v. Whitby, 1. Burr. 228. Sce allo 


Cap. 5. 


fit de ſes iſſues. Hereby 


it appeareth, that to reſtrain 
tenant in taile from alienation 
againſt the profit of his iſ- 
ſues, 15 good, for that agreeth 
with the will of the donor, and 
the intent of the ſtatute “. 
But a gift in taile may be 
made upon condition, that 
tenant in taile, &. may alien 
for the profit of his iſſues, 
and that hath been holden to 
be good, and not reſtrained by 


the ſaid ſtatute, and ſeemeth to agree with the reaſon of Littleton, becauſe in that caſe, V- 
luntas donatoris obſerwetur, Sc. and it mult be for the profit of the iſſues, 


Of Eſtates 


* en le remainder eſt 
diſcontinue. Et pur 
Þ+ ceo que le tenant en 
taile ne ferratielchoſe 
encounter le profit | 
de fes iſſues, & bone 
droit, liel condition eſt 
bone, come eſt avaunt= 


dit, & &c. 


Sect. 364: 


ALienont, &c. JT E M home poit do- 

et auxy fi ner terres en taile 
touts les iſſues ſur tiel condition, que 
ſoient morts, &c. ft le tenant en le taile 
Note, Littleton pur- oy ſes heires alienont 


poſely made parcell 


of the condition in 7 fee ou en tale, ou 
the copulative, that pur Ferme d auter Ve, 


the tenant in taile 


ſhould alien, &c. For Sc. 


et auxy que | 


if a gift in taile be Fours [ſues vergnants 
made to a man and to qe tenant on lo Haile 


the heirs of his bo- 


dy, andif he die with- ſorent morts ſans 72 


out heirs of his body, fue, 
that then the donor 


que adongues bien 


and his heires ſhall Lirroit al donor et a ſes 
re-enter, this is a Heires de entrer, &c. Et 


voyd condition; for per tiel vo le droit | de 


when the iſſues faile, 


the eſtate determineth le taile poet eſtre ſalve 
by the exprefſe Himita- apres ¶ diſcontinuance, al 
tion, and conſequently 72. 2 

the adding of the con- iſſue en 2 Tat e, fo aſcun + 
dition to defeate that y ſott ; int que per voy 


which is determined 


bythe limitation of the de ntr e del donor ou de 
eſtate, is void,(1)andin ſes Heires, le taile ne ſerra 


that caſe the wife of 
the donee ſhall be en- 


my defeat per tiel con- 


dowed, &c- And there- dition :+-Quzre hoc. Ef 
fore Littleton, to make yy pore 2 ls tenant en le 


the condition good, 


added an alienation, taile en Ceo caſe, ou es 
which amounted to a herres, font aſcun diſ- 


wrong, and hee reſtrai. 
ned not the alienation 


continuance, celuy en le 


onely, (for then pre- reverſion on ſes herres, 
ſently upon the alie- apres ceo gue le taile eft 


nation the donor, &c. 


might re-enterand de- det er mine pur default 
feat the eſtate taile) ge Iſſue, &c. poyent entrer 


Sc. not in L. and M. nor Roh. 
+ ſue added in L. and M. and Roh. 


1. P. W. 170 ;—and Mr. Fearne's Eſſay on Contingent Remainders, p. 167. 


+ ceo-cuſter in L. and M. and Roh. Þ de fes 
ae en in L. and M. and Roh. 1 fiel 
+ Quaræ hoc, not in L. and M. nor Roh. 


e 


Seck. 364. 
ple in the remainder is 
diſcontinued. And be- 
cauſe tenant in taile 
ſhall doe no ſuch thing 
againſt the profit of 
his iſſues, and good 
right, ſuch condition 


is good, as is afore- 
ſaid, &c. 


ALSO a man may give 

lands in taile upon 
ſuch condition, that if 
the tenant in taile or 
his heires alien in fee or 
in taile, or for terme of 
another man's life, &c. 
and alſo that if all the 
iſſue comming of the 
tenant in taile be dead 
without iſſue, that then 
it ſhall be lawfull for the 
donor and for his heires 
to enter, &c. And b 
this way the right of the 
taile may be ſaved after 
diſcontinuance, to the 
iſſue in taile, if there bee 
any; ſo as by way of en- 
try of the donor or of 
his heires, the taile ſhall 
not be defeated by ſuch 
condition: Quœre Hoc. 
And yet if the tenant in 
taile in this caſe, or his 
heirs, make any diſconti- 
nuance, he in the rever- 
ſion or his heires, after 
that the taile is deter- 
mined for default of iſ- 
ſue, &c. may enter into 


©& their iſſue, if they had not iſſue before; and if they had no iſſue, then the foe remains on the perſon of the donor until : 
© have iſſue, and the purchaſe returns to the donor, if the purchaſor has no offspring, or if they have iſſue and that iſſue fails.“ 
But lord Coke in his 2d Inft. 333. obſerves, that Britton takes the condition to be precedent, but that the donees had, at the 
common law, a fee ſimple conditional immediately by the gift. As a proof of this, he mentions, that if a gift was made to a 
man and the heirs of his body, and before iſſue, he had before the flat. de donis made a feoffment in fee, the donor ceuld not 


enter for the forfeiture, but that the feoffment would have barred the iſſue had afterwards. 


— 


Lib. 3. 


en le terre per force 


upon Condition. 
the land by force of 


Sect. 365. 


but added, and die without iſ- 
ſue, to the end that the right 


de meſme le condi- 
tion, et ne ſerront my 
* cobert de ſuer briefe 
de formdon en le re- 


the ſame condition, 
and ſhall not be com- 

elled to ſue a writ 
of formedon in the 
reverter. 


of the eſtate in taile might be 
preſerved, and not defeated by 
the condition, but might be 
recovered againe by the iſſue in 
tay le in a far medon. 


And Littleton expreſſely ſaith, 


Verter. ; that the donor and his heirs 
after the diſcontinuance, and after that the eſtate tayle is determined, may re- enter, which 


is the intention and true meaning of Littleton in this place. And where it is ſaid in this 
ſection (queare hoc), this is added by ſome that underſtood not this caſe, and is not in the 
originall. 

ote, that in a condition conſiſting of divers parts In the conjunctive, as here in the caſe 
of Littleton, both parts muſt be performed, according to the old rule, [a] Si lures conditiones 
aſcripte fuerunt donationi conjunfim, omnibus eff "ary rg et ad veritatem copulative requiritur 
quod utraque pars fit vera. But otherwiſe it is when the condition is in the disjunctive, (1) for 
the ſame Author in that caſe ſaith, Si diviſim cuilibet, wel alteri eorum ſatis eff obtemperare. 
Et in digunflivis ſufficit alteram partem eſſe veram. What then if the condition or limitation 
be both in the conjunctive and disjunctive : As if a man make a leaſe to the huſband and 
wife for the tearme of one and twenty yeares, if the huſband and wife or any child be- 
tweene them ſo long ſhall live, and then the wife dyeth without iſſue; ſhall the leaſe deter- 


mine, or continue during the life of the huſband ? And the anſwer is, that it ſhall continue, 


for the disjunctive referreth to the whole 


child, but alſo to the baron and fem, 
ſhalt fo Tong live. _ 


o as the ſenſe is, if the 


disjoyneth not only the latter part, as to the 4 


[45] And fo it is if an uſe be limited to certaine perſons, untill A. ſhall come from beyond 


ſea, and attain unto his full a 


full age, the uſe doth ceaſe, 


JTEM, home ne 

port pleder en 
aſcun action, que e- 
Hate fuit fait en fee, 
ou en fee taile, ou pur 
terme de vie, ſur con- 
dition, $'il ne voucha 
un record de ceo, ou 
monſtra un eſcriþt 
ſouth ſeale, provant 
meſme la condition. 
Car il eſt un common 
erudition, que home 
per plee ne defeatera 
aſcun eftate de frank- 
tenement per force 
d aſcun tiel condition, 
Jinon que il monſtra 
le proofe de conditi- 


on en eſcript, &c. fi- 


Sect. 365. 


LSOa man cannot 

plead in any ac- 
tion, thatan eſtate was 
made in fee, or in fee 
tayle, or for terme of 
life, upon condition, 
if he doth not vouch 
a record of this, or 
ſhew a writing under 
ſeale, proving the 
ſame condition, For 
it is a common learn- 
ing, that a man by 
plea ſhal not defeat 
any eſtate of freehold 
by force of any ſuch 


condition, unleſſe he 


ſheweth the proofe of 


the condition in wri- 


ting, &c. unleſſe it bee 


* cohert—arte in L. and M. and Roh. 


(1) If the condition of the obligation be in the disjundtive, and gives the obligor liberty to do one thing or another, at 

is cleddion, and one of the things becomes impoſſible, the obligation, in ſome caſes, will be ſaved. See the diſtinctions 
taken in Laughter's caſe, Cro. Eliz. 398. Baker v. Moiſcomb, ibid. 864 Baſkett v. Baſkett, 2. Mod. 209.—Ant- 145. 

(2) See 2, Bulſt. 259. 260. 6, Mod: 237. 2. Salk. 498. 
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ge, or dye, if he doth come from beyond ſea, or attaine to his 


N aſcun action. Bee 
the action reall, perſonall, 
or mixt, if a condition be plead- 
ed to defeat a freehold, it is re- 
gularly true, that a deed muſt 
bee ſhewed forth [a] in court (2). 
And the reaſon why the deed 
ſhall bee ſhewed forth to the 
court is, for that to every 
deed there be two things re- 
uiſite: the one, that it be ſuf- 
War in law, and this is 
called the Legall Part, and 
therefore the judgment of that 
belongeth to the Judges of 
the Law: the other congernes 
matter of fact, as ſealing and 
delivery, and this belongs to 
2222 And becauſe every 
deed ought to approve itſelfe, 
and be proved by others too; 
it muſt approve it ſelfe upon 
the ſhewing of it forth in court 
in two manners, 

Firſt, as to the compoſi- 
tion of the words, that it bee 
ſufficient in law, and that the 
court ſhall adjudge. 

Secondly, 


225 


(Mo. 39.) 


(Sid. 437. 8. Rep. 85. b.) 

[4] Bratton lib. 2. fo. 1 
b. 2. fo. 19. Vide 

Pl. Com. 76. in Wimbethe's caſe, 


& fol. 107. in Fulmerſtou's caſe. 
Bratton ubi ſupra. 


(4 nb. . 


called Trupennie's caſe. 


= 


. 
[7] Hill 35. Eliz. en treſpaſſe per 922 
e Seigniòr Mordant vers George . 
Vaux ſo 4 


ad judged in the King's © 
Bench. / 7? 1 1 


e 243 


39. E. 3. 22. 4. E. 4. 35. a. 
4. 25. b. 26. a. 6. H. 7. 
11. H. 7. 22. b. 7. H. 6. 7. 1 
8. 22. b. 28. All. P · 1. 
(1. Sid. 30.) 

La] Lib. 10. fol. ga. Doctor 
7. E. 3. 57. 25. E. 3. 41. 41. E 
3. 10. acc. 


Layfield's caſe. 


(Ant. 6. a.) 


(10. Rep. 92.) 


+ gue added in L. and M. and Roh. 


— it Was l in Communi 
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Lib. 3. 


1. Roll. Abr. 208. Cro. Car. 399. 
Doct. Pla. 260.) 


(Poſt. 227. 2 Cro. 217.) 


Cap. 5. 


Secondly, of ancient time 


if the deed appeared to bee- 


raſed or interlined in places 
materiall, the Judges ad- 
judged upon their view, the 
deed to be voyd (1). But of lat- 
ter time, the judges have 
left that to the jurors to try 


whether the raſing or inter- 


(45. E. 3. 21. 2. 
Polt. gog. b. 338. a. ſect. 214.) 


Lib. 5. fol. 52. 53, &c. Page's 
caſe. 6. Rep. 2. cap. 4- 


(3. Rep. 74 76: 10. Rep. 92.) 


[5] Vide 32. H. 8. in Pattents Br. 
12. H. 7. 12+ 


b. - * 
Sen ect in S —— 
e > ne , 
(2. Inſt. 672. 5. Rep. 52. 53.) 


[3 & C56 cap. 4: and 13. 
z. cap. 6. 


[4] Dyer 1. Eliz. 167. 


(Hard. 118.) 


(2. Sid. 145.) 

(1. Mod. 117.) 

[4 Lib. 8. fol. 8. in the Prince's 
ce. Vide Page's caſe ubi ſupra. 


3. E. z. gard. 162. 20. H. g. 
24 reſent. 13. 36. H. 6. 
tit. monſtrans des faits 118. 


2 20. H. 7. 5. 
5. Rep. 75-2.) 

(2. Cro. 217.) 

10. Rep. 93- 94- 

2 H. 6. = © FM des faits 
11. b. 7. H. 6. 17. H. 5. 5. 

3 H. 6. 21. 33. H. 6. 1. 14. H. 


lining were before the deli- 
verie. 


And there is a difference 
betweene a rent, and a re- 
entry; for upon a gift in taile, 
or a leaſe for life, a rent may 
be reſerved without deed, but 
a condition with a re- entrie 
cannot bee reſerved in thoſe 
caſes without deed, 


Eſcript ſouth feale. 
Which Littleton intendeth 
to bee a deed under ſeale. 


And well ſaid Littleton, 
a deed under ſcale. For though 
the deed be inrolled, yet hee 
cannot plead the inrolment 


Of Eſtates 


non que ceo foit en 
aſcuns eſpeciall ca- 


ſes, &c. Mes de chat- 


tels reals, ſicome de 
leas fait a terme 
d ans, ou de grants 


de gards fait per 


gardeins in chival- 


rie, & hujuſmodi, &c. 
home poit pleder que 
tiels leaſes ou grants 


fueront faits ſur con- 


dition, Fc. fans mon- 


ftre aſeun ęſeript de 


le condition. int 
en meſine le maner 
home poit faire de 
dones & grants de 
chattels perſonals, & 
de contracts perſo- 
nals, &c. 


Sect. 365. 


in ſome ſpeciall caſes, 
&c. But of chattels 
reals, as of a leaſe for 
yeares, or of grants of 
wards made by gar- 
dians in chivalrie, and 
ſuch like, &c. a man 
may plead that ſuch 
leaſes or grants were 
made upon condition, 
&c. without ſhewing 
any writing of the 
condition. So in the 
ſame manner a man 
may doe of pifts and 
grants of chattels per- 
lonals, and of con- 
tracts perſonals, &. 


thereof, though it be of re- 
cord. And though it be exemplified under the great ſeale, [4] yet muſt he ſhew forth the 
deed it ſelfe under ſeale, as Littleton here ſaith, and not the exemplitication (2). And fo 
when Littleton wrote, no conftat, or inſpeximus, of the king's letters patents were availe- 
able to be ſhewed forth in court, but the letters patents themſelves under feale. For both 
the conflat and inſpeximus are but exemplifications of the inrolment of the charters, or let- 
ters patents: and this appeareth by the reſolution of two ſeverall [c] parliaments, one hol- 
den in the third and fourth yeare of king Edward the fixt, and the other in the thirteenth. 
yeare of queene Elizabeth. But now by thoſe ſtatutes the exemplitication or conſiat under 
the great ſeale of the inrolment of any letters patents made fince the fourth day of Fe- 
bruary anno 27. H. 8. or after to be made, hal be ſufficient to be pleaded and ſhewed forth 
in court, aſwel againſt the king, as any other perſon by the patentees themſelves (whereof 


there was ſome doubt [A] conceived upon the ſaid ſtatute of E. 6.) and by all and every 
other perſon and perſons cla ming by, from, or under them. Which ſtatutes are general 


and beneficiall, and eſpecially the act of 13. Elia. for that extends not only to lands, tene- 
ments, and hereditaments, but to every other thing whatſoever, and ought to be favourably 
conſtrued for advancement of the remedie and right of the ſubject (3). 

The difference betweene a conflat, inſpeximus, and a vidimus, you may reade [e] at large in 
Page's caſe, But none of them by law ought to be had, but only of the inrolment of record, 
— not of a deed or any other writing that is not of record, and no deed, &c. can be in- 
rolled, unleſſe it be duely and lawfully acknowledged. 


Si non que foit en aſcun eſpeciall caſes, Sc. Hereby is implyed, that if = 
gardian in chivalrie in the right of the heire entreth for a. condition broken, hee ſhall 
lead the ſtate upon condition without ſhewing of any deed, becauſe his intereſt is created 
b the law, And ſo it is [V] of a tenant by ſtature merchant or ſtaple, or tenant by 

elegit. 
ikewiſe tenant in dower ſhall plead a condition, &c. without ſhewing of the deed. 
And the reaſon of theſe and the like caſes, is, for that the law doth create theſe eftates, and 
they come not in by him that centred for the condition broken, ſo as they might provide for 
the ſhewing of the deed, but they come to the land by authoritie of law, and therefore the 
law will allow them to plead the condition without ſhewing of it, | 
71 But 


(1) Tis to be preſumed, that an interlining, if the contrary is not proved, was made at the time of making the deed. 1. Keb. 
At, Note to the rith edit. On the raſure, or interlining, of deeds, breaking or defacing the ſeals of deeds, and cancelling 
deeds, ſee 1. Wood's Conv. 808. 809. Com. Dig. Faits, T. 1. 2.—and Vin. Abr. Faits, T. U. U. 2. X. X. 2, It is to he ob- 
ſerved, that the cancelling of a deed does not diveſt the eſtate from the perſons in whom it is veſted by the deed. 1. Rep. in 
Cha. 100. and Gilb. Rep. 236. 

(2) On giving deeds of bargain and fale in evidence, ſee Bull. Ni. Pri. 255.5 10. Ann. c. 18.; and 8. G. 2. c. 6. ſcc. 21- 

(3) See alſo 27. Eliz. 9. and Bull. Ni. Pri, 226. 8 | 
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7] But the lord by eſcheat, albeit his eſtate be created by law, ſhall not plead a condi- [/] 35. H. 6. ubi ſupra. 
tion to defeat a freehold without ſhewing of it, becauſe the deed doth belong unto him. 
A tenant by the curteſie ſhall not [g] plead a condition made by his wife, and a re-entry [g 35+ H. 6. ubi ſupra, 
for the condition broken without ſhewing the deed ; for albeit his eſtate be created by law, 
E the law preſumeth that he had the poſſeſſion of the deedes and evidences belonging to 

is wife. 

[4] But leſſees for yeares, and all others that claime by any conveyance from the party [4] 14. H. 8. 8. Pl. com. 149, 
or juſtifie as ſervant by commandement, &c. muſt ſhew the deed, (10. Rep. 92. 93. 

7] R. brought an gjefione firmæ againſt E. for ejecting him out of the mannor of D. [i] 44. E. 3. 22. 
which he held for terme of yeares of the demiſe of C. E. the defendant pleaded that B. gave the 
ſaid mannor to P. and Katherine his wife in taile, who had iſſue E. the defendant, and after 
the donees infeoffed C. of the mannor, upon condition that hee ſhould demiſe the mannor (6. Rep. 38.) 
for yeares to R. the plaintife, the remainder to the huſband and to the wife, &c. C. did demiſe 
the land to R. the plaintife for you but kept the reverſion to himſclfe, wherefore Katherine (Cro. Car. 442.) 
after the deceaſe of her huſband entred upon the plaintife, &c. for the condition broken, and See after this peer, ſeft. 366. 
died; after whoſe deceaſe the land deſcended to E. the iſſue in taile, &c. now defendant, judge- Rep. Ushtred's cale. 
ment upon action, exception was taken againſt this plea, becauſe E. the defendant maintained 
his entry by force of a condition broken, and ſhewed forth no deed, and the plea was ruled to 
be good, becauſe the thing was executed, and therefore hee need not ſhew forth the deed. Nota, 
the defendant being iſſue in taile was remitted to the eſtate taile. (1) . : 

In a præcipe quad reddat againſt 8. who pleaded that R. was ſeiſed, and infeoffed him in 11. Ed. 3 — des faits, 
morgage 1 condition of payment of certaine money at a day, and ſaid that R. paid the *75 45, 8 
money at the day, and entred judgement of the writ: exception was taken to this plea, for 
that he ſhewed forth no deed of the condition, and it was ruled that hee need not ſhew forth 
the deed for two cauſes. 1. That he ought not to ſhew any deed to the demandant, becauſe 
the demandant 1s a ſtranger, 2. It might be when R. paid the money, and the condition per- (ro. Car. 372. 
formed, that the deed was rebailed to R. and thereupon the plea was adjudged good, and the 
writ abated. 

If land be morgaged upon condition, and the morgagee letteth the lands for yeares, reſer- 
ving a rent, the condition is performed, the morgagor re- enters, in an action of debt brought 
2 rent the leſſee ſhall plead the condition and the re-entry without ſhewing forth any 

e 

In an aſſiſe the tenant pleads a feoffment of the anceſter of the plaintife unto him, &c. 
the plaintife ſaith that the feoffment was upon condition, &c. and that the condition was bro- 
ken, and pleades a re-entry, and that the tenant entred and tooke away the cheſt in which 
the deed was and yet detaineth the ſame, the plaintife ſhall not in this cafe be enforced to 
ſhew the deed. 

If a woman give lands to a man and his heires by deed or without generally, ſhe may in ,,. k. 1. Feoffments & Faits 
pleading averre the ſame to be cav/a matrimonii prelocuti, albeit ſhe hath nothing in writing 114. F. N. B. 10g. b. 13. R. 2. 
to prove the ſame, the reaſon whereof ſee Scck. 330. Monſtrans des fats 165. 4. E. 4. 


Mes des chattels realls, ficome leaſe fait a volunt a terme des ans, &c. 4 E. N 14. H. U _ 


This is apparant. (Doc. Pla. 51.) 


(See Plo. 23. a.) 
(1. Roll. Abr. 413.) 
Sect. 366. | 
2 TEM, coment que ALSO, albeit a man FER DI T, or ber- (pod. 253. b. 261. b.) 


home en aſcun ac- cannot in any ac- dict de 12 bomes. 
tion ne port pleder un tion pleade a condition (2) Ferodium, quof dice Lib. 8. fo. 155. Lib. g. fo.1g. 
condition que tou - whichtoucheth& con- f 5, Ae. (pls. oh. 2. l. 


k , quaſt juris diflum, Ft "on 93. 2. Inſt. 425. 2. Roll. 
cha & concerna frank cernesafrechold, with- feat ad geen, ju- 70 093-994 tod099: . 
tenement, ſauns mon- out ſhewing writing of „ reſpondent fura- 6g. b. Cro. El. 6gg. 1. Sid. 27. 
; : : : tores ſed judices :* fic ad 181. 194. 20g. 9. Rep. 67. b.) 
Arer eſcript de ceo, this, as is aforeſaid,yeta qraftionem fact nou re- 
come eft avantdit, un- man may beaided upon ./2ndent judices fed ura- 
h bs ſuch ren toren. For jurors are to 
core home poit eſire ſuch a condition by the t te fat, and the 
aide fur trel condition verdict of 12 men ta- judges ought to judge ac- 


. * . cording to the law that 
Per ver dict de x11. homes ken at large in an aſſiſe |; a 


* 


43. E. 3. 8. b. Finch. 


10. H. 4. 9. b. 43. E. 3- Vide 
10. E. 3. 41. Simile in dowver. 


(1) This is the reaſon of this caſe, for now he claims above the condition, and therefore need not flew the deed. Infra, 227. b,— 
Lord Nott. MSS. 


(2) See Bacon Abr. vol. 5. 281. Vin. vol. 21. 373. Com. Dig. Abatement, (I. 33.) Amendment, (P.) Appeals, (G. 14-) 
Eſtoppel, (E. 10.) Evidence, (A. 5. Pleader, (C. 87. E. 38. R. 13 8. 1.) Prerogative (D. 76.) 


Lib. 3. 


(9. Rep. 12. 13.) 


(Plo. 93. a.) 
(Poſt. 227. 228.) | 


Trin. 33. E. 1. Coram Rege 
3; in Theſaur. 


43 AC. gr. Stanf. pl. cor. 164. 
265 


. 3- E. g. coron. 284. 286. 


287. 44- E. 3. 44. 41 E. 3. Co- 


on. 451» 


le- per in L. and M. and Roh. 


Cap. 5. 
ex fſaflo jus oritur. 


Priſe a large. 
There be two kindes of 
verdicts; wiz. one gene- 
rall, and another at large 
or eſpeciall. As in an 
aſſiſe of novel diſſcifin, 
brought by A. agaiutt . 
the plaintife makes his 
plaint, 20 B. difſeiſivit 
eum de 20 acris terræ cum 
pertinentiis; the tenant 
pleades, Lud if/e nul 
lam injuriam ſeu diſſeifi- 
nam prefato A. inde fe- 
cit, Sc. The recognitors 
of the aſſiſe doe finde, 
Aud precilict. A. injuſie 
& ſine judicio diſſeifivit 


pradil. B. de praditt. 20 Þ 


acris terra cum pertinent 
Se. This is a generall 
verdict. The like law it 
is if they finde it nega- 
tively, And Littleton 
here putteth a caſe of a 
verdict at large, or a ſpe- 
ciall verdict; and it is 
therefore called a ſpeciall 
verdict, or a verdict at 
large, becauſe they finde 
the ſpeciall matter at 
large, and leave the judge- 
ment of law thereupon 
to the court, of which 
kinde of verdict it is 
ſaid, [I] Omnis concluſio 
boni & weri judicii ſegui- 
tur ex bonis & weris præ- 
miſſis et diflis jurato- 
rum. 


And though Liitleton 
here puts his caſe of a 
verdih at large upon a 
generall iſſue (which in 
the caſe hee putts it was 
neceſſary for the tenant 
to pleade) yet when if- 
ſue 1s joyned upon ſome 
1] eciall point, the jury, 
as ſhall be ſaid hereafter 
in this ſection, may 
finde the ſpeciall matter 
if it be doubtfull in law, 
for as much doubt may 
ariſe upon one point up- 
on the ſpeciall iſſue as 
upon the generall iſſue. 
And as a ſpeciall verdict 
muy be found in Common 


Of Eſtates 


priſe a large en aſſiſe 
de novel diſſeiſin, on 
en aſcun auler ation, 
Jou les juſtices voi- 
lent prender * le verdict 
de xi. jurors a large. 
Sicome mittomus, que 
home ſeifie de certaine 
terre en fee leſſa meſme 
la terre a un auter pur 
terme de vie ſans fait, 


ſur condition de render 


al leſſor un certaine 
rent, & pur default de 
aiment un re-entrie, 
Sc. per force de quel le 
leſſee eft ſeifie come de 


franktenement, et puts le 


rent eſt ader ere, per que 
le leffor enter en la terre, 
et puis le leſſee arraigne 
un aſſiſe de novel diſ- 
ſeiſin de la terre en- 
vers le leſſor, le quel 
plead que il ſiſt nul tort 
ne nul diſſeiſin, et ſur 
ceo Paſfſe ſeit priſe ; en 
ceſt caſe les recogni- 
tors de I affiſe payent 
dire et render a tes 
Juſtices lour verdift 
a large ſur tout le mat- 
ter, come a dire, que le 
defendant fuit ſeifie de 
la terre en ſon demeſne 
come de fee, et iſſint ſei- 


fie, meſme la terre leſſe 


al plaintife pur terme 
de fa vie, rendant al leſ- 


four tie annuel rent 


paiable a liel feaſt, &c. 


fur tiel condition, que 
i le rent fuit aderere a 


aſcun tiel feaſt + a que 


Sect. 366. 
of novel diſſeiſin, or in 


any other action where 
the juſtices will take 
the verdict of 12 jurors 
at large As put the caſe, 
a man ſeiſed of certaine 
land in fee letteth the 
ſame land to another for 
terme of life without 
deed, upon condition to 
render to the leſſor a 
certaine rent, and for 
default of payment a 
re- entrie, &c. by force 
whereof the leſſee is 
ſeiſed as of freehold, 
and after the rent is be- 
hinde, by which the 
leſſor entereth into the 
land, and after the leſſee 
arraine an aſſiſe of 
novel difſeiſin of the 
land againſt the leſſor, 
who pleads that he did 
no wrong nor diſſeiſin, 
and upon this the aſſiſe 
is taken; in this caſe the 
recognitors of the aſ- 
ſiſe may ſay and render 
to the juſtices their ver- 
dict at large upon the 
whole matter, as to ſay, 
that the defendant was 
ſeiſed of the land in his 
demeſne as of fee, and 
ſo ſeiſed, let the ſame 
land to the plaintife for 
terme of his life, ren- 
dring to the leſſor ſuch 
a yearely rent payable 
at ſuch a feaſt, &c. upon 
ſuch condition, that if 
the rent were behinde at 


any ſuch feaſt at which 
doit 


+ a not in L. and M. nor Roh. 


Lib. 3. 


doit eſire pay, donques 
bien lirroit al leſſor 
d'entrer, &c. per force 
de quel leaſe le plamtife 
fuit ſeifie en fon de- 
meſne come de frank- 
tenement, ef que puts 
apres le rent ſuit ade- 
rere a tiel feaſt, &c. 
per gue le lefſor entra 
en le terre ſur le poſ- 
ſeſffton le lefſee, et prie- 
roit le diſcretion de les 
juſtices, fi ceo ſoit un 
diſſeiſin fait al plaintife 
ou nemy ; F donque per 
ceo que aß piert a les fuſ- 
tices, que ceo fuit nul 
difſetſin fait al plam- 
tife, entant que l'entrie 
de le lefſour fuit conge- 
able fur luy ; les juſtices 
doyent doner judgement 
que le plaintife ne pren- 
dra riens 72 briefe 
dafſiſe. Et iſiint en tiel 
cas le leſſor ſerra aide, et 
uncore nul eſcripture 
unques fuit fait del con- 
dition. Car cibien que 
les jurors poient aver 
conuſance de le I leaſe, 
auxybien ils potent aver 
conuſanct de le condition 
que fuit declare & re- 
bearſe ſur le leas. 


fayeth hereafter. 


the meere right. 


not in L. and M. nor Roh. 


* An added L. and M. and Roh, 


upon Condition. 


it ought to bee paid, then 
it ſhould bee lawfull for 
the leſſor to enter, &c. by 
force of which leaſe the 
plaintife was ſeiſed in his 
demeſne as of freehold, 
and that afterwards the 
rent was behinde at ſuch 
a feaſt, &c. by which the 
leffor entred into the land 
upon the poſſeſſion of the 
leſſee, and prayed the 
diſcretion of the juſtices, 
if this bee a diſſeiſin 
done to the plaintife 
or not; then br that 
it appeareth to the jul- 
tices, that this was no 
diſſeiſin to the plaintife, 
inſomuch as the entrie 
of the leſſor was con- 
g2able on him; the juſ- 
tices ought to give judge- 
ment that the plaintife 
ſhall not take any thing 
by his writ of aſſiſe. And 
ſo in ſuch caſe the leſſor 
ſhall bee aided, and yet no 
writing was ever made of 
the condition. For as well 
as the jurors may have co- 
nuſance of the leaſe, they 
alſo as well may have co- 
nuſance of the condition 
which was declared and 
rehearſed upon the leaſe. 


If the matter and ſubſtance of the iſſue bee found, it is ſufficient, as Litton himſelſe 


Eſtoppells which bind the intereſt of the land, as the taking of a leaſe of a man's owne 
land by deed indented, and the like, being ſpecially found by the jurie, the court ought to 
judge according to the 22 matter; for albeit eſtoppels regularly muſt be pleaded and relied 
upon by an apt concluſion, and the jury is ſworne ad veritatem dicendam, yet when they 
finde weritatem facti, they purſue well their oath, and the court ought to adjudge according 
to law. (5) So may the jurie find a warrantie being given in evidence, though it be not plead- 
ed, becauſe it bindeth the right, unleſſe it be in a-writ of right, when the miſe is joyn 


+ Ft added L. and M. and Roh. 


6 A 
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Pleas, ſo may. it alſo (Cro. Elis. 474. Ib. 471. 113. 
bee found in Pleas of 414+ 653- 6. Rep. 46. b.) 
the Crowne, or crimi- 
nal cauſes that con- 
cerne lite or member. 

A verdict finding 40. E. g. 15. 20. E. g. amend- 
matter incertainely or ment. 57. 18. E. 3. 4g. in Cct- 
ambiguouſly-is inſuffi- "1 30. E g. 29. 
cient, and no judge- 439. 
ment ſhall be given 
thereupon; as if an ex- 
ecutor plead ple: nme 
adminiſtre, and iſſue is 
joy ned thereupon, and 
the jury finde that the 
defendant have goods 
within his hands to be 
ad miniſtred, but finde 
not to what value, this 
is incertaine,and there- 
fore inſu fficient. 

A verdict that finds 
part of the iſſue, and 
finding nothing for the 
reſidue, this is inſuffi- 
cient for the whole, 
becauſe they have not 
tried the whole iſſue 


(8. Rep. 6g.) 


17. E. 9. 49-68. F. + 48. 
22. E. & 1. 18. E. 3. 56. 15. E g. 
Judgement. 58. 2. H. 5. 3. 7. Ii. 
6. 3. 7. E. 4. 24. 28. H. 6. 10. 
{Cro. Jac. 31. 2. Roll. Abr. 722. 
10. Rep. 119. Hob. 64. 6. Rep. 
47. $2. Roll, Abr. 502. 706. 
Dyer 346. b. go. b. Poſt. 303. 


2 a. b. Dottr. Pla. 288. 289. 
wherewith ny are Hob. 54. Cro. El. 174. 2. Roll. 
charged. As if an in- Abr. 508. Hob. 18. 9. Rep. 


formation of intrufion 
bee brought againſt 
one for intruding into 
a meſuage, and 100 
acres of land, upon the 
generall ifJue the jury 
finde againſt the de- 
fendant for the land, 
but faith nothing for 
the houſe, this is infut- 
ficient for the whole, 
and ſo was it twice ad- a 
judged. () But if the (7) Hil. 25. Elis. in a writ of er- 
jury give a verdict of Ou 8 3 and the 
the whole iſſue, and of * —_ 
6 and ot ber. Mich. 28. & 20. Eliz. inter 
more &c. that which is Gomerſal & Gomerſal in account 
more 1s ſurpluſage, and in the King's bench, 
ſhall not (aj ſtay judge- (4) 82+ E. 3. Ceſſavit. 25, 
ment; for Utile per inu- 
tile non witiatxr, but 
neceſlarie incidents re- 
quired ” law the jury 
may finde. 


G7. b. 112. 4. Rep. 65. Ant. 
114. b. Cro. El. 110. 10. Rep. 


97. b.) 


Vid. ſet. 484. 48 
(Poſt. Ps Oe 
Vid. ſcct. 58. 13. E. g. garr. 26. 
15. E. z. Als. 322. 17. E. z. 6. 
18. Aſs. 2. 33. Aſs. 8. 
(5) 1. H. 4. 6. b. 27. H. 8. 22. b. 
Pl. Com. 515. 
Lib. 4. fo. 53. Rawlins! caſe, & 
ibid. Pledol's caſe, 
Hil. 31. Eliz. betweene Sutton 
and Dicons in the Common 
Place, the caſe of the leaſe for 
yeares by deed indented, 

4+ E. 3. Droit. 29- 
upon (Polt. 3 mag, 47. b. Doc. 
. Pla. 164. Poſt. 283. Cro. El. 
(e) After 141.) 


I Teaſe; auxylien ils peient aver conuſance de te 


Lib. 3. Cap. 5. Of Eſtates Sect, 366. 


c) 7. R. 2. Corone: 108. Plo. 
Com. Freman's caſe 211. 11. H. 

4- 2. 20, Afl. 12. 16: Al. 16. 
«22. All. ag. 5- H. 7. 22+ 


Paſch. 24--H. 8. of the report of 

1 Spilman in the King's 
ench. 11. H. 4. 17. 33. H. 6. 

Examin. 17. 29. H. 8. 37. Dier. 

(1. Vent. 123.) 

25. H. 8. 55. 4. et. 5. Eliz. 218. 

14. H. 7. 1. 20. H. 7. 3+ 

(4) Paſch. 6. E. 6. in the Com- 

mon Place. 

(%%. H. 4. 16. 17. 9. Mar. 

Jurors Br. 8. Vide Dier ubi ſu- 
pra-. 

(>. Roll. Abr. 513. 814- 1. Leo. 

18. Cro. Jac. 121. Sid. 235.) 

Paſch. 6. E. 6. ubi ſupra. 

(Mo. 452. 2. Roll. Abr. 714- 
715. 716.) 


| 24. E. g. 76. 
£1 — hn: 14626 


(e) After the verdict recorded, the jury cannot vary from it, but before it be recorded they 

may vary from the firſt offer of their verdict, and that verdict which is recorded ſhall ſtand'; 
alſo they may vary from a privy verdict, _ 3 

An itlue found by verdict ſhall alwayes be intended true untill it be reverſed by attaint, and 

thereupon upon the attaint no/uper/edeas is grantable by law. f | 

If the jurie after their evidence given unto them at the barre, doe at their owne charges 
eat or drinke either before or after they be agreed on their verdict, it is finable, but it ſha1l 
not avoid the verdict : but if before they be agreed on their verdict, they eate or drinke at the 
charge of the plaintife, if the verdict be given for him, it ſhall avoid the verdict: but if it be 
given for the defendant, it ſhall not avoid it, & fic -2 converſo. (d). But it after they be agreed 
on their verdict they eat or drinke at the charge of him for whom they doe pale, it ſhall not 
avoid the verdict. 

(e) If the plaintife after evidence given, and the jury departed from the barre, or any for 
him, doe deliver any letter from the plaintife to any of the jury concerning the matter in 
iſſue, or any evidence, or any eſcrowle touching the matter in iſſue, which was not given in 
evidence, it ſhall avoid the verdict, if it be found for the plaintife, but not if it be found for 
the defendant, & fic converſo. But if the jury carry away any writing unſealed, which 
was given in evidence in open court, this ſhall not avoid their verdict, albeit they ſhould not 
have carryed it with them, | L 88 

By the law of England a jury after their evidence given upon the iſſue, ought to be kept 
together in ſome convenient place, without meat or drinke, fire or candle, which ſome bookes 
(F) call an impriſonment, and without ſpeech with any, unleſſe it be the.bailife, and with 
him onely if they be agreed. After they be agreed they may in cauſes between party and 
party give a verdict, and if the court be riſen, give a-privy verdict before any of the judges 
of the court, and then they may cat and drinke, and the next morning in open court they 


may either affirme or alter their privy verdict, and that which is given in court ſhall ſtand. 


3. Aer. 5. 


Vi. E. 3. 18. * Fo 
(Ant. 139. b. 9. Rep. 13.) f 
: a" . 
Os * 
W. 2. cap. 30. 7. H. 4. 11. 
dE. 4 a9. 9. H. 7. 13. 23-H. 
8. tit. verdit. Br. 85. 11. Eliz. 


Dier 28g. 284. 3. E. 3. Itinere be the iſſue generall or ſp 
North 284. 286. 43. AT. 31 


26. H. 8. 5. 44. i 44 F. tit. 


Coron. 94. 44. All. 17. 45, E. 
2. 20. Pl. Com. 92. 9. H. 7. 3. 
Vide lib. 9. 12. 13. Dow man's 


caſe. And ſce there many other 


authoritics 

31. Aſſ. pl. 21. 10. H. 4. 9. 
(n] See more before in this chap, 
ter, ſeft. 965. - 

(Sid. 369. 6. Rep. 38.) 


10. Aſſ. p. 9. 21. Aſs. 28. 17. 
Afs. 20. 37. Ass. 21. 2g. Afs. 2. 


39- E. 3. 28. 44. E. 3. 22. 10. H. 


4. 9. 7. H. 5. 5. 9. E. 4. 26. 18. 
E. 4. 12. 13. E. 4. 16. 17. 11. H. 
7. 22. 


Ant. 225. Cro. Jac. 336.) 


Lib. 10. fo. 4. caſe de Sewers, 


But in criminall cafes of life or member, the jury can give no privy verdict, but they muſt 


give it openly in court. And hereby appeareth another diviſion of verdicts, iz. a publique 


. verdict openly given in court, and à privy-verdict given out of the court before any of the 
.-judges, as is aforeſaid, 


A jury ſworne and charged in-caſe of life or member, cannot be diſcharged by the court or 


25 any other, but they -ought to give a verdict. And the king cannot be non-ſuit, for he is in 


judgement of law ever preſent in court: but a common perſon may be nonſuit. 


En aſſiſe de novel diſſeiſin, ou en aſcun auter action, c. Here it is to bee 
obſerved, that a ſpeciall verdict, or at large, may be given in any action, and upon any iſſue. 
eciall : and albeit chere be ſomæ contrary opinions in our bookes, yet 

the law is now ſetled in this point. | ; 
Per que le leſſor entra. Here it appeareth that the condition is executed by re- 
entry, and yet the leſſor after his re-entry ſhall not, by the opinion of LitHetor, plead the con- 
dition without ſhewing the deed, becauſe he was- partie and privie to the condition, for the 
arties muſt ſhew forth the deed, unleſſe it be by the act and wrong of his adverſary, as hath 
33 ſaid; (x) but am eſtranger which is not privie to the condition, nor claimeth under the 


ſame, as in the caſes aboveſaid appearcth, ſhall not aſter the condition is executed in plead- 
ing be inforced to ſhew forth the deed : and by this diverſitie all-the-bookes and authori iss 


in law which ſeeme to bc at variance are reconciled. See alſo for this matter the ſection neut 
following. | 


Les recognitors. del aſſiſe- potent dire, Sc. Here it appeareth that the jurors 
may finde the fact, albeit the deed be not ſhewed in evidence, and the rather for that the con- 
dition upon the livery (as hath beene ſaid) is good, albeit there be no deed at all. 


Ft prierent le diſeretion des Juſtices. That is to ſay, they (having declared 
the ſpeclall matter) pray the diſcretion of the juſtices; which is as much to ſay, as, that they 
would diſcerne what the law. adjudgeth thereupon, whether for the demandant, or for the te- 

nant : for as by the aufhoritie of I. zetleton, diſcretio oft diſcernere per legem, quid fit Juſtum, that 

ie, to diſcerne by the right line of law, and not by the crooked cord of private opinion, which 
the vulgar call diſcretion : Si & jure diſcedas, vagus eris,' & erunt omnia omnibus incerta: and 

therefore commiſſions that authoriſe any to proceed, /ocundum ſanas diſcretiones veſtras, is as 
much to ſay, as; ſecundum legem & conſuetudinem Angliæ. 


Car cibien come les jurors potent aver conuſance, &c. Hereby it appeareth 
that they that have conuſance of any thing, are to have conuſance alſo of all inci- 
_ and dependants thereupon, for an incident is a thing neceſſarily depending upon an- 
other. 


If 


Lib. 3. 


liverie. 


N meſme le man- 
| ner eſt de feof- 
fement en fee, ou 
done en le taile, ſur 
conditton, coment que 
mul eſcripture un- 
que fuet fait de ceo'®. 
Et ſicome eft dit de 
verdict a large en 
aſſiſe, &c. en meſ- 
me le manner eſt en 
briefe dentre foun- 
due fur diſſeiſin; et en 
touts auters actions 
ou les juſtices vsy- 
lent prender le verdict 
a large, y + la ou tiel 
verdiet a large eft 
fait, la manner del 
entrie entire eft mis en 


{iſſue, Sc. 


| judges of the court, ſo called becauſe it ou 
parties, before it be athrmed in cout. 


TEM en tiel . caſe 

Pou Penqueſt poit dire 
-lour verdict a large, 
ile voilent prendre fur 
eux le conuſance de la 
ley . ſur le matter, ili 
pHoient dire lour verdict 
generalment, come - eſt 


Sect: 367. 


N the ſame manner 

it is of a feoffement 
in fee, or a gift in 
tatle, upon condition, 
although no writing 
were ever made of it. 
And as it is ſayd of a 
verdict at large in an 
aſſiſe, &c. in the ſame 
manner it is of a writ 
of entrie founded upon 
a diſſeiſin; and in all 
other actions where 
the juſtices will take 
the verdi& at large, 
there where ſuch ver- 
dict at large is made, 
the manner of the 
whole entrie is put in 
the iſſue, &c. 


Sect. 368. 
ALSO in ſuch 


may give 


where the enqueſt 
their verdict 


ledge of the law upon 
the matter, they may give 
their verdict generally, as 


upon Condition. Sect. 367, 368. 


Tf a deed be made and dated in a forraine kingdome, of lands within England, yet if 1. E. 3. 17. in Gracye's caſe, 
' liverie and ſeifin be made, ſecundum formam carte, the land ſhall 


paſſe, for it paſſeth by the 


ND it is to be ob- 

ſerved, that the 

court cannot refuſe a ſpe- 

ciall verdict, if it bee perti- 

nent to the matter put in 

iſſue. See the ſection next 
preceding. 


Verdict a large. 


It is called a verdict at large 
becauſe it findeth the mutter 
at large, and leaves it to the 
judgement of the court: or it 
is called a ſpecial verdict, be- 
cauſe it findeth the ſpeciall 
matter, &c. So as hereby it 
appeareth, that a verdict 
(«9 hath beene ſaid) is two 

old, wiz. a verdict at large, 
or a ſpeciall verdict, (which 
is all one) whereof Littleton 
here ſpeaketh ; and a gene- 
rail verdict that is generally 
found according to the iſſue, 
as if the iſſue be not guilty, 
to finde the partie guiltie or 
not guiltie generally, & fic de 


cœteris. There is alſo a ver- 


dict given in open court, and 


a privy verdict given out of 
court before any of the 


ght to bee kept ſecret and privie from each of the 


A LTHOUGH 

the juric it they 
will take upon them 
(as Littleton here 


caſe 


: ; faith) the knowledge 
at large, if they will take Fc law. may 4 
upon them the know- -a generall verdict, 


yet it is dangerous 
for them ſo to doe, 
for if they doe miſ- 
take the law, they 
runne into the dan- 
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(9g. Rep. 13.) 3 
dee the ſett: on next ſollowing. 


(10. Rep. 118. Ant, 226.) 


See the next preceding ſection. | 


fs. Rep. 65.) 


(2 Rep. 33.) 


mis en lour charge; come 
en le caſe avantdit ils 
potent bien dire, que le 
leſſor ne diſſeiſa pas le 
- leſſee, S'ils voilent, &c. 


is put in their charge; as in 
the caſe aforeſaid they 
may well ſay, that the 
leſſor did not diſſeiſe the 
leflee, if they will, &c. 


ger of an attaint; 
therefore to find the 
ſpeciall matter is 
the ſafeſt way where 
the caſe is doubt- 
full. 


Sect. 


. L. and M. and Roh- + par la ou tie! verdi®! a large fait la nature de matter mys en Tiſſue, L. and M. and Roh. 


Lib. 3. 


F. E. 4. 10. 12. Aff. 38. 

10. Aſſ. 16. 26. H. 6. Bar. 9. 
38. Aff. 26. 4. 31. Af, 26. 
39- All. g. 43. All. 18. 

44- All. 3. 18. E. 3. A. 77. 


31. E. 3. ibid. 97. :8. All. 22. 


4. Eliz. Dyer 207, 
8. Elz. Dyer 236. 


Et added in L. and M. and Roh. 


Cap. 3. 


P UR ceo 


que il n'ad 


 aſern ęſerip- 

ture de . ceo. 

| 3 it al ſo ap- 
» 


areth, that al- 

it the condition 
was executed by 
re- entrie, yet the 
leſſor cannot plead 
it without ſhew- 
ing of a deed, 
But of this mat- 
ter ſufficient hath 
beene ſaid before 
in the two next 
preceding ſec- 


ons. 
Quel of 
bone plea en 


barre. In a 


caſe where there 
have beene ſome 


varietie of opini- 


ons in our books, 


. Littleton here clee- 


reth the doubt, and 
that upon a good 
ground. For hee 
himſelfe re porteth 
in our bookes, 
that it was hold- 
en by all the juſ- 
tices of England, 
that a leate for 
lite, the rever- 
hon to the plain- 
rite, was a good 


'barre in an aſſiſe, 


and alſo that a 


leaſe for yeares, 


the reverſion to 
theplaintife, might 
bee pleaded in an 
aſſiſe: and fo of 
a feoffment in fee 


with warrantie. 


And herein the 
diverſitie of plead- 
ing is to be obſerv- 
ed; for in the caſe 
here put by Litile- 
ton of a leaſe for 
life, the tenant 


mall pleade it in 


barre : but in a 
caſe of a leaſe for 


I aſcus not in L. and M. nor Roh, 


Of Eſtates 


Sect. 369. 


TE Men meſme le caſe, 
fs le caſe fuit tiel, 
que apres ceo, que le leſ- 


for avait enter pur de- 


fault de payment, &c. que 


le leſſee uſt enter ſur le 


lefſor, et luy difſeifiſt, en 


ceſt caſe fi le leſſor ar- 
raigne un aſſiſe envers le 


lefjee, le lefſee Iuy puit 
barre de Pajjiſe ; car il poit 
pleader envers luy en bar, 
coment le leſſor que eft 
plaintife fiſt un leaſe al 
defendant pur terme de 
fa vie, ſavant le rever- 
fion al plaintife, quel eſt 
bone plea en barre, entant 
que il conuſt le reverſion 
eſtre al plaintife. * En ceſt 
caſe le plaintife nad 1 


aſcun matter de luy ayder, 


forſque le condition fait 
fur le leas, et ceo il ne poet 


pfleader, pur ceo que il nad 


aſcun eſcripture de ceo © 
et entant que il ne poet 
reſponder al barre, il ſerra 
barre. Et iſſint en ceſt caſe 
poyes veier que home eft 
+ diſſeiſie, et uncore il Ma- 
vera aſſiſe. Et uncore ſi le 
lefſee ſoit plaintife, et le 
lefſor defendant, il bar- 
rera le leſſee per verdici 
d'afſiſe, Sc. Mes en ceſt 
caſe Jou le leſſee eſt de- 
fendant, ſi il ne voile plead 
le dit plea en barre, mes 
plead nul tort, nul diſſeiſin, 
donques le leſſor recovera 


per afjiſe, cauta qua ſupra, 


ſiſe againſt the leſſee, the 


＋ diſeifie=/ciffic, L. and M. and Roh. 


Sect. 369. 


ALSO in the ſame caſe, 

if the-caſe were ſuch, 
that after that, that the 
leflor had entred for de- 
fault of payment, &c. that 
the leflee had entered 
upon the leſſor, and him 
diſſeiſed, in this caſe if 
the leflor arraigne an aſ- 


leſſee may barre him of 
the aſſiſe; for hee may 
pleade againſt him in bar, 
how the leſſor who is pl. 
made a leaſe to the defen, 
for term of his life, ſaving 
the reverſion to the pl. 
which is a good plea in bar, 
inſomuch as hee acknow- 
ledges the reverſion to be 
to the pl. In this caſe the 

laintif hath no matter to 
ayd himſelfe, but the con- 
dition madeupon the leaſe, 
& this he cannot plead, be- 
cauſe he hath not any writ- 
ing of this: and inaſmuch 
as he cannot anſwere the 
bar, he ſhal be barred. And 
ſo in this caſe you may ſee 
that a man is diſſeiſed, & 
yet he ſhal not have aſſiſe. 
And yet if the leſſee be pl. 
and the leſſor def. he ſhall 
bar the leſſee by verdict of 
the aſſiſe, &c. But in this 
caſe where the leſſee is def. 
if he wil not plead the 
ſaid plea in bar, but plead 
nul tort, nul dif}. then the 
leſſor ſhal recover by aſ- 
ſiſe, cauſa gud ſupra. 


yeares, 


Lib. 3. 


upon Condition. 


yeares, or an eſtate of tenant by ſtatute or elegit, the defendant ſhall 


as to ſay, affiſa non, c. but juſtitie by force of the leaſe, &c. Nnt ſans tort. 
And if the tenant of the freehold be not named, he ſhall pleade nul tenant de 


noſe en le briefe : and in the caſe of the feoffment with warranty, he muſt 


warrantie. 


— 


TEM pur ceo que 

tiels conditions font 
plus communement mis 
& eſpecifies en faits 
endentes, aſcun petit 
choſe ſerra icy dit 
{a toy, mon fits) de 
endenture, et de fait 
poll concernants condi- 
*ns. Et eft aſca- 
voir, que fi Penden- 
ture ſoit bipartite, ou 
tripartite, ou quadri- 
partie, touts les par- 
tes de I endenture ne 
ſent que un fait en 
ley, & cheſcun part 
2 Pendenture eſt de 
auxi grande force et 
effett, ficome touts les 
parts enſemble, 


or in paper, For if a writing be made upon a peece of wood, or upon a 


Seck. 370. 


AND for that ſuch FN faits endentes. vid. ad. an. 


conditions are 
moſt commonly put 
and ſpecified in deeds 
indented, ſomewhat 
ſhall bee here ſaid (to 
thee, my ſonne) of an 
indenture, (i) and of a 
deed pol (2) concern- 
ing conditions. And 
it is to bee underſtood, 
that if the indenture 
be bipartite, or tripar- 
tite, or quadripartite, 
all the parts of the in- 
denture are but one 
deed in law, and eve- 
ry part of the inden- 
ture is of as great force 
and effect, as all the 
parts together be. (3) 


Sect. 370, 


Pranktenement 


relie upon the 


Thoſe are called by ſe- 
verall names, as /criptum 
indentatum, carta indentata, 
ſeriptura indentata, indentura, 
literæ indentate, An inden- 
ture is a writing containing 
a conveyance, bargaine, con- 
tract, covenants, or agree- 
ments betweene two or more, 
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not plead in bar, (Ant, 201. a.) 
and conclude, & 


and is indented in the top (Ant. 14g. b.) 


or fide anſwerable to another 
that likewiſe comprehendeth 
the {elf ſame matter, and is 
called an indenture, for that 
it is ſo indented, and is called 
in Greeke ovuyeaÞor. 


If a deed beginneth, hec Lib. 5. fo. 
indentura, Oc. and in troth the (2. Roll. Abr. 23. 


archment or paper 1s not 
indented, this is no inden- 
ture, becauſe words cannot 
make it indented. But if the 
deed be actually indented, and 
there be no words of inden- 
ture in the deed, yet it is an 
indenture in law ; for it may 
be an indenture without 


20. Stile's caſe. 
2. Inſt, 672.) 


words, but not by words with- (1. Rep. 173: b.) 
out indenting. ... . . . 


En He aits indent. And here it is to be underſtood, that it ought to be in parchment 


in the barke of a tree, or on a ſtone, or the like, &c. and the ſame be ſealed or delivered, yet 
is it no deed, for a deed muſt be written either in parchment or paper, as before is ſaid, tor 
the writing upon theſe is leaſt ſubject to alteration or corruption, 


Si Pendenture ſoit bipartite, ou tripartite, ou quadripartite, Sc. Bipartie 


is, when there be two parts and two parties to the deed. Tripariite, when thereare three 
parts and three parties; and fo of quadripartite, quinquepartite, &c. 


Et de fait poll. A deed 


becauſe it is cut even, or polled. 


poll, unlefle it be alleaged to be indented. 


Touts les parts del endenture ne ſont que un en ley. 


11 is that which is plaine without any indenting, ſo called 
very deed that is pleaded ſhall be intended to bee a deed 


dented make a gift in taile, and the donee dyeth without iſſue, that part of the indenture 
which belonged to the donee doth now belong to the donor, for both parts doe make but one 


"deed in law. 


Et cheſcun part del indenture eft de auxy 
manifeſt of it ſelfe, and is proved by the bookes aforeſaid. . 
It is to be obſerved, that if the feoffor, donor, or leſſor ſeale the part of the indenture 
belonging to the feoffec, ec. the indenture is good, albeit the fcoffee never ſealeth the counter- 


part belonging to the feoffor, &c. 


(1) Tn addition to what has heen obſerved in note 4, to page 143. b. it may be remarked, 


grand force, &c. This is 


Sea. 


ecce of linen, or 


If a man by deed in- 


(Ant. 35. b. 36. a.) 


14. E. g. Ley 79 4. E. 2. Fines 
116. 4. E. 2. Ley 68. 2. K. 2. 
Det. 4. 27. H. 6. 9. F. N. B. 
122. 1. 

(2. Roll. Abr. 21.) 


38. H. 6. 24. 27. 9. H. 6. 33. 


35. H. 6. 33. 9. E. 3. 18. 9. E. 4. 
18. Pl. Cum. 134+ 


that all deeds were formerly called 


charters, —Before the indenting of them came into uſe, when there were more parties than one intereſted in them, there were 25 


many parts of them takeb as there were parties intereſted, and one part was delivered to each of the parties 
parts were called Chart pariclæ, or paricolæ. The Charte pariclæ, or paricole, were ſuperſeded 
Chart partitæ. One part of the Chartz partitæ was written on a piece 
and continuing to the end of each fide. 


of vellum or parchment, 
This prevailed as early as the times of the Saxons, 


: theſe multiplied 


in a great meaſure, by the 


beginning about the mid:lle 


as appears by the will of Athel- 


wyrd, a nobleman of Kent, dated in 958 z by that of prince Æthelſtan, eldeſt ſon of king Ethelred the 24 ; by a charter of arche 


i/hop Eadfi, made about the year 104; ; and by other Saxon documents preſerved in the library of 


Mr. Aſtle ; in all which 


the parchments are cut in ſtraight lines. Straight lines continued to be generally uſed till the latter end of the-reign of king 


Henry the 3d. Afterwards the cut through the parchment was made in 


a waiving or undulating line; 


and the practice of 


writing an intermediate ſentence, or drawing an intermediate figure, was generally diſuſed, and the word Cyrograpbum 


adopted. 


In proceſs of time it became the practice to indent this line in ſmall note 


hes or angles. 


This practice begun with 


the lawyers, as carly as the reign of king John; but was not adopted by the cecleſiaſtics till a much later period. This made 


the intermediate writing or drawing unneceſſary ; 
But the practice of indenting deeds in the intermediate line, rem 


and it ſeems to have been ab 


andoned about the reign of Edward the 3d. 
ained in uſe till the cloſe of the 14th century; it then ſeems 


to have declined; yet the practice of cutting a waiving or undulating line at the top of the pirchment, on which every deed 


that is not a deed poll is written, has ever ſince continued. If the deed contains more than one {kin of parchment, 


the firſt ſkin of 


- parchment is indented. Foreien diplomatiſts contend, that 
is cut through the intermediate word or figure in a ſtraight line, it is properly called Chirographum ; that w 
the intermediate word or figure in a waiviag line, it is properly called Charta undulatoria 3 and thar it is 
called Charta inden a. or indentura, when it is cut through the intermediate 
line is indented or notched in the manner I have mentioned. But with us, 


or waivin 


Traité de Diplomatique, Vol. I. 351. 


2) This was called cherte de uni parte. 


as bargains and ſ. les by the ſtat. 27. H. 8. c. 176. leaſes by perſons ſciſed in tail in right of their —_— 
I * * 
that part or copy which is 
is uſually called the original, and the reſt are called counterparts 3 tho' of late 
to execute every part, which renders them all originals. 2. Bla. Com. ch. 20. . 1. 

| 6 B 


by 32. H. 8. c. 


executed by the grantor, 
the parties 


28. a birgain and ſale of a bankrupt's cſtate by the 13. El. c. 3. — and fee 43. El. 
(3) Whea the ſeveral parts of an indenture are interchangeably executed by the ſeveral parties, 


word or figure in a waiving line, | 
every deed the top of which is cut in the undu'ating 
g manner I have mentioned, is called an indenture. See Mr. Madox's preface to his Formulare, and the Nouveau 


El. c. 


only 


when the parchment on which a deed is written, 


when it is cut through 
then only properly 
an that w-iving 


Some deeds muſt be indented to be valid for the purpoſes for which they are uſed, 


or eccleſiaſtical perſons, 


it is moſt frequent tor all 


Lib. 3. 


9. E. g. 18. Vide the books 
alorc rehearſed, 


Vide 40. F. g. 2. 7. H. 7. 11. 


Dier 28. H. 8. 19. lib. 2. fol 4. 


& 5. Goddard's caſe, 
(Ani. 6. 3.) 


17. Fliz. Dier 342. 1. R. 3. 


14. H. 6. 28. Bab. 12. H. 4. 12. 


30. All. 31. 


Cc. not in L. and M. nor Roh. 


Cap. 5. 


Sect. 
ET feaſance de indenture eſt 


en deux maners. Un eſt 
de faire eux en le tierce per- 
fon. Un auter eſt de faire eux en 
le primer perſon. Le feaſance en 
le tierce perſon eft come en liel 


forme. 


Hæc indentura facta inter R. de 
P. ex una parte, & V. de D. ex 


a 


altera parte, teſtatur, quod pre- 
dictus R. de P. dedit & conceſſit, 
& hac præſenti carti indentata 
confirmavit præfato V. de D. ta- 
lem terram, &c. Habendum & te- 
nendum, * &c. ſub conditione, F 
&c. In cujus rei teſtimonium 
partes prædictæ ſigilla fua I præ- 
ſentibus alternatim appoſuerunt. 
Vel ſic: In cujus rei teſtimonium 
uni parti hujus indenturæ penes 

rxftatum J. de D. remanenti, 
predict” R. de P. figillum ſuum 
appoſuit, alteri verò parti ejuſdem 
indenturæ penes R. de P. rema- 
nenti, idem JV. de D. ſigillum 
ſuum appoſuit. Dat' &c. 

Tiel endenture eft appel enden- 
ture fait en le tierce perſon, pur 
ceo que tes verbes, Sc. ſont en 
la tierce perſon. Et tiel forme 
d'endentures eſt de pluts ſure fea- 


ſance, pur ceo que eſt pluis com- 


munement uſe, &c. 


Of Eſtates 


fuch land, &c. 


Sect. 37 1. 


371. 


AND the making of an inden- 

ture is in two manners. One 
is to make them in the third 
perſon. Another is to make them 
in the firſt perſon. The making 
in the third perſon is in this 
forme. 

This indenture made betaween 
R. of P. of the one part, and V. of 
D. of the other * witneſſeth, that 
the ſaid R. of P. hath granted, and 
by this preſent charter indented 
confirmed to the aforeſaid V. of D. 
To have and to 
hold, Sc. upon condition, Sc. In 
witneſfſe whereof the parties afore- 
ſaid to theſe preſents intercbange- 
ably have put their ſeales. Or 
thus: In oitneſſe whereof to the 
one part of this indenture remain- 
ing with the ſaid V. of D. the ſaid 
R. of P. hath put his ſcale, and to 
the other part of the ſame indenture 
remaining with the ſaid R. of P. the 
faid V. of D. hath put bis ſeale. 
Dated, &c. 

Such an indenture is called an 
indenture made in the third per- 
ſon, becauſe the verbes, &c. are 
in the third perſon. And this 
forme of indentures is the moſt 
ſure making, becauſe it is moſt 
commonly uſed, &c, 


ET te feaſance del indenture eft en deux maners Sc. Here is another of our 


author's perfect diviſions, 


In this and the next ſection following Lictleton doth illuſtrate 


his meaning, by ſetting downe formes and examples u hich do effectually teach. 

In theſe two formes there are to be obſerved (amongſt other) three generall parts of the 
ſame, wiz, the premiſes, the habendum, and the in crys ret tr/fimonium. But hereof hath 
been ſpoken at large, Seck. 1. 4. 40. tor Littleton ſpcaketh not here of the deliverie, but 


onely of the context or words of the dared, 


Pur ceo que eſt le pluis communement uſe. 


Here it appeareth that which is 


moſt commonly uſcd in conveyances is the ſureſt way, A communi obſervantia non eft re- 


cedendum, & minime mutanda ſunt que COrtam habuerunt interpretationems 


Magiſler rerum 


«ſus. It is provided by the ſtatute of 38. E. 3. cap. 4. that all penal bonds in the thi-d 


+ &c. not in L. and M. nor Roh. 


perſon 
I Praſentilus not in L. and M. nor Roh. 


Lib. 3. upon Condition. Seck. 373,7. 230 


erſon be void and holden for none, wherein ſome of our bookes [4] ſeem to differ, but they [4] 40. E. 3. 1. 2. H. 4. 10. 
Ea rightly underſtood, there is no difference at all. For the ſtatute is to be intended of 8. E. 4. 5+ 

bonds taken in other courts out of the realme, and ſo it appeareth by the preamble of 

that act. And it was principally intended of the courts of Rome, and ſo it appeareth by 

juſtice Hankford, in 2. H. 4. in which courts bonds were taken in the third perſon, ſo as 

ſuch bonds made out of the realm are void; but other bonds, in the third perſon, are 

reſolved to be good, as wel as indentures in the third perſon, by the opinion of the whole court 


in 8. E. 4. (1) 


Sect. 372. 


E feaſance de indenture en THE making of an indenture 
le primer perſon eſt * come in the firſt perſon is as in 
en tiel forme. Omnibus Chriſti this forme. To all Chriſtian people 
fidelibus ad quos præſentes literæ 70 whomtheſe preſents indented ſhall 
indentatæ pervenerint, A. de B. come, A. of B. ſends greeting in our 
falutem in domino ſempiternam. Lord God everlaſting. Know yee mee 
Sciatis me dedifſe, conceſſiſſe, & to have given, granted, and by this 
hac præſenti carta mea indentata my preſent deed indented confirmed 
confirmaàſſe C. de D. talem terram, 7 C. D. ſuch land, &c. Or thus: 
&c. Vel fic : Sciant præſentes & fu- Know all men preſent and to come, 
turi, quod ego A. de B. dedi, con- that I A. of B. have given, grant- 
ceſſi, & hac præſenti carta mea in- ed, and by this my preſent deed in- 
dentata confirmavi C. de D. talem dented confirmed to C. of D. ſuch 
terram, &c. Habendum + & tenen- land, Sc. To have and to hold, &c. 
dum, &c. ſub conditione ſequenti, upon condition following, &c. In 
&c. In cujus rei teſtimonium tam 477neſſe whereof, afivell J the ſaid 
ego prædictus A. de B. quam præ- A. B. as the aforejaid C. of D. 
dictus C. de D. his indenturis figilla 7@ theſe indentures have inter- 
noſtra alternatim appoſuimus. Vel changeablyput our ſeales. Or thus: 
fic : In cujus rei teſtimonium ꝓ ego In witneſſe whereof I the aforeſaid 
ræfatus A. uni parti hujus inden- A. to the one part of this indenture 
turæ ſigillum meum appoſui, alteri have put my ſeale, and to the other 
verd parti ejuſdem indenturæ præ- part of the ſame indenture the ſaid 
dictæ C. de D. ſigillum ſuum ap- C. D. hath put bis ſeale, &c. 
poſuit, &c. | 
HERE Littleton ſets down three formes of deeds indented in the firſt perſon, Brewis via ber 


exempla, longa per precepta. It is requiſite for everie ſtudent to get preſidents and ap- 
proved formes not onely of deeds according to the example of Littleton, but of fines, and other vid. Sect. 371. 
conveyances, and aſſurances, and ſpecially of good and perfect pleading, and of the right en- 
tries, and formes of judgements, which will ſtand him in great ſtead, both while he ſtudies, and 
after when he ſhall give counſell. It is a ſafe thing to follow approved preſidents, for ni4il m 
inventum eff, © perfect um. 


Sect. 373. 
AND it ſeemeth that ſuch in- ET i ſemble que tiel enden- 


denture which is made in the ture || que eſt fait en le pri- 
ficſt perſon is as good in law, as the mer perſon eſt auxy bone en la 
ley, 


* come not in L. and M. nor Roh. Þ et tenendum, not in L. and M. nor Rob. Þ ego prefatus et, not in L. and M. 
nor Ron. que c not in L. and M. nor Roh. | ; | 


(2) See Mr. Reeves's accurate and learned Hiſtory of the Engliſh Law, vol: 2. p. 67. 


Lib. 3. 


fa . Inſt. 673. Ant. $52, b. 2. Roll. 
Abr. 22.) 


(1. Roll. Abr. 422. 474.) 


(10. Rep. DoR. Ball's eaſe cited 
in Portington's caſe.) 


2. Cro. 240. 399. 522.) 


f not in L. and M. nor Roh. 
et addedin L. and M. and Roh. 


(1) $0 where three were infeoffed by deed, and there were ſeveral covenants in the deed on the part of the feoffees, and only 
two of the feoffees ſealed the deed, the third entered and agreed to the eftate conveyed by the deed, he was bound in'a writ of 
covenant by the ſealing of his companions. 2. Roll. Rep. 63.—In 38. Ed. 3. p. 9. it is faid, that if land is leaſed to two for years, and 
only one puts his ſeal, but the other agrees to the leaſe, and enters, and takes the profits with him, he ſhall be charged to pay the 
rent, though he has not put his ſeal to the deed ; but if there is a condition compriſed in the deed which is not parcel of the leaſe, 
but a condition in groſs, if he does not put his ſcal to the deed, tbo? he is party to the leaſe, he is not pazty to the condition. 


Cap. 5. 


Of Eſtates 


ley, ficome I'indenture fait en le 
tierce perſon, quant ambideux 
parties ont a ceo miſe lour ſeals; car 
i en l indenture fait en le tierce 
perſon, ou en le primer perſon, 
+ mention ſoit fait que te grantor 
avoit miſe ſolement ſon ſeale, & 
nemy le grauntee, donques eſt 
Findenture tant ſolement le fait le 
grauntor. Mes lou mention eff 
fait que le grauntee ad mis I. ſon 
feale a Tindenture, Sc. donques 
eft Pindenture auxy bien le fait le 
grantee come le fait le grantor. 
1ſt il eft le fait dambideux, & 
auxy cheſcun part de ['indenture 
eft le fait dambideux parties en 
tiel caſe. 


Sect. 374. 


indenture made in the third per- 
ſon, when both parties have put 
to this their ſeales; for if in the in- 
dentute made in the third perſon, 
or in the firſt perſon, mention be 
made that the grantor onely hath 
put his ſeale, and not the grantee, 
then is the indenture onely the 
deed of the grantor. But where 
mention is made that the grantee 
hath put to his ſeale to the inden- 
ture, &c. then is the indenture as 
well the deed of the grantee as the 
deed of the grantor. So is it the 
deed of them both, and alſo each 
part of the indenture is the deed 
of both parties in this caſe. 


HERE is to be obſerved, that albeit the words in this indenture be onely the words of the 

feoffor, yet if the feoffee put his ſeale to the one part of the indenture, it is the deed of 
them both. And in this ſpeciall caſe to make it the deed of the feoffee, it appeareth by 
Littleton, that mention mult be made in the deed, that hee hath put to his ſeale, for that he 
is no way made partie to make it, being made in the firſt perſon, but only by the clauſe of 
putting his ſeale thereunto. Otherwiſe it is of a deed indented in the third perſon, as before it 
appeareth, for there hee is made partie to the deed in the beginning. And Littleton's rule is 
true, that every part of an indenture is the dede of both parties; tor, as it hath beene ſaid, 
both parts make but one deed in law in that cafe, 


Sect. 374. 


UR certaine con- 
dition, Se. Here 
this (Sc.) is im- 

ied, that the condition 


b 


in this caſe doth extend 


both to the eſtate for life, 
and to the remainder, but 
by ſpeciall limitation it 
may extend to any one of 
them, and not to the other. 
And albeit he in the re- 
mainder be no party to 
the indenture (the par- 
ties thereunto only being 
the leſſor and the te- 
nant for life) yet when 


JTEM ji eftate foir 
fait per indenture 

2 un home pur terme 
e ſa vie, le remainder 
aun auter en fee ſur 
certaine condition, &c. 
& ile tenanta terme de 
vie avoit mis ſon ſeale 
al part de Findenture, 
& puis moruſt, Sil que 
eſten le remainder entre 
en la terre per force de 


ALSO if an eſtate bee 

made by indenture 
to one for terme of his 
life, the remainder to 
another in fee upon a 
certaine condition, &c. 
and if the tenant for 
life have put his ſeale to 
the part of the inden- 
ture, and after dieth, and 
he in the remainder en- 
treth into the land by 


hee in the remainder en- 
treth and agreeth to have 
the lands by force of the 
(1) indenture, he is bound 
to . performe the condi- 
tions contained in the in- 


ſon remainder, Sc. en 
ceſt cas il eft tenus de 
performer touts les 
conditions compriſe en 


force of his remainder, 
&c. in this caſe hee is 
tied to performe all the 
conditions © compriſed 

| [ens 


+ added in L. and M. and Roh. t ſon ſeale not in L. and M. nor Roh. 
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Lib. 3. 


[endenture, ficome le 
tenant a terme de vie 
devoit faire en ja vie, et 
uncore ceſtuy en le re- 
mainder ne unques en 
feale aſcun part del en- 
denture. Mes la cauſe 
eſt, que entant que il 
enter et agreea d'aver 
Jes terres per force del 
endenture, il eſt tenus 
de performer les con- 
ditions deins meſme Fen. 
denture, S il voile aver 
la terre, &c. 


upon Condition. 


in the indenture, as the 
tenant for life ought to 
have done in his life 
time, and yet he in the 
remainder never ſealed 
any part of the inden- 
ture. But the cauſe is, for 
that inaſmuch as hee en- 
tred and agreed to have 
the lands by force of the 
indenture, hee is bound 
to performe the condi- 
tions within the ſame 


indenture, if he will have 


the land, &c. 


Sect. 375. 


denture. And here is al- 
ſo a diverſitie to be un- 
derſtood, that any eſtran- 
ger to the indenture may 
take by way of remain- 
der, but he cannot in this 
caſe take any preſent e- 
ſtate in poſſetlion, becauſe 
he is an eſtranger to the 
deed. (1) 

If A. by deed inden- 
ted betweene him and B. 
letteth lands to B. for lite, 
the remainder to C. in 
fee reſerving a rent, te- 
nant for life dicth, he in 


the remainder entreth in- 


to the lands, he ſhal be 
bound to pay the rent, 
for the cauſe and reaſon 
before yeelded by Litile- 


ton. An indenture of 
leaſe is engrofled betweene A. of the one part, and P. and R. of the other part, which pur- 
porteth a demiſe for yeares by A. to D. and R. A. ſealeth and delivereth the indenture to D. 
and D. fealeth the counterpane to A. but R. did not ſeale and deliver it, And by the ſame 
indenture it is mentioned, that D. and R. did grant to be bound to the plaintife in 20 pound 
in caſe that certaine conditions compriſed in the indenture were not performed. And for 
this 20 pound A. brought an action againſt D. onely, and ſhewed forth the indenture. The 
defendant pleaded, that it is proved by the .indenture that the demiſe by indenture was 
made to D. and R. which R. is in full life and not named in the writ, judgment of the writ. 
The plaintife replyed, that R. did never ſeale and deliver the indenture, and fo his writ was 
good againſt D. ſole. And there the counſell of the plaintite tooke a diverſitie betweene a 
rent reſerved which is parcell of the leaſc, and the land charged therewith, and a ſumme in 
grofle, as here the twenty pound is ; for as to the rent they agreed that by the agreement ot 
K. to the leaſe, he was bound to pay it, but for the 20 pound that is a ſumme in groſſe, and 
collateral to the leaſe, and not annexed to the land, and groweth due onely by the deed, and 
therefore R. ſaid hee was not chargeable therewith, for that he had not ſealed and delivered 


was chargeable by the indenture for the ſame ſumme in groſfe; and for that &. was not 
named in the writ, it was adjudged that the' writ did abate, 


Aver la terre, &c. Here is implyed an ancient maxime of the law, viz. Qui 
fentit commodum ſentire debet et onus, et tranfit terra cum onere. 


Sect. 378." 


JTEM / feoffment ſoit fait per ALSO if a feoffment bee made 

fait foll fur condition, * et by deed poll upon condition, 
fur ceo que le condition neſt pas and for that the condition is not 
performe le feoffor entra et hap- performed the feoffor entreth 
fa la poſſeſſion de le fait poll, ſi and getteth the poſſeſſion of the 
le feojfee port un action de cel deed poll, if the feoffee brings an 
entrie envers le feoffor, il ad efte action for this entrie againſt the 
queſtion fi le feoffor poit pleder feoffor, it hath beeneaqueſtion if 
le condition per le dit fait poll the feoffor may plead the condi- 
eucounter le feoffee. Et aſcuns tion by the ſaid deed poll againſt 
ont dit que non, entant que il the feoffee. And ſome have ſaid 
ſemble 


Sc. added in L. and M. and Roh. 


rug of the deed» 


6 C 


the deed, But inaſmuch as hee had agreed to the leaſe which was made by indenture, he 


231 


(2. Inſt. 673.) 
(2. Roll. Abr. 22.) 


50. E. 3. 22. 3. H. 6. 26. by 


(1. Roll. 474.) 
(5. Rep. 16.) 


38. E. g. 8. 2. 3. H. 6. 26. b. 
Vide 45+ E. 3. 41.424 


(1) In Salter v. Hedgly, Carth. 76. lord chief-juſtice Holt held, that a party to a deed cannot covenant with one who is 
no party to it; — but that one who is no party to a deed may covenant with one who is a party, and oblige himſelf by ſeal- 


Lib. 3. Cap. 5. Of Eſtates Sect. 375. 


ſemble a eux que un fait poll, et hee cannot, inaſmuch as it ſeemes 
le propertie de meſine le oat ap- unto them that a deed poll, and the 
pertient a celuy a que le fait eff propertie of the ſame deed belon- 
fait, et nemy a celuy que fiſt le geth to him to whom the deed is 
fait. Et entant que tiel fait ne made, and not to him which ma- 
attient al fegſtor, il ſemble a eue keth the deed. And inaſmuch as 
que il ne poit pas ceo pledir. * Et ſuch a deed doth not appertaine to 
Auers ont dit le contrarie, et ont the feoffor, it ſeemes unto them 
monſtre divers cauſes. Un eft, that he cannot plead it. And o- 
i le caſe fuit tiel, que en action thers have ſaid the contrary, and 
perenter eux, fi le feoffee pleder have ſhewed divers reaſons, One is, 
meſme le fait, et monſtre + eft al If thecaſe were ſuch, that in an ac- 
court, en cet cas entant que tion betweene them, if the feoffee 
(5. Rep. 6.) le fait eft en court, le feoffor pleade the ſame deed, and ſhew it 
poit monſirer al court coment to the court, in this caſe inſomuch 
en le fait font divers conditi- as the deed is in court, the feoffor 
ons d eſire perſormes || de le may ſhew to the court how in the 
part le feoffee, &c. et pur ceo deed there are divers conditions 
que ils ne fueront performes, il en- to be performed of the part of the 
ter, c. et a ceo il ſerra reſceive. teoffee, &c. and becaule they were 
Per meſme le reaſon quant le feof= not performed he entred, &c. and 
for ad le fait en poigne, et ceo mon- to this he ſhall be received. By the 
Ara ale court, il ſerra \ bien reſ- ſame reaſon when the feoffor hath 
cerve de ceo pleder, &c. et neſment the deed in hand, and ſhew this to 
quant le feoffor eft privie al fait, the court, he ſhall well be received 
U. Rep. 38.) car I covient eftre privie al fait to pleade it, &c. and namely when 
quant il fijt le fait, &c. the feoffor is privy to the fait, for 
| hee muſt be privie to the deed 
when he makes the deed, &c. 


bs E RE the latter opinion is cleere law at this day, and is Litileton's owne opinion [a] 
Mn H as before hath beene obſerved. g n 


Ont monſire divers cauſes. 


Felix qui potuit rerum cognoſcere cauſas. 
Et ratio mclior ſemper prævalet. 


24-E. 2.78. 45-E.g. Monſtrns  Finfant que le fait &ft en court, &c. And herewith doe agree [3] many au- 
des faits. '55. E 


5] 40. Aff. 34. lib. 5- 78. b- thorities in law. [e] And if the deed remaine in one court, it may be pleaded in another 


ymark's cale. court, without ſhewing forth; quia lex non cogit ad impoſſibilia, 
. > vp ak 38. H. De part le } eaffee, Sc. Here alſo is implyed if the condition be to be performed 


G. b. a1; AT. $6. 18. H. 4.3.20 the part of the teoffor or by a ſtranger ; and it is to be underſtood that when a deed is 
7. H. 4. 39.11. H. 4.73. 45. E. ſhewed forth to the court, the deed ſhall remaine in court all that tearm in the cuſtody of 
3. 11, F. N. B. 243. the cuftos brevium, but at the end of the tearme (if the deed be not denied) then the law 
adjudgeth the deed in the cuſtody of the party ro whom it belongeth, for a man's evidences 
are as it were the ſinewes of his land. But if the deed be denied, then the deed in judgment 
of law remaineth in court untill the plea be determined (1), The refidue of this ſection need- 


45. Rep. 75: 76.) eth no explication. 
| Sect. 
® g5c. added in L. and M. + ceo, L. and M. and Roh. not in L. and M. nor Roh. 
Ae le part de feoffee, xc · et pur ceo que ils ne fueront perſormes, not in L. and M. nor Roh. ade ceo added in L. and M. 
il added in L. and M. aud Roh. | 


(1) But after, though the jury find the deed not to be the deed of the party, yet will not the court on motion detain the 
ny will order it to be delivered to the party that brought it into court. 2. Sid. 131. Vid. Salk. 215. Note to the 
axthedition. | 


Lib. 3. 


AUXY /þ deux 
homes font un 
treſpas a un auter, le 
quel releaſe a un d eux 
per fon fait touts ace 
tions perſonals, & ni- 
ent obſtant il fuiſt ac- 
tion de treſpaſſe en- 
vers auter, le defend- 
ant bien poit monſtrer 
que le treſpaſſe fuit 
fait per luy, et per un 
auter ſon companion, 
et que le plaintife per 
* (Gn fait que il monſtre 
avant releſſaa ſon com. 
panion touts actions 
perſonals, judgment ſi 
aclion, Sc. et uncore 
tiel fait appertient a 
fon companion, & nemy 
a luy. Mes purceo que 
il poit aver advantage 
per le fait, ſivoit mon- 
frrer le fait al court, il 
poit Þ ceo bien pleder, 
Sc. Per meſme le rea- 
ſon ꝓ poit le feoffor en 
[auter cas, quant 8 il 
dnt aver advantage 
Ver le condition com- 


Pris deins le fait poll. 


MXL / he ferffee 

donaſt ou gran- 
taſt le fait poll al fe- 
offer, tiel grant ſerra 
bone, et donques le 


fait & le propertie del 


®* /;x—le, L. and M. and Roh. 
de feoffor, L. and M. and Roh. 


upon Condition. 


Sect. 376. 


ALSO if two men 

doea treſpaſſe to an- 
other, who rcleaſes to 
one of them by his 
deed all actions perſo- 
nalls, and notwith- 
ſtanding ſueth an ac- 
tion of treſpaſle againſt 
the other, the defend- 
ant may wel ſhew that 
the treſpaſſe was done 
by him, and by an- 
other his fellow, and 
that the plaintife by bis 
deed( which he ſheweth 
forth) releaſed to his 
fellow all actions per- 
ſonals, and demand the 
Judgement, &c. and yet 
ſuch deed belongeth to 
his fellow, and not to 
him. But becauſe hee 
may have advantage 
by the deed, if hee will 
ſhew the deed to the 
court, he may well 
plead this, &c. By the 
lame reaſon may the fe- 
offor in the other caſe, 
when he ought to have 
advantage by the con- 
dition compriſed with- 


in the deed poll. 


Sec. 377. 


ALSO if the feoffee 

granteth the deed 
to the feoffor,ſuch grant 
ſhall bee good,and then 
the deed and the pro- 
pertie therof belongeth 


Sec. 376, 377. 


ST deux homes font 
un treſpaſſe a un 
auter, oc. 
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Here by 27. E z. 83. 13. E. 4. 2. 15. E. 


this ſection it is to bee un- 486. 21. E. 4. 72. 22. E. 4. 7. 


derſtood, that when divers 
doe a a ee the ſame is 
e 


joynt or 


8. H. 6. 15. 20. H. 6. 41. 21. 
H. 6. 

5 Arbitrement 41. 2. R. g. 9. 3. 
verall at the wil 14. II. 8. 10. 34. Ii. 8. tit. Ef- 


ot him to whom the wrong tranze al fait 21. 7. H. 6. 18. 26. 
is done, yet if he releate [*'; Rep. 5- 2. Roll. Abr. 412. 


to one of them, all are b.) 
diſcharged, becauſe his own 
deed ſhall be taken moſt 
lirongly againſt himſelte, 
but otherwiſe it is in caſe 
of appeale of death, &c. As 
it two men bee joyntly 
and ſeverally bounden in 
an obligation, if the obli- 
gee releaſe to one of 
them, both are diſcharged ; 
and ſceing the treſpaſſers 
are parties and fprivies in 
wrong, the one ſhall not 
plcad a releaſe to the other 
without ſhewing of it forth, 
albeit the deede appertaine 
to the other. (1) 


Hob. 66. 2. Sid. 41. Ant. 125. 


If an action or debt up- 13. E. 2. tit. Monſtrans des faitt, 


on an obligation bee brought 43. 
againſt an heire, he ma 
pleade in barre a releaſe 


made by the obligee to (Plo. 439. b. Dyer 344 6. Rep. 


the executors, 
the deed belong to ano- 
ther, yet mult he ſhew it 
forth, for both of them 
are privie to the teſta- 
tor. 


Per meſine le rea- 


fon i eadem ratio, ibi 
idem 7 Us 


LE propertie del 

fait appertient 
al feoffor. 
appcareth that a man may 
give or grant his deed 
to another, and ſuch a 


grant by paroll is good, 


But albeit 7. 10. Rep. 93- b.) 


Hereby it (1. Rep. 2.) 


Pat. 18. Car. Hannan v. Roll. The obligee releaſes to one 0.//;jor ; the other, in conſideration of the forbearance, undertakes to pay, 


+ pur added L. and M. F poit le ſcoſſor not in L. and M. nor Roh. 
compris not in L and M. nor Roh. q Sc. added L. and M. and Roh. 
cquittance to one obligor, <vhich was dated before the obligation, but æuas de- A. fs _ Hor, . 
livered afterwards ; the other obligor pleads this in 29 and it m_ adjudged a good = = ves Nota, _— bound in Sf, , WY = 
the entirety, therefore it wvas joint and ſeveral. 34+ H. 6. So in the caſe of the king, if he releaſes to one of the obligors, the A, : 2 4. JB0 
[yy fe / - Ros contra. And as a releaſe in deed to one obligor diſcharges the other, ſo of a releaſe LAH CA an; CH 47 . 


and 


Art cc fy 24. 


5 


A 
— . . 
— — —— — O_o — 2 ꝙòô.mÜm⅛ - 
— — - - 
— — — = 1 —— = K — 


Lib. 3. Cap. 5. Of Eſtates Sect. 378. 


(Ant. 214 3. Poſt. «bo. 280. Andi it is alſo implied, that if ait appertient al ſe- to the feoffor, &c. And 
2. Roll. Abr. 45, 4% 48. , man hath oy obligation, He 7 P te ; 


2. Sid. 222.213. thourh be Sanne grant the , Sc. Et quant le when the feoffor hath 


thing in action, yet hee may Jeoffor ad le fait en the deed in hand, and 


give or grant the deed, wiz, porgne, ef * oft plead is pleaded to the court, 
the parchmentandwaxetoano- 8 Lis it ſhall b . 
ther, who may cancell and uſe al court, il ſerra þ US it ha e rather in- 


the ſame at his pleaſure. (1) Zoff entendue, que il tended, that he com- 

Serra pluis Loft . dient al fait per loy- meth to the deed by 
tend, que il vient al fait 4 neane, que per tor- lawfull meanes, then 
per loyall meane, que fiaus meane. Et iſint by a wrongfull mean. 
Her tortious meane. On- à px ſemble que le fe= And ſoit ſeemeth unto 
nia preſumuntur legitime fadta. offar poet Y Fl þ leder them, that the fe- 


clonec probetur in contrarium. 


Jnjuria non preſumitur. 4 tiel ait polle que offor may wel plead 
Quere de dubiis. — 8 — condition, ſuch deed poll which 


There be three kinds of un- Se. 51 ad le fait en compriſeth the condi- 
happie men, 


1. ni [cit & non docet, Hee poigne.  Ideo ſem- tion, &c. if he hath the 


_ ou knowledge and tea - per quære de dubiis, ſame in hand. Ideo ſem- 
Cheth not. . . * . 
2. Qui docet & non wivit, Quia per rationes per- per quære de dubiis, quia 


He that teacheth, and lireth venitur ad legiti- per rationes pervenitur 


2 E age 3 mam rationem . &c, ad legitimam rationem, 
* + b | 
&c . 


rogat, He that knoweth not, and doth not enquire to underſtand. Therefore Littleton ſaith, 
Ducere de dubiis. 
Infelix cujus nulli ſapientia prodef. 
Infelix gui refla docet, cum vivit inique, 


Jnfelix qui pauca ſapit ſpernitque doceri. 


Quia per retiones pervenitur ad legitimam rationem. For | Ratio 
ef! radius divini luminis. And by reaſoning and debating of grave learned men the darkneſſe 
of ignorance is expelled, and by the light of legall reaſon the right is diſcerned, and ther- 
upon judgment given according to law, which is the perfection of reaſon, This is of Lzttle- 
ton here called /:gi/tima ratio, whereunto no man can attaine but by long ſtudie, often con- 
ference, long experience, and continuall obſervation. | 

Certaine it is, that in matters of difficultie the more ſeriouſly they are debated and argued, 
the more truely they are reſolved, and thereby new inventions juſty avoided, . 


Inter cun#a leges, & percunctabere doftos. 


Ondition en lev, &c. ESTATES gue ESTATES which 


Littleton hau ing ipoken of * Homes ont ſur con- men have upon con- 
conditions in deed, now aC- iti ] els dition in! ſuch 
cording to his owne diviſion tion en ey, ſont TIS ition in jaw, are ſuc 


commeth to ſpeake of con- ef/fates que ont un con- eſtates which have a 
W role . dition per la ley a condition by the law 
. 4 ſeri / : 1 4 _ eux annex, comment to them annexed, al- 
tion in law is that which the 77 ne ſoit Jpect e ON beit that it be not ſpe- 
law intendeth or implyeth e/cript. Si come home cified in writing. As if 
without expreſſe words in grant per ſon fait a a man grant by his 


the deed. 
5 un auler Poffice de deed to another the 


Por- 
* eſi—ceo, L. and M. and Roh. + &c. added L. and M. and Roh. 


(1) It is to be obſerved, that the king was always an exception to this rule; for he might always either grant or receive a 

c hae in action by aſſignment.— The reaſon why, by the ſtrict rules of the common law, a choſe in adlion cannot be aſligned or 
granted over, was, that it was thought to be a great encouragement to litigiouſneſs if a man were allowed to make over to a 

ttranger his right of going to law. But this nicety is now diſregarded : though, in compliance with the antieat principle, the 

form of aſſigning a choſe in action is in the nature of a declaration of truſt, and an agreement to permit the aſſignee to make uſe 

af the name of the aflignor, in order to recover the poſſeſſion. And therefore, when in common acceptation a debt or bond 

is ſaid to be alligned over, it muſt ſtill be ſued in the original creditor's name; the perſon to whom it is transferred being 

rather an attorney than an aſſignee: and our courts of equity, conſidering that in a commercial country almoſt all perſonal pro- 
perty mult neceſfarily lie in contract, will protect the aſſignment of a choſe in action, as much as the law will that of a choſe in 

peſſeſion. Dyer 30. Br. Ab. tit. Choſe in action. 3. P. W. 199. 2. Bla. Com. Ch. 30. 


— 
—_ 


and in an action upon the caſe the matter was found ſpecially; and Rolls argued, that the debt was not abſolutely diſcharged, but 
only ſub modo, wiz if the other can have the releaſe to plead, and becauſe the forbearance was a good confideration. But the 
court was of opinion, that the debt was abſolutely diſcharged, and therefore the conſideration was inſufficient.—See Hobart 
Rep. 70. Paker v. Sir John Lawrence, In treſpaſs againſt three, they divided on the pleading. Judgment againſt one. Then 
he entered a noli proſequi againſt the two others ; it was held to be no diſcharge to him againſt whom judgment was had; for 
.as to him, the action was determined by the judgment, and the others are divided from him, and not 22 to the damages re- 


covered againft bim ;—but a noli proiequi, or non: ſuit before judgment againſt one, would diſcharge all, Lord Nott. Ms. 


Lib. 3 9 
parker ſhip de un park 


a auter, & occupier 
meſme ice pur 
terme de fon vie, le- 
ate que il ad en Pof- 
ice eſt ſur condition 
en ley, ceſtaſcavorr, 
que le parker bien & 
loyalment gardera te 
park, & ferra ceo que 
a tiel office appertient 
a faire, ou auterment 
bien lirroit al graun- 
tor & a ſes heires de 
luy ouſte, & de granter 
ceoa un auter Sil voit, 
Se. Et tiel condition 
que eſt entendus per 
la ley eftre annexe a 
aſcun choſe, eſt auxy 
fort ficome la condi- 
tion fuiſſoit mis * en 


eſcript. 


upon Condition. 


the office of parker- 
ſhip of a park, to have 
and occupie the ſame 
office for terme of his 
life, the eſtate which 
he hath in the office 
is upon condition in 
law, to wit, that the 
parker ſhall well and 
lawfully keepe the 
parke, and ſhall doe 
that which to ſuch of- 
fice belongeth to doe, 
or otherwiſe it ſhall be 
lawful to the grantor 
and his heires to ouſt 
him, and to grant it to 
another if he will, &c. 
And ſuch condition 
as is intended by the 
law to be annexed to 
any thing, is as ſtrong 
as if the condition 
were put in writing. 


& loyalment gardera 


le parke, Sc. Parke 
this ſhould be written pargue, 
which is a French word, and 
ſignifieth that which we vul- 

arly call a parke, of the 
1 word parguer, to im- 

arke, to incloſe. It is called 
in Domeſday, Parcus. In law 
it ſignifieth a great quantity 
of groundincloſed, priviledg- 
ed for wild beaſts of chaſe 
by preſcription, or by the 
king's grant, 

The bealts of parque, or 
chaſe, properly extend to the 
bucke, the doe, the toxe, 
the matron, the roe, but in 
a common and legall ſenſe, 
to all the beaſts of the for- 
reſt, There be both beaſts 
and fowles of the warren, 
Beaſts, as hares, conies, 
and roes called in records 
[4] Capreolt, 
two ſorts, wiz. Terreſtres and 
Aquatiles, Terreftires of two 
forts, Silveſtres and Campe- 
Ares: Campeſires, as 


Sect. 378. 


Que le parker bien 


60. 
86. 87.) 


(8. Rep. 136.) 


(r. N. B. 163. d.) 


(5. Rep. 104. b.) 


233 


Ant. 2. a. 116.2. Cro, Car. 59- 
3- Inf. 56, 4+ Loft. 289. Hutt, 


Fowles of [] Hill. 1g. E. g. coram rege in 
Theſaur. 


(7. Rep. 15.) 


ar- A Hauer Hor de 2h, « 


tridge, quaile, raile, Nc. J. /- J. 4/27 1/6 Ls. FA AC Ir act 
eee, as pheſant, wood- 


cocke, &c. Aguatzles, as mal- £ 


lard, herne, &c. whereof I have ſeen this record (“): Kex conceſſit Fohanni de Beverly Armigerd ( 


ſuo qudd ipſe cum quibuſcunque canibus ſuis ad guaſcunque brſtias feras regis in quibuſcunque fo- 
reſtis, parcis ſuis quotirſcunque voluerit venart poſſit, = + Falconcs poſſit permittere wolare 
c 


ad guaſcungue arves de cuarrend in quibuſcunque ripariis, 
t is reſolved [e] by the juſtices and the king's counſell, that capreoli, id 


Beſtiæ de forefld, ed quod fugant alias feras. Beaſts of forreft 
hare, boare, and wolfe, but legally all-wild beaſts of venery. 


e roes, non ſunt 


s be properly hart, hind, bucke, 


A foreſt and chaſe are not, but a parke muſt be incloſed. The foreſt and chaſe doe differ in 
offices and lawes: every foreſt is a chaſe, but every chaſe is not a foreſt. A ſubject may 
have a foreſt by eſpeciall grant of the king, as the duke of Lancaſter and abbot of Whithie 
had 


Ockam cap. quid regis forefia, ſaith, Forgſta off tuta ferarum manſio non quarumlidet, ſed fil- 
weſlrium, non quibuſlibet in locis, ſed certis, & ad hoc idoneis ; unde forefia E mutata in O, qua 


ferefta, hoc eft, ferarum flatio. 


Pudzeld or Woodgeld 1s to bee free from payment of money for taking of wood in any foreſt. 
But let us now returne to our Littleton. 


In this ſection Liitleton putteth an example of a condition in law annexed to the office of the 
keeper of a park, but this example muſt be underſtood with a diitinction ; for if the parker doth 
not attend on the parke one or two, &c. dayes, this is no forfeiture of the office of parkerſhip ; 
but if in his default any deere be killed, and ſo a damage to the lord, that is a forfeiture : 


for (that it may be ſaid once for all) non-uſer of itſelfe without ſome ſpeciall damage is no 
forfeiture of private offices, but non-uſer of publique offices which concern the adminiſtration 
of juſtice, or the common wealth, is of it ſelf a cauſe of forfeiture, 


L 


uy ouſter il voit, Sc. T.ittleton here ſpeaketh of an ouſter by force of a con- 


dition in law, therefore it is to be ſeen in what other caſes the grantor may lawfully ouſt his 
officer. (1 


There is a diverſitie between officers that have no other profit, but a collateral certain fee, 
for there the grantor may diſcharge him of his ſervice, as to be a bayly, receiver, ſur- 


veyor, 


| ® ou muſtre, added in L. and M. and Roh- 
(1) Since Sir Edward Coke's time, ſeveral ſtatutes have been paſſed, particularly 25. Car. 2. Ch. 2. 13. & 14+ W. 3+ Ch. 6. & 
I. 


Mm. 10. 


Vide Sea. 1s 


(9. Rep. 30. Sid. 14.) 


8. E. 4. 15. b. L. 5. E. 
Com. 379. 380. 


7 Lf Rr ett Are Ade 

, Aker 62 , 
„ A - 

38. E. 3. rot. patent pari 1. 2 


e] Hill. 13. E. z. coram rege i 
[oy Wl 4 9 N 


Vide BraQ. fo. 231. & $16. Brit- 
ton fo. 34 Fleta lib. 2. cap. 34-35 


4+ 26. Pl. 


2. H. 7. 11. 30. A. 6. 32 &c. 
(Cro. 11. Rep. And. Curl's caſe.) 


n. Ch. 22. by which all perſons admitted into offices civil or military arc to take the oaths of allegiance and ſupremacy, 
otherwiſe they forfeit their offices, and incur other penalties. 


Lib. 3. 


29. E. 4. 8. 31. H. 9. grants, 
Br. 13. 34 H. 8. ibid. 93. 11. 
Eliz. Dyer 285. 

Plo. 379. b. g81. b. F. N. B.164. 
Sid. 74. 81. 2. Roll. Abr. 155. 
9. Rep. go. Cro. Car- 35. $6. 59. 
60. 62.) 


22. H. 6. 10. 3.6. E. 6. Dier 71. 


(Ant. 54. a.) 

15. E. 4. g. b. 5. E. 4. 26. 28. H. 
8. Bendloe's enter eveſque de 
Londres & Hicron, lib. g. fo. 59. 


95- 96. 99. 


Mich. 33. E. 1. coram rege 
4 — Foobr be de Dur- 
ham's caſe. 

Pl. Com. 37g. a. Sir Henrie Ne- 
vill's caſe 21. E. 4. 20. 93- 

(2. Rep. 14. b. 

Lib, 8. fo.4 Wittingham's caſe. 


{Cro. Car. 279.) 

Lib. 8. fo. 44. Wittingham's caſe. 
(Mo. g2. 1. Cro. 7. 9g. Rep. 72. 
Flo. 205, Ant. 100.) 


(Ant. 185. 4.) 


Cap. 5. 


Of Eſtates Sect. 378. 


veyor, auditor, or the like, the exerciſe whereof is but labour and charge to him, but hee 
muſt have his fee: for the maine rule of law is, that no man can fruſtrate or derogate from 
his owne grant to the prejudice of the grantee. And where albeit the grantee hath no other 
profit but his fee, yet that fee is to be perceived and taken out of the profits appertaining to 
the lord within his office, for there the grantor cannot diſcharge him of his ſervice or attend- 
ance, for that may turn to the prejudice of the grantee, if the grantor will not grant the 
office at all. But in all caſes where the officer reliuquiſheth his office, and retuſeth to attend, 
he loſeth his office, fee, profit, and all. 
There is another diverſity where the grantee, beſides his certaine fee, hath profits and 
availes by reaſon of his office ; there the grantor cannot diſcharge him of his ſervice or at- 
tendance, for that ſhould be to the prejudice of the grantee, As it a man doth grant to another 
the office of the ſtewardſhip of his courts of his mannors with a certain fee, the grantor cannot 
diſcharge him of his ſervice and attendance, becauſe he hath other profits and tees belongin 
to his office, which he ſhould loſe it he were diſcharged of his oftice. And as in the _ 


which Littleton here putteth of the office of the keeper of a parke, for that hee hath not 


onely his fee-certaine, but profits and availes alſo, in reſpect of his office, as deere ſkinnes, 
ſhoulders, &c. But now let us proceed and ſee what other particular forfeitures in 
law bee of this office here ſpoken of by Littleton, and ſomewhat of conditions in law in 
enerall, 

n And it is to be underſtood, that if any keeper kill any deere without warrant, or fell or cut 
any trees, woods, or underwoods, and eonvert them to his one ule, it is a forfeiture of his 
office, for the deſtruction of vert is, by a meane, deſtruction of veniſon. So it is if he pull 
dow ne the lodge, or any houſe within the park for putting of hay into it for feeding of the deere 
or ſuch like, it is a forfeiture ; and the reaſon wherefore the office in theſe and in like caſes 
ſhall be forfeited [] is, quia in quo quis delinquit in eo de jure eſt puniendus. 

As to conditions in law, you ſhal underſtand they bee of two natures, that is to ſay, by the 
common law, and by ſtatute. . And thoſe by the common law are of two natures, that is to 
ſay, the one 1s foonled upon ſkill and confidence, the other without {kill or confidence: upon 
{kill and confidence, as here the office of parkerſhip, and other offices in the next ſection men- 
tioned, and the like. 

Touching conditions in law without ſkill, &c. ſome be by the common law, and ſome by 
the ſtatute, By the common law as to every eſtate of tenant by the courteſie, tenant in tayle 
after poſſibility of iſſue extinct, tenant in dower, tenant for lite, tenant for years, tenant b 
ſtatute merchant or ſtaple, tenant by elegit, gardian, &c. there is a condition in law ſecretly 


annexed to their eſtates, that if they alien in fee, (1) &c. that he in the reverſion or remainder 


may enter, and fic de fimilibus, or if they claime a greater eſtate in court of record, and the 
Uke. | 

Concerning conditions in law founded upon ſtatutes, for ſome of them an entrie is given, 
and for ſome other a recovery by action: where an entrie is given, as upon an alienation in 


mortmaine, &c. and the like: where an action is given, as for waſte againſt tenant for life 
and yeares, and the like. 


Et tiel condition que eſt entendus per la ley eflre annex a aſcun choſe, ef 


aux fer t, Cc. Here it is worthy the obſervation to take a view of the diviſions afore- 
ſaid in ſome particular caſe, As for example. Admit that an office of parkerſhippe bee granted 
or deſcend to an infant or feme covert, if the conditions in law annexed to this office which 
require {kill and confidence be not obſerved and fulfilled, the office is loſt for ever, becauſe, as 
Littleton ſaith here, it is as ſtrong as an ＋ pers condition. But if a leaſe for lite be made 
to a fem covert, or an infant, and they by charter of feoffment alien in fee, the breach of this 
condition in law, that is, without kill, &c. is no abſolute forfeiture of their eſtate. So of a 
condition in law, given by ſtatute, which giveth an entrie onely. As if an infant or feme co- 
vert with her huſband aliens by charter of feoffment in mortmaine, this is no barre to the in- 
fant, or feme covert. But if a recovery be had againſt an infant or fem covert in an action 
of waſte, there they are bound and barred for ever. 

And it is to be obſerved, that a condition in law by force of a ſtatute which giveth a reco- 
very, is in ſome caſe more ſtrong than a condition in law without a recovery. For if leſſee 
for life make a leaſe for yeares, and after enter into the land, and make waſte, and the leſſor 
recover in an action of waſte, he ſhall avoid the leaſe made before the waſte done. But if the 
leſſee for life make a leaſe for years, and after enter upon him, and make a feoftment in fee, 
this forfeiture ſhall not avoid the leaſe for yeares. Nor in any of the ſaid caſes a precedent 
rent granted out of the land ſhal be avoyded. For if leſſee for life grant a rent charge, and 
after doth waſte, and the leſſor recovereth in an action of waſt, he ſhal hold the land charg- 
; | ed 


(x) But this muſt be underſtood of an aFienation which diveſts the remainder or reverſion, as a feoffment, fine, or common 
recovery; but a conveyance by leaſe and releaſe, or bargain and ſale, is no forfeiture. Neither is it a forfeiture of the particular 
eſtate, if the reverlioner, or remainder-man in fee, joins with the tenant for life or years in making the alienation z nor is his 


rant of an advowſon, remainder, or any thing elſe which lies in grant, a forfeiture. 


But if a tenaut for life or years claims the 


ce, as by joining the miſe upon the mere right; or if he affirms the fee to be in a ſtranger, as by accepting a fine ſur conuſance 
ae droit come ceo from a ſtranger, it is a forfeiture. See poſt. 251. b. 252. a» 
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Lib. 3. upon Condition. Sec. 379. 234 
ed during the liſe of the tenant for life, but if the rent were granted after the waſte done, 
the leflor ſhall avoid it. 

And the reaſon wherfore the leaſe for years in the caſe aforeſaid ſhall be avoyded, is be- 
cauſe of neceſſitie the action of waſte mult be brought againſt the leſſee for life, which in that 
caſe muſt bind the leſſee for yeares, or elſe by the act of the leflee for life the leſſor ſhould (Ant. 34.) 
be barred to recover locum v au , which the ſtatute giveth. (1) 

If a man hath an oſlice for lite which requireth fkill and confidence, to which office he 
hath a houſe belonginy, and chargeth the houſe with a rent during his life, and after com- (Poſt. 338. b.) 
mit a forfeiture of his office, the rent charge ſhall not be avoyded during his life, for regu- 
larly a man that taketh advantage of a condition in law ſhal take the land with ſuch charge 
as he fiads it. And therefore Lissletoa is here to be underſtood, that a condition in law is as 
ſtrong as a condition in deed, as to avoid the eſtate or intereſt it ſelfe, but not to avoide pre- 
cedent charges, but in ſo:ne particular caſes, as by that which hath beene ſaid appeareth. 

There be at this day more conditions in law annexed to offices then were when Littleton 3. H. 7. ca. 12. Auditor, re- 
wrote: for example, for offices in any wile touching the adminiſtration or execution of juſ- <civer, bailife, keeper of a caſtle, 
tice, or clerkſhip in any court of record, or concerning the king's treaſure, revenue, ac- maſter of the gaine, keeper or 
count, cuſtomes, aluage, auditorſhip, ** ſurveyor, or keeping of any of his majeſties 1 - any forreſt, parke, 
caſtles, forts, &c. For if any of theſe ofhicers bargaine or fell any of the ſaid offices or any 7. F 
deputation of the fame, or take any money or profit, or any promiſe, covenant, bond, or ceiver, collector, bailife, &c. 
aſſurance, to have oy money or reward for the ſame, the perſon ſo bargaining or ſelling or (Vid. Ant. g. 6. 11. Rep. 89.) 
that ſhal take any ſuc thor 123g covenant, bond or aſſurance, ſhall not only forfeit his eſtate, wn -— wap 16, 
but alſo every perſon ſo buying, giving or affuring, be adjudged a diſabled perſon to have or . ra = : wi Cro. Jac. 386. 
enjoy the fame office or offices, deputation or deputations, &c. and that all ſuch bargains, "EM 
ſales, promiſes, covenants and aſſurances, as be before ſpecified, ſhall be voide, except as in 
the ſaid act is excepted. 

Sir Robert Vernon, knight, being coferer of the king's houſe of the king's gift, and having . 3 / 5 
the receit of a great ſumme of money yearely of the king's revenue, did for a certaine ſumme ,4c 3 / 2 FA 
of money bargain and {ell rhe fame to Sir A. I. and agreed to ſurrender the ſaid office to the fo Lv C; / 
king, to the entent a grant might be made to Sir A. who ſurrendred ir accordingly : and , IF 3 | 
thereupon Sir A. was by the king's appointment admitted and ſworne coferer. And it was Wick. 157 Fhebbt Reid e, 
reſolved by Sir Thomas Egerton, lord chancellour, the chiefe juſtice, and others to whom the . 1 3 * 
king referred the ſame, that the ſaid office was void by the ſaid ſtatute, and that Sir A. was (, 7 / 2 
diſabled to have or to take the ſaid oſſice, and that no nn obfante could diſpence with this TOW ; i wy 
act to enable the ſaid Sir 4. for the reaſon and cauſe betore-mentioned, Sc. 180. And A & - f fo. Za, 3 #6 
hereupon Sir A. was removed, and Sir Marmadzke Darrell ſworne (by the king's commande- Lib. 3. fo 83. Collhil's caſe, = ö 
ment) in his place. And note, that all promiſes, bonds and aſſurances as wel on the part of 
the bargainor as of the bargainee, are void by the fame act. (“) Nulld alia re magis Romana * rod. fo. 363. 
reſpublica interiit, quam — magiſtratus officia venalia erant. | 

(2) Fugurtha going from Rome, ſaid to the city, Fade wenalis civitas, mox peritura fi empto- (g Saluſt. 
rem 1AVentas 

Therefore by the law of England it is further provided, that no officer or miniſter of the 12. R. 2. ca. 2 
king ſhall be ordaincd or made for any gift or brocage, favour or affection, nor that any which . ... 43 

urſueth by him or any other, privily or openly to be in any manner of office, ſhall be put Sc, ee 
in the ſame office or in any other, but that all ſuch officers ſhall be made of the beſt and moſt Me rfl Fed 
lawfull men and ſufficient, A law worthy to be written in letters of gold, but more worth 
to be put in due execution. For certainly never ſhall juſtice be duely adminiſtred, but 
when the officers and miniſters of juſtice be of ſuch quality, and come to their places in ſuch 
manner, as by this law is required. 


Tiel condition que eſt entendus per la ley eftre annex a aſtun choſe, ft 


auxi fort ficome la condition fuit miſe in eſcript. Aud this accords with that an- Vide Seck. 419. 429. 430. 
cient rule, Utiqu? fortior & potentior eſt diſpoſitio legis quam hominis. | 


Sect. 379. 


EN meſme le maner JN this manner it is of QEneſchalt, Of this 21- E. 4- 20. Pl. Com. 79 
eſt de grants d' I grants of the offices 9 I fc: ſpoken be- n 
offices de ſeneſchal, of ſteward, conſtable, fore. 


a Th Conſtabularie. Of 8. E. 4.6. 
0 a 
conſtabularie, bedelary, bedelarie, bayliwick, or this likewiſe ſomething (s- Rey. 39) 


bailrwick, ou autzrs other offices, &c. But if hath becne ſpoken be- 
. | fore, 


(1) For the recovery relates to the tims of the <vaſte done, which is paramount to the grant, but it does not relate to the time of 
making the eftate, to avoid charges by force of this condition in law, unleſs in the caſe of a leaſe for years, which is of neceſſity to have 
the place ua ed. Lord Nott. MS, 
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Lib. 3. 


(W. 1. ca. 7, 
(5) Magna Carta, ca. 19. 


Stanf. ſo. 152. 32. H. 8. ca. 28. 


# 


1. Roll. Abr. 441, Ant. 214. b. 
olt. 242.) 


E H, 6. 27. 3. E. 3. 13. 3 AT. 


Cap. 5. 


before. But a conſtable 
is often taken in the law 
for a warden or keeper, 
as Conflabularins caftri de 
Dover & 5. portuum; 
for the warden of the 
caſtle of Dover and the 
Cinque ports, &c. So as 
in this ſenſe Confkabula- 
rius is taken for Caffel- 
lanus, and this is proved 
by the ſtatute (“) of 
N. f. ca. 7. Des priſes 
des Conſtables ou Caftel- 
lains faitz des auters, &c. 
And Magna Carta, c.19. 
Nullus conflabularius wel 
ejus ballivus capiat blada 
wel alia catalla alicujus 


Of - Eſtates 
| oy Sc. Mes j6 tiel of- 


e ſoit grant a un home, 
a aver et occupier per 
luy ou ſon deputie, donque 
i Lace fait occupy per 
luy, ou per ſon deputie, 
ficome il devoit per le 
ley eflre occupie, ceo ſuf- 
fiſt pur luy, ou auter- 
ment * le grantor et 
ſes heires potent oufte 
+ le grantee, come eſt 
avantdit. 


Sect. 380. 


ſuch office bee granted 
to a man, to have and to 
occupie by himſelfe or 
his deputie, then if the 
office bee occupied by 
him or his deputie, as 
it ought by the law to 
bee occupied, this ſuf- 
ficeth for him, or other- 
wiſe the grantor and his 
heires may ouſte the 


grantee, as is afore- 
ſaid. 


qui non fit de villa, ubi caſtrum ſuum ſitum o,, c. Stanford fo. 152. Conflabularies Turris Lon. 
don, for Cuſtos Turris, 32. H. g. ca. 28, Conſtable of the Foreſt, tor the Keeper of the Foreſt, 


Bedelarie. Bedell is derived of the French word Beadeau, which ſignifies a meſſenger 

of the court, or under Bay life, in Latine Bedellus. | 
And the oath of a bedell of a manor is, that he ſhall duly and truly execute all ſuch at. 
tachements and other proces as ſhall be directed to him from the lord or ſteward of his court, 
and that he ſhall preſent all pound breaches, which ſhall happen within his office, and all 
chattels wayved, and eſtrayes. 


Bayliwwicke. Of this ſufficient hath beene ſaid before. 


ERE Littleton term- 

eth words of limi- 

tation to be condi- 
tions in law: for his 
firſt example is, 


Durant le co- 


verture enter eux, 
Durante cooperturd inter 
eos. This word (durante) 
is properly a word of li- 
mitation, as durante vi- 
duitate, or durante virgi- 


nmitate, or durante vita, 


c. And properly a con- 
dition in law is, as hath 
beene ſaid, where the 
law createth the ſame 
without any expreſſe 
words. 

Dum alſo maketh a li- 
— ; as if a leaſe be 
made, ay > pa werit, Or 


dum ſola & caſta vixerit. 


Dummodo is alſo a word 
of limitation; as dum- 


e grantor=il, L. and M. and Rok» 


Sect. 380. 
TTE Meſlates de terres 


ou tenements purront 


3 fur condition en 


ey, coment que ſur Peſ- 
tate fait ne fuit aſcun 
mention ou reherſal fait 
de le condition. Si- 
come mittomus que un 
leas ſoit fait a le ba- 
ron et a ſa feme, a 
aver et tener a eux du- 
rant le coverture enter 
eux ; en ceſt cas ils ont 
eſtate pur terme de lour 


deux vies ſur condition 


en ley, ſcilicet, i un 
de eux devie, ou que 
devorce foil fait en- 
ter eux, donque bien 


+ l grantee not in L. and M. nor Roh. 


ALSO eſtates of lands 
or tenements may 
bee made upon con- 
dition in law, albeit 
upon the eſtate made 
there was notany men- 
tion or reherſall made 
of this condition. As 
put the caſe that a leaſe 
e made to the huſband 
and wife, to have and to 
hold to them during 
the coverture betweene 
them; in this caſe they 
have an eſtate for terme 
of their two lives upon 
condition in law, ſce/. if 
oneof them die, or that 
there be a divorce be- 


lirroit 
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Lib. 3. 


lirroit a le leſſor et a tween them, then it ſhall 
ſes Heires d'entrer, bee lawfull for the leſſor 
and hisheires to enter, &c. 


Se. 


upon Condition. 


Sect. 381. 


it a man grant a rent out 
of the mannor of D. 3 


guamdia the grantor ſhall bee dwelling upon the mannor, this is good, or gramdiu fo bene 


$< erit. 


And ſo be theſe words, dorec, quon/qur, n/qae ad, tamdiu, ubicungue. 


& Pun de eux devie, Ec. 


For if any of them die the coverture is diſſolved, and 


conſequently the ſtate determined by the limitation. 


Ou que divorce ſoit fait enter eux, Sc. Here is a diſtinction to be underſtood: 
for there bee two kinde of divorces, viz. one, à vinculo matrimonii, * and the other 4 menſu et 
toro. Divortium dititur à divertendo, or divortendo, quia vir divertitur ab uxore. Divorces à vix- 
culo matrimonii are theſe: Carnſs pracontraftis, cauſa met, cauſu impotentiæ ſeu frigi- 


ditatis, cauſa affinitatis, cauſa conſanguinitatis, Ec. 


And- I reade in an ancient record, 


coram rege Termino Paſch. 30. ZE. 1. William de Chadworthe's caſe, that he was diverced from 
his wife for that he did carnally know her daughter before he married the mother ; all 
which are cauſes of divorce preceding the marriage. 

A menſa et thoro, as cauſa adulterli, which diſſolveth not the marriage à vinculo matrimo- 
nii, for it is ſubſequent to the marriage. And the divorce that Littleton here ſpeaketh of 
is intended of ſuch divorces [*] as dflolve the marriage à vinculo matrimonii, and maketh the 
iſſue baſtard, becauſe they were not zyf# nuptiæ. And therefore in Littleton's caſe though the 
huſband and wife be divorced cagſd adlulterii, yet the freehold continueth, becauſe the co- 


verture continueth. And it is further to be underſtood, that many divorces that were of 32. UI. 


force by the canon law when Littleton wrote, are not at this day in force; for by the ſta- 
tute of 32. H. 8. ca. 38. it is declared that all perſons be la full (that is, may lawfully marry) 
that be not prohibited by God's law to marry, that is to ſay, that be not prohibited by the 


Leviticall degrees. 


A man married the daughter of the ſiſter of his firſt wiſe, and was drawne in queſtion in 
the eceleſiaſticall court for this marriage, alleging the ſame to be againſt the canons ; and 
it was reſolved [a] by the court of common-pleas, upon conlide ration had of the faid ſta- 
tute, that the marriage could not be impeached, for that the ſame was declared by the ſaid 
act of parliament to be good, inalmuch as it was not prohibited by the Levitical degrees, 


et fic de femilibrs. (i) 


Seck. 387. 


ET que ils ont ęſiate pur 

terme de leur deux wes, 
probatur ſic: Cheſcun home que ad 
eftate de franktenement en aſcun 
terres ou tenements, ou il ad e- 


ate en fee, ou 5 taile, ou pur 


terme de ſa vie demeſue, ou pur 
terme d auter vie, et per tiel leaſe 
ils ont franktenement, mes tls 
n ont per ceft grant fee, ne ſee taile, 
ne pur terme d auter vie, ergo, ils 
ont eflate pur terme de lour vies, 
mes ceo eff fur condition en ley 
en le forme avantdit; et en ceft 
cas g ils fieront waſt, le fegſtor a- 
vera envers eux briefe de 9wwajl 


(1) This paſſage expoſed Sir Edward Coke to much cenfare. — It was truck out of the third and every following edition to 

It was reſtored to its place in that edition, and is to be found in all the ſubſequent editions. — The following ac- 
pen of this circumftance in Burn's Ecclefiaſtical Law, vol. 3. p. 492. 
** although not expressly named in the Levitical Jaw, ere yet prohibired by th 


the hint 


” Farc 6 


yy Parſon | 
% 5rohibl 


1 


AND that they have an eſtate 

for term of their two lives, is 
proved thus: Every man that hath 
an eſtate of freehold in any lands 
or tenements, either he hath an e- 
ſtate in fee, or in fee taile, or for 
terme of his own life, or for terme 
of another man's life, and by ſuch a 
leaſe they have a freehold, but 
they have not by this grant fee, 
nor fee taile, nor for terme of ano- 
ther's life, ergo, they have an eſtate 
for terme of their one lives, but 
this is upon condition in lawe in 
forme aforeſaid; and in this caſe if 


they ſhal do waſt, the feoffor ſhall 
| Jup- 


zd edit,—** T 
t * 


modo ſolveret talem red. (Ant. 214. b. 4. Rep. 3. a.) 
um. Duanmdia alſo is 14. E. 2. Grant. ga. 

a word of limitation, for (10. Rep. 42. Plo. 242. a. 
Vaughan 32. 4. Rep. 23.) 


10. Aſſ. 4. 6. E. 3. 8.9. 31. gh. E. 3. 
18. Annuitie 40. 19. H. 6 
Temps E. 1. Annuitie 150. 11. 
All. p. 8. 21. Aff. p. 18. 26. E. g. 
69. 7. E. 4. 16. 

9. H. 6. 39. 14. 


27. 39. E. g. 
4. 76. Bracton 
18. E. 4. 28. 24. H. 8. baſtards. 
Br. 44. 39. E. 1. baſtard 21, 
22. E. 4. tit. Conſultat. 3. 6. E. 
3- 249, 25+ E. 3. 39. 


(1. Sid. 64. 1. Roll. Abr. 341. 


Vid. Sect. 399. 

(id. 13. 118. 5. Rep. 98. 7. 

Rep. 42. Cro. Car. 463. 2. Init, 

ug. 221, 319- 322. 
38 


[n] Tr. 2. Jac. Rot. 10 2. Rich- 
ard Parſons' caſe. 


(Cont. 1. Cro. 228. Acc. Mo. 
907. Vid, Sid. 434.) 


re are ſeveral degrees, whi 
and by the ſtatukTot 32. 
, Ty and Watkinſon, a con{uRation was granted, where one had ma 

aſter of his farmer wife; which (as Sir John King laid the argument) is the ſame degree of proximity, as the 
& marrying bis father's. brother's wife; and this being exprefsly prohibited, the other by parity of reaſon is fo like- 
it bad been declared E. 16. J. in Pennington's caſe, before the High Commiſſioners. Which point was again argu=- 
Man. in the caſe of Snowling and Nurſey, and conſultation granted as before, notwithſtauding the caſe. of Richard 
mentioned by lord Coke, x. Inſt. 233. in which it was firſt determined not to be within the Levitical degrees, and 
won granted; but a conſultation being awarded on debate, two years after, that caſe is ſaid to have been expunged 
Me Firſt Inſtitute, by order of the King and Council. And this was the very point in which (preſently after the ma- 
© king os the act) lord Cromwell deſired a diſpenſation for one Maſſey, who was contracted to his ſiſter's daughter of his late 
3 Put the archbiſhop denied it, as contrary to the law of God, and gave for reaſon, that as ſeveral perſons are prohi- 

which are not expreſſed, but underſtood by like prohibition in equal degree; ſo in this caſe, it being expreſſed that 
** the nephew ſhall not marry his uncle's wife, it is implied, that the niece thall not be married to the aunt's huſband. 
* Gibſ. 412. 413. Much leſs can it be doubted, whether _ _ rule concerning parity of reaſon, doth not forbid the uncle 


of 
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Cap. 5. Of Eſtates Sec. 382, 383. 


ſuppeſant per ſon briefe, qudd have a writ of waſte againſt them, 
tenet ad terminum vitæ, &c. ſuppoſing by his writ, gudd tenet 
nes en ſon count il declare coment ad terminum vitæ, Sc. but in this 
et en quel maner le leas fuit fait. count he ſhall declare how and in 
what maner the leaſe was made. 


Pl. Com. 361. b. Vid. ſef. 345: PRebatur fic. By this argument logically drawne & diviſione, it appeareth, how 


neceſſary it is that our ſtudent ſhould (as Littleten did) come from one of the uni- 
verſitics to the ſtudie of the common law, where he may learne the liberall arts, and eſ- 
pecially logick, for that teacheth a man not onely dy juſt argument to conclude the matter 
in queſtion, but to diſcerne betweene truth and talſehood, and to uſe a good method in his 
ſtuie, and probably to ſpeake to any legall queſtion, and is defined thus, dialeFica ot ſcicu- 
* Zar & quovis themate diſſerendi, whereby it appeareth how neceſlary it is for our 
ſtudent, 


| Suppoſent per fon briefe, qudd tenet ad terminum vitæ, &c, Thi. 


and the reſt of this ſection is evident and plaine. 


Sect. 382. 


EN meſme le man- N the ſame maner it is, 
So it of of a ner eſt, fi un abbe if an abbot make a 
aud Uher ecclefafe Fait un leaſe a un home, leaſe to a man for yeares, 
og or temporall @ aver et tener aluydu- to have and to hold to him 
| litique or of : - 
one el of any Tant le temps que le lef- during the time that the 
officer or graduate, for 7 abbe; en ceſt caſe leſſor is abbot 3 In this 
or the Bike. le leſſee ad eſtate pur caſe the leſſee hath an e- 
terme de ſa vie demeſue: ſtate for term of his own 
| Refigne ou eo ets 2 
ſoit depoſe. And 195 ceo eft ſur condi- life: but this is upon con- 
ſo it is of a tranſla- 77072 en ley, ſcilicet, que dition in law, ſcilicet, That 
tion and ceſſion. Pabbe reſigna, ou if the abbot reſigne, or be 
ſoit depoſe, que bien lir- depoſed, that then it ſhall 
roit a ſon ſucceſſor d en- be lawfull for his ſucceſ- 
trer, &c. ſor to enter, &c. 


G1 un Abbe. 


Sect. 383. 


LVRE « Aﬀiſes TE M home poit A LSO a man 


ma 
is a booke of the verer en le Livre ſee in the Book. 
ports of Caſes in the raigne 


e king Edvard the Thad. d Aſſiſe,viz. anno 38. of Aſſiſes, an. 38. E. 
— — — E. 3. 1 p. 3. un plea 3. p. 3. a plea of Aſ- 


eſt part of the caſes therein d. A. en ceſt forme ſiſe in this form follow- 


are upon writs of fie 75 enſuiſt: ſcilicet, ing, ſcilicet, An aſſiſe of 

and Ghich hath been fad, Un 4% % de Novel Novel Diſſein was 
ene cited 1. . . . . 

before. diſſeiſin auterfoitafuit ſometime brought a- 

Deviſa les tene- port vers A. que ple- gainſt A. who pleaded 

ments a vendre per ſon da al aſjiſe, et trove to the aſſiſe, and it was 

executor, This muſt furt per verdict, que found by verdict, that 


Jaun- 


» mes—et, L. and M. and Roh. | P. 3. not in L. and M. nor Roh. 


| f, ene, SHHL) 
Ade, f 
e le ee, . 


c * * * 
* to marry his niece, which, though not expreſsly forbidden, is virtually prohibited in the precept that forbids the nephew 
, to marry the aunt; nor is it of moment to alledge, that the firſt ig a more favourable caſe, as the natural ſuperiority is pre- 
1 ſerved; ſince the parity of degree, which is the proper rule of judging, is the very ſame. Gibſ. 4x3. But where in the caſe 
of Harriſon and Burwell, T. 20. C. 2. in the ſpiritual court, one had married the wife of his great uncle, this was declared not 


to be within the Levitical degrees; and accordingly, after the opinion of all th 
Note the caſe of Richard Parſons, 


mand, a prohibition was granted, Gibſ. 413.” 


udges taken by the king's ſpecial com- 
2+ Ja. Ro. 1032. where a man may marr 


the daughter of bis wife's fifter, which is in the editions of 1628, and that of 29, and is here left out. See Moor 1266, Manne's _s, 
33- Elix. in the caſe of the evidow of one Renxington, aubo claimed a widoaw's tate, but vas denied becauſe e was niece to the 


Former evife of Rennington, avho had done penance for the 


eflate, becauſe 
v. Bartlett. 2. Inſt. 683. 


1. Cro. 228. Va H 302. Hill v. G . By BY 
Neet's Life, 121. Lord Nott. MS. PS, 306 V+ Greed, 3. Lev. 364 


— 


— 


99 SH 7 951 


eee. 


c inceſtuous marriage; but it avas reſolved /he ſhould have her witdory”s 
there was never any divorce had in the life of her huſband, though there aas cauſe. Hob. 181. in the caſe of Howard 


ide auxy 2. Jones 118. 5. Mo. 161. and B. Stilling- 
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Lib. 3. 


Taunceſtor le plaintiſ 
deviſa ? tenements 
4 vendre per le de- 
fendant, que fuit ſon 
executor, ef de faire 
diſtribution des de- 
niers pur ſon alme : 
et fuit trove, que 
maintenant apres la 
mort le teſtator, un 
home luy tendiſt cer- 
taine ſumme de deni- 
ers pur les tene- 
ments, mes non pas 
al value, et que le ex- 
ecutor puis avort te- 
nus les tenements 
en ſa main demeſue 
per deux ans, al en- 
tent de les vender 
pluis chier a aſcun 
auter; et trove fuit que 
il avoit tout temps 
priſt les profits de 


les tenements a ſon 


uſe demeſne, ſans rien 
faire pur Palme le 
mort, Sc. Moubray 
* juſtice diſoit, Fexe- 
cutor en tiel caſe eſt 
tenus per la ley a faire 
le vender a pluis toft 
ue il purroit apres 
1 mort ſon teſta- 
tor, et trove eft que il 
refuſe de faire vendre, 
iſſint de avoit un de- 
fault en luy, et iffint 
fer force del deviſe il 
fuiſft tenus d'aver mis 
touts le profits + a- 
venants de les tene- 
ments al uſe le mort, 
et trove eft que il ad 


upon Condition. 


the anceſtour of the 
1 deviſed his 
ands to bee ſold by 
the defendant, who 
was his executor, and 
to make diſtribution of 
the money for his 
ſoule: and it was 
found, that preſently 
after the death of the 
teſtator, one tendred 
to him a certaine ſum 
of mony for the lands, 
but not to the value, 
and that the executor 
afterwards held the 
lands in his own hands 


two yeares, to the en- 


tent to ſell the ſame 
dearer to ſome other; 
and it was found that 
he had all the time ta- 
ken the profits of the 
lands to his owne uſe, 
without doing any 
thing for the ſoule of 
the deceaſed, &c. Mou- 
bray juſtice faid, the 
executor in this caſe 
is bound by the law 
to make the ſale as 
ſoone as he may after 
the death of his teſta- 
tor, and it 1s found that 
hee refuſed to make 
ſale, and ſo there was 
a default in him, and 
fo by force of the de- 
viſe he was bound to 
put all the profits 
5 of the lands 
to the uſe of the dead, 
and it is found that 
he tooke them to his 


„ juflice difoit, not in L. and M. nor Roh. 


Seq. 383. 


be intended to be of lands 
deviſable by cuſtome, for 
lands by the common law 
were not deviſable (as hath 
been ſaid) : for in this ſec- 
tion isimplyed a diverſity,vize 
when a man deviſeth that his 
executor ſhal ſell the land, 
there the lands deſcend in the 
meane time to the heire, and 
untill the ſale bee made, the 
heire may enter and take the 
rofits. But when the land 
is deviſed to his executor to 
be ſold, there the deviſe ta- 
keth away thedeſcent, and ve- 
ſteth the ſtate of the land in 
the executor, and he may en- 
ter and take the profits, and 
make ſale according to the de- 
viſe. And here it appeareth 
by our author, that when a 
man deviſeth his tenements 
to be ſold by his executors, 
it is all one as if he had devi- 
ſed his tenements to his ex- 
ecutors to be ſold: and the 
reaſon is, becauſe he deviſeth 
the tenements whereby hee 
breakes the deſcent, (1) 


Mowbray. Fehn 
Mowbray was a reverend 
judge of the court of common 
pleas, and deſcended of a 
noble family. 


L'executor en tie 
caſe eſt tenus per la ley 
a faire le vender a pluis 
toſt que il purroit apres 
la mort ſon teſtator, Sc. 


And the reaſon hereof is, for 
that the meane profits ta ken 
before the ſale, ſhall not bee 
aſſets, ſo as he may be com- 
pellable to pay debts with 
the ſame, and therefore the 
law will inforce him to ſell the 
lands as ſoone as he can, for 
otherwiſe hee ſhall take ad - 
vantage of his owne laches : 
but 1t a man deviſe that his 


executor ſhall ſell his land, 


there he may fell it at any 
time, for that he hath but a 
bare power, and no profit. 
And by this caſe it appeareth 
what conſtruction the law 
maketh for the ſpeedy pay- 
ment of debts. And here is 
to be obſerved, that many 

words 


236 


(Latch. 9. Ant. 113 2.481.) 


(4- Rep. 81. b.) 


+ avenants—prevenantes, L. and M. and Rol. 


(1) 1. Co. 25. b. Porter's caſe. Breach of condition aſigned, becauſe be has not performed within convenient time, vig. 8 years, 
Ant. 113. cont. that where lands are deviſed te executors to ſell, and one refuſes, yet it is within 21. H. 8. though it be an intereſt, and 
though the words of the ſtatute are, where lands are willed to be ſold by executors, which gix es only u power ; ſo there quas a 
difference between them.— 49. E. 3. 17. The caſe was, a woman ſeiſed of lands in London deviſed them to be ſold by her executors, and 
died evithout an heir; that deviſe prevented the eſcheat which the king pretended to have, and the executors could enter and ſell, 
therefore more than a bare authority paſſed: Yet in 1651, on evidence at the bar, between Wilkinſon and Il bite, this caſe was flarted z 


and lord chief juſtice Rolls doubted of t 
that it appeared to him, that auben lands are deviſed to be ſold 


Nutt. MSS 


is opinion, becauſe, he ſaid, it wwas only a deſcent, according to the words of Littleton; and 
y by executors, there no intereſt paſſes, as in the laſt clauſe here —Lord 


Lib. 3. 


4 Cro. 19. 24. 29 


Sect. 384. 


owne uſe, and ſo ano- 
ther default in him. 
Wherefore it was ad- 
judged, that the PV. 
thould recover. And 
ſo it appeareth by the 
ſaid judgement, that 
by force of the ſaid 
deviſe the executour 
had no eſtate nor pow- 
er in the lands, but 
upon condition in law. 


Cap. 85. 


words in a will doe make 2 
condition-in law, that make 
no condition in a deed : 
As here todeviſe lands toan 
execuror ad vendendum, 10 
if lands be deviſed to one 
ad ſobvendum 20 l. to J. S. or 
paying twentie pounds to J. 
NV. this amounts to a condi- 
tion. And Crichmir's caſe 
was this, A man ſeiſed of 
certaine lands holden in ſo- 
cage had iſſue two daugh- 
ters A. and H. and deviſed 
all his lands to A. and her 
heires, to pay unto B. a cer- 
taine ſumme of money at a 
certaine day and place ; the | | | 
money was not paid, and it was adjudged, That theſe words, “ to pay,” &. did amount 
in a will to a condition; and the reaſon was, for that the land was deviſed to A. for that 
urpoſe, otherwiſe B. to whom the money was appointed to be paid, ſhould be remedi- 
Tele, et intereft reipublice ſuprema hominum teftamenta rata haberi ; and the leſſee of B. upon 
an actuall ejectment recovered the moitie of the land againſt 4, | | 


Et iſſint appiert per le judgement, &c. This concluſion upon a judgment 
is of great autboritie in law, quia judicinni dro weritate accipitur, and, av it beone ſaid, 
Judicium is quaſi iuris diflams | | 


Of Eſtates 
priſe a ſon uſe demeſne, 


et i//int auter default 
en luy. Per que fuit 
adjudge, que le pinin- 
lie recovera.“ Et i 
Jint appiert per le dit 
judgement, que per 
force del dit deviſe, 
Pexecutor n avoit e- 
ate ne poyer en les 
tenements,  forſque 
fur condition en ley. 


Mich. 31. & 32. EI. inthe King's 
Bench. Crickmer's caſe adjudge, 
Dy. 6. E. 6. fo. 74 7. K. 6. 70. 


(1. Leo. 174. 10. Rep. 41. Cro. 
Car. 183.) 
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Sect. 384. 


T mults auters 
choſes et caſes 
y font d gſiates ſur 
condition en la ley, 
et en tiels caſes il ne 
 beſoigne d'aver mon- 
fire aſcun fait, rebear- 
fant la condition, pur 
ceo que la ley en luy 
. meſme purport le con- 
dition, &c. | 
Ex paucis dictis in- 
tendereplurima poſſis. 
Plus ferra dit de 


» 


HER EBY it appear- 
eth, that limitations 
(which, as hath beene ſaid, 

Littletontermeth conditions 

in- law) may be pleaded 

Without deed ; and the rea- 
ſon of our author is obſerv- 
able, becauſe the law in it- 
ſelfe purporteth the condi- 
tion, whereof fomewhat 
| hath bin ſaid before, and 
therfore looke backe to the 

conditions in law, or words 

of limitation; and withall 

that a ſtranger may take ad- 

vantage of a limitation, as 

hath beene ſaid. 

Littleton having ſpoken 

at large of conditions in 

deed and in law, ſomewhat 


AND many other 
things there are of 
eſtates upon condition 
in law, and in ſuch 
caſes hee needed not to 
have ſhewed any deed, 
rehearſing the condi- 
tion, for that the law 
it ſelfe purporteth the 
condition, &c. 
Ex paucis dictis inten- 
dere plurima poſſis. | 
More ſhall be faid 
of conditions in the 


E. 4. 36. 
. Rep 74. 6. Rep. 38.) 


(Ant. 214. b.) 


Vid. Sect. 220. 


Bradct. li. 2. fo. 16. 17. A. p. 2. 


feemeth neccſffary to bee conditions en le | pro- next chapter, in the 
ſaid of defeaſances, whereby 1 h ch Releaſ 4 
hold and inheritance may chapter de Releaſes, et in the chapter of Diſ- 
be defeated and avoyded, © , I chapter de Di- continuance. 5 
Defeaſance, Defei. . | | 


ſantia, is fetehed from ihe 
French word defaire, i. e. to, 


continuance. 


defeat or undoe, infe&u 


. 


ar reddere quod faflum eff. There is a di- 


verſitie between inheritances executed, and inheritances executorie; as lands executed bi 


3- Annuity 44- | livery, &e. cannot by indenture of defeaſance be defeated - afterwards. And fo if a diſſei- 
* = : 1. 30. All. p. 21. fee releaſe a diſſeiſor, it cannot bee defeated by indentures of defeaſance made afterwards ; 


but at the time of the releaſe or feoftment, &c. the ſame may be defeated by indentures of 
defcaſance, for it is a maxime in law, Qu incontinent! funt tm (e. videntur. (1) 
But 


® g&rc. added in D. and M. and Roh. 
M. nor Robi. 


(1) A power of revocation may be defeated by a defeaſance made at the ſame time, or any time after. 1. Rep. 113.— Ser 
Carth. 64. But if a thing executory on its commencement be after executed, it cannot be defeated by a ſubſequent defeaſance. 
5. Rep. 90. b. In the caſe of Cottrel v. Purchaſe, lord Talbot ſaid he ſhould always diſcourage the practice of drawing an ab- 

e deed, and making a'defeaſance, as it wore the face of frau. ny | 


I + Et mults auters choſes et cafes y ſont d'eftates ſur condition em la ley, not in L. and 
I prochein chapter—chapitre de diſcentz que zollent entres, L. and M. and Roh. | 
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de uiſee without conſent. 
in the caſe of Harvey v. Aſton, Com. Rep. 726. 1. Atk. 361. and Reynith v. Martin, 3. Atk. 330-—The doctrine of Conditions 


2 to be applicable to a mixed fund, conſiſting both of real and perſonal eſtate. 
rke, 1. 


Lib. 3. upon Condition. Sect. 385. 237 


But rents, annuities, conditions, warranties, and ſuch like, that be inheritances executorie, 20. Al, pl, 3. 7. E. 4: 29. Blown- 
may be defeated by defeaſances made, either at that time, or any time after: and ſo the law pe. _ "x 3 ©, Pl. Com. 
is of ſtatutes, recognizances, obligations, and other things executorie. : 31. 28. H. 8. Dier 6. 27. H. 8. 


15. 19. R. a. done 10. Albanie's 
caſe, lib. 1. 107. 


Ex paucis dictis intendere plurima poſſis. 


Verſes at the firſt were invented for the helpe of memorie, and it ſtandeth well with the 
ravitie of our lawyer to cite them. By this verſe of our author, inferences and concluſions 
in like caſes are warrantable. | | | 
Laſtly, ſomewhat were neceſſarie to be ſpoken concerning clauſes of proviſoes, containing 
wer of revocation, which fince Liztleton wrote are crept into voluntarie conveyances, which 
aſſe by raiſing of uſes, being executed by the (*) ſtatute of 27. H. 8. and are become verie 27. H. 8. cap. 10. 
frequent, and the inheritance of many depend thereupon. As if a man ſeiſed of lands in fee, (Cro. Car. 472. Hob. 348. 9. Rep. 
and having iſſue divers ſonnes, by deed indented, covenanteth in conſideration of fatherly 7 1. Rep. 273+ 175. 
love, and Bir the advancement of the blood, or upon any other good conſideration, to ſtand 
ſciſed of three acres of land to the uſe of himſelfe for life, and after to the uſe of Thomas his 
eldeſt ſon in taile ; and for default of ſuch iſſue, to the uſe of his ſecond ſon in taile, with 
divers like remainders over ; with a proviſo that it ſhall be lawfull for the covenantor at any 
time during his life to revoke any 4 the ſaid uſes, &c. this proviſo being coupled with an 


6.Rep.32. g. Rep. Twyne's caſe.) 


uſe, is allowed to be good, and not repugnant to the former ſtates. But in caſe of a feoffment, Ar 7. e, //l. Suns. 1-- 


or other conveyance, whereby the feoffee or grantee, &c. is in by the common law, ſuch a e » 
proviſo were merely ＋ and void. 5 | 

And firſt, in the caſe aforeſaid, if the covenantor, who had an eſtate for life, doe revoke the 
uſes according to his power, he is ſeiſed againe in fee ſimple without entrie or claime. 

Secondly, he may revoke part at one time, and part at another, 


Thirdly, If he make a feoffment in fee, or levie a fine, &c. of any part, this doth extinguiſh wo 3 fol. 173. 174. Digge's 
his power but for that pre ; whereas in that caſe the whole condition is extinct. But if it be prom, 23 3 7 
wk of the whole, all the power is extinguiſhed ; fo as to ſome purpoſes it is of the nature cafe, lib. + fol * - xp ui 
of a condition, and to other purpoſes in, nature of a limitation. 


N cis Engleficld's caſe. ; 
Fourthly, If hee that hath ſuch power of revocation hath no preſent intereſt in the land, (2. Roll. Abr. 263. 1. Roll. Abr. 


nor by the ceaſor of the ſtate ſhall have nothing, then his feoffment or fine, &c. of the land is 331.) 
no extinguiſhment of his power, becauſe it is meere collaterall to the land. e e — _ 
Fiftly, By the ſame conveyance that the old uſes be revoked, may new be created or li- r. e , 29 773 
mired, where the former ceaſe i#/o facto by the revocation, without either entrie or claime. 7. Ae . 4: . 
Sixtly, That theſe revocations are favourably interpreted, becauſe many men's inheritances 
depend on the ſame. (1) And here I may apply the aboveſaid verſe: 


Ex paucis dictis intendere plurima poſſis. 


2 ,. 


— 


— 


— — — 


CHAP. 6. Diſcents que tollent Entries. Sect. 38 5. 
DAISCENTS gue DISCENTS which DISCENIS. 


tollent entries toll entries are This word commeth Mirror, cap. 2. ſect. 5. Bracton, 


1 f the Lat en. lib. 5. fol. 370. and 434. 
ſont en deux maners, in two manners, to e, ne word difcen. Brus 34 


. . : dere, id eft, ex loco ſuperiore in Britton, fol. 115- 215. 
ceſt aſcavoir, ou diſ= wit, where the di- inferiorem movere; and in le- id. 88. 5: 


. * . Sid, . . 6 0 
cent eft en fee, ou ſcent is in fee, or in fee Fall underſtanding it is taken R 


: . ; K : when land, &c, after the 
en fee taile. Diſcents taile. Diſcents in fee death of the ancettor is caſt by 
en fee que tollent which toll entries are, courſe of law upon the 

"ry + . 5 heire, whach the law calleth a 
entries ſont, A- as if a man ſeiſed of diſcent. And this is. the 
come home ſeiſie certaine lands or tene- nobleſt and worthieſt meanes 


"Ip . whereby lands are derived 
de certaines terres ments is by another fiom ode 10 anocher, beczute 


ou tenements eſt per diſſeiſed, and the diſ- it is wrought and veſted by 


17. : . he act of | d righ 
un auler diſſeiſie, & ſeiſor hath iſſue, and che act of law, an 114% 


font — e, L. and M. and Roh. 


(1) Some obſervations will be made in the notes to the chapter of Releaſes, on Powers of Revocation, and other Powers de- 
riving their effect from the ſtatute of Uſes. — A reference was made, in note 1, p. 216. a- to this place, for ſome obſerva- 
tions on the doctrine of Conditions precedent, and Conditions ſubſequent» In 1. Eq. Ca. Ab. 108. it is obſerved, © That Conditions 


** precedent are ſuch as are annexed to eſtates, and muſt, at law, be punctually performed, before the eſtate can veſt. A condi- 
tion ſubſequent is, when the eſtate is executed; but the continuance of ſuch eſtate dependeth on the breach or performance 


** of the condition. Though this diſtinftion is often mentioned in courts of equity, yet the prevailing diſtinction there is to 
«< relieve againſt conditions, where compenſation can he made, whether they be precedent or ſubſequent.” This obſervation 


is illuſtrated and confirmed by the caſes collected under the title of Conditions precedent and ſubſequent, in Mr. Viner's 


Abridgment ; — and ſee Francis's Maxims of Equity, p. 44. and Kaims's Princ. of £q- 5 1, 81. ed: 1560. One of the moſt mates» 
rial points of diſcuſſion, reſpecting the doctrine and different operations at law and in equity of Conditions precedent and 
Conditions ſubſequent, ariſes from thole caſes where Conditions are annexed to Dcviſcs, making them void on the marriage of the 

Theſe caſes have frequently been diſcuſſed in our courts. All the learning upon them is to be found 


precedent and ſubſequent, alſo frequently applies to caſcs ariſing on the wefting of portions and legacies made payable at a ſuture 


time. In general, where a legacy, payable at a future time, is charged upon perſonal eſtates only, if the perſon entitled to it 


dies before the time of payment, his perſonal repreſentative will be entitled to it. — On the other hand, it was laid down 


in the caſe of Pawlet v. Pawlet, 2. Vent. 366. 367. that where a legacy is charged upon real eſtate, if the perſon entitled to 


it dies before the day of payment, it ſinks into the land for the benelit of the owner of the inheritance. The ſame rule was 
In Hall v. Teriy, 1. Atk. $02, and Van v. 


. Atk. 5z0- lord Hardwicke ſeems to have thought himſelf bound by this rule, and decreed thoſe caſes accordingiy. 
But in Lowther and Condon, 2. Atk. 130. Sherman v. "Ir 3+ Alk. 319. Hodgſon v. Rawſon, 1. Veſ. 44- his lerdſhip de- 


paited 


„ Cap. 6. Of Diſcents. Sect. 385. 


blood, unto the worthieſt aud . . 13 
n le diſſeiſor ad iſſue et dieth of ſuch eſtate 


dred of the anceſtor, and moruft de tiel eftate ſeiſed, now the lands 
therefore it hath not in the ſe//je, ore les tene diſcend to the iſſue of 


2 2 4 — ments difcendont al the diſſeiſor by courſe 


in the civill law ; for the ei- 7/ue del diſſeiſor per of law, as heire unto 
vilians call him, 6eredem, qui courſe de la ley, come him. And becauſe the 
ex teſlamento ſuccedit in uni- f 5 | 
werſum jus * — But by 1 Et pur law caſt the lands or 
the common law he is only ceo ge la ley mitte tenements upon the it- 


— — ro Bir — 2 les terres ou tene ſue by force of the di- 


agreeth well with the ety- ments ſur [iſſue fer cent, ſo as the iſſue 


— of the word (reine) force del diſcent, i/= coinmeth to the lands 


for heres dicitur ab harendo, JiNt que Fifſue vient by courſe of law, and 
quia qui harezeft heret, hoc ,, & Jes tenements per not by his owne act, 
proximus 1 1 illi cuyus = * 
off bares. as hee that is £97 ſe de ley, et nemy the entrie of the diſ- 


heres, ſanguinis eft hares, & per ſon fait demeſne, ſeiſee is taken away, 
957 _ 5 Lenlrie le diſſeiſee qt and he is put to ſue a 
FW... . + 7 4 Fo _ tolle, & il oft mis de writ of entrie ſur aiſ- 

ſuer un briefed'entre /eijin againſt the heire 


anners. ; 8 12 a "awd 
* 1 mo. ſur diſſeiſin envers of the diſſeiſor, to ro- 
our author, and yet withall le heire le diſjerſcr, cover the land. 
plaine and perſpicuous. de recoverer la ter- 
Now, as a diſcent is the 
worthieſt meanes to come to 7'e *. | PET 
lands, &c. ſo hath the heire more privileges than any that by other order or meanes come 
to the lands, &c. as ſhall appear hereatter. | 
* BraQton, lib. 4. fol. 162. & 209. Nota, In ancient time “if the difſeiſor had beene in long poſſeſſion, the diſſeiſee could 
— fol. 125. Fleta, lib. 4. not have entred upon bim. [a} Likewiſe the diſſeiſce could not have centred upon the feoffee 
=; o. E. g. 21. 1. Aff. 13. 20. of the diſſeiſor, if he had continued a * and a day in quiet poſteſhion. But the law is 
a — As. 432. 9: Aff. 15. 29. changed in both theſe caſes, only the dying ſeiſed being an act in law, doth hold at this day, 
AL. 5. 54: 26. Aff. 12. 21. AN. and this ſeemeth to be verie ancient, for this was the law before the Conqueſt, [3] Porro 


(Ant. 7. b.) 


eee Da 
* 


& Sat 


Nn 


of, 7 . : ag * 
os At. ” . 1 * 8 
VR 


28. 43. Aſliſe 17. ngautem quam maritus fine lite el controverſia ſedem incoluerit, eam conjux et proles fine controvers 
[5] Lamb. explicat. fol. 120. og id poſſidento, fi qua in illum lis fuerit illata viventem, eam heredes ad ſe ( perinde atque is vivus) 


accipiunto. 

Aud one of the reaſons of this ancient law may be, that the heire cannot ſuddenly by en- 
tendment of law know the true ſtate of his title. And for that many advantages follow the 
poſſeſſion and tenant, the law taketh away the entrie of him that would not enter upon 
the anceſtor, who is preſumed to know his title, and driveth him to his action againit the 
hcire that may be ignorant thereot. 


11. H. 7.12. 40. E. 3. 24 _ Et moruſt de tiel eftate ſciſie. To a diſcent that taketh away an entrie, a dying 


ſeiſed is neceſſarie, as here it appeareth ; but a man to other purpoſes may have lands by Git» 
cent, though his anceſtor died not ſeiſed, as hath beene ſaid before. 


E 


FO 484 
_ 
þ 4 o 
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39. E. 4. gard. 16x. 6. H. 4.4. . Des terres ou tenements. That is, of ſuch tenements as be corporeall, and doe lye 
39. E. 3. 36. 16. E. 4. 14. F. N. B. in lixerie, and not of inheritances which lye in grant, as advowlons, rents, commons in 
142-9. 7. H. 4. 12. 5.2. A. p. groſſe, and ſuch like, which bee inheritances incorporeall, and yet are included within 
9+ 21. E. g- 2+ this word (tenements). For diſcents of them doe not put him that right hath to an ac- 
tion; and the reaſon of this diverſitie is, for that houſes Give tor the habitation of men, and 
lands to be manured for their ſuſtenance, and therefore the heire after a diſcent ſhall not be 
moleſted or diſturbed in them by entrie, 


E/t per un auter diſſerſie. The like law is of an abatement or intruſion, and 
of their feoffees, or donees, &c. 


Upon the words of Littleton a diverſitie may be collected, that if a recoverie be had by A. 
agaiutt 


(8. Rep. 101.) 


* .. added in L. and M. and Roh- 


parted from this rule, and perhaps the general rule, as it row ſtands, is, That when a legacy is given, charged upon a real 
or a mixed eſtate, and payable at a future time, and there are no exprets words in the will to make it immediately a veſted 
intereſt ; there, if a ſtronger implication to the contrary docs not ariſe from the other parts of the will, the court 
conſiders its being ſo charged, and /o payable, as circumſtances amounting to an implication, that the teſtator's intention was, 
that it ſhould not v till the time in which it is made payable. Moſt clearly it is in the teſtator's power to make it immediately 
veſted and tranſmiſſible, though charged upon a real or mixed eſtate, and payable at a future time, by uſing expreſs words to 
indicate his intention that it ſhould be ſo ;—and if this can be done by exprels words, there cavnot, I conceive, be any reaſon 
why it may not be equally done by implication. Therefore, if there are any circumſtances or exprettions in a will, from which 
the implication, that it was the teſtator's intention to make it immediately a veſted legacy, is ſtronger than the implication 
to the contrary, which ariſes from its being charged upon a real or a mixed fund, and payable at a tuture day, it is to be 
conſidered as a veſted and tranſmiſſible intereſt, notwithſtand ing thoſe circumſtances. It may farther be obſerved, that the 
rule laid down in Pawlet's caſe cannot be conſidered as a poſitive rule of law or «qu ty, but merely as a rule of conſtruction 
and being ſuch, muſt neceſſarily be inapplicable to every c-ſe where the implication, which it tends to eſtabliſh, is repelled 
by a ſtill ſtronger implication ariſing from other circumſtar.ces. Perhaps it is not going too far to lay, that much of the dif- 
ficulty attending the conſtruction of wills is owing to this circumſtance, that rules, or rather piccedents of conſtruction, are too 
often confounded with poſitive or fixed principles of law or equity. 

For the difference between the common- law doctrine of conditions, and that of the civil law and canon law, fee the ſecond 
part of Fulbeck's Parallel, th Dialogue. 

In the former part of theſe notes, ſome obſervations were made on the leading points of th? doftrine of mortgages. The 
reader will find every thing relating to that comprehenſive ſubject, collected with great indullry and wgcuuity, in a recent pub- 
lication on the Law of Mortgages, by Mr. Powell | 


. 
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againſt B. and before execution B. die ſeiſed, this diſcent ſhall not take away the entrie of the (6. Co. gi. b.) 

recoveror. But if after execution R. had diſſeiſed the recoveror and died {iſed, this diſcent 33- E. g. tit. g. Entrie conge gr; 

ſhall take away the entrie of the recoveror within the expreſſe words of Littleton : and ſo it 15, F. 3. quare Imp. 139. 27. b. 

is in caſe of a ſine. 3- 88. 9. H. 6. 49- 21. H. 6. 17. 
"wo" . TH . 6 4 4 3- E. 

() A recoverie is had ayainſt tenant for life, where the remainder is over in fee, tenant 5 g. 

for life dieth, he in remainder entreth before execution, and dieth ſeiſed, the entrie of the re- 5- H. 

coveror is lawfall, becauſe he is privie in eſtate ; otherwiſe it is if the diſcent had beene after (% 5- 

execution. f 

A. recovereth an advowſon againſt B. in a writ of right, and hath judgement finall; the 46. E. 3. quare Imp. 139. 

incumbent dieth ; B. by uſurpation preſents to the church, and his clarke is admitted and in- | 

ſtituted; B. dieth : A. is put out of poſſeſſion, and the heire of B. is not ſo bound by the judge- 

ment either in blood or eſtate but that he ſhall preſent; (o) B. levies a fine to A. of an ad- 2 8. E. 2. quare Imp. 166, 

vou ſon to him and his heires; after the church becomes void; B. preſents by uſurpation, and (6. Co. 48.) 

his clarke is admitted and inſtituted : this ſhall put A. the conuſee out of poſſeſſion. And the 

reaſon of theſe two caſes is, for that at the common law; everie preſeatation to a church did 

put the rightfull patron out of poſſeſſion, and did put him to his writ of right, whether the 

preſentation were by title or without, and therefore albeit the uſurpation were in both the 

ſaid caſes before execution, yet 1t put the rightfull patron out of poſſeſſion, So note a diver- 

ſitie betweene a recoverie of land, and of an advowſon. 


L'entrie le diſſeiſee eſt tolle. (i) Here is one of the privileges which the law giveth 
to the heire by diſcent of houſes and lands. : | 
(p) At the common law if the difſeiſor, abator, or intrudor had died ſeiſed ſoone after the (f) L'eſtatute de g2.H: 8. cap. 3g 
wrong done, the difſeiſee and his heires had been barred of his and their entrie without any ( \ - . 426. 
time limited by law; but now by the ſtatute () made fince Littleton wrote, it is enacted, that 8 
except ſuch diſſeiſor hath been in the peaceable poſſeſſion of ſuch mannors, lands, &c, whereof 
he ſhall die ſeiſed by the ſpace of five yeares next after ſuch difſeilin, &c, without entrie or 2 
continuall claime, &c. that there ſuch dying ſeiſed, &c. ſhall not take away the entrie of ſuch Fl. Com. 47. in Wimbeſhe's caſe, 
perſon or perſons, &c. But after the five yeares the difſeiſee muſt take ſuch continuall claime 
as our author hath taught us, the learning whereof is neceſſarie to be knowne. And it is 
ſaid that abators and intrudors are out of this ſtatute, (2) becauſe the ſtatute is penall, and . 
tends ovly to a diſſeiſor, and that was the moſt common miſchiefe. Et ad ea quæ frequentiis 
accidunt jura adaptantur. : 5 

The ſeoffes of a diſſeiſor is out of the ſaid ſtatute, and remaines as at the common law. (11. Co. 46. Mo. 151.) | 
But to a diſſeiſor, the ſtatute is taken favourably for advancement of the ancient right: for Mich. 4. & 5. Eliz. Dier 219.2c6 
whether the diſſeiſin be without force, or with force, it is within the ſtatute. And albeit the 
ſtatute ſpeake of him that at the time of ſuch diſcent had title of entrie, &c. or his heires, 
yet the ſucceſſors of bodies politique or corporate, ſo you hold yourſelfe to a diſſeiſin, are (Poſt. 246. a.) 
within the remedie of this ſtatute, for the ſtatute extendeth cleerely to the predeceſſor, being 
difleiſed ; and conſequently without naming of his ſucceſſor extendeth to him, for he is the 
perſon that at the time of ſuch diſcent had title of entrie. 

But if a man make a leaſe for life, and the leſſee for life is difſeiſed, and the diſſeiſor die 
ſeiſed within five yeeres, the leſſee for life may enter; but if he die before he doth enter, it is Vide Pl. Com. 47. ubi ſupras] 
{aid that the entrie of him in the reverſion is not lawfull, becauſe his entrie was not lawfull 
upon the difleiflor at the time of the diſcent, as the ſtatute ſpeaketh. But if leflee for life 
had died firſt, and then the diſſeiſſor had died ſeiſed, he in the reverſion had beene within the 
remedie of the ſtatute, becauſe he had title of entrie at the time of the diſeent, as the ſta- 
tute ſpeaketh, and ſo within the expreſſe letter of the ſtatute, albeit the diſſeiſin was not im- 
mediate to him, and the like is to be ſaid of a remainder, &c. 


Briefe d'entrie ſur diſſeiſin, Breve de ingreſſu ſuper diſſeiſinam. Of x. N. B. 191. 
this writ ſomewhat ſhall be ſaid in the next ſection. 
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home eſt diſſeifie, et bee diſſeiſed, and the continueth in fee, and difſeiſe 
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9 font—eſft, L. and M. and Roh. 


(i) The outlines of the doctrine contained in this chapter are thus ſummarily mentioned by Lord Chief Baron Gilbert, in his 

Law of Tenures, p. 21 :—*© When any man is diſſeiſed, the diſſeiſor has only the naked poſſeſſion, becauſe the diſſeiſee may 

enter and evict him; bur againſt all other perſons the diſſeiſor has a right, and in this reſpect only can be ſaid to have the right 

br of poſſeſſion, for in reſpe to the diſſciſee he has no right at all. But when a deſcent is caſt, the heir of the diſſeiſor has jus 

jo Pofſeffionis, becauſe the diſſeiſee cannot enter upon his poſſeſſion and evict him, but is put to his real action, becauſe the free- 
hold is caſt upon the heir.” 


4 a And ſo are the dontes and feoffees of the diſſeiſor, for they come by title, though tis a deſeaſible one. Note to the iith 
tion. 
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13. H. 4. 8. 9. 33. H. 6. 3. b. 
per Moyle. 34, H. 6. 11. a. per 
Curiam. Vide Sect. 393 

(Ant. 206. b.) 


13. E. z. Br, tit. Entrie Cong. 127. 
(Poſt. 241. a. ſect. 393.) 


(Sect. 408. F. N. B. 192. d.) 


19. H. 6. 56. 9. H. 5. 9. 


Bracton lib. 5. fol. 219. b. & 318. 
Brit. fol. 264. 265. Fleta, lib. 5. 
cap. 35- 5. E. 3. 216. 

(*) 22. E. 3. 1. b. 7. E. 3. 25+ 
F. N. B. 198. 
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14. H. 4. 40. 
(6. Co. 9. b.) 


[«] Marlebr. cap. 29. 24. E. 3. 
70. 


Cap. 6. 


the diſcontinuee, and dieth 


Of Diſcents. 


Sect. 386. 
diſſeiſor 


le diſſeiſor dona meſme 

terre a un au- 
ter en le taile, et 
le tenant en le taile 
ad iſſue et moruſt de 
tie eflate ſciſie, et 
[iſſue enter; en ceſt 
caſe Penter le diſſeiſee 
eſt tolle, et il eft mis 
de ſuer envers I iſſue 
de le tenant en taile 


giveth the 


ſeiſed, this diſcent ſhall not 
take away the entrie of the 
diſſeiſee, ber the diſcent of the 
fee ſimple is vaniſhed and 
me, by the remitter; and al- 
beit the iſſue be in by force of 
the eſtate taile, yet the donee 
died not ſeiſed of that eſtate, 
and of neceſſitie there muſt be 
a dying ſeiſed, as hath beene 
ſaid, which is a point worthy 
of obſervation, and implyeth 
many things. 
En ceft caſe Pen- 


trie le diſſeiſee eſt tolle. 


ſame land to another 
in taile, and the tenant 
in taile hath iſſue and 
dieth of ſuch eſtate 
ſeiſed, and the iſſueen- 
ter; in this caſe the en- 
trie of the diſſeiſee is 
taken away, and he is 
put to ſue againſt the 
iſſue of the tenant in 
e. un briefe d' entre ſur taile a writ of Entrie 
If a difleifor make a gitt . 


. * by 
in taile, and the donee hath diſſeiſin “. fur 4 Egan. 


iflue and dieth ſeiſed, now 1s the entrie of the diſſeiſee taken away; but if the iſſue die without 
iſſue, ſo as the eſtate taile which diſcended is ſpent, the eutrie of the diſſeiſee is revived, and 
he may enter upon him in the reverſion or remainder. | 

So if there be grandfather, father and ſon, and the ſon diſſeiſeth one, and infeoffeth the 
grandfather who dec leiſed, and the land diſcendeth to the father, now is the entrie of the 
diſſeiſee taken away; but if the father dieth ſeiſed, and the land deſcendeth to the ſonne, 
now is the entrie of the diſſeiſee revived, and he may enter upon the ſon, who ſhall take no 
advantage of the diſcent, becauſe he did the wrong unto the difleiſee. But in the caſe above- 
ſaid ſome have ſaid, that where after ſuch diſcent to the father, he made a leaſe to the fon 
for terme of another man's life upon whom the diſſeiſee entred, that the ſon brought an 
aſſiſe and recovered; and the reaſon that hath beene yeelded is, for that the fon had not the 
fee ſimple which he gained by diſſeiſin, but is a purchaſer of the free-hold only from the 
father, and the diſcent remaine not purged. Contrarie it were, as it is there ſaid, if the 
ſon were heire to the diſcent, But the booke cited there in Firzherb. tit. title placit. G. doth 
not warrant that caſe, and I hold the law to be contrarie, //z. that the difleiſee in that caſe 
ſhall enter upon the diſſeiſor, aſwell as if the father had conveyed the whole fee ſimple to the 
ſon, for in that caſe alſo the diſcent to the father is not purged, If a diſſeiſor make a leaſe 


to an infant for life, and he is diſſeiſed, and a diſcent caſt, the infant enters, the entrie of 


the diſſeiſee is lawfull upon him. More ſhall be ſaid of the like matter in this chapter here- 
after in his proper place, Se#. 393. 395. 


Briefe dentrie ſur diſſeiſin, Breve de ingreſſu ſuper diſſeiſinam. 
This writ lieth only upon a diſſeiſin made to the demandant or to ſome of his anceſtors, and 
of this writ there be foure kindes. The firſt is a writ that lieth for the diſſeiſee againſt the 
diſſeiſor upon a diſſeiſin done by himſelfe, and this is called a writ of entrie in the nature of an 
aſſiſe. The ſecond is a writ of entrie ſur diſſeiſin en le per, whereof Littleton here ſpeaketh, for 
the heire diſcent is in the per by his anceſtor: ſo it is if the diſſeiſor make a feoffment 
in fee, a gift in tajle, or a leaſe for life, for they are in the per by the diſſeiſor. (*) The third 
is a writ of entrie ſur diſſeifin en le per & cui; as where A. being the feoffee of D. the diſſeiſor 
maketh a feoffment over to B. there the diſſeiſee ſhall have a writ of entrie ſur diſſeiſin of lands, 
&c. in which B. had no entrie but by A. to whom D. demiſed the ſame, who unjuſtly and 
without judgement diſſeiſed the demandant. Theſe are called gredus, degrees, which are to 
be obſerved, or elſe the writ is abatable ; for cut natura non facit ſaltum, ita nec lex. 

The fourth is a writ of entrie ſur diſſeiſin in le paſt, which lieth when after a diſſeiſin the 
land is removed from hand to hand beyond the degrees; and it is called in le poft, becauſe the 
words of the writ be, poſt diſſciſinam quam D. injuſte, c. fecit, Ec, The formes of theſe writs 
you ſhall read in the Regiſer and F. N. B. and therefore it were needleſſe to recite them here, 


So then a degree 1s of two ſorts; either by act in law, whereof Littleton here putteth an example 


of a diſcent, or by act of the partie, Dy lawfull conveyance, as is aforeſaid. But it is to be 
underſtood, that at the common law, it the lands were conveyed out of the degrees, the de- 
mandant was driven to his writ of right, in reſpect of ſuch long poſſeſſion in ſo many men's 
hands, which the law doth ever reſpect and favour. And therefore by the ſtatute (a) of 
Marlebridge, the writ of entrie in le poſt is given: Proviſum eff etiam qudd ff alienationes illæ 
de quibus breve de ingreſſu dari conſuewit, per tot gradus fiant, per quot breve illud in formd pris 
aſitata fieri non poſfit habeant conguerentes breve ad recuperandam ſeiſinam ſuam fine mentione 


& aduum, 


Cc. added in L. and M. and Roh, 


0 

; 
a 
* 
Y 
4 


Lib. 3. Of Diſcents. Sect. 387. 


graduum, ad cnjuſcunque manus per hujuſmodi alienationes res illa devenerit, per breve originale, 
& pr commune conſilium domin! regis inde providendum, c. (1) 


,* 3 


{ow it is necetiarie to be knowne, what doth make a degree, Firſt, no eſtate gained by 
wrong doth make a degree, and therefore neither abatement, intruſion, or diſſeiſin upon dit- ſupra. Fleta, ubi ſupra. 4. E. 3. 
{cilin, doth make a degree, Neither doth everie change by lau full title worke a degree, as if brew. 790. 21. II. 6. 8. 

a bilhop or an abbot, or the like, diſſeiſe one and die, where his ſuccetlor is in by lawtull title; 

for though the parſon be altered, yet the right remaines where it was, z. in the church, and (2. Inſt. 155. Stat. Marl. go Poſt. 
both of them ſeiſed in the ſame right, er. in the right of the church, and therefore in that verie Ste. 413.) 

cale Bracton [V demands the queition, An faciunt gradum de abbate in albatem ficut de harcde 1 lib. 4 fol. 321. 66 
in beredem ? Et widetur quod non magts quam in computatione deſcenſs, quia et i alternatur per- of 11. * "bs N 
ſoma, nou propter hoc alternatur dignitas, ſed ſemper manet. And herewith agreeth [e] Fleta. (e] Fleta, lib. 5. cap. 3 1. 3. H. g. 

Allo an eſtate made to the king doth make no degree, and therefore if a difleitor by deed enirie 11. 22. E. 3. 7. 
inrolled convey the land to the king, and the king by his charter granteth it over, the diſ- I. N. B. 191. K. 
ſeiſce cannot have a writ of entrie in le per & cui, but in le poſt, for the king's charter is ſo * 318. a.) 1 
hig hi a matter of record, as it maketh no degree. r... 

Alſo an citate of a tenant by the curteite, or of the lord by eſcheat, or of an execution of an 
uſe, by the ſtatute of 27 H. 8. or by judgement, or recoveric, or of any others that come in 
in the Po, worke no degree. [4] But a tenancie in dower by aſſignement of the heire doth 
worke a degree, becaute the is in by her huſband ; but aſſignement of dower by a diſſeiſor 
worketh no degree, but is in the Poſe, as bereaſter ſhall be ſaid in his proper place. 

\When the degrees are patt, ſo as a writ of entrie in the Y doth lye, yet by event it may 
be brought within the degrees againe; as if the diſſeiſor infeolle A. who infeofies B. Who in- 5: H. 7. 6 
tcodes C. or it the diſſciſor die ſeiſed, and the land diſcend to A. and from him to C. now are 
the degrees paſt ; and yet if C. infeoffe J. or B. now it is brought within the degrees againe. 

If the diſicifor make a leaſe for lite, the remainder in fee, tenant for lite dieth, he in the 
remainder is in the Per, becauſe he now claimeth immediately from the dilleiſor, and both 
theſe eſtates make but one degree. (2) | 

Note, there bee divers other writs of entrie befides' this writ of entric fur diſſeiſin, where- 
of Litl-ton here tpeaxes ; as a writ of entrie ad terminum qui preeteriit, in caſu proviſo, in con- 
femili caſu, ad communem legem, fine afſenſu capituli, dum fruit infra ætatem, dum non Fuit com- 
pos mentis, cui in vita, ſur cui in vitd, intruſion, cifſavit, and the like; and that which hath 
becne laid of one, may be applyed to all. 


Sect. 387. 


Bracton, ubi ſupra. Britton, ubi 


[4] 36. H. 6. dower go. 


30. E. 3. 27. 


(F. N. B. 192. a.) 


(8. Rep. 86.) 


F a diſſeiſor make a leaſe Dier 8. El. 2. 233. 7-H. 4. 46. 


FE T nota, que en 

tiels diſceuts que 
tollent entries, il co- 
vient que home mo- 
ruſt ſeifie en fon de- 
meiſne come Ge fee, 
eu en ſon demeſne 
come de fee tatle. Car 
un morant ſeiſie pur 
terne de vie, ne pur 
terme d'outer vie, ne 
ungut z folieut entre“. 


ND note, that in 
ſuch diſcents 
which take away en- 
tries, it behoveth that 
a man die ſeifed in his 
demeſne as of fee, or 
in his demeſne as of 
fee taile. For adying 
ſeiſed for terme ot 
life, or ſor terme of 
another man's liſe, 
doth never take away 


to a man and to his heires 
during the lite of J. S. and 
the letice dieth, living J. S. 
this ſhall not take awa 
the entrie of the diſleilce, 
becauſe he that died ſeiſed 
had but a freehold only, and 
heires in that cafe were added 
to prevent the occupant, for 
the heire in that caſe ſhall not 
have his age, as it was adjud- 
ged in [4] Lamb's cafe (3). 

But it hee in the reverſion 
diſleiſe his tenant for lite, 
and dieth ſeifed, this diſcent 
{hall take away the entric of 


8. H. 4.15. 
17. E. g. 48. 11. H. 4. 42. 
(1. Rep. 140. b.) 


2 Hast. Al. 


[4] Paſch. 16. Eliz. in communi 
banco. 

(Ant. 41. b.) 

3. E. g. tit. Entr. Cong. 

58. F. N. B. 145. m. 

9. H. 7. 23. as 


an entry. the tenant for life (4). 


Su it is if there be tenant for life, the remainder in taile, the remainder in fee, and tenant © 
in taille diſlciteth the tenant for life and dieth ſeiſed, this fall take away the entrie of the te- (599 338] 
nant tor lite. 

But if the king's renant for life be diſſeiſed, and the diſſeiſor die ferfed, this diſcent ſhall 8 3. 
not take away the entrie of the leſſee for lite, becauſe the diſſeitor had but a bare eflate of (36s $48 4+] 
trec}.old during the lite ot the leflee, and Litileton ſuith, that a difcent of an cltate for terme 
ot another man's hte ſhall not take away an entrie (5). 


En ſon demeſne come de fee. 


9. H. 3.25. 


If an infant bee diff. ifed, and the diſſeiſor die 
ſeiled, 
a * Sc. added J.. and M. and Roh. 

) The different degrees of title which a perſon diſpoſſoſſing another of his lands acquires in them in the eve of the law (indepen- 
deatly of any anterior right), according to the length of time and other circumſtances which intervene from the time tuch diipotſetiion 
1s made, form different degrees of preſumption in tavour of thetitle of the diſpoſſeſſor; and in proportion as that preſumption cncicaſes, 
his title is ſtrengthened 3 the modes by which the poſſeſſion may be recovered vary; and more, or rather different proof is required 
from the perſon diſpoſtefled, to eftablith his title to recover. Thus if A. is dilleifed by B. while the poſſetſion continues in B. it is a 
mere naked poſeftion, unſupported by any right, and A. may reſtore his poſſeſſion, and put a total end to the poſſeſlion of B. by an 
entry on the lands, Without any previous action: if B. dies, the poſleiſiou deſcends on the heir by at ot law. In this caſe the heir 
como: ty the land by a lawful title, and acquires in the eye of the law an apparent right of poſt ion; which is fo far good againſt the per- 
fon qdulleiſed, that he has loft his right to recover the poſſellion by entry, and can only recover it by az at:on at lr, The actions uſed 
in theſe cafes are called Poſſeſſory Actions, and the original writs by which the procecdings upon them are inſtituted, are called Writs of 
Entty, But if A. permits the poſſeſſion to be with-held from him beyond a certain period of time without claiming it, or ſuffers judg= 
ment ina poſſ.Norv Action to be given againſt him by default, or upon the merits or if, being tenant in tail, he mares u diſcontinuance; 
in all thefe caſes, E. title inthe eye of the law is ſtrengthened, and A. can no longer recover by a poſictiory action, aud his onty remedy 
then is by au action on the right, Theſe luſt actions are called Droure! 47ons, in contradiftinction to Pofoffory Aions, They are 
the ultimate reſouice of the perſon diſſciſed ; ſo that if he fails to bring his writ of right within the time limited for the bringing 
ot ſuch writs, he is 1emedileſs, and the title of the diſpoſſeſſor is complete. The original writs by which dro/tyrc! actions are 
inſtituted are called Writs of Right. The dilatorinefs and nicetics in theſe proceſſes, introduced the Writ of Ailize, The 
invention of this proceeding is attributed to Glanville, chief juſtice to Henry II. (See Mr. Reeves's Hiſtory of the Engliſh Law, 
Part I. ch. 3.) It was found fo convenient a remedy, that perions, to avail themſelves of it, frequently ſuppoſed or admitted 
temielves to Le dilteifed by acts which did not in ftriftneſs amount to a diflethn, This diſſeiſin, being ſuch only by the will of the 
party, is called a % by elefion, in oppoſition to an atual dei it is only a dilleitin as between the diſteifor and the diſleiſce, 
the dillcifce ſtill continuing the frecholder as to all perfons but the diteiſor. The old books, particularly the Reports of Allize, when 
they mention dilleifins, generally relate to thoſe cuſes where the owner admits him{elf diſſciſed (See 1. Burr. 111. and fce Bract. lib, 4. 
cap. 3.). As the prouceiles upon writs of entry were ſuperſeded by the atiize, ſo the allize and all other real actions have been ſince 
ſuperſeded by the modern proceſs of ejettment. This was inttoduced as a mode of trying titles to lands in the reign of Henry VII. 
From the eaſe and expedition with which the proceedings in it are conducted, it is now become the general remedy in theſe cates. 
Booth, who wrote about the end of the laſt century, mentious real a\tiuns as hen worn out of vſe, It is rather ſingular that this ſhould 

the caſe, as many caſes muſt frequently have occurred in which a writ of ejectment was not a ſuſhicient remedy. Within theſe few years 
paſt ſome attempts have been made to revive real actions: the moſt remarkable of theſe are the cafe of Tiffen v. Claike, reported in 
3. Wi, 419. 41. and that of Carlos and Shuttlewood v. lord Dormer, The writ of ſummons in this laſt cafe is dated the 1K day 
of December. 1775. The ſummons to the four knights to proceed to the election of the grand ailize, is dated the 22d day of May, 
1-*%09, To this ſummons the theriff made his return; and there the matter reſted, The laſt inſtance in which a rcal action was uſed, 
is the cale of Sidney v. Perry, All theſe were actions on the right, That part of Sir William Blackſtone's Commentary which 
treats upon real actions, is not the leaſt valuable part of that excellent work, | 

(2) Booth, in his Real Actions 191, makes the firſt degree to couſiſt in the original wrong; but fir Henry Finch 262, and Mr. Juſ- 
tice Black ſtoae, vol. 3. ch. 10. agree with fir Edward Coke. Abatement, difſcifin, elchcat, recovery, election, tuccethon, dower, judg- 
ment, and a third, and every ſubſequent icoflment, are ia the Poſt. Finch ibid. 

(3) Sce note 4, Page 241. a. 9 
(4) But it zi not take wwny the entry of anger; for as to lim it is but the ute, for life fill, a fictitious net true d, Cendible 
efl tr. Lord Nott. MS. | 


(5) This is by reaion of the king's prerogative, that liv cannot ve d:zciled. Sce Hob. 322. 
K | 
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Lib. 3. Cap. 6. Of Diſcents. 


Sect. 388, 389. 


Temps E. 1. Reliefe 12. Dier 14. ſeiſed, and after the infant commeth to full age, and the heire of the diſſciſor die before 


Eliz. 308. 40 E. 3. 9. b. he entreth, albeit he died not ſeiſed of an actuall feifin (1), but of ſeiſin in law, yet that dying 
(*) 24. E. g. 47. ſeiſed ſhall take away the entrie of the difſeiſee, (“) And yet in pleading the ſecond heite 
(8. ed. 99.— ſhall (as hath beene ſaid) make himſelfe heire to the diſſeiſor, and that land ſhall not be re- 


covered in value for the warrantie made of other lands by the firit heire ; but though the 
firſt heire had but a ſeifin in law, yet he is within the words of Litton, tor he was ſcited aud 
died ſeiſed in his demeſne as of fee. 


Seck. 388. 


ND therefore if a diſ- 7 TEM, un diſcent ALSO, a diſcent of 


ſeiſor make a leaſe . 
for yeares, and die ſeiſed de reverſion, ou a reverſion, or 


of the reverſion, this diſcent de remainder, ne un- of a remainder, doth 
_— —_ lee, hae ques tollent entrie *. not take away an en- 


died ſeited of the fee and /in que en tiels ca- trie. So as in thoſe 
franktenement, Like law it fo que tollent en- caſes which take a- 
is if the land be extended ; R a 1 
upon a ſtatute, judgement, or ies Per force de dli- way entries by force 
recognizance, and fo it is n ſerfs, il covient que of diſcents, it be- 
caſe of a remainder. 


But if he had made a leaſe Celuy que moruſt ſci- hoveth that hee di- 
for life, and die ſeiſed of the fze ad fee ef frank- eth ſeiſed of fee and 


mg iq gan ape tenement al temps de freehold at the time 


the diſſeiſee, for thut though /in mordnt Þ, ou fee of his deceaſe, or of 


he had the tee, yet he had not fgiſe of t-ankrenement fee taile and free- 
the franktenement. (2) 


So it is of a tenant in al temps de ſon mo- hold at the time cf 


taile, mutatis mutandis ; and rant, ou auterment his death, or other- 
note, the law doth ever give 


great reſpect to the eſtate of tiel diſcent ne tolle wiſe ſuch diſcent doth 


trechold, though it be but for entre. not take away an en- 
terme ot life. trie. 


If a diſſeiſor make a leaſe for terme of his own life, and dicth, this d'ſcent ſhall not take 
away the entrie of the diſſeiſce; for though the fee and frunktenement diſcend to the heire of 
the difleiſor, yet the diſſeĩſor died not ſeifed of the fee and franktenement : and Litticion ſaith, 
that unleſſe he hath the fre and franktenement at the time of his deceaſe, ſuch diſcent ſnall 
not take away the entrie. (3) 


Vide ScQt. 302. 393 


Sect. 389. 


this it appear- JTE M, come e/t dit ALSO, as it is ſaid of 


eth, that a dit- 4 
cent in the collateral e 


diſcents que diſcents which diſ- 


line doth take away drſcendont al iſſue de cend to the iſſue of them 


an enttie, as well es in 


he nell. ceux que moront ſciſies, which die ſeiſed, &c. the 
Meront ſeifies, Sc. meſme la ley ft fame law is where they 
Cc. Here (c.) im- lou ts n'ont aſcun ſue, have no iſſue, but the 
plieth fee ſimple, or mes les fenements di- lands difcend to the bro- 
tec taile, ſeendont al frere, foer, ther, ſiſter, uncle, or 
uncle, ou auter co/in de other coulin of him 


celuy que moruſt ſeſſie T. which dieth ſeiſed. 


Sect. 


Cc. added in L. M. and Roh. + or fee taile et franktenement al temps de ſon morunt, not in L. and M. nor Roh. 


+} Sc. added L. and M. and Roh. 


(1) See 1. Rep. 140. temp. Edww. The cldiſi ſon befere entry died without iſſue, the youngeſt avill pay lets reliefs, for the death of his 
Father and the death of his brother 5 for they both were tenants to the lord. So note, the Mu of a porion [r1ſced of a feifin in lax, ts a 


 efiſcent to entitle the lord to relief Thorp and Wilhy, the grandfather leaſed for life and die. The father makes a teoffment of 
Blue Acre with cwarranty, the fon Hall not render in value the term of which the reverfion di funds ihn him, becauſe the father hud 


only a ſeifin in law. 24. E. 3. 47. L. Nott. MS, 

(2) The neceflity that there ſhould be a tenant to do the feudal duties, and the notoriety of title which the diſſeiſor acquired by being 

rmitted to continue during his life in the peaceable poſſeſſion of the fee, and to die ſciſed of it, are the grounds upon which the law 
is induced to defend the poſſeſſion of the heir of the diffeiſor from the entry of the difſeiſee, and to leave the dificitee to his remedy by 
action. But when the diſſciſor parts with the freehold, there is no vacancy in the potlethon ; and the poſſeſſion of the difleifor, and con- 
ſequently the notoriety of it, is loſt, Thus the principles which apply to the diſcent of an eſtate in poſſeſiion, do not apply to the 
diſcent of an eſtate in remainder or reverſion expectant on an eſtate of freehold. But they apply when the particular eſtate is only for 
years ; a tenant for vears being conſidered merely as the bailiff of the frecholder, and to hot the poſleflion for him. ; 

(3) But ſuppoſe the diſſeiſor in this caſe had conveyed the eſtate to the uſe of himſelf for life, remainder to the uſe of his firſt and 
other ſons in tail, with the immediate reverſion or remainder to himſelf in fee, and that he died without iflue living at the time of his de 
ccaſe ; it ſeems to be a queſtion, whether he is to be conſidered as ſeiſed in fee at the time of his deceafſe, fo as to entitle his wife to 
dower. Sce Cordall's caſe, Cro. El. 315. Hooker v. Hooker, Caf, temp. Hardw. 13. Duncomb. v. Duncomb, 3. Lev. 447. In the latter 
caſe, between the eſtate of the tenant for life, and the limitation to his firſt and other ſons, there was interpoſed an e tate to truſtees dur ing 


the life of the tenant for life, for preſerving the remainder to the ſons. This was held to be a veſted eftate, and that it prevented the. 


wife from dower; and lord Hardwicke in Hooker v. Hooker admitted this reatoning. The paſſage in the text aud the three 
caſes cited above were mentioned, aud great ſtreſs laid upon them, in the caſe between the hei and next of kin of the late lord Themond. 
In that caſe, lord Thomond being tenant for life, with remainder to his firſt and other ſons in tail male, with the immediate reverſion ex- 
pectant thereupon to himſelf in fee, paid off a ſum of 18, oool. charged upon the eſtate under the truſts of a tern of years ; and afterwards 
dicd inteſtate, and without iſſue. Now it is a rule in equity, that when a perſon, having a partial eſtate in land, is entitled tou tum of money 
charged upon it, his right to the money does not merge in the land, but he may keep it as a ſubſifting charge on the cllate; and in 
ſome eaſes, if he makes no particular diſpoſition of it in his life-time, it goes upon his decenſe to his perlonal repreſentative, 
ground, it was contended that lord Egremont, upon whom the eſtate detcended at lord Thomond's 
eftate charged with the 18,0001, for the beneſit of the inteſtate's repreſentatives. To this it was ante 
at the time of his decenfe, ſeiſed of an eſtate for life, with the immediate reverſion in fee; vet as 
of his deccaſe, and his heir at law immediately u 


Upon this 
deceate as his heir at law, took the 
ered, that thu” lord Thomond was, 
\ he had no children living at the time 
aſe | on his deccaſe took the lands in fee ſunple iu polleflion by deſcent, he was to be con- 
ſidered as ſeiſed of an eſtate in fee fimple in po efion, and conſequently that the 18,0001, was to be conſidered as merged in the inhe— 
ritance. But lord chancellor Bathurſt, befor: whom the cauſe was heard, was of opinion, that lord Thomond was to be cont” 
dered as ſeiſed only for life, and that of courſe his lordſhip's perſonal repreſentatives were entitled to the 18,0001. | 
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Lab. 3. 


JTEM, / ſoit 
ſeignior et te- 
nant, et le tenant 


foit diſſeiſie, et le diſ- 


ſeiſor aliena a un au- 
ter en fee, et | alienee 
devie ſans heire, et 
le ſeignior enter come 
en ſon eſcheat: en 
ceſt caſs le diſſeiſee 
poit enter fur le 
ſeignior, pur ceo que 
le ſeignior ne vient 
a la terre per dif- 
cent, mes per vo 
Aefeheat. 


hcire of the diſſeiſor dicth 


JTEM, % home 

ſerfie de certaine 
terre en fee, ou en 
fee taile, ſur condi— 
tion de render cer— 
taine rent, ou ſur au- 
ter condition, coment 
que fiel tenant ſeifre 
en fee, ou en fee taile, 
moruſt feiſie, uncore 
f le condition foit 


enfreint en lour ves, 


ou apres lour deceaſe, 


ceo ne tollera pas len- 
trie del feoffor, ou 
del donor, ou de lour 
berres, pur ceo que 
le tenancie eſt charge 


Of Diſcents. 


Sect. 390. 
ALSO, if there bee 


lord and tenant, 
and the tenant be 
diſſeiſed, and the diſ- 
ſeiſor alien to another 
in fee, and the alie- 
nee die without iſſue, 
and the lord enter as 
in his eſcheat: in 
this caſe the diſſeiſee 
may enter upon the 
lord, becauſe the 
lord commeth not 
to the land by diſ- 
cent, but by way of 
eſcheat (1). 


Sect. 390, 391. 


LE diffeiſee poit en- 

ter ſur le ſeig- 
Nior, Oe. For albeit the 
alienee of the diſſeiſor die ſei- 
ſed, and the lord by eſcheat 
commeth to the land by act 
in law, yet becauſe the land 
diſcendeth not to him, the en- 
trie of the diſſeiſee in reſpect 
of the eſcheat ſhall not be ta- 
ken away. For a dying ſeiſed, 
and a diſcent, and not a dying 
ſeiſed and an eſcheat, doth 
take away the entrie: for (as 
hath beene ſaid) the diſcent is 
the worthier title. But in that 
caſe, if the lord by eſcheat 
die ſeiſed, and the land diſ- 
cend to his heire, that diſcent 
ſhall take away the entrie of 
the diſleiſce. So it is if the 
diſſeiſor die ſeiſed, and the 


without heire, the diſſeiſee cannot enter upon the lord by eſ- 


Sect. 391. 
LSO, if a man be 


ſeiſed of certain 
land in fee, or in fee 
taile, upon condition 
torendercertain rent, 
or upon other condi- 
tion, albeit ſuch te- 
nant ſeiſed in fee, or 
in fee taile, dieth 
ſeiſed, yet if the con- 
dition bee broken in 
their lives, or after 
their deceaſe, this 
ſhall not take away 
the entrie of the fe- 
offor or donor, or of 
their heires, for that 
the tenancie is char- 


cheat. So as there is a diverſitie as touching the diſcent, when after a diſcent caſt, the iſ- 
ſue in tale dieth without iſlue, and when after a diſcent caſt, the heire in fee ſimple dieth 
without heire ; for he in the reverſion, or remainder, upon a ſtate tale claimeth in above 
the ſtate taile, but the lord by eſcheat claimeth in under the heire in fee ſimple, 


PON theſe two fſec- 

tions is to bee obſerved 
a diverſitie betweene a right, 
for the which the law giveth 
a remedie by action, and a 
title, tor the which the law 
giveth no remedie by action, 
but by entrie only (2). For 
example, the feoffee upon 
condition in this caſe hath 
a right to the land, and there- 
fore his entrie may be taken 
away, becauſe hee may recover 
his right by action; but the 
feoffor or donor that hath 
but a condition, his title of 
entrie cannot be taken away 
by any difcent, becauſe he 
hath no remedie by action to 
recover the land, and there- 
fore it a diſcent ſhould take 
away his entrie, it ſhould barre 
him for ever. And the law 
is all one whether the diſcent 
were before rhe condition bro- 
ken, or after, 


2.40 


(F. N. B. 144 2.) 


37 H. 6. 1. 9. H. 5. 24. b. 
(Poſt. 364. b.) 
(Ant. 238. b.) 


33. AM. 11. 24- 21-V. 6. 27. 


33 All. 11. 24. 
(Ant. 205.) 


(1) When the lord comes to the land by eſcheat, the law only caſts the frechold upon him for want of a tenant. The diſſeiſce, 
not wichſtanding the diſſeiſin, continues the rightful tenant; and as, by his entry, he fills the poſſeſſion, the lord's title, which 
was only good while.a tenant was wanting, muſt neceſſarily be at an end. 


(2) Though by the diſſeifin a tortious poſſeſſion is acquired, it is fo in the preſent caſe, only as between the diſſeiſor and the 


diſteiſce, and does not affect the eſtate of the feoffor on condition; the condition being ſo inſeparably annexed and inherent to the 
land, as to bind it, in whoſe hands ſoever it comes. Sce Ow. 141, 
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Lib. 3. Cap. 6. Of Diſcents. Sect. 392, 393. 


Brook tit. Mort maine 6. Alſo hee that hath a title to +» _ . 2 
47. E. 3. 11. 21. E. 3. 17. enter upon a mortmaine, ſhall o le condition, et ged with the CONnuUls 


not be barred by a ditcent, be- Feflate del tenant tion, and the ſtate of 
cauſe then he ſhould bee with- 72 conditionall, en the tenant is condi. 


out all remedie. And ſo it is in 4 ; : 
nora caſe where a woman hath a ti- Q1uecongque mains que tionali,inwhoichands 


tle to enter cauſ4 mairimonii ſe Fenancie vient, &c. ſoever that the te— 


prelocuti, no diicent ſhall tube . „ 
away her entrie, becauſe ſhee nancie commeth, &c. 
hath but a title, and no reme- 


die by action. (1) | 
Sect. 392. 


A Lage by bis loft wilt hs 1 TEM, 4 trel te- ALso, if ſuch te- 
writing deviſcth the ſame to nant fur condition f Hai Upon condi— 
pr 1 * _ 2 er a Hit diſſeifie, et le dij= tion be dilleited, and 
whole deceale the treechold in . . * 3 55 
e ee e the deviſes, Seifor devie ent Jeijie, the diſiciſor die ther- 
— he heire before any ds et la terre deſcend;/t of ſeiſcd, and the land 
made by the deviſce, entret 3 1 | N 
and dieth ſeiſed, this diſcent al Heine le difſerſor e diſcend Oo the heire 
ſhall not take away the entric le entrie le tenant fur ot the difleitor, HOW 
of the deviſee; tor if the diſ- PF 77 the ri f A 
1 condition, que fuiſt entrie of the te 


ſhould take away his entrie, Aiſegſie, eff toll. Mes nant upon condition, 
the law ſhould barre him of 24ycore ſi le condition Who was ditieited, is 


his right, and leave him utter- % = - it 
i ge, and lexr tim ner fit enjreint %, don= takeaway. Yet if the 


Cn] bach. 32. Eliz. in Commu- o it is of him that entreth for gue poit le feoffor GU condition be broken, 


| > i. 6 foi Fab 1. conſent to a raviſhment; and ſo | ; 5 , 
14. . : it was reſolved in the caſe of le donor que ferent tlie feoffor or the do 


Martin Trotte of London, [a] ate fur condition, nor which made the 


Paſche 32. El. in Com. Banco; _ 4 I” 
[e] Paſch. 1. Jac. Regis in Com- X ccondingly was the opi- ou lour heirs, enter, ellate upon condition, 


mani Banco. ien "of the court of em- Cuff qua ſupra. or their heires, may 
mon pleas, [o] Paſch. 1. Jac. enter, cauſa gud Jupra. 


Reg. To this may bee added 

as a like caſe, the king's patentee before he enter, &c. Another reafon wherefore a diſcent 
ſhall not take away the entrie of him that hath a title to enter by lorce of a condition, &c. is, 
for that the condition remaines in the ſame eſſence that it was in at the time of the crcation of 
it, and cannot be diveſted or put out of poſſeſſion, as lands and teucments muy (3). 


| Sect. 393. 


DEVIE fſeifie, &c. JTEM, ſi un d%%%ie ALSO, if a diſſeiſor 
: ys in fee t1imple or in for devie ſeiſie, Se. die ſeiſed, &c. 
ce taꝝ le. et ſon heire enter, and his heire enter, 


Er ſon heire enter 
Se. 42 3 am Sc. lequel endowa &c. whoendoweth the 


fee ſimple. la ſeme le difſjeifor wife of the diſſeiſor 
De la 3. part de de la tierce part of the third part of the 
les tenements, c. id eſt, de les tenements, Sc. land, &c. in this caſe 

in ſeveraltie. en ceſt cas quant à as to this part which 


g_ g 6 a 
8 198 fu. ceſt tierce part que is aſſigned to the wife 


ken away by the diſcent, is g/t Agne a la feme in dower, preſently 
revired by the endowment, ,y wer, mainte- after the wife entreth, 


albeit the tenant in. dower | 
ſhall have it bat for her life, nant apres ceo gue and hath the poſſeſ- 


And the cauſe is, for that al- Þ nter, et ad le fi : 
though the heire entred, yet la} "Ce 6 Y d lion of the ſame third 
2 


c. added in L. and M. but not in Roh. 


(1) The aſſertion, that a woman in this caſe has no remedy by action, may, 8 be diſputed, as the writ can matri- 
monii prelocuti extends to all the degrees. Sce the writ in the Regiſter. Booth's Real Actions 197. and Fitz. Nat. Br. 205. 

(2) Acc. the caſe of Matthcſon v. Trott, Owen 141. 1. Leo. 209. But the reaſon given in the Commentary, that the deviſce, in 
this caſe, has no remedy by action, is not well founded, if what Sir Edward Coke obſerves in page 111 a. be true, that the deviſce 
may either enter, or have his writ ex grav quereld,X Upon this head, the judges Anderſon and Walmeſley ſeem to differ on the 
caſe above cited. Whatever may be the caſe with reſpect to a deſcent, a fine levied by the heir at law, is a bar to a deviſee after five 
years non- claim. Hulm v. Heylock, Cro. Car. 200. It is alſo a bar to a title of entry for a condition broken, or a right or title of entry 
upon any other account. Mayor of London v. Alsford, Cro. Car. 575. 1. Jones 452. Sce Mr. Cruiſe's Eſſay on Fines, 146. 147. 

(3) Hamfworth v. Pretty, Cro. Eliz. 919. Thomas deviſed to Richard, his eldeſt fon, in fee, vpon condition that he ſhould pay 
to his other children the ſums appointed to them according to the intent of his will; and on refuſal, that his younger ſons and 
daughters ſhould have-it to them and their heirs. Thomas refuſed payment, and died ; and W illiam, his fon, entered, and the younger 
ſons and daughters entered upon him: it was contended, that the deſcent upon William took away the entry of the younger ſons ard 
daughters; but the court held the contrary. For it was not as a deſcent by a ſtranger after a deviſe, before the entry of the devitec, 
which, perhaps, might take away their entry, becauſe it was not then an immediate devite ; but it was 4 a deviſe upon a limitation, 
or 2 a condition broken, Which no deſcent thuuld take away or prejudice. 


Lib. 3 
poſſe fron de meſme 


la tierce part, le diſ- 
ſeiſce poit lqyalment 


enter fur la poſſeſ- 


fron le feme en meſme 
la tierce part. Et la 
cauſe eſt, pur ceo que 
quant la feme ad ſon 
dxwer, el ſerra ad- 
judge eins imme- 
diate per ſon baron, et 
nemy per I heire; et 
iffint quant a lefrank- 
tenement de meſine la 
tierce part, le dif- 
cent eft defeate *. Et 
i int poles Veir, que 
devant le endowment 
le differſoe ne port en- 
ter en aſcun part Sc. 
el apres le dm ment il 
poit enter ÞF fur la 


Of Diſcents. 
part, the diſſeiſee may 


lawfully enter upon 
the poſſeſſion of the 
wife into the ſame 
third part. And the 
reaſon is, for that 
when the wife hath 
her dower, ſhe ſhall be 
adjudged in immedi- 
ately by her huſband, 
& not by the heire (1); 
and ſo as to the free- 
hold of the ſame third 
part, the diſcent is de- 
feated. And ſo you 
may ſee, that before 
the endowment the 
diſſeiſee could not 


enter into any part, 
&c. and after the en- 


dowment he may en- 
ter upon the wife, &c. 


Sect. 393. 


when the wife is endowed 


ſhe ſhall not be in by the heire, 
[a] but immediately by her 
huſband being the diſſeiſor, 
who is in for her life by a ti- 
tle paramount the dying ſei- 
ſed and diſcent, and therefore 
in judgement of law, the diſ- 
cent as to the freehold, and 
the poſſeſſion which the heire 
had 1s taken away by the en- 
dowment ; for that the law 
adjudgeth no meane ſeiſin be- 
tweene the huſband and the 
wife. 

If there bee lord, meſne 
and tenant, the meſne doth 
grant to the tenant to ac- 
quite him againſt the lord 
and his heires, the lord dies, 
his wife hath the ſeigniorie 
aſſigned to her for her dower, 
and diſtraines the tenant; 
albeit the grant was to acquite 
him againſt the lord and his 


heires only, yet becauſe ſhee 


continued the eſtate of her 
huſband, and the reverſion re- 
mained in the heire, this 
grant of acquitall did extend 
to the wite, which 1s anotable 


241 


[4]8. E. 2. Entrie 75. 19, K. 8, 
Dower 171. 5. E. 2. Eatrie 66, 
24. E. 3. 33. 40. 38. Aff. Pl. 26. 


43. E. 3. 32. 45. E. 3. 9. b. 
11. H. 4. 11. 7. H. 6. 3. 10. E. 3. 
27. 28. 36. H. 6. Dower go. 


91. E. 1. Meſue 5g. 
(F. N. B. 136.) 


caſe. 
It after the dying ſeiſed of 
the diſſ᷑iſor, the diſſeiſee a- 
bate, againſt whom the wife 
of the difleifor recover by 
conteſſion in a writ of dower, . 


Pheire le diſjeifor ad 
, in that caſe, though the diſ- 


7 5 
6 le a; et J. cent bee aveided as Littleton 
here ſaith, yet the diſſeiſce ſhall not enter upon the tenant in dower, becauſe the recoverie 
was againſt himſelfe; but if he had ailigned dower to her in pats, ſome ſay hee ſhould enter 
upon her (8). 2 1 

A man makes a gift in taile reſerving twentie ſhillings rent, and dies, the donee takes 
wife, and dicth without iffue, the heire of the donor entfeth and endoweth the wite, ſhee 
is fo in of the eſtate of her huſband, that albeit the eſtate taile be ſpent, and the rent reſerved 
thereupon determined, yet atter ſhe be cadowed, the ſhall be attendant to the heire in reſpect 
of the ſaid rent. And ſo it is of lord and tenant, the wife that is endowed ſhall be attendant 
for the due ſervices ; but if any ſervices be encroached, albeit that encroachment (hail binde 
the heire, yet the wiſe ſhall be contributorie but for the ſervices of right due (4). 

Tint poies veir, que devaut Ie doxement le dilſciſee ne poit enter, et apres 
Pencowment 11 port enter, Se. The like hath beene ſaid before in this chapter, Sec. 
386. where the entrie of the diſiciſee may be taken away tor 2 time, and by matter ex pof? fas 
revived againe. ” | 

Nota, albeit the diſſciſor after a diſcent taketh to him but an eſtate for lite, yet when the 
diſſeiſee doth enter upon him, he ſhall thereby devett the reverſion, for the eftate of frechold 
15 that whereupon a præcipe doth lye, and therefore the entrie of the diiteiſce is as available 
in law, as if he had recovercd it in a preccipe. And fo it is if a difleitor make a leaſe for lite, 
and grant the reverſion to the king, the entrie of the diſſeiſee upon the tenant for life ſhall 
deveſt the reverſion out of the king in the ſame manner as if the Gifitiſee had recoyered 
the lands againſt the tenant for life in a præcipe. 


but yet hee cannot en- 
terupon theother two 
parts which the heire 
-of the diſteifor hath 


by the diſcent (2). 


feme, &c. mes uncore 
il ne poit enter ſur les 
auters deux parts que 


10. E. 9. 26. 
7. Rep. 9. a.) 


Vide Se. 302.388. 23. E. 3. 48. 
Fi. Com. 333. 

(Poſt. 254. b. Dyer gt. b.) 

(1 Ro!l. Abr. 638. Ant. 55. b.) 


2 
Sect 6 


* &c. added in L. and M. and Roh. + ſur la feme, not in L. and NM. nor Roh. + Se. added in I. and M. and Roh. 

(1) The dowreſs holds of the heir; but by the inſtitution of the law, ſhe is in of the eſtate of her huſband ; fo that after the 
heir's affignment, the holds by an infeudation from the immediate death of her huſband. Hence it is that dower defeats deſcent, 
becauſe the lands cannot be ſaid to deſcend as demeſne which are in tenure; and the aflienment of dower being m the nature 
of infeudation, and taking place immediately from the death of the huſband, there are only two-thirds which deſcended as de- 
meſne, Gilb, on Dower 398. —8ce ant. 31. b. ji: bo 

(2) The doctrine contained in this ſection ſeems to apply to the caſes of a recovery ſuffered bv rhe heir, either before or after 
the aſſigument of dower. 5 : 

(3) So note, though the difſeifee, being an ahatory, did an a to which he was compeliable, yet it is nul as good as if he had been 
acuh] compelled. Supra, 38. Lord Nott. MS, 


6 L * . — . 2 5 4 Fa a - A ! » x 8 * 2 — 
(4) Sir Edward Coke, in this paſſage, and in a former part of his Commentary, puts ſeveral cafes on the continuance of the. . π. 


wife's dower after the fee charged with it is determined. Perhaps the following diſtinctioms and obtervation 10 
ing up the complex and abſtruſe points of Icarniug in which this queſtion 15 invols cd, 1. lo thoſe cales Wh the foe 15 evicied 
by title paramount, the dower and courteſy neceſſarily ccaſe upon the eviétion. uch is the cate put by Littleton in the ſection betore 
vs, II. When the donor enters for breach of condition; as his entry abſolutely defeats the eltate of ihe tenant on condition, ſo it 
defeats his wife's riglu of dower, and the huſband's right of courteſy, and all other charges brought upon the eftate, either by the do- 
nee's own act, or by act of law. See Note 2, fo. 202, b. III. It a perſon ſeiſed in fee tail, or any other determinable fee, conveys 
in fec, the wife's richt of dower, and the huſband's courteſy, can only be commenſurate with the eftate oi rhe grantsf, and muſt ne 


s will aflift-in clear- 7. 4 SY. 


- 0 = . * * . : pay : Go * 88 . » # 1. 12 * » * 
cellariby cealc whenever that eſtate ccalrs, Sec 10 Rep. 97. b. 98. à. IV. As to cſtates in fee 11m:P.c Conditional UT the common *. ant, 30. 2 o 


law, and eftates tail under the ſtutute 4 gs the wife was entitled to her dover, ond the huſband to his county, out of them, after 
the failure of the iues in tail. But it may be oblerved, that though it now is difficult to avoid contdering eitates in fee fimple 
conditional in any other light than as eftares originally grauted to the donee, and to the heirs general, or to [ome particular heirs of 
his body; and the estate of the donor, as that of a reveriigquer expectant on the failure of thete heirs ; yet this rel! riction to parti- 
cular heirs, and excluſion of others, is underſtood to be produced, not by any limitation of perions introduced into the grant, but by a, 
condition ſuppoſed to be annexcd to it, that if there were no ſuch heirs, or being ſuch, if they afterwards tailed, and the donce did nor 
alien the eſtate, it mould be lawful for the donor and his heirs to euter, — This entry, therefore, was not au entry 
upon the ratural expiration of a previous cute, but for a condition broken; in which. cafe, as in all others where entry 
1s made for breach of a condition, the right of the wife to her dower, and the huſband to his courteſy, if ile general rule were adher— 
ed to, would be defeated. But for reaſons now rather to be gueſſed than demonſtrated, this caſe was made an exception from rhe 
general rule, So with reſpect to the right of the wife of tenant in tail to her dower, and the tuſtand to his councty, after the failure 
of the iſſues in tail; the ſlatute de dos introduced no new ettate, but only preſerved efates limited as conditional fees to the 
illucs inheritable under them, by prevemiug the tenants of ſuch conditional tees from alienating or diſpoting of them; and as 
they preſerved the cftates, to they preſerved the incidents belonging to them, 4nd, among orhers, the right of the wife to her 
dower, and the huſband to his courteſy. V. If a perſon makes a gift in tail, 1elerving rent; after failure of the iſſues in tail, the 
rent will not be continued, either for the dower of the wife, or the courteſy of tlic Inſbund, Plo. Con. 1: To VI. As to limited fees 38 


y which, in this place, are to be underſtobd thole fees which are qualied, not becauſe the eflate of the grantor is limited — (ſuch. 
6 11 as 


Lib. 3. 


Vide g. H. 9. 24. and 37. H. 6. 1. 


See before the chapter of Ho- 


(3. Rep. 34- a.) 


Cap. 6. 


EN ceft caſe Jes po 
enter ſur le poſ- 
ſeffion Fiſſue, &c. 

For here was but a diſ- 
cent of a reverfion at the 
time of the dying ſeiſed, for 
the eſtate of the tenant by the 
courteſie had commencement 
by the 2 of iſſue, and is 
conſummate 
the wife, ſo as the fee & frank- 
tenement did not after the de- 
ceaſe of the wife deſcend to 
the heire, and albeit the te- 
nant by the courteſie dieth af- 
terwards, and that the frank- 
tenement is caſt upon the 
heire, ſo as now he hath the 
fee and franktenement by diſ- 
cent, yet becauſe the heire 
came not to the fee and frank- 
tenement at once, immediately 
after the deceaſe of the wite, 
ſuch a mediate diſcent ſhall 
not take away the entrie of 
the difleiſce. On theother fide, 
an immediate diſcent may take 
away an entrie for a time, 
and mediately may be avoid- 
ed by matter ex poſt facto, as 


y the death of 


Of Diſcents. 


Sect. 394. 


ITEM, , un feme 

foit ſeifie de ter- 
re en fee, dont jeo 
aye droit et title den- 
tre, ſi la feme prent 
baron, et ont iſſue en- 
fer eux, et puis la 


feme devie ſeifie, et a- 


pres le baron 


vie, 
et Liſſue enter, Sc. en 


ceſt caſe jeo * poy enter 


ſur le poſſeſſion Piſſue, 


pur ceo que [iſſue ne 


vient a les tenements 
immediate per diſcent 
apres la mort ſa mere, 
Sc. Þ eins per le mort 
del pier. (1) 

Contrarium tene- 
tur P. 9. Hen. 7. per 
tout le court, & M. 
37. H. 6. 


Sect. 394, 395: 


LSO, if a woman 

be ſeiſed of land 

in fee, whereof I have 
rightand title to enter, 
if the woman take 
huſband and have iſ- 
ſue betweene them, 
and after the wife die 
ſeiſed, and after the 
huſband die, and the 
iſſue enter, &c. in this 
caſe I may enter upon 
the poſſeſſion of the 
iſſue, for that the iſſue 
comes not to the lands 
immediately by diſ- 
cent after the death of 
the mother, &c. but by 
the death of the father. 
Contrarium tenetur 
P. 9. H. 7. per tout le 
court, & M. 37. I. 6. 
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hath beene ſaid. But if a dying ſeiſed taketh not away the entrie of him that right hath at the 
time of the diſcent, it ſhall not by any matter ex poſt facto take away his entrie. 

If a difleifor die without heire, his wife privement enſeint with an iſſue, and after the iſſue 
is borne, who entreth into the land, he hath the land by diſcent, and yet thereby the entrie 
of the difleiſee ſhall not be taken away, becauſe, as LZitrleton here ſaith, the iſſue commeth not 
to the lands immediately by diſcent, after the deceaſe of the father. 

And fo it is if a diſſeiſor make a gift in taile, the remainder in fee, and the donee dieth 
without iſſue, leaving his wife privement enſeint with a ſonne, and he in the remainder enters, 
and after the ſonne is borne, who entreth into the land, this diſcent ſhall not take away the 
entrie of the diſſeiſee, cauſa gud ſupra. 


Contrarium tenetur, Sc. This is an addition, and therefore to be paſſed over. 
And at this day, this caſe of L ittleton is holden for cleere law. 


Sect. 395. 


ITEM. f un diſſeiſor enfeoffa ALSO, if a diſſeiſor enfeoffe his 
on pier en fee, et le pier mo- father in fee, and the father 
ruſt de tiel eſtate ſeiſie, per que les die ſeiſed of ſuch eſtate, by which 
tenements diſcendont a le diſſeiſor, the land deſcend to the difſſeiſor, 
I come fits et heire, &c.enceſt caſe le as ſonne and heire, &c. in this caſe 
d iſſeiſee bien poit enter ſur le diſ- the diſſeiſee may well enter upon 
ſeiſor, nient obſtant le diſcent, the diſſeiſor, notwithſtanding the 
| diſcent, 


* poy not in L. and M. and Roh. + ein per le mort del pier, and the note that follows, not in L. and M. nor Rok, 


+ ent added in L. and M. 


(1) Conformably to this it was held by lord Holt in the caſe of Carter v. Taſh, 1. Salk. 241. that a diſcent which tolls entry ous lt 
to be an immediate diſcent; and therefore if a feme diſſeiſoreſs take huſband, and hath ifſue and dies, and after the huſband dies, thc 
diſcent of the iſſue does not take away entry, becauſe the interpoſition of tenant by the courteſy dues impede it, and thut coverture to avoid 
a diſcent ought to be continual from the time of the diſſeiſin to the diſcent ; for if a feme be ſole at the time of tlie diſleiſin, or of the 
diſcent, or any time intermediate, her entry is not preſerved, becauſe ſhe had an opportunity to enter and prevent the diſcent: as if 4 
feme covert is a diſſeiſee, and after her huſband dies ſhe takes a ſecond huſband, and then the diſcent happens, this diſcent ſhall take 
away the entry of the feme : and upon this laſt point the plaintiff in that caſe was nonſuited. 


as thoſe which are claſſed under the third diſtinction) but thoſe which being created by à perſon ſeiſed in fee f:mple, are by the 
original grant by which they are created, only to continue till a certain event; as a grant to A, and his heirs, tenunts of the manor 
of Dale, or to A. and his heirs, while there ſhall be heirs of the body of B. :—or thoſe fees which are oripiuiily deviſed or li- 
mited in words importing a fee ſimple or fee tail abſolute and unconditional, but which, by ſubſequent words, are made de- 
terminable upon ſome particular event (ſce Note 1. 203.) : «as to fees of this deſcription, it thould ſeem by the cate cited in the 

Note to F. N. B. 149. G. and the caſes of Flavell v. Ventrice, Roll. Abr. 676. and Sammes v. Payne, 1. I. co. 167. 1. Aud. 184. $6. Rep. 34- 
Gouldſ. 81, that where the fee, in its original creation, is only to continue to a certain period, the wiſe is to hold her dower, and the 
huſhand his courteſy, after the expiration of the period to which the fee charged with the dower or courtely is to continue; but that 
where the fee is originally deviſed in words importing a fee ſimple, or fee tail abſolute and unconditional, but by ſubſequent words 15 
made determinable upon ſome particular event; there, if that particular event happens, the wife's dower and the huſband's couireſy ceaſe 
with the eſtate to which it is annexed. Such appears to be the diſtinftion eſtabliſhed by the foregoing cafes, Bur a dittereut 
dodrine as to caſes of the latter deſcription, ſeems to have been laid down in the caſe of Buckworth v. Thirkell, determined in 
laſt Trinity term in the court of king's bench. There Joſeph Sutton the teſtator deviſed his eſtates to truſtees upon truft 
to pay the rents and profits of them for the maintenance and education of Mary Barrs, till the arrived at twenty-one, 
or was married: © And from and after the ſaid Mary Barrs ſhould have attained her age of twenty-one years, or thouid 
** be married, he gave and deviſed all the ſaid lands and premiſes to the ſaid Mary Barrs, her heirs and afligns for ever; 
but in caſe the ſaid Mary Barrs ſhould happen to die before the arrived at the age of twenty-one years, and without hav- 
ing iſſue of her body lawfully begotten; then, from and after the deccaſe of the faid Mary Barrs without ifſue, as afore- 
* ſaid, he gave and deviſed all his ſaid eſtates unto his grandſon Walter for life,” with ſeveral remainders over. Mary Barrs 
married Solomon Hanſard, and had iflue a fon, who died in her life; and afterwards Mary Barrs died under twenty-one, In this 
caſe, the court were unanimouſly of opinion, that on the deceaſe of Mary Barrs, her huſband became intitled by the courteſy to the 
eſtates for his life, and that, ſubject thereto, the deviſees over became entitled to them by way of exccutory deviſe, —— 
By a manuſcript report of this caſe, the ground upon which the court appears to have formed tlwvir opinion on it, 


I 


1 
98 
1 


Lib. 4, 


pur ceo gue quant al diſſei/in, le 
diſſeifor ſerra adjudge ems forſ= 
quo come diſſeiſor, nient obſtant 
le diſcent, * quia particeps Cri- 


minis. 


O 


Of Diſcents. 


nis. (1) 


Sect. 396. 


diſcent, for that as to the diſſeiſin, 
the diſſeiſor ſhall bee adjudged in 
but as a diſſeiſor, notwithſtanding 
the diſcent, quia particeps crimi- 


this ſufficient hath beene ſaid before in this chapter, Sect. 386. And regularly it is true, 


that albeit a diſcent be caſt, and the entrie of the difſeiſce taken away, yet if the diſſeiſor 
commeth to the land againe, either by diſcent or purchaſe, of any eſtate or trechold, which is 
implyed in the (&c.) the difſeiſce may enter upon him, or have his aſſiſe againſt him, as it no 
difcent or meane conveyance had beene, quia farticeps criminis. 


JTEM, þ home ſei- 

fie de certaine terre 
en fee ad iſſue deux 
fits, et moruſt ſciſie, et 
le puiſne fits entra per 
abatement en la terre, 
quel ad iſſue, et de ceo 
moruſt ſciſie, et les te- 
nements diſcendont al 
iſſue, et J iſſue entra en 
la terre: en ceſt caſe le 
fits eigne, ou ſon heire, 
port enter per la ley fur 
Fifſue del fits puiſne, 
nient contrijleant le 
difcent, pur ceo que 
quant le fits puiſne 
abatiſt en la terre apres 
le mort fon pier devant 
aſcun entrie per le jits 
eigne I. fait, la ley inten- 
dra que il entra en 
claymant come heyre a 
ſon pier. Et pur ceo que 
eigne fits clayma per 
meſme le title, ceſta- 
ſcavoir, come heyre a 
ſon pier, il et ſes heires 
parent enter fur Vifſue 
de puijne Þ fits, nent 
obſtant le diſcent, &c. 


pur ceo que ils clay- 


Sec. added: gria particefs criminis, not in L. and VI. 


Sect. 396. 
ALSO, if a man ſeiſed 


of certaine land in 
fee have iſſue two ſons, 
and die ſeiſed, and the 
younger ſonne enter by 
abatement into the land, 
and hath iſſue, and dieth 
ſeiſed thereof, and the 
land deſcend to his iſ- 
ſue, and the iſſue enters 
into the land: in this 
caſe the eldeſt ſonne, or 
his heire, may enter by 
the law upon the iſſue 
of the younger ſon, not- 
withſtanding the dif- 
cent, becauſe that when 
the younger fon abated 
into the land after the 
death of his father be- 
fore any entrie made by 
the eldeſt ſonne, the law 
intend that hee entred 
claiming as heire to his 
father. And for that the 
eldeſt ſonne claimes by 
the ſame title, that is to 
ſay, as heire to his fa- 
ther, hee and his heires 
may enter upon the iſ- 
ſue of the younger ſon, 
notwithſtanding the diſ- 


+ fait not in L. and M. 


EN ceſt caſe le 
fits eigne, Sc. 


praitentrer ſur iſſue 


ar es puiſne, Sc. 
And the reaſon hereof is, 
for that the law intendeth 
the youngeſt ſonneentred 
claiming the land as 
heire to his father, and 
becauſe the eldeſt ſonne 
claimeth alſo by the fame 
title, g. as heire to his 
father, therefore hee and 
his heres may enter upon 
the ſecond ſonne and his 
heires, in reſpect of the 
privitie of the bloud be- 
tweene them, and of the 
ſame claime by one title, 
albeit the Towege® ſon 
gained a fee ſimple by his 
entrie : for Littleton here 
calleth it an abatement, 
which proveth the gain- 
ing of a fee fimple. 
Anditis to be obſerved, 
that afi/a mortis anteceſſo- 
ris uon tenet inter conjunc- 
tas perſonas ficut fratres & 
ſorores, Sc. tor theſe are 
privie in bloud, but it lyeth 
againſt ſtrangers, and then 
damages are to be recove- 
red againſt a ſtranger, but 
not again his brother, 
Lands were given to 
the huſband and wife, and 
to the heires of their 
two bodics, they had iſſue 
a daughter, the wife died, 
the huſband had iſſue by 
another wife foure ſons 
and died, the eldeſt ſonne 
abated 


(Ant. 238. b.) 


15. E. 4. 23. 8. 
18 E. 4. 25. a. 3 
$4. H. . $1. 1 
24. H. 8. 3. 9. 
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11. E. 4. ©. 
3. H. 6. 5. b. 
2. H. 8. 9. 
18. H. 8. 5. 


5-H. 7. 29. All. 54. 39 K. 3. 


25. 20. 


(Coll. Sect. 409. 


(Plow. 306. a.) 


Braft. lib. 4. fol. 261. 282. 283. 


Biitton, fol. 180. 


181. Fleta, 


lib. 3. cap. 1. 2, &c. 20. E. 3. 


Darr. prelent 13. 
Moid. pl. ultim. 


12. H. 3. 
13. . 


Mord. 47. 29. Ail. 11. 


F. N. B. 196. b. 
(8. Rep. 42.) 
(Poil. 271. 4.) 


Paſch. 3. E. 3. 


Kanc. in Iucſaur. 


Coram Rege 


+ fits=frerz, L. and M. and Roli. 


(1) For when the difſcifor enfeoffs the father, it is preſumed to be done in order afterwards to come in by diſcent, and the act of 
lau thall not give ſanction to the wrong of the party; nor ſhall any man by his own wrong, however cunningly contrived, give to him- 
Kit a right; for when the heir by the difcent gains a yrs poſſiſionts, he is ſuppoſed innocent of the wrong of his anceſtor, but here lis 


is partner of his guilt, 


Q————— 


See Gilb. Ten. 27. 28. 


is, an analogy they ſuppo{cd it to bear to the caſe of eſtates in fee ſimple conditional, and eſtates tail; in bot! of which dower and cour- 
teſy continue after faziure of the iNues ; and in both of which the wite's being ſeifed of a fee, to which the iſſue might by poſſibility in- 
herit, entitles the huſband to courteſy. Some obſervations have been offered above to ſhew thit the cominuat ion of dower and courtety 
in the caſes of cfjares in fee fimple conditional, was an exception to a general rule (dower and courteſy, in all other cafes of conditions, 
being defeated by the entry for the condition broken); and that the ſame reaſoning may be applied to the continuation of dowerand cour— 
teſ out of an eſtate tail, after the failure of ifſue. It may therefore ſeem ſingular that the court, on this occaſion, ſhould preter reatoning by 
way of analogy from the only admitted exception to the general rule, to reaſoning by analogy from the genera! rule itſelf: it is the more 
ſingular, as the general cate of eftates on condition approached nearer to the caſe then under conſideration of the court, than the parti— 
cular caſe of eſtates in fee ſunple conditional, or eſtates tail; for the diſtinguiſhing feature of the deviſe which gave riſe to the cate be- 
fore the court (as of all deviſes of that deſcription) is, that after the whole fee is firſt deviſed, it is made defeaſible by a ſubſequent 
clauſe, Now neither an cſtate in fee ſunple conditional, nor au eſtate tail, has any ſuch defcaſible quality or incident annexed to it ; 
but this quality forms the very eſſence of all other eſtates upon condition. - With reſpect to the application of the maxim, that where 
the iſſue may by pothibility inherit, the huſband thall have his courteſy (and fo wice verſa of dower) ; in every place in the books 
here that is mentioned, it is to introduce an enquiry whether the wife, being in the actual ſeiſin of an eſtate, was in fact ſeiſed of an eſtate, 
the quality of which was ſuch, that the iſſue of the hutband might inherit it, but never with a view to ſhew that the quantity of the eſtate 
was fuch, that it might endure fo long as to be inheritable by the iſſue. On the contrary, when the wife's eſtate is evited by title pa- 
ramount, or by an entry for the breach of a condition, in both caſes the iſſue might have inherited; bur the huſband would be entitled 
to his countely in neither, after the eviction or entry. Another difference between the caſe of an cſtate in fee ſimple made defeaſible 
by a ſubſequent executory limitation or deviſe, and that of an eſtate in fee fimple conditional, or an eſtate tail, is, that an eſtate in fee 
ſunple, made defeuſible by an executory limitation or deviſe, cannot, by any means whatever, be diſcharged by the fiult taker, or de- 
viſce, from the operation of the ſubſequent limitation or deviſe ; but an eſtate in fee ſimple conditional may immediately after the bin th 
of a child, and an eſtate tail immediately after marriage, be deſtroyed, and a fee-fimple abſolute acquired, by the huſband and wife 
ning in a line or common recovery.—The caſe is the ſame with reſpect to the wife's right of dower.---Beſides, the quality we are 
ſpeaking of is not ſufficient of itſelf to entitle the hwulband to courteſy, or the wife to dower; it is only one of many incidents which 
the eſlate ought to have to vive that title. | 


Lib. 3. 


8. E. 2. AT. 380. 
40. E. 3. 24. b. 19. Aſſ. 24. 


vid. Brooke tit. Entrie 25. 


(Roll. Abr. 628. 629.) 


( Rep. 8.) 


® fitz—frere, L. and M. and Roh. 


Cap. 6. 


abated and died ſeiſed, 
this diſcent did take a- 
way the entrie of the 
daughters, becauſe they 
claimed not by one title, 
And in ancient bookes 
the eldeſt ſonne 1s called 
heres propinquus, and 
the younger ſonne heres 
remotus, And albeit the 
eldeſt ſonne hath iſſue and 
dieth, and that after his 
deceaſe the youngeſt ſon 
or his heire entreth, and 
many diſcents be caſt in 
hisline, yet may the heires 
of the eldeſt tonne enter 
in reſpect of the privitie 
of the bloud, an of the 
ſame claime by one title; 
but if the youngeſt ſonne 
make a feoffment in tee, 
and the teoffee die ſeiſed, 
that diſcent ſhall take a- 
way the entrie of the el- 
dell in reſpect that the pri- 
vitie of the bloud faileth, 
And admit that the youn- 
geſt ſonne be of the halte 
bloud to his brother, yet 
he is of the whole bloud 
to his father; and there- 
fore if he entreth by a- 
batement and dieth ſeiſed, 
it ſhall not barre his elder 
brother of his entrie. But 
if the eldeſt ſonne entreth, 
and gaineth an actuall 
poſſeſſion and ſeiſin, then 
the entrie of the youngeſt 
is a difleifin. And then a 
dying ſeiſed ſhall take a- 
way the entrie of the el- 
dell for poſſeſſio terræ 
mult be vacua when the 
youngeſt ſonne enters by 
abatement, as Lzttleton 
ſaith, becauſe he hath 
more colour in that caſe 
to claime, as hcire to his 
father, who laſt was actu- 
ally ſeiſed. Therefore if 
after the deceaſe of the 
father, an eftranger doth 
firſt enter and abate,upon 
whom the youngeſt ſonne 
entreth and difleiſe him 
and die ſeifed, this diſ- 
cent {hall binde the eldeſt, 
for he catred by diſſeiſin, 
and not by abatement, 
If a man bee ſeiſed of 
lands of the nature of 


Sc. added in L. and M. and Roh. 


(1) When a younger brother enters in this caſe, he does not enter to get a poſſeſſion diſtin from that of the 
but to preſerve the poſſeſſion in the family, dat nobody eiſe abates. 


Of Diſcents. 


mont per un meſme 
title. Et en meſme le 
maner il ſerra, ſi fue- 
ront pluſors diſcents 
de un iſſue a un au- 


ter iſſue del puiſne 


fits. 


Sect. 397. 


cent, &c. hecauſe they 
claime by the ſame title. 
And in the ſame manner 
it ſhall be, if there were 
more diſcents from one 
iſſue to another iſſue of 
the younger ſonne (1). 


Sect. 397. 


E S en til 

caſe, fi le pier 

furt ſeifie de certame 
terresen fee, etad iſſue 

deux fits, et devie, et 

Peigne *fits enter, et eſt 

ſeiſie, Ec. et puts le puiſ- 
ne frereluy diſſciſiſt, per 

quel diſſeiſin il eſt ſeijie 

en fee, et ad iſſue, et de 

tel eſtate moruſt ſeiſie, 

donquesl eigneſrere ne 

poit enter, mes eft mis 
a ſon briefe dentre 

ſur diſſeiſin, &c. + 4% 

recoverer la terre. Et 

la cauſe eſt, pur ceo que 

le puiſue ſrere vient a 

les tenements per tor- 
tious difſeiſin fait a 


fon eigne frere, et per 


cel tort la ley ne port 
entender que il claime 
come heire a ſon pier, 
nient pluis que une- 


flrange perſon que nf 


aifſeifie Peigne frere 4 
que n avat aſcun title, 
Ec. Et iſſint poyes vei- 
er la diverſitie, lou le 
purjne frere enter a- 
pres le mort le pier 
devant aſcun entrie 


fait per Peigne frere en 


tel cas, || et.ou Feigne 
Jrere 


+ Vc. not in L. and M. nor Roh. 


Gilb. Ten. 28. 


BUT in this caſe, if the 
father were ſeiſed 
of certaine lands in fee, 
and hath iſſue two ſons, 
and die, and the eldeſt 
ſonne enter, and is ſeiſed. 
&c. and after the yonger 
brother diſſeiſeth him, 
by which diſſeiſin he is 
ſeiſed in fee, and hath 
iſſue, and of this eſtate 
dieth ſeiſed, then the el- 
der brother cannot en- 
ter, but is put to his 
writ of entrie fur di- 
ſezhin, &c. to recover the 
land. And the cauſe is, 
for that the youngeſt 
brother commeth to 
the lands by wrongſull 
diſſeiſin done to his el- 
der brother, and for this 
wrong the law cannot 
intend that he claimeth 
as heire to his father, no 
more than if a ſtranger 
had dillciſed the elder 
brother which had no 
title, Ke. And fo you 
may ſee the diverſitie, 
where the younger bro- 
ther entreth after the 
death of the father be- 
fore any entrie made b 
the elder brother in this 


T frere not in L. and M. nor Roh. 


elder brother, 
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caſe, and where the el- 
der brother enters after 


the death of his father, 
and after is difleiſed by 
the younger brother, 
where the younger at- 
ter dicth ſeiſed. 

and the hike cafes are all 


within the reaſon and rule of our author. And where our author ſpeaketh only of an 
abatement, ſo it is not an intruſion ; for if the father make a leaſe for life, and hath iſſue 
two ſonnes and dieth, and the tenant for life dieth, and the youngeſt ſonne intrude, and die 
ſciſed, this diſcent ſhall not take away the entrie of the eldeſt. But if the father had made 
a leaſe for yeares, it had” beene otherwiſe, for that the poſſeſſion of the leſſce for yeares 
maketh an actuall freehold in the eldeſt fonne. And it is to be obſerved, that the reaſon of 
Litiltton in this caſe (for that both the brethren hold by one title) holdeth alſo in many 
other caſes, 

If two coperceners make partition to preſent by turne, and one of them uſurpe in 
the turne of the other, this uſurpation ſhall not put the other out ot poſſeſſion, becauſe they 


Lib. 3. 


Frere enter apres la 
mort ſon f ier, et puts 
eft diſſeifie per le puiſne 
rere, lou le puijne 
frere puts moruſt ſelſie 
* 


burgh Engliſh, and hath 
iſſue two ſonnes and die, 
and the eldeſt ſonne before 
any entrie made by the 
yoon eſt, entreth into the 
and abatement, and 
dieth ſeiſed, this ſhall not 
take away the entrie of 
the youngeſt brother. Et 
fic de fimilibus. And theſe 


claime by one title. 


If two coperceners be, and they ſeverally preſent to the ordinarie, yet the church is not 
litigious, becauſe they claime all by one title (1). 

If upon a writ of diem clauſit extremum, the youngeſt ſonne be found heire, the eldeſt ſon 
had no remedy by the common law, becauſe they claimed by one title; but otherwiſe it is, 
it they claime by ſeverall titles, as it appeareth in our bookes (2). But this is now holpen by 


a fatute “ made fince Littleton wrote. 


If two parſons be in debate for tithes, which amount to above the fourth part, and one 
man 18 333 of both churches, no 7udicavit doth lye, for thut both incumbents claime by 
t 


one and the ſume patron. 


Et fic de fimilibus, 


And where Littleton ſaith, ſeiſed of lands in fee, the ſame law it is if a man bee ſeiſed of 
lands in taile, and hath ifſue two ſonnes mutatis mutandts. 


Et ejrt ſciſie, Sc. 


That is to ſay, actually ſeiſed, either by entrie, as Liteleton 


here putteth it, or by poſſeſſion of the leſſee for yeares, or the like, 


N 'avoit aſcun title, &c. 


That is to ſay, any pretence or ſemblance of title, as 


the younger brother here hath; and in many other caſes, there is a great diverſitie holden 
in our bookes [o] where one hath a colour or pretence of right, and when he hath none at 
all, whereof you may read plentifully in our bookes. | 


Sect. 398. 


EN meſme le maner eſt, fi 

Home ſeiſie de certaine terre 
en fee ad iſſue deux files et devie, 
eigne file entra en la terre clay- 
mant tout la terre a luy, et ent 
felement priſt les profits, et ad iſ- 
fue et moruf! ſeifie, per que ſon 
iſſue enter, quel iſſue ad iſſue et de- 
vie ſciſie, et le ſecond iſſue enter ſ, 
& ſic ultra, uncore le puiſne file 
ou ſon iſſue, quant à le moitie 
foit enter ſur quecunque iſſue 


de Peigne file, nient obſtant tiel 


Sc. added in L. and M. and Roh. 


8 Acc. Dig. p. 1. c. 3.—See th Ann. c. 18. 


2) Ar the common law, if the youngeſt ſon were 


IN the ſame manner it is, if a man 
ſeiſed of certaine land in fee, 
hath ifſue two daughters and dieth, 
the eldeſt daughter entreth into 
the land claiming all to her, and 
thereof onely taketh the profits, 
and hath iſſue and dieth ſeiſed, by 
which her iflue enter, which iſſue 
hath iſſue and dieth ſeiſed, and the 
ſecond iflue enter, & fic ultra, yet 
the younger daughter or her ifſue 
as to the moitie may enter upon 
any iſſue Whatſoever of the elder 
diſcent, 


Seck. 398. 243 


(1. Roll. Abr. 629. Ant, 15. a.) 


4+ Ant. 136. b.) 


Doctor & Stud. cap. 30. fol. 117. 
12. Z. 4. 18. 


*2. E. 6. cap. 8. 
a. H. 7. 12. a. 
Sce the Section next following. 


(Poſt. 245. a.) 


[o] 2. E. z. baſtardie 19. 21. 
E. g. 34. 22. Al. 85. 39. E. 3. 26. 
17. E. 3. 59. 11. E 3. Afl. 88. 
21. H. 6. 14. 11. E. 3. age 3. 
Vide ScQ. 400. & cap. Gairaw 


+ Oc. added L. and M. and Roh. 


found heir, the eldeſt might have an office; the doubt was, whether it ſhould 


be tricd which of them was heir by immediate interpleader, or-at the full age of him that was Hrſt tound heir: but the 2d and 
3d Ed. 6. ch. 8. hath remedied it, and given an interpleader immediately, on traverfing the firſt cfice, which cannot be, unleſs 


the paity who travertcd had an office found for himſelf, 


7. Co. 44. a. b. Kenn's caſe, 
6 I 


Lib. 3. 


(Hob. 120. Poſt. 373. b. Ant. 198.) 


22. Aſſ. 19. 21. E. 3. 7. 27. 2. 

26. Aſſ. 2. 27. Ail. 68. 36. All. 
+ 43- E. 3. 19. 4. H. 7. 20. 

16. H. 7. 4. 

(Mo. 60.) 

See more of this in the chapter 

of Warrantie. Sect. 510. 28. All. 

go. Vide Sect. 210. 

(4- Leo. 32. Ant. 174. a.) 


Pl. Com 57. 39. E. 3. 


Le datreine calc. 


Lib. 8. fol. 101. 102. Sir Rich, 
'Lechford's caſe. 


(2. Roll. Abr. 584. 586, Doctor g11u/1eratus. 


& Stud. 68. 69.) 


Glanvil, lib. 7. cap. 2. Bract. 
lib. 5. cap. 19. Brit. cap. 70. 


Vide Sect. I 88, 


(1) Hob. 120. Smale v. Dales. 


not alter the poſſeſſion. 


Cap. 6. 


Lord Nott. MS, R 
(2) Sir Henry Spelman werbo Baftard rejeas this derivat 
apud nos, Upſtart dicitur homo novus. 


enter apres la mort 
et ent 


fer que les tenements 


al iſſue del eigne ſoer, donque le 
puiſne ſoer ne ſes heires ne poi- 
ent enter, &c, causa qua ſupra, 


&c. 


ueront ſerfies, et puts 
[eigne ſoer uſt diſſeifie la puijne 
foer de ceo que a luy 
ent ſuit ſeiſie en fee, et ad iſſue, 
et de tiel ęſtate moruſt ſeiſie, 
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diſcent, pur ceo que ils ciaimont 
per un meſme title, &c. Mes en tiel 
caſe fi ambideux ſoers avoyant 


lour pier, 


iert, et 
er of her 


difcendont 


Sect. 399. 


daughter notwithſtanding ſuch 
diſcent, for that they claime by 
one ſame title, &c. But in ſuch 
caſe where both ſiſters have entred 
after the death of their father, and 
were thereof ſeiſed, and after the 
eldeſt ſiſter had diſſeiſed the young- 
part, and was thercof 
ſeiſed in fee, and hath iflue, and of 
ſuch eſtate dieth ſeiled, whereby 
the lands deſcend to the iflue of 
the elder ſiſter, then the younger 
ſiſter nor her heirs cannot enter, 


&c. cauſa gua ſupra, Ec. 


Taimont tout la terre. Here it appeareth, that when the one coparcener doth 

ſpecially enter, claiming the whole land, and taking the whole profits, that ſhe gaines 
the one moitic, viz. of her tiffer by abatement, and yet her dying ſeiſed ſhall not take 
away the entrie of her ſiſter ; whereas when one coparcener enters generally, and taketh the 
profits, this ſhall be accounted in law the entrie of them both, and no diveſting ct the 


[peak of her ſiſter (1). 


If one copurcener enter CE the whole, and make a feoffment in fee, and take backe 


an eſtate to her and her heires, an 


hath iflue and die ſeiſed, this diſcent thall take away the 


entric of the other fiſter, becauſe by the teottiment the privitie of the coparcenaric was de- 


ſtroyed. 


Claimont per un meſme title, &c. 


next precedent Section. 


Ne potent enter, &c. 


SEijie en fee. For 
this holds not in caſe of an 
eſtate taile, 

Mulier, ſeu filius 
Mulioer 
hath three ſignifications. Firſt, 
Sub nomine mulicris contine- 
tur qualibet femina. Se- 
condly, Propri? ſub nomine 
mulieris, continetur virgo. 
Thirdly, Appellatione mulic- 
ris, in legilus Angliee, contine- 
tur uxor. Et fic filius natus vel 
filia nata ex juſtd uxore, appel- 
latur in legibus Angliæ filius 
mulicratus, jeu filia mulierata, 
a ſonne mulier, or a daughter 
mulicr. Sicut baſtardus (2) dici- 
tur & Graco verbo Baſſaris, i. e. 
meretrix, ſou concubina, quia 
Procreatur ex meretrice ſeu 


Cas 75 


Lord Nott. MS. 


Sect. 399. 


TEM. fi home «ft 

ſeiſie de certaine 
terre en fee, et ad 
iſſue deux fits, et 
Peigne fits eſt ba- 
flard, et le puiſne frere 
eft multer, et le pier 
devie, et le baſtard 
enter enclaimant come 
herre a ſon pier, et oc- 
cupia la terre tout ſa 
vie, ſans aſcun entre 
fait ſur luy per le mu- 
lier, et le baſtard ad 
iſſue, et moruſt ſeiſie 
de tl eftate en fee, 


Of this ſufficient hath beene ſaid in the 


Of this there hath beene alſo ſpoken in the ſame Section. 


AL SO, if a man be 

ſeiſed of certain 
lands in fee, and hath 
iſſue two ſonnes, and 
the elder is a baſtard, 
and the younger u- 
lier,B and the father die, 
and the baſtard en- 
trethclaiming as heire 
to his father, and 
occupieth the land 
all his life, without 
any entrie made upon 
him by 
and the baſtard hath 
iſſue, and dieth ſeiſed 


ef 


The contrary is held, that one coparcener cannot be difſeifed without agual oufler, and claim u 

eee Fc7 
ion, and holds it io be a pure Saxon word Baſtart, viz. impure natus, ut 
In Germany, and with us, (who derive many of our cuſtoms and po- 


the mulier, 


Iitical opinions from the Germans) baſtardy was always a circumſtance of ignominy. But in Spain, Italy, and France, baſtards 
were in many reſpects on an equal footing with legitimate children. During the firſt and ſecond races of the kings of France no dif- 
ference appears to have been made between their legitimate and illegitimate offspring. "The ſame ſeems to have been the caſe of the 
offspring of all the ſovercign princes and higher 42 — of nobility in France, Their acknowledging a natural child to be their child, 
was conſidered as tantamount to any formal act of legitimation. But the natural children of all other pertons were conſidered as 
villeins. After the acceſſion of the Capetian line, the condition of baſtards was altered for the worſe in many reſpects. Thoſe of 
royal parentage were excluded from the throne, and were no longer held to be of blood royal. They were only permitted to bear 
the arms of France, with a bar. A fimilar change took place with regard to the baſtards of the princes and nobility. By an or- 
dinance of the year 1600, it was declared, that the children of nobility thould not be conſidered even as gentlemen, unlefs they ob- 
rained letters of nobility. On the other hand, the baſtards whoſe parents were of a lower order, inſtcad of being conſidered vil- 
leins, as before, began about the commencement of the 16th century to be conſidered as free men, and except as to the right of receiv- 
ing and tranſmitting ſucceſſion, they are now, in F rance, on an cqual footing with their fellow-ſubjeas.—Secc Ocuwres du Chancelier 


22 eau, t. 7. P. 881, Dyſſertation dans laquelle on diſcute les principes du droit Romain et du droit Frangois par raport aux 
atards, | 
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Lib. 3. 


et la terre diſcen- 
diſt a ſon Iſſue, et 
fon iſſue enter, Se. 
en ceſt caſe le mu- 
lier eft fans remedie, 
car il ne poit enter, 
ne aver aſcun action 
pur recoverer la 
terre, pur ceo que 
e un antient ley en 
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of ſuch eſtate in fee, 
and the land deſcend 
to his iſſue, and his iſſue 
entreth, &c. in this 
caſe the mulier 1s 
without remedie, for 
he may not enter, nor 
have any action to re- 
cover the land, becauſz 
there is an antient law 


SeCt. 399. 


roneubind, In Engliſh, hee is 
called baſe borne, and there- 
upon ſome ſay, that a baſ- 
tard 15 as much to ſay, as one 
that is a baſe naturall, for 
aerd fignifieth nature. I 


read in Fleta, [y] that there [y] Flet. lib. 1. cap. 3. Vide 


244 


bee three kindes of baſtards, 
viz. manſer, nothus & ſpurins, 
which are deſcribed in two old 
verſes: 


Manſeribus ſcortum, notho 
mæchus dedit ortum. 


Sect. 380. 
(1. Roll. Abr. 356, 337. 358. 


239. Cro. Jac. 541. Godb. 281. 
Paim. g. 4 Init. 36.) 


; Ut ſeges e ſpica, fic ſpurius 
* . , 
tiel caſe uſe, Sc “. t ab amicd, (1) 
But we terme them all by the name of baſtards, that be borne out of lawfull marriage. By 
the common law, [Lr] if the huſband be within the faure ſeas, that is, within the juriſdic- [7] Brat. 25 4 fol. 278. 259. 3 
tion of the 2 of England, it the wife hath wſue, no proofe is to be admitted to prove the . 9. he 41-E. 3 * 2 2 ray. 
childe a baſtard, (for in that cate Maio non poteft F— = unlencthe and Rath an ap- A 0. 1 4 54 , 
— Nn * 9 4 . S 4 1. „ 09. 7 & (G 
parent impMibilitie of procreation ; as if the huſband be but eight yeares old, or under the 
age of procreation, ſuch ifſuc is baſtard, albeit he be borne within mariage. (2) [/] But if / 


in this caſe uſed, &c. 


"Mo PTE 


19. H. 6. 17. 29 E. 3 13 E A S14 Dem 
118. E. 4. 28. e Here ae. 


the iſlue be borne within a moneth or à day after mariage, betweene parties of full lawfull (l. Salk- 120.) 2. Ae. Sy 21 Cafe 27 
ave, the childe is legitimate. (3) 5 Ae rt . Az 7 eas - 


* 77+ ay Ho 
Diſcendiſi a ſon oe: For if rhe baſtard dieth ſeiſed without iſſue, and the lord 

by eſcheat entreth, this dying ſeiſed ſhall not barre the mwulier, becauſe there is no diſcent. 

It the baſtard enter, and the mulier dieth, his wife privement enſeint with a ſonne, the : 
baſtard hath iſſue and dieth ſeiſed, the ſonne is borne, his right is bound for ever. But 2 4 nr, nee be ical a3 
if the baſtard dieth ſeiſed, his wife enſeint with a ſonne the ruler enter, the ſonne is borne, . IOC A-; . 

the iflue of the baſtard is barred: for Litileton putteth his caſe, that there muſt not only be (Poſt. 260. 273. 1. Roll. Abr. 4, 75 , 4 CA > 
a dying ſeiſed, but alſo a diſcent to his iſſue. 624. 8. Rep. 101. b. Ant. 15. à. . PF aa 


* 7. Rep. 42. n SPE Cay 

Et ſon lite enter, Se. And ſo it is to be underſtood, albeit the mulier, after the . 42) A Ie 79, *4: ? 
deceaſe of the baſtard, doth enter before the heire of the baſtard ; for the diſcent bindeth, 27 < 
and not the entrie of the heire. CB a for 


, . '7 
Le mulier eſt fans remedie. Hereby it appeareth that this diſcent differeth from x ; ADS, at; $2145 
28 : ” cg Lib. 8. 101. 102. Sir Rich. 7 
other diſcents, for this difcent barreth the right of the muiier, whereas other diſcents doe Lechtord's catc. PY. CS 42 £5 t 
take away the entric only of him that right hath, and leaveth him to his action, but here by LY 
the dying ſeiſed of the baſtard, his iſſue is become lawfull heire. [a] It is holden, that if [a] 5. E. 2. Diſcent. Br. 49. C= , „ foes 
the mzulier bee within age at the time of the dying ſeiſed, that nevertheleſſe hee ſhall bee 32- ME 18. 22. 33- E. 3. J 2 
7 znr EIS. - : X Verdict. 48. 36. . 2. Pl. Com. „ Foe ne . 
barred, becauſe the iſſue of the baſtard is in judgement of law become lawwfull heire, and the ee Ae 1 * „„ 
law doth preferre levitimation, before the privilege of intaucig „T., e < Fare ge . 2 ' Was 4.4, . * — 2 
And theTeaTon of this caſe is, for that Fu/ium non eff alignem pu mortem Face Zara , . + e. / woo 2. 
gui toto tempore vitee ſu@ pro legitima habebatur. And ſo it teemeth to be, that if a man hath (PoR. 246. a. 5. Rep. 98.) e, Af 7 06 £4 &, 
uſue a ſonne being baſtard eigne, and a daughter, and the daughter is married, the father Ae Z & J, 224 LE A. — 
dieth, the ſonne entreth and dieth ſeiſed, this ſhall barre the feme covert. And the di [cent-< a= CE { © 154 apr, " ; 
in this caſe of ſervices, reuts, reverſions, expectant upon eſtates taile, or for life, where- Lf 45 by ; | 
| | | or for life, where Zo fo LA ee, 
upon rents are reſerved, &c. ſhall binde the right of the maler, but a diſcent of theſe ſhall x . Fo. 4 — ENT a Je 
not drive them, that right have, to an action, ,. — — 1 At . e, 
So it the baſtard dieth ſeiſed, and his iſſue endoweth the wife of the baſtard, yet is not Sir Rich. Lechford's caſe, ubi . * 
the entric of the »ulier law full upon the tenant in dower, tor his right was barred by the fapre. 
cdiſcent. (Ant. 241.) 
If the baſtard eigne entreth into the land, and hath iffuc, aud entreth into religion, this = 5 3 29. 
diſcent ſhall barre the right of the mutter. (FOR: #40} 


Ad iſſue deux fits. If a man hath iſſue ſuch a baſtard as is aforeſaid, aud diet, | | 
and the baſtard entreth and dieth ſeiſed, and the land deſcendeth to his illue, the collaterall oy 18. $2 cor. Reg. Rot. 144 
heire of the father is bound as well as where there be two ſonnes. or. 17. E. 3. 59. F. tit. Baſtard, 

1 8 : . 32. Sir Rich. Lechford's caſe, 
And where our author ſpeaketh of fonnes, ſo it is if a man hath ue two daughters, ubi ſupra. See afterwards in 
the cldeſt being a baſturd, and they enter and occupie peaccably as heires ; now the lam in the Chawer of Warzamies. + 
favour of legitunation ſhall not adjudge the whole poſſeſſion iu the ulicr, (who then had (Polt. 368. a.) 
the only right) but in both, ſo as it the baitard hath iflue and dieth, her itſuc ſhall inherit. is 
L] and 
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7 2 7 
2 7 2 , of . 
T - ns 2. 2.2 . e. 


of 9. 2. gel 


A. £62 , #6 
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* Sc. not in L. and M. nor Roh. 


() Filius naturalis à vulgo barbarorum opponitur legitimo. Sed revera opponitur ſilio adoptivo, in quo ſenſu Tiberius vocst 

Druſum filium ſuum naturalem. Cal. Lex. verb. nat, filius. Spuri Latin et Græci nus patre. Ib. Lor Nott. MS. jure ponti- 

2 . dicuntur qui ex adulterino concubitu, manſeres qui ex ſcorto, ſpurii exitus qui ſacris initiati ſunt, aut religionem profeſſi 
unt.— lb. 

(2) It is now held that the huſband's being within the four ſeas, is not concluſive evidence of the legitimacy of the child, and it is left 

to a jury to conſider whether the huſband had acceſs to his wife. See 34 P. W. 276, 276. Pendrell v. Pendrell, 2. Stra. 923. So ev 

dence map be given, that the huſband's habit of body was ſuch, as to make his having chuldren an wnpotiibility. Lomax v. Iolmden, 


. f N — - 

2. Stra. 940. See alſo 1. Roll. Abr. 358. 1. Salk. 123. Bur the rule laid down by lord Coke, was once generally received, In ... — 2 

Jenk. o. 10. pl. 18. it is ſaid, “ that if the huthand be in Irc tor a year, and the Wife in kngiand Curing that time has ulue, it ene oa CO — 
is a baſtard; but it ſcems otherwiſe now for Scotland, both being under one King, aud make but due continent of land.“ 8e I mags > 2 

ant. note 2. to p 126. EF 


(3) See note 1+ to page 261+ a. hor 1 PA] e, A EL)" 
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f5] 2. E. g. tit. baſtardie 13. 
21. E. 3. 34. b. 30. Aff. p. 7. 
Sir Rich. Lechford's caſe, ubi 
ſup. 

U Britt. cap. 73. 20. E. g. 
ouch. 129. 11. E. g. Age 3. 
8. H. 7. 2. Sir Rich. Lech ſord's 
caſe, ubi ſup. 
(Ant. 170. b.) 
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Sect. 400. 


[3] And in the ſame caſe, if both daughters enter and make partition, this partition ſhall 


binde the mulier for ever. 


[e] And an aſſiſe of mortd'ancefler licth not betweene the baſtard and the wwulter in reſpect 


of the proximitie of bloud. 


And the baſtard being impleaded or vouched ſhall have his age, 


Et le baſtard enter come heire a ſon pier. 


If a man hath iſſue baſtard eigne 


and mulier puiſue, and the baſtard in the life of the father hath iſſue and dicth, and then the 
father dieth ſeiſed, and the ſonne of the baſtard entreth, as heire to his grandfather, and dicth 


ſeiſed, this diſcent ſhall binde the muler. 


ue ceo ferra 
tendue lou le pier ad un fits ba- 


ard per un feme, et puts efpou- 


fa meſme la feme, et apres le efpou- 
fels il ad iſſue per meſine la feme 
un fits, ou un file mulier, et puis 
le pier moruſt, Sc. ſi tiel baſtard 


enter, Sc. et ad iſſue et devie ſgi- 


fie, Sc. donque avera Tiſſue de tiel 


baſtard le terre cleerement à 
luy, come avant eſt dit, &c. et ne- 
my aſcun auter baſtard la mere 
que ne fuit unque eſpouſe a ſon 
pier. Et ceo ſemble bone et reaſo- 
nable opinion: car tiel baſtard 
nde devant eſpouſels celebres pe- 
renter ſon pier et ſa mere, per la 
ley de faint eſglije eft mulier, co- 
ment que per la ley del terre i 
e/t baflard, et ifjint il ad un co- 
tur d'entrer come heire a ſon pier, 
pur ceo que il eft per un ley mulier, 
Sc. ſcilicet, per la ley de ſaint 
efzliſe. Mes auterment eff de 
baſtard que nad aſcun * ma- 
ner colour d'entre come heire, en- 
tant que il ne poit per nul ley 
re dit mulier, car ticl baſtard 
eft dit en la ley, quaſi nullius fi- 
lius, &c. | 


400. 


BUT it hath beene the opinion 

of tome, that this ſhall be in- 
tended where the father hath a 
ſonne baſtard by a woman, and af- 
ter marrieth the ſame woman, and 
after the eſpouſels he hath iſſue by 
the ſame woman a ſon or a daugh- 
ter, and after the father dieth, cc. 
if ſuchbaſtardentreth, &c. and hath 
iſſue and die ſeiſed, &c. then {hall 
the iſſue of ſuch baſtard have the 
landclcerely to him, as it is ſaid be- 
fore, &c. and not any other baſtard 
of the mother which was never 
married to his father. And this ſæe- 
meth to be a good and reaſonable 
opinion: for ſuch a baſtard borne 
before marriage celebrated be- 
tweene his father and his mother, 
by the law of holy church is u- 
lier, albeit by the law of the land 
he is a haſtard,and ſo he hath a co- 
lour to enter as heire to his father, 
for that he is by one law muſter, 


ſcilicet, by law of holy church. 


But otherwile it is of a baſtard 
which hath no manner of colour 
to enter as heire, in ſo much as hee 
can by no law bee ſaid to be mu- 
lier, for ſuch a baſtard is ſaid in the 
law to be gua)ſi nullius filius,&c.(2) 

Mes 


* maxcr not in L. and M. but in Roh. 


. 
1 
; 
| ' 


hem, | | | ue, it vv 
2 &#C- his dcath, is only good in the caſe of baſtard eigne and mulier puiſne, 


WE 
Ma . 
gs. 


nus de Repub. lib. 1. cap. 4. p. 29. 


(1) In the caſe of Pride v. the earls of Bath and Montague, it was held, that the rule that a perſon ſhall not be baſtardized after 
1. Salk. 120. 

(2) Nota. 2. Inſt. 96. 97. On the flatute of Merton, Pope Alexander III. {ann. 1160. 6. H. 2.) ordained, that children Lora 
b-fore matrimony, where matrimony follyws, Nou le be as legitimate as thoſe born after marriage, quia ecelena tales habet pro legi- 
timas.—Conſtitutio pontifica, or the canon law, eſt intelligenda folummodo de filiis natis ex coitu, qui poterunt clic conjugales z 
qui vero ex damnato coitu naſcuntur, ſeilicet ex coitu inceſtuoſo vel adulterino, cujuſinodi coitus non poterat efle uxorius, tamen nun- 
quam legitimari poſſunt per ſubſequens matrimonium. Ratio cſt quia matrinonium ſubtequens ex fictitione legis retrahitur ad 
tempus ſuſceptionis liberorum, ut legitimati habeantur legitime ſuſcepti (i. e.) poſt contractum matrimonzum. Fictio autem juris 
nunquam admittitur contra naturam et bonos mores. Quapropter lex non poteſt tingere matrimonium fue cum cis, cum quibus 
nuptiæ non potuerunt effe per leges; quia in fictionibus rranſlationis requiritur habilitas extremorum à quo et ad quem. Idcoque 
leges civiles et decretales olim matrimonium inter adulteros prohibebant, contractumque dirimebant, Jam vero iſta prohibitio 
locum non habet, nif in mortem prioris conjugis alteruter fuerit machinatus, vel premature, dum adhuc viveret, de contrahendo 
poſt mortem ejus connubio pacta uri fides. Secundo, notandum eſt quod ſubſequens matrimonium legitimos facit quoad ſpiri- 
tualia, non quoad temporalia, quia Papa non poteſt legitimare, quoad temporalia, extra fui iphus dominica, fcilicet extra terras 

ua: ſunt de patrimonio ſancti Petri, quod Papa Innocentius III. confitebatur (ergo Anglia non eſt ex patrimomio fanch Petri quicquid 
Focerit Rex Johannes). Et Sanchez quem Clemens III. valde laudavit, aperte dicit ſi proles habita fit ex concubitu omnino fornicate, 
cam non poſſe pontificem, quoad temporalia et ſecularia, legitimare. All iii ab ſid and proved out of art ent authors by a learn- 
ed advocate, whoſe diſcourſe is printed at large in the modern arrets colleed by Mon. de Hui Arreft 20. and there the prince 
pal caje was, the uncle, in the life of his wife, had a child by his niece and god-daughter, on promiſe of marriage wen time Suould 
ſerve : the wife dies, and then the uncle had other children, and ten years after, by diſpenſution from the popes contain'ag a claife of 
levitimation of the children born before, marries her. Ref. The pope's diſpenſation <was void as lo any lratitmations witch, euhctaer 
it were becauſe the marriage evere within the Levitical degrees, or becauſe of ſpiritual kindred, or becauſe againſl the council of 
Trent, ag neral council being held by the Sorbonne to be above the pope, appears not, but may be for all theft reajuns, or for none of 
them, but only becauſe the pope cannot legitimate in temporals. 2dly, That the chiidren of this marriage ſhoutd have penſions 19 ive. 
on, which may ſeem to approve the diſpenſation as to the marriage. 3dly, That no ſuch be yrantet for the ſuture. Ibid. 360, Ro- 
mani filios naturales tantum non alio jure habucrunt quam peregrinos. Theodoni & Arcadii principatu temperata fut legum 
ſeveritas, ac deinde Zenonis lege obtinuit, ut naturales liberi contequentibus cum matre nuptiis juſti ac legitimi haberentur. + Budi- 
Sed nota, quod ante Zenonis tempora, vis. per legem Divi Conſtantini, nati ante matrimonium, 
ficbant legitimi per matrimonium ſubſequens; quod tamen explicatur en codem codice, viz, per matrunomum legitimantur liberi 
naturales modo procreati ſint mulicre liberi, & cujus matrimonium non el} legibus interdictum. Vide Mont. de Mayjons, Aurett 
20. page 359—Lourd Nett. MS, 
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MES ad efle 's 


Of Diſcents. 


inian d 'oſctins » Se. And our author here ſaith, that this opinion 


is good and reaſonable, for that ſuch a baſtard, by the law of holy church (*) is a 


muliere 


Matrimonium ſubſequens legitimos fa 
ſuctudinem regni quod ſe habet in contrarium. 


"race ſucceſſionem. 


ing's writ, that the ſonne borne before marria 


ecclefie, rogaverunt omnts 


it 
oO 


cit quoad ſacerdotium non quoad ſucceſſionem. probten con- 
Yet the canon law holdeth them legitimate 
At a parliament holden [q] anzo 20. H. 3, for that to certiſie upon the 
e as a baſtard, was contra communem for mam 
epiſcopi mognates ut conſeutirent, quod nati ante matrimonium eſſtui 


legitimi, ſieut illi qui nati ſunt poſt matrimonium quantum ad ſucceſionem hereditariam, quia oc- 


clefia tales habet pro 


leges Anglia mutare, que hucrſque uſitate ſunt & approbate. 


int que il ad un colour d'entre, &c. Here it is to be obſerved, that the law 


more reſpecteth him that hath a colourable title, though it be not perfect in law, than him 
that hath no title at all, as hath beene ſaid (7) before. (1) 


ES en le caſe 

avant dit, lou 
le baſtard enter apres 
la mort le pier, et 
le mulier luy ouſta, 
et puis le baſtard diſ- 
ſciſſt le mulier, et ad 
zue, et devie ſciſie, 
et 'iſſue enter, don- 
que le mulier poit aver 
bricfe d' entre ſur diſ- 
ſeiſin envers [:{/ue del 
baflard, et recovera la 
terre, &c. Et iffint 
poies weir le diverſitie 
lou tiel baſtard conti- 
nue la poſſeſſion tout 
Ja vie ſans mterrup- 
tion, et lou le mulier 
enter et interrupt le 
Poſſeſſion de tel ba- 
ard, &c. 


Seck. 401. 


BUT in the caſe 

aforeſaid, where 
the baſtard enter after 
the death of the fa- 
ther, and the mulier 
ouſt him, and after the 
baſtard diſſeiſe the 
mulier, and hath iſſue 
and dieth ſeiſed, and 
the iſſue enter, then 
the mulier may have a 
writ of entrie fur diſ- 


ſerjin againſt the iſſue 


of the baſtard, and ſhall 


recover the land, &c. 


And ſo you may ſee a 


diverſity where ſuch 
baſtard continues the 
poſſeſſion all his life 
without interruption, 
and where the mul:er 
entreth and interrupts 
the poſſeſſion of ſuch 
baſtard, &c. 


legitimis : et omnes comites & barones und voce reſponderunt, quod nolunt 


FE T le mulier luy 


ouſta. An eſtranger 
in the name of the mulier 
without his commandement 
cannot enter upon the ba- 
ſtard, for that the baſtard 
may guine the eſtate and barre 
the uulier. And therefore re- 
gularly none ſhall enter but 
the ulier, or ſome other by 
his eommandement. And 
therefore Littleton faith (and 
the multer put him out) no 
more than 1n the caſe [a] of 
the lord A:vdley : for there an 
eſtranger of his owne head 
could notenter m the name of 
him that right had to enter 
within the five yearcs to 
avoid the fine. Fut in both 
thoſe caſes, firſt, if the muler 


agree thereunto before the 


diſcent-of the baſtard ; or ſe - 
condly, if he that right hath 
before the five yeares be paſt 
do ailent thereunto, the claune 
is good, and ſliall avoid the 
eſtate both of the baſtard aud 
of the conuſee, as it was 
holden in the lord Anu lien“ 
caſe, guia omnis ratihabitio 
retrotrabitur, & mandatocœgni i 
puralur, and it ftandeth well 


Sect. 40r. 


245 


* Vid. Britton fol. 188. b. 166. 
aog. And the ſtatute of Merton 
20. H. g. cap. 19. confirmeth this 
opinion. Hil. 18. F. 3. coram 
rege 14 Theſaur, Linum. 


Bracton lib. 2. fol. 63. 


[9g] Statut. de Merion, 20. H. 3, 
(p. 9 

Vid. Pact. 5 4 16. 17. 
10. All. Pl. a0. 8 hs 


ſr] Vide Sect. 297. & cap. garr, 
Sect. os * 


ſa] Mich, 38. & 39. Eliz. in the 
king's bench upon evidence by 
the Whole court. Vide 31. H. 8. 
cutr. conge. Br. 123. 


4 H. 7. Cap» 


with the words of the ſtatute, ſo that they purſue their title, &. by way of action or entry; 
and fo is the booke in [5] 31. H. 8. to be intended. 

But in the caſe of the i cigne, which is Litzleton's caſe, gardein in ſocage, or gardein 
in chivalrie, may enter, for they are no ſtrangers, as in another place is plainly ſhewed. If 
an infant make a feofiment in fee, an eſtranger of his owne head cannot enter | c] to the uſe of 
the infant, for the eſtate is voidable. But where an infant or a man of full age is difſeiſed, an 

entrie by a ſtranger of his one head is god, and veſteth preſently the eſtate in the infant, or 
other diſſeiſee. So it is if tenant for liſe make a feoffment in fee, an eſtranger may enter for a 
forteiture in the name of him in the reverſion, and thereby the eſtate {hall be veſted in him, 


et fic de ſimilibus. 
| Lou 


(1) Both by the civil and canon kaw, children born before marriage are made legitimate by the ſubſequent marriage of their parcats. 

his was eſtabliſhed in the civil law by the emperor Conftantine, and confirmed by the emperor Juſtinian. It was eſtabliſhed in the 
canon law by a conſtitution of pope Alexander the Third, in 1160. This legitimation is a privilege or incident infeparably annexcd 
to the marriage; ſo that tho both the parents and the children ſhould waive or refuſe it, the children nevertheleſs would be legiti- 
mate. But it holds in theſe caſes only where, at the time of the birth of the children, it was lawful for both parents to intermarry; for 
if the father were married to another woman at the time of the birth of the children, and afterwards his wife died and he married the 
mother of the child, the child would not be legitimated by this ſubſequent marriage. Children thus legitimated are on an equal footing 
with the legitimate children; and if they die before the marriage of their parents, ſtill they are conſidered as legitimate, and tranſmit 
their legitimacy to their iſſue : but whether they are conſidered legitimate Fro the time of the marriage of their parents, or whether 
their legitimacy by their parents? marriage has a relation back only tothe time of their birth, is a point warmly diſputed by the civilians 
and canoniſts. The prevailing opinion ſeems to be, that they are to be conſidered as legitimate from the time of their birth to all pu: = 
poſes but thoſe in which to conſider them as ſuch would operate to the detriment of a third perſon. Thus, if there be a natural- born 
child, and the father afterwards marries and has ſons ; his wife dies, and he marries the woman by whom he had the natural child; it ſeems 
to be the better opinion, that the child legitimated by the ſubſequent marriage does not acquire the right of progeniture over the ſons cf 
the firſt marriage. The doctrine of legitimacy by 2 ſubſequent marriage was never admitted into the Engliſh law; and the refuſal of 
the noblemen of our nation to admit it, on the occaſion mentioned in fir Edward Coke's Commentaries, is ſpoken of by fir William Black- 
ſtone and other writers as a memorable inſtance of their jealouſy of the civil law, and their firmneſs in oppoſing foreign innovations. 
The doctrine of legitimation prevails, with different modifications, in France, Germany, and Holland. By an arret d'audience of 
the 21ſt of June, 1665, it was adjudged, that if a perſon marries in England a woman by whom he had children previous to the mar- 
mage, the children born in France are legitimated by it, and acquire all the rights of legitimacy under the French law. See c. 10. 
C. de Natur. lib. Nov. $9. c. B. Vinn. in Inſt. I. 1. t. 10. f. 13. Hein. Elem. Jur. de Legitimatione. Traits des Succeſſions par le Brun, 
ed. 176. lib. 1. c. 2. f. 1. D. 1. I. 2. c. 2. ſ. 1. n. 13. and fir John Forteicue, c. 39. Pill the ſtatute of Merton, the queſtion 
witether born before or after marriage, was examined before the eccleſiaſtical judge, and his judgment was certified to the King or his 
Juſtices, and the king's court either abided by it or rejected it at pleaſure, But after the ſolemn proteſt made by the barons at Merton 


Vide Sect. 334. 
[5] 31, H. 8. entr. cong. Br. 123. 


ſc] Paſc. 39. Eliz. in communi 
banco per curiam. 10. H. 7. 16. 
7. E. 3. 69. 26. E. 3. 6s. per 
Thorp. 45 E. 3. telcaſe 28. 
11. Aſl. 11. 


againſt the introduction of the doctrine of the civil and canon law in this reſpect, /p-c:al baftardy has been always triable at common 
law; and genera! baftardy alone has been left to the judgment of the ecclelialtical judge, who in this cate agrees with the temporal. 
2. Ingg, Reeves's Hut. of the Enplith Law, $5. 201. and ſee ant. note 2, to Page 146+ as 
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Lib. 3. 


3. Al. g. 


P]. Com. Parſon de Hony lanc's 


cale, 91. 


35. H. 6. 24. 21. H. 6. 9. 


1. E. 4. 3. 21. E. 4. 8. 


Rrooke tit. diſcent. 40, 


20. H. 6. 28. b. 2. E. 4. 25. 26. 
15. E. 4. diſcent. 30. 


[4} Vide $eQ. 259. 403. 


Cap. 6. Of Diſcents. Sect. 402. 


Lou tiel baſturd continue tiel paſſaſſion ſens interruſtian. If the mulier 
entreth upon the baſtard, and the baſtard recovereth the land in an aſſiſe againſt the mu- 
lier, now is the interruption aveided; and if the baſtard dieth ſciſed, this tall barre the 
Hits. 

If the baſtard eigne after the deceaſe of the father entreth, and the king ſeiſeth the land for 
ſome contempt ſuppoſe to be committed by the baſtard, tor which no trecaold or inheri- 
tance is loft, but only the profits of the land by way of ſciſure, and the baſtard die, and his 
illuc 1s upon his petition reſtored to the pofteſſion, tor that the ſeiſure was without cauſe, the 
mulier is barred for ever ; for the pofieflem of the king when he hath no cauſe of ſeiſure ſhall 
be adjudged the poſſeſſion of him tor hoe cauſe he ſeiſed. But if atter the death of the father 
the mer be found heire and within age, and the king teifeth, in that caſe the poſleſlion of 
the king is in right of the mulier, and veſteth rhe actual poſſeſſion in the e t, and conſe - 
quently the baſtard eigne is fore-cloled of any right tor ever. 

And fo it is when the king ſeiſeth for a contempt, or other offence of the father, or of any 
other anceſtor; in that caſe, if the iſſue of the baſtard eigne upon a petition be reſtored, for that 
the ſeiſure was without cauſe, the mxl/cr is not barred, tor the battard could never enter, and 
conſequently could gain no eſtate in the land, but the pofloſion of the king in that cate ſhall 
be adjudged in the right of the multer. And it is to be obſerved, that the battard muſt enter 
in vacuam pofſiſſionem, and continue during his lite, without inierruption made by the 
mulier. 


» „ 

Interrupt le poſſeſſion del baſiard, Sc. It the baſtard invite the nulier to ſee his 
houſe, and to fee pictures, &c. or to dine with him, or to hawk, hunt, or {port with hun, or 
ſuch like upon the land deſcended, and the 7:vu/ter commeth ou the land accordingly, this is 
no interruption, becauſe he came in by the conſent ot the baſtard, and therefore the comming 
upon the land can be no treſpatle ; but if the mulier commeth upon the ground of his own 
head, and cutteth downe a tree, or diggeth the ſoile, or take any profit, theſe ſhall be inter- 
ruptions ; for rather than the baſtard ſhall puniſh him in an action of treſpaſſe, the act ſhall 
amount in law to an entry, becauſe he hath a right of entry. So it is i the mulier put an 
of his beaſts into the ground, or command a ſtranger to put on his beaſts, theſe doe amount to 
an entry; for albeit in theſe caſes the mulier doth not uſe any expreſs words of entry, yet theſe, 
and ſuch like acts, doe without any words amount in law to an entrie ; for acts without 
words may make an entry, but words without an at&t (. entry into the land, &c.) cannot 
make an entry, (all which interruptions are implied in the ſaid Sc.) More ſhall be ſaid 
hereafter of bnterruptions, in the chapter of Continuall Clame, 


Sect. 402. 


CT un enſant deins FTE M. fi un en- A LSO, if an infant 
age ad cauſe d'en- Jant deins age within age hath 
trer. If a man ſeiſed of ad trel cauſe de entry ſuch cauſe to enter in- 


lands in fee die, his wite en aſcuns terres ou to any lands or tene- 
privement enſeint with a ſon, 


and a firanger abate and die fenements ſur un au- ments upon another, 


ſeiſed, and after the ſonne is fer, gue eſt ſer, te ON 


borne, hee ſhall bee bound by 
the diſcent, becauſe hee at 
the time of the diſcent had no 
right to enter, and this is to 
be gathered upon theſe words 
of J. itileton. ad 6auſe dentrer, 
which at the time of the diſ- 
cent he hath not. 


Eft eins per diſ- 
cent, Sc. Here is im- 
pies any other heire, col- 

terall or lineall. 

An infant is accounted in 
law (as hath beene often 
ſaid,) [4] untill he paſſeth the 


fee, ou en fee taile de 
meſme les terres ou 
tenements, fi tiel 
home que eſt tiel- 
ment ſeifie, moruſt 
de tiel eſiate ſei- 
ſie, et les terres diſ- 
cendont a ſon iſſue 
durant le temps que 
Fenfant eft deins age, 
tiel diſcent ne tollera 


which is ſeiſed in fee, 
or in fee taile of the 
ſame lands or tenes 
ments, if ſuch man 
who is ſo ſeiſed, dieth 
of ſuch eſtate ſeiſed, 
and the lands deſcend 
to his iſſue during the 
time that the infant is 
within age, ſuch diſ- 
cent ſhall not take a- 
way the entry of the 

Pentry 
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FentryPenfant, mes que infant, but that hee age of 21 r_ _ 0s 

; 2 77 ane priviicges hee hath in 

it foit enter fur le iſ= may enter upon the reſpe& of his infancy. 

ſue que off eint fer iſſue which is in by Nel laches ſerra 

diſcent, &c. pur ceo diſcent, for that no agjudge en le enfant 

que nul laches ſerra laches ſhall be ad- eius age en tie] cafe. 

adjudge en un enjant judged in an infant Aud Lireren well added 3 E. . ar. imp. 46. 


. o 08 — (en tiel caſe) that is, in caſe Int . 5.280. 
deins age en tiel within age in ſuch (72 T 
caſe. a caſe. caſes, laches thall prejudice 
an infant. As laches ſhall be adjudged in an infant, if he preſent not to a church within 
ſix moneths, for the law reſpecteth more the privilege of the church (that the cure bee ſer— 
ved) than the privilege of intancy. And fo the publike repoſe of the realme, concerning 


mens freeholds and inkeritances, thall be preferred before the privilege of infancy, in caſe of Pl. Com. 272. 
- M . n S * 8 (F. N. B. 33 b. 6. Rep. 48. b. 
a fine, where the time begins in the time of the anceſtor. So non-claime of a villaine of an 3. Rep. 84.) 


infant by a yeare and a day, who hath fied into ancient demeſne, ſhall take away the ſeiſure 
cf the infant. And if an infant bring not an appeale of the death of his anceſtor within 
a yeare and a day, he is barred of his appeale for ever, for the law reſpects more liberty and 
life than the privilege of infancy. And here it is to be obſerved, that Litztletn putteth 
his caſe, that an infant ſhall enter upon a difcent, when a ſtranger dicth ſeiſed, but hee put 
it not ſo before, in the caſe of the baſtard eigne. B. tenant in taile infeoffeth A. in fee, A. 
hath iſſue within age and dieth, N. abateth and dieth ſeiſed; the ue of A. being till within (Poſt. 348, a. 259. a.) 
age, this diſcent ſhall binde [e] the infant, for the iſſue in taile is remitted : and the law F. 11. E. 4. 1. 2. 
doth more reſpect an ancient right in this caſe, than the privilege of an infant that had but N. B. 35. m. 

a defeaſible eſtate. And it is ſaid [/] if the king die ſeiſed of lands, and the land deſcend to C/ 35. H. 6. 60 
his ſucceficr, that this ſhall bind an infant, for that the privilege of an infant in this cate . 
holds not againſt the king (1). 


Sect. 403. 
7 TEM, fi k ba- ALSO, if huſband FTI baron ef feme, 


ron et fa feme, and wife, as in come en droit ſu feme, 
come en aroit la Tightof the wife, have on? lille et droit d enter, 
Jeme,ont titleet droit title and right toenter &c. et rel tenant moruſt 
denter en tenements into lands whichano= ſeiſie, Sc. 


2 — 1 * * 1 * * E. * 8. 
gue un auter ad en ther hath in ſee, or in eee oy gran * N 
; y ar artlcul CL N- 
Jeez ou en fee taile, tee tayle, and ſuch te- derſtood, viz. when the wrong n. 


et tiel tenant moruſt nant dieth ſeiſed, &c. was done to the wife during 


ſerfie, &c. en tiel caſe in ſuch caſe the entry 2 rad Ht 7 A _ 
Fentrie le baron eff of the hufband is ta- and is difleiſed, and then ta- 
. - p 3 N — 

tolle fur I heire que ken away upon the keth huſband; in this caſe the 
: bes huſband and wife, as in the 

eſt ems per diſcent. heire which is in by right of the wife, have right 
Mes þ le baron de- diſcent. But if the be enter, and yet the dying 
. | - ſeiſed of the duicifor in that 
vie, donque la femme huſband die, then the caſe quill take away the entry 


bien poit enter ſur le wife may well enter — * ar ages 1 
. : . . er huſband; and the reaſon 
1/ue que ef 4 per upon the iſſue which is aſwell for that ſhee herſelfe 


diſcent, pur ce que is in by diſcen t, for when ſhce was ſole, might have 
laches le baron ne that no laches of the entred and recontinued the poſ- 

ſeſſion, as alſo it ſh.ill be ace 
turnera la feme ne huſbandſhallturnthe @unted her folly that ſhee would 


ſes 1 preju- wife or her heires toa. take ſuch a huſband which 
would not enter before the dif- 


dice ne en dammage ny prejudice nor loſſe dt. 


13. E. 4. d iſceſt. 30. 


But 


(1) This and many other paſſages in this work, reſpeging the operation and force of the acts of infants, were fully conſidered in 
the caſes of Zouch v. Parſons, 3. Burr. 1794; and May v. Hook, heard before lord chancellor Eathurſt, in 1973, — There 
being no printed account of the laſt caſc, it may not, perhaps, be unacceptable to the reader to find an account of it here, Ann Ma 
and her two fiſters were, under their father's will, ſciled of a coninderable frechold eſtate ; and poſſeſſed of a conſiderable leaſehoid 
eſtate, as joint-tenants. Previous to the marriage of Ann May with John Hook the defendant, ſhe being then an infant, by articles 
of agreement dated the 28th of October 1761, and made between her of the firſt part, John Hook of the ſecond part, and truſtees 
of the third part, it was covenanted and agreed, that the leaſehold eſtates ſhould be aſſigned to John Hook for his own uſe and be- 
neſit; and that the freehold eſtates thould be ſettled on him for life ; and then on her for her life; remainder to their firſt and other 
ſons ſucceflively in tail male; remainder to their daughters, as tenants in common in tail; remainder to John Hook in fee. And 
he covenanted to pay 100 l. to the truſtees upon truſt to pay Ann Hook, if the ſurvived him, the intereſt of it for her life, and after 
her deceaſe to divide it among the children.—Afterwards Aun May died under age. The queſtion was, Whether theſe articles were in 
equity a ſeverance of tlie joint-tenancy? Lord chancellor Bathurſt, when he made his decree in this cauſe, obſerved, that the tirſt point 
attempted to be eſtabliſhed by the counſel was, that had Ann May been of full age when ſhe entered into the articles, they would 
have amounted to a ſeverance ; but that no determination to that effect had ever been made: That the co-joint-tenants were not, in 
this caſe, to be conſidered as volunteers, as they claimed by title paramount; and that their ſituation approached nearer to that of 
ſuc in tail, who claimed per formam doni, than to that of an heir at law, who claims only under his anceſtor :— That the utmoſt 
which the infant could do would be an avoidable act; and that, of courſe, it would be in the diſcretion of the court either to ge or 
refuſe their aſſiſtance to it ; and, by a parity of reaſon, it muſt always be in their power to model his contracts at their pleature ;— 

at the contract, in the preſent caſe, was not ſuch as the court would uphold. Had the infant lived to come of age, and a bill 
been filed againſt her for a performance of the articles, the court would have {et them afide, and referred it to a maſter to draw new 
Propoſals for a proper ſettlement :—"That as the contract was not ſuch as would have bound the infant hericit, 4 forizor! it ſhould not 
bind the co-joint-tenants : — That it would be a ftrange doctrine, that any act of an infant, which is by its nature avoidable, ſhould 
- ſever the joint-tenancy, as if that were allowed, it would alwavs be in the power of the infant to ſay, whether the joint-tenancy 
ſhould be ſevered or not; then, if any of the co-joint-tenants thould die under age, the infant might avoid his own att, by 
pleading infra ætatem, aud reſort to his title of ſurvivorthip, which would be a great mjuſtice and hardſhip on the co- joint = 
dae —— On theſe grounds his lordihip was of opinion, that the articles did not amount in equity to a ſeverauce of the jun- 

cy. 


Lib. 3. Cap. 6. Of Diſcents. 
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rn But there if the woman en zze cas, mes que in ſuch caſe, but that 
were within age at the time of 


her taking of huſband, then the /@ femme el ſes heirs bien the wife and her heires 
dying ſciſed 2 _— = potent enter, lou tic] may well enter, where 
deceaſe of her huſband take 7 5 7 1 

away her entry; becauſe no diſcent oft chu du- ſuch diſcent 15 el- 
folly can bee accounted in her, rant le coverture. chued durin g the Co 
for that ſhee was within age verture. 

when ſhee tooke huſband, and Res 
after coverture ſhe cannot enter without her huſband ; all which is 1mplyed in the ſaid (Se.) 


Vid. Seft. 498, Laches le baron ne turnera la fem, Sc. al prejudice, Sc. Laches lignifieth 


(Hob. 96. Ant. 233. b. 


\ Lov ali. © Bow 206 in the common law, retchleſneſſe, or negligence, 2 4 ſemper habet infortunium co- 
1. Roll. 421. Plo. 296. ; mitem. Here is a diverſity to be obſerved, that albeit regularly no laches ſhall be accounted 


in infants, or feme coverts, as is aforeſaid, for not entry or clayine to avoid diſcents, yet laches 

ſhall be accounted in them for no performance of a condition annexed to the ſtate of the 

land. For if a feme be infeofted * before or after marriage, reterving a rent, and for 
| default of payment a re-entric ; in that caſe, the laches of the baron {hall diſherit the wite 
15 2 fg” 3 7 for ever. And ſo it is [a] of an infant; his laches, for not performing of a condition an- 
45. I. 6. 1 Pl. Com. 136. b. nexed to a ſtate, either made to his anceſtor or to himſelfe, ſhall barre him of the right of the 
Flcta lib. 2. cap. 30. land for ever. 

If a man make a feoffment in fee to another reſerving a rent, and if he pay not the rent 
within a moneth, that he ſhall double the rent, and the feoffee dieth, his heire within age, the 
infant payeth not the rent, he {hall not by this laches forteit any thing. But otherwiſe it is of 
a ſeme covert; and the reaſon and caute of this diverſity is, tor that the infant is provided 

[+] Le ſtatute de Merton ca. 3. for by the ſtatute, [o] non current iſuræ contra aliquem infra ætatem eiten Sc. But that 
ſtatute doth not extend to a feme covert, neither doth that ſtatute extend to a condition 
of a re- entry; which an infant ought to performe, for the forteiture thereof cannot bee 
called ura. 


20. H.6. 28. b. 


* Sect 404. 


ES la court tient, lou tie! PUT the court holdeth, where 
title eſi done al feme ſeile, ſuch title is given to a fem ole, 
que puis prent baron que n'entra who after taketh huſband which 
pas, eins ſuffer un diſcent, &c. la doth not enter, but ſuffer a diſ- 
auter eſt, car ſerra dit la folly le cent, &c. there otherwiſe it is, for 
feme. de prendre tiel baron que it ſhall be ſaid the folly of the wife 
n'entre en temps, &c. to take ſuch a huſband which en- 
tered not in time, & c. 


„ H. 7.24 HIS is added, and therefore, as formerly I have done, I meddle not withall ; howbeit the 
opinion is holden for law, as it appeareth in the ſection next precedent, 


Sect. 405. 
een b ER E Liitleton ex- I TEM, 2 home que ALSO if a man which 
Lb. l, on; f | 


plaineth a man © 


A no found memoric to be et de non ſane me- is of non ſane me- 
4 


non compos mentis. Many orie, que eſt a dire en mory, that is to ſay in 

times (as here it appear- - : . . 
PI. Com. fo. 368 b. per Sanders. eth) the Latin wor Per. Latin, qui non eſt com- Latine, gui non eft com- 
lib. 4. fo. 127. 182. Beverley's 


caſe. Mirror cap. 1. ſect. g. ca. 5. 
ſect. 1. Bract. to. 165. and 429. 


Britton fo. 167. b. 217. 66. Fleta 


li. 6. e. 39. Fitz. N. B. 222. b. 
Stanf. Prer. 23. 34. 


(Hob. 96. Sid. 113.) 


plaineth the true ſenſe, 
and calleth him not 
amoens, demens, Tie, lus 
naticus, fatuus, fiultus, or 
the like, for non compos 
mentis 1s moſt ſure and le- 
gall. (1) 


Non compos mentis is 


pos mentis, ad cavſe 
d'entre en aſcuns tiels 
tenements, fi tiel & 
cent, ut ſupra, ot ewe 
en ſa vie durant le 


temps que il fuit de 


pos mentts, hath cauſe to 
enter into any ſuch te- 
nements, it ſuch diſcent, 
ut ſufra, bee had in his 
life during the time that 
hee was not. of ſound 


7108 
* This SeCtion is not in L. and M. nor Roh. 


(1) Scotch Pleading, anno 61. caſe 8. pages bg and 70, and fir Thomas Stewart's caſe, Fatui ſive idiot ſunt illi tantim, qui omni 
ratiocinatione et judicio carent, tardi, bardi, moriones, mac:erones, qui inopi3 caloris et ſpirituum laborant. Furor et dementia cum 
ferocii, et horrenda actionum vehementia. Fromanus de jure furioforum, p. 6. Furor dividitur in continuum; ubi anomus con- 
tinuã mentis agitatione ſemper accenditur; et interpolatum ſeu intervallatum; qui dilucida habent intervalla ; quorum furor habet 
inducias, ct quos morbus non fine laxamento aggreditur; qui teſtamentum facere poſſunt ; & quos furor ſtimulis ſuis variatis vicibus 
accendit. In theſe fury and madneſs is but an ague or a diſeaſe; in the others, it is temperament and complexiom. Again, among 
thoſe who have lucid intervals, it may be fit to diflingui/h between thoſe who have only remiſſiouem ſeu adumbratam quictem, and 
thoſe who have intermiſhonem ſeu reſipiſcentiam integram. To witneſſes depoſing ſanæ menti, are preferred and believed hefore an 
hundred touching fury and madneſs. Melancholy and hypochondriac vapours are like florms at ſea, which, though they difturb for a 
while, yet they do nos hinder the returning to the former calm; ſemel furibundus, ſemper furibundus prafumitur ; and therefore zohere 
the queſtion is of a fat done lucido intervallo, aubie may be either by remiſſion or intermiſſion, it is not enough to flew the ad was 


actus ſapienti conveniens, for that may happen many ways z but it muſt be proved to be actus ſapientis, and to proceed from judgment 
and deliberatian, elſe the preſumption coutiuues. rd Nott. MS. 


Lib. 3. 


non ſane memorie, et 
pris devia, ſon beire 
bien poit enter ſur luy 
que eft eins per diſcent. 
I en ceft caſe pryes 
deler un cas, que I heire 
toit enter, et uncore 
ſon anceſier que avort 
mejme le title ne puiſ- 
ſoit enter. Car celty 
que ſuit hors de ſa me- 
morie al temps de tiel 
diſcent, il voile enter 
apres tie diſcent, fi 
action fiir cea foit ſue 
envers luy, il nad riens 
pur luy à pleder, ou de 
luy ayder, mes a aire, 
ge il full de non ſane 
momarie of temps de 
tiel diſceut, Sc. Etaceo 
ne ferra'il reſcerve a 
dire, pur ceo que nul 
bome de pleme age ſer- 
ra reſccive en afcun plee 
per la ly a * diſa- 
bler le perſon demeſne, 
mes le heire bien foit 
diſabler le perſon fon 

unceſier pur fon ad- 
ventagze + demeſne en 
tiel cas, pur ces que nil 
laches poit eftre ad- 
judge fer la ley en ce- 
luy que ad nul diſcre- 
tion en liel caſe. 


Of Diſcents. 


memorie,and aſter6ieth, 
his heire may well en- 
ter upon him Which is 
in by diſcent. And in 
this caſe you may ſee a 
caſe, where the heire 
may enter, and yet his 
anceſtor which had the 
ſame title could not en- 
ter. For hee which was 
out of his memorie at 
the time of ſuch diſ- 
cent, if hee will enter 
after ſuch a diſcent, if an 
action upon this be ſued 
againſt him, he hath no- 
thing to plead for him— 
ſelfe, or tohelpe him, but 
to ſay, that hee was not 
of ſane memorie at the 
time of ſuch diſcent, 
&c. And he ſhall not bee 
received to ſay this, for 
that no man of full age 
ſhall bee received in any 
plea by the law to diſ- 
able his owne perſon, 
but the heire may well 
diſable the perſon of 
his anceſtor for his 
owne advantage in fuch 
caſe, for that no lachies 
may bee adjudged by 
the Jaw in him which 
hath no diſcretion in 


{uch caſe. 


ric 


Seck. 405. 


of foure ſorts: 1. 7deota, 
which from his nativitie, 
by a perpetuall infirmitie, 
Is zo compos mentis. 
2. Hee that by ſickneſle, 
grieſe, or other accident, 
wholly loſeth his memo- 
ie and underſtanding. 
3. A lunatique that hath 
ſometime his underſtand— 
ing and ſometime not, 
aliquando gauiet lucid:s 
intervallis, a ad thercſore 
he is called 20 coin pos 
mentis, fo long as he hath 
not underitanding. Laſt- 
ly, hee that by his owne 
viticus act for a time dc- 
priveth himſelte of his 
memorie and underſtand— 
ing, as he that is drun— 
ken. But that kinde of 
non compos mentis ful 
give no privilege or bene- 
tit to hun or to his heires, 
And a diſceut mall (1) 
take away the centric of an 
idcot, albeit the want of 
underſtanding was per- 
petunll; for Litileton 
ſp:aketh generally of a 
man of non ſane memoric. 
So likewiſe it a man that 
becomes nor con po, Neu- 
tis by accident, as is 
aforeſaid, be diflcited and 
ſuffer a diſcent, alheit he 
recover his memeric and 
underſtanding againe, yet 
hee ſhail never avoid the 
diſcent; and ſo it is à for- 
tiori ot one that hath /zc:- 
Aa intervalla. As for a 
drunkard, who is wa- 
luntarius demon, he hath 
(as hath beene ſaid) no 
privilege thereby, but 
what hurt or ill foever he 
doth, his drunkeanctle 
doth aggravate it: Orme 
crimen ebrictas & incendit, 
S detegit. 


247 


(2. Inſt. 14.) 


Lib. 4. 124+ 12. Beverleye's 
cale, 


(8. Rep. 150.) 


(Plo. Com. 1g.) 


(4. Rep. 193. b. F. N. B. % 


If an ideot make a feoffment in fee, he ſhall in pleading never avoid it, by ſaying that hee 
Wis an ideot at the time of his teofiment, and fo had beene from his nativitie. But upon an 
ofhce found for the king, the king ſhall avoid the feoffment, for the benefit of the 1deot, 
whoſe cuſtodie the law giveth to the king. 

So it is of a non compos mentis by accident, and of him gui gaudet lucid's intervallis, if 
an eſtate be made during his lunacie : for allc16 the parties themiclves cannot bee received 
to diſabie themſelves, yet twelve men upon their oathes may finde the truth of the matter. 
Eut if any of them alien by fine or recoverie, this ſhall not onely binde himſelfe, but his 
keires alto. (2) As amongſt other things requiſite to be knowen, theſe cafes you ſhall finde at 
large iu my Commentarics, whereunto, for brevitie, I referre the reader ; upon all which 
bookes there have beene toure ſeverall opinions concerning the alicnation, or other act of a 

man 


49- H. 6. 43. b. Abb. All. 89. h. 
F. N. B. sos. 5: E. 3. 70. Prit- 
tan, cap. 28. fol. 66. 2g. All, 
pl. 4. 35: All. pl. 10. 


32. E. 3. tit. Scire fac. 160. 
Stanf. Pr. 34. F. N. B. 202. 2. 
Beverieye's caſe, lib. 4. 126. 
137. 128. 


* deftuliifer et, added L. and M. and Roh. + demeſne— del Hhcire, L. and M. and Roh. 


(1) In all the editions except the firſt, the word 19 is here erroneouſiy inſerted. 
(2) Lord Hobart obſerves in the caſe of Needler v. Biſhop of Wincheiter, that in theſe caſes the law finds theſe perſons not fo 
ditabled, nor admits the averment of ſuch diſablement, becauſe it is certificd by invincible and indifputable credit of the judge, 
, that they were perfect and able perſons. And fo here is a Jaw of policy that doth not cancel the law of nature, ut doth onde bound 
it in point of form and circumſtance; it being better to admit a miſchief in particular, even againſt the law or nature, than an in- 
* convenience in general : and it is not the law of nature to admit any improbable ſurmiſe againſt authentic record or evidence.” Hoh. 
224, —mir Ed. Coke obferves, poſt. 350. b. that the only mode by which an infant can reveiſe a fins levied by hun, 15 by appearance 
in court during his infancy, and being intpected by the judges ; nou ff,, leflimoning aut jier ator i VOUS JET j Ate 1 peel! 
Solummodo ; the judpes may, however, inform tliemſelves in caſes of this kind by means of witneſs, 
Kind of evidence. It appcars a great hardſhip that infants ſhould nor be permitted toreverſe their fines after they attain their full age; 
and it ſeems unaccountable that the law, which will not permit them to doit after they attain their Tull age, ſhould permit them to Co 
it before that age. The objeftion, that no averment can be made againft any fact which is now upon record, applics as much to them be- 
fore their attaining their full aye as after, But the contrary has becn too often eftablithed to be now called in queſtion. Sec Ann Hungare's 
calc, 12 Rep. 122, Warſcomb v. Cariell, ib. 124. Herbert Parrat's caſe, 2. Vent. 30. Hutchifan's cate, 3. Lev. 30. Requiſhe v. 
Requiſhe, Bulftr. p. 2. 329. Sarah Gufforth's caſe, 12. Mod, 444. With re{pe& to the fines levied by ideots and lunatics, ſee 12, Rep. 
124. Hugh Lewis's cate. 10. Rep. 42. b. But infaut truſtees within the ſtat. 7, Aun. c. 19. may both levy fines, and ſufler common 
recoveries. Sec 3. Atk. 479- 339. Com. Rep. 615. Barnes's Caſe of Pratt. 217. See alto Fitz. Nat. Bre. 202. where much argument 
Ys uſed to ſhew, that a 202 combos may plead his diſability to avoid his own acts as well as an infant; and 2. Blac. Com. ed. 53. p. 291. 
But in Stroud v. Marſhal, Cro. Eliz. 398, debt upon obligation, the defendant pleaded, that at the time of the obligation made, he 
Was de non ſune memory : and it was thereupon demurred, and adjudged to be nv plca 3 for he cance fave huutelt by ſuch a pira, and 
the opinion of Fitzhgrbert was hcld to be no MW. «TL, 


„ 


church books, or any other 


o 


2 

Lib. 3. 

Vide Br. tit. Dum fuit infra 
taten 5. 


IIb. 4. fol. 126, 197. 
(Pio. 19. a. F. N. B 232.) 


26. AM. 27. 21. H. 7. 31. Stan- 
ford 16. b. 8. E. 2. Coton. 412. 
414+ 251. 22. E. 3- ibid. 224 
Beverltye's caſe, ubi ſupra- 
F. N. B. 202. D. z. H. 7. 2. Vice 
g. F. g. tit. Eni tie Cong Statham. 
1% E. 4. 8. 39. H. 6. 4. Abbr. 
AH. 89. 39. H. C. 43- 

(Poſt. 265.) 


15. E. 4. tit. Diſcent go. 


(Aut. 53. b. 200. b.) 


+ .me/me not in L. and M. nor Roh. 


Cap. 6. 


Of Diſcents. 


man that is non comfos mentis, Oc. For, firſt, ſome are of opinion, that hee may avoid his 
owne act by entrie, or plea, Secondly, others are of opinion, that he may avoid it by 
writ, and not by plea. Thirdly, others, that he may avoid it either by plea, or by writ, 
and of this opinion is Firzherbert in his Natura Breviunm, ub! ſupra. And Litticton here is of 
opinion, that neither by plea, nor by writ, nor otherwiſe, he himſelfe ſhall avoid it, but his 
heire (in reſpect his anceitor was non compos mentis) ſhall avoid it by entrie, plea, or writ, 
Ind herewith the greateſt authorities oft our bookes agree ; and fo was it reſolved with 


Sect. 406. 


Littleton in Beverleye's caſe ; [r] where it is ſaid, that itis a maxim of the common law, thut 
the partie ſhall not difable himſelfe. But this holdeth only in civil cauſes ; for in criminal! 
cautes, as felonie, &c. the act and wrong of a madman ſhall not bee imputed to him, for that 
in thoſe cauſes, actus non facit reum, niſi mens fit rea, and he is amens (id oft) fine mente, With- 
out his minde or diſcretion ; and urigſus ſolo furore punitur, a madman is only punithed by his 
madnefſe. And fo it is of an infant, untill he be of the age of fourteene, which in law is 


accounted the age of diſcretion, 


Et en ceſt caſe poyes veir un caſe, Sc. And though L#//eton ſaith (one cafe), 


yet other caſes may be found to the ſame end. For if there be goandtather, father, and fon, 
and the father dificiſe the grandfather, and make a feoffment in tec, without warrantic, 
the grandfather dicth, albeit the right deſcend to the father, he cannot by this right defcen- 
ded, enter againſt his owne feoffment; but if he die, the ſonne ſhall enter, and avoid the 


eſtate of the teoffec. 


So if the grandfather be tenant in taile, and the father diſteiſe him, wt ſupra, mutatis 


mutand:s. 


If lands be given to two and to the heires of one of them, he that hath the fee ſimple (hall 
not have an action of waſte upon the ſtatute of Gloneefter, ugaink the joyntenant tor lite, 
but his heire {ſhall maintaine an action of waſte againſt him, upon the ſtatute of Glowefier ; 
fo the heire ſhall maintaine that action, which the anceſtor could not. 


Sect. 406. 


Z T fi tiel home de non ſane 

memorie fait feoffment, &c. 
2 * meſme ne pcit enter, ne aver 
briefe appel! Dum non fuit com- 
pos mentis, &c. cauſã qua ſupra: 
mes apres la mort ſon heire bien 
port enter, ou aver le dit briefe 
Dum non fuit compos mentis 4 
Jon election. 4 Meſime la ley oft 
lau enfant deins age fait fegſte- 
ment, et devie, ſon heire poit en- 
ter, ou aver un briefe de Dum 
fuit infra ætatem, &c. 


AND if ſuch a-man of non ſane 

memorie make a ſeoffment, 
&c. hee himſelfe cannot enter, nor 
have a writ called Dum non ut 
compos mentis, &c. cauſe qua ſupre : 
but after his death his heire may 
well enter, or have the ſaid writ of 
Dum non fuit compos mentis at his 
choice. The ſame law is where 
an infant within age maketh a 
feoffment, and dieth, his heire may 
enter, or have a writ of Dum fuit 


infra ætatem, &c. 


£4 IT feoff ment, &c. Or any other like conveyance zz pats; but fines and other 


aſſurances of record are not implycd in this (Sc.) 


Meſme la ley d'un enf ant. This is true, as to the bringing of a Dum fuit infra 
etatem, &c. but without queſtion the infant in that caſe might have entred, as it appeareth 


in the next Section. 


Briefe Dum non fuit compos mentis. This writ (as it appeareth by our 
author) lieth for the hcire of him that was oz compos mentis, and not for himielfe; but a Dum 
Juit infra ætatem lieth as well for the anceſtor himſelf after his full age, as for his heire. 


ef tis Section not in L. and M. nor Rob. 


+ la——ſa L. and M. and Reb. 


Sect. 


1 c. added L. and M. and Roh, The reſt 
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| Lib. 3. 


Of Diſcents. 


Sect. 407, 408, 409. 


Sect. 407. 


IEA. ft jeo ſue ® diſſeifie per un 

enfant deins age, lequel alie- 
na a un auter en fee, et Jalienee 
devie ſoifie, et les tenements diſcend- 
ont a ſon heire, I efleant l enſant 
deins age, mon entry eſt tolle 


Sc 4. 
Sec. 


ES | lenfant deins age enter 


ur Pheire gue eſt & eins per diſ- 
cent, come il bien poit, pur ceo gue 
l| meſme le diſcent fuit durant jon 
nonage, donque eo bien puiſſe enter 
furle diſſeifor, pur ceo que per. ſonen- 
trie il ad defeat et anient le diſcent. 


E RE it appeareth, that the entrie of the infant is lawfull, and giveth advantage to 


ALSO, if! be diſſeiſed by an in- 

fant within age, who alicneth 
to another in fee, and the alienee 
dieth ſeiſed, and the lands de- 


ſcend to his hcice, being an in ; 4 55 


fant within age, my entrie is 
taken away, &c. 


, * - - 
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BUT it the infant within age 

enter upon the heire which 1s 
in by diſcent, as he well may, 
for that the ſame diſcent was du - 
ring his nonage, then I may well 
enter upon the diſſeiſor, becauſe 
by his entrie hee hath defeated 
and taken away the diſcent. 


Vide the next Sect. ſoll ing. 


248 


the diſſeiſee to enter alſo, becauſe the diſcent, which was the impediment, is avoided. 


And it is to be obſerved, that if the diſcent be caſt, the infant being within age, he may 43. E. 3. tit. Entr. Cong. 


enter at any time, either within age, or after his full age, : 
And fo it is if an infant make a feoffment &. he may enter either within age, or at any F. _ B;. 192+ 
time after his full age, and ſo.in both cafes may his heire. a.. 


Vet. N. B. 126. b. 


EN meſme le manner 

9%, lou fes ſue diſſei- 
fie, et le difſeiſor fait 
feaffment en fee fur 
condition, et le feoffee 


moruſt de tie ejtate 


ſerſie, ¶ jeo ne purroy 
* my enter ſur Tf 
PF here le feoffee : mes 
i le condition ſoit en- 
freint, iſint que pur 
cel cauſe le feoffor en- 
ter ſur I heire, ore jeo 
bien putſſe enter, pur ceo 
que quant le feoffor ou 
ſes heres entront pur le 
condition enjremt, te 
diſcent eft oufterment 
defeat, Sc. IA. 


* diſſcifie not in Roh. but in L. and M. 
$ einz—heire, L. and M. and Roh. 
dy not in L. and M. nor Roh. 


Sect. 409. 

N the ſame manner 

it is, where I am diſ- 
ſeiſed, and the difſei- 
ſor make a feoffment 
in fee upon condition, 
and the ſeoffee die of 
ſuch eſtate ſeiſed, I 
may not enter upon 
the heire of the feof- 
fee : but if the condi- 
tion bee broken, ſo as 
for this cauſe the feof- 
for enter upon the 
heire, now I may well 
enter, for that when 
the feoffor or his 
heires enter for the 
condition broken, the 


diſcent is utterly de- 
feated, &c. 


| + „added L. and M. and Roh. 
mne ſmt not in L. and M. but in Roh. 
++ Zheire—ls ire, L. and M. and Roh. 


H E reaſon hereof 13 Vide the Sed. next precedent. 
| apparent, for ceſante Dyer 13. El. fol. 298. 299. 


cauſa, ceſſat cauſulum. Te- (Ant. g. 395.) 
nant in cadite maketh a feoff- 
ment in fee to the uſe of 
the feoffee and his heires, 
untill the feoffor pay an 
hundred pounds to him or 
his hcires, the feoffee dieth 
his heire within age, now hath 
the king the wardſhip of the 
bodie, and is intituled to the 
gard of the land, But if 
the feoffor pay the hundred 
pounds according to the limi- 
ration, the wardſhip is deveſt- 
ed, both for the body and the 
land, and ſo it is in caſe of a 
condition: for, as Lrittleton 
here ſaith, the diſcent, which 
is the cauſe of wardſlüp, is 
utterly defeated, And by theſe 
two laſt caſes which Lzteleton 
hath here put, it appeareth, 
that there is no A rener, 
where the diſcent is diſaffir- 
med by a right paramount, as 
where the ſtate was never 
law- 
+ &c, not in L. and M. nor Rot, 

N Cc. added L. and M. and Rol. 
jt Sc. not in L. and M. nor Rok, 


Ant. 76. b. 
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Vid. Se. 200. 
(Ant. 132 ) 


(Ant. 126. b. 338. b. 3. Rep. 61.) 


* Vid. Pl. Com. Dame Halc's 
Cale. 
6. E. 3. 41. &c. 


30. K. 3. 55. 
(Ant, 444) 


3. H. 6. 41. 10. H. 6. 10. b. 

18. E. 4. 19. 9. E. 4. 25. 62. 
7. E. 4. 15: 18. E. 3. 84. 25. E. 
3. 39. 46. E g. 23. 30. E. 1. 
B:iefe 883. Brafton ub. 4. fo. 
189. & lib. 5. fo 414.22. R. 2. 


Briefe 936. 16. All. pl. 8, 


Cap. 6. 


Of Diſcents. 


Sect. 410. 


lawfull, (as in the caſe of an infant,) and where the diſcent is armed for a time, the eſtate 
being lawtull, and being after defeated by matter ex p fatto, by a title of re-entry, 


F Nireenreligion,Sc. 

Here is implied profeſ- 
ſion. This difcent ſhall not 
barre the entry of the diſ- 
ſciſee, for that the diſcent 
commeth by the deed of the 
father, becauſe he entred 
into religion, wherein there 
is an excellent point wor- 
thy of obſervation: for al- 
beit the entry into religion 
make not the diſcent, but 
the profeſhion, whereof you 
have read before, Sr. 200. 
yet here you may learne by 
Littleton, that the law re- 
ſpects the originall act, and 
that is, his entry into reli- 
gion, which is his owne act, 
whereupon the profeſſion fol- 
lowed : whereby the diſcent 
hapned ; for, Cjiſque rei po- 
ti/ſima pars, principium . 
And againe, Origo rei inſpici 
debet, whereof you ſhall make 
great uſe in reading of our 
bookes, * Here Littleton 
attributeth the cauſe of the 
diſcent to his entry into 
religion, which was his owne 
act, whereas a diſcent doth 
not take away an entry un- 
leſſe it commeth by death, 
which, as Litileton faith, 13 
the act of God, andno glo- 
rious pretext of an act (no, 
though it bee of religion) ſhall 
work a wrong to a ſtranger, 
that hath right, to barre him 
of his entrie. Burt it is ſaid, 
that in the caſe of the baſtard 
eigne, and mulier * ſuch 
a diſcent ſhall bind the 
mulier, as before hath beene 
ſaid, and ſuch an heire that 
commeth in by ſuch a diſcent, 
ſhall huve his age. 


Cer ſi jeo arraigne 
un afjiſe, &c. 


oha, if 


Seck. 410. 


TEM, fi jeo ſoy dif- 

ferfee, et le diffeifor ad 
fue et enter cn religion, 
per / orce de qi es tenes 
ments diſcend:nt a jon 
iſſue, en ceft caſe je bien 
putſfe enter fir / fue, 
et wncore la fruit un diſ- 
cent. Mes pur ceo que 
liel diſcent vient al i- 


ſue per fait le pier, ſei- 


licet, pur ceo gue it en- 
ter en religion, Gc. et 
le diſcent ne vient a lt 

per fait de Dieu, ſcili- 
cet, per mort, Sc. mon 
entre eſt congeable. Car 


i jeo arraigne un aſlife 


de novel diſſeiſin en- 
vers mon diſſei ſor, co- 
ment que il putt enter en 
religion, ceo ne abate- 
ra my mon briefe, mes 
mon briefe (ceo non ob- 


ant) eflogera en ja 


force, et“ mon reco- 


vere vers luy ſerra 
bonne. © Et per meſme 
le reaſon le diſcent que 
aveigne a fon iſſue per 


fon fait demejne, ne 


tollera 1:5 * de min en- 
Irie, Se. 


A LSO, if I be diſſei- 

ſed, and the diflei- 
for hath iſſue and en- 
treth into religion, 
by force whereof the 
lands deſcend to his if. 
ſue, in this caſe I may 
well enter upon the 1t- 
ſue, and vet there was 
adiſcent. But for that 
{uch diſcent commeth 
to the iſſue by the act 
of the father, cilicet, 
for that he entred in- 
to religion, &c. and the 
diſcent came not un— 
to him by the act of 
God, (ſcilicet) bydeath, 
& c. my entry is conge- 
able. For if larraigne 
an aſſiſe of novel diſſei- 


en againſt my diſſei- 


ſor, albeit he after en- 
ter into religion, this 
ſhall not abate my 
writ, but mywrit(not- 
withſtanding this) 
ſhall ſtand in his force, 
and my recovery a- 
gainſt him ſhall bee 
good. And by the 
tame reaſon the diſ- 
cent which commeth 
to his iſſue by his own 
act, ſhal not take from 
me my entry, &c. 


a man be tenant or defendant in a reall or perſonall action, and hanging the ſuit the te- 
nant or defendant entreth into religion, by this the writ is not abated, becauſe it is by his 
owne act. And ſo it is of a ref gnation; but otherwiſe it is of a depoſition, or deprivation, 
becauſe he is expelled by judgment, and yet his offence, &c, was the cauſe therceot, /ed tz 
preſumptione legrs, fudicium redditur iu invites 


May de mon entry, Ec. 


© mu YECGUCYE nat in L. and M. nor Roh, 


Rere is implyed, or any of my heires, 


Sea. 


+ e& not in L.. and VI. nor Roh. 


Lib. 3. 


17 E M. / jeo tefſe a 

un home certain? 
terres pur terme de 
20 ans, et un auer 
moy diſeiſiſt, et ouſia 
te termor, ct devie ſei- 
fre, et les tenements dif- 
cendont à ſon beire, jea 
ne purroy enter; et un- 
core le leſſee pur terme 
A ansbienpuit enter, pur 
ceo que il per ſon entry 
ne ouſta Phetre que eff 
eins per diſcent de le 
franktenement que eft 
a luy diſcendus, mes 
folement * claime d'a- 
ver les tenements pur 
terme dans, lequel 
N | pas expulſement 
de le franktenement 
del heire que eff eins 
per diſcent. Mes dau- 
terment eft ou mon 
tenant a terme de vie 
t T dilſſetſie, cauſa 
patet, &c. 


expulſion from 


Of Diſcents. 
n 


ALSO, if! let unto a 

man certain lands 
for the terme of twen- 
ty yeares, and another 
diffeiſerh me, arid ouſt 
the termor, and die 
ſciſed, and the lands 


deſcend to his heire, 


I may not enter; and 
yet the leſſee for 
yeares may well enter, 
becauſe that by his en- 
try hee doth not ouſte 
the heire who is in by 
diſcent of the free- 
hold which is defcen- 
ded unto him, but on- 
ly claymeth to have 
the lands for terme 
of yeares, which is no 
the 
freehold of the heire 
who 1s in by diſcent. 
But otherwiſe it is 
where my tenant for 
terme of life is diſſci- 
ſed, cauſe patet, &c. (1) 


Sect. 411,412. 


PUR terme de 20 


ans. It is clcere 
that a diſcent ſhall not take 
aw ay the entrie of a leiſee for 
ycares, as our author here 
taith, nor of a tenant by 
elegit, or tenant by ſtatute 
merchant, or ſuch like, as 
have but a chattle and no 
freehold ; and the reaſon is, 
for that by their entry upon 
the heire by diſcent, they take 
no freehold (which, as often 
hath bin obſervcd, is fo much 


'reſpected in law) from him; 


but otherwiſe it is of an eſtate 
for lite, or any higher eſtate, 
And as a diſcent of a free- 
hold and inheritance ſhall 
take away the entry of him 
that right hath to a frechold, 
or inheritance, ſo a diſcent 
of a freehold and inheritance 
cannot take away the entry of 
him that hath but a chattle, 
for that no diſcent or dyiug 
ſeiſed can be of the ſame. 


(2) A man feiſed ofan advow- 
ſon in fee, grants three avoy- 
dances one after another, and 
atter the church becommeth 
void, and the grantor pre- 
ſents, and his clarke 1s ad- 
mitted and inſtituted, and at- 
ter the church becomes void 
againe, the grantee may pre- 
ſent to the {econd avoidance, 
for that he was not put out of 


the poſſeſſion thereof; for as the leſſor having the freehold and inheritance cannot diſſeiſe 
his leſſee for years, having but a chattle, that any diſcent may be caſt, to take away his entry 
(as Littleton here ſaith) ; fo in the ſaid cafe, the grantor hath the franktenement and fee of 
the advowſon rightfully, ſo as he cannot make any uſurpation, to gaine any eſtate, or to put 
the gruntee ſo out of poſſeſſion as that he ſhould not preſent, no more than the leſſee for 


veares in this caſe, to enter. 


Alſo in reſpect of the 


rivitie that is betweene them, the uſur- 


pation of the grantor ſhall not put the grantee out ot poſſeſſion for the two latter avoydances. 
And this was reſolved [a] by all the judges of the court of common pleas, which 1 myſelfe 


theard and obſerved. 


1 TEM, il eſt dit, 


"que fi bome eſt 
Jeifie de tenements 


Seck. 12. 


ALso, it is ſaid, that 


if a man be ſeiſed 


of lands in fee by oc- 


PER occupation en 


temps de guerre. 
Firſt, it is neceſſarie to be 
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en fee per occupation 
en temps de guerre, 
el ent moruſt ſciſie en 


* claime not in L. and M. nor Roh. 
Il &c. not in L. and M. nor Roh. 


dieth ſciſed 


cupation in time of 
warre, and thereof 
in the 


+ pas not in L. and M. nor Rch. 


knowne, what ſhall bee faid 
time of peace, feupus pacis; 
and what ſhall be ſaid em- 


Pals belli, five guerra, time of 


warre, Tempus pacis eff quan- 
Ao 


249 


(See 2. Roll. Abr. 371. Hob. 322. 
323. 5. Rep. 57. 102. 


[a] Hill. 18. Eliz. in eommuni 
banco, ' 


- 2 F 4 / 4 2 - 
SCE Sac oo” fo 


eZ3 Z& Mes , . 42227 . 
(4. Ind 123.) 7 


t Aſeiſe—ſelſſe, Cc. L. and M. and Rob. 


(1) A leaſe is conſidered as a covenant real, that binds the poſſeſſion of lands into whoſe hands ſi ever it comes, if the lands be not 
evicted by a ſuperior title; yet the termor has not the freehold in him, but holds the poſſeſſion as bailitf of the frecholder, nomine aliens, 
by virtue of the obligation of the covenant. Now then, if the termor enters before the deſcent, he reveſts the freehold in the duleiſce, 
who has the right of poſſetſion; but if he enters after the deſcent, then he can only hold in the name of the frecholder, who has the 
preſent right of poſſeflion, which is the heir of the difſeifor. Gilb. Ten. 35. 
)] Hob. 322. 323-fir William Eluis's caſe. This wery caſe wwas the principal point; and there, Ly Hobart, Warburton, and Winch, 
t was adjudged contra, that uſurpation by the grantor puts ine grantee out of pojſefſion, and geis all that was granted out, Hutton 
diſſentiente. But it appears that this place is good law, and that Hobart erravit. Hil. 12. Car. C. B. Legge v. Archer. A man leaſed 
an adwvwſon for years, and then preſented ; this was ruled ig be no uſurpation, but plenarity pro hac vice: his place is cited l. &. 


0 21 


«ſurpation 5. idque xatione þrivity, ut inter cparccuers, andbrcaul” 1t ig againſt his van ad. S. Rep. Damport's caſe. Lord Nott. MS, 


— 


. Kc 


e E 


Le » 5 8 t ditum fuit, come appiert per les reports de 10. E. 3. et 49. 
* 49. 982 *<cmps II. 3. hic ſupra, nec temps Car. 1. Lord Notit. MS. DAS PE : * 4 * 
4 A) 


Lib. 3. Cap. 6. Of Diſcents. Sect. 412. 


Inter brevia de anno 1. E. 3. Js cancellaria, & alie cui 


2arte 1. & paſch. 28. E. 3. inter „ nt aber. gnibus lex 
edjudicatla Coram rege, libs . 0 / pert, q 


temps de guerre, et time of warre, and the 


, (en 
fol. 25. in theſaur. Palch. 39. E. g. fiebat cuicunque prout fieri les tenements d tenements deſcend to 


inter ad judicata coram tege in con ſucmit. And ſo it was ad- cendont a ſon heire, his heire, ſuch diſcent 


theſaur. lib. 2. fol. 93. jndged in the caſe of Roger 


n 1 
creo. Car. 71.) Besen, and of Thorns 711 qiſcent ne oulte- ſhall not ouſt any man 
earle of Lancaſfer. Utrim ra aſcun home de ſon of his entry; and of 


| terra fit guerrina necne, natus entry; et de CeO home this a man may lee in 
14- E. g. tit. ſcire facias 182. but raliter debet judicart per recor- 


more fully in (he record at large. oa regis, & corum, qui curias port Vier en un Plee a plea upon a writ of 
regis per liger terre cufto- fur un briefe de ail, ale], 7+ . 
dbiunt, & gubernant, ſel non A E 
= n. 7» * 2. 
alio modo. 


And therefore when the courts of juſtice be open, and the judges and miniſters of the ſame 


may by law protect men from wrong and violence, and diſtribute juſticę to all, it 15 ſaid to be 
time of peace. So, when by invaſion, inſurrection, rebellions, or ſuch like, the peaceable 
courſe of juſtice is diſturbed and ſtopped, ſo as the courts of juſtice be as it were ſhut up, 
4. $5 J et filent leges inter arma, then it is ſaid to be time of warre. And the triall hereof is by the re- 


FF” wap ”= cords, and judges of the court of juſtice ; for by them it will appeare, whether juſtice had her 
"= „ POO equall courſe of proceeding at that time or no, 


take away the entry of the diſſeiſee. 


Item tempore pacis, quod dicitur ad differentiam eorum guꝶ fuerunt tempore Belli, quod idem oft, 
quod tempore guerrino, quod nihil differt à tempore juris. & injurice ; c enim tempus injurics, cum 


fucrunt ofpreſſiones wiolentæ, quibus refiti non poteſt. & diſſtiſine injuſt<e. 


Bradon lib, 4. (ol. 440. 


So as hereby it alſo appeareth, that time of peace is the time of law and right, and time of 


warre is the time of violent oppreſſion, which cannot be reſiſted by the equall courſe cf law. 


And therefore in all reall actions, the expleas, or taking of the profits, are layed tenmore pacis, 


for if they were taken tempore belli, they are not accounted of in law. (1) 


Per GCCUPATION. Occupation is a word of art, and fignifieth a putting out of a man's 
freehold in time of warre ; and it is all one with a diſſeiſin in time of peace, ſaving that it is 
not ſo dangerous as it appeareth here by Liitleton; and therefore the law gave a writ in that 
; : caic of occupar i, ſo called, by renſon af that word in the writ, in ſtead of diſfeifivity in the 
Lib. 4. fol. 49. 30. Ognel's caſe. afiſe of nowel diſſeiſin, if the diſſeiſin had beene done in time of peace; whereby it appeareth, 

| how aptly both in this, and in all other places, Liteon thorow his whole booke ſpeaketh, 
But albert occypatio, whereof Littleton here ſpeaketh, is uſed only in the ſaid writ, and in none 
other, (that I can finde or remember) yet hath it beene uſed commonly in conveyances and 
leaſes, to limit, or make certaine precedent words, as ad tune in tenurda & occypatione. But 
occnpatio is applyed to the poſſeſſion, be it lawfull or unlawfull ; it hath alfo crept into ſome 


acts of parliament, as 4. H. 7. cap. 19. 39. Eliz. cap. 1. and others; and occupare is ſome- 
times taken to conquer. 


Et de ceo home poit vier en un plea fur briefe de aiel, anno 7. E. 2. 
Hereby it appeares, that ancient termes or yeares, after the example of I itleton, are to bee 
cited and vouched, for confirmation of the law, albeit they were never printed; and that of 
thoſe yeares, thoſe eſpecially of E. 1. H. 3. &c. are worthy of the reading and obſervation ; a 
_ number of which J have ſcene and obſerved, which in mine opimon doe give a great 

ight, not onely to the underſtanding and reaſon of the common law, (which #:tzherbert 


Ingham cap. de novel diflcifin. 


4 


either ſaw not, or were by him omitted) but alſo to the true expoſition of the ancient ſtatutes 


made in thoſe times. Yet mine advice is, that they be read in their time. For after our ſtu- 
dient is enabled and armed to ſet on our yeare bookes, or reports of the law, let him reade 
firſt the latter reports, for two cauſes, Firſt, for that for the moſt part the latter judge- 
ments and reſolutions are the ſureſt, and therefore it is beſt to ſeaſon him with them in the 
beginning, both. for the ſetling of his judgment, and for the retaining of them in memorie. 
decondly, for that the latter are more facile and eaſier to be underſtood, than the more an- 
cient: but after the reading of them, then to readetheſe-others before mentioned, and all the 


ancient authors that have written of our law; for I would with our ſtudientto be a compleat 
6. E. 3. 41 7. E. 3 darr. preſ. 2, 


lawyer. But now to returne. As it is in caſe of diſcent, ſo it is in caſe of preſentation, for 
— . q np. 478. no uſurpation in time of warre putteth the right patron out of poſſeſſion, albeit the incumberit 
ven come in by inſtitution and induction: and time of warre doth not onely give privilege to them 
that be in warre, but to all others within the kingdome ; and although the admiſſion and in- 


ſtitution be in time of peace, yet if the preſentment were in time of warre, it putteth not the 
right patron out of poſſeſſion. 


| Sea. 


{ 1) If lonant by elegit is interrupted in taking the profits of the Tand, by reaſon of war, he Ball not hold over, but it Hall be in 4 
advantige of the tenunt by elegit. 19. E. 1. Execution 246. 4. Rep. 82. 6b.—TIn Lib. Rub. Scacc. fol. 241. tempus guerre duravit 4 


quarto die Apl. 48. H z. uſque ad 17. Sep. an. 49, apud Winter poſt bellum de Eveſham pax proclamata fuit. Nota H. 3. 19. dic Oct. 


anno ejuſdem 16. fuit apud Wall. An. 40. fuit apud Oxon. 48. apud Dudl. 14 NMlaij, an. 49. fuit apud Eveſham. Et tamen ſunt placita 
de Rich. 16, H. 3. de banco. Tr. 16. H. 3. Et aſſiſa magna 40. H. 3. 48. H. 3. M. 40. H. 3. P. 48. H. 3. P. 49. H. 3. Erplacita 
coram rege à 3a. uſque 40. H. 3. Tr. 4. H. 3. 26. ct 27. E. 1. Ent. R. T. Rot. 5, Goods qwere ſeiſed for debt to the king; the Serif 
returned, thut the Scots entered hoſtiliter, by rd af.n ef which they could not be taten: Rule, Fiat inde inquiſitio, & interim pacem habeat de 
demanca, Noy MS. 384. 3. Inf. 52. Seethe caſe of the earl of Lancaſter put at large. Nota, that in 14. E. 3. F. ſeire facias 122. 
there 1s noin,iten at all of the matter; but on the record of this caſe, as is tu be feen in the manuſcript Rep. of Coke g. the coſe was 
thus: Hexry Lancafler granted to the albot of Rumſey and his 23 quod ſi ex tunc aliquo tempore vel aliqua occafione 
guerr# in regno Angliæ feriam ſuam amitterent, ita quod nihil inde percipere poſſunt, quieti eſſent ejuſdem anno et tempore de forms 
Jua pra:dicla gol. And wpon fcire facias for the arreors ef that rent, which was in court for three years, viz 11. 12. and 13. E. 8. 
the abbot pleaded theſe charters, and ſaid, that gverra fuit tam ſuper mare quam ſuper terram inter dominum regem et illos de Francia, 
ita quod mercatores ad dictas nundinas nec venerunt ut ſolebant, nec ipſe abbas aliquod proficuum de iifdem nundinis per idem tempus 
percepit nec perc:pere poffit, quod paratus fuit verificare juxta tenorem chart pra dict. e; g it was 4 er quod utrùm terra fit guer- 
r. na. &c. prout hic notatur. Then it follows in the ſaid manuſcript : Nota, quòd guerra dicitur in. hoc regno eſſe, quando exercitiutm 
juſtitia? in curiis ct placcis regis impeditur. 


, ! tur. Aud Cole adds a fhort, note: Ceotryal de guerre in ceſt realm; et ex hoc ſemble que ne fun 
guerre inter E. 4. et H. 6. car ęxercitium juſtitia non im 


II. 6. 166 
Ry 2 f FF» , a : 
SV ES" © 6 ® The Editor has not been able to diſcover what is the manuſcript to which lord Nottingham alludes in this place. . 
«ft , , 4 « ee. a 22 eee. ruf cha. 4 1 
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and this ſhall not be tried by jury. Hat 
If a man be diffciſed in time of peace, and the ditcent 1s calt in time of warre, this Mall net 
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Lib. 3* 


TEM, * gue nul 
morant ſeifie {ou 


los tenements vien- 


dront a un auter per 
ſucceſſion } tollera 
Pentred aſcun perſon, 
Sc. I Come de pre- 
lates, abbots, priors, 
deans, ou parſon d eſ- 
gliſe, || ou dauters 
corps politicke, &c. 
coment que ils fue- 
ront xx. morants ſet- 
fie, et xx. ſucceſſors, 
ceo ne tolle jammes 
aſcun bome de ſon en- 
trie F. 

Plus ſerra dit de 
diſcents en le prochein 
¶ chapter. 


Of Diſcents. 


Sect. 41 3. 


A LSO, that no dying 


ſeiſed {where the 
tenements come to an- 
other by ſucceſſion) 
ſhall take away the en- 
trie of any perſon, &c. 
As of prelates, ab- 
bots, priors, deanes, 
or of the parſon of a 
church, or of other 
bodies politike, &c. 
albeit there were xx. 
dyings ſciſed, and xx. 
ſucceſſors, this ſhall 
not put any man from 
his entrie (1). 


More ſhall be ſaid 
of diſcents in the next 
chapter. 


Sect. 413, 414. 250 


P E R fücceſſion. 


This in the common 


law 1s applied only to bodies 


politike, or corporate, which 
have ſucceſſion perpetuall, and 
not to naturall men; as to 
a biſhop and his ſucceſſors, 
or to an abbot, deane, arch- 
deacon, prebend, parſon, &. 
and their ſucceflors, and not 
to J. S. or any other naturall 
body and his ſucceſſors, but 
to him and his heires. And 
the ſucceſſor of any of theſe 
is in the pe, and the heire 
of the naturall man is in the 
per; and ſuccedere is derived 
of ſub and cedere. 


Corps politique, &c. 
This is a body to take in ſuc- 
ceſhon, framed (as to that ca- 
pacity) by policie, and there- 
upon it is called here by Lie- 
tleton a body politike; and it 
13 alſo called a corporation, or 
a body mcorporate, becauſe 
the perſons are made into a 
body, and are of capacity to 


take and grant, &c. And this body politike, or incorporate, may commence, and 
be eftabliſhed three manner of ways, viz. by preſcription, by letters patents, or by 


act of parliament. Every body politike, or corporate, is either ecclefiaſticall or lay: 
eccleſiaſtical, either regular, as abbots, priors, &c. or ſecular, as biſhops, deanes, arch- 
deacons, parſons, vicars, Sc. lay, as maior and communaltie, baylites and burgeſſes, 


Se. Allo every body politike, or corporate, is either elective, preſentative, collative, or 


donative. And againe it is either ſole, or a 


gregate of many ; as you may reade in the 


Third Part of my Commentaries. And this — politike, or corporate, aggregate of many, 
2s by the civilians called collegiam, or univerſitas. 


CHAP. 7. 


CON TINUAL 

clai me # 4 ia 
lou home ad droit et 
title dentrer en af- 


Ccuns terres ou tene- 
ments dont ** auter eſt 


ſeiſie en fee, ou en jee 


Continuall Claime. 


ONTINUAL claim 
1s where a man hath 
right and title to enter 
into any lands or tene- 
ments whereof another 
is ſeiſed in fee, or in fee 


tail, if hee which hath ti- 


tle to enter makes conti- 


Seck. 414. 


E RE our Author firſt 
deſcribeth what a 
continuall claime is. It 
is called continuum clame- 
um, becauſe at the com- 
mon law it muſt have beene 
made within every yeare and 
day, as Littleton here teach- 
eth. And yet if hee that 
right hath, maketh claime, 
and the ter-tenant dieth 


raile, fi ceſiy que ad 


title dentrer fait con- nuallclaimetothelands vn ee, 


this claime though it bee but 
tinuall 


* que not in L. and M. nor Roh. + xe added in L. and M. and Roh. 
on Cauters corps politi te, not in L. and M. nor Roh. 
N prochein chapitre---chapitre de continuclle clayme, L. and M. and Roh. 


Vid. Seft. 4. 


7. E. 3 25-4. 5. E. 3. 1g. & 30. 


Lib. 3. fo. 73. in the caſe of the 
Deane and Chapter of Norwich, 
(1. Sid. 162. 11. Rep. 77+ 2) 


Mirror cap. 1. 5. 15. & 6. 18. 
Bratton li. 5. fo. 435- 436. 
Britton 107. b. 126. 4. 
Fleta lib. 6. cap» 52. 5g- 
Vid. Sect. 424+ 


Vid. Sec. 383. 2. H. 8. c. 33 


* come=4:91. L. and M. and Roh, 
$ Fe. added L. and M. and Roh. 
+ er added L. and MI. 


* ax added L. and M. 


(1) By the ſtatute of limitations, 2 1. Jac. 1. c. 16. it is enacted, that no entry ſhall be made by any man upon lands, unleſs 


within twenty years after his right thall accrue. 


By the 4th and 5th Ann. c. 16. it is enafied, that no entry ſhall be of force to 


latisfy the ſtatute of limitations, or to avoid a fine levied of lands, unleſs an action be thereupon commerzed within one year 


After, and proſecuted wich etiect. 
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Lib. 3. 


* Vid. Sect 424 


Dyer 19. El. Pl. Com. 374. 
15. H. 7. 3. 4. Jacobin's caſe. 
28. H. 6. 28. 


Vid. Sect. 442. 45- E. 3. 21. 


7. H. 6 40. Contin. Claime 1. 
Downcler's caſe. 5. E. 4. 4. 
{Pls. 191. a.) 

(9. Rep. 106.) 


(x. Rep. 67. 2) 


(1. Roll. Abr. 630.) 


Bracton lib. 5. fo. 436. 

Fleta lib. 5. cap. 32. 53 

. H. 6. 37. 9. H. 4 3. 4. 
15. E. 4. 22. 2. 


2 H. 6. 37+ 


ring the terme. 


Jon Heire enter. 


ſaid) ſhall preſerve the entry 
of him that maketh the 
claime (1). 


Ad droit et title 


d'enter. And yet in ſome 
caſes, a continuall claime 
may be made by him that hath 


right, and cannot enter. 


If tenant. for years, te- 
nant by ſtatute ſtaple, mer- 
chant, or elegit, be ouſted, 
and he in the reverſion diſ- 
ſciſed, the leſſor, or he in 
reverſion, may enter to the 
intent to make his claune, 
and yet his entry as to take 
any profits, is not lawfull du- 
And in the 
ſame manner, the leilor or he 
in the reverſion in that caſe 
may enter to avoid a colla- 
tcrall warranty, or the leſ- 
ſor in that caſe may recover 
in an aſſiſe. And fo (as ſome 
have holden) may the leſſor 
enter in caſe of a leaſe for 
life, to this intent, to avoid a 
diſcent, or a warranty. 

If the diſſeiſce make con- 
tinuall claime, and the diſ- 
ſeiſor die ſeiſed within the 
yeare, his heire within age, 
and by office the king 1s 1n- 
titled to the wardſhip, albeit 
the entry of the difleiſee bee 
not lawtull, yet may he make 
continuall 72 to avoid a 
diſcent, and fo in the like. 


Uncore poit celuy 
gue fait tiel clayme ou 


Cap. 7. Of Continuall Claime. 


once made (as hath beene 


tinuall claime a tes 
terres ou tenements 
devant le morant ſoi- 
fie de celuy que tient 
les tenements, donques 
coment que tel tenant 
moruſt ent ſciſi, et les 
terre ou tenements 
diſcendront a ſon 
heire, uncore poit ce- 
luy que avoit fait tiel 
claime, ou ſon here, 
enter en les terres ou 
tenements iſint dij- 
cendus, per cauſe de le 
continual claime fait, 
nient contriſtiant le 
diſcent. Sicome en 
caſe que home foit diſ- 
ſeiſie, et le dliſſei ſee 
fait continual claime 
a les tenements en la 
vie le difſeiſor, coment 
que le difjeifor devie 
ſeiſie en fee, et la terre 
diſcendiſt a fon here, 
uncore poit le difſeiſee 


enter ſur la poſſeſſion 


le berre, nient objtant - 


le diſcent *. 


This is to be underſtood in this manner: 


Seck. 414. 


or tenements before 
the dying ſeiſed of him 
which holdeth the te- 
nements, then albeit 
that ſuch tenant dieth 
therof ſeiſed, and the 
lands or tenements de- 
ſcend to his heire, yet 
may he whohath made 
ſuch continual claime, 
or his heire, enter into 
thelandsortenements 
ſo deſcended, by rea- 
ton of the continuall 
claime made, not- 
withſtanding the diſ- 
cent. As in caſe that 
a man bee diſlciſed, 
and the diſſeiſee makes 
continuall claime to 
the tenements 1n the 
lite of the diſſeiſor, al- 
though that the diſ- 
ſeiſor dieth ſeiſed in 
fee, and the land de- 
ſcend to his heire, yet 
may the diſſeiſee enter 
upon the poſſeſſion of 
the heire, notwith- 
ſtanding the diſcent. 

that if the father make claime, 


and the diſſeiſor dieth, and then the father dieth, that his heire may enter, becauſe the diſcent 
was caſt in the father's time, and the right of entry which the father gained by his claime, 


ſhall deſcend to his heire. 


But if the father make continuall claime, and dieth, and the ſonns 


make no continuall claime, and within the yeare and day after the claime made by the father, 


the diſieiſor dieth, this ſhall take away the ent 


of the ſonne, for that the diſcent was caſt 


in his time, and the claime made by the father (hat not availe him, that might have claimed 


himſelfe. 


And of this opinion was Littleton himſelfe in our bookes, where he holdeth, that 


no continuall elaime can avoid a diſcent, unlefle it be made by him that hath title to enter, 


Sect. 416. 


and in whoſe life the dying ſeiſed was. See more of this matter hereafter, in this chapter, 


And as here Lirlctex putteth his caſe of the anceſtor and heire, ſo it holdeth in all reſpects, 


of the predeceſſor and ſucceſſor, 


Sc. added in L. and M. and Roh. 


' Se, 


(1) Tr has been obferved in the notes to the chapter of Diſcents, that the reaſons for which the law protefted the poſſeſſion of 
the heir of the diſſciſor from the entry of the difſciſee, were, the notoriety and preſumptive right of poſſeflion which the diſſeiſor a- 
quired by his being permitted to live and die in the peaceable poſſeſſion of rhe lands; the neceiiity that there ſhould be a tenant 
to do the feudal duties; and by way of a puniſhment on the tenant for his neglect in nat aſſerting his right. But none of theſe 
reaſons could exiſt, here the tenant entered upon the lands, and made his claim for them; as by doing fo he prevented the preſump- 
tion in favour of the title of the diſſeiſor; made a tender to the lord of his feudal ſervices ; and did all that was in his power to 
reſtore his poſſciſion. But to entitle the diſſeiſce to enter on the heir of the diſſeiſor, notwithſtanding the diſcent upon him, this 


claim muſt have been made within a year and a day next preceding the deſcent 


Lord chief baron Gilbert, in his commentary upon 


this chapter, obſerves, that the notion of laches, in not claiming for a year and a day, is taken out of the feudal law, it being the 


period of time within which the feudal ſervices muſt be required. 
of different acts in our law, and in all laws derived from the feuda! inftirutions. 


It is a ſpace of time which is preſcribed for the performance 
It ſeems only to import the {pace of a com- 


plete year. --- In Plo. Com. 359. a. lord chief juſtice Dyer is ſaid to have defined claim to be a challenge of the ownerſhip, or pro- 
Priety, that he hath not in poſſeſlion, but is Ectaincd from him by wrong. 


Lib. 3. 


EN meſme le maner eſt, fi tenant 

a terme de vie alien en fec, 
celuy en le reverſion ou celuy en 
le remainder poit enter ſur Palienee. 
Et ii tiel alience devie ſeifte di tel 
eſtate ſans continual claime fait a 
les tenements, devant le morant ſet- 
i del alienec, et les tenements per 
cauſe del morant ſeiſi del atiente 
diſcendont * a ſon heire, donques 
ne poit celuy en le reverſion ne 
celuy en le remainder enter. Mes 
＋. , celuy en le reverſion ou celuy 
en le remainder, que ad cauſe d en- 
tre ſur Faltenee, fait continual 
claime a les tenements devant le 
morant ſciſi del alienee, donques 
tiel home poit enter apres la mort 
PFalienee, auxy-bien come il puiſſoit 
Fen ſa vie &. 


Of Continuall Claime. Sect. 415, 416. 
Sect. 


41. 


N the fame manner it is, if te- 

nant for life alien in fee, hee in 
the reverſion or he in the remain- 
der may enter upon the alienee. 
And if ſuch alienee dieth ſeiſed 
of ſuch eſtate without continuall 
claime made -to the tenements, 
before the dying ſeiſed of the 
aliencc, and the lands by reaſon 
of the dying ſeiſed of the alience 
deſcend to his heire, then cannot 
he in the reverſion nor hee in the 
remainder enter. But if hee in 
the reverſion or in the remainder, 
who hath cauſe to enter upon the 
alienee, make continuall claime to 
the land before the dying ſeiſed of 
the alienee, then ſuch a man ma 
enter after the death of the alie- 
nee, as well as he might in his 
life-time. 


BY this it appeareth, that a continuall. claime may be made as well where the lands are 
in the hands of a feoffee, &c. by title, as in the hands of a-difieifor, abator, or iutru- 


dor, by wrong, as before hath beene noted, 


Sect. 416. 


JTEM, þ terre ſoit 

leſe @ un home 
pur terme de ja vie, le 
remainder a un au- 
ter a terme de vie, le 
remainder a la tierce 
en fee, ft le tenant a 
terme de vie aliena a 
un auter en fee, et ce- 
luy en le remainder 
pur terme de vie fait 
continual claime a la 
terre devant le mo- 
ran ſeifie d alieuee, 


| ALSO, if land be let 
to a man for terme 
of his life, the remain- 
der to another for 
terme of life, the re- 
mainder to the third in 


fee, if tenant for life 


alien to another in fee, 
and he in the remain- 
der for life maketh 
continuall claime to 
the land before the 
dying ſeiſed of the a- 
lienee, and after the 


5 a ſon Hire — al hkeire del aliene, | and M, and Roh. 


NM. aud Rob, 


8 Fc. L. and M. 


251 


(. Rep. 14. a.) 


ALIEN un auler (i. Roll. abr. 635.) 


en fee. It is to be 
obſerved, that a forfeiture 
may be made by the aliena- 
tion of a particular tenant, 
two manner of wayes ; either 
in pais, or by mutter of re- 
cord. 
In pais, of lands and te- 
nements which lie in livery 
(whereof Littleton intendeth 
his caſe) where a greater 
cſtate paſſeth by livery, than 
the particular tenant may 
lawtully make, whereby the 
reverſion or remainder is 
deveited, as here in the ex- 
ample that Littleton putteth 
when tenant for lite alicneth 


in 


+ i not in L, and M. nor Roh. 
6 N 


Vid. Sect. 531. 659. 610. 611, 


4 puiſoit en poet a, L. and 


Lib. 3. 


(1. Rep. 14) 


17. El. Dy. 329. 
16. El. Dy. 324. 


85. E. g. Deviſe £1. 13. F. 4. 9. 


V ide Sect, 608. bong. 610. 
(1. Roll. Abr. 853.) 


E. . 224. 


(1. Rep. 76. b.) Wy 
33. H. 6. 02. Ir. 32. El. in 


Iutormst. de intrunon vers Ro- 
tinfon pur le Manor de Drayton 
Bellet, fo refolved by the court 


01 cxchequer. 


(Poſt. 322. b. 1. Leo. 40. 1. Roll. 


Abr. 853.) 


„ wrt, & 444. 


n 
4 b. v. 01. . TE 


Sthis opinion is Littleton in our bookes. * And to nate two diverſities: ſirſt, between a grant 
by fine (which is of record) and a grant by deed in pais; and yet in this they both agree, 
that the reverſion or remainder in neither caſe is diveſted: ſecondly, betweene a matter of 
record, as a fine, &c, anda ared recorded, as a deed inrollc X 
becauſe the deed is the originall. 


14 E. 3 Avov. 117. 


"= 
PL OE Alon eee. | 
* 


15. E. 2. Judg. 237. 6. E. 3. 49. 
9. E. 3. 4. 18. E. 2. Fines 120, 


15. E. 4. 29. 36. H. 6. 29. 


2. H. 6.9. 4. El. Dy. g. H. 5. 13. 
22. All. 31. 18. E. 3. 28. 16. All. 


16, 
(Mo. 77. 212. 1. Rep. 16.) 


* Sc. added L. and M. and Roh. 
added in L. and M. and Roh. 


Cap. 7. 


in fee, which muſt bee under- 
ſtood of a feoftment, fine, or 
recoverie by conſent. 

If tenant for lite, and hee 
in the remainder for life in 
Litileton's caſe, hath joyned in 
a fcothnent in fee, this had 
beene a forteiture of both their 
eſtates, becauſe hee in the re- 
mainder is particeps injurid. 
And fo it is if hee in the re- 
mainder for life had entred, 
and diſſeiſed tenant for life, 
and made a fcoflment in fee, 
this had beene a forfeiture of 
the right of his remainder. (1) 

A particular eſtate of any 
thing that lies in grant, can- 
not be torteited by any grant 
in fee by deed. As if tenant 
for life or ycares of an ad- 
vowſon, rent, common, or 
of a reverſion or remainder. of 
land, by decd grant the ſame 
in tee, this is no forfeiture of 
their eſtates, for that nothing 

aſſes thereby, but that which 
lawfully may paſſe ; and of 
that opinion is Littleion in 
eur bookrs. 

But if tenant for life or 
yeares of land, the reverſion 
er remainder being in the 
king, make a feoffment in 
tee, this is a forfciture, and yet 


no reverſion or remainder is 


arveited out of the king; and 
the reaſon 1s, in reſpect of the 
ſolemnitie of the feoffment by 
liverie, tending to the king's 


diſheriſon. (2) 


By matter of record, and 


that by three manner of 


wayes. Firſt, by alienation. 
dccondly, by claiming a 


Of Continuall Claime. 


et puis l alienee mo- 
ruft ſciſie, * et puis 
apres celuy en lie re- 
mainder pur terme de 
vie moruſt devaunt 
aſcun entrie fait fer 
luy, en ces cas celuy en 
le remainder en fee 
poit enter + fur hetre 
alience, per cauſe de 
continual claime fait 
per luy que avoit le 
remainder pur ter nie 
de ſa vie, pur ceo que 


tiel droit que il ave- 


rou d entre, & alera et 
remaindra a celuy en 
le remainder apres 
ſuy, entant que celuy 
en le remainder en fee 
§ ne puiſſoit pas enter 


fur Fatienee en fee du- 


rant la vie celuy en 
le remainder pur terme 
de || fa vie, et fur ces ** 
que il ne puiſſoit adon- 
ques faire continual 


claim. / Car nul poit 


faire . continual claim 


mes quant il ad title 
d'entrie, Sc. 


Seck. 416. 


alienee dieth ſeiſed, 
and after he in the re- 
mainder for life diebe- 
fore any entrie made 
by him, in this caſe 
he in the remainder 
in fee may enter upon 
the heire of the alic- 
nee, by reaſon of 
the continuall claime 
made by him which 
had the remainder for 
lite, becauſe that ſuch 
rizht ashee had of en- 
trie, ſhall got and re- 
maine to him in the 
remainder after him, 
inſomuch as hee in 
the remainder in fee 
could not enter upon 
the alienee in fee du- 
ring the life of him in 
the remainder for life, 
and for that hee could 
not then make conti- 
nuall claim. (For 
none can make conti- 
nuallclaime but when 
hee hath title to en- 
ter, &c.) 


3 


greater eſtate than he ought." Thirdly, by aftirming the reverſion or remainder to be in a 


firanger. 


Firtt, by dlienation3 and that of two forts, 21g. by alicnation diveſting, or not diveſting, 
the reverhon or remainder, Diveſting, as by levying of a fine, or ſuffering à common recove- 
— * * . 5 . 8 - 
HAD . Kd nu. rie of lands whereby the reveriion or remainder is diveſted: 


not diveſting, as by levying of © 
e in fee, of an advowſon, rent, common, or any other thing that lieth in grant ; and of 


2- 


d, for that wort. eth no forfeiture, 


Secondly, by claime ; and that may be in two ſorts, either expreſſe or implyed, Expreſſe, 
as if tenant for life will in court of record claime fee, or if leſſèec for yeares be ouſted, and 
he will bring an aſſiſe 27 de libero tenemento. Implyed, as if in a writ of right brought againſt 
him, he will take upon him to joyne the miſe upon the mceere right, which none but revanr 
in fee ſimple ought to doe. So it leſſce for yeares doe loſe in a ce, and will bring a writ 
of error, tor error in proceſſe, this is a forfeiture, (3) 


p8it faire continual claim) not in L., and M. nor Roh. 


+ &c. added L. and M. and Roh. n 
|| /a not in L. and M. nor Roh. 


(1) See the obſervations on feoffments introduced in the notes to the next chapter. 


Sce ant. 233. b. note. 


(2) 


(3) Soin the calc of alcaſe for life, the tenant may plead it in bar; 


. tue in L. and M. and Roh. 8 
%* gue not in L. and M. nor Roh. 


Thirdly, 


gue 


++ {Car uu 


but in the caſe of a leaſe for years, or an eſtate bv tenant by 


ſtatute or ct, the defendant ſhall not plead in bar, as to ſay, qu nan, but juſtify by force of the leaſe 5 and conclude, ut 
ans tort 3 and if the tenant of the freehold be not named, he thall plead, nul terant de francttenement noſme en le bre: and iu the 
calc of a feoflment with a warranty, hc muſt rely on the warranty. See ant. 23%. b. 239. 3. 


LE 


Lib. 3. 


I or paſſively. Actixcly, by five manner of wayes. As firſt, if tenant for life pray in aid of 
a ſtranger, whereby he athrmes the reverſion to be in him. Secondly, if he atturne to the 
grant of a ſtranger; and there note alſo a diverſtie betweene an atturnement of record to a 
ſtranger, and an atturnement x pas, tor an atturnement 7 pai; worketh no forfeiture. 
Thirdly, if a ſtranger bring a writ of entrie in cafh proviſo, and ſuppoſe the reverfion tobe 
in him, if the tenant for life confeſſe the action, this is a forfeiture, Fourthix, if tenant for 
life plead covinoutly, to the diſheriſon of him in the reverſion, this is a forfeiture Fifthly, 
if a ſtranger bring an action of waſte againft leſſee for lite, and he plead au waf? fait, this is a 
forfeiture ; or the like. 

Puſhvely, as if tenant for life accept a fine of a ſtranger, ſur conyſans de droit come ceo, &c. 
for hereby he afirmes of record, the reverſion to be in a ſtranger, 

Littleton kere ſpeaketh of the forteiture of an eſtate; and here it is to be knowen, that the 
right of a particular citate may be forfeited alſo, and that he that hath bur a right of a remain- 
der or reverlion, {hall take benefit of the forteiture. As if tenant for life be diſſeiſed, and 
hee levie a fine to the diſſeiſor, he in the reverfion or remainder ſhall preſently enter upon the 
difleifor for the forfeiture. And ſo it is it the leſtee after the diſteiſin had levied a fine 
to a ſtranger, though to ſome reſpects, partes fints nihil habuerunt, yet it is a forfeiture of his 
right. 

W here ſpeaketh of an alienation in fee abſolutely, but fo it is if the leſſee for life 
make a leaſe for any other man's life, or a gift in taile. If A. be tenant for lite, and make a 
leaſe to B. for bis life, and B. dieth, and the lefice re-entreth, yet the forfeiture remainerh. 

If tenant for life make a leaſe for life, or a gift in taile, or a feoffment in fec, upon con— 
dition, and entreth for the condition broken, yet the forfeiture remaineth. ett cron ſpeak- 
eth ot an eftate for life; ſo it is of tenant in raile apres poſſhilitic, tenant by the courteſie, 

renant in dower, or of him that hath an eſtate co him and his heires, during the life of J. S. 
&c. und ſo of tenant tor yeares, tenant by ſtatute merchant, ſtatute ſtaple, or t. 

Littleton ſaith, that where the alienation in fee is made to another, which mutt be intended 
a ſtranger, for if it be made to him in reverhon or remainder, it amounts to a turrender of his 
eſtate, as at large hath beene ſpoken in the chapter of tenant for lite, 

By Littleron it appeareth, that tenant for life in remainder may enter for the forfeiture 
of the firit.tenant for life, and that if the tenant for life in remainder make continuall claime, 
avid the alienee die ſeiſed, then may he in the remainder for life enter; and if ke die before 
he do enter, then he in the remainder in fee ſhall enter, becauſe he in the reminder in fee 
could not make any claime; and therefore the right of entric, which tenant for life in re- 
winder gained. by his-entrie, thall goe to him in the remainder in fee, in reſpect of the 

rivitie of eſtate ; and ſo it is of him in the reverſion in tee in like cafe, for he is alſo privie 
in eſtate. 

If two joyntenants be diſſeiſed, and the one of them make continuall claime and dieth, the 
ſurvivor ſhall take benefit of his continuall claime in reſpect ot the privirie of their eſtate. 

But if tenant for life make continuall claime, this ſhall not give any benefit to him in the 
remainder, unlefle the diſſeiſor died in the lite of tenant for life, for the cauſe aboveſaid, 
Sectione 414. 

If tenant in. taile, the remainder in fee with garrantie, have judgement to recover in value, 
and dieth before execution without iſſue, he in the remainder ſhall ſue execution, for he hath 
rizht thereunto, and is privic in eſtate. 

In the ſame manner, it a ſeigmorie be granted by fine to one for life, the remainder in fee, 
the grantee for lite dieth, he in the remainder ſhall have a per gue ſerwitia, for he hath right 
to the remainder, and is privie in eſtate. Here alſo it appcareth, that none can make conti- 
nball claime, but he that hath right to enter, 


Sect. 417. 


UT it is to be ſeene 
of thee (my lon) 
how and in what man- 
ner ſuch continuall 
clatme ſhall'be made : 
and to learne this wel, 
three things are to be 


underſtood, The firſt 


MES eft a veer 

a toy (mon fits) 
coment et en quel 
manner tiel continu- 
al claime ſerra fait : 
et ceo bien apprender, 
trois choſes font a 
iutender. La 1. choſe 


J home ad cauſe 
d'entrer en aſcuns 


terres outenements,&c. 


It is not ſufficient to tell one 
generally whut he-ſhould doc, 
but to direct him how, and in 
what manuer he ſliall doe it, 
as Littleton doth in this place. 
And here, the generall rules 
of our author are to bee under- 


00 
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Of Continuall Claime. Sect, 417. 


Thirdly, By affirming the reverſion or remaincer to be in a ſtranger, and that either active- 


. E. 1 14. 8. 3. E. 4 2 
21. H. 8. For:. Br. 87. li 2. 


fol. 55- 85. Buckler's caſe. 
27. E. „ 17: Bo $. 7. 


99. C. g. 6. #9. K. 9. 44. 
5. AT. 5 5. E. 9 = 
14. E. 3. receit 133. 3. E. WY 
24. E. 3. 68. 1. H. 7. 

(1. Roll. br. 852. 3. Rep, 4. b. 
1. Leo. 204. 9. Rep. 106.) 


3 Mar. Dy. 148. 


J. ib. 2. fo!. 55. Buck's caſe. 


13. E. 4- (. 


(Ant. 202. b.) | 

29. AG. 15. 43. F. . cnt. cons 30. 
. H. 3. 7. 39. E. g. 16. 45. E. 8. 
25. 

(Ant. 28. a. 42-4.) 


(t. Roll. Abr. 6 30.) 


(Plo. 455. b. 289. 2. 1. Inſt. 318. 
3· Rep. 91 a.} 


Lib. 3. Cap. 7. Of Continuall Claime. Sec. 417, 


ſtood, that the entrie of 5 1 | 
(bases - Doo, thit theemricofaman, off, , bone ad cauſe thing is, if a man hath 


to recontinue his inheritance , ; 

: 3 or frechold, muſt enſue his dentre en aſcuns ter- cauſe to enter into a- 
rr , 008 FERenRey” ny ſands or tenements 
ro p e s if three men diſſeiſe 1 2 0 
in the Eail of Arundcli's cafe. tide ſeverally, af throe Crna gue ſont ON divers in divers townes In 


acres of land, being all in one villes deins un meſme one fame countie, if 


countie, and I enter in one | . 7 . 
gere, in the name of all ches CO» Sil enter en he enter into one par- 


three acres, this is good for n parcel de les ter- cell of the lands or te- 


no more but fer that acre fer on tenements nements which are 
which I entered into, becauſe 


each diffeitor is a ſeverall 9e font en un ville, in one towne, in the 


tenant of the frechold, and en. noſme de fouts Name of all the lands 
as I muſt have ſeverall ac- 


tions againſtf them, for the re- ſes terres ou tene- or tenements into the 
coverie of the land, fo mine en-— Menus As quenux 71 which he hath right to 


trie muſt be ſeverall. - | , Mito. 
And Git t ad droit d'enter deins enter within all the 


ſeiſe mee of three acres of outs les willes de townes of the ſame 


' ground, and letteth the ſame neſine le countie; * countie; by ſuch en- 
ſeverally to three perſons for 


f . their lives, c. there the entrie Per tiel entrie il ave- trie he ſhall have as 

4. Leo. 8) = . 

{t. Leo. 36.) | 3 = Nos 5 ra auxy bone poſſeſ- good a poſſeſſion and 
than that acre that be hath in ion el ſeiſin de F tours ſeiſin of all the lands 
his poſſeſſion. But if the diſ- Zerres ou Ftenements and tenements where- 


(1, Rell, Abr. 5937 ſeiſor had letten ſeverally the . . © . . 
ping: J 09S NN GUNS; bs thang aoe- dont il ad title den- of he hath title of en- 


ſons for yearcs, there the en- trie, facome il avoit trie, as if hee had en- 


trie upon one of the leflecs, in enter + en fait en tred in deed into eve 
the name of all the three acres, 1 te ry 


ſhall recontinue and reveſt all cheſcun parcel: et ceo parcell: and this ſeem- 
the three acres in the diſſeiſee, ſemble grand reaſon. eth great reaſon. 
for that the diſſeiſee might | 
have had one aſſiſe againſt the diſſciſor, becauſe he remained tenant of the freehold for all 
the three acres, and therefore one entrie ſhall ſerve for the whole. 
. AC. 18. ww Koa mm If one difleiſe me of one acre at one time, and after diſſeiſe me of another acre in the ſame 
36. H. 6. 27. 32. af. pl. 1. countie at another time, in this caſe mine entrie into one of them in the name of both is good; 
for that one aſſiſe might be brought —— him for both diſſeiſins. : ; 
11. H. 7.25. Dyer. 46. El. But if I infeoffe one of one acre of ground upon condition, and at another time I inteoffe 
33”. the ſame man of another acre in the ſame countie upon condition alſo, and both the con- 
ditions are broken, an entrie into one acre in the name of both 1s not ſufficient, for that 
I have no right to the land, nor action to recover the ſame, but a bare title, and therefore 
ſeverall entries muſt be made into the ſame, in reſpect of the ſevorall conditions. But an en- 
trie in one part of the land, in the name of all the land ſubject to one condition, is good, 
although the parcels be ſeverall, and in ſeverall townes. And ſo note a diverſitie betweene 
ſeverall rights of entrie, and ſeverall titles of entrie, by force of a condition (1). 


Deins meſme da countie. For if the lands lye in ſeverall counties, there muſt be 
ſeverall actions, and conſequently ſeverall entries, as hath beene ſaid, 


En noſme de tout , Sc. If one difleiſe me of two ſeverall acres in one countie, 


8. H. 7. 7. 4. E. 4. 19. and I enter into one of them generally, without ſaying, In the name of both; this thall reveſt 
N $ . . only that acre wherein entrie is made, as hath beene ſaid; and that is proved by our bookes, 
Ant. 52. 180. b.) 


which ſay, that if I bring an aſſiſe of two acres, if I enter into one hanging the writ, al- 


(19. Rep. Lampet's caſe.) beit it ſhall reveſt that only acre, yet the writ ſhall abate, 


(Flo. Com. gi.) 
right of entrie. 
Sect. 


*. et added in T. and M. and Roh. + tarts ticls, L. and M. and Roh. 2 en fait not in L. and M. nor Roh. 


(i) The entry for a condition broken has been diſcuſſed in the preceding chapter, and the commentary and notes upon it. In the notes 
to the chapter of Diſcontinuances, ſome obſervations will be made on entries of feotives, or relcaſces, for the purpolſe-of reveſting uſes. --- 
With reſpect to entries for avoiding fines, there were four modes of avoiding a fine at the common law; two by matter of re- 
cord, and two by acts in paris. Thoſe by matter of record were, a real actim commenced within a year and a day alter the fine 
was levied, and an entry of a claim on the record at the foot of the fine itfelf, in this manner, talis venit ct apponit clameunm 
ſuum. Thoſe by acts in ais were a lawful entry upon the land by the perſon who had a right; and if that could not be done, 
"a continual claim. But by the ſtatute of 4. I. 5. all thoſe who are affected by a fine muſt purſue their title by way of action, 
or lawful entry: ſo that a claim entered on the record of a fine would now be ineffeftual. The actual entry muſt be made by the 
perſon who has a right to the lands, or ſome one appointed by him, either by preceding command or ſubſequent aſſent, withiu 
five years. Sce Plowd. 355. 359. 2. Inſt. 518. 3. Rep. 91. 2. Inſt. $18. 2. Bla. Rep. 994. By the ſtatute of 4. Ann. c. 46. 
Aeft. 16. it is enacted, That no claim or entry to be made of or upon any lands, renements, or hereditaments, ſhall be of an“ 
force or eſſect to avoid any fine levied, or to be levied, with proclamations, according to the form of the ſtatute in that caſe mauę 
and provided, in the court of common pleas ; or in the courts of ſeſſions in any of the counties palatine, or in the, courts of grau! 
jeſſions in Wales, ſhall be a ſufficient entry or claim within the ſtatute of limitations, unleſs upon ſuch entry or claun au 
action thall be commenced within one year next after the making ,of ſuch entry or claim, and proſecuted with effect.“ 


Dont il ad title dentrie. Here in a large ſenſe, title of centric is taken for a 
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Lab. 3. 


Seck. 


CAR i home voile enfeoffer 
un auter fans fait de cer- 
taine terres ou tenements que 
il ad deins pluſours villes en un 
countie, et il voile liverer jerjin 
al feoffee de parcel de tenements 
deins un ville en noſme de touts 
les terres ou tenements que il ad 
en meſme le ville, et en les auters 
villes, &c. touts les dits tenements, 
Sc. paſſont per force de le dit live- 
ry de ſeiſin a celuy a que tel feoffe- 
ment en tiel maner eſt fait, et un- 
core celuy a que tiel li very de ſei- 
fin fuit fait, navoit droit * entouts 
les terres ou tenements en touts 
les villes, mes per cauſe de livery 
de ſeiſin fait de parcel de les ter- 
res ou tenements en un ville: a 
multò fortiori, / ſemble bone rea- 
ſon que quant home ad title den- 
ter en les terres ou tenements en 
divers villes deins un meſme coun- 
ty, devant aſcun entry per luy fait, 
que per Fentry fait per luy en par- 
cel de les terres en un ville, en le 
noſme de touts les terres et tene- 
ments as queux il ad title dienter 
deins meſme le countie, ceo | veſt 
un ſeiſin de touts en luy, et per tiel 
entry il ad poſſeſſion et ſeiſin en 
fait, ſicome il avoit enter en cheſ- 
£un parcel, Sc. 
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A multo fortiori. 


'#* e—0, L. and M. and Roh. 


Or & minore ad majus, is an argument frequent in our author, 
and in our bookes, the force of argument in this place ſtanding thus: if it be ſo in a feoffment 
paſſing a new right, much more it is for the reſtitution of an antient right, as the worthier and 
more reſpected in law, which holdeth alfirmatively, as our author here teacheth us. 

The three (Sc.) in this Section nced no explication, 


Of Continuall Claime. Sec. 418. 


418. 


OR if a man will enfeoffe ( Rep: 135. b. 


another without deed of cer- 
taine lands or tenements which he 
hath in many townes in one coun- 
tie, and he will deliver ſeiſin to the 
feoffee of parcell of the tenements 
within one towne in the name of 
all the lands or tenements which 


he hath in the ſame towne, and in (Aut. 48. 49 30. Poſt. 259. 6. 


other townes, &c. all the ſaid te- 
nements, &c. paſſe by force of the 
ſaid liveryof ſeiſin to him to whom 
ſuch feoffment in ſuch manner is 
made, and yet hee to whom ſuch 
livery of ſeiſin was made, hath no 
rightin all the lands or tenements 
in all the townes, but by reaſon of 
the livery of ſeiſin made of parcell 
of the lands or tenements in one 
towne : d multo fortiori, it ſeem- 
eth good reaſon that when a man 
hath title to enter into the lands 
or tenements in divers townes 
in one ſame county, before entry 
by him made, that by the entry 
made by him into parcell of the 
lands in one towne, in the name 
of all the lands and tenements to 
which he hath title to enter 
within the ſame county, this ſhall 
veſt a ſeifin of all in him, and by 
ſuch entry hee hath poſſeſſion and 
ſeiſin in deed, as if he had entred (+ Rep. 31.) 
into every parcell. 


T* is evident, but here is a diverſity betweene a feoffment and an entry; for a man may 38. E. 3. 11. 38. Aff. 23 
make a feoffment of lands in another county, and make livery of ſeiſin within the view, 

albeit he might peaceably enter and make actuall livery; and ſo may he thew the recognitors 
in an aſſiſe, the view of lands in another county; but a man cannot make an entry into lands 
within the view where he may enter without any feare (for it is („ one thing to inveſt, and 
another to deveſt), as hereafter ſhall be ſaid in the Section next following. 


Vid. Sect. 438. 


Seat, 


+ et, L. ard M. and Roh. 
5 0 


(*) Vid. SeR. next following. 


Lib. 3. 


Vide the Sect. preceding. 
Ca. Roll. Abr. 124. 2. Tull. 48.) 


* 


7. E. 4.21. 39. II. 6. 5. 


(q. Rep. 13. . . 
q. F. 3-28 11. R. . tit. @ures 2. 
12. II. 4- 19. 20. 


Bract. lib. 2. fol, 16. b. Britton 
tol. 19. 6b. Fleta lib. 3. cap. 7. 
and lib. 2. cap. 54. 49. E. 3. 14 
14. II. 4. 13. 39. Aſl. 11. 

11. H. 6. 5t. 38. H. 6. 27. 
39. H. 6. 36. 5. 20. II. 6. 28. 
4. E. 4. 17. 12. E. 4. 7. 28. H. 6. 8. 
41. E. 3. 9. 11. H. 4. 6. 

8. Aſſ. 25. Vid. Sect. 44. 

VI 2. cap. 49. 13. II. 4. dures 20. 


Vid. Sect. 378. 


11. H.6 51. 

(Poſt. 236. b.) 

Vid. Sect. 442. Pl. Com. gz. in 
A. de-tr: thtorce. The pal {cn 
v5 Honylane's caſe. 


Cap. 7. 


E R FE is to be obſerved, 
that every doubt or 
feare is not ſufficient, for 
it mult concerne the ſafety of 
the perſon of a man, and not 
his houſes or goods; for it 
hee feare the burning of his 
houſes, or the taking aw 
or ſpoiling of his goods, this 
is not ſuthcient, becauſe hee 
may recover the ſame, or 
dammages to the value with- 
out any corporall hurt, 
Aguin, it the feare doe concern 
the perſon, yet it mult not 
bee a vaine feare, but ſuch 
as may befall a conſtunt man; 
as if the adverſe partie lie in 
wait in the way with weapons, 
or by wand menace to 
beat, mayhem, or kill him; 
that would enter; and fo in 
pleading muſt hee ſhew ſome 
quit cauſe of feare, for feare 
of it ſelfe is internall and fe- 
eret. But in a ſpeciall verdict, 
if the jurors doe finde that 
the difleifee did not enter for 
feare of corporall hurt, this 
is ſuthcient, and ſhall be in- 
tended that they had evidence 
to prove the ſame. Talis enim 
debet efſe metus qui cadere po- 
teft in virum conſtantem, et qui 
in fe continet mortis periculum, 
et corporis cruciatum. Et nemo 
tenetur fe infortuniis et periculis 
capον,jie. 


And it ſcemeth that feare 
of impriſonment is alſo ſuf— 


Sect. 419. 
LE ſecond choſe eft 


a entender, que 
fi home ad title d'en- 
ter en aſcuns terres 
ou tenements, gi ne 
oſaſt enter en meſmes les 
terres ou tenements, 
ne en aſcun parcel de 
ceo per doubt de bat- 
tery, ou per doubt de 
mayhem, ou per doubt 
de mort, vil alaſt et 
approch auxy pres les 
tenements come il ofa 
pur tiel doubt, et 
claime per parol les 
lenements eſire les ſo- 
ens, maintenant per 
tiel claime il ad un 
poſſeſſion et ſeiſin en 
les tenements, auxy 
bien come * il uſt en- 
ter en fait, coment 
que il n avoit unque 
poſſeſſion ou ſerfin de 
meſme les + terres ou 
tenements devant le dit 
claime. 


Of Continuall Claime. Scct. 419. 


THE ſecond thing 
to be underſtood 
is, that if a man hath 
title to enter into any 
lands or tenements, if 
he dares not enter into 
the ſame lands or te- 
nements, nor into an 
parcel] thereof for 
doubt of beating, or 
for doubt of maym- 
ing, or for doubt of 
death, if he goeth and 
approach as neere to 
the tenements as hee 


dare for ſuch doubt, 


and by word claime 
the lands to bee his, 
preſently by fuch 
claime he hath a poſ- 
ſeſſion and ſeiſin in 


the lands, as well as if 


hee had entred indeed, 
although hee never 
had poſſeſſion or ſeiſin 
of the ſame lands or 


tenements before the 
ſaid claime. 


ficient, for ſuch a feare ſufficeth to avoid a bond or a deed ; for the law hath a ſpeciall regard 


to the ſafety and liberty of a man. And impriſonment is a corporall dammage, a retiraint of 


liberty, and a kind of captivitv. But fee in the Second Part of the Inſtitutes, V. 2, cap. 49. # 
notable diverſity betweene a elaime or an entry into land, and the avoidance of an act or deed 


for feare of battery. 


Per tiel claime il ad un poſſeſſion et ſeiſin, & c. Here is to be obſerves, that 
there be two manner of entries, g. an entry in deed, and an entry in law. An entry in deed 
is ſuſhiciently knowne, An entry in law is when ſuch a cluime is made as is here expreſſud, 
which entry in law is as ſtrong and as foreible in law as an entry in deed. and that as well 
where the lands are in the hands of one by title as by wrong. 
an entry in law an aſſiſe doth he, as well as u 


ſhall avoid a warranty, &c. 


Bur here is a diverſity to be obſerved betweene an entry in law and an entry in deed, for: 
that a continuall claime of the diſſciſee being an entry in law, ſhall veſt the potfeflion and 
ſeilin in him for his advantage, but not for his diſadvantage. And therefore if the difſeiſee 
bringan afliſe, and hanging the afſiſe he make continuall claime, this thail not abate the aſtit. 


but he ſhall recover dammages from. the beginning; but otherwiſe it is of an entry in deed 


dce more of this inutter after in this chapter, cet. 422. 


* f novin-L. and M. nor Roh, 


J 1crres on not in L. and XI. nor Roh. 


* 
- - 


pon an entry in deed, and ſuch an entry in law 


And therefore upon ſuch 
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ET que la ley eff tiel, il eff 
bien prove pen un plee Tun 
a/ſiſe en le liver d alſiſe, an. 38. E. 3. 
p. * 32. e tenor de quel enſiciſt eu 
tiel forme. En le county de Dor- 
ſet, devant les juſtices, trove fuit 
per verdict daffiſe, que le plain- 
tife que avoit droit per diſcent de 
heritage d'aver les tenements 
quis en plaint, al temps del mo— 
rant ſon anceſter fuit demurrant 
en le ville ou les tenements fue- 
ront, + et per parolx claime les to- 
nements enter ſes vicines, mes 
pur doubt de mort il n'oſa appro- 
cher les tenements, mes port Ja. 
iſe, et ſur ceſt matter trove, agard 
fuit que il recovera, Sc. 
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a entender 
deins quel temps I et 
per quel temps le 
claime que eft dit con- 
tinual claime ſorve- 
ra et aidera celuy que 
fiſt le claime, et ſes 
beires. Et quant a 
ceo oft aſcavoir, que 
celuy que ad title den- 
ter, quant il wort 
Jaire ſon claime, ji i 


faſt approacher la 


hath title 


* p. 32. not in L. and MI. nor Rok. 


Of Continuall Claime. 
Sect. 


when he will makehis 
claime, if hee dare ap- 
proach the land, then 


+ Cc. added L. and M. and Roh. 


420. 


AND that the law is ſo, it is 

well proved by a plea of an 
aſſiſe in the booke of aſſiſes, an. 
38. E. 3 p. 32. the tenor where- 
of followeth in this manner. Inthe 
county of Dorſet, before the ju- 
ſtices, it was found by verdict of 
aſſiſe, that the plaintiff which had 
right by diſcent of inheritance to 
have the tenements put in plaint, 
at the deceaſe of his anceſtor was 
abiding in the towne where the 
tenements were,and by paroll clai- 
med the tenements amongſt his 
neighbours, but for feare of death 
hee durſt not approach the tene- 
ments, but bringeth his aſſiſe, and 
upon this matter found, it was a- 
warded that he ſhould recover, &c. 


ERE it appeareth that our booke caſes are the beft proofes what the law is, Argu- 
mentum ab authoritate eſt fortiiſimum in lege. 
lar Caſe, Liztletan here citeth a caſe in 38. E. 4. but it is miſprinted, for the originall, ac« 
cording to the truth, is in the Booke of Ae, 38. E. 3. p. 23. and not placito 32. for 
there be not ſo many pleas in that yeare. And after the example of Littleton, booke cafes 
are prineipally to be cited for deciding of caſes in queſtion, and not any private opinjon, te/fe 
meipſo, More ſhall. be ſaid of the matter implyed in this Section in the next following. 


Sect. 421, 
L tierce choſe eff THE third thing is to 


know within what 
time and by what time 
the claim whichis ſaid 
continuallclaimeſhall 
ſerve and aid him that 
maketh the claime, 
and his heires. And as 
to this itis to be under- 


ſtood, that hee which 


And for proote of the law in this particu- 


COvient a luy dal- 

ler et approcher 
auxipres, Sc. By this it 
ſhould ſceme, that by the au- 
thority of our author, if the 
diſſeiſce commeth as neere to- 
[the land as be dare, &c. and 
maketh his clutme, this ſhould 
be ſufficient, albeit he be not 
within the view. 


And the great authoritie 
of the booke in 9. H. 4. 
(being by the whole court) 
is not againſt this; for that 
caſe is put where there is no 
ſuch feare, as here our au- 
thor mentioncth, in him that 
makes the continuall claime, 

and 


to enter, 


* ct per quel temps 


Sect. 420, 421. 


33. AT. P- 27 


79. H. 44. 


not in L. and M. nor Roh: 


Lib. 3. Enp. 7. 


and then he that makes the 
continuall claime ought to bee 
within the view of the land; 
and therefore the authoritie of 
this booke, as it 18 common- 
It} conceived, is not againſt 
the opinion of our author in 
the point aforeſaid. But then 
it is further objected, that the 
ſaid booke is againſt another 
opinion of our author in this 
Section, wiz, that where 
there is no feare, &c. hee that 
maketh a continuall claime 
* 12, H. 6.51, agreeth with our “ ought to go to the land or 
author in this point. to parcell thereof to make his 
claime, and therefore in that 
| Ant. 18. Ant. 245.) caſe he cannot make a claime 
aan 45) within the view of the land. 


Of Continuall Claime. 


terre,donques il covient 
aler a la terre, ou a 
parcel de ceo, * et faire 


fon claime; et gil Nail 


approcher la terre pur 
doubt ou pavor de 
batterie, ou mayhem, 
ou mort, donques co- 
vient a luy d aler et 
approcher auxypres 
come il ofaſt vers la ter- 
re, ou + parcel de ceo, 
+ a faire ſon clatme. 


Sect. 422. 


he ought to goeto the 
land, or toparcell of it, 
and make his claime; 
and if hee dare not ap- 
proach the land for 
doubtor feareof beat- 
ing, or maiming, or 
death, then ought hee 
to goe and approch as 
necre as hee dare to- 
wards the land, or par- 
cell of it, to make his 
claime. | 


Vid. Sect. 277. 


Vid. Scct. 383. 425. 9. H. 4. 5 
14. H. 4. 36. 7. E. 3. 37+ 

Pi. Com. 356. 357+ 307 - 
Mvrror, cep. 2. 18. 

Britton, fol. 45. b. & 126. 


(Poſt. 262. 3.) 


(Ant. 130. b.) 


the entry into ſome purcell in the name of the relidue is the ſureſt way. (1) 


To this it is anſwered, that where a continuall claime ſhall deveſt any eſtate in any other 
perſon in any lands or tenements, there, as it hath beene ſaid, he that maketh the clame 
ought to enter into the land, or ſome part thereof, according to the opinion of our author : 
but where the claime 1s not to deveſt any eſtate, but to bring him that maketh it into actuall 
poſſeſſion, there a claime within the view ſufficeth ; as upon a diſcent, the heire having the 
treehold in law may claime land within the view to bring himſelfe into actuall poſſeſſion, and 
in that ſenſe is the opinion of Hull and the court to be intended. Ve in fiuilibus. But yet 


Sect. 422. 


DEINS Tan et le T f fon adver- AND if his adver- 


Jour. It is to bee farie que occupta ſary who occupi- 
obſerved, that the law in Jp terre, moruſt ſei- eth the land, dieth 
many caſes hath limited a _, 4 pq Wig 

yeare and a day to be alegall /e en fee, ou en fee ſeiſed in fee, or in fee 


and convenient time for many fFaile, deins l'un et le taile, within the yeare 
—— As at the common 


aw, upon a fine or finall Jour apres tiel claim, and a day after ſuch 
1 given in a we — fer que les tenements claime, whereby the 
right, the party gricved ha 72 > BR 
+ yours nnd = day" 40. aighe diſcendont a ſon fits lands deſcend to his 


his .claime. So the wife Come Heire a luy, 1. tonne as heire to him, 


or heire hath a yeare and a | 3 
day to bring an appeale coe polt celuy que yet may hee which 


of death. If a. villeine re- le claime entrer make the claime en- 


mained in antient demeſne ſue le poſſeſſion le heire, ter upon the poſſeſſion 
+ 


a yeare and a day, he 1s pri- 
vileged. If a man be wound- + Sc. of the heire, &c. 


ed or poy ſoned, &c. and dieth thereof within the yeare and the day, it is felony. By the 
antient law if the feoffee of a difleifor had continued a yeare and a day, the entry of the diſ- 
ſeiſec for his negligence had beene taken away. After judgement given in a reall action, the 
plaintife within the yeare and the day may have a habere facias ſeifinam, and in an action of 
debt, &c. a capias, fieri ſacias, or a levari facias. A protection ſhall be allowed but for a 
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Vi. Scct. 389. 


cure and a day, and no longer, and in many other caſes, | 
** ger, 
But this time of a yeare and a. day in cafe of continuall claime is, ſince our author wrote, 


altered by the ſaid ſtatute of 32. H. 8. ca. 33. as before it appeareth. 


* added in L. and M. and Roh. 


a-, L. and M. and Roh. S 


+ 


Sect. 


. not in L. and M. nor Roh. 


(1) Even where a declaration in ejectment is delivered, though the defendant appears to it, and confeſſes leaſe, entry, and ouſter, 
vet, to avoid a fine, there muſt be an aftual entry. This was very ſolemnly determined in the king's bench, in the caſe of Ber- 
ringeon v. Packhurſt; and by the lords on appzal in 1738. Sec 2. Stra. 1086. 4. Bro. Par. Caf. 353. This doctrine has buen twice 
very expreſsly recognized ;—firſt, in the cate of Wigfall v. Brydon, 3. Burr. 1898; and fince in the caſe of Goodright v. Cator, 
Doug. 460. In that caſe, lord Mansfield ſtates the diftinftion to be, that where entry is neceſſary to complete the landlords tit, 
there the confeſſion of leaſe, entry, and ouſter, is ſufficient ; but that where it is requiſite in order to edu the defendumt's tits, 
Actual entry muſt be made. The latter is the caſe where a tine 1s to be avoided, 
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Lib. 3. Of Continuall Claime. Sect. 423, 424. 


Sect. 423. 


ES en ceſt cas apres Fon 

et le jour que tiel claime 

fuil fait, fi le pere donques mo- 
rujt ſeifi ademaine procheme apres 
Jan et le jour, ou ꝶ un auter jour 
apres, &c. donques ne poit celuy 
que ſiſt le claime entrer : et pur ceo 

ft celuy que fiſt le claime voit ęſtre 
ſure a touts temps que ſon entre 
ne ſerra toll per tiel diſcent, &c. 

il covient a luy que deins lan et 
le four apres le primer claime 5 

fait, de faire un auter claime en le 
forme avantdit, et deins Fan et le 
jour apres le ſecond claime || fait, 
de faire le tierce claime en meſme 

le maner, et deins Fan et le jour de 

le tierce claime de faire un auter 

claime, et iſfſint ouſter, ceſt aſca- 

voir, de faire un claime deins 

cheſcun an et jour procheine apres 

cheſcun claime fait durant la vie 

ſon adverſarie, et donques a que- 
cunques temps gue fon adverſarie 
moruſt ſerfi, fon entrie ne ſerra 

tolle per nul tiel diſcent. Et tiel 

claime en tiel maner & fait, eſt 

pluis communement priſe et noſine 
Continual Glaime de luy que fiſt le 


claime. 


BRUT in this caſe after the yeare 

and the day that ſuch claime 
was made, if the father then died 
ſeiſed the morrow next after the 
yeare and the day, or any other day 
after, &c. then cannot hee which 
made the claime enter: and there- 
fore if hee which made the claime 
will be ſure at all times that his en- 
trie ſhall not be taken away by ſuch 
diſcent, &c. it behoveth him that 
within the yeare and the day after 
the farſt claime made, to make ano. 
ther claime in forme aforeſaid, and 
within the yeare and the day after 
the ſecond claime made, to make 
the third claime in the ſame man- 
ner, and within the yeare and the 
day after the third claime to make 
another claime, and ſo over, that is 
to ſay, to make a claime within e- 
verie yeare and day next after everie 
claime made during the life of 
his adverſarie, and then at what 
time ſoever his adverſarie dieth 
ſeiſed, his entrie ſhall not be taken 
away by any diſcent. And ſuch 
claime in ſuch maner made, is moſt 
commonly taken and named Con- 
tinuall Claime of him which ma- 
keth the claime, &c. 


255 


FT is to be obſerved, that the yeare and the day ſhall be ſo accounted, as the day where- 
on the claime was made ſhall be accounted one : as for example, if the claime were made 
2. die Martii, that day ſhall be accounted for one; for Littleton ſaith in the Section next 


before (after the claime made) and then the yeare mutt end the firſt day of March, and the 
day after is the ſecond day of March. 


See for the computation of the yeare, de anno biſextili, and of the day naturall and arti- 6] Beall. hl + * 3596 
ficiall, and other parts of the ycare, [a] Bra&ton, CL] Briton, and le] Fleta excellent matter. % Briten. fol. 20g. 
c] Fleta, lib. 6. cap. 11. 
Statute de anno Biſextili, 


21. H. 3. Dier 17. Eliz. 34 


Vid. Seck. 38 
(Ant. 46. 3 * 


Sect. 424. 


MES uncore en le cas a— B U T yet in the caſe aforeſaid, 
vantdit, lou ſon adver- where his adverſarie dieth 


ſJarie 


+ a added in L. and M. and Roh. 
Are added in L. and M. and Roh. 


A nul anter clayme ſuift fait, added in L. and M. and Roh. 
: fait not in L. and M. nor Roh. || fait not in L. and M. nor Roh. 


6 P 


Lib. 3. 


Vid. Sect. 414. 


Vid. Stat. 32. II. 8. c. 33.) 


primer added L. and M. and Roh. 


Cap. 7. Of Continuall Claime. Sect. 425, 426. 


ſarie moruſt deins Pan et la jour 
procheine apres le * claime, ceo eſt 
en ley un continual claime, en- 
taut que Padverſarie deins [an et 
le jour procheine apres meſme 
la claime moruſt. Car il ne be- 
ſoigne a celuy que fiſt ſon claime 
de faire aſcun auter claime, mes 
a quel temps que il ꝙ voit deins 
meſme Fan et jour, Sc. 


within the yeare and the day next 
after the claime, this is in law a 
continuall claime, inſomuch as 
his adverſarie within the yeare and 
the day next after the ſame claime 
dieth. For hee which made his 
claime needeth not to make any 
other claime, but at what time hee 


will within the ſame yeare and 
day, &c. 


This 1s evident, 


Sect. 425. 


ITEM. ſi Tadverſarie ſoit diſ 

ſciſie deins Pan et le jour a- 
pres tiel claime, et le diſſet- 
for ent moruſt ſeifie deins Fan et 
le jour, &c. tie! morant ſeiſie ne 
grievera my celuy que fiſt le clai me, 
mes que il poit enter, Sc. Car 
guecunque ſoit que moruſt ſeijie 
deins Fan et le jour procheine a- 
pres tiel claime fait, ceo ne grie- 
vera my celuy que fiſt le claime, 
mes que il poit enter, &c. coment 
que fueront pluſors morant ſeiſie, 
et pluſors diſcents deins meſme lan 
et le jour, &c. 


ALSO, if the adverſarie be diſ- 

ſeiſed within the yeare and 
the day after ſuch claime, and the 
diſſeiſor thereof dieth ſeiſed with- 
in the yeare and the day, &c. ſuch 
dying ſeiſed ſhall not grieve him 
which made the claime, but that he 
may enter, &c. For whoſoever hee 
be that dieth ſeiſed within the yeare 
and the day after ſuch claim made, 
this ſhall not hurt him that made 
the claime, but that hee may enter, 
&c. albeit there were many dyings 
ſciſed, and many diſcents within 
the ſame yeare and day, &c. 


E RE it appeareth, that the continuall claime doth not only extend to the firſt dif- 
ſeiſor, in whoſe poſſeſſion it was made, but to any other diſſeiſor, that dieth ſeiſed 


within the yeare and 


ay after the continuall claime made. 


And whereas our author 


'ſpeaketh of a ſecond diſſeiſor, &c, herein is likewiſe implyed not only abators and intru- 
ers, but the feoffees or donees of the diſſciſors, abators, or intruders, and any other 


feoffee or donee immediate or mediate, dy ing ſeiſed within the yeare and day, of ſuch 


continuall claime made. 


Sect. 


JTEM, f home fait difſeifie, 


et le diſſeiſor moruſt ſeifie 


deins Fan et le jour prochein 
apres le diſſeifin fait, per que les 
tenements diſcendont a ſon 


426. 


A LSO, if a man be diſſeiſed, and 

the difleiſor dieth ſeiſed with- 
in the yeare and day next after the 
diſſeiſin made, whereby the tene- 
ments deſcend to his heire, in this 


Heire, 


+ woit not in L. and M. nor Roh. 
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Lib. 3. 


heire, en ceft caſe lentrie le diſſei- 
be eft toll, car Fan et le jour que 
aidroit le difſeiſee en ticl caſe *, 
ne ſerra pris de temps de title 
d entre a luy accrue, mes tantſole- 
ment de temps del clatme per luy 
ait en le manner avantdit. Et pur 
cel cauſe il ſerroit bone pur tiel dij- 
ſeiſee pur faire ſen claime Þ en 
auxy breve temps que il puiſſcit 


apres le diſſciſin, &c. 


Of Continuall Claime. 


caſe the entrie of the diſſeiſee is 
taken away, for the yeare and da 

which ſhould aid the diſſeiſee in 
ſuch caſe, ſhall not bee taken from 
the time of title of entric accrued 
unto him, but only from the time 
of theclaime made by him in man- 
ner aforeſaid. And for this cauſe it 
ſhall be good for ſuch diſſeiſee to 
make his claime in as ſhort time 
as he can after the diſſeiſin, &c. 


HIS in caſe of a diſſeiſor is now holpen by the ſtatute made fince Lirtleton wrote, 
as hath beene ſaid ; for if the diſſeiſor die ſeiſed within five yeares after the difleilin, 


though there be no continuall claime made, it ſhall not take away the entrie of the diſleiſce, 


but after the five yeares there muſt be ſuch continuall claime as was at the common law: 


but that ſtatute extendeth not to any feoffee or donee of the difſeifor immediate or me- 


i OA eine >: Lo RS Oe} of "OE! 
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diate, but they remaine ſtill at the common law, as hath beene ſaid, 


Sect. 427. 


JTEM, fi tiel diſſeiſor occupia 

la terre per xl. ans, ou per 4 
Pluſors ans, ſans aſcun claime fait 
fer le diſſeiſec, &c. F et le dijſer- 
fee per petit ſpace devaunt le mort 
acl diſſeiſor fait un claime en 
le forme avantdit, i iſint fortu- 


naſt que deins lan et le jour apres 


tie! claime le difſeiſor moruſt, 


Sc. Lentrie le diſſeiſee eſt congea- 

ble, Sc. Et pur ceo il ſerroit bone 

pur tiel home que ne fiſt claime, 

que ad bone title d'entrie ||, quant 

il oyet que ſon adverſarie gift 

3 de faire ſon claime, 
"A 


* ALSO, if ſuch diſſeiſor occupi- 
h the lands fortie yeares, or 
more yeares, without any claime 
made by the diſſeiſee, &c. and the 
diſſciſee a little before the death 
of the diſſeiſor makes a claime in 
the forme aforeſaid, if ſo it fortu- 
neth that within the yeareand the 
day after ſuch claime the diſſei- 
ſor die, &c. the entrie of the diſ- 
ſeiſee is congeable, &c. And 
therefore it ſhall bee good for 
ſuch a man which hath not made 
claime, and which hath good 
title of entrie, when hee heareth 
that his adverſarie lieth languiſh- 
ing, to make his claime, &c. 


T HIS is evident enough, and in reſpect of that which hath beene ſaid, needeth not to 


be explained, 
Sect. 


JTTEM, ficome eſt 
dit en les caſes 


428, 


LSO, as it is ſaid HERE title is taken in 
in the caſes put, 


miſes, lou home where a man hath 


his large ſenſe to in- 
clude a right. 


Aſcun auter title, 
Sec. 


* 


Sect. 427, 428. 


32. H. 8. cap, 3g. 
Vide ke, obs. 405 
(Ant. 238. a.) 


® &c. added L. and M. + Cc. added L. and M. f us added L. and M. 8 et not in L. and M. Cc. added L. and Nl. 


Lib. 3. 


/ LAS 


(Ant. 233.) 


Vide Sect. 650. and 659, &c. 


Ates precedents L. and M. 


Cap. 7. Of Continuall Claime. Sect. 429, 430. 


Sc. Here is implyed aba- ad title d entre pur ,of entrie by cauſe of 
tors or intruders, and not cauſe Jun diſſeiſin, a diſſeiſin, &c. the 


only their diſſeiſors, but the 
f-offees or donees =f diſſei- Se. 


meſine la ley 


ſame law is where a 


ſors, abators, or intruders, gf} loi home ad droit man hath right to en- 


or any other ſo long as the 
entrie is congeable. 


Sect. 


ITEM. de les dits * preſidents 

poies ſcaver (mon fits) deux 
choſes. Un eft, leu home ad title 
d'entre ſur un tenant en le taile, 
Sil fiſt un tiel claime à la terre, 
donques eft Feſtate taile aefeat, 
car cel claime eſt come entre fait 
per luy, et eft de meſme / ect en 
ley, ficome il fuiſſoit ſur meſines 
tenements, et uſt entrer en meſmes 
les tenements, come devant efl 
dit, + Et donques quant le te- 
nant en le taile immediate puis 
tiel claime continua ſon occupa- 
tion en les tenements, ceo ei un 
difjeiſin fait de meſmes les tene- 
ments @ celuy que fiſt tiel claime, 
et ſic per conſequens, le tenant 


adonques ad fee fimple. 


d'entre per cauſe de ter by cauſe of an- 
aſcun auter title, &c. 


other title, &c. 


429. 
ALSO, of the ſaid foreſaying 


thou mayſt know (my ſonne) 
two things. One 1s, where a man 
hath title to enter upon a tenant in 
taile, if he maketh ſuch a claime 
to the land, then is the eſtate taile 
defeated, for this claime is as an 
entrie made by him, and is of the 
ſame effect in law, as if he had bin 
upon the ſame tenements, and had 
entred into the ſame, as before is 
ſaid. And then when the tenant 
in taile immediately after ſuch 
claime continue his occupation in 


the lands, this is a diſſeiſin made 


of the ſame tenements to him 
which made ſuch claime, and ſo 


by conſequent, the tenant then 
hath a fee ſimple. 


3 reſident J. This ſhould be precedents, and ſo is the original, and this agreeth with 


the right ſenſe of Litileton. 


And here it 1 that a continuall claime, which is an entrie in law, is as ſtrong ag 


an entrie in dee 


Title de entrie. 


LE fecond choſe eff, que auxy 

Jovent que il que ad droit 
d'entre fait tiel claime, I et ceo 
nent contriſteant ſon adverſary 
continua ſon occupation, & aum 
ſovent adverſary fait tort et dij- 
ferfin a celuy que fiſt le claime. Et 


+ Et not in L. and M. nor Roh. 
S &c, added L. and M. and Rch. 


Here title de eutrie is taken in the large ſenſe for right of entrie. 


Tect, 


430. 


THE ſecond thing is, that as of- 

ten as hee which hath right of 
entrie maketh ſuch claime, and this 
notwithſtanding his adverſary con- 
tinue his occupation, ſo often the 
adverſary doth wrong and diſſei- 
ſin to him which made the claime. 


pur 


t et ce cc. L. and M. and Roh. 
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Lib. 3. 


Of Continuall Claime. 


pur cel cauſe auxy ſevent pork ce. And for this cauſe ſo often may hee 


[uy que fiſt 


luy, aver un briefe de 


Quare clauſum fregit, &c. et re- 
covera ſes damages, &c. 


* meſme le claime pur 
cheſcun tiel tort et diſjeiſin ait a 


treſpaſſe, + 


which makes the ſame claime for 
every ſuch wrong and diſſeiſin done 
unto him, have a writ of treſpaſſe, 
Quare clauſum fregit, &c. and re- 
cover his dammages, &c. 


1 alſo it appeareth, that an entry in law is equivalent to an entry in deed. 
Avera breve de treſpaſſe, quare clauſum fregit, et recovera ſes 


damages. 


The diſſeiſee ſhall have an action of treſpaſſe againſt the diſſeiſor, and recover 


his dammages for the firſt entry without any regreſſe, but after regrefie he may have an ac- 
tion of treſpaſſe with a continuando, and recover as well tor all the meane occupation as far 
the firſt entry. And here note, that Litteton doth here include coſts within dammages. 


U i poit aver un 
briefe fur le ſta- 
tute le roy Richard /e 
ſecond, fait Fon de ſon 
raigne 5. ſuppoſant fer 
fon briefe que ſon ad- 
verſary avoit entrer 
en les terres + ou tene- 
ments celuy que fiſt 
fe claime, ou fon en- 


try ne fuit pas done 


per la lev, Sc. et per 


trel action il recove- 
ra fes dammages, 
Sc. Et ſi le cafe fuit 
tiel, que Padverſary 
occupiaſt les tene- 
ments ove force et 
armes, ou ove multi- 
tude de gents a temps 
de tiel claime, Sc. 
immediate apres meſ- 
me le cluime poit ce- 
luy que fiſt le claime 
pur cheſcun fiel fait 
aver un briefe de for- 
cible entry, et reco- 
vera ſes treble dam- 
mages, Sc, 


Un briefe de forcible entrie, et recovera ſes treble dammages. This writ 


13 


* meſme not in L. and M. nor Roh. 


Sect. 431. 
OR he may have a 


writ upon the 
ſtatute of R. 2. madein 
the fifth yeare of his 
reigne, ſuppoſing by 
his writ that his ad- 
verſarie had entred in- 
to the lands or tene- 
ments of him that 
made the claime, 
where his entry was 
not given by the law, 
&c. and by this ac- 
tion heſhall recoverhis 
dammages, &c. And 
if the caſe were ſuch, 
that the adverſarie oc- 
cupied the tenements 
with force and armes, 


or with a multitude of. 


people at the time of 
{ſuch claime, &c. im- 
mediately after the 
ſame claime may hee 
which made the claim 
for every ſuch act have 
a writ of forcible en- 
try, and ſhall recover 
his treble dammages, 
&c. (1) 


*HIS is the ſtatute of 
5. R. 2. cap. 7. 


Per tiel action il 


recovera ſes dammages. 

'This 1s to be underitood, 
that he ſhall recover damina- 
ges for the firſt torcious en- 
try, but not for the meane 
profits in this action, though 
he made a regreſſe. And here 
note, that alſo he ſhall recover 
his coſts of ſuit, capenſte litis, 
which Litton doth include 
within theſe words (damima- 
ges, CC.) 


Dammages. Damna 
in the common law hath a 
ſpeciall ſignification for the 
recompence that is given by 
the jury to the plaintife or 
defendant, for the wrong the 
defendant hath done unto 
him. (2) 


Multitude. One or 
more may commit à forec, 
three or more may commit an 
unlawfull aſſembly, a riot or 
a rout, A multitude here 
ſpoken of (as ſome have ſuid) 
muſt be ten or more. Multi- 
tudinem derem faciunt. And fo 
(lay they) it is ſaid de grege 
homiuum. But I could never 
read it reſtrained by the com- 
mon law to any certaine num- 
ber, but left to the diſcretion 
of the judges, (3) 


Sect. 431. 


ne} 4 


(2. Roll. Abr. £50, 
1. Leo. 302. 


38. H. 6. 27.) 


1. Rep. g. 
20, H. 6. 15» 


(Doc. Pla. 381.) 


37. H. 6. 33. 34. H. 6. 30. 
13. H. 7. 13. 10. H. 6. 14. 
2. E. 4. 13. 21. E. 4 6 74. 
18. E. 8. 3. $9. Aff. 64. 
„ A. . . 9. 88. 
10. H. 7. 27. Keylwey 1. b. 
8. R. 2. cap. 7. 


(F. N. B. 248. 249.) 


2. E. 4. 24. b. 9. E. 4. 4. b. 
16. H. 7. 6. a; 


(2. Inſt. 28). Poſt. 255. b. 
10. Rep. 115.1 16. 11 Rey. 50.0 


3. Inſt. 176. Hale's Pl. C. 137. 


See lat. 1. Geo. 1. c. 4.) 


+ Quare clauſum fregit, c. et recovera ſes damages, Se. ou il poit aver un briefly 


(the beginning of the next Section) not in L. and M. nor Roh. nor in MSS. before mentioned. It may be here obſerved, that the older 


copies of Littleton are pot divided into Sections, which ſeem to have been firft injudiciouſly marked by Weſt in the edition 138 
though his diviſions have been fince retained for the convenience of citation. ton et, L. and MI. and Roh. 


apres meſme le claime=—donques, L. and XI. and Roh. 


— 


9999 


| immediate 


(r) Perhaps this paſſage is now quite accurate. Till the reign of Richard II. the party diſſciſed, if his attempt were made ſoon TL han e e. 
after the difleifin, might recover t poſſeſſion by force; but by a ftatute paſſed in the fifth year of that reign, it was enacted, that e A , u FO 
none from thenceforth ſhould make any entry into lands and tenements, but in caſes where entry was given by the law; and in that gf: 


calc, not with a ſtrong hand, nor with a multitude of people, but only in a peaccable and caty manner; and that perſons convicted: 

of doing the contrary thould be punithed by impriſonment, to be ranſomed at the king's pleaſure. By a ſtatute paſſed in the fifteenth 

vear of the fame reign, it was enacted, that upon complaint of any ſuch forcible entries to the juſtices of peace, they ſhould take ſuf- , .. 
: he place where ſuch force was made; and if they found any that held tuch place forcibly, after” H, en , 


cunt power of the county, and goto t 


hag HOME eee, 


a ee gate, 


a . , . . . 3 A o 1 7 2 
fuch entry made, they ſhould be taken and put into the next gaol, there to abide convict by the record of the ſame juſtices, until they Æ raters Py - 


ad made fine and ranſom to the king. 


By this it appears, that Littleton is equally wrong m his account of the puniſhment inflicted . 


* — 


au, re, 


appears, th 0 r 
by that ſtatute, and the offence it intended to correct. Thete ſtatutes of the reign of Richard II. have been confirmed, explained, and A 2 
in ſome reſpects extended by the fat. 4. H. 4. ch. 8. 8. II. 6. ch. 9. 23. H. 8. ch. 14. 31 Eliz. ch. 11. and 21. Jace 1. ch. 15. See 7 eee, . 


os . ” > 9 — ,v* . O . - — * > : * 9 . 4. 
title, which is found for him, he thall be diſmiſfed without any enquiry concerning the force; for howfocver he may be punihable SF» . . 
2 1 
. 


(3) By che common law there muſt be H ee perſons at leaſt to conſtitute a riot. 
be unlawfully allembled, to be within thur act. By che 13. Car. 2+ ft. 1+ c. 1. het more than zανανιν nanws are to be figned to a petition FF 
to the king, or either houſe of parliament, for any alteration of matters eſtablihed by la, 
delivered by a company of more than ten perſons. By the bill of rights, or declaration delivered by the lords and commons to the Fa 
prince and princels of Orange, Feb. 12, 1688, and afterwards enacted in parliament, when they became king and queen, the fich 
article is,“ That it is the right of te ſubjects to petition the King, and that all commitments and proſecutions tor ſuch petitioning are 
* illegal.” Sir William Blackſtone cxpretsly favs, that rhe right of the ſubject to petition, as declared by this ſtatute, is under the re 8 a ee | 

But a dus hien ur be made, whether the declaration contained in the bill of rigtits was not, in this parti - 4s 4. AH f 
culat, a repeal of the 13. Car. 2. l 


gulations of the 13.Car. 2. 


By the 1. Geo-. 1. c. 


„Ii church or 


& () 
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5. twelve perſons at leaſt muſt rr 7 
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Lib. 3. 


8. H. 6. 

F. N. B. 248. 11. E. 4. 11. b 
6. H. 7. 

1 


9. H. 6. Regiſter 97. 
22. H. 6. 57. F. N. B. 249 2. 
(2. Cro. 17. 19. 31. 148. 151- 
199. 214. 623. 639. 1 Roll. 
Rep. 406. Sid. 97. 149- 
Noy 136. 1. Cro. 561. 
2. Inſt. 289. 4. Inli. 176. c. 15 
1. Leo. 327.) 
(15. R. 2 c. 2. 8. H. 6. c. 9. 
23. H. 8. c. 13. 31. El. c. 11. 
21. Jac. c. 13.) 


0 i —icy, L. and M. and Roh. 


Cap. 7. Of Continuall Claime, SeQt. 432, 433. 


is grounded upon the ſtatute of 8. FT. 6. and lieth cither where one entreth with force, or 


- where he entreth pcaccably and detaineth it with force, or where he entreth by force, and 
* detaineth it by force, 


And in this action without any regrefſe the plaintife thall recover 
treble dammages, as well for the mcane occupation as tor the firſt entry hy force of the ſta- 
tute, And albcit he ſhall recover treble dammages, yet thall he recover coſts which ſhall bs 
trebled alſo. 

One may commit a forcible entry, as hath beene ſaid, in reſpect of the armour or weapons 
which he hath that are not uſually borne, or it he doe uſe violence, and threats to the terrour 


of another, 
lence, all are guilty of force, 
uſually attend on him, it is a forcible entric, 


And if three or toure goc to make a forcible entry, albeit one alone uſe the vio- 
If the maſter cemmeth with a greater number of ſervants than 


It is to be underſtood, that there is a force implicd in law, as every treſpuſſe and reſcous 
and difleifin implieth a force, and is v7 et armis; and there is an actuirll force, us with weapons, 
number of perſons, &c. and when an entry is made with ſuch actuall torce, an action doth 
lic upon the ſaid ſtatute. See before more of force and armes, Kc. 240. 


Sea. 


JTEM, * zl eft a veter, ſi le ſer- 
vant d'un home que ad title 
deuter, poit per le commande- 
ment fon maſter faire contimual 
claime pur ſon maſter ou non. 


432. 


LSO, it is to bee ſeene, if the 
ſervant of a man who hath 
title to enter, may by the com- 
mandement of his maſter make 
continuall claime for his maſter 
Or not. 


This ncedeth no explication. 


Sect. 433. 


ET i femble que en aſcuns 

caſes il poit ceo faire; car 
il per fon commandement vient 
a aſcun parcel de la terre, et la fait 
claime, &c. en le noſme ſon ma- 
fter, ceſt claime eſt aſſets bone pur 
fon maſter, pur ceo que il fait 
tout ceo que ſon maſter covient 
faire + ou devoit faire en tiel 
cas, Sc. 4 Auxy ſi le maſler dit a 
fon ſervant, que il ne ofaſt vener 
a la terre, ne aſcun parcel de la 
terre, pur faire ſon claime, Sc. et 
que il ne ofaſt approcher pluis 
prochein a la terre forſque a tiel 
lieu appell Dale, et commanda 
fon ſervant dialer a meſme le lieu 
de Dale, et la faire un claime 
pur luy, &c. ſi le ſervant iſſint 
fait, &c. ceo ſemble auxy bone 
claime pur ſon maſter, ſicome 


+ ox devot faire not in L and M. nor Roh. 


AND it ſeemeth that in ſome 

caſes he may doe this: for if he 
by his commandement commeth 
to any parcell of the land, and 
there maketh claime, &c. in the 
name of his maſter, this claime is 
good enough for his maſter, for 
that he doth all that which his ma- 
ſter ſhould or ought to doe in ſuch 
caſe, &c. Alſo if the maſter faith 


to his ſervant, that hee dares not 


come totheland, nor toany parcell 
of it, to make his claime, &c. and 
that he dare approch no neerer to 
the land then to ſuch a placecalled 
Dale, and command his ſervant to 
goe to the ſame place of Dale, and 
there make a claime for him, &c. 
if the ſervant doth this, &c. this al- 


ſo ſeemeth a good claime for his 


as it his maſter were 


there 


maſter, 


1 Auxy not in L- and M. nor Roh. 
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Lib. 3. Of Continuall Claime. 


fon, pur ceo que le ſervant fit the ſervant did all that which his 
tout ceo que fon maſler gſaſi et maſter durſt and ought to doe by 
devoit faire per la ley en tiel the law in ſuch a caſe, &c. 

caſe, c. 


ERE it appeareth that where the ſervant doth all that which he is commanded, and 
which his maſter ought to doe, there it is as ſuthcient as if his maſter did it him- 
ſcife ; for the rule is, Qui per alium facit, per ſeipſum facere videtur. 


Per c:mmandement. If an infant or any man of full age have any right of en- 
trie into any lands, any ſtranger in the name and to the uſe of the infant or man of full age 
may enter into the lands, and this regularly ſhall veſt the lands in them without any com- 
mandement, precedent, or agreement ſubſequent. (*) But it a diſſeifor levy a fine, with pro- 
clamation according to the ſtatute, an eſtranger without a commandement precedent, or 
an agreement ſubſequent within the five yeares cannot enter in the name of the diſſeiſee to 
avoid the fine, And that reſolution was grounded upon the conſtruction of the ſtatute of 
4. H. 7. cap. 24. But an aſſent ſubſequent within the five yeares ſhould be ſufficient. Omn;s 
enim ratibabitio retrotrabitur, et mandato @quiparatur, as hath bcene ſaid. 


Auxi ji le maſter dit a ſon ſervant que il ne ofaſt, &c. Here it appeareths 
that where the ſervant purſueth the commandement of his maſter, and doth all that which 
his maſter durſt and ought to due by the law, this is ſufficient, 
feareth more than the ſervant, or admit that the ſervant hath no feare at all, yet if he goeth 


as farre as his maſter durſt, and as he commanded, it is ſufficient, And this is unplycd in this. 


Sect. 434. 


fon maſter la fuit en * proper per- there in his proper perſon, for that 


Section, 


AUXY, / home 

foit cy lan- 
gurſhant, ou cy de- 
crepyte, que il ne poit 
per nul maner vener 
a le terre, ne a aſcun 
T parcel d'ycel, ou % 
un recluſe joit, que ne 
poit per cauſe de ſon 
order aler hors de ſa 
meaſon, | ſi tiel ma- 
ner || de perſon com- 
maunda ſon ſervant 
d aler et faire claime 
pur luy, et tiel ſervant 
ne gſaſt ater a le terre, 
C ne a aſcun parcel de 
ceo, pur doubt de ba- 
tery, mayhem, ou 


mort, ¶ Sc. et pur cel 


cauſe tiel ſervant vi- 
ent auxy pres à la terre 


come il gſaſt pur tiel 


* ſon added in L. and M. and Roh. 


de not in L. and M. 


SeEt. 434. 
ALSO, if a man be 


ſo languiſhing, or 

ſo decrepite, that he 
cannot by any meanes 
come to the land, nor 
to any parcell of it, or 
if there bee a recluſe, 
which may not by rea- 
ſon of his order goe 
out of his houſe, if 
ſuch manner of per- 
ſon command his ſer- 
vant to goe and make 
claime for him, and 
ſuch ſervant dare not 
oe to theland, nor to 
any parcell of it, for 
doubt of beating, 
mayhem, or death, &c. 
and for this cauſe the 
ſervant commeth as 
nere to the land as he 


dareth for ſuch doubt 


+ parcel not in L. and M. nor Roh. 
$ ne — ou, L. and M. and Roh. 


EGULARLY it is true, 
that where a man doth 
lefle than the commande- 
ment or authority committed 
unto him, there (the com- 
mandement or authority be- 
ing not purſued) the act is 
void. And where a man doth 
that which he is authoriſed 
to doe and more, there it is 
good for that which is war- 
ranted, and void for the reſt; 
yet both theſe rules have di- 
vers exceptions and limita- 
tions. (1) 
For the ſirſt, Littleton here 
putteth a caſe where the ſer- 
vant doth leſſe than he is com- 
manded, and yet it ſufficeth, 
for that /mpotentia excuſat le- 


gem ; for ſecing the maſter can- 


not, and the ſervant dare not, 
enter into the land, it ſufficeth 
that he come as neere to the 
land as he dare. 


If a man makes a letter of 
attorney to deliver ſeiſin to 
J. S. upon condition, and the 
attorney delivereth it abſo- 
lute, this is void: and fo 
ſome hold if the warrant bee 
abſolute, and hee delivereth 

ſeiſin 


258 


7. E. 3. 69. a. b. 

45. E. 3. Releaſe. 28. 

45. E. 3. tit. Briefe 389. 

20. E. g. 62. per Thorp- 

11. Afl. p. 11. 39. Aff. p. 18. 
10. H. 5. 18. 86. : 
q1. II. 8. tit. entr. Cong. et tit. 
Feuxther recovery 29. 

(*) Lib. 9. fo. 106. a. the Lord 
Awdleye's caſe. 


And although the maſter ' 


(Ant. 52. a.) 


(Job. 154.) 
(1. Leo. 289.) 


11. H. 4. 3 
12. Aſſ. 24. 26. Al. 29, 
(Perk, 38. b. Mo. 280. 


tec. added in L. and M. and Roh. 
Ec. not in L. and M. nor Roh. 


(1) Where there is a complete execution of a power, and ſomething, ex abundanti, added, which is improper, there the execu- 
tion thall be good, and only the excels void; but where there is not a complete execution of a power, or where the boundaries be- 


— - 


tween the excels and execution are not diſtinguiſhable, it will be bad. See Alexander v. Alexander, 2. Vez. 644. 


= 
: 


— 


(3. Inſt. 483.) 
(Ant. 243. b.) hem, ou mort. See the 


6. 


| 
; 
| 
3 


— < 


Lib. 3. Cap. 7. Of Continuall Claime. Seck. 4. 


bee before Sect. 419- 


liverie is void. 


Pur battery, may- 


tweene the making of an en- 75 
try or claime, and the avoi- 7 


Auterment le ma- treſgrand 


er ſerroit en ties car il bien putt eflre great miſchiefe; for it 
grand miſchiefe. Ar gue tiel perſon que g may well be that ſuch 
languiſhant, decre- perion which is ſicke, 
permittit aliquod inconveniens. pite, ou recluſe, ne decrepit, or recluſe, 
And as hath beene often ob- poit {rover aſcun fer = cannot finde any {er- 
vant que ofaft aler a vant which dare go to 
etition 18. Recluſe, Rectuſus, He- la terre, ne I afcun the land, or to apy par- 
remita, /cu Anchorita, ſo parcel de cel, pur faire cell of it, to make the 
le claime pur luy, &c. claime for him, &c. 


ſhut up, qudd ſolus ſemper fit, et in clauſura ſud ſedet 3; und can never come out of his place · 
Seorſim enim et extra converſationem civilem hoc profeſſion's genus ſemper habitat. Note heres 
albeit the recluſe or anchorite be ſhut up himſelfe, fo as he by his order is not to come out 
in perſon, yet to avoid a diſcent, he mult command one to make claime, and ſuch a recluſe 
ſhall always appeare by attorney in ſuch caſes where others mult appeare in proper perſon, 


gumentum ab inconvenienti f 
wvalidum in lege, quia lex uon 


ſerved before, NH quod It 


inconveniens e licitum. 


co 


E. 3- 
3-H. o. 8. 
ins called by the order of his 

religion ; he is ſo mured or 


Impotentia enim excuſat legen. 


Sect. 435. 


ES | be maſter de tiel ſer- 
vant ſoit de bone ſane, et 

poit et ofaſt bien aler a les tene- 
ments, ou a parcel de ceo, de faire 
ſoa elaime, &c. fi tiel maſter com- 
manda fon ſervant d'aler a aſcun 
parcel de la terre a faire claime 
pur luy, || et quant le ſervant eft en 
alant de faire le commandement 
de ſon maſter, il oye per le voy 
tielx choſes que il ne ofaſt vener 
a aſcun parcel dela terre pur faire 
le claime pur ſon maſter, et pur cel 
cauſe il vient auxy pres la terre 
come il oſaſt pur doubt de mort, 
et la fait claime pur ſon maſter, 
et en le noſme de ſon maſter, &c. 
il ſemble que le doubt en le ley en 
tel caſe 2. ft liel claime a- 
vailera fon maſter ou nemy, 


® doubt -- pavour, in L. and M. and Roh, + le--»ticl, in L. and MI. and Roh. 


Ic. added in L. and M. and Roh, 


ſeifin upon condition, the * chubt, et ſait + le and maketh the claime, 
claime, Sc. j un ſoninaſ: &c. for his maſter, it 
ter, il ſemble gue tiel ſeemeth that ſuch 
Second Part of che Inſtitutes, claime pur fon majier claime for his maſter 
I. 2. cap. 49. a diverſity be- eff affets fort, et ban en is ſtrong enough, and 
Car auterment good in law. For 0- 
dance of an act or deed. ſor maſicr ferroit en therwiſe his matter 


35+ 


mrſchiefe; ſhould bee in a very 


o a s R ” os OR 
Feat tac. Sa” a5 n 


6 . ** * W 


B UT if the maſter of ſuch ſer- 

vant bee in good health, and 
can and dare well goe to the lands, 
or to parcell of it, to make his 
claime, &c. if ſuch maſter com- 
mand his ſervant to goe to any par- 
cell of the land to make claime for 
him, and when the ſervant is in go- 
ing to doe the commandement of 
his maſter, he heareth by the way 
ſuch things as he dare not come to 
any parcell of the land to make the 
claime for his maſter, and there- 
fore he commeth as neere to the 
land as he dare for doubt of death, 
and there maketh claime for his 
maſter, and in the name of his ma- 
ſter, &c. it ſeemeth that the doubt 
in law in ſuch caſe ſhall be, whether 
ſuch claime ſhall availe his maſter 


pur 


t a added in L. and M. and Roh. 
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Lib. 3. 


ceo que 


Quære. 


JT EM, ofcuns ont 
dit, que lou home 
eſt en priſon et eſt 
diſſeiſie, et le diſſerjor 
moruſt ſeifie durant 
le temps que le diſſeiſce 
eft en priſon, per que 
les tenements dliſcen- 
dont al beire del diſ- 
ſeiſor, ils ont at, 
ue ceo ne noiera my 
le difſeiſee que eſt en 
priſon, mes que i bien 
poit enter, nient ob- 
flant tiel diſcent, pur 
ceo que il ne puiſſoit 
faire continual claime 
quant il fuit en pri- 
fon. 


FR 88 28 * * CP 6 —— DET.” ” a.” 


aaa fox” 


aud a man in priſon, 


n 


o 2 * Fs 
oo in 2 R 7 
EY * 


pur ceo que le ſervant ne fift tout 
fon maſter al temps de 


ſon commandement ofaft faire, Se. 


Of Continuall Claime. 


or not, for that the ſervant did not 
all that which his maſter at the 
time of his commandement durſt 


Sect. 436, 437. 259 


have done, &c. Quare. 


Sect. 436. 


AL SO, ſome have 
ſaid, that where 


a man 1s in priſon and ee. 


is diſſeiſed, and the 
diſſeiſor dieth ſeiſed 
during the time that 
the diſſeiſee is in pri- 
ſon, wherebythe tene- 
ments deſcend to the 
heire of the diſſeiſor, 
they have ſaid, that 
this ſhall not hurt the 
diſſeiſee which is in 
priſon, but thathe well 
may enter, notwith- 
ſtanding ſuch a di- 
ſcent, becauſe hee 
could not make con- 
tinuall claim when 
he was in priſon. 


*-Bect. 437. 


H18 continuall claime is void, for that the ſervant doth leſſe than that which is ex- (9. Rep. 79.) 
preflely commanged, and there is no impotencie or feare in the maſter, 


QUANT home eft n (1. Roll. Abr. 687.) 
priſon et eſt di ſſei- 


For if hee bee diſſeiſed 
when he is at large, and the 
diſcent is caſt during the time 
of his impriſonment, this di- ; 
ſcent fall binde him, E xcuſa- _ = 2 * 436. 

tur autem quis quod clameum Flea, lib. 6. cap. 52. 63. & lib. 
ſuum non appoſuerit, fi tempo- 6. cap. 7. & 14. 

re litigit iu priſona detentus fu- 

erit, ita quod venire non paſſit, 

nec mittere, quia nulli vertitur 

in dubium, et ubi cadem ratio et 

idem jus erit, ideo videtur quad 

excuſari debet quis fi per vim 

majorem, vel per fraudem, cæ- 

tra priſonam detentus fuerit, ita 

quod wenire non poſſit nec mit- 

tere, dum tamen hoc per cerla 

Jjudicia probari poterit. 


9. H. 7. 24. Pl. Com. 360. 


Pur ceo que il ne poit 
faire continual claime 
money il uit en priſon. 
ere it is to bee obſerved by 
the authoritie of Liitleton, that 


he is not enforced in this caſe by law to doe it by his ſervant or any other by his warrant or 
commandement, for things done by deputie are ſeldome well done, but everie man will ſee 
his owne bulinefle molt effectually foceded and performed: and that it may be once ſpoken pl. Com. 360. in Stowel's caſe, 
for all, the reaſon that a man impriſoned ſhall not be bound in this and the like cafes 1s, 
for that by the intendment of law he is kept (as it is preſumed in law) without intelligence 
of things abroad, and alſo that he hath not libertie to goe at large to make entrie or claime, 
or ſeeke counſell. And fo note a diverſitie betweene a recluſe who might have intelligence, 


an L r 
HOI 


| ES opinion de touts les 
A. ices? P. 11; H. 
que ft le diſſeiſin ſoit avant Penpri- 
Jonment, coment que le morant 
Jerfie fort il eſteant en le priſon, 


ſen entrie eſt tolle. 


BUT the opinion of all the juſ- 

tices, p. 11. H. 7. was, that 
if the diſſeiſin bee before the im- 
priſonment, although the dying 
ſeiſed be he being in the priſon, 
his entrie is taken away. 


1 HIS is of a new addition, and miſtaken, for there is no ſuch opinion, p. 11. H. 7. 


but it is, 9. H. 7. fol. 24. b. 


1] 


* This Section is not in L. and M. nor Roh. nor in the edit. 1577. which is eſteemed more correct than the common copies. 
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Lib. 3. Cap. 7. Of Continuall Claime. Sect. 437, 438. 


(Poſt. 260.78. Ant. 128. b.) 

(F. N. B. 236. 11. Rep. 8.) 

(a. Roll. Abr. 80g. 854. 2. Inf. 

665. 1. Leo. 22. 186.) 

Mirror cap. 3. Britton, fol. 21. 

Ficta, lib. 1. cap. 28. & lib. 2. 

cp. 59. Bratton, lib. 2. 

E. 4. 1. Z. . 10, 81. . 

73. 11. H. 7. 3. 21. H. 6. 50. 
11. 4.3. 21. H. 6. Utlary 36. 

. H. 6. 27. 21. E. 4. 88. 22. E. 
3 18. E. 3. Villenage 47. 
4. 37- 33: H. 6. 45. 46. 

3. Villeine 41. 4 Hi. 4. 

19. 11. H. 4. 34. 3. Elz. Dyer 

192. 2. Fliz. 176. 5. Eliz. ibid. 

8 . 8. H. 6. 37. 

37. H. 6. 19. | 

( Doc. Pla. 230. 398.) 

(Ant. 248. b.) 

8. H. 4. 7. $1. H. 7. 13. 19. H. 

6. 58. 20. H. 6. 20. 21. H. 6. 55. 
22. H. 6. 18. 39. H. 6. 1. 

33. H 6. 51. 45. 38. H. 6. 33. 
21. E. 4. 94. 21. H. 7. 33. 5: 
H. 7. 1. 18. H. 6 . 4. K. 8 

67.19. 1. E. 4. 2. 27. H. 8. 2. 

38. Aff. pl. 17. Vide Sect. 439. 


5. E. 3. 30. b. 7. H. 6. 38. 


Fleta, lib. 6. cap. 67. & 24. Vide 
W. 2. cap. 48. and the expoi- 
tion thereof, 2. part Iuſtit. 

4. E. 2. Dilceut 31. 


Bracton, lib. 5. tract. 3. Fleta, 
I:b, 6. cap. 7. 14. g. H. 6. 46. 
38. E. 3 5- 31. H. 6. Barre. 66. 
12. H. 4. 13. 60. E. 3-9. 3. H. 
6. 48. 2. H. 4. 8. 5. H. 7. 3. 
F. N. B. 17. Bract. lib. 4. fol. 
367. 369. Glan. lib. 1. cap. 8. 
28. H. 6. 11. 4. H. 5. Chal- 
lenge 153. Br. Saver. Det. 45 


(Cro. Eliz. 306.) 


* per brief derraur, &c. pur ceo qu'il fu 
+ ewe added L. and M. and Roh. 


L reverſera tiel ut- 


| [agarie. Nota, the ori- 
ginall is, reverſcra tiel utlaga- 
rie per bri-fe ar error ( I ), al 
ſo it would bee amended : for 
outlawries may bee reverſed 
two manner of wayes, viz. by 
plea, or by writ of error. 
By plea, when the defen- 
dant commeth in upon the ca- 
pias utlagatum, c. hee may 
by plea reverſe the ſame for 
matters apparent, as in re- 


L T anxy, fs tiel que 

eſt en priſon 
ſoit utlage in actin 
de debt ou tra- 
paſſe, ou en appeale de 
robberie, Sc. il re- 
verſera tiel utlagarie ® 
envers luy pronounce, 


Se. 


AN D alſo, if hee 
which is in pri- 
ſon be outlawed in 
an action of debt or 
treſpaſſe, or in an ap- 
er of robberie, &c. 
ee ſhall reverſe this 
outlawry pronounced 
againſt him, &c. 


ſpect of a /uper/edeas, omiſſion of proceſſe, variance, or other matter apparent in the record ; 
and yet in theſe caſes ſome hold, that in another terme the defendant is driven to his writ 


of error. 


But for any matters in fact, as death, impriſonment, ſervice of the king, &c. he is 
driven to his writ of error, unleſſe it be in caſe of felonie, and there i favorem vite he 


may plead it. 


ut albeit impriſonment be a good cauſe to reverſe an outlawrie, yet it muſt be by pro- 
cefie of law in invitum, and not by conſent or covin, for ſuch impriſonment ſhall not avoid 
the outlawrie, becauſe upon the matter it is his owne act. 


HIS 


nough. 


is evident e- 


Per briefe d error. 
For hee ſhall have no writ 
of diſceit, becauſe the ſum- 
mons was according to the 
law of the land, 5 ſum- 
moners and veiors, and the 
land taken into the king's 
hand by the pernor. 


Per default. nfault 
is a French word, and defalta 
is legally taken for non-ap- 
pearance in court. There bee 
divers cauſes allowed by law 
for ſaving a man's AN 
as, firit, by impriſonment, 
whereof Litton here ſpeak- 
eth. 2. Per inundationem 
aquarum. 3. Per tempeffatem. 
4. Per pontem fractum. 5. Per 
navigium ſulſtradtum per Frau- 
dem petentis, non enim debet 
quis ſe periculis et infortuniis 
gratis exponere, vel ſubjacere. 
6. Per minorem &tatem. 7. Per 
defenſionem ſummonitionis per 
legem. 8. Per mortem attor- 
nati fi tenens in tempore non 
novit. q. Si petens efſontatus 
fit. 10. Si placitum mittatur 
ſine die. 11. Per breve de 


Sect. 438. 


AUXY, ſi un recove- 
rie ſoit + per de- 


fault vers liel que eſt 


en priſon, il avoidera 
le judgement per briefe 
de error, pur ceo que 
i fult en priſon al 


temps de le default 


fait, Sc. Et pur ceo 


que tiels matters de re- 
cord ne noyeront celuy 


que eft en priſen, mes 


que ils ſerront reverſes, 
Sc. a multo fortiori, 
i ſemble que un mat- 
ter en fait, ſcilicet, 
tiel diſcent ewe quant 
il fuit en priſon ne luy 
noyera, &c. ſpecialment 
pur ces que il ne puiſ- 


ſoit aler hors de pri- 


ſon pur faire continuall 


claime, Sc. 


LSO, if a recover 
A bee by default 5 
gainſt ſuch a one as is 
in priſon, he ſhal avoid 
the judgement by a 
writ of error, becauſe 
he was in priſonat the 
time of the default 
made, &c. And for 
that ſuch matters of 
record ſhal not hurt 
him which is in pri- 
ſon, but that they ſhall 
bee reverſed, &c. d nu. 
t6 fortiori, it ſeemeth 
that a matter in fact, 


ſcilicet, ſuch diſcent 


had when hee was in 
priſon ſhall not hurt 
him, &c. eſpecially 
ſeeing he could not 
goe out of priſon 
to make continuall 
claime, &c. 


warrantia die. But ſickneſſe (as one holds) is no cauſe of ſaving a default, becauſe it may 
be ſo artificially counterfeited, that it cannot be knowne. 


Record, 


ift en priſon al temps d utlugarie, added L. and M. and Roh. and in MSS. 


(1) A writ of error properly lies, where falſe judgment is given in any court which is a court of record. It was formerly held, 
that, by the common law, no amendment could be permitted, unleſs within the very term in which the judicial act fo recorded was 
done. But the courts now allow of amendments at any time while the ſuit is depending.—After the termination of the ſuit the 
judgment can only be reverſed by writ of error. From the inferior courts it lies to the king's bench and common pleas from the 
common pleas to the King's bench ;—from the King's bench to the houſe of lords, To amend errors in a baſe court, not of re- 
cord, a writ of falſe judgment lies.—A writ of error only lies upon matter of !aw. There is no method of reverſing an error on 


the determination of facts but by an attaint or a new trial, 


See Bla. Com. 3. vol. c. 25, f. 3. F. N. B. 20. 4. Inſt. 21. 
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Lib. 3. 


Record, (1) Recordum, is a memoriall or remembrance in rolles of parchment, of the 
proceedings and acts of a court of juſtice which hath power to hold plea according to the 
courſe of the common law, of reall or mixt actions, or of actions quare vi et armis, or of perſo- 
nall actions, whereof the debt or dammage amounts to fortie ſhillings or above, whica wee 
call Courts of Record, and are created by parliament, letters patents, or preſcription, 

It is aptly derived of recordari, which is to keepe in memorie or record, as it is ſaid, quzd 
dicere nihil aliud off quam recordari ; and in the ſame ſenſe the poet uſeth it, f rite audita recor- 
dor. But legally records are reſtrained to the rolles of ſuch only as are courts of record, and 
not the rolles of inferiour, nor of any other courts which procced not ſecundum legem et con 
ſuetudinem Anglia. And the rolles being the records or memorialls of the judges of the 
courts of record, import in them ſuch incontrollable credit and veritie, as they admit no aver- 
ment, plea, or proote to the contrurie. And if ſuch a record be alleaged, and it be pleaded 
that there is no ſuch record, it ſhall be tried only by it ſelfe: and the reaſon hereof is appa- 
rent, for otherwiſe (as our old authors fay, and that truly) there ſhould never be any end of 
controverſies, which ſhould be inconvenient. Of courts of record you may read in my 
Reports ; but yet during the terme wherein any judiciall act is done, the record remaineth 
in the breſt of the judges of the court, and in their remembrance, and therefore the roll is 
alterable during that terme, as the judges ſhall direct; but when that terme is paſt, then the 
record is in the roll, and admitteth no alteration, averment, or proofe to the contrarie. 

If a grant by letters patents under the great ſeale be pleadcd and ſhewed forth, the ad- 
verſe partie cannot plead ul tel record, for that it appeares to the court that there is ſuch a 
record; but inaſmuch as it is in nature of a conveyance, the partie may denie the operation 
thereof, therefore he may plead non conceſſt, and prove in evidence that the king had nothing 
in the thing granted, or the like, and fo it was adjudged. But to returne to Liztleton : What 
then? ſhall a man that is in priſon be privileged from ſuits or outlawries ? Nothing leſſe; for 
if the tenant or defendant be in priſon, he ſhall upon motion, by order of the court, be 
brought to the barre, and either anſwer according to law, or elſe the ſame being recorded, 
the law ſhall proceed againſt him, and he ſhall take no advantage of his impriſonment. 


A multo fortiori. Here is an argument, a minori ad majus, and the force of our 
author's argument is this: If a man in priſon ſhall not be bound by a recoverie by default 
for want of anſwer in court of record in a reall action, which is matter of record (the height 
and ſtrength whereof hath beene ſomewhat touched) à multo fortiori, a diſcent in the coun- 
trey, which is matter of deed, ſhall not for want of claime binde him that is in priſon. And 
as the argument à minori ad mas doth ever hold (as our author hath alrcadie told us) affir- 
matively, ſo the argument a majori ad minus doth ever hold negatively, as our author here 
reacheth us: and the reaſon hereof is this, quod in minori valet, walebit in majori ; et quod in 
majori non valet, nec valebit in minori. a | 
Pur ceo que il ne poit aler hors de priſon, &c. By this it appeareth, that a 
man in priſon by proceſſe of law ought to be kept in /alva et ar#a cuftodia, and by the law 
ought not to goe out, though it be with a keeper, and with the leave and ſufferance of the 
gaoler: but yet impriſonment muſt be, cy/ffodia, et non pena ; for carcer ad homines cuftodiendos, 
non ad punicndos dari debet. 


SeCt. 439. 


Of Continuall Claime. SeQ: 439. 


N mefme le man- 
. ner 2 ſemble, 
lou home et hors 
dau royalme en ſer- 
vice le roy, pur be- 
forgne del royalme, fi 
tiel * home ſeit diſſeiſie 
quant il eſt en ſervice 
le roy, ＋ et le diſſciſor 
moruft ſeijie, le diſſeiſee 
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* home not in L. and M. 


N the ſame maner 

it ſeemeth, where a 
man is out of the 
realme in the king's 
ſervice, for the buſi- 
neſſe of the realme, 
if ſuch a one be diſſei- 
ſed when hee is in 
ſervice of the king, 


and the diſſeiſor dieth 


FOR S du royalme, 


(id eff ) extra reg num; as 
much to ſay, as out of the 
power of the king of En- 
gland, as of his crowne of En- 

land : for if a man be upon 

the ſea of England, he 1s with- 
in the kingdom or realme of 
England, and within the li- 
geance of the king of England, 
as of his crowne of England. 
And yet altum mare is out of 
the juriſdiction of the common 
law, and within the juriſdie- 
non 


260 


Glanvil. lib. g. cap. 8. Bratton 
Ib. 3. fol. 156. Britton in pro- 
em io & cap. 27. 


Cicero. 
Virgil, 


Pl. Com. 79. b. Mich. 7. &. Eliz. 
Dier 2 12. 


17. E. 3.49. 37. H. 6. 21. h. 
11. H. 4. 26. b. 21. H. 6. 34. 
Error. Ir. 79. 7. H. 7: 4 


19. Aft. 7. lib. 4. fol. 52. in 
Rawlin's caſe, Glanvil. lib. 8. 
cap. 8. Bratton lib. g. fol. 156. 
Britton cap. 27. lib. 6. fol 11. 
lentleman's caſe. and 3o. 45» 
lib. 7. fol. go. lib 8, fol. 60. b. 
and 67. a. 7. H. 6. 28. 19.H.6. g. 


(Doc. Pla. 907. 308. 1. Leo. 63.) 
18. Eliz. Dierg: g 3. Mar. D.. 12g. 
Pl. Com. 232. Seignior Berke- 
le y's caſe. 

16. H. 7, 11. b. 22. H. 8. Re- 
cord. Br. 65. 39. H. 6. 4. 
3. Eliz, Dier 187. lib. 6. fol. 15. 
Eden's caſe. Mich. 31. & 32. El. 
Rot. 365. In Banke le Roy, in- 
ter Eden,& Franklyn,& Browne. 
(4- Rep. Hind's caſe.) 

7. H. 6. 38. 8. H. 6. 16. Vide 
Sect. 418. 


6. R. 2. Protect. 46. 

Vide Sect. 198. 440. 441. 
(Cro. Car. 365. 5. Rep. Con- 
itable's calc. 1. Koll. Abr. 528.) 


+ et le diſſciſor moruft ſcifie, le diſſeiſee efeant en le ſervice le roy, not in L- and M. 


(1) The public records of the kingdom are conſidered to relate to the proceedings of the houſes of parliament, the court of chancery 


the courts of common law, or the revenue. A general table of them, diſtinguiſhed under theſe different heads, is to be found in the 
appendix to the report from the committee appointed to view the Cottonian library. Sce the report and appendix, page 183. The 
rolls or records of parliament have been publiſhed in the courſe of his preſent majeſty's reign, in ſix volumes folio, under the imme- 
diate auſpices of the houſe of peers- This extenſive and laborious undertaking is executed with the greateſt accuracy: it e 
no common ſhare of antiquarian and diplomatic learning in the gentlemen concerned in it. A part of it was the work of the late 
Mr. Morant; all the reſt was completed by Mr. Aſtle, the keeper of the records in the Tower, and Mr. Topham, of Lincoln's-Inn. 
It ſhould be obſerved, that the proceedings of the legiſlature till the reign of Edward I. were exceedingly irregular, and greatly de- 
feflive in point of form. They are ſometimes penned ſo as to appear to come from the king alone; ſometimes as iſſued jointly by 

the king and lords; ſometimes the aſſent of the commons is, and ſometimes it is not, expreſſed ; ſometimes the authority for paſſing 
| 8 


Lib. 3. 


3. 
Rot. Pat. ly II. 3. 
13. HH. 3+ 


Temps P. 1. Avowrie 192. Rot. 
VYalcooc. $2: E. 1. W. . Fat. 
10. E. 2. 


8. E. 2. Cron. 399. Stauf. II. 


23. E. 1. 1. pars Pat. 


Coon. 31. 


Vide Sed. 677. 


Hob. 212.) 


3. Cont. Claime 13. 
3 46. 


Bract. lib. 5. fol. 436. 


Bract. lib. 5. fol. 436. b. & 163. 
Brit. fol. 31. 216. 217. Flct. 
lib. 6. cap. 52. 33. 13. II. 4. 
Triall 6. 9. H. 4. 3. 21. H. 6. 
Error 27. 33. H. 6. 1. 21. H. 6. 31. 
26. H. 8. cap. 18. 5. & C. E. 6. 
cap. 11. 


* Cc. added in L. and M. and Roh. 


tion of the lord admirall, 
whoſe juriſdiction is verie un- 
tient, and long before the 
reigne of Edward the thiid, 
as ſome have ſuppoſed, as 
may appeare by the lawes 
of Oleron, (fo cailed, for that 
they were made by king 
Richard the firſt when he was 
there) that there had beene 
then an admirall time out of 
minde, and by many other an- 
tient records in the reignes of 
Fienrie the third, Edevard the 
firſt, and Edvard the ſecond, 
is moſt maniteſt, 

See hereafter in another 
caſe, which Litileton put in 
is chapter of Remitter ; there 
he faith, oer Ie mere, be- 
vond the fea. This great 
ofticcr iu the Saxon language 
is called Aen mere al, (i. e.) over 
all the ſea, prefeftus maris, 
[fe claſſis, arebilhalaſſus: and 
in antient time the office of 
the admiraltie was called cu/+ 
todia marina Argliæ, or mari- 
time Angliæ. 


And note Littleton ſaith not, 


Cap. 7. Of Contmuall Claime. Sect. 440. 


efleant en te ſer- 
dice le roy, que tel 
dilrent ne grieve - 
roit le difſeifee ; mes 
pur ceo que il ne putſ- 
foit faire continual 
claime, * il ſemble a 
cux, que quant ut F 
vent en Engleterre, 
i poit enter ſur I heire 
le diſſeiſar, Sc. Car 
ticl home rewverſera un 
utlagarie I pronounce 
envers luy durant le 
temps que il fuit en 
le ſervice le roy, &c. 
ergo, a multo for- 
tiori, avera aid et 
mndempnitie per la 
ley en lauter caſe, 
SC. 


ſeiſed, &c. the diſſeiſee 


being in the king's ſer- 


vice, that ſuch diſcent 
ſhall not hurt the diſ- 
ſeiſee; but for that hee 
could not make conti- 
nuall claime, it ſeemes 
to them, that when hee 
commethintoEngland, 
he may enter upon the 
heire of the diſſeiſor, 
&c. For ſuch a man 
ſhal reverſe an outlavw- 
rie pronounced againſt 
him during the time 
that hee was in the 
king's ſervice, &c. 
ther fore 2 multò jortt- 


ori, he ſhall have aid and 


indemnitie by the law 
in the other caſe, &c. 


beyond the ſea, or extra quatuor maria, for a man revera may be intra guatuor maria, and yet 
But intra 2 maria, or extra, is taken by conſtruction to 


out of the realme of England. 


be within the realme of England, or the 


ominions of the ſame. 


But here a queſtion may be demanded, What if a man be out of the realme, and a reco- 


veric is had againſt him in a præcipe by default, whether ſhall he avoid it in a writ of error, 
as well as he ſhould doe the outlawrie, or if he had beene impriſoned at the time of ſuch re- 
coverie by default? And it ſeemeth that he ſhall not avoid the recoverie, for by that meanes 
a man might be infinitely delayed of his freehold and inheritance, whereof the law hath fo 
great a regard. And few or none goe over, but it is either of their owne free will, or by 
ſuit, for what cauſe ſocver; and he is not in that caſe without his ordinarie remedie, either 
by his writ of higher nature, or by a quod ei deforceat. But outlawric in a perſonall action 
ſhall be avoided in that caſe, guia de minimis non curat lex, and otherwiſe he ſhould be without 
remedie. See Section 437+ and note the diverſitie betweene that cafe of the impriſonment, and 
this of being beyond fea. And Lzztleton putteth the caſe of impriſonment, and omitteth the 
being beyond fea here: neither have I ſeene any booke to warrant, that he that is beyond 


{ca ſhall in this caſe avoid the recoverie by default. 


En ſervice le 70 . Bratton ſheweth, that the exception of being beyond ſea is, 
quia fuit in ſervitio domini regis ultra mare, wiz. apud talem locum, and that caſe is cleere : but 
you ſhall heare the opinion of Bradon in the next Section, where hee is not in the ſervice of 


the king. 


N D herewith the 

ancient law of En- 
gland is agreeable with 
Littleton, and the law at 
this day. So as it is eus 
& conſtans opinio. Laca- 
ſalur etiam quis quod clameum 


+ revient, L. and M. 


Seck. 440. 


T E M, auters ont 
dit, que ft aſcun 
eit bors du royalme, 
coment que il ne ſoit 


en ſervice le roy, fi 


ALSO, others have 
ſaid, that 
man bee out of the 
realme, though hee 
bee not in the king's 
ticl 


+ que A added L. and M. 


the acts is mentioned; and ſometimes the acts are in the form of charters. The firſt ſummons of the knights of ſhires to parliament. 
extant on record, is in the 49th year of Henry III. — The firſt regular ſummons directed to the ſheriff tor the election of citizens and 
burgefles, is in the 23d of Edward I. In that reign the proceedings of the legiſlature aſſumed a more regular form; but far removed from 


that in which they appear at preſent. 


The conſent of the commons to the levying of taxes for the King gave them great weight. They 


took advantage of this circumſtance to obtain a remedy for the grievances they had to complain of.—ln rhe reign of Edward III. the 


mode of preſenting their petitions, and of receiving their anſwers, was regularly practiſed. 


If the petition and the ant er to it were of 


ſuch a nature as to require an exprets and new proviſion to be made for it, the king, with the aſliſtance of his council and of the judges, 
framcd, from ſuch perition and anſwer, au act, which was utually entered on the ſtatute roll; but if an exprets aud new provifio! were 
not required, the petition itſelf and the King's anfwer to it were entered on the parliament roll, and then uſually ſtiled an ordinance. 
-- Alterations and improvements gradually took place; but it was not till the reign of Henry VI. that theſe petitions of the commons 
were reduced, in the firſt inftauce, into the body of the bill. 
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Lib. 3. 


tie! home eſteant 
hors de le royalme 
eft d:ſſeiſee en terres 
ou tenements deins 
le rayalme, et le diſ- 
ſeifor devy ſeifie, &c. 
le aifſeiſee eſteant 
hors du royalme, il 
ſemble a eux,que quant 
le diſſeiſee vient deins 
le royalme, que il 
fait * enter ſur Phetre 
le diſſeiſor, et ceo ſem- 
ble a eux per deux 
cauſes. Un eft, que 
celuy que eft hors du 
royalme ne poit a- 
ver conuſans del diſ- 


| ſeiſin fait a luy per 


entendement de ley, 
nient pluis que choſe 
fait hors du royalme 
port eftre try deins le 
royalme per le ſere- 
ment de 12. f et de 
compeller tiel home per 
la ley de faire conti- 
nuall claime, lequel 
fer Fentendement de 
le ley ne puit aver 
aſcun notice ou co- 
nuſance de tiel diſſei- 
in, ceo ſerra imcon- 
ventent, et noſinement 
quant tiel diſſeiſin eſt 
fait a luy quant il eſt 
bors du royalme, et 
auxy le morant ſiſie 
Juit quant il fuit bars 
du royalme: car. en 
tiel caje il ne poit per 
nul poſſibility folon- 
que common prejump- 
tion faire continual 
claime; mes auter- 


Of Continuall Ciaime. 


ſervice, if ſuch a 
man being out of the 
realme be diſſeiſed of 
lands or tenements 
within the realme, 
and the diſſeiſor die 
ſeiſed, &c. the diſſei- 
ſee being out of the 
realme, it ſeemeth 
unto them, that when 
the diſſeiſce commeth 
into the realme, that 
he may well enter 
upon the heire of the 
diſſeiſor, &c. and this 
ſeemeth unto them 
for two cauſes. One 
1s, that hee that is out 
of the realme can- 
not have knowledge 
of the diſſeiſin made 
unto him by under- 
ſtanding of the law, 
no more than that a 
thing done out of the 
realme may bee tried 
within this realme by 
the oath of 12. men; 
and to compell ſuch 
a man to make conti- 
nuall claime, which 
by the underitanding 
of the law can have 
no knowledge or co- 
niſance of ſuch diſſei- 
fin made or done, this 
(hall be inconvenient, 
namely, when ſuch a 
diſſeinn is done unto 
him when he was out 
of the realme, and ally 
the dying ſciſed was 
done when he was out 
of the realme : for in 


ſuch caſe he maynotby 


* gen added in L. and M. and Roh. 


non appeſuerit, ut fi toto tem- 
fore litigii fuit ultra mare qud- 
cungue occaſione. And this is 
alſo agreeable with our yeare 


bookes. (1) 


Nient pluis que choſe 


fait Bors del royalm poet 


efte trie deins le royalm 


fer le ferement de 12. 
And in this rule of law there 
is warily and truly put by 
Littleton, theſe words (4% 
the oath of twelve men) mean- 
ing by a jury. For by ccrti- 
ficate a thing done beyond 
ſea may be tried, as Little- 
ton himſelfe, Sed. 102, hath 
ſet downe. And all matters 
done out of the realme of 
England concerning war, com- 
bate, or deeds of armes, ſhall 
bee tried and termined be- 
fore the conſtable and mar- 
{hall of England, before whom 
the triall is by witnefes, or 
by combate, and their proceed- 
ing is according to the civill 
law, and not by the oath of 
twelve men, as Littieton here 
ſpeaketh, 

This rule here rehearſed by 
Littleton, is worthy of expit- 
cation. If an alien (for ex- 
ample borne in France) bring 
a reall action, and the tenant 
plead that the demandant is 
an alien borne under the obe- 
dience of tge French king, 
and out of the leigeance of the 
king of England; ihail t213 
caſe want triall, becauſe the 
matter alleaged is out of the 
realme ? then by the fiction of 
this plea, no demandunt ſhall 
recover; therefore in this caſc, 
the demandant ſhail reply, 
that hee was borne at ſuch a 
place in England, within the 
king's leigeance, and here- 
upon a jury of 12. ſhall bee 
charged, and if they have ſuf- 
ficient evidence that hce was 
borne in France, or in any o- 
ther place out of the rcaame, 
then ſhall they finde, that hes 
was borne out of the King's 
alleageance, and if they have 
ſufñicient evidence that he Was 
borne in England, or [rela 
or Fernſty, or Jerſey, or clie- 
where within the king's obe- 

dience, 
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42. F. 2. 2. & 3. Vide Sc. 118, 


(Ant. 54. 2.) 
(4- Inſt. 123.) 


1. H. 4. cap. 14. 13. 17. 1. . 4 
48. E. 3. 2. & 3: 


(Doc. pla. 209 


20. E. g. averment. 34. 27. 
All. 24. 32. H. 6. 23. 13, E. 4. 
15, 7. H. 6. 13. 1. R. 3. 4. 

6. H. 7. 6. 7. H. 7. 8 F. N. B. 
196. 29. Aſſ. 11. 13. E. 1. 

m rd. 47. 12, H. 3 ibid. 55. 
Lib. 7. fol. 26. 27. Calvin's caſe 


Li. 6. f. 47. Dowdale's calc. 


+ Ec. added in L. and M. and Roh. 


(1) A reference was made in a former part of this work to this place for ſome obſervations on the different points of law ariſing on 
the doftrine of the Four Seas. So far as it leads to an enquiry into our dominion of the ſea, circumſtances of a public nature xw 
exiſt which make it a matter of too much importance and delicacy to be treated of here. In the note referring to this patlage, ſir Philip 


De Jure Imperfetti Belli. 


whoſe erudition and clatlic taſte 


NMedows's treatiſe on the dominion and ſovereignty of the ſcas is mentioned with great commendation. A copy of this work, which 
formerly belonged to lord chief baron Parker, has this note in his lordſhip's own hand-writing, ** This is a moſt curious and excellent 
© treatiſe ; and though Mr. Selden's Mare Clanſum is a learned and ingenious work, and will be ever popular with Engliſhien, yet 
7 — 1 hilip Medows's rules for aſcertaining the limits of the ſea ſeem to me to be founded on more ſolid and prudential reaſons un 
Mr. Selden has offered in his book. T. Parker, 14th Sept. 1744.” It has been a complaint among the learned, that in the treatiic8 
which have been written on the laws of war and peace, no regard is had to the intermediate dime beirveern the commencement of hoftilitics 
and ada war, Thoſe whoſe ſtudies may lead them to confider that ſubject, will hear with picafure that the late fir Haus Srante:, 


are well known, left belund him in manuſcript, an elegant and accurate treatiſe Ty I entice, 
68 


ee, 
7 = <7 
of . 46 .. 2 


Cn ind; Ac. 


(7. Rep. 26. 2). Calv. cafe.) 


8. R. 2. triall. 54. 


{*) 35. H. 8 cap. 2. 
Staunford. pl. cor. go. 
(Cro. Car. 332.) 


a] 23. Eliz. caſe Orurke. 
8 34- Elis. caſe de Six John 
Perots. 
Nich. 19. & 20. Eliz. Dier 
860. 
(vo. H. 6. 8.) 
48. E. 3. 3. 11. H. 7. 16. 
2. R. 34 


1. Roll. 532. Hob. 11. 


4. Inl.138. 140. 241. 7.Rep.2. a. 


Sid. 367. Lut. 700. 710. 950.) 


Paſch. 28. Eliz. in action de co» 
venant inter Evangeliſt Conſtan- 
tine pl. & Hughgyn defendant 
in the king's bench. Li. 6. f 47. 
Dowdale's caſe. Vid. gz. H. 6. 2 ;. 
48. E. 3 3. 11. H. 7. 16. 2. E. 2. 


obligation 15. 


(2. Cro. 76. Sid. 228. Hob. 11. 


Entendement de le ley. 


Vide Gect. 269. 
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diene, they ſhall finde that he 4h vol del 
Was born within the king's ment ſer 1 ot fo 4 tel di. 
leigeance, And this hath ever ſeiſce uit deins le 
beene the pleading and man- royalme al temps de 


Parr progres. hoy ver tion make continuall 
ner OT tri. in that Calc. 75 . . 
ſo it 18 a hs caſe Fran Little- le wlll 4 Vn » ou al claime; but otherwiſe 


to * rr a 3 4 del morant del it ſhould be if the diſ- 
avoy dance ot a ine or a du- [Jos 1 ith 

Tae allcage that hee was out 45 62% 225 , ſeiſee N within the 
of this realme in Spaine, at the realme at the time of the diſſcifin, or at the 
time of levying of the fine and time of the dying ſeiſed of the diſſeiſor. 

at the time of the diſſeiſin and © 

diſcent, the adverſe party may alleage that he was at ſuch a place in England, &c, whereupon 
iſſue ſhall be taken, and then in evidence he may prove that he was out of the realme, &c. which, 
upon ſufficient evidence, the jurie ought to finde. And in both theſe caſes and the like, in a 
ſpecial verdict the jury may finde that he was borne beyond ſea, or was beyond fea at that 
time, &c. 

The ſtatute of 25. E. 3. de proditionibus doth declare, that it is treaſon by the common law 
to adhere to the enemies of the king within the realme, or without, if hee bee thereof prove- 
ablement attaint of overt fact, and that he ſhall forfeit all his lands, &c. A man muſt not 
imagine that ſeeing by the common law declared by authority of parliament, that adhering 
to the king's enemies without the realme, is high treaſon, and that the delinquent may be 
attainted thereof, &c. that this ſhould want trial, for then the judgement of the common law, 
and declaration of the parliament, ſhould be illuſory, which no well adviſed man will thinke in 
a matter of ſo great conſequence. But certaine it is, that for neceſſitie ſake, the adherencie 


poſithilitie after the 


common preſump- 


without the realme muſt be alleaged in ſome place within England. And if upon evidence 


they ſhall finde any adherence out of the realme, they ſhall finde the delinquent guilty. But 
moſt commonly they indited him (if he had lands) in ſome county where his lands did he, that 
were to be forfeited ; and this, as appeareth in our bookes, was the common uſe. And ſo it is 


declared by the ſtatute (*) of 35. H. 8. and that it ſhall be tried by twelve men of the countie, 


where the king's bench ſhall tt, and be determined before the juſtices of that bench, or elſe 
betore ſuch commiſſioners, and in ſuch ſhire of the realme, as ſhall be aſſigned by the king's 
majeltie's commiſſion, and this ſtatute for this point remaines in force at this day, and fo it was 
reſolve { a] by all the judges in my time, vs. in 33. Eliz. in the caſe of Orurcte. And ans 
[+] 34. Elia. in fir John Perot's caſe done in Ireland, for that is out of the realme of England, 
and the caſe [e] in Mich. 19. & 20. Eliz. was utterly denied, and fir Chrifopher Wray himſelte 
(who is ſuppoled to give his opinion in that caſe) proteſted that he never gave any ſuch opi- 
nion, but did hold the contrary. When part of the act, eſpecially the originall, is done in = 


gland, and part out of the r2alme, that part that is to be performed out of the realme, it iſſue 


taken thereupon, ſhall be tried here by 12. men ; and thoſe twelve men ſhall come out of 
the place where the writ is brought. For example, (which ever doth illuſtrate) it was cove- 
nanted by vas, ah by charter party, that a ſhip ſhould ſayle from Blactney haven in Nor- 
folke, to Muttrel in Spaine, and there remaine by certaine dayes. 

In an action of covenant brought upon this charter party, the indenture was alleaged to 
be made at Thetford in the county of Norfolke, and upon pleading, the iſſue was joyned, 
whether the ſaid flip remained at Muttrel in Spaine by the ſaid certaine dayes. And it was 
adjudged that this iſſue ſhould be tried at Therford, where the action was brought, becauſe 
there the contract tooke his originall by making of the charter partie, and ſo hath it beene 
often adjudged in ſuch like caſe. | 

An obligation made beyond the ſeas may be ſucd here in England, in what place the plain- 
tite will. What then if it beare date at Borrdeaux in France, where ſhall it be ſued? And an- 
ſwer is made, that it may be alleaged to be made in guodam loco vocat Burdeaux in France, 
in //lington in the county of Miadleſtæ, and there it ſhall be tried, for whether there be ſuch 
a place in Mington or no, is not traverſuble in that caſe. Theſe 12 are neceſſary to be 
knowne in reſpect of the variety of opinions in our bookes. And of theſe thus much ſhall 
ſfuifice, and now is Litileton worthy to be heard. 


Per entendement de le ley. Vite, for intendement of law, Se. 99, 100. 110. 293. 
377+ 393. 406. 367. 462. 463, &c. 439- 

60 ſe Fra incondenieht. Here alſo, as hath beene often ſaid, appeareth, that argu- 
mentum ab inconvenienti, is ſtrong in law. 


Auterment eſt ſi le diſſeiſce futt deins le royalme al temps del diſſeiſin,&c. 


So as if a man be diſſeiſed before he goeth over ſea, or commeth into the realme againe be- 


fore the difceat, the diſcent thall take away his entrie. 
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Lib. 3. 


N auter mat- 

ter ils allege- 
onf pur prover que 
devant le ſlatute fait 
en le temps de roy E. 3. 
an. * 34. cap. 16. 
de fon raigne, per 
guel eftatuie non— 
claime eft ouſte, Sc. 
le ley fuit tiel, que i 
un fine foit levy de 
certaine terres ou te- 
nements, fi aſfcun 
que fuit eſtrange al 
fine avoit droit d aver 
ef recover me ſines 
les terres ou tene- 
ments, gil ne venuſt 
et fijt fon claime a ceo 
deins Fan et le jour 
precheine apres le fine 
levie, il ſerra barre 
a touts jours, quia 
dicebatur, finis finem 
litibus imponebat. 
Et que la ley ſuit tiel, 
il eft prove per Peſta- 
tute de Weſtminſter 


2. De donis conditio- 


nalibus, lou 10 eſt parle 


que fi fine ſoit levie de 


les tenements en taile, 


Sc. quòd finis ipſo ju- 
re ſit nullus, nec habe- 
ant heredes, aut illi 
ad quos ſpectat rever- 
ſto licet fuerint plenæ 
xtatisin Anglia, etex- 
tra priſonam) neceſſi- 
tat apponereclameum 


ſuum, + &c. Mint ceo 


knowledges with ec 
in the Cuuric of this works 


Of Continuall Claime. 
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ANOTHER matter 
they alleage for a 
roofe that before 
the ſtatute of king 
Edward the Third, 
made the 34th yeare 
of his reigne, by 
which ſtatute non- 
claim is ouſted, &c. the 
law was ſuch, that if a 
fine were levied of 
certaine lands or te- 
nements, it any 
was a ſtranger to the 
fine had right to have 
and to recover the 
ſame lands or tene- 
ments, it he came not 
and made his. claime 
thereof within a yeare 
and a day next after the 
fine levied, he ſhall be 
barred for ever, qua 
dicebatur quod ſinis fi- 
nem litibus imponebat. 
And that law was 
ſuch, it is proved by 
the ſtatute of Welt. 
the 2. De donis cond! - 
lie nalibus, where it is 
ſpoken if the fine bee 
levied of tenements 
given in the taile, &c. 
quod finis iffo jure fil 
nullus, nec habeant bœ— 
redes, aut illi ad quos 
Jpefatreverſco (licet ple- 
na etatis fuermt in An- 
glid, et extra priſonam} 
neceſſitat'apponereclame- 
um ſuum. Soeitis proved 


® 34. cab. 16. not in L. and M hor Roh. 


that 


E R E it appeareth, 
what the common 
law was before the ſaid ſta- 
tute, for non-clayme upon 
a ſine levied, But now fince 
Little:on wrote, by the ſta- 
tute of 4. H. 7. tive yeares 
after proclamations made 
upon the fine are given to 
him that right hath to make 
his claime, or purſue his 
action, where the common 
law gave him but a yeare 
and a day. But this ſta- 
tute of 4. H. 7. extends only 
to fines, and not to non- 
claime upon a2 judgement 
in a writ of right, and there- 
fore the ſaid ſtature of 
34. E. z. here cited by Li- 
tleton, which ouſteth non- 
claime only to fines levied, 
extendeth not to a judge- 
ment in a writ of right at 
this day, and therefore the 
common law in that caſe 
remaineth to this day, z. 
that claime muſt bee made 
within a yeare and a day 
after judgement. Alſo if a 
fine be levied without pro- 
clamations, or without ſo 
many as the law requireth, 
then the ſtatute of non- 
claime doth extend to ſuch 
a fine. 


Dicebatur fins, 
guiafinem litions impo- 
nebat. (1) Here you may 
obſerve the etymologie of 
a fine. And herewith a- 
creeth [a] antiquity : Finis 
ided dicitur finalis concor- 
dia, quia import! finem liti- 
bus. And aiter the exam- 
ple [5] of Littleton, it is 
good to fearch out the ety- 


mologie or right derivation 


of words; for /gnoratis termi- 
„is ignoratur et ars, as hath 
beene often obſerved in other 

laces. And the civilians 
call this judiciall concord, 


tranſattionem judicialem de e zer. Fi 4. 
Gr LA BIS 


Licet/ 


re immobile 


a. 


22 
+ &c. not in L. and M. nor Nb. 


(1) Every part of the law relating to fines and common recoveries has been ſtated and explained by & 
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84- E. 3. cap. 16. 


(Ant. 254. b.) 

4. II. 7. cap. 24. 

See as well this ſtatute as the 
flatute of 32. H. 8. cap. 36. well 
ex>0unded in my Reports. 
Lib, 3. fol. 84. Bg, &c. cafe del 
fines per totum. lib. 1. fol. 96, 
97. in Shelieye's caſe. lib. 2. 
fol. 93. Brngham's caſe. lib. 8. 
fol. 100. Lechfora's caſe. lib. g. 
fol. 129, 149, 141. Beeumond's 
ceſce. lib. 10. fol. 49. b. Lam- 
pot“, cafe, and 99 a. lib. g. 
to!. 15. 106. Margaret Pod- 


genes caſe. Ih. . fol. 124. 


— 

Saffyn's caſe. lib. 10. g6, 97. 
Seymgur's cafe. lib. 8. fol. 72. 
Grolleye's caſe, lib. 11. fol. tg. 
71. 78. Pl. Com. in Smith 
and Stapl. caſe, and in Stuwe's 
cate, and Howel's caſe, and 
Glanvi!l. li. 13. cap. 11. Bratt. 
435- Fleta, lib. 6. cap. 53« 
Brit, 216. 


- 


(4 H. +. c. 24 32. H. 3. c., 36. 


2. Cro. 101. 246. 


Fa! Glanvil. Ib. 8. cap. 3. 
Bratt. lib 3. fol. 435. 
Fleta, lib. 6. cap. 52. 53 


[4] Etvmologirs. Ke. 
Vid. Scat. 74 174. 
520. 392. 


7 e. 
722 


jual pleaſure and gratitude the particular obligations he has to him for the ailiftance he has derived from them 


134. 411. 


5 NE 
SES AA 
275. 
Ane .. .. 3 
aL Lang — - £35 
| i” . — — * 
Hie renn ,,, 
erv part of Ir. Cruife, in his Eſſays LA, . 

vpon thoſe ſubjects, in a manner that equally recommends them to the ſtudent, and the moſt learned and experienced 


DTracli- GL - 
1 A * * . * « 1 Fl — . 4 — 
tioners. Beſides the obligations which the Editor has to him upon this account in common with the reſt of the profeſſion, he ac- ” Z- 


Au. 
— 


Lib. 3. 


Stat. de anno. 13. E. 1. 
{c] Pl. com. Stowel's caſe, 359. 


Bracton, lib. 5g. ſo. 436. 
Britton, fo. 216. b. 
Fleta, lib. 6. ca. 53. 


Sc. added in L. and M. and Roh. 
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Licet ſuerit plenæ 


etatis in Anglid, et ex- ff 


Ira priſonam. In this act 
of 13. E. 1. De donts conditio- 
nalibus is one omitted, who is 
added in the ſtatute De mo- 
do levandi fines, viz. et ſana me- 
mories, [e] But a fem-covert 
had no privilege of non- 
claime at the common law, 
as ſome have ſaid, becauſe ſhe 
had a huſband that might 
make claime for her. But 
yet Braclon ſaith, [tem excu- 
ſatur uxor que ſub poteſtate wiri 
ſuppofita, quod clameum non 
 appeſuerit licet mittere poſit, 
and citeth a judgement in the 
point, Trin, 4. H. 3- in Cx- 


ſfin's caſe. But Fleta faith, Ex- 


cuſatur fi fuerit uxor alicuj us, 4 
fuerit per virum impedita, quod 
non poluit afpponere clameum. 
Alto they in reverſion or re- 
mainder expectant upon any 
eſtate of freehold were barred 
by the common law ; and yet 
they could make no claime, 
becauſe, as hath beene fad, it 
belonged to the particular te- 
nant, and not to them. becauſe 
their entry was not lawfull ; 
Which was one of the princi- 
pall cauſes of making of the 
ſaid ſtatute of 34. Z. z. which 


ouſted non-claime. But theſe ca 


prove, que ſi un e- 
range home que a- 
voit droit a les tene- 
ments, gil fuit hors 
de royalme al temps 
del fine levie, &c. n'a- 
vera dammage, coment 
que il ne fiſt ſon claime, 
Sc. coment que tel 
fine fuit matter de 
record : per greinder 
reaſon il ſemble a eux, 
gue un dliſſeiſin et dij- 
cent que et matter en 
fait, ne ſint trope 
greevera celuy que ſuit 
diſſeifie quant il fuit 
hors du royalme 
temps de diſſeiſin, et 
auxy al temps que le 
diſſeiſor moruſt ſei- 
fie, Sc. mes gue il 
bien port enter, nient 
contriſteant tiel difſ- 
cent, * 


that if a ſtranger that 
hath right unto the te- 
nements, if he were 
out of the realme at 
the time of the fine le- 
vied, &c. ſhall have no 
dammage, though that 
hee made not his 
claim, &c. though that 
ſuch fine was matter 
of record : by greater 
reaſon it ſeemeth unto 
them, that a diſſeiſin 
and diſcent that is mat- 
ter in deed, ſhall not ſo 
grieve him that was 
diſſeiſed when he was 
out of the realme at 
the time of that diſſei- 
ſin, and alſo at the 
time that the diſſeiſor 
died ſeiſed, &c, but 
that he may well enter, 
notwithſtanding ſuch 
diſcent. 


ſes of coverture, and of them in reverſion and remainder, are 


now without queſtion holpen, and juſt proviſion made for the ſaving of their rights and 
titles, by the ſaid ſtatute of 4. H. 7. as by the ſaid act appeareth. 


ARRAIGNE un of- 


/iſe To arraigne the 
Afiſe is to cauſe the tenant 
to be called to make the 

laint, and to fet the cauſe 
in ſuch order as the tenant 
may bee enforced «to anſwer 
thereunto ; and is derived of 
the French word arraigner, 
which figmficth to order or 
ſet in right place. An ar- 
raignment is ſometime cal- 
led an aſtitution, of the verbe 
aſtituo, compounded of ad 
and fatyuo, that is, to place 
or ſet in order one by ano- 
ther. In the ſame ſenſe that 
J. it'leton here uſeth it, it is 
àuſed when an appeale 3s 


Sect. 442. 


ZT EM. quære þ 
home ſoit dliſſei- 
fie, et il arraigne un 
aſſife envers le diſſei- 
for, et les recognitors 
de le aſſiſe + chaun- 
ta pur le plaintiſe, et 
les juſtices d aſſiſe voyle 
eftre adviſes de lour 
judgment, tanques al 
prochein aſſiſe, &c. 
et en I le dementiers 
le diſſeiſor moruſt ſei- 
fre, Cc. fi le dit ſuit 


F chaanta—chaunicront, in L. and M. and chanteront in Roh. 


ſor, and the 


A L SO, inquire if a 
man be diſſeiſed, 
and he arraigne an aſ- 
file againſt the diſſei- 
recog- 
nitors of the aſſiſe 
chante for the plain- 
tife, and the juſtices of 
aſſiſe will bee adviſed 
of their judgements 
untill the next afſiie, 
&c. and in the meane 
ſeaſon the diſſeiſor di- 
eth ſeiſed, &c. yet the 
4⁴¹ 


e not in L. and M. 


Sect. 442. 
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Lib. 3. Of Continuall Claime. 


44 aſlſe ferra * pris {aid ſuit of the aſſiſe arraigned, both which arc ar- 
a : ä . raigned in French, but entred 
2 ley pur le ait 41. ſhall bee taken in law in Latin. And it is to bee 
contiunuall for the diſſeiſee a con- 2 that I. Illion faith 
: 7 . 2 ere arratgne un Aſſet, and 
claime, entant . 2 tinuall claime, inſo- ſaith not Thas + ay ne 15 
nu! default ſuit en much that no default N _ ſo of the ap- 
- uo > - . Yeale ; for theſe are the ſuits 
5 T Sc. was in him, &c. « the ſubject, and no man is 
aid to be arraigned, but merely at the ſuit of the king, upon an enditement found aguinſt 
him, or other record wherewith he is charged. And there the arraignment of the priſoner 
is to take order that he appeare, and for the certainty of the perſon to hold up his hand, 
and to plead af ufficient plea to the enditement or other record, whereupon they which fol- 
low for the king may orderiy proceed, 


Fuſtices 4 77 4. ſuſtices of aſſiſe are aſſigned and conſtituted by the king of the 
judges and ſages of the law, and are called juftices of aſſiſe, for that the writs ot afliſe of 
novel diſjerfin, (which in former times were accounted feftina remedia, and very frequent and 
common) were returnable before them to be taken in their proper counties twice every yeare 
at the lcaſt, whereupon they had authority to give judgment and award ſeiſin and execution: 
and therefore both for the number of them in times paſt, and for the greater authority they 
had then as juſtices of ,t privs (which was to trie iſſues only, except in guare impedit, and 
ailiſes de darreize preſentment, in which caſes the juſtices of Ai prius might give judgment) 
they were denominated juſtices of afſiſes : and divers acts of parliament have given to them 
great authority both in criminall cauſes and common pleas, Theſe juſtices of aſſiſe have 
alſo commiſſions of oer and termizer, of gaole delivery and of the peace, cf aſſociation, 
and fi non omnes throughout their whole circuits, ſo as they are armed with ample, provident, 
but yet ordinary juriſdiction ; for all their commiſſions are bounded with this exprefle limi- 
tation, facluri quod ad juftitiam pertinet ſecundum legem et conſuetudinem Anglia. And in 
former time, according to the originall inſtitution and their commiſſion, both the juſtices 
joined both in common pleas and pleas of the crowne. 

Si le dit ſuit del affiſe ſerra priſe en ley, Sc. un continual claime. 
And it is holden at this day that it ſhall amount to a claime, for that there was no default in 
him, as Littleton ſaith. (d) Some have objected, that if the bringing of an affiſe ſhould amount 
to continuall claime, and every continuall claime made by the diſſciſee veſt the poſſeſſion 
and frechold in him, therefore if bringing the aſſiſe, &c. ſhould amount to a continuall 
c:aime, that then the writ ſhould abate. But hereunto it hath beene anſwered in this chapter, 
that a continuall claune. is an entry by conſtruction of law for the advantage of the difleiſec, 
but not for his diſadvantage, 

In a writ of entry rt di againſt one, ſuppoſing that he had not entred but by S. who 
difleifed him, the tenant ſaid that S. died ſeiſed, and the land deſcended to him, and prayed 
his age; the plaintife counterpleaded his age, for that he arraigned an aſſiſe againit S. who 
died hanging the aſſiſe, and he was ouſted of his age, for that the bringing of the aſſiſe 
amounted to a claime. 

If tenant in dower alien in fee with warranty, and the heire in the reverſion bring a writ 
of entry in caſu proviſo, Sc. and hanging the plea the tenant dieth, the heire ſhall not be 
rebutted or barred by this warranty, for that the præcipe did amount to a continuall claime. 
And herewith agreeth (*) antiquity : Ez i clameum non appoſuerit, ſufficit tamen ſi ille vel ante- 
cefor ſuns faciat quod tantundem valeat, ut ft placitum moverit tenentem wel fecerit rem litigicſam ; 
quia ſicut plus eft facto appellare quam verbo, ita plus eft clameum afpponere facto quam wvirlo: et 
ad hoc facit de termino Sante Trinitatis, anno regni regis H. 3. 15. in com. Hunt. de quddam 
Guldeburgd, cui objeflum fuit, quod clameum non appoſuit, et iþſa reſpondit, quod fecit quod tan- 
tundem valet, quia tempore fins Jucti implacitavit tenentem per alind breve, c. 

If the — of a villeine (before wy ſeiſure made by the lord) be diſtreined, the lord 
may have a replevyn; and notwithſtanding before the bringing of the writ he had no pro- 
perty, yet the very bringing of the writ doth amount to a claime of the goods, and vetterh 
the property in the lord, 


Entant que nul default ſuit en luy, Se. Hereby it is implyed, that our 
author inclined to this opinion, that it ſhould amount to a claime, for that no default was in 
him; et nemo debet rem ſuam fine facto aut defeftu ſuo amittere, as the rule is. 
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10. Rep. 139. 


2. & 3. Z. 6. e. 24. towards the 


end. Stauf. pl. cor. 105. C. 
3. H. 7. ca. 2 mY 


Vid. Sect. 514. 233. 234. Mag- 
na Charta, 30. W. 2. ca. 3. 30. 
39. Stat. de Ebor. ca ». 4. Artic, 
Sup. Cart. ca. 10. 4. E. 3. ca. 11. 
7- R. 2. ca. 4. 27. E. 1. de fini- 
bus ca. 4. 28, E. 1. de appel- 
latis. 4. E. 3. ca. 3. 2. H. 5. 
ca. 8. 3. H. 5. ca. 7. 13. H. 4. 
Ca. 7. North. 2. E. g. ca. 3» 
2. E. 3. ca. 3. 14. I. 6. ca. 1. 
21. H. 6. ca. 10. . II. 5. c. 1. 
33. H. 8. c. 9. 34 & 35. H. 8. 
. 14 . & 3. Z. 6. ca. 24. 
1. E. 6. ca. 7. 2. Mar. Dicr 99- 
3. & 4. Eliz. Dier 205. 

(F. N. B. 240. c. 4. Iuſ. 161.) 


4) See before in this chapter, 
Sect. 419. Vide Sect. 416. 

(2. Ed. 3.8. 14. Ed. g. 14.) 
(Aut. 853. b.) 


24. E. 2.25. 9. E. 2. age. 141. 
15. E. 3. Counterplca de gar. 3. 


3- E. 3. tit. garrantie 62, 


® Fleta, lib. 6. ca. 62. 
Bract. lib. 5. to. 436. 


23. FE. 3. Replevin. 43. 
42+ E. 3. 18. b. 9. H. 6. 25, 


+ Sc. not in L. and M. nor Roh, 


Lib. 3. 


(Polt. 331. 3. 38. b. 343.3.) 
[Dyer 71.3. 


(2 Roll. Abr. 339. 


Merleb. cap. 28. 


(5. Rep. 21.) 


F. N. B. 34. m. W. 2. cap. 5.) 


(8. Rep. 88. Ant. 252+ b.) 


#* abe added L. and M. and Roh. 
8 e, L. and M. and Roh. 


Cap. 7. 


ERF, firſt, it is to be 
obſerved, that albeit the 
freehold and inheritance 1s in 
this caſe in no perſon, but in 
abeyance or in conſideration 
of law, yet an entrie and 
claime by one that hath no 
right ſhall gaine the inherit- 
ance by wrong. For here 
Littleton ſaith, and of ſuch 
eſtate died ſeiſed, &c, And ſo 
it is in caſe of a biſhop, par- 
ſon, vicar, prebend, or any 
other ſole corporation. And 
in the ſtatute of Merlebridge it 
is called an intruſion. | 
Secondly, that ſeeing by 
the death of the abbot (which 
is the act of God) no perſon 
is able to make continuall 
claime, therefore a diſcent 
during that time ſhall not pre- 
judice the ſueceſſor; for, as 
hath beene ſaid, /mpotentia ex- 
cuſat ligem. If an uſurpa- 
tion bee had to a church in 
time of vacation, this ſhall not 
rejudice the ſucceflor, to put 
him out of poſſeſſion, but that 
at the next avoidance hee ſhall 
preſent. 


Nient pluis que ils 
font able de ſuer action, 


Sc. Here that which hath in 
this chapter beene ſaid is con- 
firmed, viz. That the entrie 
or continuall claime muſt pur- 
ſuc the action. 


Car le covent neſt 


forſque un mort perſon, 

Ce This is ratio una, but not 
wnica ; for though the reſt of 
the corporation be no mort 
perſons, as the chupter in 
caſe of deane and chapter, 
or the commonaltic in caſe of 
mayor and commonaltie ; yet 
cannot they when there is no 
deane or mator make claime, 
becauſe they have neither abi- 
litie nor capacitie to take or to 
ſue any action, as our author 


here ſaith, | 
Car en temps de 


+ me(ſrme not in L. and M. nor Roh. 
{] come added L. and M. and Ruh. 
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Sect. 443. 
JTEM, quære /i 


un abbe de un mo- 
naſterie moruſt, et 
durantle temps de va- 
cation un home torci- 
ouſement enter en cer- 
taine parcel de terre 
del monaſtery, clay- 
mant la terre a luy 
et a ſes heires, et de 
tiel eflate morift ſci- 
fie, et la terre diſcen- 
dijt a ſon heire, et puts 
apres un * eſt elect, et 
fait abbe de meſme 
la monaſterie, #6 
PF meſme Fabbe poit en- 
ter ſur le heire ou ne- 
my. Et il ſemble a 
aſcuns, que l abbe bien 
port enter en ces cas, 
pur ceo que le covent 
en temps de vacance 
ne fuit aſcun perſon 
able de faire conti- 
nual claime; car ment 
pluis que ils ſont per- 
ſonable de |. ſuer ac- 
tion, nient pluis its 
font able de faire con- 


tinual claime, car le 


covent & n'e<t forſ- 
que || un mort 
corps ſans teſte; 


car en temps de va- 
cation un graunt 
fait a eux, ou per 
cux, eft void; et en ceſt 
caſe Vabbe ne poit 
aver bricfe dentre 
ſur diſſeiſin envers 


Sect. 443. 


ALSO, 1 if an 
abbot of a mona- 
ſterie die, and during 
the time of vacation a 
man wrongfully en- 
treth in certaine par- 
cels of land of the mo- 
naſterie, claiming the 
land untohim and his 
heires, and of that e- 
ſtate dieth ſciſed, and 
the land deſcendeth 
unto his heires, and 
after that an abbot is 
choſen, and made ab- 
bot of the monaſterie, 
a queſtion 1s, if the 
abbot may enter up- 
on the heire or not. 
And it ſeemeth to 
ſome, that the abbot 
may well enter in this 
caſe, for this, that the 
covent in time of va- 
cation was no perſon 
able to make continu- 
all claime;for no more 
than they be per ſona- 
ble to ſue an action, 
no more be they able 
to make continuall 
claime, for the co- 
vent is but a dead bo- 
die without head; for 
in time of vacation a 
grant made unto them 
is void; and in this 
caſe an abbot may 
not have a writ of en- 
trie upon difſeiſin a- 
gainſt the heire, for 
2 


$ ſuer—ſaire, L. and M. and Roh. 


Lib. 3. 

le heire, pur ces que 
il ne fuit unques dif- 

feiſee. Et fi Fabbe ne 
uiſſoit enter en ceo 


this, that hee was ne- 
ver diſſeiſed. And if 
the abbot may not 
enter in this caſe, then 


vacation un graunt ſait 
aeux ou pereux, eft void, 
Sc. And the reaſon is, be” 
cauſe the body politique which 
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1 5 „ is capable, is not complete, but 2. H. 7. 13. go. AI. 26. 34. E. g. 
caſe, donques 10 ſorra hee (hall bee put into Wanteth the head. But this Garraniic 69. 


mis a Jon briefe de his writ of right, &c. * be underſtood * no marr | 

. . 1 tate grant; tor it during the ö 
droit, * Se. le quel W hich (hall bee hard vacation ofthe abathic of Dale, (Poſt. 378.) | 
ferra trope dure pur le for the houſe : by a leaſe tor lite, or a gift in | 


meaſon pe que ſenible which it ſeemeth to wle be made, the retnainder (Ant. 239. a.) 


g to the abbot of Dale and 
a eux, que Fabbe bien them, that the abbot his caccefiors, this remainder 
git enter, c. 


may well enter, &c. is good, if there be an abbot 
22 — made during the particular 
Quæras de dubiis, le- Qzœras de dubijs, le- 8 partic 


eſtate. 
gem bene diſcere ſi vis: gem bene diſcere ft vis: 


If there be maior and com- (10, Rep. 1. Ant. 85. 250. 8. 3.2. 
ale ; jor lb. 10. Lainpett's caie. lib. 6, 
Quzrere dat ſapere, Qzærere dat ſapere, monaltie of D. and the malor 1 de. Fee calc 

que ſunt legitima gue ſunt le gitima verè. maior an 


dieth, 8 made to the e Caſe. 2 
d commonaitie of O. a OOO? 
\ is void for the cauſe aforeſaid; 
vers. but in that caſe, if a leaſe for 


life be made, the remainder to the maior and commonaltie of D. the remainder is good, if 
there hee a maior elected during the particular eſtate. 


Poit enter, Sc. Here by this (Sc.) is implyed, or make his continuall claime in 
ſuch ſort as hath beene before expreſſed, 


Quzras de dubiis, legem bene diſcere ſi vis: 
Quzrere dat ſapere, quæ ſunt legitima vere. 


Here Li:tleton exprefleth an excellent meanes to attaine to the reaſon of the law, by en- 
quiring of, and conference had with, learned men, of dovbtfuil cuſes: 


Inter cuncta leges, & per cunctabere dactos. Horace. 


For as col/atio peperit artes fo collatio perficit artes: and this muſt bee continuall ; for as know- 
ledge inereaſeth, ſo doubts therewith increaſe alſo ; Creſcente ſcien/id, creſcunt ſimul et da- 
bitationes 

And here Lirtlton citeth verie aptly two verſes ; for it is truly ſaid, that Arthoritates phi- 


leſophorum medicorum ct poetarum ſunt in cauſis allegande et teneudæ: and our author doth cite 
a verſe for memorie, but it is worthy of memorie. 


CHAP. 8. Of Releaſes. (i) 


RELEASES RELEASES are 


font en divers man- in divers man- or releaſes, Tres. ho Except. & lib. 4 
ners, r e re- ners, vig. releaſes Theſe words muſt be refer- 


Fleta, lib. cap. 14. 
. . . red thus: releaſes are of two | 
leaſes de tout le droit of all the right which fonte, i. à rvleate of all the 


que home ad en terres a man hath in lands right which a man hath either 
ou tenements, f et re- or tenements, and in land and tenements, or 


: : in goods und chattels: or 
leaſes de attions fer- releaſes of actions there is a releaſe of actions 


fonals et reals, et perſonalls and realls, all, of or in lands or te. 


g nements: or perſonall, of or 
auters choſes, Re- and other things. in goods or ee ar mint, t 


partly 


* 
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ginneth with a diviſion 45 NN 
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. 22 * in L. and M. + vere not in L. and M. nor is any part of theſe two verſes in the Camb, MISS; Ec. added 
in L. and M. | | 


(1) At common law, lands could not be transferred by one perſon to another but by feoſſment, with livery of the ſeiſin. This 
produced a notoriety of the tranfimutation of the poſſeſſion. This notoriety was in ſome meaſure elected by difeilin; but that was 
only a tortious poſſeſſion, liable to be defeated by the diffeiſee. Thus the diſfuitbr had the polleilion; the diſſeiſte the right. To 
complete the title of the diſſeiſor, it was necellary he fhould acquire the right, This could not be done by a feoffment, as that was a 
transfer of the polſeiſion ; but it was elected by a rele, winch in ſome reſp:ts operates as an actual trunsfer of the right; in 
others, as an acquittal or diſcharge from it. The different degrees of title iu the duleiſor, his heir, or feoffee, and the different natures 
of the rights of the diſſeiſee, make it neceſſary that releaſes ſhould be adapted rv the 


different ſituation of the parties, aad vive them, as 
me . 5 2 . 4 1 1 47 «a 4 ; . - — 3 
NC circumſtances of the parties vary, a ditterent eect and operation. ‚ 
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40. partly in the realty, and partly ſegſes de tout le droit releaſes of all the 


t! . altie. . . 
* Robo ry wes” we BY homes ont en ter- right which menhave 
o * * "2 * 
the erymalogie ar This word ves Ou Fenements, &c. in lands and tene. 


you have heard. before. Fleta font communement fait ments, &c. are com- 


J Fieta, ubi ſupra. La] calleth it charta de quietd en ti 


EOS el form ou de liel monly made in this 
effect. forme, or of this ef- 
fect — 


S ect. 445. 


N Overint univerſi per NOverint univerſi per VM all men bytheſe 
pracſentes, &Cc. præſentes, me A. Preſents, that IA. 


Here Ifen ſheweth prefi- de B. remiſiſſe, relax- / B. have remiſed, re- 
dents of relcaſes of right: 


and preſidents doe both teach aſſe, et OMNINO de me leaſed, and altogethor 
and illattrate, and therefore our et hæredibus meis qui- ram me and my heres 
e b all kindes. etum clamäſſe: vel ic, quiet claimed: or thus, 
e „ Remiſifle, relax- pro me et hætedibus /or mee and my heires 
13. II. 4. entr. cougeab. 57- aſle, et quietum cla- mels quietum clamaſſe quiet claimedtoC. D. 


maſſe. Here Tien fhew. C de D. totum jus, all the right, title, and 


'2.Roll. Abr. 400. 10g. 9. Rep. 32.) eth, that there be three proper titulum, et clameum c/aimwhich I Have, or 
; words of releaſe, and bee - 
1 habui, habeo, vel by any meanes may 


there is renunciare, acquictare, qubviſmodo in futur. have, of and in one moſ- 


and there bee many other Hahere potero, de et ſuage with the appur- 
words of releaſe ; as it the lef- +» P : 7 8 ds 


ſer grants to the leſſee for life, in uno meſſuagio cum zenances in F. &c. 
that he ſhall be diſcharged pertinentiis in F. &c. And it is to bee un- 
of the rent, this is a good re- 


leafs; #3 Belk. 6x0, Ee oft aſcavoire, gue derſtood, that theſe 
And it is to bee underſtood, CeUX verbs remiſiſſe, words, remiſiſſe, ef 


that there bee releaſes in deed, iet clamäſſe Fan, pO 
or expreſſe releaſes, whereof et gamen mäſſe » Quietum Cam iſe, a 


Littleton heere hath ſhewed an ſant de un tiel effect of the fame effect as 
of = -4 , 
27. l. B. 29. of an uſe. - example, Theſe exprefle re- ſiconie tiels verbs, re- theſe words, relax- 
24- H. 6. 44. of an attaint. leaſes muſt of neceſſitie be by laxafie an 
3- E. 3. 38. 21. E. 4. We Fed. There be alfo releaſcs Iaxàlie. dfſe. 
8 * 1 Pie 2 186. | 1 Faw, and they are ſometime 


Hob. 10. 1. Sid. 79. 1. Roll. by deed, and ſometime without deed. As if the lord diſſeiſe the tenant, and maketh a 

Abr. 934. Plo. 36. 5. Rep. 29.) feoffment in fee by deed or without deed, this is a releaſe of the ſeigniorie. And fo it is 
if the diſſeiſee diſſeiſe the heire of the diſſeiſor, and make a feoftment in tee by deed or without 

deed, this is a releaſe in law of the right. And the ſame law it is of a right in action. (1) 

It the obligor make the obligee his executor, this is a releaſe in law of the action, but the 
dutie remaines, for the which the executor may retaine ſo much goods of the teſtator. 

It the feme obligee take the obligor to huſband, this is a releaſe in law. The like law is, 
if there be two femes obligees, and the one take the debtor to huſband. (2) 

It an infant of the age of ſeventeene yeares releaſe a debt, this is void; but if an infant 
make the debtor his executor, this is a good releaſe in law of the action. (3) 

But if a feme executrix take the debtor to huſband, this is no releaſe in law, for that ſhould 
be a wrong to the dead, and in law worke a devaftavii, which an act in law ſhall never 
worke. And ſo it was adjudged in the king's bench, Mich. 30. & 31. Elia. in which cafe I 
woas of counſell, | 
39. E. 9. 2. 32. E. g. tit. ſcire Rut it is to be obſerved, that there is a diverſitic betweene a releaſe in deed, and a releaſe 
R 1 in law ; for if the keire of the diſſeiſor make a leaſe for life, and the difſeiſce releaſe his right 
Pio. 184. a. Finch. 294. to the leſſee for his life, his right is gone for ever. But if the diffeiſce doth diſſeiſe the heire 

of the diſſeiſor, and make a leaſe for life, by this relcaſe in law the right is releaſed but dur- 

ing the life of the leſſee; for a releaſe in law ſhall be expounded more tavourable, according to 

the intent and meaning of the parties, than a releaſe in deed, which is the act of the partie, _ 
{ha 


8. E. 4.3. 21. E. 4- 2. 


11. H. 7. 4. 20. H. 7. 29. 
8. Z. 4+ 3+ 


zur if there are not aſſets, he may ſue the heir, where the 
„Bro. Cas. in Par. 179. Forr. 243. Vin. vol. 8. P. 198. 


was taken there to be the ayreement of the parties, and relief accordingly decreed. 2. Vern. 481. A like decree was made in the caſe 
of Carnel v. Buckle, 2. P. W. 243. g 


(3) If the obligor make the obligee his executor, the obligee may retain; but that is not applicable to the caſe put here. Tiere ſor: 
he may make an executor at 1); tamen ſupra 89. b. it is ſaid that it is at 18, It Hould ſeem that the caſe here is under of 17 com- 
þictr, et ſupra 89. of 18 beginning; and thus the paſſages agree, D'Avila Hil. King of France is major at 14 beginning. Thus it ſeems 
that puberty, which by the civil law holds from 14 to 18, 15 underſtood of 18 bexinning 3 and thus our law agrees with the civil lan, 
unpubert non licet teſtari before 197 complete, and 18% beginning, Lord Nott, MSS. 
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ſhall be taken moſt ſtrongly againſt lumſelfe, and fo in the caſe aforeſaid, where the debtor is 


made executor. 


Totum jus, titulum, et clameum. But note, that jus. or right, in generall (10. Rep. 47. 
ſignification includeth not onely a right for the which a writ of right doth lie, but alſo any 
title or claime, either by force of a condition, mortmaine, or the like, tor the Which no 
action is given by law, but only an entry, 


ITE M, ceux pa- 


rolx que ſont com- 
munement mis en t- 
elx faits de releaſes, 
* ſcilicet (que quo- 
viſmodo in futurum 
habere potero) nt 
come voides en le ley 
car nul droit paſſa per 
un releaſe, forſque le 
droit que le relefſor 
ad al temps de le re- 
has fait. Cor ſi ſoit 
pier et fits, et le pier 
fort diffeifer, et le fits 
{ivant jor pier) re- 
leffa fer fon fait a le 
djeiſor tout le droit 
que il ad ou aver pu- 
heit en meſmes les 
tenements fans clauſe 
de garrantie, Ec. et 
furs le pier moruſt, 
Sc. le fits poit loyal- 
ment enter ſur la 
lion le difſetfor, 
fur ceo que il n'avoit 
＋ droit en la terre 4 
en la vie ſon pier, mes 
le droit diſcendiſt a lay 
per diſcent apres le re- 
leas fait per le mort 
ſon pere, Ge. 


Sect. 446. 
ALSO, theſe words 


which are com- 
monly put in ſuch re- 
leaſes, ſcilicet (qua quo- 
vi/mods in futurum ha- 
bere potero) are as voide 
in law; for no right 
paſſeth bya releaſe, but 
the right which the re- 
leaſor hath at the time 
of the releaſe made. 


(1) For if there be 


father and ſonne, and 
the father bee diſſei- 
ſed, and the ſonne (li- 


ving his father) relea- 


ſeth by his deed to the 
diſſeiſor all the right 
which he hath or may 
have in the ſame tene- 
ments without clauſe 
of warrantie, &c. and 
after the father dieth, 
&c. the ſonne may 
lawſully enter upon 
the poſſeſſion of the 
diſſeiſor, for that hee 
had no right in the 
land in his father's life, 
but the right deſcen- 
ded to him after the 
releaſe made by the 
death of his father, 
Ke. | 


N OTE, a man may 
have a preſent right, 
though it cannot take ef- 
fect in poſſeſſion, but iz fu- 
turo. (2) 
As hee that hath a right (2. Roll. Abr. 400. 
to a reverſion or remaiader, 8. Rep. Edw. Altham's caſe.) 
and ſuch a right he that hath 
it, may preſently releaſe. But 
here in the caſe which Lztele- 
ton puts, where the ſonne re- 
leaſe in the life of his father, 
this releaſe is void, [a] be- [a] Britton, fol. 101. 
cauſe he hath no right at all at 17. E. 3+ 67. 42. E. 3. 21. 
the time of the releaſe made, ,” _ 8. 133 * 
but all the right was at that 1. Rep 113. bd. 
ut A 5 1. Rep. 112. b. 
time in the father ; but after 
the deceaſe of the father, the 
ſonne ſhall enter into the 
land againſt his owne re- 
leaſe. 
The baron make a leaſe 16. E. g. Barre 245. 
for life and dieth, the releaſe Hoe's caſe, 5. part. f. 70, 71. 
made by the wife of her | 
dower to him in reverſion is 
good, albeit ſhee hath no cauſe 
of action againſt him in pre- 
ſeuti. 
Sans clauſe de gar- 


rantie. For if there bee (Sec. 706.) 

a warrantie annexed to the 4 
releaſe, then the ſonne ſhall 5 2 
be barred. For albeit the re- 4. EL SS 4 . 
leaſe cannot barre the right Th; Ire” 
for the cauſe aforeſaid, yet the Fa 37 75 
warranty may rebutt, and 
barre him and his heires of a 
future right which was not 
in him at that time: and the 
reaſon (which in all caſes is 
to be ſought out) wherefore a 
warrantie being a covenant 
reall ſhould barre a future 
right, 1s tor avoiding of cir- 
cuitie of action (which is not 
favoured in law); as he that 
made the warrantie ſhould re- 
cover the land againſt the 


20. H. 6. 29. 


ter-tenant, and he by force of the warrantie to have as much in value againſt the ſame per- 
ſon: yet is there a diverſity betweene a warrantie and a feoifment ; [5] for if there be grand- [5] 39. H. 6. 43. 21. E. 4. 81. 
father, father, and ſonne, and the father diflciſeth the grandfather, and make a feottment 18. F. 4. tit. Eutr. Cong, 21, 


* ſcil. === &c. in L. and M. and Roh. 


and M. and Roh. 


+ nul added in L. and M. and Roh. 


in 9. H. 7. 1. b. 2. E. 3. 38. 


2 quant i] relgſaſſes, added in L. 


(1) To prevent maintenance, and the multiplying of contentions and ſuits, it was an eſtabliſned maxim of the com- 
mon law, that no poſſibility, right, title, or any other thing that was not in poflellion, could be granted or athgned to 
ſtrangers, — A right in action could not be transferred even by act of law; nor was it conſidered as transferred to 
the king by the general transferring words of an act of attainder. (See the marquis of W'incheſter's caſe, 3. Rep. 2. b.) 
— But a right or title to the freehold or inheritance of lands might be relenſed in five manners. — I. To the tenanp 


of the frechold in fact, or in law, without any privity. —2. To him in remainder, —3. 10 him in. reverſion. --- 4. To 
him who had right only in reſpect of privity; as if the tenant were diſſciſed, the lord, notw Khitanding the diſleiſin, might 
releaſe his ſervices to him. 5. Lo him who had privity only, though he had not the right; as it tenant in tail made a feoffment 
in fee, after this feoffment no right remained in him; yet in reſpect of the privity only, the donor might relcaſe to him the rent 
and ſervices. --- 6. S0 if the terre-tenants and the perſon entitled to the right or potlibility joined in a grant of the lands, it would 
pats them to the grantee diſchurged from the right or poſſibility. Sce 10. Rep. 49. b. --- But the common law is altcred in the 
aboye inſtances in many reſpects. — On the alignment of things in action, ſec ante nate 1. to p. 232. b. A contingent remainder 
in real eſtates can only be transferred by a fine or a common recovery, in which the remainder man comes iu upon the voucher, — 
Contingent intereſts in terms of years, and other perfonal cftate», have been held to be aſhgnable by deed for a valuable conſi 
deration. See Mr. Fearne's Effay on Contingent Remainders. "The paſſage in the text was cited by lord chiet-juitice Trevor, in 
delivering his opinion on the caſe of Arthur v. Bokenham, (Fitzgib. 2 34.) with an obſervation, that the doctrine laid down 
there by Litileton had never bcen contradicted. : 

(2) This doctrine was fully inveſtigated in the caſe of Dormer v. Forteſcue, Vin. vol. 18. fol. 413. 3» Atk. 135. Bro. Par. Caſ. v. 4. 
353. 403. The caſe there uus, that an eſtate was limited to the ute of 4. for 99 years, it he thould 10 long live; and after 
his de:caſe, or the ſooner determination of the eſtate limited to him for 99 years, to the uſe of truſtees and their hcirs, during 
his life, upon truſt to preſerve the contingent remainders; and after the end or determination ot that term, to the uſe of J.“ 
firſt and other ſons ſuccetſively in tail male, with feveral remainders over. A. having a fon, they joined in leyving a fine aud 
ſuflering a common recovery, in which the fon was vouched. If the truſtees took a veſted cate of frecho!d during the life 
of A. the recovery was void, there not being a good tenant to the praccipe z but at they took only a contingent eſtate, the frechold 
Was in the fun, and of courſe there was a good tenant to the præcipe. Upon this point the calc was argued in the court or king's 
bench, and afterwards on appeal before the houſe of lords, where all the judges were ordered to attend. Lord chiet- juſtice Lee, 
when the cauſe was heard in the king's bench, and lord chief. juſtice Willes, in delivering the opinion of the judges in the 
houſe of lords, enteted very fully into the diſtinction between contingent and veſted remainders,—TI hey ſeem to have laid down 
the following point. That @ remainder is comingent, either where the peiſon to whom it is limited is not Ia %; or waere the 
bj 6 0 particular 


* 


Lib. 3. 


(Poſt. 339. 3.) 


10. E. 2. contirmation 24. 
. B. 8. gary. 62. 11. 11. 4- 33- 
43. F. 3. 17. 42. E. 3. 24. per 
Finchden. 17+ E. 3 67. 
Lib. 1. fol. 112, 113. in Alba- 
nie's calr, 

Rep. 75. 
9 Roll. 2 197.) 


Cap. 8. Of Releaſes. 


in ſce, the grandfather dieth, the father againſt his one feoffment ſhall not enter; but if he 
die, his ſonne ſhall enter. And ſo note a diverſity betweene a releaſe, a feoftment, and a war— 


runtie: a releaſe in that caſe is void: a feoſtment is good againſt the feoffor, but . 


Seck. 447. 


his heire; a warrantie is good both againſt himſelfe and his heires. (1) Pt 45 A 3g 

And here are three diverſities worthy of obſervation, . Firſt, between a DO er or an 
authority, and a right. Secondly, betweene powers and authorities themſelves, Thirdly, 
betweene a right and a poſlibilitie. 

As to the tirfſt, if a man by his laſt will deviſeth that his executors ſhall ſell his land, 
and dieth, if the executors releaſe all their right and title in the land to the heire, this is 
void, for that they have neither right nor title ro the land, but only a bare authority, which is 
not within Lileton's caſe of a releate of a right. And fo it is if ceffy gue v/e had deviſed that 
his feotfees ſhould have ſold the land. Albert they had made a feoffment over, yet might 
they ſell the uſe, for their authority in that caſc is not given away by the livery, 

As to the ſecond, there is a diveriity betweene ſuch powers or authorities as are only to 
the uſe of a ſtranger, and nothing for the beneſit of him that made the relcaſe (as in the caſe 
before) and a power or authority which reſpecteth the benefit of the releaſor; as in theſe uſuall 

owers of revocation, when the feoffor, & e. hath a power to alter, change, determine, or re- 
voke the uſes (being intended for his benefit) he may releaſe ; and where the eſtates before were 
defeafible, he may by his releaſc _ * —_— and ſeclude wry oy from any alteration 

: 5 or revocation, as it hath beene reſolved; which diverſity you may read in [m] Albanie's cafe. (2 

2 eee ee As to the third, before judgement the plaintife in 5 adtion of debt 2 to the belle 
Lib. 5. Hoe's-caſe 70, 71. in the king's bench all demands; and after judgement is ven, this ſhall not barre the 
10, H. 6. 4. plaintife to have execution againſt the baile, becauſe at the time of the releaſe he had but a 
meere pollibility, and neither / i re, nor jus ad rem, but the duty is to commence after upon 

a contingent, and therefore could not be releaſed preſently. So if the conuſce of a ſtatute, 

25. AM. p. 7. 27- E. g Exccu- Kc. releaſe to the conuſor all his right in the land, afterwards he may ſue execution ; for 


tion 130. Pa'ch. 38. Eliz. my VERT Wa ; Sil execution. þ "Ig . 
E he hath no right in the land cution, but only a poſſibilitie; and fo have I knowne it 


Gray. adjudged, (3) 
(2. Roll. Abr. 404- 408. Hob. 46, 
2. Cro. 401. 449.) 


15. H. 7. 11. 


(1. Rep. 111. 8. 173. Ant. pt 5. a. 
218. b. 237. 2.) 


Sect. 447. 


E tout le droit. IT E M. en relea- A LSO, in releaſes 
This muſt be intend fog de tout le droit of all the right 


f p b: 1 rl r d " Be 9 
25 'of n loads of 8 que home ad en cer- which a man hath in 


— 1 * tein terres, Sc. il certaine lands, &c. it 
as to a leſſee for yeares, &c. . X . 
ll be Cord? hereafter. COVIent à celuy a que behooveth him to 


Alfo it muſt be intended of a le releas eſt fait en whom the releaſe 18 


releaſe of a right of freehold & . 
at the leaſt, and not toa right aſcun cas, que i ad made in any caſe, that 


for any terme for yeares or le fran&tenement en les hee hath the freehold 


chattle reall ; as if leflee for ferres + en fait, ou en in the lands in deed, 
yeares bee ouſted, and hee in 


49. E. 3 28. 


(Doct. and Stud. 18. a. 
10. Rep. 48. b. 
Poſt. 276. a.) 


| 


—ͤ—ũ—— 4. oe 


2 
4 — n= — 
25 


K A4 ow eo wry — 
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[c] 7. E. 4. 13. 20. H. 6. 29. 
3. H. 7. 41. 18. E. 3. 12. 


8. H... . 5. E. 3.38. 5. E. 3. 46. 


Vide Sctt. 490. 491. 
(Poſt. 284. b. 
1. Rep. 87. b. 
3. Rep. 29. b.) 


® aſcun=tiel, in L. and M. and Roh. 
[| fait added in L. and M. and Roh. 


the reverſion diſſeiſed, and 
the diſſeiſor maketh a leaſe 
for yeares, the firſt leſſee may 
releaſe unto him. All which 
is implyed in the firſt Sc. 
Alſo in ſome caſe a releaſe of 
aright made to one that hath 
neither freehold in deed, nor 
freehold in law, is good and 
available in law, [e] as the 
demandant may releaſe to 
the vouchee, and yet the 
vouchee hath nothing in the 
land; but the reaſon of that 
is, for that when the vou- 


ley, al temps de re- or in law, at the time 


leas fait,&c.F Car en 
cheſcun cas lou celuy 
a 77 le releas eſt fait, 
ad franktenement en 
fait, ou franktene- 
ment en ley, al temps 
del releas, || &c. © 
donque le releas eff 


bone. 


of the releaſe made, 
&c. For in every caſe 
where he to whom the 


releaſe is made, hath 


the freehold in deed, 
or in law, at the time 
of the releaſe, &c. 
there the releaſe is 


good. (4) 


chee entereth into the warrantie, he becommeth tenant to the demandant, and may ren- 


der the land to him, in reſpec 
chee, becauſe, iu rei veritate, he is not tenant of the land. 


£3 


+ Sc. added in L. and M. and Roh. 
$ donque not in L. and M. nor Roh. 


t of the privitie ; but an eſtranger cannot releaſe to the vou- 


La] And 


r &c. not in L. and M. nor Roh. 


. (1) Ant. 186. it is laid down that a man may warrant more than paſſes from him. In Fitzg. 234. lord chief-juſtice Trevor 


obſerves, that the reaſon why the feoffment prevails againſt the father, is, 


make a feoffment, and the operation of a feoffment is to bar future and contingent rights. 


(2) See note 2, to page 113. The doctrine of the ſu 
of Diſcontinuance. . Aerts $42 4. 

(3) In the king's bench, where the procecding is by bill, the bail is not bound in a certain 
takes that the defendant ſhall pay the condemnation mone 
to the detendant : but in the common pleas, 

(4) Ant. 1ſt note to this Section. 


that by the diſſeiſin he had acquired poſſeſſion, and might 
ſpenſion and extinction of powers will be conſidered in a note to the chapter 


; ſum to the plaintiff, but only under- 
y, or render his body to priſon ; ſo that they are but in the nature of jailors 


the bail are bound to the plaintiff in a certain ſum. «5. ep. 70. 10. Rep. 51. 


particular eſtate may determine before the remainder can take place: but that in 2 caſe where the perſon to whom the remainder 
is limited is in ee, and is actually capable, or entitled to take on the 


——_— 


expiration, or ſooner determination, of the particular eſtate, 


ſuppoſing that expiration, or determination, to take place at that moment, there the remainder is veſted. That the doubt aroſe, 
by not adverting to the diſtinction between the different nature of the contingency, in thoſe caſes where the remainder is li- 
mited to a perſon ix %; but the title of the remainder man to take, depends on a collateral or extraneous contingency, which 
may or may not take place during the continuance of the preceding eſtate; and thoſe caſes where the receding eſtate may 


endure beyond the continuance of the cſtate in remainder. 


Thus if an eſtate is limited to A. for life, and after the death of 4. 


and J. S. to B. for life, or in tail; there, during the life of I. S. the title of B. depends on the contingency of I. S. dying in the life- 


time of 4. This being an event which either may or may not take place during the 


continuance of the preceding eſtate, B. 's eſtate 


is neceſſarily contingent. But then, ſuppoſing J. F. to die; till it remains an uncertainty whether B.'s eſtate will ever take place 1n 


poſſeſſion; for if the remainder be limited to B. for life; there if B. dies in A.'s lifetime, 
continuance of the eflate limited in remainder. 
and B. was to die in A's lifetime without iſſue. — Yet, in both caſes, it was ag 
mainder. Hence they inferred that it was not the poſſibility 
remainder man's not having a capacity or title to take, 
and its being uncertain whether he ever will obtain that capacity or title, 
makes the remainder contingent. Upon theſe grounds the 
recovery therefore was void. The doctrine eſtabliſhed in 
10. Rep. 85.; where he, with great accuracy of expreſſion, 
eſtate limited in future ſhall ever veſt in intereft or not, 
gent, it may either veſt or never veſt, 


ſuppoſing the preceding eſtate 
the 


as the contingent happens, 


A.'s eſtate would endure beyond the 
The ſame would be the caſe if the remainder over were limited to B. in tail, 


reed that B. took, not a contingent but a veſted re- 


of the remainders over never taking effect in poſſeſſion, but the 


at that inſtant to expire, or determine, 
during the continuance of the preceding eſtate, that 
y determined that the truſtees took a veſted remainder, and that the 
caſe of Dormer and Forteſcue is laid down by fir Edward Coke, 
obſerves, that where it is dubious and uncertain whether the uſe or 


then the uſe or eſtate, is in contingency ; becauſe, upon a future contin - 
And ſce 1. Rep. 137. b. 
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A And ſo it is if the tenant alien hanging the præcipe, the releaſe of the demandant to 
the tenant to the precipe is good, and yet he hath nothing in the land. 

In time of vacation an annuity, that the perfon ought to pay, may be releaſed to the pa- 1 1 8 — 45. * g- wg 
tron in reſpect of the privity ; but a relealc to the ordinary oaly {cemeth not good, becauſe (Poſt. 284. a. 8. Kew. wry 
the annuitie is temporall. , : 3. Rep. 44. b. 2. C10. 131.) 

If a diſſeiſor make a leaſe for life, the diſſeiſee may releaſe to him; for to ſach a releaſe 
of a bare right there nceds no privity, as {hall be ſaid hereafter. But if the ditleiſor make a 
leate tor yeares, the diſſeiſee cannot releaſe to him, becauſe he hath no eſtate of freehold, 
And yet in ſome caſe a right of treehold ſhail drowne in a chattell ; as if a feme hath a right 
of dower ſhe may releaſe to the gardein in chivalry, and her right of frechold ſhall drowne 
in the chattle, becauſe the writ of dower doth lie againſt him, and the heire ſhall take advan- 
tage of it, And it is to be obſerved, that by che antient maxime of the common law, a right (Dyer 30. b. 2. Cro. 104.) 
of entrie, or a choſe in action, cannot be granted or transferred to a ſtranger, and thereby is 
avoyded great oppreſſion, injurie and injuttice. Nul charter, nul vende, nc nul done vault per- Mirror, cap. 2. 6. 17. 
petualment ft le donor u"e/! ſeifie al temps de contracts de 2. droits, t. di droit de poſſeſſion, et del (a. Roll. Abr. 45, 46, 47, 48. 
droit del propertie. And therefore well faith Litileton, that he to whom a releaſe of a right Ant. 214. a. 232. b. Pott. 280.) 
is made mult have a frechold. 

For the better underitanding of transferring of naked rights to lands or tenements, either 

by releaſe, teofiment, or otherwite, it is to be knowne, that there is us proprietatis, a right Mirror ubi ſupra, Bracton, lib. 3 
of ownerſhip, Jus poſſeſionis, a right of ſeilin or poſſeſſion, and jus proprietatis & poſſeſſionis, fol 32. Britton, tol. 89. 121. 
a right both of property and poſleſſion: and this is antiently called ius duplicatum, or droit Bratton, liv. 5. ful. 372. 

dreit, For example, if a man be diſſeiſed of an acr? of land, the diſſeiſee hath jus proprictatis, 

the diſſeiſor hath t poſ/efionis ; and if the difleifee releaſe to the difſeiſor, hee 9625 Jus 

proprietatis et poſſeſſionis. (1) And regularly it holdeth true, that when a naked right to land is 

releaſed to one that hath 7 Feline and another by a meane title recover the land from 

him, the right of poſſeſſion ſhall draw the naked right with it, and ſhall not leave a right in (+, Rep. 56. Sed. 473. 

him to whom the releaſe is made. For example, if the heire of the diſſeiſor being in by diſ- Polt. 28g. b. 286. a.) | 

cent A. doth diſſeiſe him, the difſeiſee releate to A. now hath A. the meere right to the land. 

But if the heire of the diſſeiſor enter into the land, and regaine the poſſeſſion, that ſhall draw 

with it the meere right to the land, and ſhall not regaine the poſſeſſion only, and leave thg, 

meere right in H. but by the recontinuance of the poſſeſſion, the meere right is therewith 

veſted in the heire of the diſſeiſor. 

But if the donee in taile diſcontinue in fee, now 1s the reverſion of the donor turned to a 

naked right. If the donor releaſe to the diſcontinuee and die, and the ifſue in taile doth reco- H. 1 4 2 7 oe 
ver the land againſt the diſcontinuee, he ſhall leave the reverſion in the diſcontinuee ; for the 7 

ifſue in taile can recover but the eſtate taile onely, and by conſequence muſt leave the reverſion 
in the diſcontinuee, for the donor cannot have it againſt his releaſe : but if the diſſeiſee enter 
upon the heire of the diſſeiſor, and infeoffe A. in fee, and the heire of the diſſeiſor recover the 
whole eſtate, that ſhall draw with it the meere right, and leave nothing in the feoffee. Nota 
the diverſity. Another diverſity is obſervable when the naked right is precedent before the (Poſt. 319. a.) 
acquiſition of the defealible eſtate, for there the recontinuance of the defeaſible eſtate ſhall not 50 2s 

draw with it the 2 right. [e] As if the diſſeiſce diſſeiſe the heire of the diſſeiſor, al- [e] 5. Aff. 1. 10. AM. 16. 

beit the heire recover the land againſt the diſſeiſee, yet ſhall he leave the preceding right in go. E. 3. 7. 4. E. 3. Eſtopp. 133. 
the diſſciſce. So if a woman that hath right of dower diſſeiſe the heire, and he recover the 30. Aff. 5. 11. E. 3. Entrie 56. 
land againft her, yet ſhall he leave the right of dower in her. 12. All, 42. 87. ©, g. 34. a8% 

Another diveriity is to be noted, when the meere right is ſubſequent, and transferred by act ISA 
in law; there, albeit the poſſeſſion be recontinued, yet that ſhall not draw the naked right with 
it, but ſhall leave it in him: as if the heire of the diſſeiſor be diſſeiſed, and the diſſeiſor infeoffe 
the heire apparent of the diſſeiſee being of full age, and then the diſſeiſee dieth, and the 23. H. 8. tit. Reſtore al action. 
naked right deſcend to him, and the herre of the diſſeiſor recover the land againſt him, yet Br. 5. 30. E. 3. 7. Vid. Sect. 47. 
doth he leave the naked right in the heire of the diſſeiſee. So if the diſcontinuee of tenant 478. 478. 487. 
in taile infeoffe the iſſue in taile of full age, and tenant in taile die, and then the diſcontinuee 


4] 10. E. 4. 14. 12. AM. p. 41. 


recover the land againſt him, yet he leaveth the naked right in the iſſue. [c] But if the heire [c] 38. E. 3. 16. 9. H. 7. 24. 


of the diſſeiſor be diſſeiſed, and the diſſeiſee releaſe to the diſſeiſor upon condition, if the con- (Polt. 279. a. 4. Rep. 9. b.) 


dition be broken, it ſhall reveſt the naked right. And fo if the diſſeiſee hath entred upon the 
heire of the diſſeiſor, and made a feoffment in fee, upon condition, if he entred for the con- 
dition broken, and the heir of the diſſeiſor entred upon him, the naked right ſhould be left in 
the diſſeiſee. But if the heire of the diſſeiſor had entred before the condition broken, then 
the right of the diſſeiſee had beene gone for ever. But now let us heare what Littleton ſaith, 


Sect. 


(1) Theſe may be ſubdivided, with reſpect to the diſſeiſor, into that bare, naked, poſſeſſion which he acquires by the diſſeiſin, 
and the eſtate by title which his heir acquires by the diſcent; and, with reſpect to the diſſeiſee, into that right of poſſeſſion which hg 
can reſtore by entry, and the bare right which he can only recover by action. 


ant Oe Aoneo 


Lib. 3. 


(DoR. and Stud. 17. a.) 


[4] Bract. Ii. 4. f. 206. 236. 
ruton, fol. 83. b. Fleta, lib. 3. 
cap. 13. Vid. Sect. 680. 


42. E. 3. 20. 10. H. 6. 14. 
17. E. z. 78. 2. E. 3. 33s 
(5- Rep. 123. b.) 


(Mo. 141.) 


11. H. 4. 61. 21. H. 7. 12. 


32. E. g. barre 262. 
145 Aſſ. 2. 13. H. 4. 
lurrender, 10. 


[A] 38. E. 3. 12. 


47. E. z. 77. 18. E. 4+ 250 


Cap. 8. 


ſeifinam, 


ERE Liitleion defſcrib- 

eth what a frechold in 
law is, for he had ſpoke 
before in many places of 
frecholds in x M 1 
Bradtlon calleth [a] civilem 
et naturalem poſſeſſionem ſeu 
The naturall ſei— 
fin is the frechold in deed, 
and the civill the freehold in 
law, (1) 

If a man levie a fine to a 
man /ur conuſance de droit 
come ceo que il ad de ſon done, 
or a fine ſur conuſance de 
droit tantùm; theſe be feoff- 
ments of record, and the 
conuſee hath a frechold in 
law in him before hee en- 
treth. 

Upon an exchange, the par- 
ties have neither frechold in 
deed, nor in law, before they 
enter; ſo upon a partition the 
freehold is not removed untill 
an entry. 

[g] If tenant for life by 
the agreement of him in the 
reverſion ſurrender unto him; 
he in the reverſion hath a free- 
hold in law in him before he 
ente r. [/] Upon a livery with- 


Of Releaſes. 


Sect. 448, 


Ranktenement en 
ley eft, ficome 
un home dliſſciſiſt un 
auter, et moruft 
ſeiſie, per que les te- 
nements diſcendont a 
Jon fits, coment que 
ſon fits ne entra pas 
en les tenements, un- 
coreil ad un franktene- 
ment en ley, quel per 
force de diſcent eft ject 
fur luy, et pur ceo un 
releas fait a luy, i int 
efteant ſeifie de frank- 
tenement en ley, «ft 
aſjets bon; et il prent 
feme iſſint efleant ſet- 
fie en ley, coment que 
il ne unque enter pas 
en fait, et moruſt, ſon 
feme ſerra endow, F 


in the view no freehold is veſted before an entrie, 
If a man doth bargaine and fell land by deed indented and inrolled, the frechold in law 


doth paſſe preſently. 


Sect. 448, 449. 


FReehold in law is, 
as if a man diſſeiſ- 
eth another, and dieth 
ſeiſed, whereby the 
tenements deſcend to 
his ſonne, albcit that 
his ſonne doth not en- 
ter into the tenements, 
yet hee hath a frechold 
in law, which by force 
of the diſcent is caſt 
upon him, and there- 
fore a releaſe made to 
him, ſo being ſeiſed of 
a frechold in law, is 
ood enough; and if 
he taketh wife being 
ſo ſeiſed in law, al- 
though he never en- 
ter in deed, and dieth, 
his wife ſhal be en- 
dowed, 


And ſo when uſes are raiſed by covenant upon good confideration. 


If a tenant in a prœcipe being ſeiſed of lands in tee, confeſſe himſelſe to be a villeine to 
an eſtranger, and to hold the land in villenage of him, the eſtranger by this acknowledge- 
ment is actually ſciſed of the freehold and inheritance without any entry, But let us returne 


to Littleton. 


ITEM. en aſcuns caſes de re- 


leaſes de tout le droit, co- 


ment que celuy a que 


eft fait nad riens en le frankte- 
nement en fait ne en ley, uncore 
aſſets bone. 
le diſſeiſor leſſa la terre que il ad 
per diſſeiſin a un auter pur terme 
de ſa vie, favant le reverſion a 
luy, ſi le difſeiſee ou ſon hetre re- 


lefſa al diffeifor tout le droit, &c. 


le releaſe e 


®. ext added L. and M. and Roh. 


Sect. 449. 


le releaſe 


Sicome 


+ &c. added L. and M. and Roh. 


ALSO, in ſome caſes of releaſes 

of all the right, albeit (2) that he 
to whom the releaſe is made hath 
nothing in the freehold in deed 
nor in law, yet the releaſe is good 
enough. As if the diſſeiſor letteth 
the land which hee hath by diſſei- 
{in to another for terme of his life, 
ſaving the reverſion to him, if the 
diſſeiſee or his heire releaſe to the 
diſleiſor all the right, &c. this 


cel 


(1) It may not, perhaps, be improper in this place, to attempt a ſhort explanation of ſome words familiar both in the ancient and 


modern law. Siu is a technical term, denoting the completion of that inveſtiturée by which the tenant was admitted into the te- 
nure, and without which no frechold could be conſtituted or pals. It is a word common as well to the French as to the Englith law, 
It is either in deed, which is, when the perſon has the actual ſcifia or poilethon ; or in law, when after a diſcent the perſon on 
whom the lands defcend, has not actually entered, and the poſſeſlion continues vacant, not being uſurped by another. De 
ſeems to imply the turning the tenant out of his fee, and ufurping his place and relation. It has been obſerved in a preceding note, 
that perſons, to avail themſelves of the remedy by affiſe, frequently ſuppoſed or admitted themſelves to be diffeiied, when they 
were not; and that this was called de election, in oppoſition to an atual di. To conſtitute an actual diſleifin, it was ne» 
ceſſary that the difſeifor had not a right of entry; (or, to uſe the old law expreſſion, that his entry was not congeable ;) that rhe prion 
diſſeiſed was, at the time of the diſſeiſin, in the actual poſſelſion of the lands; that the diſſeiſur expelled him from them by tome degree 
of conſtraint or force; and that he ſubſtituted himſelf to be tenant to the lord. Bur how this ſubſtitution was effected, it is difficult, 
perhaps impoilible, now to diſcover. From what we know of the feudal law, it does not appear how a diſſeiſin could be eſſected 
without the conſent or connivance of the lord: yet we find, the relationſhip of lord and tenant remained after the difleiſin. Thus, 
after the diſſeifin, the lord might releaſe the rent and ſervices to the diſſeiſce; might avow upon him; and if he died his heir 
within age, the lord was entitled to the wardthip of the heir. Sce Litt. Seft, 454. and the commentary upon it. It ſhould be ob- 
ſerved, that a diſſeiſin did not diſturb rent iſſuing out of land, the ſeiſin of the rent being confidercd as a ſeparate and diſtinct feita 
from that of the land, 1. Rep. 133. b. A diſcontinuance is the effect of a diſſeiſin, when, on certain events, the perſon diſeiſel as 
loſt his right of entry upon the diſſeiſor, and can only recover by action. The word freehold is now generally uſed to denote an ef 3tc lor 
life, ia oppoſition to an eſtate of inheritance. Perhaps, in the old law it meant rather the latter than the former. It is kno wr: that 
fees were held originally at the will of the lord; then, for the life of the tenant ; that afterwards they were deſcendible e par- 
ticular heirs of the body of the tenant; then, toall the heirs of his body; and that in ſucceſſion of time the tenant had the + nplete do- 
minion or power over the fee, The word freehold always imported the whole eſtate of feudatory, but varied as thar ved. Hence 


we findthe frecholder repreſented the whole fee, did the duty to the lord, and defended the polleſſion againſt firangers. Sce Feud. 

L. 1. tit. 25, I. 2. t. 1. 2. Craig. lib. 2. tit. 2. 1, Inſt. 31. 153. Litt. Set. 59. 279. $92, Britton, cha. 32. and fir Ed. Coke's 

Commentary upon thoſe Sections; and the caſe of Taylor on the demiſe of Atkins v. Horde, 1. Burrows 60. 
(2) Buta common recovery veſts no frechold in deed or in law before execution terved. See Moor 141. 
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Of Releaſes. 


Lib. 3. Sect. 450, 451. 


cel releaſe eft bone, pur ceo que releaſe is good, becauſe hee to 
celuy a que le releaſe ejt fait, avait whom the releaſe is made, had in 
en luy un reverſion al temps del law a reverſion at the time of the 


267 


releaſe fait. 


releaſe made (1). 


ERE Littleton addeth a limitation to the next precedent Section, wiz. that a releaſe 
H of all the right may be good to him in reverſion, albeit he hath nothing in the free- 


hold, becauſe he hath an eſtate in him. 


Tout le droit, &c. Ortitle, intereſt, demand, or the like; and ſo it is if he in 
the reverſion hath an eſtate for life or ia taile in reverſion, as in the like caſe it appeareth in 


the next Section, 


Sect. 450. 


N meſme le maner eff, lou 

leas eft fait a un home pur 
terme de vie, le remainder a un 
auter pur terme de * auter vie, le 
remainder a le tierce en le taile, 
le remainder a le quart en fee, ſi 
un eftranger que droit ad a la 
terre relejſa tout ſon- droit a afſ- 
cun de eux en le remainder, tiel re- 
leaſe eft bane, pur ceo que cheſcun 
de eux ad un remainder en fait 


veſtue en luy. 


IN the ſame manner it is, where 
a leaſe is made to a man for 
terme of life, the remainder to 
another for terme of another 
man's life, the remainder to the 
third in taile, the remainder to the 
fourth in fee, if a ſtranger which 
hath right to the land releaſeth 
all his right to any of them in the 
remainder, ſuch releaſe is good, 
becauſe everie of them hath a re- 
mainder in deed veſted in him. 


ERE is another limitation, that a releaſe is good to him in the remainder, albeit hee 
hath nothing in the freehold in poſſeſſion, becauſe he hath an eſtate in him, as hath 


beene ſaid. 


in both theſe limitations it is to be obſerved, that the ſtate which maketh a man 


tenant to the proecipe, is ſaid to be the freehold, as here the ſtate of tenant for life, and 


not the reverſion in fee. 


Sect. 


ES | Ie tenant a terme de 

vie fort diſſciſie, et puis celuy 
que ad droit (eſteant le poſſeſſion en 
le diſſeiſor releſſa a un de eux 
a que le remainder fuit fait tout 
+ ſon droit, cel releaſe eft void, pur 
ceo que il n'avoit I un remainder en 
fait al temps de releaſe fait, forſque 
tantſolement un droit del re- 
mainder. 


Orſque tantſolement un droit del remainder. 


451. 


UT if the tenant for terme of 
life be diſſeiſed, and afterwards 
he that hath right (the poſſeſſion 
being in the diſſeiſor) releaſeth to 


(Plo. 352.) 


7. E. 4. 13. 14. H. 4 32. b. 
4 E. z. 17. 49. E. 3. 28. caſe 


7. E. 4. 13. 41. E. 3. 7. 17. E. 3; 
54+ 18. E. 2. Tit. Eniric 74. 
3- E. 2. Tit. Entrie 7. 

F. N. B. 207. E. 


one of them to whom the remain- 


der was made all his right, this 
releaſe is void, becauſe hee had 
not a remainder in deed at the 
time of the releaſe made, but 
only a right of a remainder. 


For a releaſe of a right to 


one that hath but a bare right regularly is void ; for, as Litileton hath before ſaid, hee 
to whom a releaſe is made of a bare right in lands and tenements, muſt have either a fre- 
hold in deed or in law in poſleſſion, or a ſtate in remainder or revcrſion in fee or fee taile, 


or for life. 


E azter not in L. and M. nor Roh. nor in Cambr. MISS. 


Sect. 
+ u- ue, L. and M. and Roh. 


Vide Sect. 434 


t en luy added L. and M. and Roh. 


(1) Releaſes may enure four manner of ways. ft, Per mitier le droit, where a perſon is diſſeiſed, and he releaſes to the diſ- 
ſeitor his heir or feoffce. —24, Fer mitter le eftate, viz. when two or more are ſeiſed by a joint title of the fame eſtate, as by a con- 
tract, or by deſcent, as jointenants or coparceners, and one of them releaſes to the other, this enures per iter Pftate.— 3d, Per 
Pelarger, is where the poſſeſlion aud inheritances are ſeparated for a particular time, and he who hath the reverſion or inheritance, 
releaſes to the tenant in poſſeſſion all his right and intereſt, Such releaſe is faid to enlarge his eſtate, and to be equal to an entry and 
feoffment, and to amount to a grant and attorament. —Ath, Per extinguifment, where the releaſce cannot have the thing per mitter ie 
drvit, yet the releaſe ſhall enute by way of extinguiſhment againſt all manner of perſons ; as when the lord grants the ſcigniory to 
his renant, ſuch releaſes abiolutely extinguith the rent, &c. although the releaſe be only tenant for life. Ant. 193. b. and ſee poſt. 273. b. 


G X 


Lib. 3. | Cap. 8. 


BY this it appeareth, that 

as à releaſe made 
of a right to him in rever- 
ſion or remainder, ſhall aid 
and benefit him that hath the 
132 eſtate for yeares, 
ife, or eſtate taile, ſo a re- 
Teaſe of a right made to a par- 
ticular tenant for life, or in 
tale, ſhall aid and benefit him 
or them in the remainder. 

If two tenants in common 
of land graunt a rent charge 
of 408. out of the ſame to 
one in fee, and the grantee 
releaſe to one of them, this 
ſhall extinguiſh but twentie 
ſhillings, for that the graunt 
in judgement of law was ſec- 
verall. (1) So it is if two men 
be ſeiſed of ſeverall acres, and 
grant a rent wt ſupra. But 
there is a diverſitie betweene 
ſeverall eſtates in ſeverall 
lands, and ſeverall eſtates in 
one land; for if one be tenant 
for life of lands, the reverſion 
in fee over to another, if they 
two joyne in a grant of a rent 
out of the lands, if the grantce 
releaſeth either to him in the 
reverſion, or to tenant for life, 
the whole rent 1s extinguiſh- 
ed, for it is but one rent, and 
iſſueth out of both eſtates, and 
ſo note the diverſitie. (2) 


Si le tenant ad le 
fait en ſon poignea plea- 
der. And fo it is in both 
caſes : for albeit he in the 
reverſion or remainder 1s a 


ſtranger to the deed, when 
the releaſe is made to the 


(2. Roll. Abr. 414. Poſt, 275; 8. 
279. b. 285. b. 97. a. Ant. 147 · b. 


197. 


(1. Rep. Mayoe's caſe.) 


25. H. 6. K. 


Of Releaſes. 


Sect. 452, 


ET nota, que cheſ- 

cun releaſe fait 
a celuy que ad un 
reverſion ou un re- 
mainder en fait, ſer- 
vera et aidera celuy 
que ad le franktene- 
ment, auxybien come 
a celuy a que le re- 
leaſe fuit fait, fi le 
tenant avait le re- 
leaſe en ſon poigne * de 
pleader. 


Sect. 452 483. 


A N D note, that 
every releaſe 
made to him which 
hath a reverſion or a 
remainder in deed, 
ſhall ſerveand aid him 
who hath the free- 
hold, as well as him 
to whom the releaſe 
was made, if the te- 
nant hath the releaſe 
inhis hand toplead. 


Sect. 453. 


Ten meſme le man- 

ner + % lou un 
releaſe | ejt fait al te- 
nant pur terme de vie, 
ou al tenant en le 
taile, || ceo urera a 
eux en le reverſion, ou 
a eux en le remain= 
der, auxybien come al 
tenant de franktene- 
ment, et averont auxy 
grand advantage de 
cel, Sils ceo poyent 


monſtre F. 


IN the ſame manner 


it is where a releaſe 
is made to the te- 
nant for life, or to the 
tenant in taile, this 
ſhall enure to them in 
the reverſion, or to 
them in the remain- 
der, as well as to the 
tenant of the free- 
hold, and they ſhall 
have as great advan- 
tage of this, if they 
can ſhew it. 


tenant, and the tenant for life or in taile is a ſtranger to the deed, when the releaſe is made 
to him in reverſion or remainder, yet ſecing they are privies in eſtate, none of them in 
pleading ſhall take benefit thereof, without ſhewing the fame in court, which is worthy to be 


obſerved 


Ant. eg. a. Hob. 66. 
2. Roll. Abr, 41 e, 


* de pleader not in L. and M. nor Roh. 
cecs not in L. and M. nor Roh. 


+ ef low not in L. and M. nor Roh. 
$ Sc. added in L. and M. and Rob. 


S' ceo poient montre. The one cannot plead the releaſe made to the other 
without ſhewing of it, for that they are privie in eſtate, as hath beene ſaid. The reſidue of 
theſe two Sections needs no explication. 


Se. 


A not in L. and MI. nor Roh. 


(1) If thry grant à rent=charge of 20s. which in law amounts to a rent-charge of 405. as teu grants, for otherwiſe non eſt caſus. 
When tevo tenants in common grant a rent, that is, ſeveral efiates in one land, and yet they are ſeveral grants, therefore quære of this 


diverfity. Plo. Rue. pl. 315. crntra. Lord Nott, MSS, 


(2) For Ploꝛud. in his Quære 315. if tenant for life grunts rent, and the grantee purchaſes the reverfion, the rent remains during the 
Lord Nott. MSS. | 


life of the tenant for life. 


CIT. 
* 


c 


Lib. 3. 


7 TEM, / ſoit 
ſeignior et tenant, 
et le tenant ſort 
difſeiſee, et le ſeig- 


nior releſſa al dis- 


ſeiſee tout le droit 


que il avoit en le ſerg- 
niorie ou en le terre, 
cel releaſe eſt bone, et 
le ſergntorie eft ex- 
tin} : et ceo eft pur 
cauſe del privitie que 
eſt perenter le ſeig- 
nior et le diſſeiſbe. 
Car. ſi les avers le diſ- 


ſeiſee ſoient pris, et 


de eux le dlſſeiſee 


ſuiſt un replevin en- 


vers le ſeignior, il 
compellera le ſeignior 
davowrer fur luy; 
car Sil avower ſur le 
diſſeiſar, donques ſur 
le matter monſire 
Pavowrie abatera, 
car le difſeiſee eff te- 
nant @ luy en di ot et 


en la ley. 


Of Releaſes. 


Sect. 454. 


ALSO, if there bee 

lord and tenant, 
and the tenant be diſ- 
ſeiled, and the lord 
releaſeth to the diſſei- 
ſee all the right which 
he hath in the ſeigni- 
orie or in the land, 
this releaſe is good, 
and the ſeigniorie is 
extinct : and this is by 
reaſon of the privitie 
which is betweene the 
lord and the dillei- 
ſee. For if the beaſts 
of the diſleiſee be ta- 
ken, and of them the 
dificiſee ſueth a re- 
plevin againſt the lord, 
hee ſhall compell the 
lord to avow upon 
him; for if hee avow 
uponthe diſſeiſor, then 
upon the matter ſhewn 
the avowrie ſhall abate, 
for the diſſeiſee is te- 
nant to him in right 


and in law. (1) 


EREUPON may 
bee collected and ob- 
ſerved two diverſities: firſt, 
betweene a ſeigniorie or 
rent ſervice, and a rent charge: 
for a ſeigniorie or rent Er- 
vice may bee releaſed and 
extinguiſhed to him that hath 
but a bare right in the land. 
And the reaſon hereof is, 
in reſpect of the privitie be- 
tweene the lord and the te- 
nant in right; for he is not 
only as tenant to the avow- 
rie, but if hee die his heire 
within age, hee ſhall bee in 
ward; and if of full age, hee 
ſhall pay releefe ; and if he die 
without heire, the land ſhall 
eſcheat. But there is no ſuch 
privitie in caſe of a rent charge, 
for there the charge only lieth 
upon the land. 
The ſecond diverſitie is be- 
tweene a ſeigniorie and a bare 
right to land; for a relcaſe 
of a bare right to land to 
one that hath but a bare right 
is void, as hath beene ſaid. 
But here in the cafe of our 
author, a releaſe of a ſeig- 
niorie to him that hath but a 
right, is good to extinguiſh 
the ſeigniorie. 
Nota, a ſeigniorie, rent, or 
right, either in preſent, or in 


Futuro, may be relcaſed five 


manner of wayes, and the firſt 
three without any privitie. 
Firſt, to the tenant of the 
freehold in deed or in law. 


Sect. 454. 


Secondly, to him in remainder. Thirdly, to him in the reverſion. The other two in re- 
ſpect of privinie : as, firſt, here the lord releatcth his ſcignioric to the tenant being diſſeiſed, 
having but a right, and no eſtate at all: ſecondly, in reſpect of the privitic, without any 
eſtate or right; as by the demandant to the youchee, or donor to the donee, after the donee 
hath diſcontinued in fee, as appeareth hereafter in this chapter. 


Per cauſe de privit it, Sc. Sce for this word ( privitic), Sect. 461. 


Il compellera le ſcignior d avetorer ſur luy, &c. This is regularly true; but 
if the lord hath accepted el of the diſſeiſor, then the diſſeiſee cannot enforce the lord to 
avow upon him, though his beaſts be taken, &c. (2) ; 

If aman hath title to have a writ of eſcheat, if he accept homage or fealtie of the tenant, he 
is barred of his writ of eſcheat; but if he accept rent of the tenant, that is no bar to him, for 
it may be received by the hands of a baylife. [4] But ſome doe hold, that if there be lord and 
tenant, and the tenant be diſſeiſed, and the difleiſee die without heire, the lord accepts rent by 
the hands of the diſſeiſor, this is no barre to him. Contrarie it is, it he avow for the rent in 
court of record, or if he take a corporall ſervice, as homage or tealtie, for the diſſeiſor is 
in by wrong: but if the lord accept the rent by the hands of the heire of the diſſeiſor, or 
of his feoffee, becauſe they be in by title, this ſhall barre him of his eſcheat, which N 5 

Vo 


(1) Here the releaſe operates by way of extinguiſhment. See poſt. 279. b. 
(2) But the opinion or the 48. E. 3. 9. feems to the contrar) 
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(3- Rep. 33. b.) 


Vid. Sect. 451. 


Lib. 10. fol. 48. Lampet's caſe. 


(Poſt. 75. 2. Roll. Abr. 403.) 


SeR. 455+ 


20. H. 6. g. b. 41. E. 3. 26. 
48. E. 3. 9. 2. E. 4. 6. a. 


31. E. 1. Diſcent 17. 26. E. g. 73. 
4. H 6. 21. F. N. B. 144. . 
[4] 7. E. 6. tit, Eicheat. Br. 18. 


(9. Rep. 22. 1. Roll. Abr. 316. b.) 


: becauſe when the tenant pleads the diſſeiſin, to compel the lord to 


avow upon him, x is range that the lord, by his own act of acceptance, ſhould maintain his ayowrv, and deſtroy the feudal contract. 


Gilb. Ten. 64. 65. 


Lib. 3. 


e) 7. H. 4. 17. 3 R. 2 = g 
2 38. 2. H. 4. 8. 6. H. 7. diſſeiſor make a feoffment in fee, 


9. Vide Sect. 556. 


Y). H. 8. cap. 19. 
(Hob. 242.) 


Lib. g. fol. 136. Aſcough's caſe. 


27. H. 8. fol. 4. 32. H. 8. cap. a. 


Lib. 9- fol. 36. Buckual's caſe, 


34. H. 8. Avowrie Br. 113- 


27. H. 8. 4. & 20. Bucknal's caſe 


ubi ſupra. 


Lib. 9. fol. 22. in caſe d'avow” 


rie. 


4. E. 3. 20. 11. H. 7. 4. 21. H. 
16. E. 4. 


7. 40. 
6. R. 2. Reſcou. 11. 
(Ant. 161.) 


10. 


( 
( 


1) 
2) 


34. H. 6. 18. 


Cap. 8. 


bee underſtood of a diſcent or feoffment, after the title of eſcheat accrued : (e) for if the 
or die ſeiſed, and after the diſſeiſee die without heire, then 


- entr. 


Of Releaſes. Sect. 455. 


there is no eſcheat at all, becauſe the lord hath a tenant in by title. And when Littleton 
wrote, the diſſeiſee in the caſe here put, ſhould have compelled the lord to have avowed u 

on him, as Littleton holdeth. But now this is altered by a latter ſtatute of (F) 21 H. 8. For 
whereas by fines, recoveries, grants, and ſecret feoffments, &c. made by tenants to perſons 
unknowne, the lords were put froin knowledge of their tenants, upon whom by order of 
law they ſhould make their avowrie, &c. it is by that ſtatute enacted, that if the lord ſhall 
diſtreine upon the lands and tenements holden, &c. that he may avow, &. upon the ſame 
lands, &c. as in lands, &c. within his fee or ſeigniorie, &c. without naming of any perſon 
certaine, and without making avowrie upon a perſon certaine. Upon which ſtatute theſe 
foure points are to be obſerved. Firſt, that the lord hath till election either to avow according 
to the common law, by force of the ſtatute, by reaſon of this word (may). Secondly, a- 
beit the purview of the act be generall, yet all neceſſary incidents are to be ſupplyed, and 
the ſcope and end of the act to be taken: and therefore, though he need not to make his 
avowrie upon any perſon certaine, yet he muſt alleage ſeiſin by the hands of ſome tenant in 
certaine, within fortie yeares. Thirdly, that if the avowne be made according to the ſtatute, 
everie plaintife in the replevin, or ſecond deliverance, be he termor or other, may have 
everic anſwer to the avowrie that is ſuſticient ; and alſo have aid, and everie other advantage 
in law (diſclaimer only except); for diſclaime he cannot, becauſe in that caſe the avowrie is 
made upon no certaine perſon. Fourthly, where the words of the ſtatute be, if the lord 
diſtreine upon the lands and tenements holden, yet if the lord come to diſtreine, and the 
tenant enchaſe his beaſts which were within the view out of the land holden, and there the 
lord diſtreine, albeit the diſtreſſe be taken out of his fee and ſeigniorie in that caſe, yet is it 
within the ſaid ſtatute ; for in judgment of law the diſtreſſe is lau full, and as taken within his 
fee and ſeigniorie ; and this ſtatute being made to ſuppreſle fraud, is to be taken by equitie (1), 


Sect. 455. 


JTEM, /þ terre ſoit done a un 

home en taile, reſervant al donor 
et a ſes heires un certaine rent, fi 
le donee ſoit diſſeiſie, et puis le 
donor reliſſa al donee et a ſes 
heires tout le droit que il avoit 
en la terre, et puis le donee en- 
ter en la terre ſur le diſſetſor ; 
en ceſt caſe le rent eſt ale, pur ceo 
que le difſeiſee al temps de releaſe 
fait, fuit tenant en droit et en 
la ley al donor, et avowrie a fine 
force covient de eftre fait ſur luy 
per le donor pur le rent aderere, 
Sc. Mes uncore rien de droit 
de terres, ſcilicet, de le droit 
de le reverſion, * paſſera per tiel 
releaſe, pur ceo que le donee a que 
le releaſe eft fait, adonque n'avoit 
riens en la terre forſque tant- 
ſolement un droit, et iffint le 
droit del terre ne puiſſoit + adon- 
ques faſſer al donee per tiel re- 
leaſe. 


E adonques ne added L. and M. and Rok. 


See the following page, Gilb. Diſtr. 189. Lord Raym. 257. 


That is, of neceſſity. 


LSO, if land be given to a man 

in taile, reſerving to the donor 
and to his heires a certaine rent, 
if the donee be diſſeiſed, and after 
the donor releaſe to the donee and 
his heires all the right which hee 
hath in the land, and after the do- 
nee enter into the land upon the 
diſſeiſor; in this caſe the rent is 
gone, for that the diſſeiſee at the 
time of the releaſe made, was 
tenant in right and in law to the 
donor, and the avowrie of fine (2) 
force ought to bee made upon him 
by the donor for the rent behinde, 
&c. But yet nothing of the right 
of the lands, {/cilicet) of the re- 
verſion, ſhall paſſe by ſuch releaſe, 
for that the donee to whom the 
releaſe is made, then had nothing 
in the land but onely a right, and 
ſo the right of the land could not 
then paſſe to the donce by ſuch 
releaſe, 


8 


+ alonques not in L and M. 


Lib. 3. Of Releaſes. 


T te donee art diſſe ts Cc. This is evident by that which hath hcene ſa'd. Butad- 

mit that the donee maketh a feoffment in tec, and the donor releaſe unto him and his heirs 
all the right in the land, this ſhall extinguith the rent, becauſe the lord muſt avow upon 
him, and yet the tenant in tale after the feoſtment hath no right in the land. But the reaſon 
is in reſpect of the privity, and that the [-] donor is by neceſſity compellable to avow upon 
him only; for if he ſhould avow upon the diſcontinue, then it ſhould appeare of his owne 
ſhewing that the reveriion whereunto the rent is incident ſhould be out of him, and conſe— 
quently the avowrie ſhould abate ; and ſo was it [] reſolved 7%. 18. Elis. in the court of 
common pleas in fir Thomas Wat's cate, which I heard and obſerved. And I itrleron faith 


Seck. 456, 457. 


EN meſme le manner et, fi 
leas foit * 4 un pur terme de 
die, reſervant al leſſor et à ſes 
heires certaine rent, 75 le leſſee 
ſoit dliſſesſie, et puis leſſor releſſa 
al leſſee et a ſes heires tout le 
droit que il ad en la terre, et apres 
le l:ffee enter, coment que en ceft 
cas le rent eft extindt, uncore rien 
del dreit de la reverſion paſſera, 
cauſd qua ſupra. 


MES / fort ve- 

ray ſeignior et 
veray tenant, et le te- 
nant fait un feoffment 
en fee, lequel feoffee 
ne unque devient te- 
nant al ſeignior, + % 
le ſeignior releſſa al 
feeffor tout ſon droit, 
Ec. ceſt releas eft en 
tout void, PUr ceo que 
le feoffor ad nul droit 
en la terre, et il ue 
tenaut en droit al 


releaſe 


fe added in L. and M. aud Roh. 


here, that in caſe of the diſſeiſin of fine force, the avowrie muſt be made upon the donee. 

5 of © +; © . > SEL 4 
Uncore riens de droit, Sc. de re ver ſion, SC. Here the diverſitie aforeſaid be- 
twecne the rent ſervice and a bare right to ths land appcarcth. 


Sect. 456. 


IN the ſame manner itis, if aleaſe 

be made to one for terme of life, 
reſerving to the leſſor and to his 
heires a certaine rent, if the leſſce 
be diſſeiſed, and after the leſſor 


releaſe to the leſſee and to his 
heires all the right which he hath 


in the land, and after the lefice 
entreth, albcit in this caſe the 
rent is extinct, yet nothing of the 
right of the reverſion ſhall paſſe, 


cauſa qua ſuprd. 


EREBY the diverſity is made apparent betweene a releaſe of a rent ſervice out of land, 
and a releaſe of right to land, in this Section. 


Sect. 


BUT if there be very 

lordand very tenant, 
and the tenant maketh 
a feoffment in fee, the 
which feoffee doth ne- 
ver become tenant to 
the lord, if the lord 
releaſe to the feoffor 
all his right, &c. this 
is altogether 
void, becauſe the feof- 
for hath no rightin the 
land, and he 1s not 
tenant in right to the 


457- 
ERA. ſeignior 


ef Veray tenant. 

This is to be underſtood 
of a lord in fee ſimple, and of 
a tenant of like eſtate. 

There be foure manner of 
avowries for rents and fer- 
vices, &c. rg. 1. Suter vrerum 
teututem, as in the caſe here 
pur. 2. Super run tene LEM 
in forma previadd, as where 
a leaſe for life, or a gift 
in taile bee made, the remain- 
der in fee. 3. Upon one as 
upon his tenant by the man- 
nor omitting (were); and this 
is when the lord hath a par- 
ticular eſcate in the fcignio- 
rie, and ſo ſhall the donor 


upon 


6 N 
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Vide Sect. 434. 1. H. 3. tit. 
grant. 43. 14. H. 4. 38. 1. 3. 
kol. 29. Ib. 6. 38. Lampet's caie 


uhi ſupra. 

(Ant. 46. Poſt. 348.) 

L*] 10. E. 3. 20 48. E. g. 8. b. 

$i. E. 3. gard. 16. 3. K. 48. 

7. E. 4. 7. 13. E. 4. 1g. 

n] Trin. 18. Elis. u Thoma, 

Wiat's calc in communi ance, 
o 


Vide Afcough's caſe, I. q. fo.135. 
136. 20. II. 6. 9. 2. 1H, 4. 24. 
18. E. 4s» 2+. 26. II 6. avowrie 17. 
9. Elis. Dier 257. 6. H. 7. 11. 
7. E. 4. 24. 20. E. g. avow. 131. 


(9. Rep. 135 b. 22. II. 8. c 19.) 


1 Se. addodin L. and Rl. and Roh. | ; 


Lib. z. Cap. 8. Of Releaſes, Sect. 457. 


47. E. 3. fol. ulimo. 38. II. 6. 23. 


(Doc. Pla. 53.) 


21. H. 8. cap. 19. 
{Poſt. 345+) 


Doc. Pla. 321.) 


22. 7. E. 9-8. 

7. 29. H. 8. tit. avow- 
ie. Br. 111. li. 3. fol. 63. 66. 
Pennant's caſe. 7. H. 4.14 

2. E. 4. 6. 31. H. 6. 46. 
37. H. 6. 29. H. 8. avowric. 
0. Rep. 58. b.) 


4 E. 322. 47+ E. 3. 4. 


P:. H. 8. cap. 19. 


upon the donee, or leſſor % nid“ mes. tenant lord, but only ten- 
upon the leflee, 4. Sur le mat- 7 8 4 , Only tcaant 


ter en la terre, as within his Jo/erment tenant quant as to make the avowre, 


fee and ſeignioriv, As where af avawry faire, et il and hee ſhail never 
the tenant by knights ſer— 


vie lern 21 leute for life ne ungques compellera compell the lord to 
relerving a rent, and die his le ſezgnror d'avower avow upon him, for 


heire within age, the gur- 


deine ſhall avow upon the fur uy, car le Je 87 the lord ſhall 46 wad 
lefiec, /cilicet, ſuper materiam HIIY AVOCA fur le upon the ſeoffee if hee 
preditlam in terris et tene feoffee gi voile. will. 

mentis predicts ut infra — 
dum et dominium ſuum. Now by the ſtatute the very lord may avow, as in lands within his 
fee and ſeigniorie, without avowing upon any perſon in certaine. (1) 

Here appeareth the diverſity betweene a tenant in taile, and a tenant in fee fimple ; for 
albeit tenant in taile make a feoffment in tee, yet the right of the entaile remaine, and ſhall 
deſcend to the iſſue in taile. But avhen the tenant in fee {imple make a feoffment in fee, no 
right at all remaine of his eſtate, but the whole is transferred to the feoffee. 

Alſo the lord is not compellable in that cafe to avow upon the teoffor ; but if he will, as 
T.ittleton here ſaith, he may avow on the feoffeg; but ſo it is not, as hath beene ſaid, in cafe 
of tenant in twle, 

Note a diverſity betweene actions and acts which concerne the right, and actions and acts 
which concerne the poſfeſſion only. For a writ of euſtomes and ſervices lieth not againſt 
the feoffor, nor a releaſe to him thall extinguiſh the ſeigniorie. So if a reſcous be made, an 
athſe mall not lie againſt the feoffor, and him that 3 the reſcous, becauſe the feoffec is 
tenant, and in aſſiſe; the ſurpluſage incroached ſhall be avoided. For theſe actions and acts 
concerne the right; but of a ſeiſin and an avowrie which concerne the poſſeſſion, it is other- 
wiſe, And it the lord releaſe to the feoffor, this is good betweene them, as to the pofleſhon 
and diſcharge of the arrcrages, but the teoffee ſhall not take benefit of it, for that, as hath 
beene ſaid, it extendeth not to the right. But the teottor ſhall plead a releaſe to the feoftee, 
for thereby tle ſeignioric is extinct ; as if leſſec for life doth watte, and grant over his eſtate, 
and the let{or releaſe to the grantee, in an action of waſte againſt the lefice, he ſhall picad the 
releaſe, and yet he hath nothing in the land. And fo in waſteſhall tenant in dower or by the 
courteſie in the like caſe, and the vouchee, and the tenant in a precipe after a feoffment 
made, And ſo in a contra formam collationis. 


Le feoffee ne Wngques devergne tenant. Nota here an excellent point of learn- 
ing, viz. if there be lord and tenant, and the rent is behind by divers yeares, and the tenant 
make a teoftment in fee, it the lord accept the ſervice or rent of the teoffee due in his time, 
he ſhall loſe the arrerages due in the tune of the feoffor; for after ſuch acceptance he ſhall not 
avow upon the feofior, nor upon the teoftee for the arrerages incurred in the time of the 
feoffor. But in that caſe if the teoftor dieth, albeit the lord accept the rent or ſervice by the 
hand of the teoffee due in his time, he fall not loſe the arrerages, for now the law compelleth 
him to avow upon the feollee, (2) and that which the law compelleth him unto, ſhall not preju- 
dice him. 

So it is, and for the ſame reaſon, if there be lord, meſne, and tenant, and the rent due by 
the meſne is behinde, and alter the tenant fore-judge the meine, and the lord receive the ſer- 


-vices of the meſnc which iltue out of the tenancic, he ſhall not be barred of the arrerages 
which iflucd out of the inefnalty ; and fo if the rent be behinde, and the tenant dieth, the ue- 


ceptance of the ſervices by the hand of the heire ſhall not barre him of the arrerages ; for in 
theſe cafes albcit the perſons be altered, yet the lord doth accept the ſervices of him which 
only ought to doe them. (3) 

But as long as the feoftor liveth, the lord ſhall not be compelled to avow upon the feoffee, 
unlefie he giveth the lord notice, and tender vnto him all the arrerages. 

But now by the ſtatute the lord may avow upon the lands ſo holden, as in lands within 
his tee or ſeigniory, without naming ot any perion certaine to bee tenant of the fame, and 


without making ot any avowrie upon any perſon certaine, as hath beene ſaid, which hath 


much altered the common law in the caſes aboveſaid, for the benefit and ſafety of the lord. 
But yet theſe caſes are neceſſary to be knowne (for which purpoſe I. have added them), for 


that the lord may avow ſtill at the common law if he will, 


Seat. 


(1) On the continuance of rhe right of the entail in the tenant in tail after a feoffment made by him, ſee. the caſe of lord Shefe!d 


v. Radcliffe, Hob. 334. aud fee Duncombe v. Wingheld, ibid. 252. 


(2) For the lord could not introduce the heir into the feud contrary. to the expreſs alienation of the anceilor, Gilb. Ten. 67. 
(3) By acceptance of rent from the aſſignee, the lelſor loſes his action of debt againſt the firſt leflee, but he may ſtill maintain un 
ation of covenant againſt him. 1. Saund. 240. 241. 2. Saund. 302, 


| 4 . 3 „ „ . r N . 
P ²˙¹·-mMͤ' MIO OT IOL Ss COD 35 DEL | K „ | 


wiſh aa, 


N 


* 


«IS o 


TCC 


. LE os ; FF Re, Ce: | ed 7 


r 


ae 


8 „ 1 * 
e 
% = 2 _ F 


* * 6 > al 5,” 


Lib. 3. 


UTERMPENT eſt lou le veray 

tenant ef dijſeiſie, come en 
l cas avanidit ; car ft le veray 
tenant que eſt diſſeiſie, tergne del 
ſeignior per ſervice de chivaler 
et moruſt {ſon heire efleant deins 
eze), le ſeipnior avera et ſeiſera 
le garde del heire, et 1ſſint na ura 
my le gard del feoffor que fili 
le feaffment en fee, &c. 1ſſint il e 


graund diverſity enter les deux 


caſes, Ice 


TJTEM, ſ½ un home 

leſſa 4 un auter 
ſon terre pur terme 
d'ans, fi le leſſor re- 
lefſa al leſſee tout ſon 
droit, &c. devant que 
le liſſee avoit enter en 
meſme le terre per force 
de meſine le leas, tel 
releas eſt void, pur ceo 
que le leſſee m avoit 
Pofſeſſion en la terre 
al temps del releas 
fait, mes tantfole- 
ment un droit d a- 
ver meſme la terre 
per force de meſime le 
leas. Mes ſi le liſſee 
enter en meſine la ter- 
re, et ent eit poſſe;jion 
per force de meſme le 
leas, donque tiel re- 
leas fait a luy per le 
Jeoffor, ou per ſn 
heire, eſt * ſufficient a 
luy per cauſe del pri- 
vitie que per force del 
leas eft perenter eux, 


Sc. 


Of Releaſes. 


Sect. 458. 


ſhip 


Sect. 458, 459- 


QTHERWISE it is where the 

very tenant is difſeiſed, as in the 
caſe aforeſaid ; for if the very te- 
nant whois difſciſed, hold of the 
lord by knights fervice and dieth 
(his heire being within age), the 
lord ſhall have and ſeize the ward- 
of the heire, and ſo ſhall he 
not have the ward of the feoffor 
that made the feoffment in fee, 
&c. lo there is a great diverſitie 


betweene theſe two caſes. 
Of this ſufficient hath beene ſaid before. 


Sect. 459. 


ALSO, if a man let- 

teth to another 
his land for terme of 
yeares, if the leſſor re- 
leaſe to the leſſee all 
his right, &c, before 
that the leſſee had en- 
tred into the ſame 
land by force of the 
ſame leaſe, ſuch re- 
leaſe is void, for that 


the leſſee had not poſ- 
ſeſſion in the land at 


thetime of the releaſe 
made, butonly a right 
to have the ſame land 
by force of the leaſe. 
But if the leflee enter 
intotheland, and hath 
poſſeſſion of it by 
force of the laid leaſe, 
then ſuch releaſe made 
to him by the feoffor, 
or by his heire, is ſuf- 
ficient to him by rea- 
lon of the privitie 
which by force of the 


leaſe is between them, 


&c. (1) 


DEYVANT quele 


SC. For before entry the 
leſſee bath but intereſe termi- 
ni, an intereſt of a terme, and 
no poſſeſſion, and therefore a 
releaſe which enure by way of 
enlarging of an eſtate cannot 
worke without a poſſeſſion, (2) 
tor before poſſeſſion there is no 
reverlion; and yet if a tenant 
for twenty yeares in poſſeſſion 
make a leaſe to B. for five 
yeares, and B. enter, a releaſe 
to the tirſt leſſee is good, for he 
had an actuall poſſeſſion, and 
the poſſeſſion of his leſſee is his 
pofleihon. And ſoit is if a mun 
make a leaſe for yeares, the 
remainder for yeares, and the 
firit leflee doth enter, a releaſe 
to him in the remainder for 
veares is good to enlarge his 
eſtate. (3) 


lefjee avoit enter, 


But if a man make a leaſe 
for yeares to beginne preſent- 
lx, reſerving a rent, if before 
the leſſee doth enter the leſſor 
releaſeth all the right that hee 
hath in the land, albeit this 
releaſe cannot enlarge his 
eltite, yet it ſhall in reſpect 
of the privity extinguiſh the 
rent. And 10 it is if a leaſe 
be made to beginne at Michael- 
ms, reſerving a rent, and be- 
fore the dey the leſſor releaſe 
all the right that hee hath in 
the land, this cannot enure ro 

enlarge 


'® bon et added L. and M. and Roh. 


(1) Ou releaſes which operate by enlargement, ſee poſt, 273. a. | 

(2) But this inuſt be underſtood of a leaſe at common law; for if it be ſo framed as to be a bargain and fale under the datute, the poſſeſ· 
wn is inumcdiately executed in the leſſee, ſo that no entry is neceſſary. Sce the note page 71. b. and Cro. Car. 110. 2. Ventris 35. 

(3) By this paſſage it appears, that what fir Edward Coke obſerves a few lines before, that a releaſe which enures by enlargement 
cannot work without à poſleſſion, muſt be underſtood to mean, not that an actual eſtate in poſſeſſion is neceſſary, but that a veſted 
intereſt ſuffices, for ſuch a releaſe to operate upon. By comparing this with what: is ſaid in note 1. 271. b. of the operation of a leaſe 
and releafe, it will be ſeen, that not only eſtates in poſſeſſion, but eſtates in remainder and reverſion, and all other incorporeal heredi- 
taments, may be effectually granted and conveyed by leaſe and releaſe : but it is an inaccuracy to ſay, that the releaſe, in theſe caſcs, 


is in the a&y. 


Poſſelſion, and the tatute. 


i poſe//ion of the hereduamcots 


270 


(Ant. 76. b.) 


12. H. 4. 13. 36. E. 
10. 6. H. 7. 9. 37. 
32. H. 6. 27. 7. E. 6. 
(Poſt. 313. b.) 


3. tit. gard. 
H. 6. 1. 
tit. gard. Br. 


49. E. 3. 28. 3+. H. 6. 8. 
37. H. 6.18. 22. E. 4. 37. 
4. H. . 10. 15. H. 7.14 


22. E. 4. Surrender. $. 
(Polt. 273. a-, | 


(Ant. 46. b.) 


; the right exprethon u, that they are a@ually veſted ip him, by virtue of the leaſe of 


wy 


* 


. 


wh * 4 
e 


2 
Ph Hen © be 2a ft + 
K. JH Seder (+ 


.Palton. 


que de Norwich in communL. 


Lib. 3. 


DI Mich. 29. & 40. Eliz. in 
Scaccarto, tetwecne {ir Henrie 


Worndhouſe and fir William 


Cap. 8. Of Releaſes. Sect. 460. 


enlarge the eſlate but to extinguiſh the rent in reſpect of the privity, as it was reſolved [4] 
in the exchequer, which 1 obſerved. 

A man granteth the next avoidance of an adrorwfon to two, the one of them may before the 
church become void releaſe to the other; tor although the grantor cannot releaſe to then ty 
increaſe their eſtate, becauſe their intereſt is future, and not in poiteltion, yet one of them to 
F 1 gr nguith bis intereſt may releaſe to the other in reſpect of the privity, But atter the church 
42 - Ae come void, then ſuch a releaſe is void, becauſe then it is (as it were) but a thing in action. 
[ei Paſch. 98. Elis. in quare 7 And this was retolved [<] by the whole court of common pleas, which I myſelfe heard and 
impeds per Bennet, "ver; Fever: obſerved. And by contequent in the caſe of Li-+/e/9n, it a leaſe for yeares be made to twa, 
banco. Al, 2-3 040, albeit rhe leſſor befote they enter cannot releaſe to them to enlarge their eſtate, yet one of 
£ them may beſore entry releaſe to the other. 


Mes tantſolement un droit „Sc. Which is not ſo to be underſtood that he hath 
but a naked right, for then he could not grant it over; but ſeeing he hath inzereſe termini, 
before entrie, he may grant it over, albcit for want of an actuall poflefſion he is not capable 
of a releaſe to enlarge his oſtate. 


Mes ſi le leſſee enter en meſme le terre, Sc. This is evident. And herein 
note a diverſity betweene a leaſe for life, and for yeares, for before the leſſee for yeares enter, 
a releaſe cannot be made unto him: but if a man make a leaſe for life, the remainder for life, 
and the firſt leſſee dieth, a releate to him in the remainder and to his heires is good before het 
doth enter to enlarge his eſtate, for that he hath an eſtate of a freehold in law in him, which 


Ft + + AOW» 
Pl. Com. 423. 


25. Z. 9.53.-91. E. g. 


Coulir mat. 14. 31. AI TI. 23. 


21. H. 6. 37. 2. E. 4. 6. b. 
7. E. 4. 27. 3. E. 4. 16. 
29. H. 6. Releaſe 6. 


(5. Rep. 13. 2. Sid. 163. Ant. 47. 


Cro. Jac. 169.) 


may be enlarged by releaſe before entrie, 
And where our author ſpeaketh only of a leſſee for yeares, the ſame law it is of a tenant 
by ſtatute merchant or ſtaple, or tenant by eleg:, or the like, 


2Y theſe two Sections 
is to be obſerved, a 
diverſity between a te- 
nant at will, and a te- 
nant at ſufferance ; for a 
releaſe to a tenant at 
will 1s good, becauſe be- 
tweene them there is a 
poſiettion with a privity ; 
but a relcaſe to a te- 
nant at ſuſterance is void, 
becauſe he huth a poſſeſ- 
ſion without privity. As 
if leſice for ycares hold 
over his terme, &c. a re- 
leaſe to him is void, for 
that there is no privity 
betweene them; and fo are 
the books that ſpcake of 
this matter to be under- 


food. (1) 


Sed contrarium 
tenetur, Sc. This 
is of a new addition, and 
the booke here cited ill 
underſtood, for it is to be 
underſtood of a tenant 
at ſufterance. 


Seck. 460. 


EN meſme le maner 

, come il ſemöle, 
ou leaſe off fait à un 
home a tener de le 
leſſor a ſa volunt, per 
force de quel leas le 
leſjee eit poſſeſſion : ſi le 
leſſor en ceſt cafe fait 
un releas al leſſee de 
tout fon droit, Sc. ceſt 
releas eft aſſets bon 
pur le privity que eſt pe- 
renter eux ; Car en Vain 
ferra de faire eſtate per 
un liverie de ſciſin a 
un auter, lou il ad poſ- 
Serum de maeſines les 
tenements per le leas 
7e mefme celuy devant, 


Se. 


* Sed contrarium te- 


netur, P. 2. Ed. 4. per 
touts les juſtices. 


N the fame manner 

it is, as it ſcemeth, 
where a leaſe is made 
to a man to hold of the 
leflor at his will, by 
force of which leaſe 
the leſſee hath poſſeſ- 
ſion: if the leſſor in this 
caſe make a releaſe to 
the leſſee of all his 
right, &c. this releaſe 
is good enough for the 
privity which is be- 
tweene them; for it ſhall 
bee in vaine to make an 
eſtate by a livery of ſei- 
ſin to another, where he 
hath poſſeſſion of the 
ſame land by the leaſe of 
the ſame manbefore, &c. 

But the contrarie is 
holden, Paſch. 2. E. 4. 
by all the juſtices. * 


Sect. 


This paragraph is not in L. and M. nor Roh. 


(r) A tenant at will is he who enters and enjoys the land by the expreſs or implied conſent of the owner, without there being any obli- 


tation on the part either of the leſſor or leffec to continue it for any certain or determinate term. Atenant by fufferance is he who, 


having entered and obtained poſſeſſion by title, continues the poſſeſlion, after his title 1s ended, by the laches of the leſſor. The former 


is in by the conſent of the owner of the lands; this creates a privity between them. A tenant by ſuflerance is in only by the laches of 
the owner ; fo that there is no privity between them. Both theſe eſtates differ from that of a tenant from. year to year, the tenant of 
which may determine it at the end of any ycar; but after a new year is begun, the tenure cannot be determined either by the leſlor or 
Ice till the end of the year. Sce 1. lord Raymond, 597. 706. 2. Salk. 413. 3. Salk. 222. If a perſon holds by leafe, and the 
term expires, the leaſe itſelt is notice gt the expiration of the term, and the leifor may enter on the leſſce without further notice, unleis 


under the 4. Geo, 22 legt. 1. in which cate there muſt be a previous demand in writing. Where the tenant holds 
to the cultom of the 


tor double rent a a | | 
by will, the Tolern determinations are, that there muſt be a previous notice; but this notice varies according 
place, and the nature of the hereditaments in Icaſe. 
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Lib. 3. Of Releaſes. Sect, 461, 462, 271 
Sect. 461. 


MES bu home de BUT where a man of DE Ja tefle de- vide Sa. 68. 
de ja teſte demeſne his owne head oc- meſne occupia. . Ant. 67. 
occupia terres ou tene- cupieth lands or tene- He? doth nor ſay, de /a tefee 


: . demeſne enter, &c. fo us this 
ments a la volunt celuy ments at the willof him is to bee underſtood of a 


que ad * le franktene- which hath the free- tenant at ſufferance, . 


$ 5 7 where a man commeth to 
ment, er tiel occupier hold, and ſuch OCCUPILET the poſſeſſion firſt lawtully, 


ne claima riens forſque claimeth nothing but at and holdeth over. 
a wolunt, &c. fi celuy will, &c. if hee which () For if à man en- (% Temps I. 8. tit. tenant 3 


i treth into land of his 

que ad le franktene- hath the freehold will owne wrong, and 25 18 F. = boy Pa > C 2 2 
ment voile releaſer tout releaſe all his right to 8 his words to AC, 8... 34, KS ibid." 07; 
| . . old it at the will of the 12- A. 21. 13. E. 3. All. 98. 
an droit al occupier, the occupier, Kc. this owner cannot qualifie his b hs OG 


Se. tiel releaſe eſt void, releaſe is void, becauſe wrong, but hee is a dif- 7 Aal. Abr. 662. TOR. 277.) 
pur ces que nul privitie there is no privitie be- many ARA as N ae 

20 Or 1 
eft perenter ex per leaſe tweene them by the the owner conſented there- 


fait al occupier, ne per leaſe made to the occu- unto, then hee is a te- 


. nant at will, and that 
auter manner, Se. Pier, nor by other man- way alſo the releaſe 5s 
ner, &c. good. But there is a di- Vide 2. part of the Infticutes, 


verſitie when one com- Marlb. cap. 16. 10. E. 4.9 1c. 
meth to a particular eſtate in land by the act of the partie, and when by act in law; (1, Roll. Abr. 861, Ant. 56. a.) 


or if the gardein hold over, he is an abator, becauſe his intereſt came by act „, {Gree rho Af Mn Po a4 Ca5 21.04 2 4 
t it Sf , 5 y * 17 in law, 4 FED EY 44. £2) ad 1 GOL O4 Ss» TT 


Nul privitie. Privitie is a word common aſwell to the Engliſh as to the French, Old NB. 117. 137. Lib. 3. fo.2g. © 27/4 PR. 
and in the underſtanding of the common law 1s fourefold, Walker's caſe. Lib. 4. lol. 153. 

1. As privies in eſtate, whereof Littleton here ſpeaketh ; as betweene the donor and Vida Set 
donee, leſſor and leflee, which privitic is ever immediate. +454 

2. P'rivi ies in bloud ; as the heire to the anceſtor, or betweene coparceners, &c, (8. Rep. 42. b.) 

3. P rivies in repreſt ntation; ; us exccutors, &Cc. to the teſtator, 

And fourthly, privities in tenure ; as the lord and tenant, &c, which may be reduced to 
two generall heads, privics in deed, and privics in law, 


(Ant. 242. a.) 


Sect. 462, 463. 
JT E M, fi home en- ALSO, if a man en- ERE is a queſtion 42. E. 4."12. b. 15-E. 4 


moved, and the reaſons 9. H. 7. Pa 
feaffe auiers Hines feoffe other men of both ſides ſhewed, and as Vide Sect. 302. 176. 340. 
de [a terre ſur CO71JN- of his land upon con- it huth. beene obſerved, the +; Armani, — 


. t 
dence, et al entent de fidence, and to the in- latter opinion is che better, 


erformer ſa darreine tent to performe his hs Fo rn f eee, LEY ><, "4 AS; +; on * 
walunt, et le feoffer laſt will, and the feof- // ferra eien 1 F. b. 5 Hl. 5. fal. als 2 £5525, 
cccupiaſt meſme la terre for occu leth the ſame fer la ley que le feoffer ICE i. Z yarns 
a la welunt de ſes fes land at the willof his git maintenant occupie 2. , e 
fees, et puis les Jeg fęoffees, and after the }, terre a la volunt de les A. . . 7 


* . 1 3 
£ 7 * . — 
fees reef} one per lour feoffees releaſe by feof CES, For intendments Sed. gg. 100. W's 37 7 57. . e e. 


fait a tour feof or tout their deed to their of law mentioned by our au- 40b. 440. 
four droit, Sc. ceo feoffor all their right, thor, {ee the Section in the 


; margent. 
ad. e Un queſtion, 2 &c. this hath beene a Here is to bee obſerved the 33. H. 6. Subpena 22. 1. H. y. 


i releaſe fort bin queſtion if ſuch releaſe intendment of law, that 3 37. H. 6. 36. 12. 1. 4. 4. 
cu nom. Et aſcuns gut be good or no. And when a feoffment is made to a f NN an Mar. 414. Dux. 
; future uſe, as to the perfor- (Ant. Es fm ad © 


dit, gue iel releaſe ſome have ſaid, that mance of his laſt will, the 
tcoftces 


* ext added L and M. and Roh. 


(1) This is tobe underſtood when there is no particular eſtate in the land; but if there be a term in , and one enters claiming the 
term, he thali not be a difleifor, but an action of debt or waſte ſhall be againſt hun, and one may be executor die {cz tort of a term. 
3 N 38. 

(2) P. 9. Car. C. B. on the argument of the caſe of Blundell or Baugh, common ly called the Earl of Nutiingham's caſe, juſtice 
Burclay faid, that he whom lor. Jute ealls in this place an abator, mul be take! for à dliſſtiſor, as he had at: tal Pofſifjion by the 
Poſe ion of the guardian. Lord Nott, MSS,—Sce Cro. Ca. 302, Litt. Rep. 372. 1. Vent. 35. $9, 
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Lib. 3. Cap. 8. Of Releaſes, Seca. 463. 


(s. Rep. 58.) feoffees ſhall bee ſeiſed to the pf} voyd, pur ces que ſuch releaſe is void 
uſe of the feoffor and of his LY rt mg p , 
heires in the meane time. nul Priviliè Jut Pe- becauſe there was 0 


renter les feoffees et privitie betweene the 
lour feoffor, entant feoftees and their feof- 
que nul leaſe fuit for, inſomuch as no 


(1. Roll. Abr. 859, Sid. 458. And reaſon would that ſeeing %. . . | 
Dyer. 186. a ) the feoffment is made with- Jait afres t icl feof Icaſe was made after 
out conſideration, and the ment per les feoffees ſuch feoffment by the 


ſeoffor hath not diſpoſed'of the 4 fzoffor, a tener a feoffees to the feoffor, 
prom in the meane time, that 


y conſtruction and intend- lour volunt. Et aj- to hold at their will: 
ment of law the feoffor ought cung ont dit le con- and ſome have ſaid the 


Ipſce etenim leges cupiunt ut 
jure regantur. 


| to occupie the ſame in the . . EI 
35: 22 * meanc time. And fo it is when Frarie, et Ceo per deux contrarie, and that tor 
. the feoffor diſpoſeth the pro- cauſes, two cauſes. 
fits for a particular time in 
r&ſenti, the uſe of the inheri- 
3 ſhall be to the feoffor and Sect. 46 3 0 


his heires, as a thing not diſ- 


poſed of; wherein it is to be Ne ue auant NE is. th 
obſerved, that lands and te- U ft, 8 Q „that when 


* * 2 * 
nements conveyed upon con- trel Jeop ment efl ſuch feoffment is 
fidences, uſes, and truſts, are ſuit ſur confidence a made 25 confidence 


to be ruled and decided, if 7 : 
queſtion groweth upon the Pp erformer la volunt to periorme the will 


confidences, uſes or truſts, by del feoffor, il ſerra in- of the feoffor, it ſhall 


the judges of the law; for fendue per la le p . 
that it appeareth by this and d P r 4 ley p. IF: bee intended by the 


the next Seftion, - they. are le feoffor doit mainte- law, that the feoffor 


2 1— e 7 nant occupier la terre ought preſently to oc- 
Ot the lawes . 
8 awes t 4 la volunt de ſes cupie the land at the 


And it is to be obſerved (as feoffees z e aint 2 will of his feoſſees 


hath beene ſaid) that there is g . , 
a diverſitie betweene a feoft- eft tie! manner de and fo there is the like 


(Ant. 111. b. 112. 4.) ment of lands at this day upon privitie enter eux, ſi- kinde of privitie be- 


confidence, or to the intent come Home fait un tweene 0 
to performe his laſt will, and a te them, as if a 


fo nent to the uſe of ſuch Jeofment as auters, man make a ſeoffment 


perſon and perſons, and of ef ili incontinent ſur to others, and they im- 
ſuch eſtate and eſtates, as hee 1 4 h im 


ſhall appoint by his laſt will : le Feoffment voylent mediately upon the 
for, in the firſt caſe, the land e granteront, que lour feoffment will and 


paſſeth by the will, and not by 55 W's. * 
the feoftment ; for after the te of * cc tera la grant, that their feof- 


feoffment the feoffor was Ferre @ Jour volunt, for ſhall occupy the 


ſeiſed in fee ſimple, as he was Se. . . 
before; but in — latter caſe, Sc land at their will, &c. 
the will purſuing his power is but a direction of the uſes of the feoffment, and the eſtates 
paſſe by execution of the uſes, which were raiſed upon the feoffment ; but in both caſcs 

Lib. 6. fol. 17.18. Sir Edward the feoffees are ſeiſed to the uſe of the feoffor and his heircs in the meane time: and all this 


Clere's caſe. and much more concerning this matter hath beene adjudged. 
Dillon & Fravn's caſe; I. 1. Kc. Note, uſes are raiſed either by tranſmutation of the eſtate, as by fine, feoffment, com- 
fol. 113. 1 mon recoverie, &c. or out of the ſtate of the owner of the land, by bargaine and ſale by deed 


indented and inrolled, or by covenant upon lawfull confideration, whereof you may read 
(a. Roll. Abr. 797. 1. Rep. 129. b. plentifully in my Reports. 
292. b. Stat. 29. H. 8. c. 10. A feoffee to the uſe of A. and his heires, before the ſtatute of 27. H. 8. for money bargaineth 
Plow. 348. 1. Rep. 127. Sid. 26.) and ſelleth the land to C. and his heires, who hath no notice of the former uſe; vet no uſe paſieth 
by this bargaine and ſale, for there cannot be two uſes in gfe, of one and the ſame land; and 
ſecing there is no tranſmutation of poſſeſſion by the terre-tenant, the former uſe can neither 
be extinct nor altered. And if there could be two uſes of one and the ſame land, then could 


not 


(1) Many references have been made, in the foregoing notes, to this part of the work, for ſome obſervations on convevances at 
common law, and thoſe which derive their effect from the ſtature of uſes. It appeared adviſeable to collect them into one continued 
note, that the difference between the two modes of conveyance might appear im a ſtronger light; and to prevent a heceſſity of fre- 
quently repeating thoſe general principles and illuſtrations, which ctherwife muſt have been introduced on every occaſion, where any 
point of this nature ſeemed to require an explanation. On the fame ground it ſeemed adviſcable to anticipate ſome paſſages 
which otherwiſe would have had a place in a ſubſequent part of the notes. Fenfments and grants were the two chief modes 
uſed in the common law for transferring property. The moſt comprehenve detinition which can be given of a feoſſment 
ſcems to be, a conveyance of corporeal hereditaments, by delivery. of the pofleition upon or within view of the bercditamerts 
conveyed. The delivery of the polleflion was made on or within view of the land, that the other tenants of the lord 
might be witneſſes to it. No charter of feofiment was neceſtary : it only ſerved as an authentication of the tramſicten; and 
when it was uſed, the lands were ſuppoſed to be transferred, not by the charter, but by the livery, which ir authenticated. 
Soon after the Conqueſt, or perhaps towards the end of the Saxon government, all eſtates were called fees. The original and 

roper import of the word feoffment is, the grant of a fee, It came afterwards to ſignify, a grant with livery of ſciſin 1 
inheritance to a man and his heirs ; more reſpect being had to the perpetuity, than the teudal tenure of the eſtate granted. In carly 
times, after the Conqueſt, charters of feoffment were various in point of form. In the time of Edward I. they began to be 
drawn up in a more uniform ſtyle. The more ancient of them generally run with the words ded!, concrfſt, or donavi. It was no: till a 
later period that feof avi came into ule. The more ancient feottments were alſo uſually made in conſide ration of, or for, the homage 
and ſervice of the feoffce, and to hold of the feoffor and his heirs. But after the ſtatute guia empiores, teofiments were <br made 
to hold of the chief lords of the fee, without the words pro homario et ſervitio. Sir Edward Coke mentions in page 6. a. that there arc 
eight neceſſary parts in a feoffment, The fifth, fixth, and ſeventh of theſe are not to be found in many of the ancient charters, When 
the land compriſed in the feoffment deſcended from the anceſtor, or by uſage retained the property of the antient bock-land, of not 
being alienable from the Kindred, the antient feoffments were often expreſled to be made with the affent of the feoffor's wife, his 
heir or his heirs. In antient charters there was inſerted a general warranty: in that, the phraſe was much varied. The oath of the 
party was often added to it, and ſometimes a clauſe, that if the feoffor's title was evicted, he thould give other lands of equal value. 
Sometimes theſe clauſes extended to a ſecond eviction; and ſometimes the feoffor obliged himſelf, if he ſhould make default in war— 
ranting the lands granted, to make reſtitution to the feoffee, The proper limitation of a feoftment is to a man and his heirs; but 
feoffments were often made of conditional fees (or of eftate tail, as they are now called) and of life eſtates; to which may be 4 Par 
feoffments of eſtates given in frankmarriage and frankalmoigne. To make the feoſſinent complete, the f.otfor uſed to give the fenllon 
ſeifin of the lands: this is what the feudiſts called inveſtiture. It was often made by fymbolical tradition; but it was always wade 
upon or within view of the lande. When the King made a feoffment, he iſfucd his writ to the ſheriff, or ſome other perſon, to deliver 
ſcifin : other great men did the ſame. This gave riſe to powers of attorney, (Sce the preface to Mr, Madox's Famulare,) 
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not the ſaid ſtatute execute either of them for the uncertaintie. But if A. diſſeiſe one to the (Ant. 22. b. 
uſe of B. and A. doth bargaine and fell the land for money to C. C. hath an uſe; and here 

be two uſes of one land, but of ſeverall natures ; the one, vi. upon the bargaine and ſale te 

be executed by the ſtatute, and the other not. 

Put ſince Litlltlon wrote, all uſes are transferred by act of Parliament Le] into poſſeſſion, 19 27. H. 8. cap. to. 
ſo as the caſe which Lizzleton here puts is thereby altogether altered. Yet it is neceſſarie to (Dr. and Stud. 98. . 
bee knowen, what the common law was before the making of the ſtatute, and may ſerve for | 
the knowledge of the law in like caſe, 


Incontinent fur le feoffment. Aus incontizenti funt in eſe vide“. 


A lour volunt , Sc. Here is implyed, everie tenancie at will is at the will of both 
parties, as before in his proper place hath bcene ſhewed. 


N auter cauſe 
ils allegeont, que 
fo tiel terre vault 
xl. g. per an, Se. 
donque tiel feoffor ſer- 
ra jure en alſiſes et en 
auters enqueſts en 
lees realx, et auxy 
en plees perſonals, de 
quel graund ſum que 
les plaintijes voilent 
counter, Cc. Et 
ces eft per le common 
ley de la terre. Er- 
go, ceo eff pur un 
graumd cauje. Et la 
cauſe , que la ley 
vaet que tiels feof- 
fers et lour beires 
deient occupier, Tc. 
et prender et enjoyer 
touts maner de pro- 
fits, iſues, et reve- 
nues, Ec. ſicome les 
tenements fſueront 
lour meſmes, ſans 
interru/tiom de tes 
Jeaffees, nient ob- 
ant tiel feoffment. 
Ergo, meſme la ley 
done privitie peren- 
ter tiels feoffors et 
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ANOTHER cauſe 
they alleage, 
that if ſuch land bee 
worth fortie ſhillings 
a yeare,&c. then ſuch 
feoffor ſhall be ſworn 
in aſſiſe and other en- 
queſts in plees reals, 
and alſo in plees per- 
ſonals, of what great 
ſum ſoever the plain- 
tiffe will declare, &c. 
And this is by the 
common law of the 
land. Ergo,this is for 
a great cauſe. And the 
cauſe is, for that the 
law will that ſuch fe- 
oFors and their heires 
ought tooccupie,&c. 
and takeand enjoyall 
manner of profits, iſ- 
ſues, & revenues, &c. 
as if the lands were 
their own, without in— 
terruption of the feof- 
fees, notwithſtandin 
ſuch feoffment. Ergo, 
the ſame law givetha 
privitie between ſuch 
teoFors and the feof- 


fees upon confidence, 


M the ſtatute of 2. H. 58. 

cap. 3. ſtatute 2. it is eu- 
acted, that, in three caſes, he 
that paſſeth in an enqueſt, 
ought to have lands and tene- 
ments to the value of fortie 
ſlüllings, viz. Firſt, upon tri- 
all ot the death of a man. 
Secondly, in plea reall be- 
tweene partic and partic. And 
thirdly, in plea perſonall, where 
the debt or the damages in 
the declaration amount unto for- 
tie markes. (1) And it is worth 
the noting, that the judges 
that were at the making of 
that ſtatute did conſtrue it by 
equitie: for where the ſta— 
tute ſpeakes in the disjunctive 
debt or dammages, they adjud- 
ged that where the debt and 
damages amounted to fortie 
markes, that it was within the 
ſtatute, Forteſceue [/] faith, 
Ubi damna wel debitum in fer- 
ſonalibus aflionibus non excrdunt 
quadraginta marcas monetæ Au- 
glicane, hinc non requiritur, 
9 juratores in afionibus bu- 
Juſmodi tantum expendere poſſint : 
habebunt tamen terram wel red- 
ditum ad walorem competentem, 
juxta diſcretionem juſtitiariorum, 
Sc. And foraſmuch as at the 
time of the making of this 
ſtatute, the greater part of 
the lands in England in 
thoſe troubleſome and dange- 
rous times (when that un- 
happie controverſie betweene 
the houſes of Yorke and Lan- 
caſter was begun) were in 
uſe; and the ſtatute was 
made to remedie a miſchiete, 
that the ſheriffe uſed to return 


les 


Te. not in L. and M. nor Roh. 


(Ant. 136. b.) 


28. H. 8. Dy. fol. 9. 

Vid. W'. 2. cap. 28. L'eſtst. de 
21. E. 1. de juratis ponendis in 
alis, &c, 
Forteſcue 62. a. 
Ant. 157. a.) 


27. El. e. 6. 


9 H. LY fol. 3 
OI Foitelc. cap. 15 


(1) By 32. II. E. inhabitants of corporate towns worth 40 8. in goods, may try felonies in ſoſſions and gaol deliveries for fuch 


towns, and this is not repealed by ſubſequent ſtatutes concerning jurors. 1, Ven. 366. The ath and sth W. and M. c. 24. requires 
that all trials in the courts at Weſtminſter, or before the judges of „i privs, oyer and termin.er, or gaol delivery, or general ſeſlions 
of the peace, muſt be by jurors, cach worth 10 l. per annum, of freehold or copyhold in the fame county, if the trial be in England; 
and by jurors worth 6 1. „r annum, if in Wales; and taleſmen muſt have «1. per annum in England, and 3 l. per annum 
in Wales, excepting firuyers returned propter medietatem lingue.—Bur by the 14th and 15th Ann. c. 16. no hundreders are required 
execpt in proſecutions Criminal, and on penal ſtatutes, becauſe in other caſes the werrre ſhall be de corpore COmmatits. 


— 


A grant, in the original ſignification of the word, is a conveyance or transfer of an incorporeal hereditament. As 
livery of fcilin could not be had of incorporeal hereditaments, the transfer of them was always made by writing, in 
order to produce that notoriety in the transfer of them, which was produced in the transfer of corporeal hereditaments, 
by delivery of the pofleffion. But, except that a feoffment was uſed for the transfer of corporeal hereditaments, and 
a grant was uſed for the transfer of incorporcal herediaments, a feoffment and a grant did not materially differ. Such 
was the original diſtinétion between a feoffment and a grant. But, from this real difference in their /uvjedt matter, a dif- 
ference was ſuppoſed to exiſt in their operation, A feoffment viſibly operated on the % {92 à grant could only opcrate on the 
Tight of the party conveying. Now, as pofletſion and frechold were ſynonymous terms, no perton being conficered to have the 
Fofleflion of the lands but he who had, at leaſt, an eftate of freehold in them; a conveyance which was conſidered as transferring 
the poſſeſſion, muſt neceſſarily be conſidered as transferring an eſtate of freehold ; or, to {peak more accurately, as transferring the 
whole fee. But this reaſoning could not apply to grants; their eſſential quality being that of transterring things which did not lie 
in poſſeſſion; they therefore could only transfer the right; that is, could only transfer that eftate v hich the party had a right to 
convey. It is in this ſenſe we are to underſiand the expreſſions which frequently occur in our law-books, where they deſcribe a 
tcoffment to be a tortions, and a grant to be a rightful, conveyance. Thus, from 2 difference in the quality of the hereditaments 
conveyed by thoſe two modes of conveyance, a difference has been conſidered to exiſt in their poration, A. great part of 
Mr.Knowler”s celebrated argument in the caſe of Tayler on the demiſe of Atkins v. Horde, turns on this diitinciion. See 1. Burr. 92. 
This appears to have been the outline of conveyances at the common law. The introduction of ſes produced a great revo.u- 
non in this reſpect. Without entering into a minute diſcuſſion of the difference between uſes at common law, and uſcs hnce the 
ſtatute of 27. H. 8. it is ſufficient to ſtate the following circumſtances, Uſes at the common nw were, in moſt reſpects, what truſts 
are now. When a fcoffment was made to uſes, the legal eſtate was in the feoffee. He titled the pottethon, did the teudal duties, 
and was, in the eye of the law, the tenant of the fee. The perſon io whote uſe he was ſeiſed, called by the law-writers the 


ceſituy 
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imple men of ſmall or no un- les fooffe 8 Md 
* . CS _ | dg: 
25.H. 7. 13. b. 13. H. 7. 7. b. der! anding - and therefore the te ff G ſur Con for which cau ſes 


3. E. 4. 7· a ſtatute provided, that hee fidence, Sc. pur queux they have ſaid, that 


ſhould returne ſufficient men! cafes ils ont dit, gue ſuch releaſes made by 
and albeit in law the land 


was the feotfees, yet for that Liels releqſes faits fer ſuch feoffees upon 
they had it but upon truſt, and tiels feoffees fur con- confidence to their 


cefty que uſe tooke the whole #£ | N . . 
profits, as our author here fidence a tour Jeoffor feoffor or to his heirs, 


ſaith, and in equity and con- C @ ſes heires, &c. &c. ſo occupying the 
ſcience the land was his, there- int occupantla terre, lands, ſhall bee good 
fore the judges, for advance- 7 77 1 
ment and expedition of juſ- * ſerra afſets bon: et enough: and this is 
rn yo og = DG (a- ceft le melior opinion, the better opinion, as 
gainſt the letter) to cy gue 7 . 
1uſe, and not to the feoftees. (1) come ul jemble, Se. it ſeemeth. 
fn] 3. H. 6. 29. Challeng. 19. I] But note, if a man hath - Quære, Car Ce9 Quscre, for this 


21. H. 6. 3). a treehold pur terme d auter 
(Ant. 287. +.) vie or is Friſe in his wife's Hemôle nul ley @ cet ſeemeth no law at 
right, and is returned on aju- . this day. 


rie, yet if after he be return- 


ea, 205 joe Br his wife die, hee may be challenged ; and fo it is if after the returne - 
the lands be evicted. 


Et ceo eft per le common ley. Here three things are to be obſerved. Firſt, that 
the ſureſt conſtruction of a ſtatute is by the rule and reaſon of the common law. Secondly, 
L127. UH. 8. cap. 10. that uſes were at the common law, Thirdly, that now ſeeing the ſtatute [g] of 27. H. 8. 
cap. 10. which hath beene enacted ſince Liteleton wrote, hath transferred the poflefſion to 
the uſe, this caſe holdeth not at this day ; but this latter opinion before that ſtatute was good 
law, as Littleton here taketh it. 


{8. Rep. 42. b.) Meſime la ley done Privitie, Sc. Hereof it followeth, that when the law gives 
to any man any eſtate or poſſeſſion, the law giveth alſo a privitie and other neceſſaries to the 
ſame : and Liteton concludeth it with an illative, ergo, meſme la iq done privitie, which is 
veric obſervable for a concluſion in other caſes. 

And the (querc) here made in the end cf this Section is not in the originall, but added by 
ſome other, and therefore to be rejected. 

Alfo fince Littleton wrote, the ſaid ſtatute of 2. H. 5 is altered: for where that ſtatute 
limited fortic ſhillings, now a latter ſtatute hath raiſed it to foure pounds, and fo it ought to 
be contained in the venire facias. 

Pl. Com. 332. b. in Delamere's Nota. an uſe is a truſt or confidence repoſed in ſome other, which is not iſſuing out of the 
caſe, and 949. b. Lib. 1. fol. 121, land, but as a thing collaterall, annexed in privitie to the eſtate of the land, and to the per- 
122. 127. 149. inChudleye's caſe. ſon touching the land, /cilicet, that cefly que uſe ſhall take the profit, and that the terre-tenant 
_ 6 wa 58. 42 ſhall make an eſtate according to his direction. So as ceffy gue w/e had neither jus in re, nor jus 
Lib. 5. fol. <4 & 34+ ad rem, but only a confidence and truſt, for which he had no remedie by the common law, 
but for breach of truſt his remedie was only by /a5pena in chancene : and yet the judges, for 

the cauſe aforeſaid, made the ſaid conftruction upon the ſaid ſtatute. 
Now how jurors ſhall bee returned, both in common plees, and alſo in plees of the 
crowne, and in what manner evidence {hall be given to them, and how they ſhall be kept, 
Forteſc, cap. 25, 26, 27. untill they give their verdict, you may read in Fort;/cue, and theretore need not to be here 

| inſerted. 


(Ante 136. b.) 


27. El. cap. 6. 
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Flet. lib. g. cap. 34. T is: s certaine. rule, that 7 TE M. releaſes A LSO, releaſes ac- 


35. H. 7. 14. 22. E. 4. 4 when a releaſe doth enure pa 4 
by way of enlarging of an Jolonque le mat- cording to the 


eſtate, I mg Boo pri fer en fait, aſcun matter in fact, ſome- 
teflor and lefiee, donor and /975 ent laur effect times have their effect 


donce. For if A. make a fer force denlarger by force to enlarge 
leaſe to B. for life, and the Tate celuy à que the ſtate of him to 


le 


Sc. added L. and M. and Roh. + This paragraph not in L. and M. nor Roh. 


(1) See lord Bacon's reading on the ſtatute of uſes, p. 8. accord. edit. 1785. 


— — — 


— 
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erftiey que uſe, had the beneficial property of the lands; had a right to the profits ; and a right to call upon the feoffee to convey 
the eſtate to him, and to defend it againſt ſtrangers. This right at firſt depended on the conſcience of the feoffee: if he with- 
held the profits from the cefluy que wſe, or refuſed to convey the eſtate as he ditected, the feoffee was without remedy, To re- 
dreſs this grievance, the writ of ſubpœna was deviſed, or rather adopted from the common-law courts, bv the court of chaucerv, 
to oblige the feoflee to attend in court, and diſcloſe his truſt, and then the court compelled him to execute it. Thus uſes were 
eſtabliſhed, — They were not conſidered as iſſuing out of, or annexed to the land, as a rent, a condition, or a right of common; 
but as a truſt repoſed in the fteoftee, that he ſhould diſpoſe of the lands, at the diſerction of the cus que uſe, permit him to re— 
ceive the rents, and in all other reſpects have the beneficial property of the lands. Yet an uſe, though conſidered to be neither 
iſtuing out of nor annexed to the land, was conſidered to be collateral to it, or rather as collateral to the poſſeſſion of the feoffces in 
it, and of thoſe claiming t poſſeſſion under them. Hence the difleifor, abator, or intruder of the feoffee, or the tenant in 
dower, or by the courteſy of a feoffee, or the lord eutcring upon the potlefion by eſcheat, were not ſeiſed to an uſe, though the 
eſtatcs in their hands were ſubject to rents common, and conditions. They were conſidered as coming in by a paramount and 
extraneous title; or, as it is called in the law, in the poft, in contradiſtinction from thoſe who, claiming under the feoffee, were 
ſaid to be i the per. Thus, between the feoffee and rftuy que , there was a confidence in the perſon, and privity in eſtate. 
(Sce Chudlergh's caſe, 1. Rep. 120. and Burgeſs and Wheat, 1. Bla. 123.) But this was enly between the fcoflee and ceſiny que 
ſc. To all other perſons the feoffee was as much the real owner of the fee, as if he did not hold it to the uſe of another. He perform- 
ed the feudal duties; his wife was intitled to douer; hi infant heir was in wardthip to the lord; and, upon is attainder, the eſtate 
was forfeited. Toremedy theſe inconveniencies, the ſtatute of 27. H. S. was puſled, by which the pofleſſion was diveſted out of the 
perſons ſeiſed to the uſe, and transferred to the cu que uſe. For by that ſtatute it is enacted, that when auy perſon thall be ſeized 
of any lands to the uſe, confidence, or truſt of any other perſon or perſons, by reaſon of any bargain, ſale, feoflment, fine, reco- 
very, contract, agreement, will, or otherwiſe; then, and in cvery ſuch cate, the perſons having the uſe, confidence, or truſt, 
ſhould from thenceforth be deemed and adjudged in lawful ſeiſin, eſtate, and poſleftion of and in the lands, in the ſame 
quality, manner, and form, as they had before in the uſe. There ſcems to be little doubt, but that the intention 
of the legiſlature, in paſſing this act, was utterly to annihilate the exiftence of uſes, conſidered as d ſtinct from the 
poſſeſſion. But they have been preſerved under the appellation of fre. The courts hefitated much before they allowed them 
under this new name, On the one hand, it had clearly been the intent of the legiſlature to deſtroy them, while they continue 
uſes at the common law; on the other hand, motives of equity, or rather of compaſſion, and the general bent of the nation, 
pleaded ſtrongly in their favour. The latter prevailed. Thus (to uſe the expreflion of lord Hardwicke, 1. Atk. 591.) a ſtatute 
made upon great conſideration, and introduced in a folemn and pompous manner, has had no other effect than to add, at moſt, 
three words to a conveyance. Betides this ;—one of the chief inconveniencics produced by truſts, was, the ſecret method they afforded 
for the transfer of property. The ſtatute intended to reſtore the notoriety of the old common-law convevances. So far from effcf- 
ing it, the exiſtence and transfer of fiduciary, or truſt eſtates has continued. Secret modes of tmurfelring the poſſeſſion itſelf 
have 
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Lib. 3. 
le releaſe eft fait. Si- 


come jeo leſſa certain 
terre a un home pur 
terme des ans, per 
force de que il eſt en poſ- 
ſeſſion, et puis jeo releſ- 
/a a luy tout le droit 
que jeo aye en le terre 
ſans pluis parolx mit- 
ter en le fait, et de- 
liver a luy le fait, 
donques il ad eſtate 
forſque pur terme de 
fa vie. Et la cauſe eſt, 
pur ceo que quant le 
reverſion ou le re- 
mainder eſt en un 
bome lequel voile en- 
larger fer ſon re— 
leas I eſtate le tenant, 
Sc. il navera plus 
greinder eſtate, mes 
en * fiel manner et 
forme ficome ciel 
feoffor fuit ſeifie en 
fee, et volloit per ſon 
fait faire eftate a un 


Of Releaſes, 


whom the releaſe is 
made. (1) As if I let 
certaine land to one for 
terme of yeares, by 
force whereof hee is 
in poſſeſſion, and after 
I releaſe to him all the 
right which I have in 
the land without put- 
ting more words in the 
deed, and deliver to 
him the deed, then 
hath hee an eſtate but 
for terme of his life. 
And the reaſon is, for 
that when the rever- 
ſion or remaynder is in 
a man who will by his 
releaſe inlarge the e- 
ſtate of the tenant, 
&c. hee ſhall have no 
greater eſtate, but in 
{ſuch manner and forme 
as if ſuch leſſor were 
ſeiſed in fee, and by his 
deed will make an e- 
ſtate to one in a certain 


Sect. 465. 


leſſee maketh a leaſe for 


yeares, and after A. releaſeth 
to the leſſee for yeares, and 
his heires, this releaſe is void 
to enlarge the eſtate, becauſe 
there is no privity betweene 
A. and the leſſee for yeares. 


If a man make a leaſe for 


twenty yeares, and the leſſee 
make a leaſe for ten yearcs, 
if the firſt leſſor doth releaſe to 
the ſecond leflee, and his 
heires, this releaſe is void for 
the cauſe aforeſaid. 


For the ſame cauſe, if the 
donce in taile make a leaſe 
for his owne life, and the do- 
nor releaſe to the lefſec and 
his heires, this releaſe 1s yoid 
to enlarge the eſtate, 

And as privity is neceſſa- 
rie in this caſe, ſo privity on- 
ly is not ſufficient. As if an 
infant make a leaſe for life, 
and the leſſee granteth over 
his eſtate with warranty, the 
intant at full age bringeth a 
dum fuit infra &tatem, the 
tenant voucheth his gran- 
tor, who entereth into war- 
ranty, the demandant relea- 
ſeth to him and his heires ; 
here is privitie in law, and 
a tenancie in ſuppoſition of 
law: and yet becauſe hee ix res 
wveritate hath no eſtate, it can- 
not enure to him by way of 
inlargement ; for how can his 
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(Ant. 270. a.) 


(Ant. 264. a. Poſt, 28 ;. b. 
dect. 490. 491.) 
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en certaine forme, et forme, and deliver to ws pun inlarged, that hath 
deliver a luy ſeiſin per him ſeifin by force of ft. 


If a tenant by the courte- 


force de meſme le fait: the ſame deed : if in fie grant over his eſtate, yet 


f en ticl fart ae feof ſuch deed of feoffe Þ* 18 tenant as to an action 


of waſte, attornement, &c, (Ant. g3. 2. 5þ 4. 


fement ne 72 aſcun ment there be not any and yet a releaſe to him and 


parol de enberitance, I word of inheritance, bis heires cannot enure to 
. =: enlarge his eſtate that hath 
donques il ad forſque then he hath but an e- 


ppm no eſtate at all. 
ate pur terme de ſtate for life; and ſo it But if a man make a leaſe 


vie; et Hint 10 e/t en is in ſuch releaſes for yeares, the remainder for 


. | . F lite, a releaſe by the leſſor to 
tiels releaſes faits per made by thoſe in the the 'leſfee tor — be 


l| eux en la rever- reverſion or in the re- his heires, is good, for that he 


1 C it d an e- 
Jon ou en be remain mainder. For if I let hath both a privity and an 


; ſtate; and the releaſe alſo to 
der. Car ſi jeo leſja la land to a man for him in the remainder for lite 


10 1. els Lela: to Roll. Abr. 400. 
terre a un home pur terme of his life, and and his heires, is good allo. (s: Roll, Abe. quo.) 


* : If I grant the reverhon of g. + 
terme de ſa vie, et after I releaſe to him m tenant for life to another {5,042 ** * ber Perfay et 


puis jeo releſſa a luy all my right without for life, now ſhall not I have 4. E. g. 17. a. 7. E. 4 27, 


FRY . - an action of waſte: (2) but 
tout min droit ſauns more ſaying in the re- # © do dhe 4 


plus dire en le releas, leaſe, his eitate is not life, and his heires, now hee (Ant. 54. 2.) 
hath 


* tiei—la, L. and M. and Roh. + V added in L. and M. and Roh. Sc. added L. and M. and Roh. 


ber tu not in L. and MI. nor Roh. 


(1) Here Littleton treats of releaſes which operate by enlargement of the eſtate of the releaſee. To make releaſes operate in 
tis manner, it is neceſlary that the relcaſee, at the time the releaſe is made, ſhould be in actual poſſeſſion of, or ſhould have a 
vened intereſt in, the lands intended to be releaſed ; that there ſhould be a privity between him and the reicaſor ; and that the poſ- 
{efion of the releaſee ſhould be notorious. Hence a tenant by elegit, or ſtatute-merchant, is not capable of a releaſe that is to 
operate by enlargement. But a tenant in dower or by the courteſy are, as they have the notoriety of poſſeſſion, and privity of 
ettate, with reſpect to the relcaſor. See Roll. Abr. 400. 401, and Gilb. Ten. TER: 

(2) Beeauſe no perſon is intitled to an action of waſts, but he who has an eſtate immediate in rema;ader or reverſion, expeCtant 
en the chiate of the perſon commuting waſte, See ant. note 2. to page 218. b. 


— 


3 — 


have been dilcovered, and have totally ſuperſeded that notorious and public mode of transferring property, which the common law 
required, and the ſtatute intended to reſtore; and many modifications or limitations of real property have been allowed, which 
the common law did not admit. An attempt will be made to give the reader a ſuccinct view of theſe points, by fome obſerva- 
tons, Firſt, on the nature of the eſtates of the feoffee and the ceftuy gue w/e, ſince the ſtatute of uſes. Secondly, on the limi- 
tations and modiſications of landed propaty unknown to the common law, which have been introduced under the ſtatute of uſes. 

bizdly, on the mode by which convey:nces to uſes operate. Fourthly, on the doctrine of powers deriving their effect from the 
frarute of uſes. Fifthly, on uſes not executed by the ſtatute. It is to be premiſed, that what is here ſaid of a feoffee to uſes, is 
equally to be underſtood of a releaſee, conuſee, or recoveror, who ſtands ſeiſed to uſes.— I. As to the eftate's of the feofee and the cefluy 
lee ſe the ſtatute unites the poſſeſſion to the uſe, ſo that the very inſtant the uſe is raiſed, the poſſeſſion is joined to it; and the uſe 
aud the poſſeſſion are thereupon junnediately conſolidated, and become convertible terms. Thus, had all uſes been veſted either in 
Polleſſion or in right, no eſtate or inteteſt of any kind could have been left in the feoſſec. But uſes are frequently limited in 
contingency ; to ſerve which, as they come ir , it is neceſlary that there ſhould be a ſeiſin ſomewhere, When this caſe was firſt 
conſidered by the law vers, it was found difficult to diſcover any mode of reaſoning conſiſtent with the ſyſtem generally received on 
the dottrine of uſes, by which that ſcifin could be ſuppoſed to exiſt any Where; or what the preciſe nature of it was, This was 
the great difficulty in Chudleigh's caſe. There the following caſe was put: Suppoſe a feoffment is made to the uſe of 4. during 
his life, remainder to the uſe of his ſons ſuccefively in tail; and, for want of tuch iffue, to the uſe of B. in fee; is there any, and 
what ſeifin, to ſerve the uſes limited to the ſons of 4 # — in whom does that ſeifin exiſt ?—-and how does it operate? Upon this 
2 the judyes ſeem, by the accounts which have come to us of that caſe, particularly fir Edward Coke's and lord chief. juſtice 

opham's, to have held erz; diflerent opinions, All avrced, that to the execution of an uſe under the ſtatute, it was 2 

| | ans 3 : 
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Cap. 8. 


hath the fee ſimple, and ſhall 
puniſh the waſte done af - 
ter (1). 

It is further to be obſerved, 
that to a releaſe that enureth 
by way of enlargement of the 


Of Releaſes. Seck. 465. 
n'eſt my en- enlarged. But if I re- 


ſon eftate 

large. Mes ſi jeo re- leaſe to him and to his 
72 a luy et a ſes heires, then he hath a 
heires, donques il ad fee ſimple ; and if 1 
42 2 1 et ſi jeo re- releaſe to him and to 
leſſa a luy et a ſes his heires of his bo- 
heires de ſon corps die begotten, then hee 
engendres, donques il hath a fee taile, &c. 
7 fee taile, &c. Et And fo it behoveth to 


eſtate, there is not only re- 

uired privity, as hath beene 
Gd, and an eſtate alſo, but 
ſufficient words in law to raiſe 
or create a new eſtate. If a 
man make a leaſe to A. for 
terms of the life of B. and 4 


after releaſe to A. all his right int i covient de e- 


in the land, by this, 4. hath 
an eſtate for terme of his owne 
life; for a leaſe for terme of his 
owne life 1s higher in judge- 


cifier en le fait quel 
eftate celuy a que le re- 


ſpecifie in the deed 
what eſtate hee to 


whom the releaſe is 
made ſhall have. 
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ment of law, than an eſtate for leas eſt fe att avera. 


terme of another man's life, | 
If a feme covert be tenant for life, a releaſe to the huſband and his heires is good, for 
there is both privity and an eſtate in the huſband, whereupon the releaſe may ſufficient! 
enure by way of enlargement (a); for by the entermarriage he gaineth a freehold in his 
wife's right. : 
Tout le droit. vd. Set. 650. 


Pur terme des ans. So it is if a releaſe be made to tenant by ſtatute, ſtaple or 
merchant, or tenant by elegit, as hath beene ſaid ; and ſo likewiſe to gardeine in chivalrie 
which holdeth in for-the — by him in the reverſion of all his right in the land, by this a 
freehold paſſeth for the life of him to whom the releaſe is made, for that is the greateſt 
eſtate that can paſſe without apt words of inheritance, 
If a man make a leaſe for ten yeares, the remainder for twenty yeares, he in the re- 
4. Ke: g. mainder releaſeth all his right to the leſſee, he ſhall have an eſtate for thirty yeares ; for one 
(1. Leo. 30g. 323. Ant. 193. b. chattle cannot drowne another, and yeares cannot be conſumed in yeares. +- 
Mes , jeo releaſe a luy et a ſes Heires, Fc. Here it is to bee obſerved, that 


a Oo „14 44“ > 
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16. H. 6. releaſe 43. 22. E. 2. 
releaſe. Statham. 


(a) 13. H. 4. 6. Stanf. prer. 7. b. 
18. E. 4. . 22. Al. 13. 

11. H. 7. 19. 10, H. 6. 11. 
(Poſt. 299. a» Ant. 270. b.) 


r rr en When a releaſe doth enure by way of enlargement of an eſtate, no inheritance either in fee 
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_ or fee taile, can paſſe without apt words of inheritance. 
dloes. Litt. lib. 3. fol. 68. 69. 


at there 1s a diverſity betweene a releaſe that enureth by way of enlargement of the ſtate 
and by way of mitter eſtate (2); for when an eſtate paſſeth by way of ter Peflate, there 
2:5 - 342+ - ſometime there need not any words of inheritance, As if a joynt eſtate be made to the 


22 EEE --:><huſband and to his wife, and to a third perſon and to their heires, the third perſon releaſeth all 
Lb be ASS 33 


2 


4 his right to the huſband, this ſhall enure by way of mitter Pefate, and not by way of en- 


2 "wg N See before in the chapter of Fee largement of the eſtate, becauſe the huſband had a fee ſimple, and needeth not to have any 


_=_— Simple, g. 


words of inheritance. So it is if the releaſe had been made to the wife. 

(5) 1f there be three joyntenants, and one releaſe to one of the other all his right, this 
enureth by way of mitter Peftate, and paſſeth the whole fee ſimple without theſe words (heires). 
But if there be two joyntenants, and the one of them n—_— all his right to the other, this 
doth not to all > enure by way of mitter Petate, for it maketh no degree, and hee to 
whom the releaſe is made ſhall for many purpoſes be adjudged in from the firit teoftor, and 
this releaſe ſhall veſt all in the other joyntenant without theſe words (heires). 

But if there be two coparceners, and the one relcaſe all his right to the other, this ſhall 
enure by way of Mitter Ueftatr, and ſhall make a degree, and without theſe words (heires) 
ſhall paſſe the whole fee ſimple. And it is to be obſerved, that to releaſes that enure by way 
of mitter eſtate, there mult be privity of eſtate at the time of the releaſe. 

If two coparceners be of a rent, and the one of them take the ter-tenant to huſband, the 
other may releaſe to her, notwithſtanding the rent be in ſuſpence, and it ſhall enure by way 
of mitter Plate, and ſhe may releaſe allo to the ter-tenant, and that ſhall enure by way of 
extinguiſhment : but if ſhe releaſe to her ſiſter and to her huſband, it is good to bee ſeene how 
it ſhall enure. 

Littleton having now ſpoken of releaſes that enure by way of enlargement of the eſtate, 
and of releaſes that enure by way of mitter Peflate, proceedeth to releaſes that enure by way 
of mitter le droit. So as of that which hath beene and ſhall bee ſaid by our author of re- 
leaſes, it appeareth that ſome doe enure by way of enlargement of eſtate, ſome by way of 
mitter ;ſtate, ſome by way of mitter le droit, by way of entric and feoffment, and ſome by 
extinguiſlunent. 

Sect. 


(5) 40. E. 3. 41. 46. E. 3. 
19. H. 6. 33. H. 6. 5. 
10. E. 4 Zo 


10. E. 4. 3. b. 37. H. 8. tit. alie- 
pation. Br. 91. 1. H. 4. 8. 
40, All. 5. 9. Eliz. Dier. 26g. 


(2. Roll. Abr. 409. 10. E. 4.3. b.) 


Vid. Litt. fol. 68. 6g. 
(8. H. 4.8) 
(Poſt. 230. 3.) 


(1) By the releaſe the tenant for life in remainder obtains the immediate remainder in fee, 

(2) Here the releaſe operates by mitter Peftate; which is, where two perſons come in by the ſame feudal contract, as joint-tenants 
or coparceners, and one of them releaſes to the other the benefit of it. In releaſes which operate by this laſt mode, the releo!ce 
being ſuppoſed to be already ſeiſed of the inheritance by virtue of the former feudal contract, and the releaſe only operating 
as a diſcharge from the right or pretenſion of another ſeiſed under the ſame contract, words of inheritance in the releaſe are uſelets 
but where the feleaſe operates by enlargement, the releaſee having no ſuch previous inheritance, and ſiefs being either for life or in 
er they are originally granted, the releaſe gives the eſtate to the releaſec for his life ouly, unleſs it be expretsly made to him aud 

is hcirs, 


— 


neceſſary that there ſhould be a perſon ſeiſed to the uſe ; an uſe in poſſeſſion, reverſion, or remainder ; and a c’ que r/e in offe. From 
theſe politions ſome of the judges in that caſe inferred, that the whole uſe was executed in A. and B. in a manner that lett zothing of the 
antient ſeiſin inthe feoffces ; and that the contingent uſe, when it came in ee, was executed out of the firſt livery, and the original eſtate, 
of the feoffces. Others held, that an actual eſtate in remainder was veſted in the feoffees, to ſerve the contingent utes as they aroſe, But 
both theſe ſyſtems were found to be open to unanſwerable objections. For, with reſpect to the firſt, one of rhe requiſites indiſpen- 
ſibly neceſſary to the execution of an uſe, under the ſtatute, is, that there muſt be a perſon ſeiſed ro the uſe, at the time of the exc- 
cution of it. Now, if the whole original ſeiſin was diveſted out of the feoſſees, there would not, when the lon of A. was born, be any 
perſon ſeiſed to his uſe ;=-or, in other words, there could be no ſeiſin to that uſe. This would make the eſtates limited to the ſons of . 
and all other contingent remainders, void in their creation, for want of a ſeiſin to ſupport them, when they come ix . Wit, 
reſpect to the latter ſyſtem,—it is to be obſerved, that under the limitations upon which the caſe aroſe, A. took an eſtate for life in 
— and B. took an eſtate in remainder in fee ;—and that, previous to the birth of A. 's children, there was no uſe veſted in 
any perſon which ſeparated thoſe two eſtates. Thoſc uſes, therefore, were commenturate to the whole fee, and admitted no opening 
for any intermediate veſted uſe, Beſides, the feoffor neither limited, nor intended to limit, any ſuch intermediate uſe to the feoflecs. 
Thus, on one hand, the objection to ſuppoſing that voii of the old ſeiſin remained in the feoffecs; on the other, the objection to 
ſuppoſing that a 4 uſe or legal eftate remained in them, made it difficult to conceive what eſtate or ſeiſin could be in them, to ferve 
the contingent uſe. To clear up this difficulty it was obſerved, that the poſſeſſion was not executed ky the ſtatute, but in the fame 
manner, and to the ſame extent, in which the uſe was limited. Now, in the caſe we have mentioned, the uſe was limited, and 
conſequently the poſſeſſion executed, to the uſe of A. during his life, remainder to B. in fee, but ſubject to the poſſibility of 4's 
having ſons, and their becoming intitled to the uſe, and conſequently to the poſſeſſion, for an eſtate or eſtates in tail. Thus, during 
the ſuſpence of the contingent us, the feoffees had a pollibility of poſſeſſion, untouched and unatlieted by the ſtatute, as there 5 
| | | n 
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Lib. 3. Of Releaſes. SeQt. 466, 467. 
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Sect. 466. 
ITE NM. aſcuns foits releaſes 


urera de mitter, et veſter le 
droit celuy que fait le releaſe a 
celuy a que le releas eft fait. Si- 
come un home eſt diſſeifi, et il re- 
leſſa a ſon diſſeiſor tout le droit 
que il ad, en ceſt cas le diſſeiſor 
ad ſon droit, iſſint que lou ſon 
eſlate adevant fuit torcious, ore 
per tiel releas il eft fait loyal et 


draiturel. 


ALso, ſometimes releaſes ſhall 

enure de mitter, and veſt the 
right of him which makes the re- 
leaſe to him to whom the releaſe 
is made. As if a man be diſſeiſed, 
and he releaſeth to his diĩſſeiſor all 
his right, in this caſe the diſſeiſor 
hath his right, ſo as where before 
his ſtate was wrongfull, now by 
this releaſe it is made lawfull and 


right. (1) 


T il releſſa Jon a, eiſar „Cc. This releaſe ſo putteth the right of the diſ- 

ſeiſee to the diſſeiſor, that it changeth the quality of the eſtate of the diſſeiſor; for 
where his eſtate was before wrongfull, it is by this teleaſe made lawfull. But how farre, and 
to what reſpects his eſtate is changed, ſhall be ſaid hereafter in this chapter in his proper 
place. 


SeQ. 467. 


BUT here note, that 


ä 


ME S hic nota, 
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que quant home 
eſt ſeiſi en fee ſimple 
d'aſcun terres ou te- 
nements, et un auter 
voile releaſer aluy tout 
le droit que il ad en 
meſmes les tenements, 
i ne beſoigne de par- 
ler de les heires celuy 
a que le releas eff fait. 
pur ceo que il avoit 
fee fumple al temps 
de releas fait, Car ſi 
releas fuit fait a luy 
pur um jour, ou pur 
in beure, ceo ſerroit 
auxy fort a luy en ley, 
come il uſt releas a 
luy et a ſes heres. 
Car quant fon droit 
ftuit ale de Iny a un 
fotts per fon releas 
fans aſcun condition, 


when a man is ſeiſ- 
ed in fee ſimple of any 
lands or tenements, 
and another will re- 
leaſe to him all the 
right which he hath in 
the ſame tenements, he 
needeth not to ſpeake 
of the heires of him to 
whom the releaſe is 
made, for that he hath 
a fee ſimple at the time 
of the releaſe made. 
For if the releaſe was 
made to him for a 


day, or an houre, this 


ſhall bee as ſtrong to 
him in law, as if he had 
releaſed to him and his 
heires. For when his 
right was once gone 
from him by his re- 
leaſe without any con- 


beſoigne a par- 
ler s heres, 
Sc. And the reaſon of 
Littleton hereof 1s, for that 
the diſſeiſor hath a fee ſimple 
at the time of the releaſe 
made. And this appeareth by 
that which hath beene ſaid be- 
fore, ſo as regularly hee that 
hath a fee fimple at the time 
of the releaſe made of a right, 
&c. needeth not ſpeake of his 
heires. 


Car fi releaſe fuit 
fait a luy pur un jour, 


Sc. For the diverſity is be- 
tweene a releaſe of part of the 
eſtate of a right, and between 
a releaſe of a right in part of 
the land. And therefore Lit7:- 
ton here ſaith, that a re- 
leaſe of a right for a day or 
an houre 13 of as good force, 
as if he had releaſed his right 
to him and his heires. Bur 
if a man be diſſeiſed of two 
acres, he may releaſe his right 
in one of them, and yet enter 
into the other. 


Sans aſcun cond:- 
tion, 


et a ſes heires added L. and M. and Roh. 


(Poſt. 280. a.) 


Vide6. E. 3. 17+ 
Deſcent. F. 39. 


(Ant. 232. 


12. K. 4 tit. 


( 1) Here Littleton treats of releaſes which operate by mitter /e droit. Releaſes of this kind muſt be made either to the diſſeiſor, 
1s fehflee, or his Heir. In all thieſe caſes the poſſeſſion is in the relcaſee; the right in the releaſor; and the uniting the right to the 
Potleftion completes tie title of the releaſee : but the different degrees of title in the diſſeiſor, his feoffee, or his heir, give the releaſes 
made to them different operations. They all agree in this reſpect, that no privity is required, or indeed can, from the nature of the 
cate, exiſt between them and the relcaſor. 


—— At. 1 


—_— 


W 


no uſe iz efſe to which it could be executed. The moment the uſe came in c, the feoſſees would de entitled at common law to the 
poſſelſion, to che ute, or, as we ſhould now call it, in truſt for the ceftuy gue , but by the operation of the ſtatute, the poſſeſſion is 
mitantancouſly diveſted from the feoffees, and executed in the ce gue uſe. Thus, by ſuppoling a poſlibility of ſeiſin, but no actual 
f-.tn or uſe to remain in tlie feoſſces during the ſuſpence of the contingent uſe, a ſufficient ſeiſin is provided to ſerve the contingent uſe 
when it comes in ee, without interfering with, or breaking in upon, the legal fee, —Il. With reſpeCt to the limitations and modificas 
tino, landed property, unknown to the common law, which have been introduced under the flatute of uſes , the principal of thele are 
Known by the general appellation of ſpringing or ſecondary uſes. No eftate could be limited upon or after a tee, though it were a 
bate or a qualified fee; nor could a fre or eſtate of freehold be made to ceaſe as to one perſon, and to veſt in another, 
by any common-law conveyance. But there are inſtances where, even by the common law, theſe ſecondary eſtates ſeem to 
have been allowed when limited, or rather when declared, by way of uſe. Sce lenk. Cent. 8. cafe 52. After the ſtatute of uſes, 
the judges ſeem to have long hefitated whether they ſhould receive them. In Chudlcigh's caſe it was ſtrongly contended, that 
it would be wrong to make ** any eftate of freehold and inheritance lawfully veſted, to ccaſe as to one, and to veſt in others 
againſt the rule of law, and that no eftates ſhould be raiſed by way of uſe but thoſe which could be raiſed by livery of ſeiſin at the 
common law,” The courts, however, admitted them. After they were admitted, it was found heceſſary to circumſcribe them 
within certain bounds ; becauſe when an eſtate in fee ſimple is firſt limited, there is no method by which the firſt taker can bar or 
deſtroy the ſecondary cſtate, as it is not affected either by a fine or common recovery. It is now ſettled, that when an eſtate in fee ſimple 
is lunited, a ſubſequent eſlate may be limited upon it, if the event upon which it is to take place be ſuch, that if it does happen, 
ic muſt neceffarily happen within the compaſs of one or more life or lives in being, and 21 years and ſome months over. It was lon 
before the courts agreed upon this period. In the late caſe of Backworth v. Thirkill, lord Mansfield mentioned that it was not ſented 
till his time. It is obſerved in note 6. to p. 20. a. that this period was nat arbitrarily preſeribed by our courts of juſtice with reſpect to 
the limitation of perſonal eſtates, but Wifely and rcaſonably adopted in analogy to tlie cafes of frechold and inheritance, which cannot 
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(6. Rep. 62. a. Poſt. 297. 3. 
300. b.) 


Rot. Parliament 18. H. 6, 
num. 29. Ap. Gwilliam's caſe. 
10. E. 3. cap. 2. 3. H. 7. f. 6. 


(2. Roll. Abr. 300.) 


Cap. 8. 


Of Releaſes. 


Sect. 468, 469. 


tion, Sc. Herein is imply- Sc. a celuy que ad fee dition, &c. to him that 
ed two diverſities : firſt, be- imple, il eſt ale a hath the fee ſimple, it 


tweene the quantity of the e- 
ſtate in a right, and the qua- 


Fouts jours. 


is gone for ever. 


lity thereof; for albeit the difleiſce cannot releaſe part of the eſtate, as hath beene ſuid, yet 
may he releaſe his right upon condition, as here it appeareth by Liitleton, [e] and it agreeth 


with our bookcs. 


Alfo here is another re betweene a right, whereof Liſleton putteth his caſe, which 
is favoured in law, and a condition created by the party which is odious in law, for that 
it defeateth eſtates. And therefore if a condition be releaſed upon condition, the releaſe is 


good, and the condition void, 


What things may be done upon condition, is too large a matter to handle in this place, 
our author having treated of Conditions before: only to give a touch of ſome things omitted 


there, ſhall ſuffice. 


An expreſſe manumiſſion of a villeine cannot be upon condition, for 


once free in that caſe, and ever free; alſo an attornment to a grantee _ condition, the 


condition is void becauſe the grant is once ſettled, 


But this is to be underſtood of a condi- 


tion ſubſequent, and not of a condition precedent ; for in both thoſe caſes, the condition 
precedent 18 good. But letters patents of denization made to an alien, may be either upon 
condition ſubſequent or precedent ; and ſo may the king make « charter ot pardon to a man 


of his life upon condition, as is aboveſaid, 


Sect. 


S lou * home ad un reverſion 
en fee ſimple, ou un re- 
mainder en fee ſimple, al temps 


de releas fait, la il voyle releaſer 


al tenant pur terme d'ans, ou pur 
terme de vie, ou al tenant en le 
taile, il covient a determiner le- 
ftate que celuy a que le releas ef} 
fait avera fer force de meſme le 
releas, pur ceo que tel releas en- 
urera pur enlarger I eſtate de ce— 


luy a que le releas eft fait. F 


468. 


UT where a man hath a rever- 

ſion in fee ſimple, or a remain - 
derin fee fimple, at the time of the 
releaſe made, there if he will re- 
leaſe to the tenant for yeares, or for 
life, or to the tenant in taile, hee 
ought to determine the eſtate 
which he to whom the releale is 
made ſhal have by force of the ſame 
releaſe, for that ſuch releaſe ſhall 
enure to enlarge the eſtate of him 
to whom the releaſe is made. (1) 


Of this ſuſhcient hath beene ſaid before. 


Sect. 


Es auterment eft los home 

ad forſque droit a la 
terre, et nad riens en le re- 
verſion ne en le remainder en 
fait. Car fi tiel home releſſa tout 
fon droit à un que oft tenant de 
le franktenement, tout ſon droit 
eſt ale, coment que nul mention 


469. 


UT otherwiſe it is where a man 


hath but a right to the land, 
and hath nothing in the reverſion 
nor in the remainder in deed. For 
if ſuch a man releaſe all his right 
to one which is tenant in the free- 
hold, all his right is gone, albeit 
no mention be made of the heires 


ſoit fait de les heires celuy a of him to whom the releaſe is 

| * le releas eſt fait. Car ji jes made. For if I let lands to one for 

a terres | a un home pur terme terme of his life, if I after relcaſe 

| de 

* home—1un, L. and M. and Roh. + &c. added L. and M. and Roh. 


+ or tenements added I., and M. and Roh. 


(1 ) All releaſes per mitter le droit alſo agree in this, that words of inheritance are not neceſſary in releaſes which operate by iter 
le droit; as the diſſeiſor, to whom, or to whoſe feofſce, or heir, that releaſe is made, acquires the fee by the diſſeiſin, and therefore. 
cannot take it under the releaſe. In this reſpect they differ from releaſes by enlargement. 


_— 


— 


be limited by way of remainder, fo as to poſtpone a complete bar of the entail, by finc or recovery, for a larger ſpace. The ſame 
analogy has been obſerved with reſpect to theſe ſecondary fees, when limited upon an eſtate in fee fimple, But the reaſon which in- 
duced the courts to adopt this analogy, with reſpect to theſe eftates when limited upon an eftate in fee ſimple, does not hold 
when they are limited vpon or after an eſtate in tail; becauſe, when they are limited upon or alter an eſtate in tail, the tenant in 
tail, by ſuffering a common recovery before the cent takes place, bars or defeats the lecondary eſtate, and acquires the fee ſimple 
abſolutely diſcharged from it. Sce Page v. Haywood, 2. Salk. 570. And fee 1. Lev. 35. Goodman v. Cook, 2. Sid. 102. Hence 
if the ſecondary eſtates we are ſpeaking of, are limited upon or after an cſtate in tail, they may be limited generally, without reſtrain- 
ing or confining the event or contingency upon which they are to take place, to any period, Thus, if an eſtate be limited to A. and his 
heirs; and if B. (a perſon in gfe) dies, without leaving any iſſue of his body living at the time of his deecuſe; or having ſuch iffue, if all 
of them die before any of them attain the age of 21 years, then to C. and his heirs ; here the limitation to C is limited after a previous li- 
mitation in fee ſimple ; and it is a good limitation, becauſe the event upon which it is to take place, inuſt, if it does take place, neceſſarily 
take place within the period of a life in being, and 21 years and a few months. But if the eſtate were limited to A. and his heirs ; and 
after the deceaſe of B. and a total failure of heirs or heirs male of the body of B. to C. and his heirs ; here, as the ſecondary uſe is limited 


after a previous limitation in fec ſimple, and the event on which the fee limited to C. is to take place is not ſuch as muſt neceffarily hap- 


pen within the 3 we are ſpeaking of (for B. may have iſſue, and that iſſue not fail till many years after the expiration of 2 1 years 
after B,'s deceaſe), the limitation to C. and his heirs is void. But ſuppoſe the eſtates were limited to A, for life, then to truſtees and 
their heirs during his life, for preſerving contingent remainders; then to A.'s firſt and other ſons ſucceſſively in tail male; with ſeveral 
remainders over; with a proviſo, that if B. dies, and there ſhould be a total failure of heirs or heirs male of his body, the uſes limited 
to A. and his ſons, and the remainders over, ſhall determine, and the lands remain and go over to C. and his heirs ; here the limitation to C. 
and his heirs is limited upon or after previous limitations for life, or in tail; and the event upon which it is to to take effect, may poſſibly 
not happen till after a period of one or more life or lives in being, and a1 years. But fo faras it is limited on an event which may happen 
during the continuance either of one or more life or lives in being, it is withinthe bounds we have mentioned] and ſo far as it is limited upon 
an event which may happen during the continuance of the eftate of the tenauts in tail, or after them, the ſicſt tenant in tail in . ; 
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Lib. 3. Of 
de ſa vie, fi jes puis releaſe a luy 


pur enlarger ſon eſtate, il covient 
que jeo releſſa a luy et a ſes heires 
de ſon corps engender, & ou a luy et 
a ſes beires, ou per ttels parols, A aver 
et tener a luy et a ſes heires Þ de 
fon corps en gendres, Þ ou a les 
heires males de fon corps engendres, 
ou tiels ſemblables eſtates, ou au- 
trement il nad pluis greinde eſtate 
que il avoit adevant. 


all is requiſite. 
freehold, albeit there be no privitie. And fo 


doth actually enter, is good. 


ES ji men tenant a terme de 
vie leſſa meſme la terre ouſter 
a un auter pur terme de vie de fon 
leſſee, le remainder a un auter en 
fee, ore ſi jeo releſſa a celuy a que 
mon tenant leſſaſt pur terme de vie, 
& ceo ſerra barre a touts jours, co- 
ment que nul mention ſoit fait de 
ſes heires, pur ceo que al temps de 
releaſe fait jeo avoy nul reverſion, 
mes tantſolement un droit d'aver 
la reverſion. Car per tiel leas, et 
le remainder ouſter, que mon te- 
nant fiſt en ceo cas, mon reverſion 
uit diſcontinue, || Sc. et tiel re- 
leaſe urera a celuy en le remainder, 
dauer advantage de ceo, auxibien 
come al tenant a terme de vie. 
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Releaſes. 


to him to enlarge his eſtate, it be- 

hoveth that I releaſe to him and 

to his heires of his body engen- 

dred, or to him and his heires, or 

by theſe words, To have and to 

hold to him and to his heires of 
his bodie engendred, or to the 

heires males of his bodie engen- 

dred, or ſuch like eſtates, or 
otherwiſe hee hath no greater 
eſtate than hee had before. 


it is if a diſſeiſor make a leaſe to A. and his 


heires during the life of B. and A. dieth, a releaſe by the diſſeiſee to his heire, before hee 


Sect. 


470. 


UT if my tenant for life let- 
teth the ſame land over to 
another for terme of the life of 
his leſſee, the remainder to ano- 
ther in fee, now if I releaſe to him 
to whom my tenant made a leate 
for terme of life, I hall bee barred 
for ever, albeit that no mention 
be made of his heires, for that at 
the time of the releaſe made I had 
no reverſion, but only a right to 
have the reverſion. For by ſuch a 
releaſe, and the remainder over, 
which my tenant made in this caſe, 
my reverſion was diſcontinued, 
&c. and this releaſe ſhall enure to 
him in the remainder, to have 
advantage of it, aſwell as to the 
tenant for terme of life (1). 


ITTLETON having before ſpoken of releaſes which enure by way of enlargement, by 
way of mitter Peftate, and by way of mitter le droit, here ſpeaketh ofa releaſe of a right which 
in ſome reſpects enureth by way of extinguiſhment; as in this caſe which Littleton here putteth, | 
the releaſe to the leſſee of the leſſee doth not enure by way of mitter le droit, for then ſhould 
he have the whole right, but as it were by way of extinguiſhment, in reſpect of him that made 
the releaſe, and that it ſhall enure to him in the remainder, which is a qualitie of an inheritance 


extinguiſhed. 


Sect. 470. 


A Un que e/t tenant de franktenement. Here it appeareth, that to a releaſe of (Ant. 265.) 
a right, made to any that hath an eſtate of freehold in 2 or in law, no privitie at 

As if a diſſeiſor make a leaſe for life, if the diſſeiſee releaſe to the leſſee, 
this is good, and directly within the rule of Littleton, becauſe the leſſee hath an eſtate of 


(Poſt. 327.) 


(Poſt. 279.) 


275 


* oz not in L. and M. nor Roh. 


: + males added L. and M. and Roh. } ow a les heires males de ſon corps engendres 
not in L. and M. nor Roh. 


$ ceo—peo, L. and M. and Roh. $ Cc. not in L. and M. and Roh. 


0) Here Littleton ſhews the operation of a relcaſe per mitter le droit, when made to the feoſſee of the diſſeiſor. The feoffee is 
in by title; his eſtate cannot be diveſted, or diſaffirmed, but by an act equal to that which created it. A releaſe does not affect his 
poſſeſſion or title, but diſcharges it from the right of the releaſor; ſo that whether the whole fee is in the feoffee, or carved out into 
particular eſtates, it remains unaltered by the releaſe, except as it is diſcharged by it from the right of the releaſor- 


1— 


ſuffering a recovery, before the event happens, may bar the limitations over, and thereby acquire an eſtate in fee ſimple; and therefore the 
limitation over to L. and his heirs, is good. —III. With reſpect to the mode by which conveyances to uſes operate. It 1s to be obſerved, 
that to raiſc an uſe under the ſtatute, the poſſeſſion or ſeiſin to ſerve the uſe muſt be in ſome perſon diſtinct trom the ceftuy que w/e ; 
the ſtatute requiring that the perſon ſeiſed to the uſe, and the perſon to whom the uſe is limited, ſhould be different perſons ; ſo that if the 

fleflion is conveyed, and the uſe limited to the ſame perſon, atleaſt if the uſe is limited in fee ſimple, that is not an uſe executed 
y the ſtature, but the party is in by the common law. For the ſtatute of uſes mentions thoſe caſes only, where ** any perſon 
or perlons ſtand ſeiſed to the uſe of any other perſon or perſons.” Thus, in the cafe of Jenkins v. Young, Cro. Car. 231. 248. 
lands were given to two, habendum to the ute of them and the hcirs of their two bodies. It was argued, that the eftate out of 
which the uſe thould riſe, was but for their lives, and that therefore, on the death of the cefluys que vie, the uſe limited upon 
their eſtate was determined : but the court held, that where an eſtate is limited to one, and the uſe to a ſtranger, the uſe ſhould not 
be more than the eſtate out of which it was derived; but that when the limitation is to two, Aabendum to the uſe of them and 
the heirs of their bodies, it was no limitation of the uſe, nor was the uſe to be executed by the ſtatute. So in Gilb. Rep. p. 17. 
n 15 exprefsly (aid, that if a fine be levicd to a man and his heirs, to the uſe of him and his heirs, he ſhalt take by the common 
law, and not by way of uſe. And ſee Dyer 186. and ant. 22. b. and Bac. uſes, ed. 1788. p. 63. Com. 313. Skin. 209. Now 
the poſſeiſion or ſeifin on which the uſe is declated, muſt either remain in the party, or be transferred to ſome third perſon. This 
is the meaning of thoſe paiſages in the books, where it is ſaid that uſes are either raiſed by tranſmutation of the poſſeſſion, or without 
ſuch tranſmutation, A bargain and ſale, and a covenant to ſtand ſeiſed, operate on the poſſeſſion of the inor or covenantor. A 
feotliuont, fine, and common recovery, operate on the poſſeſſion of the feoftce, conuſee, or recoveror. A leaſe and releafe has a mixt 
operation; the leaſe having the operation of, and being in fact, a bargain and ſale under the ſtatute, and the eſtate of the releafee 


rg and ſale, and a covenant to ſtand ſeiſed; a bargain and ſale is conſidered as a real contract, whereby the bargainor for ſome 

pecuuary conſideration bargains and ſells, that is, contracts to convey the lands to the bargaince. A covenant to ſtand ſeiſed to uſes, 

is where a man covenants to ſtand ſeiſed of them to the uſe of his wife, his child, or kinſman. Here, in the firſt inſtance, the bar- 

gainor ſtands ſeiſed to the uſe of the bargaince ; in the ſecond, the cayenantor ſtands ſeiſed to the uſe of the ama - 8 
1B neſite 


ing extended or enlarged to an eſtate of inheritance by the operation of the releaſe at the common law. For with reſpect, firſt, to a 
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chapter, 

(pol. 327. b.) Mon reverſion fitit diſcontinue, Sc. Here diſcontinue is in a large ſenſe taken 
gor deveſted, though the entrie of the leſſor be not taken away, Which is implycd in this 
(Se.) 


Sect. 471. 


CONT come un tenant C4 R a cel intent FOR to this intent 
en ley. Which is cer- le tenant à terme the tenant for 


tuinly true in this cafe of re- de vie ef celuy en terme of life and he 
nminder, and ſo it is alſo in 


caſe of a reverlion; as if a Je remainder font ſi- in the remainder are 


3 make a or He life, come un tenant en as one tenant in law, 
and the citieifor doth releaſe / > ' , 
all his right to the leſſee, this ley, er Jont Jicome and are as if one te- 


releaſe ſhall enure to him in 772 fenant fuit ſole nant were ole ſeiſed 


the reverfion, albeit they have % Rr in hi \eſn 
ſeverall eſtates, as hath beene Jerjie wy Jon demeſne in his den e as of 


ſaid, which is implyed in this come de fee al temps fee at the time of ſuch 


. de tiel releaſe fait a releaſe made unto 
But if a difſeifor make a / 2 hi &c 
leaſe for life, the remainder A), O. UN, &c. 


in tee, albeit they to ſome pur- 

poſes (as here is ſaid) are as one tenant in law, yet if the diſſeiſee releaſe all actions to the 

tenant for life, after the death of the nunt for life, he in the remainder ſhall not take be- 
[4] Lib. 8. fol. 148. Edw. Al- nefit of this releaſe, for it extended only to the tenant tor lite, as it is holden [a] in Eatvard 


tham's cale. Althen's caſe, And in like manner, if the diilcifor make a leaſe for life, and the difleifec re- 
(Poſt. Sect. 494. N 


leafe all actions to the leſee, this inureth not to him in the reverſion; and ſo our author is 
to be underſtood of a releaſe of rights, and not of a releaſe ot actions, to the tenant tor life, 
as to or tor the benetitot him in the remainder or reverſion. 


Sect. 472. 


MS on G1 home foit di eile, TERM. | home ſeit ALSO, if a man be 


(Ant. 194 & be Sc. This is to bee iſſeiſie per deux, diſſeiſed by two, 
underſtood where tenant in i 


Sect. 471, 472. 


extinguiſhed, But yet the right is not extinct in deed, as ſhall be ſaid hereafter in this 


fee ſimple is diſſeiſed and 
releaſe ; for if tenant for lite 
be difleiſed by two, and he 
releaſeth to one of them, this 
ihall inure tothem both; tor he 
to whom the releaſe is made, 


St releſſa a 1m deux, 
it tiendra fon com- 
paignion bors de 


terre, et per fiel re- 


if he releaſe to one of 
them (I), hee ſhall hold 


his companion out 


of the land, and by 


— 
. 
— 


renn 


N e- leaſe il avera le ſole ſuch releaſe hee thall 
ath a longer cftate than hee „ : : ; 2 
chat tele eth, and theretors 7 /</797 et eflate en have the ſole poſſe! 
cannot inure to him alone, to /a ferre. Mes ſi un ſion and eſtate in the 
bold out his compamon, for diſſeiſar enfeoffa deux land. But if a diſſei- 
then ſhould the releaſe inure 2 1 2 3 

by way of entrie and grant of ch fee, et le difſeiſee ſor infeoffe two in ler, 


his efiate ; and conſequently --/of/z A [un des and the difleiſee re- 


the diſſeiſor, to whom the re- „ 4% & 
leaſe is made, ſhould become Jeoffecs, ces wurera Ieale to one of the 


renant for 8 200-the 1" x ambideux de les feoffees, this thal inure 
vertion reverted in the leſtor, 5 

13. E. 4. tit. Di ſcent. F. eg. [I which ſtrange tranimu- Jeajfees, et la cauſe to both the feoffees, and 
tation and change of eſtates ar diverſity entre ceux the cauſe of the diver- 
in this caſe the law will not %% It 7 5 
ſufier. But if leflee-tor yeares ac _ ce — 74 oh ts b < between theſe two 
be ouſted, and he in the rever- Preignant. Pur caſes 1s pregnant C- 


ce 
„ "The remainder of this Section not in L. and MI. nor Roh. 


(1) Heretic releaſe is to the diſſeiſors themſelves. Ther have only a bare poſſeſſion, preceded by no previous conveyance, and 
founded on no right or title, and therefore the releaſe of the difleifee who bas the right, paties the right to the difteifor to whom it is 
made, and his holding out his companion is an aft of notoricty equal to that by which the joint eftate by difleitin was originally ac- 
quired, Thus the poſſeſſion of each of the eſtates being founded on an equal degree of title, the diſleiſor to whom the releate is made, 
having the right, muſt be preferred tu him who has none : ſo that, in this cafe, the releaſe is tantamount to an actual entry and feoff- 
ment. 


— —— 


— 


Veneſited. In both, the poſleſiion or ſeitin remains in the party; and the ſttute dtuws it from them, and exccutes it in the cu gue 
g. Secondly, with reipect to a teofiment, fine, and common recovery ; the transfer or trau{mutration of the pollethon from the 
teoffor, conuſur, and recoveree to the feoffce, conuſer, or recoveror, is efecied ſolely by the operation of theſe conveyances or aflurances 
at the common law; and if the uſe is declared to the teofiee, conuier, or recoveror, in (ec implc, the conveyance is completed at the 
common law, in the fame manner as if the ſtatute of uses had never patfed. It is caly when the uſe is declared to a third perſon, that 
the ftatute has any oporativa ; and then, by the operation of the Ratute, the poſtctikon previouſly transferred or tranſmuted to the 
twflce, copuſee, ur tec cror, by the operanon of the teofiinent, fine, and conmon recovery, at the common law, is diveſied from 
the tcofice, conuſee, or Tecoveror, and vc inthe ceA gue ut by the ſiutute. Thirdly, 25 tothe conveyance by leale and rele. fe. 
'The form of that conveyance is uiginally derived to 1s from the common law, and it is neccflary to diftinguith in what reſpect it 
operates a5 a Commons aw COnverunce,. aud in hat it operates under the ftatute of uſes, At the common law, where the uſual made 
of Conveyance was by. feoftinient with livery of fciſiu, if there was a tenant in polleſhon, fo that livery could not be made, the reve: - 
non was granted, and the tenant atterned ro the revertioner,. As by this mode the reverſion er reminder of an cftate might be cot» 
veyed without hvery. when it depended an att eſtate prev 1wufly cxifting, it was natural to procced ene ſtep further, and to create 4 
particular eſtate for the exprets and tote purpole of conveying the reverſion ; and then, by a {urrender or releafe, either of the parti- 
cular ttute to the revertuncr, or of the revertion to the particular tenant, the whole fee veſted in the ſurrenderer or releaſce. It us 


** 


atterwasds obſerved, tiat there was no necelll1 y tO grant the reverſion to a frranger; and thut'ta particular eſtate was made to the Pe! en © 


to whom it was propoſed to convey the fey, ths leverſion might be immedivtely 1clenfed th nim; which releaſe, operating by » 4) 01 
culargement, would give the reteatce the fee,+ In all thee cates, the pa ticular gate was only an eftate for years; for at the common 
law, the ceremony ot livery of fein as necetiary to create even an efate of frechole, ag it is to create an cſiate of uber- 
tance, Still an actual entry would be necefary on the part of the particular tenant ; for, without actual poſſe ton, the lee 5 
not capable of a releaſe, operating by way of enlurgement. But this neceflity of entry for the purpoſe of obtaining the pollel- 
hon, was fupcileded, or made unneceflav, Ly the fatute of utes; for by that ſtatute, the poſlatllon was unmediately transferred tothe 
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Lib. 3z. Of Releaſes. Sect. 472% 276 


ceo que ils vVergnont nough. For that they — di cited, and the leflee = 
; 2 #; e ol end caſe to the diſſeiſor, the diſ- 
ems pet tes ment, ef come in by Teon: fſeiſee way enter, tor the terme 
[auters per tort, Oc. and the others by tor yeares is extinet and deter- 
wrong See mined. But otherwite it is in ; 
ee caſe of a leſſee for lite, for the t. 255. b. Ant. 239. a.) 
diſſeiſor hath a freehold, whereupon the releaſe of t-nant for lite may enure ; but the diſ- 
ſeiſor hath no terme for yearcs, whereupon the relcaſe of the leſſee for yeares may enure. 
And fo it is if donee in tale be difleifed by two, and releafcr}; to one of them, it ſhall enure 
to them both. But if the king's tenant for life be diſſeiſed by two, and ke releaſeth to one of 
them, he ſhall hold out his companion, for the diſſeiſor gained but the eſtate for life. So if two 
joyntenants make a leaſe for lite, and after doe diſſelſe the tenaut for hfe, and he releuſe to 
one of them, he ſhiall hold out his companion, for the difſettin was but of an eſtate for lite. 
If tenant for lite be diſſeiſed by two, aud he in the revertion and tenant for life joyne in a 
releaſe to one of the diſſeiſors, he ſhall hold his companion out, and yet it cannot enure by 
way of entrie and feoffment. But if they feverally releaſe their ſeverall rights, their ſeve- 
rall releaſes ſhall enure to both the dificitors. 
But here in I. ittietou's caſe, where tenant in fee ſimple is diſſeiſed by two, and releaſeth to 
one of them, this for many purpoſes enuretli by way of entrie and feoffment, and therefore 
he to whom the releaſe is made ſhiall hold out his companion, and be made fole tenant of the 
fee ſimple. And this holdeth not only in cate cf a diſſeiſin, but alſo in caſe of intruſion and 
abatement : but neceflarily he to whom the releaſe is made muſt bee in by wrong, and not 
by title. : 
If two men doe gaine an advowſon by uſurpation, and the right patron releaſeth to one 
of them, he ſhall not hold out his companion, but it hail enure to them both; for ſeeing their 
clerke came in by admfſion and inſtitution, which are judiciall acts, they are not merely in by 
wrong: for an uſurpation ſhall cauſe a remitter, as it appeareth in F. N. B. 31. . 
ut if a leate for lite be made, the remainder for life, the remainder in fee, and he in re- 19- H. 6. . 28. II. C. 25. 
mainder for life diſſeiſeth the tenant for life, and then tenant for life dieth, the diſſciſin is Cee de occupant, 
purged, and he in the remainder tor life hath but an eſtate for life. And fo note a diverfitie (St 46-'Þ-) 
where the particular eſtate for life is precedent, and when ſubſequent. 
Where our author putteth his caſe of one villerſ-d, put the caſe that two joyntenants in fee 
be diſſeiſed by two, and one of the diſſeiſces releaie to one of the diileifors all his right, he 
- ſhall not hold out his companion, becauſe the releaſe is but of the moytie, without any cer- 


taintie. If a man be diſſeiſed by two women, and one of them take huſband, and the diſſeiſce 


releaſe to the huſband, this ſhall enure to the advantage of both the difleifors, becauſe the (Polk. $78; a.) 
huſband was no wrong doer, but in a manner in by title, 


1! avera le ſole poſjeſſion ef ejt ite. If two difſeiſors be, and they make a leaſe 
for life, and the diſſeiſee releaſe to one of them; this ſhall enure ro them both, and to the 
benefit of the leſſee for life alſo: for he cannot by the releaſe have the ſole poſleſon and 
eſtate, for part of the eſtate is in another, 

And ſoit is (as it ſeemeth) if the diſſeiſors make à leaſe for yeares, and the diſſeiſee releaſe to 
one of them, this ſhall enure to them both, for by the releaſe he cannot have the ſole poſſeſſion: 
and it appeareth by Litilitou, that he mult have the ſole poſſeſſion, and hold his companion 
out, But the morgagee upon condition, having broken the condition, is diſſeiſed by tio, the 
morgagor having title of entrie for the condition broken, releaſe to the one diſſeiſor, albcit 
they be in by wrong, yet the releaſe ſhall enure to them both for two cauſes 2: firſt, tor that 
they are not wrong doers to the morgagor, but to the morgagee ; nd by [irmleron”s caſe it 
-appeareth, that wrong is done to him that made the releaſe : ſecondly, that hee that makes 
the releaſe hath but a title by force of a condition, and Z'7leron's cafe is of a right. Like 
law of an entrie for mortmainc, or a conſent to raviſhment, &. 

Mes fi un diſſeiſor injeoffa deux, &c. And the reaſon of this diverfitie is, for +1. 11. 6. 4+, 
that the feoffees are in by title, and are preſumed to have a warrantie, which is much favour- (An. 194. b. g. Rep. 70) 
ed in law, and the difleifors are meereiy in by wrong. And the equitie of the law doth 
preterve in this caſe the benefit of the eſtranger to the releaſe comming in by one joynt 
title. 

Pur ceo que ils veignont eins per feoffment, et l'auters per tort. 
This is of a ne addition, and nat in the originall, and therefore 1 paſſe it over. 


ceſtuy que uſe ; fo that a bargainee under that ſtatute is as much in poſſeſſion, and as capable of a releaſe before or without entry, as 
a leflec is at the common law after entry. All, therefore, that remained to be done to avoid, on the one hand, the necellity of livery 
of ſeiſin from the grantor; and to avoid, on the other, the neceſſity of an actual entry on the part of the grantee z was, that the par- 
ticular eſtate (which, for the reaſons abovementioned, ſhould. be an eftate for vears) ſhould be fo framed, as to be n bargain and fate 
within the ſtatute. Originally it was made in ſuch a manner as to be both a lezie at the common law, and a bargain and tale under the 
ſtatute. But as it is held, that where conveyances may operate both by the common law and ftatute, they ſhall be confidered to ope- 
rate by the Coinmon law, unleſs the intention of rhe parties appears to the contrary ; it becaine the Practice to inicit, among the Ope- 
rative words, the words +4arpain ard fale (in fact, it is more accurate to inſert no other operative words), and to expres that the 
bargain and ſale or leafe is made to the intent and purpoſe, that thereby, and by the ſtatute of uſes, the leffee may be capable of a 
releaſe. The bargain and fale, therefore, or the leaſe for a year, as it "is generally called, operates, and the bargainee is in the 
poſſeſſion, by the ſtatute. The releaſe operates by cnlarging the eſtate or poſſeflion of the bargainee to. a fee: this is at the common 
law, and if the uſe be declared to the relcaſce in fee ſimple, it continues an eftite at the communi iaw z but if the ute 15 declared to a third 
perſon, the ſtatute again intervenes, and annexes or transfers the poſfeſlion of the releaſve to the uſe of the perſon to whom the ute is 
declared. It has been ſaid, that the poſſeſſion of the hargainee, under the lcaſe, is not {© properly merged in, as enlarged by the 
releaſe : but, at all events, it does not, after the releaſe, exiſt diſtin from the eſtate paſted by the rcleale, As the operation of a 
leafs and releaſe depends upon the leaſe, or bargzin and fale, if the grontor 75 a body corporate, the lcate will not operate under the 
ſtatute of uſes; for a body corporate cannot be ſeiſed to an uſe, and therefore the lcaſe of poſſcthon, conſidered as a bargam and ſale 
under the ſtatute, is void; and the releaſe, then, muſt be of no effect, for want of a previous potieiiion in the releaſee. In caſes of 
this nature, therefore, it is proper to make the conveyance by feoltment, or by 4 leaſe and releaſe, with an actual entry by the leſſec, 
previous-to the releaſe ; after which the releaſe will paß the reverhon. It may alſo be obterved, that in excnangers, if one of the 
parties dic before the exchange is executed by ensct, the exchange is void. Ant. 306. But if the exchange be mace by leaſe and 
releaſe, this inconvenience is prevented, as the Fane execute the polleſtion without entry, and all incidents annexcd to an ex- 
change, at common law, will be preſerved.— I.. The next conftideration is, upon the ducting of powers deriving their effect 


* 
. 


Jer. the flatute of uſes 5; but the hure of theft notes requires, that what is ſaid on this head thould be confined to fome general 
obfervations upon the mode by which powers operate; and the relation wich the deeds by wich they are executed, bear to the 
deeds by which they are created. As to the firft all powers of this Kind are, in fact, powers of revocation aud apPomtment ; indeed, 
every declaretion of an uſe mv, in ſome reſpect, be confidercd uz an apfointment of the ute or uſes to which the feottce 13 to nand 
ſeiſed: but the wind appointment is generally applied to thor: cates, hefe either the power of appolotment. is lirſt reterved, or given, 
With a lybſequem limitation of utts, ta take place until, and in default of the appointinent; or where the uſes are ft limited, and a 
Power is afterwards given to ſome perſon to limit other ufes. As the uſes limited under this power cannot operate but by the pott- 
Poning, abridging, or defeating the prior ves, it is uſuel in ſome cates, to precede the power of apy cintuent by a power of TCvOcation. 
But this is immaterial. "The powers of leaſing, jointuriny, charging, telling, and exchanging, uſually inferted n marriage ſettle- 
ments, are powers of revocation and appointment. Al of them : pelt pone, ahridge, or defeat, in a greater or leſs degree, the pre- 
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Sect. 473. 


TEM, eo ſue difſethe, et LSO, if I bee difleiſed, and m 
7 mon 7127 8 6 49 5 jeo A difteifor is diſſeiſed, if I ad 
releaſe a le difſeiſor de mon di- leafe to the diſfeiſor of my diſſei- 
ſeiſor, jeo n'avera a unque afſije ſor, I ſhall not have an aſſiſe nor 
ne entra ſur * le diſſeiſor, pur ceo enter upon the diffeiſor, becauſe 
que fon diſſeiſor ad mon droit per his diſſeiſor hath my right by my 
mon releaſe, &c. + Et iſfint i] jem- releaſe, &c, And ſo it ſeemeth in 
ble en tiel cas, fi ſeyent xx. diſ- this caſe, if there be xx. diſſeiſed 
ſeiſors, cheſcun apres auter, et jeo one after another, and I releaſe to 
releſſa a le darreine diſſeiſor, ce- the laſt difſeiſor, this diſſeiſor 
luy difſeiſor barrera touts les au- ſhall barre all the others of their 
ters de lour actions et lour titles. actions and their titles. And the 
Et la cauſe eſt, & come il ſemble, cauſe is, as it ſeemeth, for that 
pur ceo que en mults caſes, quant in many caſes, when a man hath 
un home ad loyal title dentre, lawfull title of entrie, although 
|| coment que il nentra pas, il he doth not enter, hee ſhall de- 
defeatera touts meane titles per feat all meane titles by his releaſe, 
fon releaſe, Sc. Mes ceo n'eſt &c. But this holds not in everie 


C my en cheſcun caſe, come ſerra Cale, as ſhall be ſaid hereafter (1). 
dit apres. 


EN E it is to be obſerved, that a releaſe by one whoſe entry is law full to him that is 
in by wrong, ſhall purge and take away all mcane eſtates and titles. And where our 
"re firſt putteth his caſe of two eſtates by wrong, aud after of twentie diſſeiſins, all eſtates 
Wrong. 
(Poſt. 277. b. 278. a.) If A. diſteiſe B. who enfeoffeth C. with warrantie, who enfeoffeth D. with warrantie, and 
2 . wm. = +: 37 4 E. diſſeiſeth D. to whom F. the firſt diſſeiſee releaſerh, this doth defeat all the meane eſtates 
1 ao 918 3. H. 6. and warranties, becauſe the releaſe of B. is made to a diſſeiſor, and his entrie is lawfull. 
38. 7 


Set. 474. 


TEM, fi mon diſſeiſor TEM. , mon diſ= ALSO, if my diſſei- 
1 leſſa, &c. It the diſſei- Ls lefſa les te- A ſor letteth the 


for make a leaſe for life, and yjoments dont il moy tenements wherof he 
the leſſee maketh a feoffment 


in fee, and the difleiſee releaſ- diſſeiſ a un M auter diſſeiſed mee to ano» 


ech to the feoffee, the diſſeiſor home pur terme ther for terme of life, 
ſhall not enter upon the feoffee; 


e eee vie, et puis le tenant and after the tenant 


Joynt feoffee of a diſſeiſor, as à ferme de vie aliena for terme of life alic- 
hath beene ſaid, ſhall not ex- 


clude the other, yet a releaſe en fee, et jeo releſſa al neth in fee, and I re- 


to the feoffee of a tenant alienee, Sc. donque leaſe to the alienee, 
for life in this caſe ſhall uon diſſeiſor ne poit &c. then my diſſeiſor 
take away the entrie of the 


ditfeiſor for the aliena. enter, cauſa qua ſu- cannot enter, cauſd qud 
tion which was made to his pra, Coment que a un ſupra, albeit that at one 


foits 


t celuy difſeiſor—il, L. and M. and Roh. 
coment que il n'entra pas- ct entre, L. and M. and Roh. q my—pas, 
* auter not mL. and M. nor Rob. 


#* Je—ſon, L. and M. and Roh. + et not in L. and M. nor Roh. 
$ come il ſemble not in L. and M. nor Roh. 
L. and M. and Roh. 


(1) This is upon the ſame principle, that where the title to the poſſeſſion is equal, the party who obtains the right ſhall be pre- 
ferred.—So, by the modern law, Where the equity of the parties is equal, he who has the law, is to be preferred. 


—— 


vious uſes and eftates, and appoint new ufes in their ſtead. As ſoon as the uſes created by them ſpring up, they draw to them the 
eſtate of the feoffee ; and the ſtatute executes rhe poſſeſſion. But it muſt be obſerved, that theſe powers do not operate as a convey- 
ance of the poſſeſſion or eftate, but as a limitation of the uſe. Hence, if a perſon, having a power of appointment, appoints the eftate 
to A. and his hcirs, to the uſe of B. and his heirs, the uſe is executed in A. and his heirs, and B. takes only an equitable fee, Thus, 
ſuppoſe a marriage ſettlement framed in the uſual manner, and with the uſual power of ſelling and exchanging reſerved to the feoſſees; 
in theſe caſes, it is ſometimes expreſſed, that it ſhall be lawful for the feoffees to grant, bargain, ſell, and convey. But whatever are 
the words made uſe of, they can only operate as a limitation of the uſe ; and the vendee will take the legal eſtate. If the feoffces make 
a conveyance by leaſe and releaſe, there is no doubt but it will be effeftual; it will operate, however, as an appointment; the re- 
leaſee will take the legal eſtate, and if the releaſe is made to uſes, the intended ceftuys que uſe will have only equitable eſtates.— 
Secondly, as to the retation which the deed by which the power of appointment is executed, has to the deed by which the power is 


created. Ir is frequently ſaid in the books, that when a power is executed, from that time the feoffee, conuſee, recoveror, or releaſcc, 


i ſeiſed to the uſe created by the power, in the ſame manner as if in the original decd in which the power is contained, not the power, 
but the uſe raiſed under the power had been inſerted. And this is true, ſo far as the uſe thus appoiated derives its eſſect from, and 
is ſerved by or out of the original ſeiſin of the conuſee, recoveror, feoffee, or relcaſee ; and as it precedes and takes place of all the uſes 


limited ſubſequent or ſubject to the power. In this ſenſe, it clearly has a relation to the deed by which it is raiſed. But it has 
no other relation in point of time, 


N N In the caſe of the duke of Marlborough v. lord Godolphin, 2. Vez. 61. lord Sunderland 
left the intereſt of 30, oool. to his wife for her life, and the principal, after her deceaſe, to ſuch of her children as ſhe ſhould 
by deed or wil} appoint, By her will the appointed 2000l. to Mr, Spencer and 1500l. to lady Morpeth, who both died in her 
life-time. It was contended, that the appointment related back to the time of lord Sunderlan&'s will, which relation would ove: - 
reach the death of the two parties, who were alive at the time of the death of the teſtator, lord Sunderland; and then it would be 
conſidered as veſting in them in their lives. But lord Hardwicke denied this. He admitted that an uſe taking effe&t by virtue 
of an execution of a power, was taken under the authority of that power, but ot from the time of its creation; and he exempli- 
kes this diſtinction by appointments of, uſes ; in which cate, favs his lordſhip, if a feoffment is executed to ſuch uſes as the feoffor 
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fits deins age le diſ- ſonne being within 


Labs 3: Of Releaſes, Sect. 478. 277 


foits l alienation uit time the alienation dilinteritance, hee having 


i * p , the inheritance by ditiei{in ; 3 
a jon diſenberitance, was to his diſinheri- 0 as hee could have no war- EA * l 
Se. tance, &Cc. ranty annexed to it, and te- hols 
bY: .. nant for lite hath tortcited his 
eſtate. But if the entry of the diſſeiſee were not lawfull, it is otherwiſe, As if a man make 
a leaſe for lite, and the leſſee for life is diſteiſed, and that difleifor is diſſeiſed, and he in the 
reverſion relet ſeth to the ſecond diſteiſor, the firſt diſleiſor ſhall enter upon the ſecond diſ- 
ſciſor, and his entry is lawtull ; and if the leflee for liſe re-enter, he ſhall leave the reverſion 
in the firſt diſleiſor; and the cauſe is, for that the entry of the diflcifor at the tims of the re- 
leaſe made was not lawfull. And the booke of [2] 9. H. 7. 25. is to be intended of an eſtate [=] 9. H. 7. 25 
tail“ muratis mutandis. ET 
If, in the caſe aforeſaid, the diſſeiſor make a leaſe for life, and the leſſee infeoffeth two, and 
the difleiſce releaſe to one of the feoffees, this ſhall barre the diſſeiſor, as hath beene faid 
but yet he ſhall not hold out his companion for the cauſe aforeſaid, 


Sect. 475. 
J}TE M, i home fort A LS 9, if a man HE rcaſon of this caſe 


1 * 1, for that the entry of 
7 erſte, lequel be diſſciſed, who the heirs is conceable, and 


ad fits deins age ef hath a ſonne within the abator is in the land by 


moruſt, et efteant le age and dicth, and the hs 
ate is both an vet. x. b. fig Britton beg. 31. 


- _— 5 > o Engliſh and French word, BraQon lib. 4. cap. 2. 
ſeifer moru't ſeiſi, et age the diſſeiſor dieth and fignifieth in his proper F. N. B. 203. L. W. 4. ca. 17, 


lo terre diſcendiſt a ſeiſed, and the land ſenſe ro diminiſh, or take 


. . away, as here by his entrie 
ſon heire, et un eflrange deſcend to his heire, (1) he Aminiſheth and raketh 


abate, et puis le fits anda ſtranger abate, and ow the freehold in law 
le diffeiſee, quant il after the ſonne of the vin Fit a abc an can 


F . 3 it 1s ſaid to abate an account, 
Dent a ſon plein age, diſſeiſee, when hee fignifying ſubtraction or 


. withdrawing, &c. and to 
releſſa Four fon droit commeth to his full abate the courage of a man. 


g Pabator ; en ceſt caſe age, releaſcth all his In anather ſeats it fgnifeth 
Ibeire le diſſeiſor na right to the abator; in to proſtrate, bear downe, or 


4s : . overthrow, as to abate caſtles 
vera Ve de mor- this caſe the heite of bones, and-ths Kke" arid 20 
danceſier envers Ja- the diſſeiſor ſhall not abate Feta bury Byron 

» * 5 2 COINMCTA a WOr Or art, 
bator, mes ferra bar, have an atliſe of mor abatamentum, which is an 


pur ceo gue Pabator d'anceſter againſt the cnirieby interpofition. Now 


ad le droit del fits le abator ; but ſhall bee the dil. rence inter difſe;finam, 


1 alatamentun:, iutræſoncn, de- 
diſſeiſee per ſon releas, barred, becauſe the forciamen tin, cl i ſurpabionem, 
et Fentry le fits ſuit abator hath the right an, is this. 
: x « A dillerin is a wrongful 
congeable, I pur * ceo of the ſonne of the dil= putting aut of him that is 
gue il fuk deins age ſeiſee by his releaſe, actually ſ:ifcd of a freehold. 

7 ; del diſcent d the entry of the And abatement is when a 
Ot temps ae iſcen „ all * man died ſeiſed of an eſtate 
Se. ſonne was congeable, of mkeritance, and betweene 
for that hee was within age at the time of the e, death and the entry 

77 of the heire, an eſtrangel 
diſcent, Ec. doth interpoſe himſelfe, and 

a abate. 

Intruſion firſt properly Ia] is, when the anceſtor died ſeiſed of any eſtate of inheritance ex- 7] F. v. B. 203. Fleta li. 4. 
pectant upon an eſtate for lile, and then tenant for lite dieth, and betwerne the death and the cap. 30. 
entry of the heire an eſtranger doth interpoſe himſelſe and intrude, | [0] Ph, Com. cafe de myaees, 

Secondly, [o] he thut entreth upon any of the king's demeſnes, and taketh the profits, is 
ſaid to intrude upon the king's pofieiſion. 


Thirdly, 


* L2ſe added in L. and M. and Roh. + Sc. added in L. and NI. and Roh. 


(1) Littleton having treated of releaſes per mitter le droit, when made to the diſſeiſors themſelves and their feoſſees, now treats of 
> - % FR — : E93 +» A F. * * * : yo 0 © 
their overation when made to the heir of the diſſeiſor. In note 1. to page 229, it was obſerved, that a diileiſor has a mere naked 
poſſeſſion, unſupported by any right, and that the diſſciſee may reftore his pottethon, and put a total end to the poſſeſſion of the diſ- 


ſeiſor, by entry. Rut though the feofſee of the Eifleiior comes in by title, ſtill the right of pottefNon remains in the difleiſee, and he may 
eyually enter on the fcoffee as on the diffeiſor; ſo that a relcaſe per mitter i, dit gives bot to the Gilteifor and his feoftee the right 


of petieffiun ard the roHt of NrOpert y ; but if the diſleiſor dies. the entry of tae diticiiee is taken away, and a preſumptive right of 
poſle ilion is in the heir; ſo that the relcaſe vt the diffeiſee only patles the right of property, 


n 
223 


— — — 1 


Mall appoint by will; when the will is made, it is clear the appointee is in by the feoſſment, but has nothing from the time of the execs 

cution of the fenffment, fo as to veſt the eſtate in him; and he thereupon decreed theic legacies to have lipicd by the death of the le- 

gatees in the lire-time of the teſtator. This ſtheves how much it is neceſſary to quality the general expretions above alluded to. It 

alſo reconciles them with a known circum france attending powers of this nature, with which it is otherwite difficult to reconcile them, 

vir. that by an execution of a power, a perſon may limit eftates which he could not hit by the deed in which the power is contained 3 

for by an eXecutich of a” Jowe!r of apporntinentya [iTe-elfare may be limited to a_perſon not 17 ic at the Die the deed giving the 

Power Was C d, with remoinders ===" Now, if we conſider rhele limitation Acre mm the original deed, the remainders over“ » : . 
would be void y ft dcop perſon may limit an cltate to.lifeto a crion not in 4 le cannot limit a remainder upon it. But theſe Las aer ” 

Imitations under Powers of apporntiment Ard i every day's practice; and eſtates Tor life, with remamqers Over, ate Fmited under them ecru Gon 
to pertons not iu eſſe at the tune of the execution of the original deed, in the ſame manner. and to the lame Nfent, as it inficad of being 2 | 2 4” Leh 
derived out of the ſeiſin of the feoflecs cf the original deed, and in that point of view, as making a part of that deed, the uſes and eſtateSs 4 £5 
fo liraitcd were created by an original, fubſtantive, independent, and integral convevance,—V, The remaining fubjct. for obſerva. et Ks M- 


tion is, what uſes are not exceuted ty rhe fiatute. Firlt, as to uſes created by 4e, it is to he obſerved, that lands were not deviſes Wap bY 
able at common law, except through the medium of a previous teoflinent to utes, The coftzy go ι,⁷ might diſpoſe of the vie ty will 2 2.3 2 22 "0 
the cout of chancery en ere the will 45 a declaration of the ule, and compelled. the feofiecs to convey the lands accc rdingly. But Co ' I; KL a” 
when by the ſtatute of the 25th Heary VIII. the poſſetiion was annexed to the uſe, as the vie thereby became merged in dhe land, A a 
this direct power of deviſing lands was zh{olutely loſt. The 32. and 34. Hen. VIII. Save a power ro devite the whole of lands held in Fre Cu SOT Eo. 

' , 


ſocage, and two-thirds of lands held * knits {cryicc. The T2, Car. 2 Converte 1 knight „ fit Vice INTO oc e 2 ſathat now N landed Fe crit FOE 
Property, except that which is of the tenure of copybold, is deviſcable. But as the latute of ves precede the ſtatutes of wills, it does — PR * i. 
not neccllarily extend to them. It is true, that the tlutute of wilts, ſpeaks 04. pern felled to utics by virtuc.of wills; but this muſt . wh 2 7 
* 1 by þ 5 

7 ee 1 — 
e. . N i 
a > FS 2 * 
v0, fue, e 
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Lib. 3. 


DL F. N. B. 141. . 8· u. 


Cap. 8. Of Releaſes. Sect. 476, 477. 


Thirdly, [p] when the heire in ward entreth at his full age without ſutisfaction for his 
mariage, the writ ſaith, g dd intruſit. | 
Deforciamentum comprehendeth not only theſe aforenamed, but any man that koldeth 


bebe 


forceor. 


land whereunto another man hath right, be it by diſcent or purchaſe, is ſaid to be a de- 


Uſurpation hath two ſigniſications in the common law: one, when an eſtranger that 
no right hath preſenteth to a church, and his clerke is admitted and inſtituted, hee is 


q] Glanvil. lib. 9. cap. 11. 
ritton fol. 28. 29. 
{Cro. Cat. 17. #« Inſt. 878.) 


ſaid to bee an uturper, and the wrongtull act that he hath done is called an uſurpation. 
Secondly, when any ſubject doth uſe, without lawfull warrant, royal franchilcs, he is ſaid 
to uſurpe upon the king thoſe franchiſcs. 


| Purpreſtura, or pourpreſiura, a purpreſture. [y] Purpreſiura eft, Oc. " 
2 2. port. alis 7 Mura, or pourp MX ear x 171 preſiura eff generaliter quolics 


u 


Oc. 


N To 
eg er” 


4-2 
[S 


2 
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ERE the entry of 

the diſſeiſee is con- 
geable, and yet the releaſe 
doth not avoid the condition, 
becauſe the feoffee is in by 
title, as hath beene ſaid, and 
may have a warranty. (2) 
And herein our author ex- 
preſſeth a diverſitie betweene 
a condition in law, and a con- 
dition in deed ; for in the caſe 
before when the difleiſce re- 
leaſeth to the feoftee of the 
tenant for life, the condition 
in law is taken away, but 
otherwiſe it is in this caſe of a 
condition in deed. 

But if the feoffee upon 
condition make a feoftment 
in fee over without any con- 
dition, and the diſſeiſee releaſe 
to the ſecond feoftec, the con- 
dition is deſtroyed by the 
releaſe before the condition 
broken or after. For the ſtate 
of the fecond feollce was not 
upon any exprefle condition, 
as Littleton here putteth his 
caſe, and he may have advan- 
tage of the releaſe, becauſe it 
is not againſt his owne proper 
acceptance, as [,itileton ſpcak- 
eth in the next Section. 


9 H. 7. 254 


ct. 415. 
1b. 1. 3 Mayowe's caſe. 


part of the king's demeſnes, or of an high way, 
Fear 4-7 like publike things, it is derived of the F h 


renc 


Sect. 476. 


ES f *. home 
foit difſetfie, et 
le difſeiſor fait feoff= 
ment fur condition, 
ceftaſcavoir, de ren- 
dre a luy certame 
rent, et pur default de 
ayment un Te-cntre, 
Sc. / le diſſeiſee reloſ- 
ſa al feoffee ſur cond:- 
tion, uncore ceo Þ Ha- 
mendra Ieſlate le feof- 
fee ſur condition; car 
nent obſlant tiel re- 
leas, uncore ſon eſtate 
eft fur condition, ſicome 
i] fuit devant. 
+ Et cum hoc con- 
cordat opinio omni- 
um juſticiariorum, P. 


9. H. 7. 


' fit ad nocumentum regii renementi, vel regie vice (vel aliquarum publicarum) wel civitati,, 

And becauſe it is properly when there 1s a houſe builded, or an encloſure made of an 

or a common ſtreet or publike water, or ſuch 

; erive word porrpris, which ſigniſieth an incloſure, 

but ſpecially applied, as is aforeſaid, by the common law, 
— v F 2 

＋ 422 . 


BUT if a man be diſ- 
teiſed, and the diſ- 
ſeiſor maketh a feoffe- 
ment upon condition, 
US. to render to him 
a certaine rent, andfor 
default of payment a 
re-entry, &c. if the 
diſſeiſee releaſe to the 
feoffee upon condi- 
tion, yet this ſhall not 
amend the eſtate of 
the feoffee upon con- 
dition; for notwith- 
ſtanding ſuch releaſe, 
yet his eſtate is upon 
condition, as it was 
before (1). on 
And with thisagree- 
eth the opinion of all 
the juſtices, Paſch. 
9. H. 7. 


But if it be a wrongfull title, ſuch a title is taken away by a releaſe ; as if 4. diſſeiſed B. to 
the uſe of C. B. relcaſe to A. this ſhall take away the agreement of C. to the diſiciſin, becauſe 
it ſhould make him a wrong doer : as if the difierfor be diſſeiſed, the diſſeiſce releaſeth to the 


14. H. 8. 18. per Port. 
(Ant. 271. a. $76. b.) 


Sect. 477. 


ſecond diſſeiſee, this taketh away the right the firſt diſſeiſor had againſt the ſecond, and a re- 
lation of an eſtate gained by wrong ſhall never defeat an eſtate ſubſequent gained by right, 
againſt a fingle opinion, not affirmed by any other in one of our bookes, 


ET le difſeifor grant FT meſme le man- 

un rent-charge, ner eſt lou home 
Sc. Here is implyed fort difſerfre de Cer 
commons or any other reine terre, et le diſſet- 


IN the fame manner 

it is where a man 
is difleiſed of certaine 
lands, and the diſſeiſor 


for 


+ wamendra---1e abatrra, L. and M. and Roh. ve alicraſt, Pap. M.S. 
| This paragraph not in L. and XI. nor Roh. ; N, Pap 


* aſcun added in I., and M. and Roh. 
n ahi, %, Nell. M.. 


(1) The obſervations made on note 1. to page 275. a. note 1. to page 276. b. and the note to the preceding page, apply to the 
caſes put by Littleton in this and the following Section, and by fir Edward Coke in his commentary. The whole of the . con- 
tained in this chapter is particularly well explained by lord chief- baron Gilbert in his treatiſe on tenures. 
(2) The reaſon of this caſe in the book here cited is, that the condition is tike a covenant between them ; ant ho is Hat ed from claims 
ing it otherwiſe; and the diverſity following ſeems to warrant this, Pat. 278. b,—Lord Nott. MS, : 


nn 


— 1 


＋—— 


apply either to thoſe lands which were deviſeable by cuſtom as when a perſon ſciſed of lands deviſcable by cuſtom, deviſed them to 
A. and his heires, to the uſe of B. and his heirs ;—or to uſes at common law ;—as where a feofttment was made to 4. and his heirs, to 
the uſe of B. and his heirs, and B. deviſed the uſe. To uſes of this deſcription the ſtatute extended; but it is difficult to conceive how 
uſes created under the teſtamentary power given by the ſtatutes of wills can be within the ſtatme of uſes. It is ſaid, that tho” the law 
will not force the operation of the ſtatute of uſes upon deviſes to which it is the teſtator's intention it ſhould not extend; vet it will apply 
it to thoſe caſes to which it is his intention it ſhould extend. This opinion makes it depend entirely on the will of the teſtator, 
whether the ſtatute of uſes ſhall or ſhall not operate upon the deviſes of his will. Thus, if a deviſe is made to the uſe of 4. for life, 
with remainders over, if it were to be conſidered as a limitation under the ſtatute of utts, ir would be void, for want of a ſcifin to ſerve 
the uſes. It cannot therefore be the teſtator's intention that it ſhould operate under that ſtature z conequently the law will not force it 
under that ſtatute, but leave it ſolely to its effect under the ſtatutes of wills. But ſuppoſe a deviſe to A. and his heirs, to the uſe of 
B. and his heirs, that would be good to give the legal fee ro B. as a limitation under the ſtatute of uſes. The teſtator therefore 
might intend, and the form of rhe deviſe ſhews he did intend, to raiſe an uſe under that ſtatute, and the law, in conformity to his inten- 
tions, extends its operation to the deviſe. But againſt this it may be argued, that a ſtature can never be conſidered as relating to any 
thing which did not exiſt at the time of its paſſing ; and therefore, as lands were nen deviſcalile till ſome vears after the ſtatute of uſes, 
the ſtatute of uſes cannot extend to uſes created by deviſe : that in wills the teſtator's intention is chief y confidered ; and as by a de- 
vile to 4. and his heirs, to the utc of B. and his heirs, the teſtator thews it to be his intention that B. ſhould have the legal fee, the ac 
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for grant un rent- 
charge hors de meſme 
la terre, &c. coment 
que apres le diſſeiſee 
relefſa al diſſeiſor, Sc. 
undcore le rent charge 
demurt en ſa force. 
Et la cauſe en ceux 
deux caſes eſt ceo, que 
homen'avera advan- 
tage per tiel releas que 
ſerra encounter ſon 
proper acceptance, et 
encounter ſon grant 
demeſne. Et coment 
que aſcuns ont dit, que 
lou entre de home eſt 
congeable ſur un te- 
nant, Sil releaſiſt a 
meſme le tenant, que 
ceo availerort a le te- 
nant, ſicome il uſt en- 
ter ſur le tenant, et 
puts luy enfeaffa, Sc. 
ces n'eſt pas voter en 
chiſcun cas. Car en 
le primer cas de ceux 
deux avantdits ca- 
ee, i le difſeifee uſt 
enter ſur le feojfee fur 
condition, et puis 
luy enfeaffa, donques 
eſt le condition tout 
defeat et avoid, Et 1 
int en le ſecond caſe, 
| te dliſſeiſee entraſt 
et enfeoffa celuy que 
grantalerent-charge, 
donques eff le rent- 
charge anient et a- 
vold, mes il neſt pas 
vid „ ſcun liel 
releas fans entry 


fait,” Sc. 
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grant a rent- charge out 
of the ſame land, &c. 
albeit the difleiſce 
doth afterwards re- 
leaſe to the diſſeiſor, 
&c. yet the rent- 
charge remaynes in 
force. And the reaſon 
in theſe two caſes is 
this, that a man ſhall 
not have advantage by 
ſuch releaſe which 
ſhall bee againſt his 
proper acceptance, and 
againſt his own grant. 
And albeit ſome have 
ſaid, that where the 
entry of a man is con- 
geable upon a tenant, 
if hee releaſes to the 
ſame tenant, that this 
ſhall availe the tenant, 
as if he had entred up- 
on the tenant, and af- 
ter enfeoffed him, &c. 
this is not true in every 
caſe. For in the firſt 
caſe of theſe two caſes 
aforeſaid, if the diſ- 
ſeiſee had entered up- 
on the feoffee upon 
condition, and after 
enfeoffed him, then is 
the condition wholly 
defeated and avoided. 
And ſo in the ſecond 
caſe, if the diſſeiſee en- 
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profit out of the lands. And 


the reaſon is, becauſe he ſhall (6. Rep. 78. b.) 


not avoid his owne grant b 
a releaſe hee himſelfe hat 
acquired ſince the grant: but 
if the diſſeiſor in that caſe be 
diſſeiſed, and the difſeiſee re- 
leaſe to the ſecond diſſeiſor, he 
ſhall avoid it, as by that 
which hath beene ſaid, Se&#. 
473. appcareth. So likewiſe 
if A. and B. bee joint diſſei- 
ſors, and B. grant a rent- 
charge, and the difleiſee re- 
leaſe to A. all his right, A. ſhall 
avoid the rent-charge, becauſe 
it was not granted by him, 
and ſo not within the - reaſon 
of our author. 

If there bee two femes joint 
difleifors, and the one taketh 
huſband, and the diſſeiſee re- 
leaſe to the other, ſhee is ſole 
ſeiſed, and thal hold out the 
huſband and wife. 

If two diſſeiſors bee, and 
they infeoffe another, and take 
backe an eſtate for life or in 
fee, albeit they remaine diſſei- 
ſors to the diſſeiſee as to have 
an aſſiſe againſt them, yet if he 
releaſe to one of them, he ſhall 
not hold out his companion, 
becauſe their ſtate in the laud 
is by feoffment. 

If there be two diſſeiſors, 
and they be diſſeiſed, and they 
releaſe to their diſſeiſor, and 
after diſſeiſe him, and then the 
diſſeiſee releaſe to one or 
both of them, yet the ſecond 
diſſeiſor ſhall re- enter, for 
they ſhall not hold the land a- 
guinſt their owne releaſe ; for 
Litt/eton here faith, that they 


% 


(7. Rep. 38.) 


(Poſt. 349. a.) 


(Mo. 95.) 


(Ant. 276. a.) 


ſhall not avoid their owne - 


grant, and by like. reaſon they 
thall not avoid their owne re- 


leaſe, et fic de fimilibus. 


Come Siu uſt enter 


tereth and enfeoffeth ur le tenant et luy en- 


him who granted 'the 
rent-charge, then is 
the rent-charge taken 
away and avoided, but 
it is not void by any 
ſuch releaſe without 
entrie made, &c. 


feoffe. 


Here is another 
kinde of releaſe, wiz. a re- 
leaſe which enureth by, wa 
of entry and feoffment; for if 
a diſſeiſee releaſe to one of 
the diſſeiſors to ſome purpoſe, 
this ſhall enure by way of 
entry and feoftment, v. as to 
hold out his companion, But 
as to a rent-charge 1 
e 


Y (Ant. 194) 
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vill put that conſtruction on the deviſe, and give it that operation. At the end of Mr. Hiltyard's edition of Shepherd's Touchſtone: 


i. 


mere is a very learned opinion of the late Mr. Booth on the doctrine of uſes. In two copies which the Editor has ſeen of this 


opinion, made immediately under the eye of 


Mr. Booth, and delivered by him to the perſons ia whoſe cuſtody they now are, an 


d 

%% in a copy of it bequeathed by Mr. Booth, with his other valuable law. manuſcripts, to Mr, Holliday, the follow- 
108 note is added to it. P. 5, Powers under wills are not like powers under conveyances, operating by way of uſe. The 
„ EXECUTION Of A POWET under 4 deviſe, is not the limitation of 2 utc; no, not where the deviſe is tO uſes : as where there is a deviſe 
to J. S. and his heirs, to the uſe of A. for life, remainder to B. in tail, wv ith power for A. to limit a jointure, or leaſe, or charge 
. here, there will be no ſeiſin in J. S. conſequently no ſuch uie in J. or B. as is executed by the ſtatute of uſes; conſequently, the 
execution of the power is no uſe; it operates as a deviſe under the ſtatute of wills.” --- Sce alſo Popham v. Bamfield, 1. Vin. 79. 


Euchett v. Durdant, 2 


2. Vent. 312. Broughton v. Langley, Salk. 679. Gilb. Ufes, 281. --- But whether a deviſe to uſes operates 


bully by the ſtatute of wills, or by that ſtatute jointly with the ſtatute of uſes, is a matter rather of ſpeculation than of uſe ; 
% 1 1% now tettled, that an immediate deviſe to utes, without a feifin to ſerve thoſe uſes, is good; and that where the eſtate is 
deviſed to one for the benefit of another, the courts exccute the uſe in the firſt or ſecond deviſee, as appears to fuit beſt with 


tic intention of the teſtator. 


2div, With reſpect te copyhold eftates, the ſtatute of uſes does not extend to them, as it is againſt the 


nature of the copy hold tenure, that any perſon ſhould be introduced into the eſtate without the conſent of the lord. Gilbert's 


Fenures, 170. 


idly, With respect to 4% for years 3 === theſe eſtates are not executed by the ſtatute. But this muſt be under- 


food of leute! actually in exiſtence, at the time of their being atligned to the uſe. Therefore, if A. poſſeſſed of a leaſe for years, 


Fants n ver, Or ailigns it, to B. 


and C. to the uſe of D.; ali rhe eſtate is in B. and C. and D. only takes a truſt, or equitable 


ſtare, Bur if 4. being ſeiſed of lands in fee, makes a feottment to the uſe of B. and C. for a term of years, this term is ſerved out 
of the teihu of the feottee, and is executed by the ſtatute.—It is the ſame if he bargains and ſells the eſtate, of which he is ſeiſed 
fee, for a term of years: Gilb. Uſes, 198. Dyer 369. 2. Inft. 671,—Such are the general outlines of the doctrine of uſes; 


vac of the mott important 


xrts of the law, as all the landed property of the Kingdom is, either directly or indirectly, regulated 


v it, It to be obſerved, that one of the chief objefts, both of the legiſlature and the judicature of this kingdom, in their regu- 
lations upon this lubjest, has been, on the one hand, to guard againſt thoſe reſtraints upon alienation, which are incompatible with 


the welfare of à free and commercial 


for wives 


people; and on the other, to admit of reaſonable ſettlements and proviſions being made 
and children, and the general wants of families. Experience ſeems to ſhew that they have accompliſhed their 


den [Ts FR « a . ” . 6 
vyject, This fully anſwers the objections which foreighers make to the nature of our family-ſettlements, that we exclude the 


ancettor, whoſe charatter is known to us, 


tut be 
that it 


fl trom the diſpoſal of tlie property; and intruſt it to rhe children, with whom we cannot 
perfectly unacquainted. — 80 detrimental has an unqualified and unlimited power of ſettlement been found even in France, 
it has been made a queſtion there, whether it would not be for the advantage of the nation at large, that all ſettlements and 
tut mould be abrogated. This queſtion, fo far as i; rela ed to moveables, was by the order of Louis XV. pio oſed in the year 


1744 


Lib. 3. 


(Dr. aud Student, 50 . a.) 


— 


(Ant. 45. a.) 
Vid. Sect, 314. 


28. E. 3. 98. 9. E. 4. 46. 
21. E. 4+ 55+ 41. E. g. 10. 
2. H. 4. 12. 
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ed by him, it ſhall not enure by way of entrie and feoffment; for if the difſeiſee had entred and 
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enfeoffed him, the rent-charge had beene avoided, Bur it is a certaine rule, that when the 
entry of a man is congeable, and he releaſeth to one that is in by title, (as hereto the teofes 
upon condition is) it ſhall never enure by way of entry and teofftment, either to avoid a 
condition with which he accepted the land charged, or his one grant, or to hold out his 
companion. 

And where it appeareth by our author, that acts done by the difleifor ſhall not be avoided 
by the relcaſe of the diſſeiſee, it is to be noted, that acts made to the dilleiſor h1nſelfe hall 
not be avoyded by the alteration of his eltute by the releuſe of the diſſeiſce; as it the lord be- 
fore the releaſe had confirmed the eſtate of the diſſeiſor to hold by 1:ifer ſervices, the diſſei- 
ſor ſhall take advantage of it, and ſo of eitovers to be burnt in the houſe, and the like law 
of a warrantie mate unto him. 

If the heire of the diſleiſor indow his wife ex afſenſu patris, and the GrfT:iſee releaſe to 
the diſſeiſor, he ſhall not avoide the indowment, for that is like the cate put by It tieton of 
the rent-charge. ; 

If an alien be a diſſ-iſor, and obtaine letters of denization, and then the difleiſce re- 
leaſe unto him, the king ſhall not have the land, for the releaſe hath altered the cttate, and it 
is as it were a new purchaſe ; otherwiſe it is if the alien had beene the feoffeg 0: au d . 
Ik the lord difleiſe the tenant, and is diſleiſed, the diſſeiſce releafe to the ſecond dia 
ſor, yet the ſeigniorie is not revived, for betweene the parties the releaſe enures by way of 
entric and * as to the land; but not having regard to the ſeigniorie, and for that 
the poſſeſſion was never actually removed or reveſted from the dificifor, who clatmeth under 
the Yard. the ſcignioric is not revived. But it the lord and a ſtranger diſſeiſe the tenant, 
and the diſſeiſce relcaſe to the ſtranger, there the ſeigniorie by operation of law is revived, 
for the whole is veſted in the ſtranger which never claimed under the lord: and in that cafe, 
if the lord had died, and the land had ſurvived, the ſeigniorie had beene revived. But if the 
lord had diſſeiſed the tenant, and beene diſſciſed by two, and the dilleiſee releaſed to one of 
them, the ſeigniorie is not revived, becauſe he claimed (as hath deenc laid) under the lord. 


UEL briefe de eux 
| iI eſliera, Sc. 
Note, many times in one caſe 
the law doth give a man ſe- 
verall remedies, and of {e- 
verall kindes, as in this cale by 
action and by entry; by ne- 
tion, either a writ of right, or 
dum fuit infra ætatem. 

Eft puis le diſ- 

ſeiſor porta briefe ae 
droit, &c. Here it apnear- 


eth, that there is a great art 
and knowledge for a man 
that hath divers remedics to 
chuſe his apteſt remedie; as in 
this caſe, if he bring his writ 
of right, the diſſeiſor ſhall 
be barred, but if he had entred 
upon the heire of the alienee, 
he ſhould have enjoyed the 
land for ever. For in that cate 
the heire of the alienee aſter 
ſuch an entrie ſhall never 
have a writ of right, no more 
then if the diſteiſee entteth 
upon the heire of the diſſci- 
for, and make a icofiment in 
fee, it the heire of the diſſeiſec 


* deins age added in L. and NM. and Roh- 


I le diſſeiſor -d alicnour, L. and MI. and Roh. : 


nor Roh. 


—_— 
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JTEM, | home ſoit 
diſſeiſie per un 
enfant * lequel aliena 
en fee, et alience deuie 
ſeifie, et fon heire en- 
ter, eſteant - le dilſci- 
or deins age, ore e 
en election I le dijſei- 
ſur d'aver un b rige 
de dum fuit infra ta- 
tem, ou briefe de droit 
envers le heire del a- 
lienee, et quel. briefe 
de eux que i efhiera, il 
doit recover per la ley, 
$ Sc. Et auvxi il poit 
enter en la terre ſans 
aſcun recoverie, et en 
ceft caſe Pentre le dis- 
ſeiſie eſt tolle, Sc. Mes 
en ceſt cas jt le diſſet- 
fie relejja ſou droit al 


LSO, if a man bee 
diſſeiſed by an in- 
fant who alien in fee, 
and the alience dieth 
ſeiſed, and his heire en- 
treth, the diſſeiſor be- 
ing within age, now is 
it in the election of 
the diſſeiſor to have a 
writ of dum fuit infra 
latem, or a writ of 
right againſt the heire 
of the alienee, and 
which writ of them 
hee ſhall chuſe, hee 
ought to recover by 
the law, &c. And alſo 
he may enter into the 
land without any re- 
covery, and in this caſe 
the entrie of the diſ- 
ſeiſee is taken away. 
Heire 


+ le diſeifor—=Þalionour, in L. and M and Rok. 


de not in L. aud M. nor Roh. 


|| &c. not in L. and NI. 


— 
* 


— 
— — 


1744 by the Chancellor D' Agueſſcau to all the parliaments and ſuperior councils of France. See Orrftions concernant I Se 
tutious, avec les Reſponſes de touts les Parlemens et Cours Souverains du Royaume, et ls Obſervations de M. le Chancelier du. 
ſean ſur les dits Reſponſes. Toulouſe, 1710. And Tee allo Commentaire de &Ordonnance de Louis XP. ſur les Subftitutions, par M. 


Furgole. Paris, 1767. 


It is hoped, that the importance of the ſubject, and the want of a comprehenſive and ſyſtematic treatiſe upon it, will be thought 


a ſufficient apology for the great length of the forcgoing nose. 


and extinction of powers -- the deſtruction of contingent remainders; --- and the diference between the operations of fooltments, 
hnes, common recoveries, bargains and. ſales, releaſes, and wills, will be conſidered in a note on the chapter of Difcontinuances 


| Lord chief-baron Gilbert's Eflay vpon Uſes and Truſts, confidered 
in the only light in which it can be conſidered with juſtice to its author, as an unſiniſhed ſcetch, is intitled to great commendation. 
It certainly contains ſeveral moſt profound and learned obſervations, but in many inftances is very defective and erroneous. 

In a future part of this work an attempt will be made to explain the leading points of the dofrine of truſts. --- The fufpention 
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heire del altence, et 
puis le diſſeifor porta 
briefe de droit envers 
I heire d'alienee, et il 
joyne le miſe ſur le mere 
droit, &c. le graunde 
aſſiſe doit trouver per 
la ley, que le tenant ad 
luis mere droit * que 
adle diſſeiſor, c. pur 
ceo que le tenant ad le 
droit le diſſeiſie per ſon 
releaſe, lequel eft pluts 
ancient et pluis mere 
droit: car per tiel 
leas tout le droit le 
diſſeiſee paſſa a le te- 
nant, et eſt en le te- 
nant, Et a ceo que aſ- 
cuns ont dit, que en 
tiel caſe lou home que 
ad droit al terres ou 
tenements (mes ſon en- 
trie neſt pas congea- 
ble) J'il releſſa al te- 
nant I tout ſon droit, 
Sc. gue tel releaſe 
urera per voy d extin- 
gutſhment. Quant aceo 
i putt eftre dit, que ceo 
eft veyer quand à ce- 
{uy que releſſa; car per 
fon releaſe il ad luy de- 
miſe || quietment de 
¶ ſon droit, quant a 
ſon perſon, mes uncore 
** le droit que il a- 
voit bien poit paſſer a 
le tenant per ſon re- 
leaſe. Car enconveni- 
ent ſerroit que tiel 
ancient. droit ſerroit 
extinct tout ouſter - 
ment, &c. car il eſt 
communement dit, que 


* &c. added L. and XI. and Roh. 


d Voper—werite, L. and XI. and Roh. 


L. and M. and Roh. 
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&c. But in thiscaſe if the 
diſſeiſee releaſe his right 
to the heire of the alie- 
nee, and after the diſſei- 
ſor bringeth a writ of 
right againſt the heire 
of the alicnee, and hee 
joyne the miſe upon the 
meere right, &c. the 
great aſſiſe ought to 
hnde by the law, that the 
tenant hath more meere 
right than the diſſeiſor, 
&c. for that the tenant 
hath the right of the diſ- 
ſeiſee by his releaſe, the 
which 1s the moſt anci- 
entand molt meereright: 
for by ſuch releaſe all 
the right of the diſſeiſee 
paſſeth tothe tenant, and 
is in the tenant. And to 
this ſome have ſaid, that 
in this caſe where a man 
which hath right to 
lands or tenements (but 
his entrie is not congea- 
ble) if he releaſe to the 
tenant all his right, &c. 
that ſuch releaſe ſhal en- 
ure by way of extin- 
guiſhment. As to this it 
may bee ſaid, that this is 
true as to him whichre- 
leaſeth ; for by his re- 
leaſe hee hath diſmiſſed 
himſelfe quite of his 
right as to his perſon, 
but yet the right which 
hee hath may well paſſe 
to the tenant by his re- 
leaſe. For it ſhould bee 
inconvenient that ſuch 
an ancient right ſhould 
bee extinct altogether, 


+ Sc. not in L. and M. nor Roh. 
| guretment not in L. and M. nor Roh. - tement, MSS, 
e droit gue ii avoit bien poet prjjer a le tenant per ſon releaſe, got in the Vell. MIS. but omitted 
moſt probably through miſtake, | 


re-enter he ſhatlidetaine the 
land for ever, and the {eot- 
fee ſhall not maintain any 
writ of right ; for a bare 
right ſhall never be left in 
the feoffee, but (hall cver 
follow the poſſeſſion, as 
hath becne ud: but it the 
diſſeiſce entreti upon the 
heire of the difſeifor, and 
make a feoffment in fee 
upon condition, and entreth 
for the condition broken 
before the heire of the diſ- 
ſciſor enter, hee is reſtored 
to his right againe. 

A man maketh a gift in 
taile, the remainder in fee, 
tenant in taile dicth with- 
out iſſue, an eſtranger in- 
trude, and he in the remain- 
der brings a formedon, 
and recovereth by default, 
and maketh a feoffment in 
fee, the intrudor reverſe 
'the recoverie in a writ of 
diſceit andentreth, he ſliali 
detaine the land for ever, 
and the teoffee ſhail not 
have a writ of right. 

And ſo likewiſe it a diſ- 
ſcitor die ſeiſed and a ſtran- 
ger abatc, and the diſſeiſe: 
releale to him, the here of 
the diilzifor ſhall enter 
and detaine the land for 
ever. For the right to the 
pollefiion (hail draw the 
right of the land to it, and 
ſhall not leave a right in 
him to whom the releaſe is 
made, as hath been ſaid be- 
tore in the 447. Section. 


Te droit del diſ- 
* F® * 

ferjee puſſa al tenant, 
et eft en le tenant. 
For ſeeing the tenant hath 
the whole fee ſimple, he 13 
capable of the whole right 
of the diſſeiſee, and, as L.. 
tleton here ſaith, the right 15 
in the tenant. 


Inconventent ſer- 


roit. Here againe, as hath 
beene often obſerved, an ar- 
gument ab inconvenient is 
forcible in law; and that 
judges by the authoritie of 
our author are to judge of 
inconveniences as of things 
unlawfull, as hereby and 


by 


7 


Sect. 478. 


t &c. ad. ld L. and MI. and Roh. 


279 


(Ink. 266 3. 
38. E. 3. 16. 24. H. 8. Reſtore 
a: prime? action. ge. 


V ide dect. +4 7. 


9. H. 7. 20. 


9. H. 7. 24. 


Vide Sect. 87. 138. 139. 2 
269. 41 722. 
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4. H. 8 6 b. 


A vs 


24-H.8. fol. 5.6. 11H. 7. 25. ſeaſes which enure by way of g : . . 
3%. H. C. tt. barre. 39. 38. E. 3. extinguiſhment againſt all per- 4 extinguiſhment 64% ExXxtin guiſhment ( 1) a- 


Cap. 8. Of Releaſes. Sect. 479, 480. 


by _ other places it ap- Aroit ne port pas mo- &c. for it is commonly 
peareth. : . . . 

Un droit ne poit rier. * that a right cannot 
as morien. Dormit ali- 9 
quando jus, moritur nunguam. For of ſuch an high eſtimation is right in the eye of the law, 
as the law preſerveth it from death and deſtruction : trodden dow ne it may bee, but never 
trodden out. For where it hath beene ſaid, that a relcafe of right doth in ſome caſes enure. 
by way of extinguiſhment ; it is ſo to be underſtood, either (as Littleton doth here) in re- 
ſpect of him that makes the releaſe, or in reſpect that by conſtruction of law it enuceth 
not alone to him to whom it is made, but to others alſo who be eftrangers to the releaſ, 
which, as hath beene ſaid, is a qualitie of an inheritance extinguiſhed. 

As if there be lord and tenant, and the tenant maketh a leaſe for life, the remainder in 
fee, if the lord releaſe to the tenant for life, the rent is wholly extinguiſhed, and he in the 
remainder ſhall take benefit thereof; even fo when the heire of a diſſeiſor is diſſeiſed, and the 
diſſeiſor make a leaſe for life, the remainder in fee, if the firſt diſſeiſee releate to the tenant 
for life, this is ſaid to enure by way of extinguiſhment, for that it ſhall enure to him in the 
remainder, who is a ſtranger to the releaſe ; and yet in truth the right is not extinct, but 
doth follow the poſſeſſion, viz. the tenant for life hath it during his time, and he in the re- 
mainder to him and to his heires, and the right of the inheritance is in him in the remainder ; 
for a right to land cannot die or be extinct in deed ; and therefore if, after the death of renaur 
for life, the heire of the diſſeiſor bring a writ of right againſt him in the remainder, and he 
joyne the miſe upon the meere right, it ſhall be found for him, becauſe in judgment of law 
he hath by the ſaid releaſe the right of the firſt diſſeiſce. 


Sect. 479. 


ME, releaſes que BUT releaſes which 


enurera per voy enure by way of 


ERE TLztleton putteth 
a diverſity betweene re- 


ſons, and whereof all per- * 
a wreak ras. rs touts perſons, gainſt all perſons, are 


releaſes which in reſpect of ſont lou celuy a que . where hee towhomthe 


ſome perſons enure by way . cleats; 
of u and of other le releas eft fe att, Ne eaſe is made, cannot 


perſons by way of mitter le Port aver ceo que a have that which to 


5 N — luy eft releas. Si- him is releaſed. As if 
r for that hee to cone ſi ſcyent ſeignior there bee lord and te- 


whom the releaſe is made &@f Zen@nt, ef le ſergntor nant, and the lord re- 


1 N * redinggs He | releſ/a al tenant tout leaſe to the tenant all 

7 « * 7 * * . * 

having ſome quality of ſuch le droit gue i ad en the right which hee 

leaf, 8 la ſcignioty, ou tout hath in the ſeigniory, 
ay o y bu . N 8 ö 
1 = for that he le droit que il ad en le or all the right which 


to whom the wins 4 * terre, Sc. tiel releas he hath in the land, 
mav receive an take the * — 
thing rekafed. And here Li. ba per vay de extin- &c. this releaſe goeth 


tleton putteth caſes where re— guiſhment ENVETS by way of extinguiſh- 
leuſes do abſolutely enure by | : 

as | Y touts perſons, pur ment againſt all per- 
extinguiſlunent without excep- 
tion, having reſpect to all ces que le tenant fons, becauſe that the 
perſons. And firſt of the lord e poit aver“ ſervice tenant cannot have 
and tenant : ſecondly, of the | : . 
rent-charge : thirdly,” of the pur Prender de luy ſervice to receive of 


common of paſture, meſme. : himſelfe. 


IRST, of the lord and te- EN meſme le ma- IN the ſame manner 


nant, and the lord releaſe | : We" : 
to the tenant his ſeigniorie, ner eft de re- is it of a releaic 
| leas 


ccc 


18 — N * * „ FI 
r 


* ſervice pour prender=ceo, L. and M. and Roh. 


C1) Here Littleton returns to releaſes by extinguiſhment, See ant. 268, 


Os eos A „— be ei ASI Ee bas AI 


Lib. 3. 


J-as fait al tenant 
del terre de un rent- 
charge ou common de 
paſture, &c. pur ceo 
que le tenant ne pot 
aver ceo que a luy ft 
releſſe, &c. Mint tiels 
releaſes urera * per 
extinguiſoment en 
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made to the tenant of 
the land of a rent- 
charge or common of 
paſture, &c. becauſe 
the tenant cannot have 
that which to him is 
releaſed, & c. fo ſuch 
releaſes ſhall enure by 
way of extinguiſh- 
ment in all wayes. 


Sect. 480, 481. 


this muſt of neceſſity enure 
by way of extinguitument to 
all men.; for the tenant can- 
not have ſervice to be taken 
of himſelte, nor one man can be 
both lord and tenant. The 
ſecond is of a rent-charge ; a 
man cannot have land and a 
rent ilſujng out of the ſame 
land, Thirdly, a man cannot 
have land and a common of pa- 
ſture iſſuing out of the ſame 
land, et fic de ceteris. For in 
all 'theſe caſes and the like he 


7 
{ 
2 
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Roll. Abr. 458) 


touts voyes. 
to whom the releaſe is made 
cannot have and enjoy the thing that is releaſed. But in the caſe of the right of the land, the 
tenant of the land may take and enjoy it for ſtrengthening his eſtate therein. 
The meine being a teme entermarrie with the tenant peravaile, if the lord releaſe to the 
feme, the ſeigniorie only is extinct ; but it hee releaſe to the huſband, both ſcigniorie ard 
meſnaltie are extinct. And in this cafe, if the lord releaſe to the huſband and wife, it is a que- 


(Aut. 273, b.) 


I {tion how the releaſe ſhall euurc ; but it is no queſtion but that a releaſe may be made to a meſ- 
« naltie or a ſeigniory ſuſpended in part of the eſtate. 
3 But here obſerve a diverſity where a releaſe enureth by way of extinguiſhment of an in- (274- 3» 1. Roll. Abr. 4. 
Z heritance, which is in poſſeſſion and may be granted over, and a releaſe of a right, or an ac- (Ant. "x 1 1 - - 20G. * 
tion to lands which cannot be granted over, (] For the lord may releaſe his ſeigniorie to WR 3 = = 8 
the tenant of the land for life or in taile, ere de cœteris. But ſo cannot one releaſe a right or cher. F. 120. 
A an action; for if it be releaſed but for an houre, 4t is extinct for ever, as hath beene ſaid. 39. E. g. 23. 
4 And two things are to be obſerved here. Firit, that by the releaſe of all the right in the land 19. H. 6. 19. 21. E. 3. 33, 
E the ſeigniorie is extinct, as well as by the releaſe of all the right in the ſeigniorie, for the 3% Al. 17. 
4 * NN | f * i 1 2 . - 11. H. 4. tit. Releaſe. 21. 
2 ſeigniorie ifſucth out of the land. Secondiy, that by the releate of all his right in the ſeig - J. E. 2. ibid. 5. 26. II. 8. 5, 
4 niorie or the land, the whole ſeigniorie is extin&t without any words of inheritance. If the 41. Au. 6. 
E tenancie be given to a lord and to a'ttranger, and to the heires of the ſtranger, the lord re- 
3 leaſe to his companion all the right in the land, this releaſe doth not onely paſſe his eſtate in 
1 the tenancie, but extinguiſheth alſo his right in the ſeigniorie, and fo one relcaſe enures 
3 to extinguiſhi ſeverall rights in one and the fame land. 
2 If there be lord and .tenant by fealty and rent, the lord granteth the ſeigniorie for 
4 veares, and the tenant atturneth, the lord releaſeth his ſeignione to .the tenant for years, 
E: and to the tenant of the land generally, the whole ſeigniorie is extinct, and the ſtate of the 
© leflee alſo. But if the releaſe had beene to them and their heires, then the leſſee had had the 
3 inheritance of the one moitie, and the other moitic had beene extinct. And the reaſon of this 
E diverſity is, becauſe when the releaſe is made generally, it can enure to the leſſee but for lite, 
3 becaule it enureth by way of enlargement of eſtate, and being made to the-tenant of the land, 
3 it enureth oy way ot extinguiſhment, as Litton here ſaith, and then there cannot remaiae a 
4 particular eſtate in the ſeigniorie for life. But when the releaſe is made to them and their (Ant. 152. b.) 
3 heires, each one takes a moitie, the one by way of encreaſing of the ſtate, and the other by (No. 39. 
3 extinguiſhment. 
Sect. 48 1. 
ITEM. de proven ALS O, to prove that 7 E O aye oye fovent 
que le graund the graund aſſiſe la lecture de 
affiſe deit paſſer ought to paſſe for the Vt. 2. Here it is (2. Taft. 265.) 
pur le demandant, demandant, in the caſe to be obſerved, of what au- 4 
. . * do l = ® — 2 
en le caſe avantdit, aforeſaid, I have often endings upon ſtatutes were, s fs 7 e e,. 


; ep ens 
feo aye oye ſovent + la heard the reading of for that they had five ex- ie 


— 


944. 


lecture de IFeſtatute 


+ et added IL. 


r aa ta eek bait Eta dhe: 
7 > N — * 3 wb 7 i Re a A N =, * 4 * p mn k 


the ſtatute of Welt: 2. 


cellent qualities. Firſt, they 
declared what the common 
law 


* per extinguiſiment en touts voyes, = touts ſaitx per voie d eatientiſement en ders touts perſun?: 
and NM, and Roh. | 


- 


. 1 * 
45 EM, PAS 2 . 2 © BLAH n 
E 


A. 
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L. and M. aud Rult. 
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law was before the making g Weſtminſter e- which begunne thus: 


of the ſtatute, as here it : I : a 
appeareth. Secondly, they cond, que Commence, In caſu quo vir amiſerit 


-opened 1 1 and In caſuquo vir amiſe- per defaltamtenementum 
meaning the itatute. 5 5 8 1 
Thirdle,” their. caſes were tit per defaltam tene- guod fut jus uxoris ſuc, 


briefe, having at the moſt one mentum quod fuitjus Sc. that at the com- 


poynt at the common law, wygris ſuæ. &c. de | 
and another upon the ſtatute. * *, &c ue a4 mon law before the 


Fourthly, plaine and per- le common ley devant ſayd ſtatute, if a leaſe 
8 = then the 7 — * meſme / eſtatute, were made to a man 
Ot the reader was to Cexce f . . « 

others in authorities, argu- 4 leaſe foit . 4¹¹ Fa un for terme of life, the 
ments, and reaſons for proofe Home pur terme de remainder over in fee, 


.of his opinion,and for confuta- . . 
tion of the objections againſt it, Die, le remainder o and a ſtranger by 


Fifthly, they read, to ſup- er en fee, et un e- feigned action reco- 


preſſe ſubtill inventions to „an r hs: . 
creepe out of the ſtatute. 1 ny P nd fe int ac- vered againſt the te- 


But now readings having ion tft recover en- nant for life by de- 


loſt the ſaid former qualities, vers le fenant a terme fault, and after the te- 
have loſt alſo their former 


authoritics : for now the caſes de vie per default, ef nant dicth, he in the 


are long, * and intri- purs Þ le tenant mo- remainder had no re- 
cate, full of new conceits | . | , 
Dcr hes t ae, nan ruft, celuy en le re- medie before the ſta- 


lectures, which when they iainder n auoit aſcuns tute, becauſe hee had 


are opened they vaniſh away pemedie devant not any poſſe Mon af 
like ſmoke, and the readers 


are like to lapwings, who flatute, Þ ur ceo que the land, 
rere 8 — _ i] n' avoit aſcun poſ- | 
when they are fartheſt from 7 

them, = all their ſtudie is Mon del terre. 

to find nice evaſions out of 


the ſtatute. By the authority of Litileton, antient readings may be cited for proofe of the 
law; but new readings have not that honour, for that they are ſo obſcure and darke. 


L'eſtatute de W. 2. Which is the third chapter. 


Le remainder ouſter en fee. Here is to be obſerved, that although the ſtatute 


2 4. E. g. 83. 2B. E. 3. 96. Tpeaketh of a reverſion [ah, yet by the authority of Litton a remainder is within the 
E. 2. Entrie 74 atute. 


F4) 
18. 
3. E. 2. Entrie 7. 6. E. 3. 24 


7. E. g. Ent. 62. 7. E. 3.54, 65. See the ſtatute of 14. Elis. cap. 8. which provideth fully for him in the remainder. 


15. E. 4. 26. F. N. B. 217. d. Feint action Flint is a participle of the French word feindre, which is to feigne or 
Regiſter 241- falfly pretend, ſo as a feint action is a falſe action. 
» © * * 
5] W. 2. cap. 5. N'gvoit aſcun remedie devant Peſtatute 1 N . 
Cl. een. fc ef © [65] Here it appeareth by Littleton. 


e that if a man maketh a leaſe for life, the remainder in fee, and tenant for life ſuffereth a re- 
: 11 215, d. 7 H. 5. 13. covery by default, that he in the remainder ſhould not have à formedon by the common law: 
5 ; for Littleton ſaith, that he hath not any remedy before the ſtatute, Neither is there any ſuch 

writ in that caic in the Regiſter, albeit in ſome bookes mention is made of ſuch a writ. 


Sect. 482. 
£3. E. 3. 3. Tit, Juris Viruma. FF E R E a diſſeiſin E 8 1 | celuy BUT if he in the re- 


otten by wron , . 
and ae eated by cle el en le remain mainder had enter- 


tric of him that right hath, der aft enter ſur le ed upon the tenant 


is ſuthcient to maintaine . : r 
writ of right againſt the re- fenant a terme de vie, for life, and diſſeiſed 


coverorin this caſe, for albeit of luy diſſciſiſt 5e 7 him, and after the te- 


4e 


me ſine not in L. and M. nor. Roh. + a une lome— al tenant, L. and M. and Roh, i 7: tenant not in L. and M. nor Roh. 
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Lib. 3. 


2 Fs By entra fur 
luy, et apres le te- 
nant a terme de vie 


per tiel recovery per- 


de per default et 
moruſ!, ore celuy en 
le remainder bien foit 
aver briefe de droit 
envers celuy que re- 
covera, pur ceo que le 
miſe ſerra goine ſole- 
ment ſur le mere droit, 
Sc. Uncore en ceſt 
caſe, le ſeiſin de celuy 
en le remainder fuit 
defeat fer entrie del 
tenant à terme de vie. 
Mes peradventure 4ſ. 
cuns voflent argue et 
dire, que il av ra 
briefe de droit en ceſt 


caſe, pur ces que quant 


le miſe eſt joine, il efi 


joine entiel maner, (ſci- 


licet) / le tenant ad 
plus mere droit en le 
terre en le manner come 
i tyent, que le deman- 
dant ad en le maner 
come il demanda, et pur 
ceo que le ſeiſin del de- 
manaant ſuit agfeat per 
entry de le tenant a 
terme de vie, &c. don- 
que il ad nul droit en 
le manner come il de- 
maund. 
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nant enter upon him, 
and after the tenaunt 
for life by ſuch reco- 
verie loſe by default 
and die, now he in 
the remainder may well 
have a writ of right 
againſt him which re- 
covers, becauſe the miſe 
ſhal be joined only up- 
on the mere right, &c. 
Vet in this caſe the ſei- 
ſin of him in the re- 
mainder was defeated 
by the entry of the te- 


nant for life. But per- 


adventure ſome will 
argue and ſay, that 
hee ſhall not have a 
writ of right in this 
caſe, for that when 
the miſe is joyned, it 
is joy ned in this man- 
ner, (/cilicet) if the 
tenaunt hath more 
mere right in the land 
in the manner as he 
holdeth, than the de- 
mandant hath in the 
manneras hee demand- 
eth, and for that the 
ſeiſin of the demandant 
was defeated by the en- 
try of the tenant for 
term of life, &c. then 
he hath no right in the 
maner ashedemandeth. 


Seck. 483. 


the ſeiſin is defeated be- 
tweene the leſſee for lite and 
him in the remainder, yet 
having regard to the reco- 
veror, who is a meere ſtran- 
ger, and hath no title, it is 
ſufficient againſt him. But 
otherwiſe it is againſt the 
party himſelfe that defeated 
the ſeiſin, and the law is pro- 
penſe to give remedie to him 
that right hath. And where 
ſome have thought, that 
there is no authority in law 
to warraat Litileton's opinion 


herein, they are greatly miſ- 


taken, for Littleton hath 
good warrant for all that 
he hath written. 

Lands are letten to A. for 
life, the remainder to B. for 
life, the remainder to the 
right heirs of 4. A. dieth, 
5. entreth and dieth, a 
ſtranger intrudeth, the heire 
of A. ſhall have a writ of 
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7. E. 3. 6s. 38. E. 3. 37. 
tit. Jur. Utr. 1. 


(Poſt, 313. a.) 


right of the ſeiſin which 4. 


had as tenant for life, 

Lands are letten to H. and 
B. and to the heires of A. 
A. dyeth, a recovery is had 
againſt B. the heire of A. hall 
have a writ of right of the 
whole, for every joyntenant 
is ſeiſed per my et per tout. 

If lands be given in tayle, 
the remainder to A. in fee, 
the donee dyeth without iſ- 
ſue, his wife privement enſeint, 
A. entreth, the iſſue is borne 
and entreth upon him and 
dyeth without iſſue, . ſhall 


have a writ of right, of the 


ſeiſin which he had. 

If lands be given in tayle 
to A. the remainder to his 
right heires, A. dieth with- 
out flue, the collaterall heire 
of A. ſhall have a writ of 
right of the ſeiſin of 4, 

And ſo note a diverſity be- 
tweene a ſeiſin to cauſe po/- 
ſe lis fratris, Sc. for there is 


(Ant, 184. a. b.) 


4+ E. 3» 16. 17. 


(Ant. 14. b. 13. a.) 
40. E. Js 8. 42. E. 3 20. 
37. AL. 4. 24. E. 4. 24. 7-H. 5. 4 


required a more actuall ſeiſin, and a ſcinu to maintaine a writ of right, And hereby alſo are 11. H. 4. 11. 


the (We) in this Section explained. Fre $14 . AAC Oo. 


A CEO pit eflre dit, que ceux 
parols (modo et forima prout, 


Fan! 520 3, 


Sect. 483. 


O this it may bee faid, that 
theſe words {modo et formd 


&. in muits des caſes font prout,&c.)inmany caſes are words 


7 E 


Paros 


2 r OE 44-8-E- plate —_ 


Lib. 3. 


(Velv. 148. Hob. 73. 10g. 
(6. Rep. 24.) 


e] 9. H. 6. 1. 40. E. 3. 35. 
21. E. 4. 22. F. N. B. 200. g 


40. E. 3. 5- 32. H. 8. iſſue. 
Br. 80. Vid. Sect. ſequent. 


12. E. 4. 4. 
(Doc. Pla. 175. 199. 344. 345.7 


vid. Sect. preced. 
(8. Co. 89. Sid. 13.) 


10. E. 4. 7. 8. E. 4.15. 
20. E. 4. $- 21. E. 4. 3+ 
Merlebr. cap. 3. 


(Doc. Pla. 191. 344) 


(4. Rep. 33.) 


. Cap. 8. 


parols de forme de pleder, et ne- 


my parole de ſubſtance, Car ſi 
home port briefe d entre in caſu 
proviſo, del alienation fait per le 
tenant en dower a ſon diſinheri- 
tance, et counta del alienation 
fait en fee, et le tenant dit, que il 
ne aliena pas en le manner come 
le demaundant ad declare, et fur 
ceo ſount a iſſue, et trove eſt per 
verdict, que le tenant alyenaſt en 
le taile, ou pur terme d auter vie, 
le demaundant recovera : uncore 
Palyenation ne fuit en le manner 
come le demaundant avoit declare, 


Se. 


WW HERE modo et forms are of the ſubſtance of the iſſue, and where but words of forme, 
this diverſity is to be obſerved. [c] Where the iſſue taken goeth to the point of the 
writ or action, there modo et formd are but words of forme, as here in the caſe of the writ of 
entrie ix caſu proviſo, and ſo is the (Sc.) well explained in this Section. But otherwiſe it 
is when a collaterall point in pleading is traverſed ; as if a fcoffment be alleadged by two, 
and this is traverſed modo et formd, and it is found the feoffment of one, there modo et formd 
is materiall. So if a feoffment be pleaded by deede, and it is traverſed ab/que hoc gudd feof- 
favit modo et formd upon this collaterall iſlue, modo et forma are fo eſſentiall, as the jury can- 


not find a feoffment without deed. 


Sect. 484. 
AUXY, | ſcient ſerg- 


nior et tenant,et le te- 
nant tient del ſcignior per 
fealtie ſolement, “ et le 
ſeigniordiſtreinele tenant 
et le tenant 
porta brigſe de treſpas 
envers ſon ſeigntor de 
ſes avers ifint priſes, 
et le ſeignior plede que 
le tenant tient de luy 
ealtie et certain 
rent, et pur le rent arere 
i vient a dliſtreiuer, Ec. 
et demaunde judrement 
de briefe port vers luy, 
uare vi et armis, &c. 
et lauter dit, 
trent de luy en le maner 


come il ſuppoſe, et fur 


TROVE off per 
verdict, que i 
tient per fealtie 


* 

fantum. Here is an- 
other diverſitie to be ob- 
ſerved: That albeit the 
iſſue bee upon a collate- 
rall point, yet if by the 
finding of part of the 
iſſue, it ſhall appeare to 
the court that no ſuch 
action heth for the plain- 
tite no more than it the 
whole had been found, 
there modo of formd 
are but words of forme, 
as here in the caſe which 
Littleton putteth of the 
lord and tenant ap- 
pearcth. 


Car le matter 
del iſſue eft lequel it d 
tient deluyou nemy, 
Sc. 


Here it appeareth, that 


pur rent, 


per 


et,, L. and M. and Roh. 


Of Releaſes. 


Sec. 484. 


of forme of pleading, and not 
words of ſubſtance. For if a man 
bring a writ of entrie in caſu pro- 
viſo, of the alienation made by the 
tenant in dower to his diſinheri— 
tance, and counteth of the alie- 
nation made in fee, and the tenant 
faith, that he did not alien in maner 
as the demandaat hath declared, 
and upon this they are at iſſue, and 
it is found by verdict, that the te- 
nant aliened in taile, or for tearme 
of another man's life, the deman- 
dant ſhall recover: yet the aliena- 
tion was not in manner as the de- 
mandant hath declared, &c. 


ALS O, if there hee 
lord and tenant, and 
the tenant hold of the 
lord by fealty only, and 
the lord diſtreine the 
tenant for rent, and 
the tenant bringeth a 
writ of treſpaſſe againſt 
his lord for his cat- 
tell ſo taken, and the 
lord plead that the tenant 
holds of him by fealtie 
and certaine rent, and 
for the rent behinde he 
came to diſtreine, &c. 
and demand judgement 
of the writ brought a- 
gainſt him, quare vi ef 
armis, &c, and the other 
ſaith, that hee doth not 
ces 
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que il ne 


Lib. 3. 


ceo ſont a iſſue, et trove 
% per verdid que zl 
tient de luy per fealtie 
tantitm z en ceſt caſe le 
briefe abatera, et un- 
core il ne tient de luy en 
le maner come le ſeig- 
nior avoit dit. Car le 
matter de iſſue eft, le- 
uel le tenant tient de 
bs ou nemy; car Sil 
tient de luy, coment que 
le ſeignior diſireina 
le tenant pur auter 
ſervices que ne doit 
aver, uncore tiel briefe 
de treſpaſſe, quare vi 
et armis, &c. ne g1/t 
envers le ſeignior, mes 
ſorra abate. 


rd, but ſhall abate. 


plaintife. 


AUXY, * en brefe 
de treſpaſſe de 
batterie, ou des biens 
emports, fs le defen- 
dant plede de rien cul- 
fable, en le manner 
come le plaintife ſup- 
Poſe, et trove eft que 
le defendant eſt cul- 
pable en auter ville, 
cu a auter jour que 
le flaintife ſuppoſe, 


wnicore il recovera. 


Of Releaſes. 


hold of him in the man- 
ner as he ſuppole, and 
upon this they are at iſ- 
ſuc, and it is found by 
verdict that he holdeth 
of him by fealty onely ; 
in this caſe the writ 
ſhall abate, and yet hee 
doth not hold of him in 
the manner as the lord 
hath ſaid. Forthematter 
of the iſſue is, whether 
the tenant holdeth of 
him or no; for if hee 
holdeth of him, al- 
though that the lord 
diſtreine the tenant for 
other ſervices which he 
ought not to have, yet 
ſuch writ of treſpaſſe 


juare vi et armis, &c. doth not he againſt the 


ae pleadeth that in his viſitation he deprived him as ordinary, whereupon iflue is taken, 
and it is found that he deprived him as patron, the ordinary ſhall have judgement, for the 
deprivation 1s the ſubſtance of the matter, 

The leſſee covenant with the leſſor not to cut downe any trees, &c. and bind himſelf in a 
bond of forty pounds for performance of covenants, the leſſee cut downe ten trees, the leſſor 
bringeth an action of debt upon the bond, and aſſigneth a breach that the leflee cutteth down 
twenty trees, whereupon ittue is joined, and the jury finde that the lefſee cut downe ten, 
judgement ſhall be given for the plaintife ; for ſuthcient matter of the iſſue is found for the 


Sect. 485. 


LSO, ina writ of 

treſpaſſe for bat- 
terie, or for goods 
carried away, if the 
defendant plead not 
uiltie, in manner as 
the plaintife ſuppoſe, 
and it is found that the 
defendant is guiltie 
in another towne, or 
at another day than 
the plaintife ſuppoſes, 
yet hee ſhall recover. 


ſentment, if the plain- 


FN brieſe de treſ- 


actions brought for things 
tranſitory. 
the wrong being done in one 
towne, the plaintife may 
not only alledge it in ano- 
ther towne, as Litileton here 
ſaith, but alſo in another 
county, and the jurors upon 
not guilty pleaded are bound 
to find tor the plaintite, 
Neither can the aſſault, bat- 
tery, or taking of goods, &c, 
alledged in another county, 


282 
(Doc. Pls. 191. Ant. 227. 
2. Roll. Abr. 704. 708. 


Sid. 5. Hob. 18. 73. 8. 


Doc. Pla. 355+ 344 345:) 
Pl. Com. 101. 


Sect. 485. 


if the matter of the iſſue 
be tound, it is ſufficient. 
And this rule holds in 
eriminall cauſes. For if 
A. be appealed, or indict- 
ed of murder, viz. that 
hee of malice prepenſed 
killed J. A. pleadeth that 
he 1s not guilty modo et 
forma, yet the jury may 
find the defendant guiltie 
of mantlaughter with- 
out malice prepenſed, be- 
cauſe the killing of J. is 
the matter, and malice 
prepenſed 1s but a cir- 
cumſtance. 

In atliſe of darreine pre- 


(9. Rep. 248. 1. Cro. 14 16. 
Haw. P. C. 266.) 


6. E. g. 41. b. 25. E. 3. 50. 
9. H. 7. « 7+ 14. 
29 E. 3. 38. 

(Sid. 21. 22.) 


10 


13. 


* 


tite alleage the avoyd- 
ance of the church by 
privation, and the jury 
find the voydance b 
death, the plaintife ſhall 
have judgment ; for the 
manner of voydance is 
not the title of the plain- 
tite, but the voydan.e is 
the matter. ö 

[4] It a gardeine of 
an hoſpitall bring an 
aſſiſe againſt the ordinary, 


(Doc. Pla. 348.) 


[4] 8. E. g. 70. 8. Aſſ. 29. & 39. 
9. E. 3. 338. 24. E. 3. 34 

3. H. 4. 2. 7. H. 4. 12. 

Pl. Com. 92. g. Mar. Dicr 116. 
40. E. 3. 33. 

Dier 2. & g. Ph. & Mar. 115. b. 
Trin. 22. Eliz. Rot. 920. Wol- 
man's caſe 41. E. 3. 28. 

34. Aſſ. 3. go. Aſſ. 3. 

33. E. 3. verdict 47. 

22. E. 3. 1. b. 18. E. 3. 48. 
31. E. g. account 58. 28. A(l, 48. 
(2. Roll. Abr. 704 719.) 


(11. Rep. 3.) 


paſſe de battery, et 


des biens emports, &c. 


Here Littleton ſpeaketh of (7. Rep. 2. b. 2. Roll. Abr. 688. 


In which caſes Dee · Fl. 98 369.386.) 


(1. Roll. Abr. 325. Hob. 10g. 109 
Doc. Pla 367. 5. Rep. 77.) 


be traverſed without ſpeciall 


cauſe 


® c:—=un, L. and M. and Roh, 


Lib. 3. 


(1. Rep. 1. 396. 6. Rep. 63. b.) 


Doc. Pla. 367. 2. Cro. 45. 372. 
Noy 37. 3. Cio. 333. Doc. 
Pla. 361.) 


(1. Leo. 39. Sid. 234. 294 
3. Rep. 52. b. Ant. 145. b. 
Doe. Pla. 43. 2. Sid. 118. 
Cro. El. 9.) 


Trin. 20. Eliz. in the king's 
bench, betweeng, Inglebert and 
Jones. And herewith agreeth 
a judgement in the court of com. 


pleas, Paſch. 38. Eliz. Rot. 1656. 


ſe] 38. E. 3. 1. 


(1. Cro. 105. Ant. 72. Mo. 330. 


2. Cro. 372.) 

[/] 2. H. 4. 18. 31. E. 3. 
Gager. deliver. 5. 

[*] 42. Aff. 12. 4. E. z. ca. 5. 
18. E. g. ca. 1. & ca. 6. 

4. H. 4. ca. 2. 

[4] Li. 6. fo. 46. 47. Dowdale's 
caſe. g. E. g. All. 446. 27-E. 3. 
86. 1. Aff. 16. 3. All. 4. 
6. Aſſ. 4. 3. Aſſ. 7. 18. E. 3. 38. 
21. Aſſ. S. 29. Afſ.5. 44. E. g. b. b. 
14. H. 4 35. 5. H. 5. 2. 

10. H. 6. 13. 21. H. 6. 51. 

37. H. 6. a2. 7. E. 4 45 

18. E. 4. 1. 22. E. 4. 19. 

13. H. 7. 17. 2. Mar. Br. at- 
taint. 104. 10. Eliz. Dier 171. 
[:] 19. H. 6. 48. 11. H. 6. 16. 
43. E. g. 23. b. 46. E. g. 3. a 
9. II. 6. 62. 21. II. 6. 27. 

14. H. 8.24. 18. E. 4. 1. 

20. H. 6. 2. 34. H. 6. 4% 

14. H. 6. 21. 22. 4. H. 6. 13. 
33. H. 6. 25. 12. E. 4. 12. 
28. H. 8. Dicr. 29. 

22. E. 4. 19. 80. 27. II. 8. 19. 
12. I. 8. 1. 11. H. 4. 65. 

19. H. 8. 6. 

(Hob. 1343. . Leo. 3201. Cro. 
Car. 514. Cro. Ja. 366.) 


nt not in I. and M. nor Roh. 


Cap. 8. 


Sect. 485, 


And fo in many other 
caſes theſe words, vs. 
in manner as the de- 
mandant or the plain- 
tife hath ſuppoſed, do 
not make any matterof 
ſubſtance of the iſſue: 
for in a writ of right, 
where the mĩſeis joyn- 
ed upon the meere 
right, that is as much 
as to ſay, and toſuchef- 
fe, viz. whether the 
tenant or demaund- 
ant hath more meere 
right to the thing in 
demand. - 


Of Releaſes. 
cauſe of juſtification which 


ch [if jſint en lu- 
extendeth to ſome certaine & T P 


place; as if a conſtable of a fors aurers caſes CeuN 
towne in another county parols, ſcilicet, en lema- 


arreſt the body of a man that : 
breaketh the peace, there he Ter” COME le de maundant 
ang Hers gle worry (but C le plaintiſe ad up- 
he muſt not reſt there) but all poſe ne font aſcun 
other places ſaving m the ” 
towne whereof hee is con- 1 matter de ſubſtance 
ſtable. And ſoit is of taking g/ iſſue * car en briefe 
of goods, if the defendant juſ- 4 4 "I ] 
tifie for damage feaſant in 4 > %, tou le miſe 
another county, he muſt tra- eft jſoyne ſur le mere 
verſe as before, But where droit, il eff a tant a dire, 
et a tiel effeet, icilicet, 
lequel ad pluis mere 
droit, le tenant ou te 


the cauſe of the juſtification 
is not reſtrained to a certaine 
demandant al choſe en 


place, that is ſo locall as it 
cannot be alledged in any 
other towne, as in the caſes 
before alledged, and the like, 
then albeit the action bee 
brought 1n a forraine coun- 
tie, yet he muſt alledge his 
5uftification in the county 
where the action is brought. As if a man be beaten in the county of Middleſex, and hee 
bringeth his action in the county of Buck. the defendant cannot pleade that the plantife 
aſſaulted him in the county of Midd. Sc. and traverſe the county, but he muſt pleade his 
juſtification in the county of Buck. for that the cauſe of his juſtification is good in any place. 
And ſoit is in caſe of bailement of goods, and other caſes for tranſitory things; as for example, 

In an action upon the caſc the plaintite declared for ſpeaking ot flanderous words, which 
is tranſitory, and laid the words to be ſpoken in London, the defendant pleaded a concord 
for ſpeaking of words in all the counties of England, ſaving in London, and traverſed the 
ſpeaking of the words in London: the plaintife in his replication denied the concord, where- 
upon the defendant demurred, and judgment was given for the plaintife. For the court 
ſaid, that if the concord m that caſe ſhould not be traverſed, it would follow, that by a new 
and ſubtile invention of pleading, an ancient principle ia law (that for tranfitorie cauſes of 
action the plaintife might alledge the ſame in what place or county he would) ſhould be ſub- 
verted, which ought not to be ſuffered; and therefore the judges of both courts allowed a 
traverſe upon a traverſe in that caſe : and the wiſedome of the judges and ſages of the law 
have alwayes ſuppreſſed new and ſubtile inventions in derogation of the common law. And 
therefore the judges ſay in one booke [e], We will not change the law which alwaves hath 
been uſed. And another ſaith [VI, It is better that it be turned to a default, than the law 
ſhould be changed, or any innovation made, 

A man did grant a rent, with a new invented clauſe of diſtreſſe, ©:/z. that the grantee 
ſhould hold the diſtreſſe againſt gages and pledges ; and yet by the whole court he fhäll gage 
deliverance, for otherwiſe by this new invention all replevyes {hall be taken away. 

[*] See many other new inventions in derogation of the common law diſallowed by the 
judges, and by the court of parliament. 


[5] Where the jury is bound to finde aſwell locall things in many caſes as tranſitory in 
other counties, ſee at large in my Reports, 


By this which hath beene ſaid you ſhall know the law as it is now in uſe in theſe caſes, 


and the better underſtand our [i] books, when you ſhall reade them concerning as well locall 
as tranſitory things, wherem you ſhall finde great variety of opinion in our bookes, 

Si le defendant plead de rien culpable. This is a good iflve, if the defendant 
committed no Oy at all; but regularly by the common law if the defendant hath cauſe of 
juſtification or excuſe, then can he not pleade not guilty, for then upon the evidence it ſhall 
be found againſt him, for that he confeſlcth the battery, and upon thut iflue cannot juſtifie it, 
but he muſt pleade the ſpeciall matter, and confeſſe and juſtiſie the battery. | 

The like law 18 in other cafes, and therefore this is a learning necetlary to be knowne, for 
that the loſſe of moſt cauſes dependeth thereupon. As if in battery the defendant may juſtifie 
the ſame to be done of the pluintife's owne uflault, he muſt pleade it ſpecially, and muſt not 
pleade the generall iſſue, and ſo of the like, In treſpatle of breaking his cloſe, upon not guilty 

he 


1 moltes added in L. aud M. and Roh. T matler -u, L. and M. and Roh. 
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Lib. 3. Of Releaſes. 


he cannot give in evidence, that the beaſts came thorow the plaintife's hedge, which he ought 
to keep, nor upon the generall iſſue juſtiſie by reaſon of a rent-charge, common, or the like. 

In 2 the defendant pleadeth ac detinet, he cannot give in evidence, that the goods 
were pawned to him for money, and that it is not paid, but muſt pleade it; but he may give in 
evidence a gift from the plaintife, tor that proveth he detaineth not the plaintife's oods, 

4] So in an action ot waſte, upon the plea nul waſt fait, he may give in 4 any 
thing that proveth it no waſte, as by _— by lightening, by enemies, and the like ; but 
he cannot give in evidence juſtifiable waſte, as to repaire the houſe, or the like. [e] If one 
doth waſte, and before the action Og the leſſee repaireth it, and after the leflor bringeth 
an action of waſte, and the leſſee pleade guod non fecit vaſiun, he cannot give in evidence the 
eſpeciall matter. : 

If two men be bound in a bond jointly, and the one is ſued alone, he may plead this mat- 
ter in abatement of the writ ; but he cannot plead aon eff fadtum, for it is his deed, though it 
be not his ſole deed. [ f] See in Whelpdale's caſe, where a man may fafely plead non eff 
Actum, and where not, and the former books that treat of that matter well reconciled. 

le] Upon plenè adminiflravit pleaded by an executour, et i ut riens inter maines, if it be 
roved that he hath goods in his hands which were the teſtatour's, he may give in evidence 
that he bath paid to that value of his owne mony, and need not plead it ſpecially. (1) 
In an aſſiſe, if the tenant plead 2 tort nul difſeiſin, he cannot give in evidence a releaſe 
after the difleifin ; but a releaſe before the diſſeiſin he may, for then there is no diſſeiſin upon 
the matter, 
In a writ of right, if the tenant joyne the miſe upon the meere right, he cannot give in 
evidence a collaterall warranty ; for he hath not any right by it, . therefore it ought to 
have been pleaded. 
Of this learning you ſhall reade plentifully in our bookes, and in my Reports. This little 
taſte all here ſuffice to make the reader capable of the reft. Regularly whenſoever a man 
doth any thing by force of a warrant or authority, he muſt plead it. 
But all that hath been ſaid maſt be under two cautions : firſt, that whenſoever a man can- 
not have advantage of the ſpeciall matter by way of pleading, there he ſhall take advantage 
of it in the evidence. For example, the rule of law is, that a man cannot juſtifie in the kil- 
ling or death of a man; and therefore in that caſe, he ſhall be received to give the eſpeciall 
matter in evidence, as that it was /e defendendo, or in defence of his houſe in the night againſt 
theeves and robbers, or the like. | 
Secondly, that in any action upon the caſe, treſpaſſe, battery, or of falſe impriſonment 
againſt any juſtice of peace, mator, or bailife of city or towne corporate, headborough, 

ort reve, conſtable, tithingman, collector of ſubſidy or fifteen, in any his majeſty's courts 
in We/tminfler, or elſewhere, concerning any thing by any of them done by reaſon of any 
of their offices aforeſaid, and all other in their aide or aſſiſtance, or by their commandement, 
& they may plead the generall iſiue, and give the ſpeciall matter for their excuſe or juſtifi- 
Cation in evidence. 
in an action of treſpaſſe or other ſuit againſt any perſon for taking of any diſtreſſe or other 
act doing by force of the commiſſion of ſewers, the defendant in any ſuch action ſhall and 
way make avowry,.conuſance, or juſtification generally, that it was done by authority of the 
commiſſion of ſewers for lotte or taxe aſſeſſed by that commiſſion, &c. and the plaintife ſhall 
reply he did it of his owne wrong without ſuch cauſe. And both theſe acts were made 
for avoicing of prolixity and captiouſneſſe of pleading, tending to the great charge and 
danger of officers and miniſters of juſtice, &c. Evidence, evidentia. This word in legall un- 
derſtanding doth not only containe matters of record, as letters patents, fines, recoveries, 
inrolments, and the like, and writings under ſeale, as charters and deeds, and other writings 
without ſeale, as court rolles, accounts, and the like, which are called evidences % rumenta, 
but in a larger ſenſe it containeth alſo teftimonia, the teſtimony of witneſſes, and other 
proofes to be produced and given to a jury, for the finding of any iſſue joined betweene the 
parties. And it is called evidence, becauſe thereby the point in iſſue is to be made evident 


to the jury. Probationes debent efſe evidentes (id ef) perſpicuæ et faciles intelligi, But let us 
now returne to Littleton. 


Ou a auter Jour que le plaint fe ſuppoſe. [5] As if the treſpaſſe were done the 
fourth of May, and the plaintife alledgeth the ſame to be done the fitth of May, or the 
firſt of May, when no treſpaſſe was done; yet if upon the evidence it falleth out that the 
treſpatie was done before the action brought, it ſufficeth : and this is warranted by Lizrleton, 


who ſpeaketh indefinitely, that the jury may find the defendant guilty at another day than 
the plaintife ſ uppoſeth, 


Et a kiel eff ect. Here is to be obſerved, that the law of England reſpecteth ir » 
eflec 


o 0 _ o_ 
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(1) Yet if the matter be pleaded ſpecially, that is net canſe of demurrer, though it amonnts to the 
colour of matter in law, as was adjudged by tuftice Walme/ley. Hob. 127. Lord Nott. MSS, 


7 F 


Sect. 485. 


283 


25. II. 8. Br. 
(Doc. Pla. 197.) 


22. H. 6. 33. 


{4+ Rep. 33. 2. Roll. Rep. 491+ 
Poſt. g03. 1. Leo. 228.) e 


[d] 12. H. 8. 1. 19. E g. 
Walt, 30. 20. E. 3. Walt. 33. 
[e] 10. Eliz. Dier 276, 

2. Mar. Dicr 212. 


(1. Sid. 450. Doc. Pla. 198.) 


7] Lib. 3. fo. 119. Whelpe 

ale*'s caſe. 7. E. 4. 6. 7. E. 6. 
Br. non eſt fact. 14. 1. H. 7 15. 
14. H. 8. 28. Pl. Com. Dive and 
Man caſe, 36. H. 8. Dier 39. 
2. Mar. Dier 112. 1. Eliz. Di. 167. 
g] Hill. 10. H. 8. Rot. gag. 
in com. banc. et Mich. 6. E. 6. in 
com. banco. Bendloes. 7. H. 3. 9. 
6. H. ;. 10. 34. E. 3. Droit ag. 
9. E. 3. 32. 8. E. 3. 24. 23- E. 3. 
Verd. 18. H. 6. 24. 39. H. 6. 38. 
18. E. 3. 19. Pl. Cn. 81. 173 
21. H. 7. 76. 16. K lw. 
21. E. 4. 11. $2. E. 4 45e 
13. H. 7. 13. Stanf. Pl. Cor. 1g. 
22. All. 55. 37. H. 6. 21. 
(Doc. Pla. 198. Ant. 227. 2. 
Hob. 174. Poſt. 30g. b.) 


7. Ja. ca. 5» 


23 H. 8. C2, 4» 


17 19. H. 6. 47 3 E. 4+ 3. 
17 E. 4. 66. 
(Cro. Jac. 366. 1. Cro. 01. 314. 


515. 228. 229. 2. C10. 202. 
did. 3o8.) 


general ue, Jecauſe it has ng 


Lib. 3. s Cap. 8. 


Of Releaſes. 


Sect. 486, 487. 


effect and ſubſtance of the matter, and not every nicety of forme or circumſtance ; Qui here 
in literd, heret in cortice, et apices juris non ſunt juras 


TTEM, þ home ſoit diſſeiſie, 
et le dliſſeiſor devie ſeiſie, 
Sc. et ſon fits et heire eſt eins 


per diſcent, et le di 


port aſſiſe, ou briefe 


tre en nature de afjiſe, il reco- 


VErAa. 


Heiſee en- 
ter fur I heire difſeiſor, lequel 
entrie eſt un diſſeiſin, &c. i] heire 


Sect. 486. 


* de en- 


ALSO, if a man be diſleiſed, and 

the diſſeiſor dyeth ſeiſed, &c. 
and his ſonne and heire is in by diſ- 
cent, and the diſſeiſee enter upon 
the heire of the diſſciſor, which 
entrie is a diſſeiſin, &c. 
heire bring an aſſiſe, or a writ of 
entrie in nature of an aſſiſe, hee 


if the 


ſhall recover. 


AN the reaſon hereof is, for that in the writ of right mentioned in the next Section, 
the charge of the grand aſſiſe upon their oath is upon the meere right, and not upon 


the poſſeſſion. 


* CAR i le here 

le diſſeiſor, &c. 
Here is a diverſity to be ob- 
ſerved concerning that which 
hath been ſaid, when the poſ- 
ſeſſion ſhall draw the right of 
the land to it, and when not. 
And therefore when the poſ- 
ſeſſion 18 firſt, and then a right 
commeth thereunto, the entry 
of him that hath right to the 
poſſeſſion ſhall gaine alſo the 
right which, as before it ap- 
peareth in thoſe caſes there 
put, followeth the poſſeſſion, 
and the right of poſſeſſion 
draweth the right untoit ; but 
when the right is firſt, and 
then the poſſeihon commeth 
to the right, albeit the poſſeſ- 
fion be Coed (as here in 
Littleton's caſe it is by the 
heire of the diſſeiſor) yet the 
right of the diſſciſee remain- 
eth. 


Briefe dentrie en 


le per. 4. dyeth ſeiſed, 
and the land deſcendeth to B. 
his ſonne ; before he entreth, 
an eſtranger abateth and dy- 
eth ſeiſed, B. entreth, againſt 
whom the heire of the abator 
recovereth in an aſſiſe, B. 
may have a writ of mort d' an- 


6. E. 3» 7. 


Vid. Sect. 447. 


5. Aff. 1. 10. Aff. 6. 


Sect, 487. 


ES / beire 
M7 port briefe de 
droit envers le dif- 
ſeiſee, i] ſerra barre, 
pur ceo que quant 
le graund afjiſe eff 
jure, lour ſerement eſt 
ſur le mere droit, et 


nemy fur le poſ- 


ſeſſion. Car ji Þ beire 


le diſiſor "+ fail, 
un affiſe de novel 
diſſeiſin, ou breefe 
d'entte en nature 
d aſſiſe, et recoveraſt 
vers le dliſſeiſce, et 
ſitiſt execution, un- 
core poit le diſſeiſee 
aver briefe dentre 
en le per envers luy 


de le difſeifin fait a 


lay per ſon pere, ou il 


port aver CNUELS 


[ beire briefe de droit. 


BUT if the heyre 

bring a writ of 
right againſt the diſ- 
ſeiſee, he ſhall bee 
barred, for that when 
the graund aſſiſe is 
ſworne, their oath is 
upon the meere right, 
and not upon the poſ- 
ſeſſion, For if the 
heyre of the diſſei- 
ſor ſue an aſſiſe of no- 
vel diſſeiſin, or a writ 
of entrie in nature of 
an aſliſc, and reco- 
vers againſt the diſſei- 
ſee, and ſueth execu- 
tion, yet may the diſ- 
ſeiſee have a writ of 
entrie in the per againſt 
him, for the difleiſin 


made to him by his 


father, or he may have 
againſt the heite a writ 
of right. 

ceeftet 


* de entre en nature de aſſiſe il recovera. Mes fi Pheire port (the beginning of next Section) not in L. and M. nor Roh. but in 
both MS$. 


+ ſuiſt—porta, L. and M. and Roh. 


Lib. 3. Of Releaſes. Sect. 488, 489, 490. 


ceſter, and recover the land againſt him. And if the diſſeiſin had beene done to 2. &e. 
then after the recovery in the aſſiſe, B. ſhould have had a writ of cutrie in the per, becauſe 


the heyre that is in by diſcent is in the per. 


Sect. 488. 


ES ile beyre doit reco- 
ver envers le diſſeiſee en le 
caſe avantdit per briefe de droit, 
donque tout fon droit ſerroit clere- 
ment ale, pur ceo que judgement 
final ſerroit done envers li, que 
erroif encounter reaſon lou le 
diſſeiſee ad le pluis meere droit, 
Sc. 


chapter. 


BUT if the heire ought to reco- 

ver againſt the diſſeiſee in the 
caſe aforeſaid by a writ of right, 
then all his right ſhould be cleere- 
ly taken away, for that judge- 
ment final! ſhall bee given againſt 
him, which ſhould bee againſt 
reaſon where the difleiſee hath 
the more meere right. 


Judgement final. The forme whereof you ſhall ſee in the laſt Section of this 


Que ſer ra encounter re aſon. Argumentum ab inconvenienti. 


Sect. 


KT ſaches, mon fits, que en briefe 

de droit, apres ceo que les 
guater chivalers ont cfltie le grand 
aljiſe, donques il nad pluis greinder 
delay que en un brief de forme- 
don, apres ceo gue les parties 
font a iſſue, &c. Fe ſi be miſe ſoit 
joyne ſur le battaile, donques il ad 
meindre delay. 


489. 

AND know (my ſonne) that in 
a writ of right, after the foure 

knights have choſen the grand aſ- 

ſiſe, then he hath no greater de- 

lay than in a writ of formedon, af- 

ter the parties be at iſſue, &c. 


And if the miſe bee joyned upon 
battaile, then hee hath leſſer de- 


lay. 


BA TTAFLE EF: See for this word in the laſt Section of this chapter, 


ue, Sc. or demurrer, which is an iſſue in law. 


Sect. 


7 TEM, releaſe de tout le droit, 
Sc. en aſcun coſe eft bone, fait 
à celuy que eft ſuppoſe tenant en ley, 
coment que il nad riens en les 
tenements. Sicome en præcipe 
quod reddat, % le tenant alie- 
na la terre pendant le brigſe, ei 
puts le demaundant releſſa a 


490. 


Vid. Set. 87. Fc; 
(Foil. 295 .) 


(Poſt. 294. b.) 


(5. Rep. 104.) 


ALSO, a releaſe of all the right, (. daf. 244) 


&c. in ſome caſe is good, 
made to him which is ſuppoſed 
tenant in law, albeit he hath no- 
thing in the tenements. As in a 
pracipe guòd reddat, if the tenant 
alien the land hanging the writ, 
and after the demandant releaſeth 

luy 


(Ant. 266. 267.) 


Lib. 3. 


Cap. 8. 


li tout ſon droit, &c. cel releaſe 
et bone, pur ceo que il eft ſup- 
poſe d'eftre tenant per le ſuit del 
demandant, et uncore il nad 
riens en la terre al temps de re- 


leaſe fait. 


Sect, 


EN meſme le manner eft fi 

en præcipe quod reddat ie 
tenant vouche, et le vouchee entre 
en le garrantie, fi apres le de- 
mandant releſſa al vouchee tout ſon 
droit *, ceo eft aſſets bone, pur ceo 
gue le voucbee apres ceo que 
a avoit enter en le garrantie, 


_ eſt tenant en ley al demandant, 


[4] 10. E. 4. 13. 12. AL. 41. 
22. Al. 13. 23. E. 3. 21 25. E. g. 
40. 38. E. 3. 10. 11. 7. K. 3. 6. 
19. E. g. tit. Reſceit. 34. E. g. 
tit. Reſceit. g- E. 4. 16. 39. H. 6. 
17. Al. 24. 6. H. 7. 5. 
20. Aſl. 2. 14. E. 3. Proceden- 
do 4. 9 E. 3. 17. 33. E. 3. 
Quare Imp. 2. Dyer. 17. Eliz. 
341. Scct. 447. 
Vi. devant Sect. 447. 
(Ante 264. b. 27. a 


Glan. Ii. 2, ca. 1. Bract. Ii. . 
fo. 101. Brit. fo. 71. Flet. li. 1. 


ca. 15. & 16. 


munia, ſeu civilia. 


Mir. ca. 2. f. 1. Bract. ub. ſup. 
Flet. li. 1. ca. 1. 


© &c. added L. and. M. and Roh. 


Se. 


Of Releaſes. 


Sect. 491, 492. 


to him all his right, &c. this re- 
leaſe is good, for that he is ſup- 
poſed to be tenant by the ſuit of 
the demandant, and yet hee hath 
nothing in the land at the time 
of the releaſe made. 


491. 


IN che ſame manner it is in a 

præcipe quòd reddat the tenant 
vouch, and the vouchee enters in- 
to warranty, if afterward the de- 
mandant releaſe to the vouchee 
all his right, this is good enough, 
for that the vouchee after he hath 
entred into warranty, is tenant in 
law to the demandant, &c. 


H ERE it doth appeare, that there is a tenant in deed and a tenant in law, and Litileton 
in this and the next Section putteth two examples of tenants in law, viz. (5) the 


tenant to a præcipe after alienation, and of the vouchee, whereof ſomewhat hath been 
ſaid before. | 

And it is obſervable, that Littleton ſaith, that in both caſes hee is tenant in law to the 
demandant, and yet he hath nothing in the land. And therefore if after the vouchee hath 
entered into warranty, and become tenant in law, an anceſtor collaterall of the demandant 
releaſeth to the vouchee with warranty, he ſhall not plead this againſt the demandant, for 
that the releaſe by the eſtranger is voide, which; beſides the authorities before vouched, ap- 
peareth by Littleton himſelfe ; * for he ſaith, that he is tenant in law to the demandant, 
whereby he excludeth that he is tenant in reſpect of any eſtranger. 


Seck. 492. 


O74, there be two 


JTEM, quant al LS O, as to re- 


And 


kind of actions, wiz. 
one that concern the pleas 
of the crowne, placita co- 
rong, or placita crimina- 
lia; another that concerne 
common pleas, placita com- 


that which concerneth pleas 
of the crowne,. Littleton 
ſpeaketh hereafter in this 
chapter. Of actions con- 
cerning common pleas, Lit- 
tleton ſpeaketh in this place. 
theſe are threefold 
(that is to ſay), reall, 
perſonall, and mixt. Pla- 
citorum aliud perſonale, aliud 


releaſes d actions, 


reals ef perſonals, 
il eſt int, que af- 
cuns actions {ſont 


f mixt en le realty et 


en le perſonaltic + fi 
come un adlion de 
waſte ſue envers te- 
nant a terme de vie; 
ceſt action eft I en le 
realtie, pur ceo que le 
lieu waſte ferra re- 


| leaſes of actions, 
realls and perſonals, 
it is thus. Some 
actions are mixt in 
the realty and in the 
perſonalty: as an action 
of waſt ſued againſt 
tenant for life; this 
action is in the real- 
tie, becauſe the place 
waſted ſhall bee reco- 
vered; and alſo in the 


reale, aliud mixtum, Or, Ac- 


tionum quadam ſunt in Cover z et auxy en le 


perſonaltic, becauſe 


per- 


+ c. not in L. and M. nor Roh. + ex not in L. and M. nor Roh. 


Lib. 3. 


perſonaltie, pur ceo 
gue treble damages 
ſerront recovers pur le 
* tor tious waſt fait per 
le tenant ; et pur ceo 
en ceſt action un re- 
leas d actions reals eſt 
bon plee en barre, et 
iſint et un releas 
d actions perſonals. 


Of Releaſes. 


treble damages ſhall 
bee recovered for the 
wrongfull waſte done 
by the tenant; and 
therefore in this ac- 
tion a releaſe of ac- 
tions reals 1s a good 
plea in barre, and ſo 
is a releaſe of actions 
perſonals. 


Sect. 492. 285 
rem, queadam in perſonam, et (plg, 434.) 
uedam mixte. And general- 
y. adio is defined, (i] Ac 63 Vide Sect. 444. 
tio nihil aliud eff quam jus Bratt. lib. 3. fol. 98. 
praſeguendi in gud cio quod _ lib. 1. cap. 13. 
ſibi debetur, Or, Action neſt * 
auter choſe que loyall demande 
de ſon droit. 

[+] And by the releaſe of [4] Lib. 8. 153. Altham's caſe, 
all actions, cauſes of action 35-H- 8. Dier 37. 5. Mar. 217. 
be Sonny - but within a ſub- lg 4 H. 6.8. Vid. 4 · E. 3. 
miſſion of all actions to arbi- „ 'p*. | 
trement, cauſes of action are 780 n gl. 
not contained. 


ö Tenant pur vie. And fo it is if it be brought againſt tenant for yeares, becauſe 
it agreeth with the reaſon of J. ittleton here rendred, wiz. that the place waltcd ſhall be reco- 
yered, and therefore ſoundeth in the realty. 


Auxy 


ey en le perſonaltie, pur ceo que treble damages ſerra recovers, 
which doe ſound in the perſonaltie. Wherefore Littleton concludeth, that in an action mixt 


(Cro. Car. 171.) 


a releaſe of all actions reals is a good barre, and fo is a releaſe of all actions perſonals, 
And here is to be obſerved a diverſity betweene the act of the party, and an act in law ; for a 
man by his one act cannot alter the nature of his action; and therefore if the leflee for life or 
loſlce tor yeares doe waſte, now is an action of waſte given to the leſſor, wherein he ſhall re- 
cover two things, vi. the place waſted, and treble damages: in this caſe if the leflor releaſe 


all actions 


the leflor acce 


of 


the annuity and arrerages. 


MINUS di gnum, 


his companion ont. 


all actions realls, he ſhall not have an action of waſte in the perſonalty only; aud if he releaſe 
perſonals, he ſhall not have an action of watte in the realty only. | 
[/} And ſo it is if the leſſee doth waſte, and after ſurrendreth to the leflor his eſtate, and [/] 19. H. 6. 55. 14. H. 6. 14. 
thereof, the leſſor ſhall not have an action of waſte. 6 
But by act in law the nature of the action may be changed; as if a man make a leaſe pur 23 5 5 Br: Walke. 
terme d'auttr vie, and the leſſee doth waſte, and then cy 
ſhall lye for damages only, becauſe the other is 4 
And againe, hereupon is another diverſity to be obſerved, that in caſe when an action is 
well begun, and part of the action determineth by act in law, and yet the like action for the 
reſidue is given, there the writ ſhall not abate, but proceed. But where by the determination 
part the like action remaineth not for the reſidue, there the action well commenced ſhall 11. H. 6. 43. 9. F. 4. 50. 
abate. As if an action of waſte be brought againſt tenant pur terme d'auter wie, and hanging 44. E. 3. 72- 
the writ cy que vir dyeth, the writ ſhall not abate, but the plaintife ſhall recover damages 9. — Sel. 
only, becauſe if cy que vie had died before any action brought, the leflor might have an 
action of waſte for the damages. So if an ejefione 222 brought, and the terme incurreth 
hanging the action, yet the action ſhall proceed to 
lye after the terme for damages only. But if tenant pur anter vie bring an aſſiſe, and ce/f 
. que vie dyeth hanging the writ, albeit the writ were well — all 
abate, becauſe no aſſiſe can be maintainable for damages only. 
So if an action of waſte be brought by baron and fem in remainder, in eſpeciall tayle, and 
hanging the writ the wife dieth without iſſue, the writ ſhall abate, becauſe every kind of 2. H. 4.22. 6. F. . briefe 807. 
action of waſte muſt be ad exh@eredationem. | 
If a writ of annuity be brought, and the annuity determineth hanging the writ, the writ 34. H. 6. 10. 
faileth for ever, becauſe no like action can be maintained for the arrerages only, but for 4 fi. 7 31. 


11. R. 2 Waſt. 99. 14. H.8 14- 


(5. Rep. 75.) 


ve vie dyeth, an action of waſte (Noy 118.) 
by act in law. 


18. E. g. 28. 


(7. Rep. 77. 80 a.) 
(Sid. 61. Hob. 328.) 


r damages only, becauſe an Seddione doth 


yet the writ fi 


(Ant. 53. b. Plo. 18. b.) 


9. F. 4. 39 _ 
18. E. 3, Scire 
{ac12a$ 10. 

(Wm. Jones 215. Cro. Car. 171. 


But where damages only are to be recovered, there albeit by act in law the like action g. Rep. 48. b. 

lyeth not afterwards, yet the action well commenced thall proceed; [n] as if 2 conſpiracy be = 

brought againſt two, and one of them dyeth hanging the writ, it thall proceed. 19. 
And in an aſſiſe of novel diſſeifin, a writ of annuity, guare impedit, and other mixt actions (1), 

.a releafe of actions reals is a good plea, and ſo it is of a releaſe of actions perſonals. 

But if three joyntenants be difſeiſed, and they arraigne an aſſiſe, and one of them releaſe & 18. 2. H. 4. 13. 9. II. C. 57. 

to the diſſeiſor all actions perſonals, this ſhall barre him, but it thall not barre the other Mo. 133. contre.) 

plaintife; for having regard to them the realty ſhalk bee preferred, et omne majus trahit ad ſe do. H. 4. Barre 59. 

I] And in a writ of ward brought by two, the releaſe of the one ſhall not 

grieve the other, but ſhall enure to his benefit, for he ſhall recover the whole ward, and hold 


22. R. 4. brieſe 888. 
9. E. 4 1. 
(Doc. Pla. 47.) 
(Ray. 180. and 176. S. C.) 
(1. Sun. 228. S. C. 1. Vent. 1e. 


(2. Roll. Abr. 411. . Co. 68 as, 
Ant. 197. b.) 

ſn] 30. H. 6. ubi ſupra, 

45. E. g. fol. 6. 18. E. 3. fol. 36. 


But here a diverfity is to be obſerved betweene reall actions, wherein damages are to bee 21. H. 6. 18 a. 


reco- (Doc. Pla. 47. 310 
(W. Joues. 245. contra.) 


tortious wafi—tort et ra, L. and M. and Roh, 


(1) 5. Car. B. R. Sir John Bodwil”s coſe. Reſolved contra; ſecilicet, that it was a mere fer ſonal action, and not mint; 
et ideo, annuity in Wales by bill lies well; where, Mit had been mixt, the aftion ougiit tc have been brought ty wrtginal, per 
24 H. ö. ca. G. wpor argument by the court on error brought. Cro, 179, L. Nott. 3950, 


. 


Lib. 3. 


3 cap. 1. in dower. 
Cloc. cap. 1. | 


(5. Rep. 97.) 


9. H. E, $7- 
22. H. 6. 27. b. 


{Poſi. gog. b.) 

(1. Roll. Rep. 36. 37.) 
(Ant. 180. b.) ' 
(Hob, 10g.) 


Tg] 11. Aſſ. 9. 18. E. 3. 2. 
2. 24. 21. E. 3. quatre 
imp. 161. 7. E. 3. 5. 9· E. 3-6. 
39. E. g. 30. 22. E. 3. 2. 
19. H. 4. 7. 3. E. 2. quare 
imp. 44. 38. E. g. 30. 31+ 
5. F. 3. 26. 21. E. 3. 16. 17. 
5. H. 7. 34. 8. H. 5. 14. 
22. H. 6. 28. 29. 1. H. 7. 34+ 
27. E. 3. 81. 32. H. 6. 15. b. 
17. Af. 28. 2. H. 7. 14 
13. H. 8. 13. 14 44. E. 3.12. 
46. E. 3. 13. 16. E. 4. 11. 
24. E. 3. 31. 4. E. 4.18. 
7. H. 4. 34 2. R. 2. encum- 
dent. 4. 33. E. 3. quare imp. 


194. 
(8. Rep. 11. b.) 
(ect. 278.) 


13. H. 4. . 2 
(7. Rep. 26. 2.) 


(Sect. 471.) 


10. Rep. 61. b.) 


Tr] 19.H.6. 23. a. 
3. Rep. 154.) 


Cap. 8. 


Of Releaſes. Sect. 493, 494. 


recovered at the common law, as in an aſſiſe, &c. and reall actions where damages are not 
to be recovered by the common law, but are given by the [e] ſtatute, for there a releaſe of 
all actions perſonals is no barre, as in the writ of dower, entrie ſur diſſciſin in le per, &c. 


mord anc', aiel, Qc. 


T en quare impedit, un re- 
leas d attions perſonals eſt 
bone plee, et tfſint eft un releaſe 
d'attions reals, per Martin, 


fuit conceſſum. Hill. 9. H. 6. 57. 


* Sect. 493. 


quod 


ND in a quare impedit, a re- 
leaſe of actions perſonals is a 
good plea, and fo is a releaſe of ac- 
tions reals, per Martin, quod uit 
conceſſum. Hill. 9. H. 6. fol. 57. 


| HIS is an addition to Littleton, which although it be law, and the booke truly ei- 


ted, yet I paſſe it over. 


T, E adifheiſor bien 
poet pleder, Sc. 


Nota, every man ſhall plead 
ſuch pleas as are proper for 
him, and apt for his defence 


to be pleaded. [9] As a diſ- 


ſeiſor that hath nothing in the 
land may pleade a releaſe of 
actions perſonals, becauſe da- 
mages are to be recovered 
againſt him, and therefore 
for his defence hee may plead 
it; but a releaſe of actions re- 
als he cannot plead (1), becauſe 
he hath no eſtate in the land, 
and none ſhall plead a releaſe 
of actions reals in an aſliſe, 
but-the-tenant of the land. E- 
fic de cateriss But the te- 
nant in an aſſiſe ſhall plead a 


"releaſe of actions perſonals 
to the diſſeiſor, for that plea 


proveth that the eg 


hath no cauſe of action a- 
gainſt him. 


If the diſſeiſee releaſe to the 


diiſbiſor all actions reals, and 


the ſaid re leaſe. 


. But yet note by the way, that a releaſe of actions 
is alſo a good. barre in a grare impedit, becauſe it is an action mixt. 


Sect. 494. 


Z T meſme le ma- 

ner eſt en aſ- 
fiſe de novel diſſei- 
fin, pur ceo que il eff 
mixt en le realtie et 
en le perſonalty. Mes 
i un tiel aſſiſe ſoit ar- 
raigne enter le diſſei- 
ſor et le tenant, le dis- 
ſeiſor bien poit plede 


un releas d actions per- 


ſonals pur barrer 
Faſjiſe, mes nemy un 
releas d actions re- 


als, car nul pledera 


releas d actions reals 
en aſ/.je forſque le te- 


nant. 


diſſeiſor 


perſonals 


IN the ſame manner 

it is in an aſſiſe of 
novel diſſeiſin, for that 
it is mixt in the realtie 
and in the perſonal- 
tie. But if ſuch an aſ- 
ſiſe bee arraigned a- 
gainſt the diſſeiſor 
and the tenant, the 
may well 
plead a releaſe of acti- 
ons perſonals to barre 
the aſſiſe, butnota re- 
leaſe of actions reals, 
for none ſhall plead a 
releaſe of actions reals 
in an aſſiſe but the 
tenant. 


the diſſeiſor maketh a feoffement in fee, and an aſſiſe is 
brought againſt them, the teoftee ſhall not plead the relcaſe to the difleifor, for that he is 
not privie to the releaſe, for a releaſe of actions ſhall only extend to privics. ; 
It a diſſeiſor make a leaſe for life, the remainder in fee, and the diſſeiſee releaſe all actions 
to the tenant for life, after the death of tenant for lite, he in the remainder ſhall not plead 


If the diſſeiſee releaſe all actions to the diſſeiſor, and die, this doth barre him but for his 
life, for after his deceaſe his heire ſhall have an action [7], as ſome have ſaid, And hereby 


This Section is not in L. and M. nor Roh. 


may appeare a manifeſt diverſity between a relcaſe of a right, and a relcaſe of actions. 


Sect. 


(i) Hob. 163. accord. vu the ation be brought againſt the diſſeifor only, or again him and the tenant; but if the ſue 
Herſon be difſeiſor aud texant, then he may plead a rel:aje of ations real, L. Nott. MSS. 


Lib. 3. 
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Sect. 495. 


ITEM. en tiels actions reals 

que covient d'eftire ſue envers 
le tenant del franłtenement, /4 le 
tenant ad un releas d actions 
reals del demandant fait a liy 
devant le briefe purchaſe, et il 
plede ceo, il eft bon plee pur le 
demandant a dire, que celuy que 


ALS O, in ſuch actions reals 

which ought to bee ſued a- 
gainſt the tenant of the freehold, 
1f the tenant hath a releaſe of ac- 
tions reals from the demandant 
made .unto him before the writ 
purchaſed, and he plead this, it is 
a good plea for the demandant to 


Sect, 495, 496, 


pleda le flee navoit rien en le 
franktenement al temps del re- 
leas fait, car adonque il avoit 
cauſe d aver aſcun action rea! 


envers luy. 


ſay, that hee which plead the plea 
had nothing in the freehold at the 
time of the releaſe made, for then 
he had no cauſe to have an action 


reall againſt him. 


Tus is evident enough by that which hath beene ſaid, that a releaſe of all actions reals 
muſt bee made to him that is tenant of the land, becauſe a reall action muſt be brought 


againſt ſuch a tenant. 


TEM. en tiel cas 


ou home poet enter 


en terres ou tene-, 


ments, et auxy poit 
aver un action real 
de ceo, que eff done 
per la ley envers le 
tenant ; ſi en ceſt 
caſe le demandant re- 
liſa al tenant touts 
-maners.de actions reals, 
uncore ceo ne tolle 
le demandant de ſon 
entrie, mes le deman- 
dant bien poit enter 
nient contriſteant tiel 


releas, pur ceo que 


nul choſe eſt releſje 
forſque l'aclion, Se. 


Sect. 496. 
ALSO, in ſuch caſe 


where a man may 
enter into lands or 
tenements, and alſo 
may have an action 
reall for this, which 
is given by the law 
againſt the tenant; 


it in this caſe the de- 


mandant releaſeth to 
the tenant all maner of 
actions reals, yet this 
ſhall not take the de- 
mandant from his en- 
trie, but the demaun- 
dant may well enter 
notwithſtanding ſuch 
releaſe, for that no- 
thing 1s releaſed but 
the action, &c. 


POE T enter. Here 


it appeareth, that where 
2 man may enter, a releaſe of 
all actions doth not barre 
him of his right, becauſe 
he hath another remedy, viz. 
to enter. And this is agree- 
able with the authoritic of 
our /] bookes. But where 
his entry is not lawful, there 
a releate of all actions is b 
conſequence a barre of his 
right, becauſe he hath releaſ- 
ed the mean whereby he 
might recover his right. As 


if the diſſeiſee releate all ac- 


tions to the heire of the diſſei- 
ſor, which is in by diſcent, 
he hath no remedy to recover 
the land; but yet the diſſeiſee 
hath a right, for that hee hath 
releaſed his action, and not his 
right, as ſhall be ſaid hereaf - 
ter in the chapter of Remitter 
in his proper place. If the 
heire of the diſſeiſor make a 


the diſſeiſee releaſeth to one of 
the feoffees all actions, and 


he dieth, the ſurvivour ſhall not plead this releaſe for the cauſes aboveſaid. And hereby 
Alſo again appeureth another diverfity between a releaſe of a right, and a releaſe of actions. 


Ir 


® &c. added L. and NI. and Rch. 


(8. Rep. 140.) 


(8. Rep. 151. b.) 


(8. Rep. 152.) 


Jig. E. 3. 34 19. E. 3. 
utle 33. 


feoffment in fee to two, and 
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(8. Rep. 130.) 
19 AL. 3. go. E. 3- 19. 6. 

19. H. 6. 4-6. 31. H. 743. b 
7. H. 6. 6. 


(9 Rep. 3, 
tort 


_ Ent, 170. b.) 


10. Rep. 119, b. 2. Cro. 681.) BRIEFE de detinue. 


Glanvil. lib. 10. cap. 13- Breve de deteniione dicitur 
(F. N. B. 138. a.) à detinendo, becauſe detinet 
1. Roll. Abr. 606.) is the principall word in the 
| 8 505.) writ. And it lyeth where 

. 124.123) 

any man comes to goods 

eyther by delivery, or by 
finding. In this writ the 
plaintife ſhall recover the 
thing detained, and therefore 
it muſt hee ſo certaine as it 
may be knowne, and for. that 
cauſe it lyeth not for mony 
out of a bagge, or cheſt; and ſo 
of corn out of a facke, and the 
like, theſe cannot be knowne 
IJ A. E. g. 3. 8. H. 6. 18. from other. [/] A man ſhall 

28. 29. 21. E. 3.28. 3. H. 6. 19. have an action of detinue of 

30. H. 6. 4. 9. H. 6. 18. charters which concern the 
inheritance of his land if hee 


41. E. 3. 3. 
2 Roll. Ab. 5. Noy 


(0. Rep. 18. 78. b. F. N. B. 138. 
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EN meſme le maner eft de choſes 
perſonals; ficome home a 
prent mes biens, ff jeo re- 
leſſa a luy touts actions perſonals, 
uncore jeo fuiſſe per le ley pren- 
der mes. biens bors de ſon poſſeſſion. 


Sect. 497. 


This of it ſelfe is evident. 


Sect. 498. 
AUXY, fijeo ay * 


aſcun cauſe d'auter 
briefe de detinue de mes 
biens vers un auter, 
coment que jeo releſſa 
a luy touts attions 


perſonals, uncore eo 


puiſſe + per le ley 


prendre mes biens hors 


de ſon poſſeſſion, pur 


ceo gre nul droit de 
les biens eft releſſe a 


luy, mes folement L' ac- 


tian, Sr. 


Sect. 497,498, 499. 


It is to be obſerved, when a man hath ſeverall remedies for one and the ſelfe ſame thing, 
be it reall, perſonall, or mixt, albeit he releaſeth one of his remedies, he may ule the other, 


IN the ſame manner is it of things 
| 333 as if a man by wron 
take away my goods, if I releaſe 
to him all actions perſonals, yet I 
may by the law take my goods 
out of his poſſeſſion. 


ALSO, if T have any 

cauſe to have a 
writ of detinue of my 
goods againſt another, 
albeit that I releaſe 
to him all actions 


perſonals, yet I may 


by the law take my 


oods out of his poſ- 
effion, . becauſe no 
right of the goods is 


releaſed to him, but 


only the action, &c. 


(ie. Rep. N -) know the certainty of them, and what land they concerne, or if they be in bagge ſealed, or 


Du] 10. H. 6. 20. 21. H.6. r. 
14. H. 6. 4. 14. H. 4- 
(Poſt. 293.) 
I 20. H. 6. 45. 19 E. 3. 
everance 14. 31. E. g. ib. 32, 
42. E. 3. 13. 40. E. g. 25+ 
10. Rep. 135) 
Doc. Pla. 125.) 


.charters is a good barre. 


PER cauſe del ſtatute. 
5 That is to ſay, the ſta- 
"tute of 4. H. 4. ca. 7, and 
TI. H. . ca. 4. 

Car vil voet plo- 
der le releaſe general. 


ment. Here it appeareth, 
that when the ſtatute had 
given the action reall a- 


= 72z/cx:r not in L. and M. nor Roh. 


'+ ber 4e ley not in L. and NM. nor Rch. 


Sect. 499. 


TEM. fi home ſoit 


diſjeifie, et le diſſci- 


for jait feoffment a 


arvers perſons a for 


uſe T, et le, diſeiſor 


continualment priſt les 


profits, Tc. et le diſ- 
ſeiſee releſſa a luy 


cheſt locked, though he knoweth not the certainty of them: and it is good policie (if poffibly 
he can) in that caſe to declare of one charter in eſpeciall, [z] and then the defendant ſhalt 
*3-24-*7* not wage his law. [x] An action of detinue for charters doth ſound in the realty, for there- 
in ſummons and ſeverance lyeth ; and in detinue of goods a capias doth lye ; bur for charters 
in ſpeciall a capias lyeth not, and yet a releaſe of actions perſonals in a writ of detinue of 


ALSO, if a man be 
diſſciſed, and the 


diſſeiſor maketh a fe- 


offment to divers per- 
ſons to bis uſe, and the 
diſſeiſor continuall 

taketh the profits, &c. 
andthedificiſeereleaſe 


Fouts 


4 Gc. added L. and M. and Rob, 


Lib. 3. 


touts ations reals, 
et puis il ſauiſt vers luy 
breve. d'entre en na- 
ture d'a//iſe per cauſe 
de le flatute, pur ceo 
que il prent les pro- 
fits, &c. Quzre, co- 
ment le difjetſor ſer- 
ra aide per le dit re- 
leas; car $i voile ple 
der le releas gene- 
ralment, donques le 
demandant poit dire, 
que il n avoit riens en 
le franktenement al 
temps del releas 
fait ; et Sil pleda re- 
leas ſpecialnent, don- 
gues il covient * co- 
nuftre un diſſeiſin, 
et dengues puit le 
aeinandant enter en 
le terre, &c. fer fon 
conuſans de le dijſoifin, 
Sc. mes peradven- 
ture per eſpecial plea- 
derilluy poit barrer de 
Parton I que il ſuiſt, 


Se. coment le deman - 


dant pait enter. 


ITEM, fi home ſui/t 

appeale de felony 
del mort fon anceſter 
envers un auer, c0- 
ment que [appellant 
reliſſu al defendant 
touts maners d ac- 
tions realiet perſonals, 
ceo ne aidera my le 


defendant, pur ceo que 
cet appeal n'eſt pas 


de added in L and M. and Roh. 


Of Releaſes. 


to him all actions 
reals, and after hee 
ſacth againſt him a 
wrrit ofentrie in nature 
of an aſſiſe by reaſon of 
the ſtatute, becauſe hee 
taketh the profits, &c. 
Juære, how thediſſei - 
ſor ſhall bee ayded by 


the ſaid releaſe; for if 
plead the re- 


hee will 
leaſe generally, then 
tne demandant may 
fay, that hee had no- 
thing in the freehold 
at the time of the re- 
leaſe made; and if hee 
plead the releaſe ſpe- 
cially,thenhe muſtac- 
knowledge a diſſeiſin, 
and then may the de- 
mandantenterintothe 
land, &c. by his ac- 
knowledgment of the 
diſſciſin, &c. but per- 
adventure by ſpeciall 
pleading he may barre 
him of the action 
which he ſueth, &c. 
though the deman- 


dant may enter. 


Sect. 500. 


ALSO, if a man ſue 
an appeale of fe- 
lony of the Geath of 
his anceſter againſt an- 
other, though the ap- 
ellant releaſe to the 
defendant all manner 
of actions reallandper- 
ſonall, this ſhall not 
aide the defendant, for 
that this appeale is not 


gainſt the pernor of the 
profits, it enableth him to 
take and pleade a releaſe of 
all actions reals, and yet he 
hath neither pus in re, nor 
jus ad rem, which point is 
worthy of obſervation for 
maniteſtation of the equity of 
the law. 

Donques il covi- 
ent conuflre un diſſei- 


fin, Sc. In a writ of 
dower the tenant plcaded 
that before the writ purchaſ- 
ed A. was ſeiſed of the land, 
&c. untill by the tenant him- 
ſelfe hee was diſſeiſed, and 
that hanging the writ . re- 
covered againſt him, &c. 
judgment of the writ, and 
adjudged a good plęu, in which 
plca, the tenant confeſfed 2 
diſſciiia in himſelfe. 

Donques poit le 
demandant enter. 85 
might hee have done in this 

If : 
caſe that Liteleton putteth, 
albcit the tenant conteſſed 
no diſſeiſin. And therefore it 
13 no prejudice to the te- 
nant to confeſile a difleitin in 
himſelfe, &c. and then, as 
Littleton here holdeth, the 
action ſhall be barred, 

But the reader is to ob- 
ſerve, that now by the ſta- 
tute of 27. H. 8. cap. 10. which 
execute the poſſoſſion to the 
uſe, all the ſtatutes againſt 
cefly que u, or pernor ot the 
profits, have loſt their force, 


U R author having 
ſpoken of common 
pleas, now treatcth of cer- 
taine picas criminall, or 
pleas of the crowne, where- 
of it is ſaid, ſa] Item; 
criminalium alia majora, alia 
minora, alia maxima, ſecundum 
criminum gquautitatem; ſunt 
enim eriming mrora et dicuntur 
capitalia e quod witimum ins 
ducunt ſupplicium, Sc. Minos» 
ra veròè, gue fuſligationem 
inducunt, wel 22 pil- 
loralem, wel tumboralem, wel 
carceris 


+ gue il ſuift, Ac. not in L. and M. nor Roh, 


Sect. 500. 
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(3. Rep. 77.) N 
3 II. re 2s 


(8. Rep. 159.) 
15. E. 4. 4. b. 
(Doc. Pla. 3433} 


28. H. 8. Dier 32. 2. H. 8. c. 420. 


() Brat. lib. 3. fo. 102. b. 


Lib. 3. 
[5] Flet. lib. 1. cap. 15. 


[c] Mir. ca. 1. N. 4. & ca. 4 
des parnes en divers manticrs. 


Ta Mir. es. 2. F. 7. Braft; 
Ib. g. fo. 137. Ben. cs. 22. 
23. Flet. li. 1. ca. 31, 32, 33. 
*4. Rep. 39.) 

. Inſt. 131.) 

5 Glanvil. lib. 3. cap. 9. et 
Eb. 14. ca. 1. et . 


24. H. 8. ca. 12. 1. EI. ca. . 


(4. Re p. 40. 43. 3- Inſt. 47.) 


Lamb. Ex poſ. verb. Eſtimatio. 
Flet. lib. 1. ca. 42. Hoved. 


0 341 


(4. Rep. 43. 47.) 
(Doc. Pla. y.) 
21. H. 6. 16. 
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carceris inclufonem, &c. 
[5] Criminalum gqueadam 


fSententialiter mortem inducunt, 


quadam werd minim. [e] 
De peche et briefe diwvi- 
fron, car et mortal ou wvenial 
ſolongue ceo que afppiert et 
parnes. And that crime 1s 
culled mortall or corporall : 
mortall, becauſe it deſerveth 
death; and ſuch crimes are cal- 
led veniall, as may be redeem- 
ed or ſatisfied by ſome other 
puniſhment than by. death. 


Appeale de els 
Nie. [x] Appellum ſigni- 


ſieth accn/atio, an 'accuſa- 
tion, and therefore to appeale 
a man is as much as to aec- 
cuſe him: and in [y] ancient 
bookes he that doth appeale 
is called accruſator, and is po- 
culiarly in legall figniſication 
applyed to appeales of three 
ſorts, Firſt, of wrong to 
his anceſtor, whoſe heire male 


Of Releaſes. 


action real, entant 
gue [appellant ne re- 
covera aſcun realtie 
en fiel appeale: ne 
biel appeale n'eſt pas 
actian perſonal, en 
tant que le tort ſuit 


fait a ſon aunce/lor, 


et nemy a luy. Mes 
S'tl relefſa a le defen- 
dant touts manners 
actions, 
ſerra bone barre en 
appeale. Ft ifjint 
home poit veyer que 
releaſe de touts ma- 
ners d actions efl 
melior que releas de 
actions reals et per- 


donque il 


Sect. 500. 


an action reall, in as 
much as the appellant 
ſhall not recover any 
realtie in ſuch ap- 
peale.: neither is ſuch 
appeale an action per- 
ſonall, in as much as 
the wrong was done 
to his anceſtor, and 
not to him. But if 
hee releaſe to the de- 
fendant all manner of 
actions, then it ſhal be 
a good barre in an ap- 
peale. And ſo a man 
may ſee that a releaſe 
of all manner of ac- 
tions is better than a 
releaſe of actions reals 


he is, and that 13 onely of 
death, whereof our author 
here ſpeaketh. The ſecond is 
of wrong to the huſband, and is by the wife only of the death of her huſband to be proſecuted, 
The third is of wrongs done to the appellants themſelves, as robbery, rape, and mayhem. 
The word affelinm is derived of appelier, to call, becauſe appellans wocat reum in judicium, 
he calleth the defendant to judgement, and the plaintife is called the appellant. 


Appeale » Appellatio, is a removing of a cauſe in any eccleſiaſtical court to a ſuperior; 
but of this there needeth no ſpeech in this place. 


De mort. A peale of death is of two ſorts, of murder and of homicide. Murder is 
when one is ſlaine with a man's will, and with malice prepenſed er forethought. Homicide, 
as it is legally taken, is when one is flaine with a man's will, but not with malice prepenſed. 
Chance-medly, or per ixfortunium, is when one is flaine caſually, and by miſadventure, with- 
out the will of him that doth the act, whereupen death inſueth; but of this no appeale doth 
lye. Murder commeth of the Saxon word mordrer. 

Were is an old Saxon word-ſometune written wera, and fignifieth the price of the life of a 
man, effimatio capitis, that is, ſo much as one paid for the kiliing of a man; by which it ap- 
peareth, that ſuch government was in thoſe day es, as ſlaughters of men were moſt rarely com- 
mitted, as maſter Lam ard collecteth. And you ſhall not reade of any inſurrection or rebel- 
lion before the Conqu-it, when the view of frankpledge and other ancient lawes of this 
realme were in their right uſe. 

Mes s'i releaſe al defendant touts manners d'attions, Sc. ard the 
reaſon is, for that then all actions, as well cruninall as reall, perſonall and mixt, be releaſed. 
But a releaſe of all actions reall and perſonall cannot barre an appeale of death, becauſe that 
releaſe extendeth to common er civill actions, and not to actions criminall : but releaſes of 
all actions criminall or mortall, or concerning pleas of the crowne, are good barres in an 
appeale of death, aud ſo the (Sc.) in the end of the Section is well explained, 


ſenals, Sc. and perſonals, &c. 


Sect. 


- Lab. 3. 


JT E M, en appeale. de rebberie, 

% le defendant voile pleader 
un releaſe de Vappellant de touts 
actions perſonals, ceo ſemble nul 
flee; car action de [ appeale, 
lou Pappellee aura judgement de 
mort, Ec. eft pluis hault que 
action perſonal ei, et n pas pro- 
ferment dit action perſonal: et 
pur ceo fi le defendant wailoit 
plead un releaſe del appellant de 
 barrer luy d'appeale, en cefl 
cafe il covient d aver un releaſe 
de touts manners d appeals, ou 
touts manners d actions, come il 


ſemble, Sc. 


Robberie, Ro loria, properly is when there is a felonious taking away of a man's **: AT. 39. 


Of Releaſes. 
Sect. 


Sect. 501, 5 


501. 


ALSO, in an appeale of robbe- 

rie, if the defendant will 
plead a releaſe of the appellant 
of all actions perſonals, this ſeem - 
eth no plea; for an action of 
appeal where the appellee ſhall 
have judgment of death, &c. is 
higher than an action perſonall is, 
and is not properly called an ac- 
tion perſonall: and there if the 


defendant will plead a releaſe of 


the appellant to barre him of 
the appeale, in this caſe hee muſt 
have a releaſe of all manner of 
appceales,or all manner of actions, 


as it ſecmeth, &c. 


goods from his perſon : and it is called robbery, becauſe the goods are taken as it were 


de la robe, from the robe, that is, from the 


ſenſe, 


. 8 8 . 
perſon ; but fomerimes it is taken in a larger W. 1. cap. 29- 


Judgement de mort, Ec. By this (Sc.) is implyed appeales of rape, of arſon 


or burning, of felony or larceny, for therein alſo is judgment of death, and are within Car. 531 


our author's reaſon. 


Come il ſemble, &c. 


It is to be underſtood, that, firſt, a releaſe of all actions V. Sc. 508. 


.criminall, mortall, or concerning pleas of the crowne ; ſecondly, a releaſe of all actions 


generally; thirdly, a releaſe of all appeales ; and laſtly, a releaſe of all demands, are (Poſt. 291. b.) 


good barres in all theſe kinds of appealcs. 


Sect. 502. 


MES en appeale 
de maihem un 
releaſe de touts man- 


ners d'attions perſo- 


nals eft bone plee en 


. barre, pur ceo que en 
tel action il ne reco- 
dera forſque. damages, 


Se. 


BUT in appeale of 
mayhem a releaſe 
of all manner of ac- 


tions perſonals is a 


ood plea in barre, for 
that in ſuch an action 
hee ſhall recover no- 
thing but damages. 


MAYHEM, ma. 


hemium, membri muti- 
latio, or obtruncatio, commeth 
of the French word me- 
haigne, and fignifieth a cor- 
porall hurt, whereby hee 
loſeth a member, by reaſon 
whereot hee is leſſe able to 
ſight ; as by putting out his 
eye, beating out his fore- 
teeth, breaking his ſkull, ſtri- 
king off his arme, hand, or 
finger, cutting off his legge 


or foot, or whereby he loſeth the uſe of any of his ſaid members. 


Damages, Sc. 


Vide Sect. 194. 
Releaſe de touts manners actions perſonals eft bone plea, &c. 
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(3. Inſt 68, Dy. 39. a. Cra. 


Mir. ca. 1. 5. 9. Glan. li. 14, 
ca. 7. Braft. lib. 3. TraQt. 3. 
C2. 24. Brit. fo. 48. ca. 25. Het. 
lib. 1. ca. 38. Stanf, Pl. Cor. 
fo. 38. b. 


(3. Inſt. 118. 4. Rep. 43. 45+ 
Aut. 126.) 


28. E. 3. 94. 8. H. 4. 21. 


And the 21. H. 6. 16. 


reaſon is, for that every action wherein damages only are recovered by the plaintite, is in (Ant. 125. a. 9 Rep. 52.) 
law taken. for an action perſonall, 


Sea. 


ac. jons added L. and MI. 
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Sec. 503. 


v. li. +1. fo. 39.41.inMeto& BRIEFE de error. 7 TE M. f home ALSO, if a man bee 


-Eulfe's caſe upon what jud ge- 


ments-and aw andes a writ of This writ lyeth when fit utlage en ac- outlawed in an 
error doth lie. a man is grieved by any er- _. * 7 ci ( 1 
| ror in the foundation, pro- 77071 Ve ena per pr * action Periona y 
(Cro. Car. 66.) ceeding, judgment, or exe- Ces far le orginal, proceſſe upon the ori- 
cution, and thereupon it is , 


called breve de errore corri- ef port breve d error, Sinall, and bringeth 
gendo, But without a judg- ff celuy a que ſuit a writ of errour, if 


{3 Rep. 1. Cro. Jac. 5.) ment, or an award in nature 77 uit utlage i he at whoſe ſuit he 
of a judgment, no writ of , g 
error doth lie; for the words pleader envers luy un was outlawed, will 

Li. 3. fo. 111. Foxley's caſe. of the writ be, / Judicium releas ae touts man pleade againſt him a 

Li. 7. fo. 11, 12. leutleman's wedditum fit: und that judge- dn; . foaſe of all 

caſe. ment muſt regularly be given ers d act per fou releate of all manner 
by judges of 2 — in 4ʃs, cco ſemble nul plee; of actions perſonals, 
a court ot record, and not - 7 
by any other inferiour judges cad per le dit ac- this ſcemeth no plea; 
in bate courts, for thereup- lion il ne recovera for by the ſaid action, 

Car. 63. Noy 68. on a wr? alſe judgement . „ 
i 730 11 . , del Iye. In this Sale of Jen, en perſenaltte hee ſhall recover no- 
F. N. B. 17. Ant. 117. b. utlawry upon proceſſe, the forſque tantſolement thing in the perional- 


3. Rep. 141. e a : _ 
TA judgement is given (in the de preverſer le utla- tie, but only to reverſe- 
county court, which is no 


n Die. nah ccurt of record) by the coro- garie: mes un re- the outlawrie : bu t 
(Ant. 128. b.) ners (ſavingin London judge— leaſe de briefe 4 7 A releaſe of the writ 
ment 1s given by the recorder, | | . 
and not by the maior, who 1s ** 94 bone 7 lea. of errour is a good 
. coroner by the cuſtome of the plea, 
Lib. 9 ſol. 119. 8. Zanchar's city): for after the defendant a ns 3 
caſe. is int eaadtus, and maketh default, the judgement is, idro wtlagetur per indicium coronatorum; 
(5. Rep. 111.) and in London, per judicium recordatoris: fo as by the outlau ry, the plaintife recovers nothing, 
(Ant. 124.) but the king.taketh the whole benefit thereof ; for the law did intend, that the defendant 


would rather appeare and anſwer the plaintite, &c. than to forteit all his goods and chartcls, 

debts and duties to the king, by his default and contumacie. But Littleton is to be intend- 

ed, that the ſherife doe returne the ex/gent whereby the outlawry appeares of record, or 

that the outlawry be removed by certiorari, for before that time that the outlawry appeare 
28. AT. 40. 12. E. g. Utlag 3. Of record, the defendant doth not forfeit his goods, nor the plaintife can be diſabled, nor 
98. E. g. 13. Mich. 4. & g. El. any writ of error doth lye in that caſe. And this is the cauſe that the goods of outlawes 
Dyer fo, 222. Vid. Seti. 197 cannot be claimed by preſcription, becauſe they are not forfeited untill the outlawry ap- 
(6. Rep. 28. F,N-B. 20. b. 22. b.) peare of record. Vi Sec. 197. where it apprareth by Littleton, that the plaintife cannot 
| 6 diſabled by outlawry, unleſle it appeareth of record. 


Car per le dt acticn il recovera rien en le perſonaltie. Herenpon is to be 
obſerved a diverſity, when by the writ of error the plaintife ſhall recover, or be reſtored to 
any perſonall thing, as debt, damage, or the like; for then by the reaſon that Littleton, 
here yeeldeth, the releaſe of all actions perſonals is a good plea, for that the plaintife is to 
recover, or to be reftored to ſomething in the perſonaky. And ſo likewiſe when land is to 
be recovered, or to be reſtored in a writ of error, a releaſe of all actions reals is a good barre. 
0 8 3 4 6. * * 53 2 But where by a writ of error the plaintife ſhall not bee reſtored to any perſonall or real 
ber e ee 47 70 thing, then a releaſe of all actions reall or perfonall is no barre ; and therefore Littleren 
5. Rep. 44. 42.) here putteth bis caſe with great caution. If a man (ſaith he) by proceſie upon the originall 
be outlawed, there in deed he ſhalt be reſtored to nothing in the perſonalty againſt the, pl.in- 
title. But where by the outlawry he forfeited all his goods and chattels to the king, he 
ſha!l be reſtored to them; alſo thereby he ſhall be reſtored to the law, and to be of ability 
to fue, &c, But if the plaintife, in a perfonall action, recover any debt, &c. or damages, 
and bce outlawed after judgement, there in a writ of error brought by the defendant upon 
tte principall judgement, a releaſe of all actions perſonals is a good plea. And fo it is where 
a judgement is given in a reall action, a relcaſe of all actions reuls is a good barre in a writ 

of error brouglit thereupon. 5 | 
at; 


1. H. 4. 6. 


THE latter pages of the Chapter on Releaſes relate almoſt entirely to the uſeful, 
but abſtruſe and complicated, learning of Special Pleading. The Editor's profeſ- 
ſional ſtudies having been directed to thoſe branches of the law which relate to con- 
veyancing, he finds himſelf unable to write any annotations either on the text or the 
commentary contained in thoſe pages. He might fill them with notes; but he 
thinks it more honourable to confeſs his total ignorance of the ſubject, than, 
knowingly, to preſent the public with obſervations which muſt be unintereſting, 
and which might be of a nature to deceive and miſlead the Student. $ 

| Lincoln's: Inn, Nov. 9, 1785. 

Erratum, page 241, note 4, line 8, inſtead of grantor read grantees 


Fre At a4 Hefere fol. 2.9. . 


Lib. 3. Of Releaſes. Set. 304. 


If the tenant in a reall action releaſe to the demandant after recovery his right in the land, 9. H. 6. 47. 


289 


he ſhall not have a writ of error, for that he cannot be reſtored to the land, 
And ſo it is if debt, &c. or damages be recovered in a perſonall action by falſe verdict, and 
the defendant bringeth a writ of attaint, a [a] releaſe of all actions perſonal is a good barre 
of the attaint ; for thereby the plaintife is to be reſtored to the deht, &c, or damages which 
be loſt: the like law is it a judgement be given upon a falſe verdict in a reall action, a re- 
leaſe of all actions real is a good harre in an attaint. For both the writ of error and 
the writ of attaint doe inſue the nature of the former action, &c. 

And ſo it is if a writ of audira qrerela be brought by the-defendant in the former action to 
diſcharge himſelfe of an execution, a releaſe of all actions perfonal is a good barre, becauſe 
he is to diſcharge himſelfe of a perſonall execution. 


Mes un releaſe de briefe de error eft bone plea, Tc. sa as in this f 

ciall caſe here put by J. it ton, wherein the plaintife is to recover or be reſtored to nothing 
againſt the party; yet for that the plaintife in the former action is privy to the record, a re- 
leaie of a writ of error to him is ſuthcient to barre the plaintife in the writ of error of the 
ſuit, and vexation by the writ of error. And ſo note that an action reall or perſonall doth imply 
a recovery of ſomething in the realty or perſonalty, or a reſtitution to the lame, but a Writ (1) 
implyeth neither of them, which is worthy of obſervation, 


| ” Sect. 504. 
ITE M. þ hone 


ALSO, if a man re- E RE appeareth a di- 

verſity betweene an ac- 
recovera debt ou cover debt or da- tion and an execution. For 
damages, et il re- mages, and he relea- regularly an be is ſaid in 
He al defendant ſoth to the defendant nf Jüdgement bee given, 
touts maners dac- all manner of actions, and after judgement then doth 


proceſſe of execution begin; 
and therefore a releaſe of all 
actions regularly is [H no barre 
of execution, for the execu- 
tion doth beginne when the 
action doth end. And there- 
fore the foundation of the firſt 
is an originall writ, and doth 
determine by the judgement ; 
and writs of execution are call- 


yet hee may lawfully 
ſue execution by ca- 
cution per capias ad pia ad ſatisfaciendum, 
ſatisfaciendum, ou er or by elegit, or fieri 
elegit, ou fieri facias: Jacias: for execution 
car execution per tiel upon ſuch a writ can- 
briefe ne poit efire dit not bee ſaid an ac- andres | 

ed juchciall, becauſe they are 


action. i Aan. ; grounded upon the judgement. 
Per cap. ad ſatis aciendum, This is a judiciall writ for the taking of the 


body in execution untill hee hath made ſatisfaction: where a capias ad ſarisfaciengum 
pech. 1 the common law ; and where it is given by ſtatute, you may, reade- at large 
in m eports. 8 
1 4. 2 two ancient records touching the taking of the body in execution, whereof, 
to my remembrance, I never read any touch in our bookes, yet will I recite them, and leave 
them to the judicious reader. Milllam de Walton brought an action of (re pole of break- 
ing his cloſe againſt John Martin, and upon not guilty pleaded, hee was found guilty and 
damages aſſeſſed; whereupon judgement was given that the plaintife ſhoy}d regover his 
damages, et guid predifius Johannes capiatur. And the record faith, Süd proedifus For 
bhannes wenit coram domino 75 et redd:dit fe Priſenæ, et quig conſtat curi ger inſprflignem 
corporis ipſius Fohannis, quod idem Fohannes eft talis &tatis quod pernam impriſonamenti ſubire 
„ poteſ, ideo diflym oft ei, quid eat inde fine dies The 42 record is, That Ellen Allo 
bro t an appeale of robbery againſt Johr Boſkiſeleke clerke, Richard Charta, and others, 
who pleaded not guilty, and were not found guilty : whereupon judgement was given that 
they ſhould goe quite, et prædicla Elena pro falſo appello ſuo committatur priſonæ, 8 0 
21 by the ſtature ſhe ought to be impriſoned in that caſe for a yeare.) But the record ſaith, 


tions, uncore il puit 
loialmont fuer exe- 


Lale du corpus u/4ue quind. Michadli, Ce. (4) 
* : 7 1 


(1) That is, a writ of error. 
(2) The record at large is ſtated in 12 Rep. fol. 126, 


00 2. 


a eadem Elena pregnans fuit, et in periculo mortiy, a dimitti tur ger manucapiionem, Sc. ad 


There 


ſa] 26. H. 8. 3. b. 13.E. 4. 


34- H. 6. 31. 33. H. 6. 19, 
9 AT. 25 47. E. 3 6. 

24. E. 3. 37. a 

(3. Rep. 86.) 

(6. Rep. 25.) 


Vide Sed. 2327. 
(5. Rep. 88, 89. 
8. Rep. 153. a) 


8. E. 3. 9. 4. E. 3. Attor- 
ney 18. 3. H. 6. *. 
34 H. 6. LC 


[5] 13. H. 4. Releaſe 59. 
19. H. 6. 3. 26, H. 6. Execu- 


Sir William Herbert' ib. 
fol. bike A cr s caſe, lib 3+ 


Paſch. 14. E. 3. Rot. 106. 
coram Rege in Theſaur. Surrey, 


(Cro. Jac. 356.) 


Mich, 41- E. 3. Rot. 27. c= 
ram Rege Cornub. in Theſaur. 


a W. 2. cap. 12. 
Sider', 236. Hutton 118.) 


25 
2 ate WA! 
{+ TFT]. 


Lib, 3. 


(5. Rep. 88. a.) 


Ic] W. 3. cap. 18. 
(Plowd. 178. b.) 


[4] 11. E. 1. Stat. de Acton 


Cap. 8. Of Releaſes. Sect. 504. 


There be certaine maximes in the law concerning executions, as taking ſome inſtead of 
many. Ea que in curid noftra r11# atta ſunt, debitæ executioni demandari debent. Parum gt 
latam eſſe ſententiam niſi mandetur executionis Executio juris non habet injuriam. A æecutio 
eft fruftus et finis legis. Juris effefus in executione confiſtit. Proſecutio legis eft gravis a 
atio, executio legis coronat opus. Boni judicis eft judicium fine dilatione mandare execut:oni, 
Fawvorabiliores ſunt executiones aliis proceſibus quibuſcunque, But now let us heare what 
Littleton ſaith. 


Per elegit. This is alſo a judiciall writ, and is given by the ſtatute eyther 
upon a recovery for debt or damages, or upon a recognizance in any court, And 
it is called a writ of elegit, for that according to the ſtatute that ſaith, [e] Sit de cæ- 
terd in eleftione illius, Sc, ſequi breve quod wicecomes fieri faciat, Sc. wel quod liberet ei, &c, 
The words of the writ bee, Elegit fibi liberari, &c. And thereupon it is called an ele- 
. By this writ the ſherife ſhall deliver to the plaintife omnia catalla debitoris, (cæceptis 
bus & afris caruce) et medietatem terra, And this muſt be done by an inqueſt to be 9 
by the ſherife. 

When Lizeleton wrote, by force of certaine acts [4] of parliament, execution might bee. 


urnell, 13. E. 1. de mercato- had of lands (beſides by force of the elegizt) upon ſtatutes merchant, ſtatutes ſtaple, 
ribus. 27. E. g. cap. 22. Vide and recognizances taken in ſome court of record; and fince he wrote, upon a recognizance 


Fleta, li, 2. cap. 57- 26. E. & or bond taken by force of the ſtatute [*] of 23. H. 8. before one of the chief juſtices, or the 
Ke. Which hat 


[*] =. yi cap · 6. 


e] 32. H. 8. cap. 
K 3 1 
2. Inſt. 677. b.) 


maior of the ſtaple, and recorder of London out of terme, the effect of a 
ſtatute ſtaple. The manner of the executions upon body, lands, and goods, appeareth in 
the ſtatutes quoted in the margent. | 

Since Littleton wrote, a profitable ſtatute hath been made [e] concerning executions of 
lands, tenements, and hereditaments, whereby it is provided, that if after ſuch lands, &c. 
be had and delivered in execution upon a juſt or lawfull title, wherewithall the ſaid lands, &c. 
were liable, tied, or bound at ſuch time, as they were delivered or taken into execution, ſhall be 
recovered, deveſted, taken, or evicted out of, or from the poſſeſſion of any ſuch perſon,&c. be- 
fore ſuch times, as the ſaid tenants by execution, their executors or aflignees, ſhall have fully 
levied their debt and damages, for the which the ſaid lands, &c. were taken in execution 
then every ſuch recoveror, obligee, and recognizee, ſhall have a /cire facias out of the ſame 
court from whence the former execution Smoot, againſt ſuch perſon or perſons as the 
former execution was purſued, their heires, executors or aſſignes, to have execution of 
other lands, &c. liable and to be taken in execution for the reſidue of the debt or damages. 
Sed «Ks eff int ee. ö 


Lib. 4. fol. 66. Ful wood's caſe, erefore, firſt, it is to be knowne, that where the tenant by execution hath remedy given 


(4+ Rep. $1. 8. Inſt, 678.) 


(Cro. 338.) 


to him by law after eviction, there the ſtatute extendeth not to it ; for the act ſaith, by rea- 
ſon whereof the ſaid recoverors, obligees, and recognizees, have been cleerly ſet without 
remedy, &c. and the body referreth to the preamble, and the party ought not to have double 
ſatisfaction, one by the — lawes, and another by this ſtatute. 

And therefore it part of the land, &c. be evicted trom the tenant by execution, this ſta- 
tute extendeth not to it; becauſe he ſhould hold the reſidue, till he be fully ſatisfied; and he muſt 
be contented if all be evicted ſaving one acre to hold that, though it be but a poore remedy : for 
no new execution in that caſe hee can have upon this ſtatute. Therefore if the conuſce 
hath remedy in præſeuti for part, or in futuro tor all, or part, this ſtatute extendeth not 
to it. 5 

Secondly, if a man be bound to A. in a ſtatute of a thouſand pounds, and by a latter 
ſtatute to B. in a hundred pounds, and B. firſt extendeth, and then 4. extendeth and raketh 
the land from B. yet B. ſhall have no aide of the ſtatute, becauſe after the extent of A. B. ſhall 
re- enjoy the land, by force of his former execution. 

— Thirdly, If the wife of the conuſor recover dower againſt the tenant by execution, 
he ſhall hold over, and ſhall have no aide of this ſtatute. | 

Fourthly, If a man put out his leflee for yeares, or diſſeiſe his leſſee for life, and aftc 
knowledge a ſtatute and execution is ſued againſt him, and the leſſees re-enter, the te- 
— by execution after the leaſes ended, fhall hold over, and have no aide of this 

tute, : 

Fifthly, This ſtatute muſt not he taken literally, but according to the meaning; therefore 
where the letter is untill he, &c. or his aſſignes ſhall fully and wholly have levied the whole 
debt or damages; if he hath aſſigned ſeverall parcels to ſeverall aſſignes, yet all they ſhall 
have the land but till the whole debt be paid. 

Sixthly, where the words be, for the which the ſaid lands, &c. were delivered in execution. 
A diſſeiſor conveys lands to the king, who granteth the ſame over to A. and his heires to hold 
by fealty, and twenty pound rent, and after granteth the ſeigniory to B. B. knowledgeth a 


ſtatute, 


Lib. 3. Of Releaſes. 


ſtatute, and execution is ſued of the ſeigniory. A. dieth without heire, and the conuſce en- 
tereth, and is evicted by the diſſeiſee; he ſhall have the aide of this ſtatute ; and yet it is out 
of the letter of the law, for the ſeigniory was delivered in execution and not the tenancy z 
but he was tenant by execution of thoſe lands, and therefore within the ſtatute. But the 

rquiſite of a villeine being evicted is out of the ſtatute, for he is tenant in fee fimple there- 
of, and not tenant by execution. : | 

Seventhly, Where the words be (delivered and taken in execution), yet if after the libe- 
rate, the conuſee entereth (as he may) ſo as the land is never delivered, yet is he within the 
remedy of this ſtatute, for he is tenant by execution. 

Eighthly, Where the ſtatute ſaith, then every ſuch recoveror, obligee, and recognizee 
ſhall, c. and ſaith not, their executors, adminiſtrators, or aſſignes, but they are omitted in 
this materiall place, yet by a benigne interpretation this ſtatute ſhall extend to them, becauſe 
they are mentioned iu xhe next precedent clauſe of the eviction, and the remedy muſt by 
conſtruction be extended to all the perſons that appeare by the act to be grieved ; a point 
worthy the obſervation. 

Ninthly, Where the ſtatute giveth a /cire fac? out of the ſame court, &c. If the record be 
removed by writ of error into another court, and there affirmed, the tenant by execution that 
is evicted Gall have a /cire fac* by the equity of this ſtatute out of that court, becauſe the 
feire fac? muſt be grounded upon the record. Et fic de fimilibus. 

Tenthly, Where the ſtatute giveth the /cire fac againſt ſuch perſon or perſons, &c. that 
were parties to the firſt execution, their heires, executors or aſſignes, &c. this mutt not be 
taken ſo generally as the letter is; for if the firſt execution were had againſt a purchaſor, &c. 
fo as nothing was liable in his hands but the land recovered ; it this land be evicted from 
tenant by execution, no ſcire fac* ſhall be awarded againſt him, his heires, executors, or 
aſſignes. But if he hath other lands ſubject to the execution, then a/cire fac' lyeth againſt 
him or his aſſignes, but not againſt his executors ; neither in that caſe can he have aſcire fac? 
upon this ſtatute againſt the firſt debtor or recognizor, becauſe it giveth it ney againſt him, 
&c. that was party to the firſt execution, his heires, executors, or aſſignes. But if there be 
ſcverall afſignes of ſeverall parcels of lands ſubject to the execution, one ſcire fac? upon this 
ſtatute ſhall lye againſt all the aſſignes. Sed eff modus in rebus. This little taſte thall give a 
light to the Ae reader, not only to ſee into the ſecrets of this ſtatute, but to others alſo 

like nature. | 

And by the ſtatute of 23. H. 8. cap. 6. it is provided, that the obligee, &. ſhall have in 
every point againſt ſuch recogniſor, &c. like proces, execution, commodity and advantage in 
every behalfe, as hath been had or made upon the ſtatute ſtaple, and under ſuch maner and 
forme, as is for the ſame ſtatute ſtaple 1 : by force of which branch, if the tenant by 
execution by force of the act of 23. H. 8. be evicted, he ſhall have the remedy provided for te- 
nants by execution upon a ſtature ſtaple by the act of 32. H. 8. In like manner by force of that 
clauſe of 23. H. 8. if the extendors upon a ſtatute ſtaple, &c, doe extend the lands, &c. at too 
high a rate, the obligee may pray that the extendors themſelves may take the lands, &c. at 
that rate, &c. by force of the ſaid ſtatutes of Adlon Burnel and De Mercatoribus. Alſo no 
execution ſhall be ſued againſt the heire within age. | 

But note, that upon a writ of elegit the plaintife cannot make any ſuch prayer, becauſe 
thoſe ancient ſtatutes doe extend to a ſtatute merchant, or a ſtatute ſta le only, and 
neither to a recovery of debt or damages, nor to a recognizance in eourt ; and ſo hath it been 
reſolved [F]. D | | 

Nota, it appeareth by the preamble of the ſaid act of 32. H. 8. and by divers [g] bookes, 
that after a full and perfect execution had by extent returned and of record, there ſhall never 
be any re- extent upon any eviction ; but if the extent be inſufficient in law, there may goe 
out a new extent, 

[+] If a man have a judgement given againſt him for debt or damages, or be bound in a 
recognizance, and dieth his heire within age, or having two daughters, and the one within 
age; no execution ſhall be ſued of the lands by elegit during the minority, albcit the heire is 
not ſpecially bound, but r «6 as terre tenant [i]; and ſo againſt an heire within age no ex- 
ecution ſhall be ſued upon à ſtatute merchant or ſtaple, nor upon the obligation or recogni- 
rance upon the ſtatute of 23. H. 8. far it is excepted in the proces os the heire. Neither 
if the heire within age indow his mother ſhall execution be ſued againſt her du ing ys 
minority. (1) fer nie luden. te, fi. A 5. ee, en 222 4 4 4 

Note, that by the ſtatute [&] of 27. E. 3. the execution of lands upon a ſtatute ſtaple is re- 
ferred to the ſtatute merchant, and by the ſtatute De Mercatoribus no exccution ſhall be had 

ainſt the heire ſo long as he is within age. 

Alſo fince Littleton wrote, there is a right profitable ſtatute [I] made againſt fraudulent 
feoffments, gifts, grants, &c. judgements and executions, as well of lands and tene- 


ments, 


Sect. 504- 


290 


(Ant. 268. b.) 


(r. N. B. 265. d.) 


40 E. g. 26. b. 44. E. g. ſol. 10. 
2. H. 4» 17. 15+ H. 7 15 


D/] Mich. 4. & 5. Ph. and Mar. 
Bend loes, by all the Juſticcs of 
the Common Pleas. 

(Plowd. 82. b. 205. b.) 

[Z] 18. E. 3. Extent. 7. 

22. E. 3. Recovery in value 22. 
31. E. g. Exten. 13. 17. E. 3. 76. 
15. E. 3. ſcire fac. 115. 

7-H. 4. 19. 22. Aſſ. 44. 22. E. g. 
fol. ult. 44. E. 3.10. g. H. 7.9. 
15. H. 7. 15. 13. Eliz. Dier 299. 
29. H. 8. Stat. Merchant Br. 40. 
(2. Cro. 13.) 

[J 11. E. 3. age 4 13. E. 3. 
age 956. 24. E. 3. 28. 29. Aſſ. 37. 
29. E. 3. 50. 47. Al. 4. 47. E. g. 7. 
lib. 3. fol. 13. Sir William Her- 
bert's caſe. Brooke, age 3g. 

(2. Cro. g38. 694. Siderf. 184.) 
[i] Temps E. 1. Aſſ. 402. 417. 
16. H. 7. 6. Livre d'entr. 343 
Brooke, age 3g. 

(1. Cro. 295.) 

4 27. E. 3. CAP. 22, 

[7] 13- Eliz. cap. 5. 

Lt. 3. to. 80. &c. Twyne's caſe, 
Li. 3. ſo. 50. Gooche's caſe. 


(1) B. R. Grevill and Bracebridge's pee p. 1656, the point of a ſpertel verdict was as follows : The conuſor leaſed for 


years, and died, his heir within age, cohether the execution (which was admitted an all ſides to be void againſt the in ſumt), was good 
to bind the term for years. Glyn, chief juſtice, and the court, aud aiſy Windham, at the bar, denied perempiorily the caſe of lord Coke 
to be law unleſs it is underſtood that the marriage was held befere the ſtatute ; for then it is true that it ſhall not be extended, fed non 
quia eſt priviledge for the infancy of the heir ; but becauſe the wife is in by her huſband, and therefore has the Letter poſſeſſion, and thus 
comes in paramount to the ftatute ; but if the ſtatute auas before the mar: iage, then clearly the dower of the wife is extendible ; for the 
endowment breaks the deſcent, and /he is in by her huſband of a poſſefſion charged, and there ts no prejudice to the infant heir; ſo that 
the freehold is out of him, without ary rent being incident to his reverſion. Nota, the poſſibility that the wife might die during the mi- 
nority, and before the extent was ſatisfied, was not regarded. And nota, M. 6- 2. Eliz- C. B. in Egerton's Reports [cited by Noy in 
his lecture in Lincoln s- Inn), a like caſe avas adjudged. Feme tenant in tail confeſſed a judgment, took huſband and died. The baron 
was tenant by the curte/y, and the ſtatute was extended, and then he ſurrendered to the heir, aud was extended flill, and well, per 
curiam, for the reverſion was not prejudiced. And afterwards Vu. 1656. reſolved, that an extent lay well againſt the leſſee, becauſ? 


the infancy.of the heir is a perſonal privizedge. {Raere, if the rent is gone. It Seems fo; bat the rent was not regarded 
Lord Nott. MSS. 


47 


Lib. 3. Cap. 8. Of Releaſes. Sc. 50g. 


Lib. 6. fo. 18. Pakeman's caſe. ments, as of and chattels, to delay, hinder, or defraud creditors and others of their 
Lib. 10. fo. 56. the Chanc. of juſt and lawfull actions, ſuites, debts, damages, penalties, forfertures, heriots, mortuaries, 
Co n .. Brs _ 2 and releaſes, for the expoſition of which and other ſtatutes, ſee the authorities quoted in the 
OT g. H. 7. Cap. 4 „2. : 

_ 6 Mich. 12. & 13. Eliz, margent. (1) n f j 5 

Dier 295+ 18. Eliz. 351. Dier. And it is to be obſerved, that the words of the ſaid act of 13. Elix. are, Be it therefore de- 


(8. Rep, 132.) clared, ordained, and enafted ; and therefore like caſes in ſemblable niſchiefe ſhatTbe taken 
within the remedy of this act, by reaſon of this word (declared) ; whereby it appeareth, wh /: 
the law was before the making of this act. But let us now returne to Littliton. 


W. 2. cap. 18. Fieri te acias. This is a writ mentioned in the ſaid ſtatute, but is a writ of execution 
at the common law. And it is called a feri facies, becauſe the words of the writ directed to 
the ſherife be, qudd fieri facias de bonis & catallis, c. and of thoſe words the writ taketh ita 
denomination. 5 . ; | 

But note, that a capias ad . ſatigfaciendum is not mentioned in the ſaid ſtatute, becauſe no 
capias ad ſatisfac' did lye at the common law upon a judgement for debt, &c. or damages, 
but only when the originall action was gquare vi & armis, Se. But latter ſtatutes have given 
a capias ad ſatizfac* where debt, &c. or damages are recovercd ; as it appeareth at large [1 

cn] Lib. 3. fo. 11. fir William in fir William Herbert's caſe, whereunto I referre the reader. 


Herbert's caſe. And it is to be obſerved, that theſe three writs of execution ought. to be ſued out within 
2 383.) 5 the yeare and the day after judgement ; but if the plaintife ſuæth out any of them within the 
N. B. 104 


yeare, he may continue the ſame after the yeare untill be hath execution. And to none of 
theſe writs of executions the defendant can pleade ; but it he hath any matter fince the 
judgement to diſcharge him of execution, he may have an t querela, and reheve himſelie 
that way, but pleade he cannot. As if the CD after releaſe unto the defendant all 
executions, yet in none of theſe three writs he ſhall pleude it, but is driven to his audita. gc * 
rela, as hath been ſaid. | 


Sect. 505. 


GCCIRE factas. MAES / apres RUT if after the yeare 
= This is a judiciall Fan et jour le and day the plaintife 
writ, and properly and plaintife voit fuer un will ſue a Are facias, to 
day after judgement ſcire facias, *@ ſacher know if the defendant 


iven ; and is ſo called s CEN . 
"the we i le defendant port rien can ſay any thing why 


the writ to the ſherife dire pur que le plam- the plaintife ſhould not 


_ * K tile n avera cxcculion, have execution, then it 
* a = * . 
33 454 Þ c- donques il ſemble que ſeemeth that ſuch re- 


ram, c. oftenſurus Py trel releas de touts ac- leaſe of all actions ſhall 
{Cro. Car. 240. 253. 328.) quid pro ſe habeat aut - tions ferra hon lee en be a good plea in barre. 


cere ſciat, quare, c. So 


as by the writ it appear- Garre. Mes aſcuns But ta ſome ſeemes the 


eth, that the defendant | | - 
is (5 be warns 6s ped oo ſemble contrary, contrary, in as much as 


any matter in barre of entant que le briefe de the writ of . tire. facias 
execution; and therefore ſcire facias eff un briefe is a writ of execution, 
albeit it be a judiciall 4 ution, et eſtd 24 h 

writ, yet becauſe the © execution, e eftd aver and is to have execution, 


defendant may there- execution, Sc. Mes un- &c. But yet in as much 
upon pleade, this ſire. care entant que ſur meſ- as upon the ſame writ 


; Facias 1s accounted in . 
1 e N 7 22 5 ber fs law to bee in nature of Nie le briefe le defendant the defendant may 
* * 2 "ot l 8 . F — = a . 
c H, 254.9 an aktion; and therefore poit pleader divers mat- plead divers matters af- 


; . I] a releaſe of all ac- . IE . . 
n, 6.3 18. E. 4. 7 [=] is a good barre of lers puis le judgement ter judgement given to 
Doc. Plac. 330.) the ſame, and likewiſe a rendue de luy ouſter d ouſt him of execution, 
Cro. Jac. 364.) releaſe of executions is 


23 execution, come utlaga- as outlawry, &c. and di- 
facias, This writ was gi- TY, + &c. et divers au- vers other matters, this 
| ters 


— 


* 4 ſucker le defendant poit rien dire pur gue le plaintife n'avera=-d" awry L. and M. and Ron. + Sc. not in L. and N. 
nor Ro | 5 | 5 N | 


(1) It was obſerved before, that one of the principal objeAs of the legiſlature, in paſſing the ſtatute of uſes, was to reſtore in ſame 
meaſure the notoriety of the old common law conveyances ; but that their views in this reſpect were almoſt totally detested. be the 
introduction of conveyances by leaſe and releaſe, and by the preſervation of uſes, under the appellation of truſts. The legiflature has, ut 
different times, attempted to remedy the miſchief arifing from the ſceret transfer of property to which converances by teafe and reloalt 
has given riſe. Among theſe attempts may be reckoned the ſtatutes againſt fraudulent conveyances and deviſes, r3. Eliz. c. 3. 
27. Fliz. c. 4. and 3. W. & M. c. 14. but particularly the ſtatute of 29, Car- 2. c. 3. commonly called rhe Statute of Frauds and 
Perjuries, which provides againſt conveying any lands or hereditaments for more.thay three yes, or declaring trufts of them, athc: - 
wiſe than by writing. See ant. 48. a- not. 3. With the ſame views have been paſſed the acts. for regiſtering decds reſpecting lands in 
the Weſt, Eaſt, and North Ridings of the county of York, and in the county of Middleſex.—2. &. 3. Ann. c. 4+ 6. Ann. c. 35. 7. Aub. 
c. 20. and 8. G. 2. c. 6. Upon a ſimilar principle was paſted, the ſalutary and beneficial act of the 15th of his preſent Majeſts, c. 26- 
for regiſtering the grants of life annuities. With reſpect to the laſt ſtatute, it is to be wiſhed, that the legiſlature would enable pertors 
redeeming or repurchaſing annuities granted by them, to enter an account of ſuch redemption or repurchaſe upon the regiſte; ; for 43 
it is an impeachment of a perſon's credit that annuities of this nature ſhould be recorded againſt him, it is but reaſonable, that who 
he has redeemed or repurchaſed them, that ſhould be as publicly known and aſcertained as his grant of them. Bur for want of ane 
regulation of this kind, perſons lie under the imputation of being ſubject to the payment of annuities, after they are liberaiwd 
from them. On the ſtatute of the 29. Car. 2. c. 3. the courts have decided, that as it was made with a deſign to prevent, either 1:2 
marriage or in any other treaties, uncertainty, perjury, and contraricty of evidence, the caſes not liable to theſe inconveniencics are not 
within it. See 1. Eq. Ca. Ab. 19. The courts ſeem to have favourcd a like equitable conſtruction of the ftatutcs for the reviſiration 
of deeds. Thus in the caſe of Le Neve v. Le Neve, 1. Vez. 64. lord Hardwicke decreed, that if a deed reſpecting lands in any of the 
regiſter counties is not regiſtered, and afterwards the ſame lands are fold or mortgaged, by a deed properly regiltcred ; if the perfon 
claiming under the ſecond deed has notice of the firſt deed, the perſon claiming under the firſt deed, tho? it is not reviſtercd, thail he 
preferred to him. The general doctrine of theſe deciſions is founded on principles both juſt and equitable, when applicd to particular 
caſes ; yet it may be doubted whether a more rigid adherence to the letter of thete Ratutes, particularly that of the 29. Car. 2. c. 3 


4 . 
would 


Lib. 3. 


ters matters *, ceo bien 
oit eftre dit action, Ge. 


had ſurceaſed to ſuc execution by Feri facias, or levari facias, a yeare and a day, hee ha 


Of Releaſes. 


may bee well ſaid an ven in this caſe by the ſta- W. 9. ca. A5- 3. E. 3- 297, 29K, 


action, &c. 


been driven to his new originall, 


Ceo bien poet eftr edit action. Here is to be obſerved, that every writ where- 
unto the defendant may plead, be it originall or judiciall; is in law an action. 


ET geo croy, que en un ſcire fa- 
cias hors d'un fine, un releas 
de touts manners d actions eft bon 


flee en barre. 


Sect. 506. 


Sect. 506, 507, 


tute of W. 2. for at the 
common law if the plaintife 


AND I take it that, ina ce fa- 
cias upon a fine, a releaſe 
of all manner of actions is a 


good plea in barre. 


This upon that which hath been ſaid, is evident of it ſelfe. 


V E & hu home re- 

covera debt ou 
damages, et eft accorde 
perenter eux que le 
plaintife ꝓ ne ſuera 
execution, donques il 
covient que le plaintife 


Sect. 507. 


BUT where a man 


recovereth debt or 


damages, and it is a- 


greed betweene them 


that the plaintife ſhall 
not ſue execution, 
then it behoveth that 


| 7 Lcovient. Albeit Lis 

tleton here ſaith, hee ought 
or muſt, &c. yet there bee 
other words which will re- 
leaſe an execution without 
expreſſe words of a releaſe 
of execution. 

As if a man relcaſe all 
ſuites, the execution 1s gone ; 
for no man can have execu- 


291 


18. E. 3. 33. Lib, g. fol. 12. tir 
Willam Herbest's caſe. Feta 
1 Cap. 17 


19. H. 6. 4. 26. H. 6. Execus 


tion 7. Li. 8. fo. 133. Ed. Al- 
tham's caſe. ; 
Vid, Brooke, tit. Releaſes, 85. 


the plaintife make a 
releaſe to him of all 
manner of executions. 


fait un releas a luy 
de touts maners d exe - 
cutious J. 


tion without prayer and ſuit, 
but the king only; and there- 
fore if the king releaſeth all 
ſuites, it is no barre of his 

| | execution, becauſe in the 
king's caſe the judges ought to award execution ex efficio without any ſuite ; but a releaſe 
of executions deth barre the king in that caſe. And ſo note a diverſity between a releaſe of 
all actions, and a releaſe of all ſuites. 

So if the body of a man be taken in execution, and the plaintife releaſeth all actions, yet 
ſhall he remaine in execution; but if he releaſe all debts or duties, he is to be diſcharged of 
the execution, becauſe the debt or duty it ſelfe 1s diſcharged. 

In the ſame manner if execution be ſued upon a recognizance by clegit, and the conuſee 
by deed make a defeaſance, that if the conuſor doth ſuch an act, that then the recognizance 
ſhall be voide; by this the execution is diſcharged. 

So it is it judgement be given in an action of debt, and the body of the defendant is taken 
in execution by a capias ad ſatisfaciendum, and after the plaintife releaſeth the judgement, hy 
This the body ſhall he diſcharged of the execution. 

If the plaintife after judgement releaſe all demands, the execution is diſcharged, as ſhall 
appeare by that which next hereafter ſhall be ſaid. 

If A. be accountable to B. and B. releaſeth him all his duties, this is no barre in an action 
af account, for duties extend to things certaine, and what fhall fall out upon the account is 
incertaine ; and albeit the Latine word is debita, yet duties doe extend to all things due that 
is certaine, and therefore diſchargeth judgements in perſonall actions, and executions 


alſo. 
Sect. b 


Þ+ ne ſuera execution ſerroit oufle d adion, L. and M. and Roh- 


26. H. 6. tit. Executi n 7. 


20. Aſſ. p. 7. 
(6. Rep. 13. b.) 
(10. Rep. 47.) 


26. H. 6. ubi ſupra. 


20. H. 6.6. per Paſtor, 


* # pur added L. and M. and Roh. 
+ Ve. added L. and M. 


would not have been more beneficial to the public. The French have ſhewn a much more rigid and pertinacious adherence tq the 
letter of their laws reſpecting the regiſtration of deeds and wills. By laws of that kingdom as ancient as the 16th century, particularly 
an ordonnance of Henry II. of the year 1553, it was ordered, that all wills and deeds, containing ſubſtitutions of eſtates, ſhould be regiſ- 
tered within a particular period of time · If they were not regiſtered within that time, the courts ſeem to have doubted whetherthey 
were binding cven on the parties, in whoſe favour the ſubſtitutions were made; but it was always ſettled, that the ſubſtitutions were of 
no force againſt creditors or purchaſors. Several points of the laws reſpecting ſubſtitutions being unſertled, and the laws reſpecting them 
being different in different parts of the kingdom, they were all reduced into one law, by the celebrated ordonnance of Auguſt 1747. That 
ordonnance was framed by the chancellor D' Aguefleau, after taking the ſentiments of every parliament in the kingdom upon forty-five dif- 
ferent queſtions propoſed to them upon the ſubjeft. The thirty-ninth queſtion is, Whether a creditor or purchator, having notice of 
the ſubſtitution, before his contraCt or purchaſe, is to be admitted to plead the want of regiſtration ?” All the parliaments, — the pars 
liament of Flandres, agreed, that he was; that to admit the contrary doftrine would make it always open to argument, whether he had 
or had not notice of the ſubſtitution ; that this would lead to endlef, uncertainty, confuſion, and perjury ; and that it was much better 
that the right of the ſubject thould depend upon certain and fixed principles of law, than upon rules and conſtructions of equity, 
which muſt be arbitrary, and conſequently uncertain. The ordonnance of Auguſt 1747 was framed accordingly. Thoſe who have 
commented upon that ordonnance lay it down as a fixed and undeniable principle, that nothing, not even the moſt actual and direct 
notice, countervails the want of regiſtration ; ſo that if a perſon is a witneſs, or even a party, to the deed of ſubſtitution, ſtill, if it 
is not regiſtered, he may tafely purchaſe the property ſubſtituted, or lend money upon a mortgage of it. See Queſtions concernant tes 
Subſtitutions, Toulouſe 1770, and Commentaire de POrdonnance de Louis XV. fur les Subfttiuttons, par Mr. Furgoles a Paris, 1 167.— Tue 
preſervation of uſes, under the appellation of trufls, is another circumſtance that has contributed to defcar the intended effect of 
the ſtatute of uſes. This is not the place for a diſcuſſion of every branch of the law of truſts. | 
to ſhew in what manner the courts have remedied the miſchiefs ariſing from the ſecret nature of that ſpecies of property, boch with 
reſpect to the ceſtuy que truft, and the public at large. —I. As to the manner in which the courts have remedied the miſchief arifing 
from the admithon of truſts, avith reſpe to the cefluy que truſt, This has been etſected in fame degree b the caurts of equit 

having held, that prr/ons paying money to truſtees, with notice of the truſt, are, generally ſpeaking, ohliged to fee it properly applied. 
Lord Mansfield, in his very diftinguithed argument in the great caſe of Burgets v. Wheate, obterves, & that the c que ir uſl is 
** actually and abſolutely ſeiſed of the frechold, in the conſideration of a court of equity; that the truſt is the land, in that court; 
and that the declaration of the truſt is the diſpoſition of the land. It is, perhaps, to be wiſhed, that the operation and conſequences 
of truſts had been confined to the truſtee and ceftuy que truſt, There is no doubt but the dyttriac in quettzon is in many inſtanecs of 
great ſervice to the ceftuy gue truft, as it preſer ves his property yn the peculations and qther difaſters to which, if S_ 

| 7 


* 


But ſome obſervations will be offered 


2 


Lib. 3. 


3. Rep. 55. a.) 
ro. Jac. 623.) 
Sid. 141.) 


Lit. Sect. 443. Bact. hi. 1. 
cap. 10. Pl. Com. Steill's caſe, 


$59» Kc. 


(8, Rep. Altham's caſe, fol. 151.) 


(2. Cro. 487.) 


38. H. 8. tit. Releaf. Br. 9. 
6. H. 7. 15. 19. H. 6. & 4+ 
20. Aſſ. Pl. 5. 40. E. 3. 22. 
49. E. 3. 7. b. 30. Af, Pl. 6. 
44. H. 4. 8. 13. R. 8. tit. 
. Avow. 89. Lib. 8. fo. 153. Ed. 
Altham's caſe. 

Lit. 170. Sect. 748. 

Dyer 5. El. 217. 

(Yelv. 214.) 

(Cro. Jac. 170, 171.) 

(10. Rep. 31. b.) 


10. Rep. 47.) 
1. Lev. 99.) 
(3. Lev. 274. 


Jie not in L. and. M. nor Roh. 
$ de not in L. and M. nor Roh. 


(1) Nota the diverſity. If A. releaſes to B. all his demands 


common, preſent or ſuture, is releaſed, quia releaſe eſt tantùm perſonel, 
releaſe of all demands is not a bar to a covenant before breach ;—but it is ugreed, that it bars warranty, 
demand, becauſe he may have warrantia chartæ. So alſo reſervation of rent, by indenture, 
for it runs with the land, and does not lie, after a duration, but againſt the tenant o 
of all demands a covenant real is releaſed ; for the rent itſ-lf, upon which the cov 
But however the law may be of covenants real, it ſeems to be contrary of covenants pc 
forſan, theſe paſſuges are not to be underflood of covenants before the breach, thiugh 


4.4. Nott. MSS. 


Cap. 8. 


Oo OUTS manners de 
demands. 


Demande, Demandum, 
is a word of art, and in the 
underſtanding of the common 
law is of fo large an ex- 
tent, as no other one word in 
the law is, unleſſe it be cla- 
meum; whereof Littleton mak- 
eth mention Sc. 445. And 
here is to be obſerved, that 
there bee two kinde of de- 
mands or claimes, Viz. a 
demand or claime in deed, 
and a demand or claime in 
law ; or an expreſſe, and an 
implied demand or claime. 
Littleton here putteth exam- 
ples of both: and firſt he ſpeak- 
eth of reall actions, wherein 
hee that bringeth his action 
make th his de mand, and there- 
fore hee is properly called a 
demandant; and hee that de- 
fendeth is called tenant, be- 
cauſe hee is tenant of the 
freehold of the land. 


Of Releaſes, 


Sect. 508. 


JTEM, fi home re- 

lefſa a un auter tonts 
manners * de demands, 
ceo ft le plus melior 
releaſe +. a luy a que 
le releaſe eft fait I, que 
il poet aver, et plus 
urera @ ſon avantage. 
Car per tiel releaſe de 
touts manners & de 
demands, touts maners 
d'atlions reals, fer- 


ſonals,. et actions d ap- 


peale, font ales et ex- 
tincts, et touts man- 
ners d executions ſont 
ales et extincts. 


Sect, 508, 509. 


ALSO, if a man re- 

leaſe to another 
all manerof demands, 
this is the beſt releaſe 
to him to whom the 
releaſe 1s made; that 
hee can have, and ſhall 
ehure molt to his ad- 
vantage. For by ſuch 
releaſe of all manner 
of demands, all maner 
of actions reals, per- 
ſonals, and actions of 
appeale, are taken a- 
way and extinct, and 
all manner of execu- 
tions are taken away 
and extinct. 


Of demands implied, or in law, Littleton putteth examples: Firſt, of all actions perf 
nals: ſecondly, of appeales : for in both thoſe caſes he that bringeth the ſuit is called plain- 
tife, and not demandant, and he that defendeth is called defendant, Thirdly, of executions, 
Fourthly, of title or right of entry, eyther by force of a condition, or by any former right, 
which merely 1s a demand or claime in law ; but otherwiſe it is in the king's caſe. Fifthly, 
of a rent ſervice, rent charge, common of paſture, &c. which alſo are meere demands or 
claimes in law. (1) All which Lizen here, and in the two next Sections following, putteth 
but for examples; for by the releaſe of all demands, other things alſo be releaſed, as rents 
ſeck, all mixt actions, a warranty which is a covenant reall, and all other covenants reall 


and 


perſonall, eſtovers, all manner of commons and profits apprender, conditions before they 


be broken or performed, or after, annuities, recognizances, ſtatutes merchant or of the 
ſtaple, obligations, contracts, &c, are releaſed and diſcharged, (2) 


Sect. 509, 


FT I home ad titlede entryen AND if a man hath title of 


aſcuns terres ou tenements, 


per tiel releaſe ſon title eft ale. 


|| Sed quzre de hoc; 
James chrefe juſtice de Engle- 
terre tient le contrary, pur ceo 
zue entre ne poit properment eſtre 


dit demande, P. 19. H. 8. * 


+ a luy—gque celuy. I.. and M. and Roh. 
|| This paragraph not in L. and XI. nor Roh. 


entry 


into any lands or tene- 
ments, by ſuch a releaſe his title 


is taken away. 


car Fitz- 


demand. 


Sed guere de hoc; for Fitz- 
James chiefe juſtice of i'ngland 
holdeth the contrary, becauſe an 
entrie cannot bee properly ſaid a 


Title 


+ que il, not in L. and M. nor Roh. 


b | "7 e or all his demands out of the manor of D. there, rent 
and common is releaſed, wheth:r preſent or future: but i he releaſes ty B. ul demands which he has upon him, there, no rent or 


Trin. 5. Ja. Hancock v. Held. Adjudged contra, that a 


for that lies properly on 


is 4 Covenant in law, Viz. covenant real; 
f the land: and it is agreed that by a releaſe 
enant in law riſes, is releaſed.—So 14. H. 8. 9. 
rſonal;—and fo there is good difference Sed 

covenants before the breach are expref/ive. 


(2) Burt a releaſe of all demands does not diſcharge rent before it is due, if it be a rent incident to the reverſion ; for the rent at the 


time was not only not due, but the conſideration, viz. the future enjoyment of the lands, 
1. Sid. 141+ 1. Lev. 99. 3. Lev. 274. Note to the 12th edition. 


nor executed. 


— — ro 


* 


for which the rent was to be given, was 


FAY — 1 


left ſolely to the diſeretion of the truſtee, it would neceſſarily be ſubject. Yet it may be queſtioned, whether the admiſſion of it 
is not in general productive of more inconvenience than real good; for if the eeftuy que truft is a married woman, an infant, or 


otherwiſe incapable of giving aſſent to the payment 
againſt the truſtee's miſapplication of it, 
lutely impedes the progreſs of the buſineſs, involves the 
eat, and, in other reſpects, an uſeleſs expence. To avoid thi 
the truſtees thall, of themſelves, 
money paid by them. In ſome inſtances, without any clauſe of this nature, 
the miſapplication of it, tho' he has notice of the truſt. 
wards obtaining an accurate knowledge of the rules of equity upon this complex ſubjec&t.—1 /tly, 
it is every where admitted, that if a teſtator, poſſeſſed of perſonal eſtate only, dies J 
ſold for the payment of his debts, Whether he {ſpecifies them or not N 
not bound to ſce to the application of his mortgage, 


rt of the money to the truſtec, the perſons paying it cannot be indemmnificd 
but by paying it under the ſanction of a court of equity. This retards, and often al 
parties in an expenſive and intricate litigation, and puts them to a very 
, it is become uſual to inſert a clauſe in deeds or wills, that the receipts cf 
diſcharge the perſons to whom they are given, from the obligation of ſeeing to the application of the 
a perſon paying money to a truſtee is not anſweratle for 
Perhaps the following diſtinctions and obſervations will be found of ule to- 


With regard to perfunat gate, 


indebted, having by his will directed his eſtates to be 


the mortgagee or purchaſor of any part of his perſonal aſſets, is 


or purchaſe-money. Sce A lliott and Mer: yman, Barnardiſton Rep. in Cha. page 78. 


But 


Lib. 3. 
＋ TITLE. Hete title is taken in the largeſt ſenſe, including right alſo, 


* Sed quære, &c. 
here cited cleerely againſt law. 


292 
34 H. 8 dit. Releaſ. B. g. 


Chauncey's cafe, Lib. 8. fo. 163. 
Ed. Altham's caſe; 


This is an addition, and no part of Lit#letor, and the opinion 


Of Releaſes, Se. 5 10, 511,12. 


Sect. 5 10. 
ZT / home ad rent ſervice AND if a man hath a rent ſer- 


ou rent charge, ou com- vice or rent charge, or com- 
mon de paſture, &c. per tiel mon of paſture, &c. by ſuch a re- 
releaſe de touts manners de leaſe of all manner of demands 5 
demaunds fait al tenaunts de la made to the tenants of the land 
terre dont le ſervice ou le rent out of which the ſervice or the rent 
eft iſuant, ou en + que le com- is iſſuing, or in which the com- 
mon eſt, le ſervice, le rent, et mon is, the ſervice, the rent, and 
le common, eſt ale et extin&, &c. the common, is taken away and 

extinct, &c. 


This upon that which hath been ſaid, needeth no further explication. 
Sect , 5 1 1 0 


LSO, if a man re- 


JTEM, / home 

releſſa a un auter 
touts manners de quar- 
rels, ou touts contro- 
verſies ou debates en- 


leaſeth to ano- 
ther all manner of 
quarrels, or all con- 
troverſies or debates 


UARRELS, Dues 
rela, à querendo. This 
properly concerneth perſon- 
all actions, or mixt, at the 
higheſt; for the plaintife in 
them is called querens, and 


40. E. 3. 47. b. Ed. Altbam's 
caſe, ubi ſupra. 33. H. 8. 
Dier. 37. 


9. E. 4. 44 


in moſt of the writs it is 
ſaid, gucritur. And yet. if (9. Rep. 32.) 
a man releaſe all guereles (a 
man's deed being taken moſt 
{ſtrongly againſt himſelf) it 
is as benefteiall as all actions; 
for by it all actions, reall and 
perſonall, are releaſed. And 
| | by the releaſe of all quar- 
rels, all cauſes of actions are releaſed thereby, albeit no action be then depending for the ſame. 


Quarrels. Controverſies and debates are Hnonima, and of one fignification, Litis Lib. 8. fol. 153. Althem's cafe, 
nomen omnem adtionem fignificat, ſrve in rem, five in perſonam fit. If a man releaſe omnes 21. H. 6. 16. 4. F. N. B. 23.1 
loquelas, it is as large as omnes a#iones ; for omnis adio eff loquela, and it extendeth as 
well to actions in courts of record, as baſe courts ; for the writ of error ſaith, x recordo 
et proceſſu, & Nc. loquela que fuit inter, Sc. And ſo the writ of falſe judgement faith, re- 
cordari facias loguelam, where the judgement was given in the exgenr þ court. Omnes ex- 50. A. 6. 40. E. 3. 22. 19. R. 2. 
attiores ſeeme to be large words; for exaio derivatur ab exigendo, and exigere fignifieth to Avowrie 8g. 
enquire or demand; ; 


betweene them, &c. 
guere, to what matter 
and to what effect ſuch 
words ſhall extend 
themſelves, &c. 


ter eux, &c. quære, 
a quel matter et a 
quel effect tiels pa- 
rols foy extendont, 
Se. 


39. H. 6. 9 


Sect. 5 12. 


ITEM. , home per ALSO, if a man by ELESSA al ob. b. 301. 8. C. Car. 126 
2 fait ſoit ob- A his deede bee R ligor touts ac- 


lige @ un auter en bound to another in a ions, Sc. The reaſon 
O 


+ que—quelle terre, L. and M. and Roh. 
But if he charges a ſpecific part of his 8 with the payment of a ſpecific debt or legacy, it is a matter of doubt how far the 
purchaſor of that ſpecific part is anſwerable. In the caſe of Bell v. Humble, 2 Vern. 444. the maſter of the rolls decreed, that a mortgagee 
of a term of years from an executor (which term of years was ſpecifically bequeathed) was not anfwerable for the miſapplication of 
his purchaſe-money.—This decree was reverſed in the houſe of lords in 1703-4. Two caſes in Peere Williams, Ewer v. Corbett, and 
Bunting v. Stonard, vol. 2. p. 148. & 150. coincide with the maſter of the rolls againſt the houſe of lords. And ſee Gilbert's Reports, 113. 
It ſhould, however, be obſerved, that the principle on which the courts have founded their opinion, that the purchaſor or mortgagee 
of any part of the teſtator's aſſets ſpecifically bequeathed is not anſwerable for the miſapplication of his purchaſe or mortgage money, 
is, that the whole of the perſonal eſtate being bound to pay the debts of the teſtator, that ſpecific part (though ſpecifically charged) is 
liable with the reſt: it has therefore been held, that the purchaſor muſt at have notice that there arc no debts, or that the debts are paid. 
Vet it ſeems clear from Ewer v. Corbett, that though by ſuch notice of there being no debts, or of the debts being paid, he makes himſelf 
anſwerable for his purchaſe or mortgage money; yet he is not bound, previouſly, to enquire and fatisfy himſelf, that there are debts 
unpaid, or that the parts of the aſſets not ſpecifically bequeathed are ſufficient to pay the debts and legacies- 244%, With reſpect 


to the deuiſe of a rea! eflate for the payment of debts : It muſt firſt be obſerved, on the authority of the caſes of Cutler and Coxeter, S275” nou 


2. Vern. 302. French and Chichefter, 2. Vern. 568. and 2. Vez. 590. that if a perſon charges both his real and perſonal eſtates with the pay- 
ment of his debts, the perſonal eſtate muſt be firſt applied ; and that it is therefore immaterial, whether the teſtator charges the pertonal 
eſtate in the firſt inſtance, or not. No, if a perſon deviſes to truſtees to ſell for the payment of his debts, all the books agree (ſee particu- 


4 


2 


— freoye 


La . Hee. 
ae H. les, from 


— 


larly the caſe above cited of Elliott v. Merryman, Spalding and Shalmer, 1. Vern. 301. Culpepper v. Afton, 2. Chan. Caſes 115.221. 38 4» 


1. Vez. 173. and 215. Cottrell v. Hampſon, 2. Vern. 5. Smith v Guyon, Bro. Ca. in Cha. 186.) that if the debts are ſpecified or ſche- 
duled, the purchaſor or mortgagee is bound to ſee tothe application of his money; but that if they are not ſpecified, or ſcheduled, he 7s 
not bound to ſee to ſuch application; it being conſidered, that his ſpecifying them is an evidence of his intention that the purchaſor ſhould 
be obliged to ſec to the application; and that his not ſpecifying them is an evidence of the contrary. For this diſtinCtion is not to be con- 
ſidered as taking its riſe from any fundamental principle of equity or juſtice, that when the teſtator deviſes in one manner, the purchaſors 
or mortgagees ſhould be anſwerable; and that if he deviſes in another manner, they thould not be anſwerable; but merely as a rule of 
conſtru? ion: for it is clearly in the teftator's power to make the purchaſor or mortgagee either anſwerable or not anſwerable. Where there 
is not any poſitive clauſe, or expreſſion, to denote his intention one way or the other, recourſe muſt be had to implication ; and when there 
15 no contrary implication, the courts conſider the modes of the deviſe in this reſpect, to amount to an implication. As ts legac ies, they, 
from their nature, muſt be conſidered ſo far as ſpeciſied or {cheduled debts, that the purchaſor or mortgagee from a deviſee of axcal —_—_— 


22. 


— — 


Lib. 3. 


(2. R«ll. 410. 412;) 
11. H. 4. 41+ 43- 
(9. Rep. 37, 38. 2. Inſt. 398.) 


8 Trin. 2. Ja. in Com. Banco, 
nter Middleton & Rinnot. 

18. H. 6. 23. b. PI Com. 277, 
278. in Greſbroke's caſe per 
Welton, | 


8. Eliz. Dier. 217. 


Altham's caſe ubi ſupra. 


Cap. 8. 


of this caſe is, for that the 
debt is a thing contiſhng 
meerely in action; and there- 
fore albcit no action lyeth for 
the debt, becauſe it is debitum 
in præſenti, quamvis fit fol- 
wendum in futuro; yet becauſe 
the right of action is in him, 
the 2 of all actions is a 
diſcharge of the debt it ſelte. 
Le] And fo may an executor 
before probate releaſe an ac- 
tion ; and yet before 3 
he can have no action, becauſe 
the right of the action is in 
him, and ſo it was adjudged. 
And ſome ſay, that an ordi- 
nary may releaſe an action, 
and yet he can have none. But 
if a man by deed doth cove- 


Of Releases. 


de 
a payer al 


certarne. ſumme 
money, 


feaſt de S. Michael 


prochein enſuant, * 


/# le obligee devant le 


dit feaſt relefſa al 
obhigor touts ac- 
tions, il ſerra barre del 
dutie a touts temps, 
et uncore il ne ptuſ- 
ſoit aver action al 


de releaſe 


SECL. 51 3; 


certaine ſumme of 
money; to pay at the 
feaſt of Saint Micha- 
el next enſuing, if the 
obligee before the 
ſaid feaſt rel-aſe to 
the obligorall a&tions; 
he ſhall be barred 
of the duety for ever, 
and yet hee could not 
have an action at the 
time of the releaſe 
made. 


nant to build an houſe or make an eſtate, and before the covenant broken, the covenantee re- 
leaſeth to him all actions, ſuits, and quarrels, this doth not diſcharge the covenant it 
ſelfe, becauſe at the time of the releaſe, i fuir debitum, there was no debt or dut y, or cauſe 


(10. Rep. 61. b. 1. Rep. 112. b. of action in being. But in that caſe a releaſe of all covenants is a good diſcharge of the co- 


2. Cro. 222. 571. Sid. 854 
Hob. 216.) 


9. H. 7. 5- 2. 


(8. Rep. 33. 


45. E. 3.8. 17. H. 6. 26. 
19. H. 4. Avowrie 240. 


(Ant. 47. b. Yelv. 67. F. N. B. 
131. a, Cro. Jac. 303) 


3 E. 3. 13. b. 47. K. 3. 24 


10. H. 2. Execution 137. 
16. E. 2. ib. 138. 16. E. g. 
Scire fac. 4. F. N. B. 267. 
9. E. 3. 7. 


Rep. 18. 
(s Hes 48. ſur le caſe. 
Br. 108. g. Mar. Dier. 11 3+ 
Lib. 4. fol. 94. Slade's caſe. 
Li. 5. fo. 81. b. Forde's caſe, 
39. H. 6. 28. b. 5. E. 4. 45- 
2. H. 4. 13. 12. R. 2. Re- 
leaſe 29. 
(See Mo. 13. Bend. 37. Cro. 
Eliz. 807. Cro. Car. 241. Cro. 
El. 128. 2. Leo. 107. 2. Cro. 504+ 
Cro, El. 776. 4. Rep. 94. Litt. 
Rep. 61. S. C. 
2. Saund. 337- 3. Mod. 133 
S. C. Salk. 63.) 


releaſe the rent. 


venant before it be broken. 


REL EASE touts 


actions. This re- 

leaſe ſhall not barre the leſſor 
of his rent, becauſe it was 
neither debitum nor ſolven- 
dum at the time of the relcaſe 
made; for if the land be evicted 
from the leflee before the 
rent become due, the rent is 
avoyded ; for it is to be paid 
out of the profits of the land, 
and it 1s a thing not meerely 
in action, becauſe it may be 
ranted over. But the leſſor 
—— the day may acquite or 
But if a 
man be bound in a bond or 
by contract to another to pay 
a hundred pounds at five ſe- 
verall daies, he ſhall not have 
an action of debt before the 
laſt day be paſt : and ſo note 
a diverfity betweene duties 


which touch the realty, and the meere perſonalty. But 
to pay a hundred pound at five ſeverall dayes, 
have execution upon the recognizance for th 
aſt, for that it is in the nature of ſeverall judgements. 
gebe due by recognizance, and a debt due by ) 
promiſe, after the firſt default 
they are ſeverall in their nature, 


promiſes, 


Sect. 5 13. 
MES f home 


leſſa terre a 
un auter pur termed un 
an, rendant a luy al 


feaſt de S. Michael 


prochein enſuant 40 8. 
et puis devant meme 
le feaſt il relefſa al 
lefſee touts acts, uncore 
apres meſme te feaſt il 
avera att de debt pur 
non payment de les 
40 5. nient obſtant 
le dif releas. Stude 
cauſam diverſitatis en- 
ter les deux caſes. 


BUT if a man letteth 
land to another 


for a yeare, to yeeld to 
him at the feaſt of S. 


Mich.nextinſuinggos. 
and afterwards before 
the fame feaſt hee re- 
leaſeth to the leſſee all 
actions, yet after the 
ſame feaſt hee ſhall 
have an action of debt 
for the non payment 
of the 40s, notwith- 
ſtanding the faid re- 
leaſe. Stude ca:fam 
diverſitatis betweene 
theſe two caſes. 


if a man be bound in a recognizance 
preſently after the firſt day of payment he ſhail 


at ſumme, and ſhall 


not tarry till the laſt bee 


And ſo note a diverſity between a 
bond or contract. And ſo it is of a covenant or 
an action af covenant, or an action upon the caſe doth lie, for 

Laſtly, note a diverſity between debts and covenaats, or 


If a man hath an annuity for terme of yeares, or for life, or in fee, and he before it be 


behind doth releaſe all actions, this ſhati not releaſe 
action, becauſe it may be granted over, 


* Sc. added L. and M. and Roh. 


truſt to ſell it for the payment of debts and legacies, muſt ſee his money applied in the diſcharge of them, unleſs there 
clauſe, or ſufficient implication frem other parts of the will, that the deviſor intended to free him from th 


to the manner in which courts of equity have attempted to prevent the miſchiefs ar 


to the public at large: This has been effected in ſome meaſure, 
competition of claims, where the equity 


Equity, 61. If a perſon has the legal 
him whoſe right is only equitable, and therefore not even noticed by 
even into a court of equity, that if the equitable claims of the parties are of 


right in full | cpu nn of it, 
Perhaps the 


reſolved, that the leſſee 


and not do any thing to reduce him to an «quality with the other, 
ollowing illuſtration of this very important rule of equity, . 
terms of years, attendant upon the inheritance, will not be unaccepr: 
not ſuppoſed to transfer any property to the leſſee, and were 
of its forfeitures, and the lord of the fruits of his tenures, 
leſſee was conſidered as the poſſeſſion of the freeholder ; and 
damages, he had no means to recover the poſſeſſion, 
real or fiftitious recovery agal 


eſtate or intereſt of the ſub 


they w 


ee 
— — 


the annuity, for it is not mcerely in 


Sea, 


—— 


the courts of law. 


2 » 4 


is an expreſs 
at obligation.—II. As 


ing from the admiſſion of trufts, with Feſpect 
me by its having been laid down as a general 5 
of the parties is equal, he who has the law ſhall prevail. See Fran 
ject matter in conteſt, he muſt neceſſarily prevail at law over 
This advantage he carries with him, ſo far, 
equal force, equity will leave him who has the legal 
who has the equitable right only.— 

by an enquiry into the doctrines of courts of equity reſpeCting 
able to the reader. At common law, leafes for years were 
generally of very ſhort duration ; for, as they tended to prevent the crown 
were conſidered with a very jealous eye. Beſides, the poſiefſion of the 

if his leaſe was defeated- or diſturbed, though he could recover for 
Moreover, leaſes for years were ſubject to be abſolutely defe 
nſt the frecholder; but in the reign of Henry IV. or, at lcaſt, in that of Henr\ 


ould not only recover damages, 
the poſſeſſion itſelf. Afterwards the 


rations of the common law gave 
particularly before the demolition of the feudal tenures, 
ferior to eſtates of freehold, This ſtability on the one 
and convenient modifications of property, for ſecurin 
right tothe profits or beneficial property of the land 


rule, that in any 
cis's Maxims of 


ated, either by a 
VII. the courts 


as a recompence for the loſs of the poſſeſſion, but ſhould ali recover 
21ſt Hen. 8. c. 15. Protected the leſſec agaiuſt the effect of tiftitions recoveries. Theſe alte- 
the leſſee for years an intereſt and ſtability which he had not before. 


Still, in the eye of the law, 


terms of years were in every reſpect but pecuniary emolument, far in- 
hand, and ſubordinate ſtate of property on the other, made them very proper 
g money or any other charges upon the fee, 


| : or for giving a partial or temporary 
„ in thoſe caſes where the 


owner withed to have, not only the remainder or 


reverſion, 


Lib. 3. 


EM, ou home voile 
fuer briefe de droit, 
il covient que il counta 
del feifin de Iuy, on de 
ſes anceſtors, et auxy 
que le ſerfin fuit en temps 
de meſme le roy, come 
il counta en fon count. 
Car ceſt un ancient ley 
uſe, come appiert per le 
report d'un flee en le 
eire de Nottingham *, 
titulo Droit en Fitz- 
herbert, cap. 26. nl iel 


forme que enſuiſt. John 


Barre port ſon brieje 


de droit envers Rey- 
nold de Affington, et 
demaunda certaine te- 
nements, Sc. ＋ ou le 
miſe eft joyne en le bank, 
et originall et le proces 
fueront demandes do- 
vant juſtices errants, 
oules parties viendront, 
et les 4 12 chiva- 
lers fieront lour ſere- 
ment ſans challenge 
des parties, d eſtre al- 
lower, fur ceo que elec- 
tion fuit fait per of- 
ſent des parties, ove 
les quater chtvalers, 
et le ſerement fuit tiel: 
Que jeo verity dirre, 
Sc. lequel R. de A. ad 
plus mere droit à te- 
ner les tenements que 
Jebn Barre demanda 


vers luy per ſon briefe 
de droit, ou Jobn de 


Of Releaſes; 
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A LS O, where a man 

will ſue a writ of 
right, it behoveth that 
he counteth of the ſeiſin 
of himſelfe, or of his an- 
ceſtors, and alſo that the 
ſeiſin was in the ſame 
king's time, as he plead- 
eth in his plea. For this 
is an ancient law uſed, 
as appeareth by the re- 
port of a plea in the eire 
of Nottingham, tit. Droit 
in Fitzherbert,cap.26 in 
this forme following. 
John Barre brought his 
writ of right againſt 
Reynold of Afjington, 
and demanded certaine 
lands, &c. where the 
miſe 1s joyned in banke, 
and the originall and the 
proceſſe were ſent be- 
fore the juſtices errants, 
where the parties came, 
and the twelve knights 
were ſworne without 
challenge of the par- 
ties, to be allowed, be- 
cauſe that choiſe was 
made by aſſent of the 
parties, with the foure 
knights, and the oath 
was this: That I ſhall 
fay the truth, &c. whe- 
ther R. of A. hath more 
meere right to hold the 
tenements which John 
Barredemandeth againſt 
him by his writ of 
right, or John to have 


l Droit en Fitzherbert, cap. 26. not in L. and M. nor Roh; 


L. and M. nor Roh. 
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JL covient que 
i counta del 
ſeiſin de luy ou de 


ſes aunceſtors. For 
if neyther hee nor any of 
his anceſtors were ſeiſ⸗ 
ed of the land, &c. with- 
in the time of limitation, 
hee cannot maintaine a 
writ of right; for the 
ſeiſin of him of whom 
the demaundant himſelfe 
purchaſed the land, &c. 
availeth not. 

And fo it is in a writ of 
right of advowſon. 


Auxy que le ſer- 


in fuit en temps de 


meſme le roy come 
il counta. Hereby it 
appeateth, that not onely 
a ſeiſin (as hath beene 
ſaid) is requiſite, but al- 
ſo that the ſeiſin be had in 
the time of the ſame king, 
according to his count. 


R 


ot commeth 
of the Latine word Re- 
portare, a re et porto, 


id eft, reſerre, à re et fe- 
ro. And in the common 
law, it ſignifieth a pub- 
like relation, or a bring- 
ing againe to memor 
caſes judicially ! 
debated, reſolved, or ad- 
judged in any of the 
king's courts of juſ- 
tice, together with ſuch 
cauſes and reaſons as 
were delivered by the 
judges of the ſame ; and 
in this ſenſe Littleton 
uſeth the word in this 
place, 


En le eire de 


Nottingham. Fir, 
Iter. And it fignifieth 
the court of the juſtices 
in eire, and thereupon 
they were called itari 
itinerantes, in reſpect that 
the juſtices reſiding at 

eſt· 


+ ou not in L. and M. nor Roli. 
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(Ant. 27g. a.) 
Ke 2 U. A + 


For the time of limitation, ſee 
the ſtatute of ga. H. 8. cap. 2- 
Vide Set}. 270. 


(8. Rep. 65. Hob. 240.) 
F. N. B. 30. 2. 2. E. 8 27. 
Littl. 112. a. 


(4. Inſt, 184.) 


+ 12 not in 


* 


——_— 


* 


reverſion, but the actual freehold. Hence we find mortgages fox long terms of years very frequent in the reign of queen Elizabeth. Now, 
according to our notions of mortgages, if the mortgage debt is not paid at the time appointed, the eſtate mortgaged is abſolutel y forfeited 
to, and becomes the property of, the mortgagee, at law; but courts of equity permit the mortgagor to redeem, on payment 


to the mortgagee of his principal, intereſt and coſts, Still this is merely à right in equity, the legal eftate c 
the mortgagee. Thus if an eftate be demiſed for a term of years, 


ontinuing in 


with a proviſo making the term void on payment of a 


ſum of money with intereſt, before or upon a certain day, the condition is not conſidered at law as complied with, unleſs the 
money is paid on or before that very day; if it is not paid then, the eftate belongs at lau to the mortgagee, for the remainder of the term. 
And though a court of equity allows the mortgagor to redeem it, by paying the principal, intereſt and coſts, after that time, this ſubſe- 
quent payment, though it gives the mortgagee the equitable right to the eſtate, does not affect the legal continuance of the term. In this 


reſpect our law differs from the civil law; in which a mortgage is conſidered only as an acceſſary of the debt; and 
by annulling the debt, extinguiſhes the mortgage. To apply this doctrine to terms of years. A 


payment at any time, 


frer payment of the mortgage debt, 


the term of ycars for which the mortgage is made, is in law in the mortgagee ; but, in equity, the mortgagor is entitled to the benefit 
of it. By an analogy to the caſe of mortgages, when terms of years are created for ſecuring the payment of jointures, portions for 


children, or for any other purpoſe, they do not determine (unleſs there is a {pecial proviſo) by the performance of the truſts for 
which they are raiſed, Thus in all theſe caſes, the legal intereſt during the continuance of the term, is in the truſtee; but the owner of 
the fee is entitled to the equitable intereſt, or rather to all the benefit or advantage which can be made of the term during its continu- 
ance. As the courts of common law had determined, that the poſſeſſion of the leſſee for years was the 12 of the owner of the 
frechold, courts of equity determined, that where the tenant for years was but a truſtee for the owner 0 the inheritance, he ſhould nor 
ouſt his cet que truft, or obſtruct him in doing any act of ownerſhip, or in making any aſſurances of his eſtate: In theſe reſpects, 
therefore, the term is conſolidated with the inheritance. It follows the deſcent to the heir, and all the alicnations made of the inheritance 
or of any partial eſtate or iutcreſt carved out of it by deed, by will, or by att of law. Whitchurch v. Whitchurch, 2. P. W. 2 36. 
9. Mod. 124. Gilb. Rep. 168. Villiers and Villiers, 2. Ark. 7. Hoole v. Sales, 2 Wulf. 329. Still, tho? the truſt or benefit of the 
term is annexed to the inheritance, yet the legal intereſt of the term remains diſtin& and ſeparate from it at law, and the whole benefit 
and advantage to be made of the term ariſes from this ſeparation. For if two perſons, or more, have elaims upon the inheritance un- 
der different titles, a term of years attendant upon it is ſtill ſo diſtinct from it, that if any one of them obtains an aſſignment of 
it, then (unleſs he is affected by any of the circumſtances which equity conſiders as fraudulent) he will be entitled, both at law and 
in equity, to the eſtate for the whole continuance of the term, to the utter excluſion of all the other claimants. This, if the term is 
of long duration, abſolutely deprives all the other claimants of every kind of benefit in the land. Sup oling, therefore, 4. purchaſes 
an eſtate, which, previous to his purchaſe, had been fold, ms Icaſed, and charged with every kind of incumbrance to which 


7 rea 


Lib. 3. 


L'] Mirror cap. 2. ſect. 3. and 
le office des 
Juſtices in Eire, Glanv. li. g. 
cap. 11. Li. 8. cap. primo. Britt. 
fol. 1. b. 7, 8. &c. Bract. lib. 3. 
ſo. 113, &c. Flet. li. 1. ca. 13. 


6. E. 3. 35 


lect. 15. and ca. 


&c. 4. E. 3. 38. 
23. E. 3. 21. 16. H. 7. 5. 
Vide Sect. 442. 233, 234. 


* 5 Go 
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3- E. g. tit. Droit. F. 26. 


$ ye—je0, L. and M. and Roh. 
vo -e, L. and M. and Roh. 
++ briefe—droity L. and M. and Roh. 


Cap. 8. 


Weſtminſter were called 
Juſtitiarii refidentes, ana 
were much hike in this 
reſpect to the juſtices 
of afliſe at this . al- 
though tor authority and 
manner of procceding 
(whereof you ſhall reade 
[p] in the ancient au- 
thors of the law) farre 


different, And as the 
power of the juſtices of 
aſſiſes by many acts 


of parhament and other 
commiſſions increaſed, 
ſo theſe juſtices itine- 
rant by little and little 
vaniſhed away. And it 
is certaine, that the 
authority of juſtices of 
aſſiſes itinerant through 
the whole realme, and 
the inſtitution of juſ- 
tices of peace in every 
county being duely 
performed, are the moit 
excellent meanes for 
the preſervation of the 
king's peace, and quiet 
of the realme, of any 
other in the Chriſtian 
world, 


De Nottingham. 
This ſhould bee North- 


ampton, according to the 


originall. 

This report whereof 
Littleton here maketh 
mention, you ſhall finde 
an abſtract of it in 3. E. 3. 
fince Littleton's time, 
put in print by Fitzher- 
bert when he was fer- 
jant in 11. H. 8. and is 
not in the Reports or 
bookes at large. And 
yet here it appeareth, 
that they be of great au- 
thority, and vouched by 
Littleion himſelfe for the 

e of a maine point 
in law. And hereby it 
alſo appeareth how ne- 
ceſſary it is to reade re- 
cords and pleus reported 
or recorded, though they 
were never eines; For 
thoſe and the like records 


are wveritatis et vetuſtatis 7 


wveftigia. 
Tit. droit in 
Fitzherbert, 26. ;s 


+ ea—le, L. and M. and Roh. 
$ John not in L. and M. nor Roh, 
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aver eux, ſicome il de- 
maund, et pur rien din- 
ra que lu verity * ne 
dirra, ficome myy ayde 
Dieu, &c. ſans dire a 
tour efcient. It tel ſo- 
rement ſerra fait en at- 
taint, et en battaile, et 
+ en ley gager, car eux 
mittonf cheſcun choſe 
a fine. Mes Tobn 
Barre counta del ſeſſin 
d'un Rafe fon anceſter 
en temps le roy Henry, 
et Reynolde ſur le miſe 


joyne tendiſt demy mark 


pur le temps, &c. Et 
fur ceo Herie, juſtice, dit 
al grand ajjiſe, apres 
ces que ils fueront 
charges ſur le mere 
droit, Vous gentes, 
 Reynold donaſt demy 
marke al roy pur le 
temps, I al entent que 
fi vous troves que 
Faunceſter || Jobn ne 
fuit pas ſerfie en le temps 
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them, as hee demandeth, 
and for nothing to let to 
ſay the truth, ſo helpe 
mee God, &c. withour 
ſaying to their know- 
ledge. And the like oath 
ſhall bee made in an at- 
taint, and in battaile, and 
in wager of law, for 
theſe do2 bring every 
thing toanend. But John 
Barrecounted of the ſei- 
{ſin of one Rae his an- 
ceſtor in the time of kin 

Henry, and Reynold upon 
the miſe joyned tendred 
halfe a marke for the 
time, &c. And hereupon 
Herle, juſtice, ſaid to the 
grand aſſiſe afterthat they 


were charged upon the 
were right You good 
men, Reynold gave halfe 
a marke to the King for 
thetime, to the intent 
that if you find that the 
anceſtor of Jahn was not 
ſeiſed in the time that 


gue le demaundant ad thedemandant hath plea. 


count, ** vu, Men- 


quires plus avant del 


droit; et pur ces Vous 
nous dires, lequel l'aun- 
ceſter John, Rafe fer 
noſme, fuit ſeifie en 
temps le roy Henry, 
come il ad count, ou 
non. Et ſi vous troves 
que il ne fuit ſeiſie en 
cel temps, vous men- 
quires nent pluis; et 
Vous THroves que 
i fuit ſeiſie, donques 
enquires euſter del FF 
briefe. Et puis le 


- + 
-.- «> 
. 7 


ded, you ſhall enquire 
no further uponthe right; 
and for this, you ſhal tell 
us, whether the anceſtor 
of John (Ralfe by name) 
were ſeiſed inking Henries 
time, as he hath pleaded, 
or not. And if you find 
that he was not ſeiſed in 
this time, you ſhall en- 
quire no more; and if 
you find that he was ſei- 
ſed, then you ſhall en- 
quire further of the writ. 
And after the grand aſ- 
ſiſe came in with their 


t al cuteul et ces ſert, L. and M. and Roh. and in MSS. 
o eme, L. and M. and Roh. and MSS., 
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real property is ſubject; in this caſe A. and the other purchaſors, and all the incumbrancers, have equal 


lai the eſtate, This 
is the meaning of the expreſſion, that their equity is equal. ere, G. grade N eech 


tl But if there is a term of years ſubſiſting in the eſtate, which was created 
prior to any of the purchaſes, mortgages, or other incumbrances, and A, procures an aſſignment of it in truſt for himſelf, this gives him 
the legal intereſt in the lands during the continuance of the term, abſolutely diſcharged from, and unaffetted by, any of the purchaſes, 
mortgages, and other incumbrances, ſubſequent to the creation of the term, but prior to his purchaſe. 'This is the meaning of the 
expreſſion in aſſignments of terms, that they are to protect the purchaſor from all meſne incumbrances. But it is to be obſerved, 
that A. to be entitled in equity to the benefit of the term, muſt have all the following requiſites: hemuſt be a purchaſor for a valuable 
conſideration ; his purchaſe muſt in all reſpects be a fair purchaſe, and free from every kind of fraud; and at the time of his purchaſe 
he muſt have no notice of the ur conveyance, mortgage, charge, or other incumbrance It is to be obſerved, that mortgagees, an- 
nuitants, judgment creditors, eſſees, and all other incumbrancers, are purchaſors in this ſenſe, to the amount of their ſeveral charges, 
intereſts, or rights. If any perſon of this deſcription, unaffected by notice or fraud, takes a defective conveyance or alignment of the 
fee, or of any eſtate carved out of it, defective either by reaſon of ſome prior conveyance, or of ſome prior charge or incumbrance; and 
if he alſo takes an affignment of a term to a truſtee for himſelf, or to himſelf, where he takes the conveyance of the inheritanceto his 
truſtee ; in each of theſe caſes, he 1s entitled to the full benefit of the term; that is, he may uſe the legal eftate of the term to de- 
fend his poſſeſſion during the continuance of the term, or, if he has loſt the poſſeſſion, to recover it at common law, in preference to 
all claimants. prior to his purchaſe, but ſubſequent to his term. All this was laid down and explained by lord Hardwicke, in the cate 
of Willoughby and Willoughby in Cha. Trin. 30. Geo. 2. 1756. Upon the ſame principles was decided the cafe of Stanhope v. cal 
Verney, before lord Northington, in chancery, July 27, 1961, The caſe there was, that Henry Sayer, being ſeiſed in fee of certum 
eſtates ſubject to an outſtanding term of years, in Rigby and Eyre, by indenture of leaſe and releaſe, bearing date the gth and th 


—_ of June 1732, conveyed them to lady Dyſart and her heirs, for ſecuring the payment of 1000l, and intereſt, and covenanted 10 
F roduce the deeds reſpecting the terms of years. Afterwards Rigby and Eyre afſigned the term to Cunningham and Clayton in. truſt 
* Sayer, his heirs and aſſigns and then Sayer, by indenture datcd the 19th day of Dec. 1732, conveyed the ſame eſtates to mrs. Nath 
(under whom lord Verney claimed) by way of mortgage, for ſecuring to her zoool. and intereſt, with a declaration that Cunningham 
and Clayton thoutd ſtand poſſeſſed of the term in truſt for her, and the deeds reſpecting it were delivered to her, and neither the nor 
the truſtees had notice of the . to lady Dyfait, Lady Dyſart brought an cje&tment ; lord Verney defended, and ſet up the 
term, with a declaration of the truſt of it in favour of mrs. Naſh, under whom he claimed. Upon this lady Dyſart brought her bill in 
equity. The queſtion was, which ſhould be preferred: lady Dyſart, who had the firſt declaration of the truſt of the term, or lord 


| Verne Ys_ 


Lib. 3. 


graund aſſiſe reviendroit 
ove lour verditt, et di- 
ſont, que Rafe * ne fuit 
pas ſeiſie en temps le roy 


H. per que fuit agard 


que Reynold triendroit 
les tenements vers luy 
demandes, a luy et fes 
heires quites de John 
Barre et ſes heires a 
remnant. Et Jobn en 
le mercie, Sc. Et le 
cauſe pur que geo aye 
monſire icy a toy, mon 
fits, ceſt plee, eſt, pur 
prover le matter pre- 
cedent que eſt dit en briefe 
de droit, Sc. car il ſem- 
ble per ceſt plee, que ji 
Reinold n'avoit pas ten- 
due demy marke pur en- 
quirer del temps, &c. 
donques le graund ajjiſe 
duiſſoit eſtre charge tant- 
folement del mere droit, 
et nemy del poſſeſſion, 
Sc. + Et iffint que touts 
forts en briefe de droit, 
f he poſſeſſion dont le 
demandant counta ſoit 
en temps le roy, come 
il avoit counte, donques 
le charge del grande aſ- 
fiſe ſerra tantſolement 
fur le mere droit, coment 
que le poſſeſſion fuit en- 
counter le ley, come il 
eft dit adevant en coſt 
chapter, &c. 
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verdict, and ſaid, that 
Ralfe was not ſeiſed in 
the time of king Henry, 
whereby it was awar- 
ded that Reynold ſhould 
hold the tenements de - 
manded againſt him; to 
him and his heires quite 
of Jobn Barre and his 
heires to the remnant. 
And Jahn in mercy, &c. 
And the reaſon why I 
have ſhewed to thee, 
my ſon, this plea, is, to 
prove the matter prece- 
dent which is ſaid in a 
writ of right; for it ſee- 
meth by this plea, that 
if Reyns/d had not ten- 
dred the halfe marke to 
enquire of thetime, &c. 
then the grand aſſiſe 
ought to be charged 
onely to enquire of the 
meere right, and not of 
the poſſeſſion, &c. And 
ſo alwayes in a writ of 
right, if the poſſeſſion 
wherof the demandant 
counteth bee in the 
king's time, as hee hath 
pleaded, then the charge 
of the grand aſſiſe ſhall 
be only upon the meere 
right, although that the 
poſſeſſion were againſt 
the law, as it is faid 
before in this chapter, 
&C. 
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of a new addition, and 
therefore though it bee 
true, yet not to bee al- 
lowed. 

Et le original et 
le proces fuera de- 
mando devant juſ 
biccs itinerants. For 
it is to be underſtood, 
thut all pleas either in 
the rcalty or perſonalty 
that were begunne and 
not determined before 
Juſtices in eire, were 
adjourned by them into 
the court of common 
pleas, 

Les 12 chiva- 
lers fieront lour ſe- 
rement fauns chal- 
lenge, Sc. pur ceo 


que le election fuit 


fait per aſſent des 


parties ove les 4 


chrivalers. 


Here are foure things 
to be obſerved. 
Firſt; that omnis con- 


ſenſus tollit errorem, and 


againſt his owne conſent 
he cannot challenge the 
twelve. 

Secondly, that the 
foure knights electors 
of the grand aſſiſe are 
not to be challenged, for 
that in law they bee 
judges to that purpoſe, 
and judges or juſtices 
cannot bee challenged. 
And that 1s the reaſon 
that noblemen, that in 
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4. E. 3. 41. Poverel's cafe. 
Mirror, 
Glanvil, 
Bratton, 
Britton, 
F.cta, 


abi ſupra. 


30. E. 4. tit. challenge 192. 
21. E. 4. 77. 39-E. 3. 1. 

4 4+ E. 3. 6. 11 H. 6. 13. 
(Cro. El. 664. 
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— 4 th Kare ——— 


ASA RES C2 


N. 


caſe of high treaſon are 


to paſſe upon a peere 
of the realme, cannot be 
challenged, becauſe they 
are judges of the fact, 
and the Magna Charta 


faith, per judicium parium 
ſuorum. 
Thirdly, that the 


twelve before any aſſent 


may be challenged before the foure knights electors, but after aſſent or return of the pannell 
before the juſtices, there ſhall be no challenge to the pannell nor to the polles. 

Fourthly, if there be not foure knights for electors in that county, the next to them in 
that county ſhalt be taken; ne curia regis deficeret in juſtitia ea bibendd. 


Sauns dire a lour eſcient * And here it appeareth, that where the judgement is 
finall, there the oath of the grand aſſiſe or jury is abſolute, and not to their knowledge, as 


* „% not in L. and M. nor Roh. 


here 


Magna Charta cap. 29. 


29. E. 3. 2. 7. H. 4. 20. 


7. H. 4. 20. 


+ et not in L. and M. nor Roh. 


Verney, who had the ſubſequent declaration of the truſt, but had the cuſtody of the deed.—Lord Northington held, that a decla. _-. . 


ration of truſt in favour of an incumbrancer, was tantamount to an actual aſſignment, unleſs a ſubſequent incumbragcer, bona -* 
fide, and without notice, procured an aſſignment; and that the cuſtody of the deeds reſpecting the term, wich 
of it in favour of a ſecond incumbrancer, was equivalert to an aftual aſhgument; and therefore gave him an advantage over the 
firſt incumbrancer, which equity would not take from him; Such being the advantages to be derived from terms of years, it is an 
object of great conſequence to aſcertain, when it is ſafe for the purchaſor to leave them in the truſtee in whom he finds them, and 
rudential to require them to be aſſigned to a truſtee of his own.—Bur it is more eaſy to ſay where it is unſafe; 
for him to be ſatisfied without ſuch an aſſignment of it.— 1, It may be laid down, as a general rule, that 
whenever a term has been raiſed for ſecuring the payment of money, as the aſſignment of it by the truſtee for the perſon intitled to re- 
eeive, to a truſtee for the perſon obliged to pay, the money, is the beſt poſſible evidence of the payment of the money, it may be reaſon - 
ably required as ſuch.— dl y, In caſe aterm of years has been athgned to attend the inheritance, if, upon a-purchaſe (taking it in 


when it is neceſſary or P 
than to ſay where it is ſafe, 


. — 
| GKK. 
a declaration of the truſt 


the 
above 


9 


Lib. 3. 


Vide Sect. 19 3. 


Regiſtrum. 


33. H. 8. ca. 13. 3. E. 6. ca. 36. 


10. E. 3. 20. 31. E. g. droit 11 

22. E. 3. 17. 18. H. 3. droit 62 

33 F. 3. ib. 39. Lamb. explicat. 
ver borum verbo Mancuſs. 


F N. B. 31. e. 3. 1. E. g. 
droit 15. 6. E. 3. ibid. 24. 


Mirror, ca. 1. f. 17. ca. g. de 
Artaint. ca. 5. 4. 1. Bract. fo. 
288, 289. &c. 202. Brit. fol. 241- 
245, 246. &c. Flet. Ii. 5. ca. 21. 
& 34. Forteſcuc ca, 26. 


(3. laſt. 263. 222.) 


Fa] 23. H. 8. ca. 3- 3. Elis. 
Dyer. 201. 7. E. 6. ibidem 81. 
3. Mar. ibidem 129. 7. Eliz. ibi- 
dem 235. 24. H. 8. Br. Attaint. 
96 J. Mar. w. 127. 20. H. 7. 5. 
42. E. 3. 26. 
F. N. B. 107. D. 
Mirror ca. 1. C. g. ca. g. F. ca. 3j. 
5 1. Bracton lib. g. 141. b. & 
o. 320. 331. Glanvil. lib. 2. 
cap. 3, 4, 5 Lib. 8. ca. g. Lib. 4. 
ca. 1. Brit. fo. 40. 42, 43+ 81. 
173. 190. Fleta lib. 1. ca. 32. & 
lib. 2. cap. 48. 
[5] 4-E. 3. 41. 17. E. 3. 19. H. 6. 
35. 1. H. 4. 3. 30. E 3. 20. 
29. E. g. 12. 13. H. 4. 4. Stan. 
174. 178. 17. Eli. Dyer. 9. E. 4. 
1. H. 6. 6. 3. H. 6. 55 
„ li. 9. fo. 32. b. & 33- b. 
Mirror ca. 4. del office des juſ- 
tices, &c. 
Glenvil. li. 1. cap. 9. hb. 8. 
cap. 8. 


* ze not in L. and M. nor Roh. 


Cap. 3. 


here in the writ of right, in the attaint, and in wager of law, for the judgement in every 
of theſe three 1s finall. | | 


ſua. 


Of Releaſes. Sect. 514, 


Le miſe 1 Jayne. Miſe is a word of art appropriated only to a writ of right, ſo 
called becauſe both parties have put themſelves upon the meere right to be tryed by grand af. 
ſiſe or by battaile: ſo as that which in all other actions is called an ifſue, in a writ of right 
in that caſe is called a miſe. And in this ſenſe Littleton taketh it here. But in a writ of richt 
if a collaterall point is to be tryed, there it is called an ifive ; and is derived of this werd 
(miſſum), becauſe the Whole cauſe is put upon this point. It is alſo taken for expenc-s, ug 
miſce & cuftagia, And ſometime it ſiguifieth a cuſtomary grant to the king, or lords ma chers 
of Wales by their tenants at their firſt comming to their lands. 


Tender di marke al r GY. Maſter Lambard ſaith, that ancien & marca Saxonic? 
Mancup. 7. Mearc* Nummus zo walens denarios. And this marc, now called a marke, being 
an old Saxon word, is the cauſe that England moſt commonly reckoned by markes. Liba 
Saxonice is a pund, a pondo, which is called fo untill this day. Solidrs, qui apud nos of pars libre 
ewviceſima, venarios per id temporis continebat quinque, nunc duodecim ;; and /cilling is a Saxon 
word, and with us uſed to this day. Pennyc, Saxonice pennig, Latine denarins; but the value 
of theſe have not been alwayes one, 

In a writ of right of advowſon brought by the king, the tenant ſhall not tender the 9. 
marke, becauſe null»m tempus occurrit cgi; and therefore the king ſhall alledge, that hee or 
his progenitor was ſeiſed, without ſhewing any time, x 


En attaink. Aiiindla is a writ that lyeth where a falſe verdict in court of record 
upon an ue a bage by the parties is given. And of ancient writers it is cilled 4rewe de 
conviftione ; and is derived of the *r tines, or attinetus, for that if the petty jury 
be attainted of a falſe oath, they are ſtained with perjury, and become infamous for ever ; for 
the judgement at the common law in the attaint importeth eight great and grig vous punifh- 
ments. 1. 2udd amittat liberam legem imperpetuum, that is, he ſhall be ſo infamous as he ſhail 
never be received to be a witneſſe, or of any jury. 2. Luod forts faciant omnia bona & cailla 
3. Nuod terre et tenementa in manus domini regis capiantur. 4. Sub uxores & liberi 
extra domus ſuas ejicerentur. 5. Qudd domus ſuce profirentur. G. Qudd arbores ſue extirpentur. 

. Qudd prata ſua arentur. Et 8. Quid corpora ſua carceri mancipeniur. So odious is perjury 
in this caſe in the eye of the common law, and the ſeverity of this puniſhment is to this end. 
wut pena ad paucos, metus ad omnes perweniat; for there is * icordia puniens, and there is cru- 
delitas parcens. And ſeeing all tryals of reall, perſonall, and mixt actions depend upon the oath 
of 12 men, prudent antiquity inflicted a ſtrange and ſevere puniſhment upon tuem, it they 
were attainted of perjury. 

But fince Lir/leton wrote, a ſtatute hath beene made in mitigation of the ſeverity of the 
common law, in caſe when the petite jury is attainted, and therefore it is taken by equity, 
For where the ſtatute faith, that the party grieved ſhall have an attaint againſt the party 
which ſhall have judgement upon the verdict, yet an attaint ſhall be maintained upon that 
ſtatute againſt the executors of the party- Et fic de fimilibus. | +] But tice the ſtatute and 
authorities quoted in the margent. On J I thought good to obſerve three things. 

Firſt, that no attaint can be maintained upon this ſtatute but between party and party. 

Secondly, that no conuſance can be granted upon any attaint, becauſe all attaints are to 
be taken either before the king in his bench, or before the juſtices of the common place, and 
in no other courts, &c. 

Thirdly, conſider what pleas may bee pleaded in an attaint by force of this act, and what not. 


En batt atle, Duellum, monemachia, and it fignifieth in the common law a tryall by. 
ſingle fight, by battaile or combate, monomachia (1), [5] And in the writ of right neither the 
tenant or demandant ſhall fight for themſelves, but finde a champion to fight tor them : be- 
cauſe if either the demandant or tenant ſhould be flaine, no judgement could be given for 
the lands or tenements in queſtion. But in an appeale the defendant ſhall tight for him- 
ſelfe, and ſo ſhall the plaintife alſo ; for there if the defendant be flaine, the plaintife hath 
the effect of his ſuite, that is, the death of the defendant; the order and ſolemnity wh:reof 
you may reade in our ancient and latter bookes. And this the law did inſtitute when the 
tenant failed of his witneſſes, or evidences, or other proofes; and the preſumption of law is, 
that God will give victory to him that hath right. 


Ley gager, Vadiare lrgem ; and there is alſo facere legem, by making of his law. That 
is, to take an oath (for example) that hee oweth not the debt demanded of him upon a 
ſimple contract, nor any penny thereof. And it is called wager of law, becauſe of ancient 


time 


+ Et, not in L. and M. nor Roh. 


(1) Upon this ſubject, ſee 3. Black. ch. 22. ſect. 5. and 6. and the notes to the 1ſt vol. of Dr. Robertſon's Hiſtory of Charles 


the Vth.— The reader will alſo find ſome curious and intereſting particulars upon this head, in Pere le Brun, Traite de quelques 
pratiques ſuperflitieuſes qui ont ſeduit le peuple, et embaraſſe les ſpavants. 


— 


above extenſive ſenſe) all the deeds (as well originals as counterparts) by which the term was created or aſſigned, are delivered to the 
purchaſor, and he is fatisfied, that the truſtee in whom it is then ſaid to be veſted, has made no prior aſſignment of it; it is difficult to 
ſav what poſſible uſe can be made of the term againſt him, or what good end can be anſwered by requiring an ailignment of it toa truſtee 
of his own, unleſs it be to ſatisfy the requiſitions of thoſe to whom he may afterwards have occaſion to mortgage or ſel] the eſtate, — 
34ly, But if any of the deeds reſpecting the term are not delivered to the purchaſor, or if he is not ſatisfied of the truſtec's not having 
previouſly aſſigned it; it ſeems prudent to require an actual aſſignment of it to a truſtee for him.—Few general rules, beſides theſes 
can be laid down upon this ſubject. And theſe muſt from their nature he ſubject to an endleſs variety of modifications. In all 
caſes of this deſcription, it is infinitely better to err by an exceſs of care, than to truſt any thing to hazard. There is no doubt but 
tic precautions uſed for the ſecurity of purchaſors appear ſometimes to be exceſſive, and fatisfattory reaſons cannot always be given 
for requiring ſome of them: yet the more a perſon's experience increaſes, the more he finds the reaſon and real utility of them; and 


the more he will be convinced that very few of the precautions required by the general practice of the profeſſion are without their 
uſe, or can be fafely diſpenſed with. 


Lib. 3. Of Releaſes. 


time he put in ſurety to make his law at ſuch a day; and it is called making of his law, be- 
cauſe the law doth give ſuch a ſpeciall benefit to x & defendant to barre the plaintife for ever 
in that caſe. [7] But he ought to bring with him eleven perſons of his neighbours that will 
avow upon their oath, that in their conſciences he ſaith truth, ſo as he himielfe muſt bee 
ſworne de fidelitate, and the eleven de credulitate. 

And wager of law lieth not when there is a ſpecialty, or deed to charge the defendant, 
but when it groweth by word, ſo as he may pay or ſatisſie the party in ſecret, whereof the 
defendant having no teſtimony of witneſſes may wage his law, and thereby the plain- 
tife is perpetually barred, as Littleton here ſaith ; for the law preſumeth that no man will for- 
ſweare himſelfe for any worldly thing; but mens conſeiences doe grow fo large (ſpecially in 
this caſe paſſing with impunity) as they chooſe rather to bring an action upon the caſe up- 
on his promiſe, wherein (becauſe it is zreſpaſſe ſur le cauſe) hee cannot wage his law, than an 
action of debt. > 

A man outlawed or attainted in an attaint, or upon an inditement of conſpiracy; or of 
perjury, or otherwiſe, whereby he become infamous, ſhall not wage his law, 

A man under the age of 21 yeares ſhall not wage his law ; but a teme covert, together with 
her huſband, ſhall wage her law. 

When the ſuite is for the king, or for his benefit, as in a quo minus, the defendant ſhall 
not wage his law. | ; 

If an infant be plaintife, the defendant ſhall not wage his law. An alien ſhall wage 
his law in that language he can ſpeake. 

In no caſe where a contempt, treſpaſſe, deceit, or injury 18 ſuppoſed in the defendant, 
he ſhall wage his law, becauſe the law will not truſt him with an oath to diſcharge himſelfe 
in thoſe ns ; only in ſome caſes. in dett, detinue, accompt, the defendant is allowed by 
law to wage his law. | 

In an action of account againſt a receiver, upon a receipt of money by the hand of ano- 
ther perſon for account render (unleſſe it be by the hands of his wife, or of his commoigne) 
the defendant ſhall not wage his law, becauſe the receipt is the ground of the action, which 
lyeth not in privity betweene the plaintife and defendant, but in the notice of a third per- 
25. and ſuch a receipt is traverſable. [4] But in an action of debt upon an arbitrament; 
or in an action of detinue by the bailement of another's hand, the defendant ſhall wage his 
law, becauſe the debet and the detinet is the ground of thoſe actions, and the contract 
or bailement, though it be r another hand, is but the conveyance, and not traverſable. In 
an action of account againſt a bailife of a mannor, the defendant cannot wage his law, 
becauſe it ſoundeth in the realty. In an action of debt which concerns the realty, as for 
debt for a rent upon a leaſe for yeares, or an action of detinue for detaining an indenture of a 
leaſe for yeares, the defendant ſhall not wage his law, much lefle for charters or deedes 
which concerne inheritance, 

In an action of debt for a fine or amerciament in a leete, the defendant ſhall not wage 
his law, becauſe the leete is a court of record; but in an action of debt for an amercia- 
ment in a court baron the defendant ſhall wage his law, for that it is no court of 
record, 

In debt upon an account, before auditors, the defendant ſhall not wage his law, and 
this by conſtruction of the ſtatute of . 2. cap. 11. which giveth them great authority, and 
ſaith, coram auditoribus, and therefore of an account before one auditor the law lyeth. So 
if the lord before auditors be found in ſurpluſage, in an action of debt brought by the ac- 
comptant, the lord ſhall not wage his law by conſtruction alſo upon this ſtatute, as an in- 
cident riſing upon the account. : LCD 5 

In an action of debt by a gaoler againſt the priſoner for his victuals, the defendant ſhall 
not wage his law, for he cannot refuſe the priſoner, and ought not to ſuffer him to die for 
default of ſuſtenance; otherwiſe it is for tabling of a man at large. | 

In an action of debt brought by an attorney for his fees, the defendant ſhall not wage his 
law, becauſe he is compellable to be his attorney. And fo if a ſervant be retained according 
to the ſtatute of labourers in an action of debt fof his ſalary, his maſter ſhall not wage his 
law, becauſe he was compellable to ſerve ; otherwiſe it is, if he be not retained according to 
the ſtatute. 5- 2 wo. 

Whereſoever a man is charged as executor or adminiſtrator, he ſhall not wage his law, 
for no man ſhall wage his law of another man's deed, but in caſe of a ſucceſſor of an abbot, 
for that the houſe never gy” | | : 

In debt upon a penalty given by ſtatute, - the defendant ſhall not wage his law. 
There is another kinde of wager of law in a reall action, of non ſummons, but thereof Lzttle- 


ton ſpeaketh not. 


Et ſur ceo Herle Juſtice dit, &c. Hereby it appeareth, that it is the 2 
0 


Set. 514. 


Lib. 10. cap. g. Bro. Ii. g. 
tract. 2, ca. 37. & li. 5. fol. 410. 
Britton fol. 56. Fleta lib. 2. 
ca. 56. 6g. 

[1 Magna Carta ca. 28. Bratton 
ib. g. fol. 410. Fleta lib. 24 
ca. 63. Diverſities des Courts. 

33- H. 6. 8. 

(4 Rep. Slade's caſe gg.) 


33. H. 6: 32. 


11. H. 6. 40. 15, E. 4. 8. 
(Cro. Elis. 161.) 5 


32. H. 6. 21. 8. H. 3. Ley 66. 
95. II. 8. Ley. Br. 1032. 


26. E. 3. 63. b. 21. H. 6. 42. 


44. E. 3. 32. 18. E. 4. 4+ 
24 E. 3. 39. 1 
(4. Rep. gz. b.) 


15. E. 4. 16. 10. E. 4. 5: 
(3. Cro. 790. 919.) 


[4] 33- H. 6. 24. 13. H. 5. 3. 4. 
22. H. 6. 41. 1; U. 6. he 

6. 11. 18. H. g. 3. 

3. 28. 11. H. 4. 54+ 
5.13. 21. II. 6. 20, 

4 E. 3. Ley 63. 30. E. g. 19- 
E. 4. 1. 


8. H. 
3. E. 
5 H. 
2 
9 


34, H. 8. Ley Gager. Br. 97. 


10. H. 6. 7. . H. 5. gs. 
6. Eliz. Bendlocs. BOY 


9. H. 5. 3. 8.H.6. ba * 
22.H.6. 35. 38. H. 6. 6. 


14. H. 6. 62. 38. H. 6. 6. 


28. H. 6. 4. 19. H. 6. 20. 
22. H. 6. 13+ 39 · H. 6. 18. 


21. H. 6.4. 


38. H. 6. 22. 39. H. 6. 18. 


5. H. 6. 38. 


1. H. 7. 26, 
13. H. 7. 5 


10. H. 5. 18. 


Otheraviſe of a counſellor at law, for he cannot bring any adtion; for he is not compellable to be counſellor, and his fee i 8 ; 
05.08 — . 1 lib. 3,—Lord Nott. MSS. , 2427 , n. 3 e . .. of, wt eee * 2 
(2) At Rome the functions of the bar were divided between, I. The Patrons, or Orators : II. The Advocates, who attended &# . £977 4 #* 800 N. 
to inform or inſtruct the patrons upon the points of law, which aroſe in the cauſe: III. The Procurators: And, IV. the C nitors. n ue, 4 e. Ac, 
The two laſt nearly reſembled the Attornies of our courts. Beſides theſe, were the Juris-conſulti, who gave their opinions and advice 4 — 45 — = 7 
upon matters of law. Till the time of Auguſtus every perſon had this liberty; but he confined it to ſome particular individuals = "/! CTC 
ſelected by him, and made a regulation, that in future no one ſhould enjoy that privilege but under the authority of the prince. E is 118%: 
The opinions of the Juris- conſulti, called the Reſponſa Prudentum, were of great weight; and a conſiderable part of the Roman. law 
is founded upon them. See Gravina de Ortu et Progreſſu Juris Civilis, lib. 1. ſect. 42, 43, 44. In the Summary of the Roman 
Law, taken from Dr. Taylor's Elements of the Civil Law, page 26, it is obſerved, that the Reſponſa Prudentum feem to amount 
to what we call Precedents, or Reports; that it is common to them both to be the determinations of lawyers to explain 
law: but that there is this diffcrence between them, that our precedents owe their authority to their being the judgment of 
the court; but the Reſponſa Prudentum, though admitted as law, were 3 more than the private opinions of lawyers. See 
Cod. lib. 1. tit. 17. and the Cod. Theo. lib. 1. tit. 4. with the notes of Gothofred. It is 2 that, in the early days 
of the Roman Empire, the practice of the law was merely honorary; but it ſoon became an object of gain. The Cincian law, 
which was paſſed about the time of the ſecond Punic war, was intended to revive the primitive cuſtom of honorary ad vocation. 
Rut it was ſo often evaded, that the emperor Claudius thought it more adviſable to moderate, than to attempt to deſtroy entirely, the 
ſalaries or emoluments of advocates. He accordingly inhibited them from taking a larger fee than ten ſeſterces, about Sol. 14s. 2d. 
Engliſh. The advocates, however, thought it an indignity, that their fees ſhould be conſidered as wages, and therefore dignified 
them by the honourable title of preſents, or gratuities ; but as they might demand, and even maintain an action for their fees, this 
diſtinction was merely nominal. See Gothofred de Salario, and Doctor Bever's Hiſtory of the Civil Law, page 444. In England 
the fees of counſel are honorary, in the ſtrict acceptation of the word, Thus in Moor v. Row, Cha. Rep. 38. a counſellor brought a 
bill for fees due to him from the defendant, a ſolicitor, The defendant demurred; the demurrer was allowed, and the bill dif- 
miſſed. Sir John Davies thus expreſles himſelf upon this ſubject, in his preface to his Reports, pag. 22. 23. * Tie foes to coun- 
* ſellors are not in nature of wages, or pay, or that which we call ſalary, or hire, which are duties certain, and grow due by con- 
tet ract, for labour or ſervice, but what 25 given him is honorarium, not merces; being à gift which gives honour as well to the taker 
« as the giver : nor is it certain or contracted; for no price, or rate, can be ſet upon counſel, which is invaluable and ineſtimable, 
«© ſ% as it is more or leſs, according to the circumſtances, namely; the ability of the client, the worthineſs of rue counſellor, the 
X | 7 N weighti- 


- 


Lib. 3. Cap. g. Of Confirmation. Sect. 51s. 


of the judges to inſtruct the grand aſſiſe or jury in points of law; for as the grand aſſiſe or 
other jurors are triers of the matters of fact, ad gueftionrm Ja: non reſpondent judices, fo ad 
queſtioner Juris non reſpondent Juratores. And accordingly the zudge in this cafe directed the 
grand afſiſe, viz. if they found that, &c. 


Glanv. li. 1%. cap. 1, &c. Per que Jul agard. Here are two things to be obſerved. Firſt, the form of a 

Bratton li. 5. fo. 328. judgement finall. Secondly, that a judgement ſinall is to bee given in this particular caſe. 

For the forme of the finall judgement for the tenant is here expreſſed, that the tenant ſhall 

| hold the tenements demanded againſt him, to him and his heirs quite of the demandant and 

Lib. 5. fol. 85. Penrin's caſe. his heires for ever, and the demandant in the mercy. Lud tenens tencat terram illam fibi et 
heredibus ſuis in ou verſus peten'em, et haredes ſuos in pepetuum. : 

30 F z. Judgm. 236. adjudge For the ſecon point, ſeeing the miſe is Euer upon _ wr ps re albeit the verdict of the 

accord. 1 f. H. 4. judgm. 245- grand aſſiſe be given upon another point, yet judgement finall thall be given. And fo it is if 

10 H. 6. 8. 20. H. 6. 38. bo the tenant after the miſe joyned make default, or confeſſe the action, or if the demandant be 


21. U. 6. 34. b. 26. H.8.8. b. non- fuite; and yet in none of theſe caſes they of the grand aſſiſe gave their verdict upon the 
1. Mar. Dy. 98. Li. 5. fo. 85. meere right. | 


Fenrin's cale. F. N. B. 3. 11-31. Come eft avantdit. Vid. Sect. 478. 


nn 


— 


CHAP. 9. Of Confirmation. Sect. 51 4. 


Bret. II. 2. fol. 32. b. & 38, 59. HERE firſt our author FAIT de confirmati- A DEEDE of con- 


ſhewes what a conhr- 


Brit. 235: | xy on eft communement firmation is com- 
Confirmation. Confir- en Hel forme, ou a fi- monly in this forme, 

matio commeth of the verbe el effect: Noverint or to this effect: Know 

* Lit. pag. ſequen · * confirmare, quod «ft firmum univerſi, &c. me A. all men, &c. that I A. 


facere; and therefore it is ſaid, 5 f arp, 
BraRt, Ii. 2. 68. that confirmatio omnes ſup- de B. ratificäſſe, ap- of B . have ratified, ap- 
plet defeAus. tict id quod ac- Hrobafle et confir- proved, and confirmed 


tum eff ab initio, non valuit. 


A confirmation is a convey- maſſe C. de D. 79 C. of D. the eſtate 


ance of an eſtate or right i ſtatum & oſſeſſio- and olle on F 
eſſe, whereby a voidable eſtate P Pp | elf which I 


33 WF. ” is made ſure and unavoida- nem, quos habeo, de, have, of, and in one 
Sf, NS etl 1 ble, or whereby a particular & in uno meſſuagio, meſſuage, Se. 407 the 


AAS 1. 445, Ae. eſtate is encreaſed. | ö * . 
ha 7a tet: A confirmation doth not STC. C — P ertinenti app Urtenances in F . 
” 1 ſtrengthen a voide eſtate. bus in F. &c. Se. 


Bract. li. 2. fol. 7.5% 3 Confirmatio eff nulla ubi do- | 
ms T4 5 ey : 397, mum præcedius eff iuvalidum, & ubi donatio nulla omnino nec walebit confirmatio : for a conſir- 


(3. Rep. 64. b.) mation may make a voidable or defeaſible eſtate good, but it cannot worke upon an eſtate 
10. E. 2. Confirm. 24- 32-E. 3- 9. that 1s voide in law. Non walet confirmatio nift ille qui coufirmat fit in poſſeſſione rei, wel Juris 
wnile fieri debet confirmatio, & eodem modo nift ille cui confirmatio fit, fit in poſſeſſione. And ano- 
Le] eta lib. 3. cap. 14. & lib. 3- ther ſaith, [c] Confirmare eff id quod prius infirmum uit firmare, Et donationum alia inc epta, 
cap. 3. & defeftiva, & poſt tembus con fir mata, confirmatio enim omnem ſupplet defictum, poterit enim eſſe 
in pendenti donec per ratihabitionem haredis cum ad ætatem pervenerit roboretur. (1) 


| Ratificaſſe. Ratificare eft ratum facere, and is z#quipollent to confirmare, which, as hath 
44. Af. g. been ſuid, is fir mum facere. | 


A pprobeſſe cometh of ad and probo, which is to make perfect and good. 


Confirmaſſe. Here it is to be obſerved, that there bee two kindes of confirmations, 
viz. confirmations expreſſe or in deed, whereof J:t/etor hath here put theſe three examples, 
tc fo. 142. Beamond's cafe. and confirmations implied, or in law, whereof Littleton hereafter 33 in this chapter. 
Flet. li. 3. cap. 14, Queelibet confirmatio, aut oft perficiens, creſerns, aut diminuens; and of all theſe Liteleton putterh 
examples in this chapter. And hereof Fl-ra ſaith, carta autem de confirmatione eff illa que 
alterius factum confolidur & confirmat, & nibil novi attribuit, quandegue tamen confirmat & 

addit. (2) 


Sect. 


(1) A confirmation is an approbation of, or aſſent to, an eftate already created; by which the confirmor ſtrengthens and gives va- 
tidity to it, as far as it is in his power. It has this operation only, with reſpect to eſtates wo/dabic or de feaſible; but it has no 
operation upon eſtates which are abſolutelv wo7d. Such words may be uſed in a confirmation as may enereaſe or enlarge the eſtate; 
dut that, as lord chief baron Gilbert obſerves, is by the force of thoſe words, and, ſtrictly tpeaking, is foreign to the confirmation. 
Gilb. Ten. 75%» 


(2) Sce 9. Rep. 142. where fir Edward Coke brings examples of theſe different operations of a confirmation. 


— 


«© weightineſs of the eauſe, and the cuſtom of the country. It is a gift of ſuch a nature, that the able client may not neglect to give it 
0 wirhout ingratitude, for it is but a gratuity, or taking of thankfulneſe; vet the worthy counſellor may not demand it without doing 
« cerong to his reputation, according to that moral rule, multa hangt accipt poſſunt que tamen peti non poſſunt.” In France the 
Ronin tive reſpecting the fees of advocates formerly prevailed. Many inſtances are found in their law books, of advocates bring- 
ing actions for their fees, and recovering upon them: but this has long fallen into diſuſe, In the conteft, in 1775, between Mr. Linguet 
and the Order of Advocates, one of the charges againſt him was, that he had written to the duke d' Aiguillon, to demand his fees; 
and threatened him with an action for them; and that his demands upon the duke had been referred to arbitration. See Johr Hiftu- 
rigne du Retabliſſement de du Magillrature, tom 7.'p. 199. Ordodnances have been made at different times enjoining the advocates to 
ſabſcribe, at the foot of their pleadings, a receipt for their fees; but the advocates never would obey them. The leading ordonnance 
upon this head is that of Blois. In 1602, the parliament of Paris gave an arret, enforcing the obſervance df that ordonnance. . This 
gave the advocates fo much offence, that three hundred of them renounced their profeſſion upon it, with the uſual formalities. This 
put an entire ſtop to the proceedings of the courts of juſtice The matter was afterwards ſertled ; and the ordonnance of Blois, in this 


reſpect, and the ſubſequent vrdoanances cnforciag it, are now conſidered as virtually repeated, See Loytel, Diolegue des Avocats; and 
Mcnagii Juris Ciuilis An@nitates, cap. 18. 


Lib. 3. 


T en aſcun ca 
7. un fait de LY 


mation eft bone et a- 
vailable, lou en tiel 
caſe un fait de re- 
leaſe n'eſt paſſe bone 
ne available. Sicome 
eo leſſa terre a un 
home pur terme de ſa 
vie, lequel leſſa meſme 
la terre a un auter pur 
terme de xl. ans, per 
force de quel il eft en 
Paſſeſion; fi jeo per 
mon fait confirme eſtate 
del tenant a terme 
dans, et puis le te- 
nant a terme de vie mo- 
ruſt durant le terme 
des * ans, jeo ne 


Sect. 516. 


ND in ſome caſe a 
deede of confir- 
mation is good and a- 
vailable, where in the 
ſame caſe a deede of 
releaſe is not good 
nor availeable. As if 
I let land to a man for 
terme of his life, who 
letteth the ſame to 
another for terme of 
forty yeares, by force 
of which he is in poſ- 
ſeſſion; if I by my 
deed confirme 
eſtate of the tenant 
for yeares, and after 
the tenant for life 
dieth during the terme 
of yeares, I cannot en- 
ter into the land du- 


the 


Of Confirmation, Sect. 5 16, 517. 


I {TTLETON in this chap- 

ter putteth eight diver- 
ſitĩies betweene a confirmation 
and a releaſe; (1) and there- 
of for illuſtratioa here hee 
putteth two cafes in this 
and the next Section, Which 
upon that which hath beene 
ſaid in the precedent chap- 
ters, is ſuliciently explain- 
ed. Onely in both theſe 
caſes this is to bee obſerved, 
that where a confirmation 
ſhall enlarge an eftate, there 
privity is required, as well 
as in the caſe of the releaſe, 
as by many examples which 
Littleton puts in this chapter 
appeareth. And note, hero 
is the firſt caſe wherein a re- 
leaſe and a confirmation doe 
differ : 

Leſſee for life made a leaſe 
for thirty yeares, and after 
the leſſor and leſſee for life 
made a leaſe for ſixty yeares 
to another, which leaſe for 
ſixty yeares the leflor did 
firſt confirme, and after the 


(4. Roll. Abr. 482.) 


puis enter en la 
terre durant le dit 
terme. 


ring the ſaid terme. 


leſſor confirmed the leaſe 
tor thirty yeares, and aſter 
tenant for life dyed within 
the thirty yeares ; and it was 


adjudged Ia], that the leaſe for thirty yeares was determined by the death of leſſee for life, 


and that the leflee for fixty yeares might enter ; for that albeit the leaſe for fixty yeares Reg. Eliz, 
was the latter in time, yet was it of greater force in law, for that the leſſor who had power (Hob. 7. 


to confirme which of them he would, did firſt confirme the ſecond leaſe. 
In this chapter is alſo to be obſerved eight caſes, wherein a releaſe and a confirmation 


have the like operation in law. 


SeCt. 


{J NCORE , jeo per mon fait 
de releaſe avoy releas al tenant 


a ferme dans en la vie le tenant. 


a terme de vie, cel releaſe ſerra 
voyd, pur ceo que adonques ne fuit 
be 4s privity perenter Þ moy et le 
tenanta terme d ans: car releaſe n e 
available al tenant a terme d ans, 
mes lou eft un privitie perenter 
luy et celuy que releaſaſt. 


517. 


YET if I by my deed of releaſe 
had releaſed to the tenant for 
years in the lifetime of the tenant 
for life, this releaſe ſhall be voide, 
for that then there was not any 
privity between me and the tenant 
for years: for a releaſe is not avail- 
able to the tenant for yeares, but 
where there is a privity betweene 
him and him that releaſeth. (2) 


296 


a — —— 


49- K. 3. 32. 


9. H. 6. 22. tit. releaſe 44. 


(Cro. Car. 284. 

1. Roll. Abr. 483. 500. Mo. 67. 
Dyer 218. b. Hob. 163. 

Poſt. 310. a.) 


[4] Inter Unwel & Lodge, temp. 


This belongeth to the firlt diverſity between a xelcaſe and a confirmation. 


*. xl. added L. M. and Roh. + mey et le tenant a terme dans,—luy et moy, L. M. and Roh, 


(1) He alſo mentions eight inſtances in which they agree. 


(2) For in this caſe, if the leſſor releaſed to the letice for years, without uſing any further words, the operation of the releaſe 
would be to enlarge the eſtate of the leſſee by giving him an eſtate of freehold for his life. Now to 


manner, it is neceſſary, not only that the releaſee, at the time the relcaſe is made, ſhould be in the actual poſſeſſion of, or have a 
veſted intereſt in, the lands intended to be releaſed, but that there ſhould be a privity between him and the releaſor. 
mentioned by Littleton, there is no privity between the donor and the leflee of the donce for life. A releaſe therefore from the 
donor to the leſſee would be void. But a confirmation by the donor is good, and gives a ſtability and permanency to the eſtate of 
the leſſee during the whale term, which would otherwite determine by the deceaſe of the donees Ante 272. a. 273. b. 


make releaſes operate in this 


In the caſe 


Lib. 3. 


4. H. 7. 10. by Read 
22. E. 4. 36. 


(5. Rep. 81. 


19 H. 6. 22. 6. E. 3. 
Confirm. 4. 


Cap. g. 
| HERE is Pa be. 


firme his eſtate, this 


. hath but intcreſſe ter- 


fait ne poit changer 8 


Of Confirmation. 


Sect. 518, 519. 


Sect. 518. 


cond diverſitie be- 
tWeene a releaſe and 
a confirmation. 
the - difleifor make a 
leaſe for yeares to be- 
in at Michaelmaſle, 
and the diſſeiſee con- 


is voide, becauſe he 


mini, and no eſtate in 


ſirmation may enure. 


JTEM, fijeo ſoy diſſeiſie, et 

jeo confirma Veflate le dif- 
ſeiſor, il ad bone et droiturel 
e/tate m_ ſimple, coment que en 
le fait de confirmation nul men- 
tion eft fait de ſes heires, pur ceo 
que il avoit fee ſimple al temps 
de confirmation. Car en tiel 


taſe ſi le diſſeiſee confirma Veftate 


te diſſciſor, a aver et tener a luy 


et a ſes heires de fon corps en- 
gendres, ou à aver et tener a luy 
pur. le terme de Ja vie, uncore le 
difſeiſor ad fee ſimple, et eſt ſeifie 
en ſon demeſne come de fee, pur ceo 
que quant ſon eſtate ſuit confirme, 


donque il avoit fee ſimple, et tiel 


ſans entry . fait fur luy, &c 


N meſme le man- 
ner eft, ft jeo foy 
But if diſſeiſie, et le diſſeiſor 
fait un leaſe à un auter leaſe to another for term 
pur terme dans, ſi jeo of yeares, if I releaſe to 
releſſa al termor, ceo ejt the termor, this is void: 
voydle: mes ſi geo confir- 
ma * J eſtate le ter mor, 
him, whereupon a con- (e eſt bone et eff eftual. 


Sect. 


N the ſame manner it 
is, if I be diſſeiſed, and 
the difleifor make a 


but if I confirme the e- 
ſtate of the termor, this 
is good and effectuall. 


519. 
ALSO, if I be diſſeiſed, and I con- 
fFrme the eſtate of the diſſei- 
ſor, hee hath a good and rightfull 
eſtate in fee ſimple, albeit in the 
deede of confirmation no men- 
tion be made of his heires, becauſe 
hee had fee ſimple at the time of 
the confirmation. For in ſuch caſe 
if the diſſeiſee confirme the ſtate 
of the diſſeiſor, to have and to 
hold to him and his heires of his 
body engendred, or to have and 


to hold to him for term of his life, 
yet the diſſeiſor hath a fee ſimple, 


and is ſeiſed in his demeſne as of 
fee, becauſe when his eſtate was 
confirmed, hee had then a fee ſim- 
ple, and ſuch deed cannot change 
his eſtate, without entry made up- 
on him, &c. 


E RE is the firſt caſe wherein the releaſe and confirmation doth agree, viz. a con- 
firmation to a diſſeiſor in taile, or for any particular eſtate, is of the like force as a 
'releaſe to a diſſeiſor, during ſuch eſtate, which in both caſes is good for ever. In 
the ſame manner it is, if the diſſeiſor make a gift in tuile, and the diſſeiſee confirme the eſtate 
of the donee for the life of the donee, this confirmation enures to the whole eſtate taile; for a 
confirmation can make no fraction of any eſtate, to extend but to part of the eſtate onely. Ee 


fic de ceteris. (1) 


* [:flate de termor, — ſon eflate, L. and M. and Roh. 


(1) It is to be obſerved, that a diſſeiſor acquires by the diſſeiſin a tortious fee imple, notwithſtanding at the time he makes 
the diſſeiſin he claims a leſs eſtate; it being a rule, that a diſſeiſor cannot quality his own wrong, 


Sect, 
+ Fait not in L. and M. nor Roh. 


Lib. 3. 


N meſme le man- 
75 ner eft, fi ſon 
eftate ſoit confirme pur 
terme de un jour, ou 

ur terme d'un heure, 
i ad bon eſtate en 
ee ſimple, pur ceo que 
4 1 4 en Fe 
ſimple fuits un foits 
confirme. Quia conhr- 
mare idem eſt, quod 
firmum facere, &c. 


Of. Confirmation. 


Sect. 520. 


N the ſame manner 

it is, if his eſtate bee 
confirmed for terme 
of a day, or for terme 
of an houre, hee hath 
a good eſtate in fee 
ſimple, for this, that 


his eſtate in fee ſimple / 


was once confirmed. 

Dua confirmare idem 

eſt, quod fr mum facere, 
c. 


time nor u 


H ER R is the ſecond caſe 
wherin the releaſe and 
confirmation doe agree. The 
reaſon of this is, for that 
the diſſeiſor hath a fee fim- 
ple; and therefore if his 
eſtate be confirmed but for 
an houre, it is good for ever, 
becauſe (ſaith Lirtleton) con- 
firmare idem eff, quod firmum 
acere. : 

Nota, a diverſity betwecne 
a bare aſſent without any 
right or intereſt, and an aſſent 
coupled with a right or inte- 
reſt; and therefore an attorne- 
ment cannot be made for a 
n condition 


but if the perſon make a leaſe for a hundred yeares, the patron and the ordinary may con- 
firme fifty of the yeares, for they have an intereſt, and may charge in time of vacation. 
And ſo if a diſſeiſor make a leaſe for an hundred yeares, the diſſeiſee may confirme parcel of 
thoſe yeares; but then it muſt be by apt words, for he muſt not confirme the leaſe, or demiſe, 
or the eſtate of the leſſee, for then the addition for parcell of the terme ſhould be repugnant 
when the whole was confirmed before, but the confirmation muſt be of the land for part of 
the terme. So may the confirmation be of part of the land; as if it be of forty acres, he may 
confirme twenty, &c. So if tenant for life make a leaſe for an hundred yeares, the leſſor ma 

coufirme eyther for part of the terme, or for part of the land. But an eſtate of free-hold can- 
not bee confirmed for part of the eſtate, for that the eſtate is intire, and not ſeverall, as 


yeares be (1). 


ITEM. þ mon diſſei- 

for fait un leas a 
terme de vie, le re- 
mainder ouſter en fee, 
fijeo releas al tenant a 
terme de vie, ceo urera 
a celuy en le remainder. 
Mes ji jeo confirme le- 
tate dele tenant a terme 
de vie, uncore apres ſon 
deceaſe jeo puis bien 
enter, pur ceo que ＋ 
riens eſt confirme for- 
que Peſtate le tenant 
a terme de vie, iffint 
que apres ſon de- 
ceaſe, geo puis enter. 
Mes guant jeo releſſa 


Sect. 


ALSO, 
A ſeiſor 
leaſe for 
remainder 
if [I releaſe to 


$21. 


.maketh 
life, 


if my diſ- 


the 
over in fee, 


the 


' ERE is the third 
eaſe wherein the 
A releaſe and confirmation 
differ, for the confir- 
mation to the tenant 
for life doth not enure 
to him in the remain- 


tenant for life, this 4er. 
ſhall enure to him And fo it is When the 
in the remainder, ſeverall eſtates be in one 
B 7 | 6 perſon; as if the diſſeiſor 
ut 1 CONUFINE make a gift in taile, the 
the eſtate of the te- wen gy to the right 
eires of tenant in 
nant for tearme of taile, if the diſſciſee con- 
life, yet after his firme the eſtate in taile, 
deceaſe 1 may well it ſhall not .cxtead to 
| the fee ſimple. no more 
enter, becauſe no- than if the diſſeiſor had 
thing 18 confirmed made a- gift in taile, the 


but the eſtate of the 
ſo 
de- 


life, 
his 


for 
after 


tenant 
that 


* ſon not in L. and M. nor Roh. 


remainder for life, the 
remainder to the right 
heires of tenant in taie ; 
this extendeth onely to 
the eſtatèe taile, and not 

to 


SeCt. 8 20, 5 21. 
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Lib. 5. fol. 81. Forde's caſe. 
(Ant. 274. a.) 
(Poſt, zoo. b.) 


(1. Roll. Abr. 4) 


+ u⁰ added L. and M. and Roh. 


(1) The diſtinctions taken here by fir Edw. Coke are, that a confirmation to a tenant of freehold or inheritance, cannot be fo 


worded as to have a leſs operation than that of confirming his whole eſtate; conſequently, a contirmation to ſuch a tcnant, either of 
the lands, or of his eſtate in them, for any term or period, is a confirmation of his whole fee. 
difleifin a tortious fee ſimple 3 a confirmation therefore to him, however qualified, is a confirmation of his whoie fee, 
wiſe in the caſe of a term of years. A confirmation may be made of part of the term only. The reaton of this difference is, that 
an eſtate of frechold or of inheritance is conſidered as integral and indiviſible. 
poſed of them is neceſſarily fractional and divinble, and may conſequentiy be confirmed in part only, by uſing proper expreſſions for 
this purpoſe. If a perſon confirms e eftate of the tenant for years for part of the term, as the word eſtate ſignifies all the intereſt or 
term of years which the tenant has, the ſubſequent words are not conſidered as qualifications of the former words, but as abſolutely 
repugnant to chem; and as both cannot ſtand together, the law pꝛefers the firſt, which ar, thc principal, to the other, which are only 


ſecondury. 


7 N 


A diſſeiſor always acquires by the 


But as vears are ſeveral, the term which is com- 


It 1s other- 


Lib. 3. 


(Ant. 32. 3.) 


(Poſt. 310. a. 313. 2. 319- 8.) 


(1 Roll. Abr. 302.) 


(Sid. $3) 


{1 Cro. 321.) 
(Ant. 182.) 


(Ant. 202. a.} 


Vid. 29. Af. 17. 30. H. 8. 
Recov. en value. Br. 30. 
13. E. g. entr. cong. Br. 127, 


Cap. 9. 


to the remainder for life, 
nor to the remainder in 
fee. But if the diſſeiſor 
make a leaſe for life to 
A. and B. and the diſ- 
ſeiſee confirme the eſtate 
of A. B. ſhall take ad- 
vantage thereof; for 
the eſtate of 4. which 
was confirmed was 
joynt with B. and in 
that caſe the diſſeiſee 
ſhall not enter into the 
land, and deveſt the 
moity of B. 

If the diſſeiſor in- 
feoffs A. and B. and the 
heires of B. if the diſ- 


ſeiſee confirme the eſtate 


of FB. for his life, this 


ſhall not only extend to 
his companion, as hath 
beene ſaid, but to his 
whole fee ſimple, becauſe 
to many purpoſes hce 


had the whole fee ſimple 


in him, and the confir- 
mation \ſhall bee taken 
moſt ſtrong againſt him 
that made it. 

Tenant in tayle diſ- 
continueth in tee and 
dyeth, the diſcontinuee 
make a leaſe for life, and 
granteth the reverſion to 
the iſſue, he ſhall not 
have a formedon a- 
gainſt tenant for life; 
tor by his formedon he 
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tout mon droit al te- 
nant a lerne de vie, ceo 
urera a celuy en le re- 
mainder ou en te rever- 


ion, pur ces que tout 


mon droit eft ale per 
fiel releas. Mes en 


ceſt cas, fi te difſeiſce 


confirme Feſtate et le bi- 


tle celuy en le remain— 
der ſans aſcun confir- 
mation fait a tenant a 
terme de vie, le diſſeiſee 


ne poit enter ſur le te- 


nant a terme de vie, pur 


ceo que lv remainder et 
dependant fur I eſtate 
le tenant a terme de 
vie; et ft fon eſtate ſer- 
roit defeate, le remain- 
der ſerroit defeate per 
Pentrie le difſeiſee, et ceo 
ne ſerra reaſon que il 
per ſon entre defeate- 
roit le remainder en- 
counter fon confirma- 
tion, Tc. 


Seck. 5 21. 


ceaſe I may enter. But 

when I releaſe all my 

+ 2g to the tenant for 
life, this ſhall enure to 
him in the remainderor 

in the reverſion, becauſe 

all my right is gone by 

ſuch releaſe. But in this 

caſe, if the diſſeiſee con- 
firme the eſtate and title 
of him in the remainder 
without any confirma- 
tion made to tenant for 
life, the diſſeiſee cannot 
enter upon the tenaut 
for terme of life, for 
that the remainder is 
depending upon the 
ſtate for life; and if his 
eſtate ſhould be defeat- 
ed, the remainderſhould 
be defeated by the entry 
of the diſſeiſee, and it is 
no reaſon that he by his 
entry ſhould defeat the 
remainder againſt his 
confirmation, &c. 


muſt recover eſtate of inheritance, and the lefſee for lite hath not the inheritance, bur the 
iſſue in taile himfelte hath it. 


If feoffee upon condition make a leaſe for life, or a gift in taile, and the feoffor releaſe the 
condition to the feoffee, he ſhall not enter upon the leffee or donee, becauſe he cannot re- 


gaine his ancient eſtate, 


If the feoffee upon condition make a leaſe tor life, the remainder in fee, if the feoffor re- 
leaſe the condition to the leſſee for lite, it ſhall enure to him in the remainder, as well as in 
the caſe of the right, or of a rent, &c. 


If a feme diſſeiſoreſſe make a feoffment in fee to the uſe of A. for life, and after to the uſe 


of herſelfe in taile, and the remainder to the uſe of B. in fee, and then taketh huſband the 


diſſeiſee, and he releaſeth to A. all his right, this ſhall enute to B. and to his own wife alſo ; 


for by the rule of Litileton it mult enure to all in the remainder (1). 

But if A. letteth to B. for life, and B. maketh a leaſe to C. for his life, the remainder to 4. 
in fee, 4. releaſeth to C. all his right, this is good to perfect the eſtate of C. for his life. But 
when C. dyeth, 4. ſhall be in of his old eſtate, for his releaſe could not enure to himſelfe 
to perfect his defeaſible remainder, but his ancient right remaineth. And note, that in theſe 
two caſes the fee is deveſted and veſted all at one inftant ; in the ſame manner as if tenant 
in taile make a leaſe for life, at the ſame inſtant the eſtate taile is deveſted out of the donec 
and the reverfion in fee out of the donor, and a new fee veſted in tenant in taile. And fo if 
the huſband make a leaſe for lite of his wife's land, he deveſteth his one eſtate, that he hath 
in her right, and the inheritance of his wife, and at the ſame inſtant veſted a new reverſion 


in fee in himſelfe. 


Mes en ceſt caſe fi le diſſeiſee confirme I eſtate et title celuy en le 


remaynder. Here is the third caſe wherein the relcaſe and confirmation doe agree, 


* et not in L. and M. nor Roh. 


for 


(1) For though a man cannot contract with his wife, or transfer any intereſt to her, yet ſhe may, by conſtruction of law, take 
benectit of a releaſe made by him to a third perſon, and enuring by way of extinguithment, Hawk. Abr. 
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* 


for the confirmation made to him in the remainder ſhall availe the tenant for life, as much as Pl. Cor. Detamere'z cate. 


the releaſe ſhall. | Vid. Seft. 354: 


Pur ceo que le remainder eſt dependant, &c. By this ſome have gathered, (No. 01.) 

that if a diſſeifor make a leaſe tor lite, reſerving tha reverſion to himſelfe, and the diſſoiſce 

confirmeth the ſtate of the dificifor, that he may eiter upon the leſſee, becauſe the eſtate of 

him in the reverhon dependeth not upon the ſtare for lite as the remainder : but all is one, 

for by the confirmation made to him in the reverhon, all the right of him that confirmeth 

is gone, as well as when he maketh it to him in remainder ; and he cannot by his entry avoide 

the eſtate of the leflec for life, but hee muſt avoiie the ſtate of the leflor, which againſt his Reported by fir John Popharz, 
owne confirmation he cannot doe; and it hath been ad;udged, that if a diſſciſor why, a leate ſee. — Ae . ue 27¹ 


ma; a : , l 1 
for lite, and after levie a fine of the re verſion with proclamations, and the five years paſſe, ſo oft. 409. a.) 


as the diſſeiſec is for the reverſion barred, he ſhall not enter upon the leſſee for life. = . 


Le remainder fer ra defeat - Ir is regularly true, that when the particular (1. Sauu. 149 150- Ant. 224. 3. 
eſtate is defeated, that the remainder thereby ſhall be alſo defeated, but it faileth in divers 

cuſes. 

For where the particular eſtate and the remainder depend upon one title, there the defeat- Vid. Pl. Com. Colthirft's ca'e, 
ing of the particular citate is a deteating of the remainder. But where the particular eſtate (Polt. 333- * " 365 
is defeatible, and the remainder by good title, there though the particular eſtate be defeated, HC CG e 
the remainder is god. As if the leflor ditleiſe H. leflec tor life, and make a leaſe to H. for 

the life of A. the remainder to C. in fee, albeit A. re-enter, and defeate the eſtate for life, yet 

the remainder to C. being once veſted by good title ſhall not be avoided ; for it were againſt 

reaſon, that the leſſor ſhould have the remainder againe againſt his one livery ; and this is 

well warranted by the reafon of Lr#eleton in this caſe. So it is if a leaſe be made to an in- 

faut for life, the remainder in fee, the infant at his full age diſagree to the eſtate for lite, yet 

the remainder is good, for that it was once veſted by good title; for in both theſe caſes there 

was a particular eſtate at the time of the remainder created. 

If a leaſe be made to A. for the life of R. the remainder to C. in fee, A. dyeth before an *7: E. 3: 48. 
occupant entreth, here is a remainder without a particular eſtate, and yet the remainder con- 
tinucth good. (1) | 

A rent is granted to the tenant of the land for life, the remainder in fee, this is a good re- 
mainder, alheit the particular eſtate continued not; for eo in/fante that he tooke the particular 
eſtate, eo inſtante the remainder veſted, and the ſuſpenſion in judgement of law grew after , Roll. Ab. 41g. 7. H. 4. 6. 
the taking of the particular eſtate, (2) 1. Rep. 66. Noy 47. 

If a man grant a rent to R. for the life of Alice, the remainder to the heires of the body of 7. H. . H 
A.ice, this is a good remainder, and yet it muſt veſt upon an inſtant. (3) ; BE Can er. Sg. 


Sect. 522, 


3- E. z. Abb. Af. 
Plo. 35. a» Vaugh. 200. 
Moor 664. Velv. g. 


HIS is the fourth 


TTEM, / font deux 
difſeiſors, et le 
diſſeiſee releſſa a un 
de eux, il tiendra ſon 
cempagnion hors de 
la terre. Mes ſi le 
difſeiſee confirma le- 
ftate de Fun, fans 
pluis * dire en le fait, 
aſcuns diont que il ne 
tiendra fon compag- 
nion debors, mes tien- 
dra joyntment oveluy, 
pur ceo que F riens 


Juit confirme forſque 


ALSO, if there bee 

two diſſeiſors, and 
the difleiſee releaſeth 
to one of them, hee 
ſhall hold his compa- 
nion out of the land. 
But if the diſſeiſee 
confirme the eſtate of 
the one, without more 
ſaying in the deede, 
ſome ſay that hee ſhall 
not hold his compa- 
nion out, but ſhall hold 
joyntly with him, for 
that nothing was con- 


ſon eſtate, Sc. 


caſe wherein the re- 
leaſe and the confirma- 
tion ſeeme to differ, being 
made unto one of the difſlei- 


ſors. 
ferfque 


Confirme 
Hereby 


it appearcth, that if the dif- 
ſeiſce confirme the eſtate of 
the one difleifor in the 
lands, to have and to hold 
the lands or tenements, or 
the right of the diſſeiſee, to 
him and his heires, hee thall 
hold out the other diſſeiſor; 
and that appeareth by Lirele- 
ton, firſt, upon theſe words 
(confirme the flate of one) 
without more ſaying in the 


deed, 


* dire parlance L. and M. and Roh. + nul added L. and M. and Roh. 

(1) But ſince the tat. 29. Car. 2. c. 3. 14. Geo. 2. c. 20. no ſuch vacancy can happen. 

(2) A rent is an incorporeal hereditament, and ſuſceptible of the ſame limitations as other hereditaments. Hence it may be granted, 

or deviſed, tor life, oc in tail, with remainders or limitations over. But there is this difference betwecn an intail of lands and an mrail of 

rent; that the tenant in tail of lands, with the immediate reverſion in fee in the donor, may, by a common recovery, bar the intail and 

the reverhon ; whereas the grantce in tail of a rent e n9wo, without a ſubſequent limitation of it in fee, acquires, by a common reco- 

very, only a baſe fee, determinable upon his deceafe, and failure of the iſſues in tail; but if there is a limitation of it in fee, 2 


after the limitation in tail, the recovery of the tenant in tail gives him the fee ſimple. This was refolved in the caſes of Smyth v. & #7 3 5 
Farnaby, Carter «2. Sid. 285. and 2. Keb. 29. 65. 84. Weeks v. Peach, Lutw. 1224. and Chaplin v. Chaplin, 3 P. Ws 229. The _ 2 ne 
; | — 


landed property which was conſidered to be againſt common right, with a very jealous eye. Now, a rent- charge was ſuppoſed to be 1 8 5 p roy” ' 
' 1 , * *** * d s 41014 1 * 1 dT ; » l » * + * » * . 7 0 £ 5 — . 
againtt common right, the grantee of the rent-charge being ſubject to no feudal ſervices, and being a burthen upon the tenant who *- Je, rm £4 


but finks into the land. It is upon this principle, that when there is not a limitation over in fee, a tenant in tail of rent acquires, bye A SAC he - 


: Ole * . 5 
tially limited the rent in fee; and therefore, it is doing him no injuſtice that the recovery ſhould give the donec, who ſuffers it, an eſtate %-/ FI PF  Shat 
4 a. r — 


0 . * . Ay . 1 14. . = "I FTE 
veyed diverſe lands, to the uſe and intent that the truſtees named in the deed, ſhould receive and enjoy a rent-charge of zol. per ann A 4 2 . -" 


Fx- COD, HG. 
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eſtate, gives B. the legal fee of the rent; ſo that if it is aſterwards declared, that B. and his heirs are to ſtand ſeiſed of the rent to a A. Se Hes e 
i Cra 
it is nccelſat y to doit by way of grant at common law, to ſome perſon and his heirs, to the uſes intended to be limited, This A {og ac C2 1h af” 
7 8 AL on. 7 3. ee 
Fermer! c - 0 Boa pe et tos of CEASE rl Cl Hah ade. 
(32 Fermerly che docuine of rhe neceſſity that the remainder ſhould reſt at the very inttant ot the determination of the particular”, * 
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Lib. z. 


91. E. z. tit. Confirm. pl. 1g. 


Ec. not in L. and M. nor Roh. 


Cap. 9. Of Confirmation. Set. 52.3, $24. 


ue fuit firmed but hi 
bold tlie lands, &c, Second- Jo * 1 que ft ut t his eſtate 
ly, the reaſon of Littleton in, Joynt, C. 


deede, viz. to have and to 


expreſle words is, for that 


which was joynt, &c, 


nothing was confirmed but his eſtate which was joynt. Thirdly, the next two Sections 


make it plaine where the habendum is added. 


Hereby alſo it appeareth, that a releaſe is more forcible in law than a confirmation. If the 
diſſeiſee and a ſtranger diſſeiſe the heire of the diſſeiſor, and the difleiſee confirme the eſtate 
of his companion, this ſhall not extinguiſh his right that was ſuſpended : ſo as if the heire 
or the diſſeiſor re-enter, the right of the diſſeiſee is revived. And ſo it is if the grantee of a 


rent-charge and an eſtranger 


ifſeiſe the tenant of the land, and the grantee confirme the 


eſtate of his companion, the tenant of the land re-enter, the rent is revived ; for the con- 
firmation extended not to the rent ſuſpended, otherwiſe it is of a releaſe in both caſes, 


Sect. 523. 


EI pur ceo aſcuns ont dit, que 

fi deux joyntenants ſont, ef 
un confirme eſtate Fauter, que 
il nad forſque joint eftate, i- 
come il avoit adevant. Mes gil 
ad tiels parols en le fait de confir- 
mation, à aver et tener aluy et 
a ſes heires touts les tenements 
dont mention eſt fait en le confir- 
mation, donques il ad eftate ſole 
en les tenements, * Sc. Et pur 
ceo il eft bone et ſure choſe en cbeſ- 
cun confirmation d'aver ceux pa- 
rolx ; a aver et tener les tenements, 
Sc. en fee, ou en fee taile, ou pur 
terme de vie, ou pur terme d ans, 
folonque ceo que le cas Þ eft, ou le 
matter giſt. 


AND for this ſome have ſaid, 

that if two joyntenants bee, 
and the one confirme the eſtate of 
the other, that he hath but a joynt 
eſtate, as he had before. But if hee 
hath ſuch words in the deede of 
confirmation, to have and to hold 
to him and to his heires all the te- 
nements whereof mention is made 


in the confirmation, then he hath 


a ſole eſtate in the tenements, &c. 
And therefore it is a good and ſure 
thing in every confirmation to 
have theſe words ; to have and to 
hold the tenements, &c. in fee, or 
in fee taile, or for terme of life, or 
for 'terme of yeares, according as 


the caſe is or the matter lyeth. 


ND this confirmation leaveth the ſtate as it was, and doth not amount to any ſeve- 


rance of the joynture, as ſome have ſaid. 


Mes s'il ad tiels parols en le fait, Sc. This is plaine and evident enough. 


Et pur ceo il eſt bone et ſure choſe, Sc. 


to be cbſcrved. 


Sect. 


CAR al entent d'aſ- 

cuns, fi home leſ- 
fa terre a un auter 
pur terme de vie, et 
confirma ſon 


= the diverſity is 
« ; apparent betweene a 
confirmation of the eſtate 
for life in the land to have 
and to hold the ſaid ftate 
in 'the land to him and 
his hcire-, this cannot en- 


Pulis 


This is good counſell, and worthy 


524. 


FOR to the intent of 
ſome, if a man let- 
teth land to another 
for life, and after con- 
firme his eſtate which 
eſtate 


+ M not in L. and M. nor Roh. 


eſtate at fartheſt, was extended to the caſe of a poſthumous ſon. 


In the caſe of Reeve v. Long, 1. Salk. 227. an eſtate was limited to 


A. for life, remainder ts his eldeſt fon in tail; A. died leaving his wife en/eint. She afterwards had a fon. It was adjudged that the fon, 
not being in t at the time of the determination of the particular eſtate, could not take under the limitation. This judgment was 
afterwards afirmed in the court of king's bench; but it was reverſed in the houſe of lords, againſt the opinion of all the judges. To 
obviate all doubts reſpecting the law in this caſe, the ſtarute of 10. Wil. III. c. 16. was patied, by which it was 2 that 
where any eſtate is, by marriage, or any other ſettlement, ſettled in remainder to children, with remainders over, any poſthumous 
child may take in the fame manner as if born in the fatlier's life-time. It is ſingular that this ſtature does not expreſsly mention limi- 
tations or deviſes made by wills. There is a tradition, that, as the caſe of Reeve v. Long aroſe upon a will, the lords conhdered the 
law to be ſettled by their determination in that caſe ; and were unwilling to make any expreſs mention of limitations or deviſes made 
in wills, left it ſhould appear to call in queition the authority or propriety of their determination. Beſides, in the above caſe ot 
Reeve v. Long, the words of rne act may be conſtrued, without much violence, to comprize ſettlements of eſtates made by will, as 
ell as ſettlements of ctatcs made by deed. 


Lib. 3. 


ate que il aden meſme 
la terre, a aver et te- 
ner ſon eſtate a luy et 
a ſes heires, ceſt con- 
firmation quant à ſes 
heires eſt void, car 
foes heires ne potent 
aver ſon eſtate, que 
* ne fuit forſque pur 
terme de ſon vie. Mes 
il confirma ſon , 
tate per ceux pa 
rolx, a aver meſine le 
terre a luy et a ſes 
heires, ceſi confirma- 
tion fait fee fimple en 
ceſt caſe a luy en la 
terre, pur ceo que > les 
parolx a aver et te- 
ner, Sc. va a le terre, 


et nemy al eſtate que il 
ad, &c. 


ITE M. fi jeo lejſa 

certaine terre a un 
feme ſole pur terme de 
fa vie, laquel prent 
baron, et puis jeo con- 


firma lefiate le ba- 


ron et ſa feme, a aver 
et tener I pur terme 
de lour deux vies; en 
ceſt caſe le baron ne 
tient jointment ove ſa 
feme, mes tient en 


droit de ſa feme pur 
terme de ja vie. Mes 


ceſt confirmation ure- 


ra'a le baron per 


voy de remainder pur 
terme de ſa vie, SU 


ſurveguiſt ſa feme. 


* ye not 10 L. and M. nor Roh. 
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hee hath in the ſame 
land, to have and to 
hold his eſtate to him 
and to his heires, this 
confirmation as to his 
heires is voide, for his 
heires cannot have his 
eſtate, which was not 
but for terme of his 
life. But if he con- 
firme his eſtate by 
theſe words, to have 
the ſame land to him 
and to his heires, this 
confirmation maketh 
a fee ſimple in this 
caſe to him in the 
land, for that the 
words to have and to 
hold, &c. goeth to the 
land, and not to the 
eſtate which hee 


hath, &c. 


Sect 525. 


ALSO, if Ilet certain 
land to a feme ſole 
for terme of her life, 
who taketh huſband, 
and after I confirme 
the eſtate of the huſ- 
band and wife, to have 
and to hold for terme 
of their two lives; in 
this caſe the huſband 
doth not hold joyntly 
with his wife, but 
holdeth in right of his 
wife for term of her 
life. But this confir- 
mation ſhall enure to 
the huſband by way of 
remainder for terme 
of his life, if hee ſur- 
viveth his wife. 


+ les parola 


le, L. and M. and Roh. 


Sect. 5 25. 


large his eſtate, for his eſtate 
being but for life, that eſtate 
cannot bee extended to his 
heires. But in that caſe if he 
confirme the ſtate for li e in 
the land in the premiſſes of the 
deed, and the habendum is 
in this ſort, to have and to 
hold the land to him and his 
heires, this ſhall enlarge his 
eſtate, and create in him a fee 
timple. 

Wherein is to bce noted, 
Le] that the habendum and 
the premiſſes doe in ſubſtance 
well agree together, and that 
the Habendum may enlarge 


the premiſſes, but not abridg® 


the ſame. (1) 

And ſeeing that in convey- 
ances, limitations of remain- 
ders are uſuall and common 
aflurances, it is dangerous 
by conceipts or nice diſtinc- 
tions to bring them in qucſ- 
tion, as have in latter time 
Leene attempted, 


Son eftate. 


Vid. 
Scct. bgu. 


H E R E is the fourth 
caſe wherein the re- 
leaſe and confirmation doe 
agree ; and in this caſe it is to 
be obſerved, that the baron 
hath ſuch an eſtate in the land 
in the right of his wife as hee 
is capable of a confirmation 
to enlarge his eſtate; and 


therefore if the confirmation 


had been made of his eſ- 
tate to him alone, to have 
and to hold the land to him 
and to his heircs, this had 
been good to have conveyed 
the fee limple to him after 
the deceaſe of his wife: for 
it in this caſe a relcaſe be 
made to the huſband and 
his heires, this is ſufficient 
to convey the inheritance 
of the land to the huſband. 2) 


Ne lient  joint- 
ment ove fa femc. for 
two cauſes. Firſt, becauſc 


the 


* la terre 


4E . „ 2. 
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(1. Roll. Abr. 482.) 


—ů—ů— —•— 


18. E. 3. 40. 
(Plo. 158. 4.) 


[e] Vid. PI. Com. in Throginor- 
ton's Caſe, fol. 147. 3. 
Wrotteſleye's calc, 107. 


(2. Rep. 23) of 
e. 


Vid. Sect. 573. 
(Sid. 83. 361.) 
(2. Roll. Abr. 829.) 


(Ant. 273. b.) 


16. H. 6. tit. Releaſe 45. 
22. E. 3. tit. Relcalc, Statham. 


added L. and M. and Roh. 


(1) On the operation of an habendum in a deed, fee ant. 21. a. Vin. Abr. Grant. J. K. L. and M. 

(2) The nature of the eſtate which the huſband acquires by marriage in his wife's real property, will be explained in a note to 
fol. 325 b. With reſpect to his intereſt in her chattels real and choſes in action, an accurate, and, ſo far as it goes, a maſterly explana- 
tion of it is given in Bacon's Abridgement, vol, 1+ fol. 268. |; It is much to be lamented, that thc author did not go more fully into the 
fubject. Mr. Viner has collected moſt of the caſes reſpecting it with his uſual induſtry. — But ſince the publication of that uſeful 


compilation, ſeveral caſes have been determined, by which the law upon ir has becn greatly illuſtrated and explained, and, in 
ome inſtances, altered, An attempt will be made to give a ſuccinct view of it, in a note to fol. 33 1. 
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Uh z. Cap. 9 Of Confirmation. Sec. 5 26. 


r tm wife hath the whole for her life. Secondly, joyatenants muſt (us hath been before Cad 
« F . 1 a . . . „ . . 1 * . 

3 in the chapter of Joynrenants) come im by one-title, But in this cafe it the confirmat oa 
18. E. 3. 20. had been made to the huſband and wife, to have and to hold the land to them two and to 


& K Rep. 239. 317- 438. their heires, they had been joyntenants of the fee timple, and the huſband ſeiſed in the right 

* 18 * Sins of his wife for her life; for the huſband and the wife cannot take by moitics during the co- 
Pol 251; 0 erture. | 

If u man letteth land to the huſband and wife, to have and to hold the one moity to the huſ- 

band for terme of his life, and the other mouy to the wife tor her lite, and the leffor confirme 

the cftate of them both in the land, to have and to hold to them and to their heires ; by this 

confirmation as to the moity of the huſband, it enureth only to the hutband and his heir. s, for 


18. Al. p. 3. 18. E. 3. the wite had nothing in that moity; but as to the moity of the wie, they are joyntenants, as 
Confir, 17. 17. E. 3. 68. hath bin ſaid; for the huſband hath ſuch an cſtate in his wife's moity, in her right, us is cupu- 
* * 3. 94 4% E. 3. ple of a confirmation. But it ſuch a leaſe for life be made to two men by feverall me ities, and 

„ 20. , ' - 


the leſſor confirme their eſtates in the land, to have and to hold to them and to their heires, 
they are tenants in common ot the inheritance ; tor regularly the confirmation ſhall enure 
according to the quality and nature of the eſtate which it doth enlarge and increaſe, 

If a leaſe for life be made to A. the remainder to N. for life, and the leſſor confirme their 
eſtates in the land, to have and to hold to them and their heires, A. taketh one moity to him 
und his heires, and therefore of the one monty he is ſeiſed tor lite, the remainder to B. tor lite, 
and then to him and his heres : of the other moity A. is ſeiſed for lite, the immediate mhe- 
ritance to ;. and his heires; becauſe as to the moity which . takes, the ſame is executed: as if 

39. II. 6. 9. the reverſion be granted to tenant tor lite, and to a ſtranger, it is executed tor one moity, (as 

(A. +88. d. hath been ſaid before) and therctore in this caſe they are tenants in common. 

If lands be given to two men, and to the heires of their two bodies begotten, and the do- 
ner confirmeth their two eſtates in the land, to have and to hold the land to them two and to 
their heires: in this caſe ſome are of opinion, that they thall be joyntenants of the fee ſim- 
ple, becauſe the donees were joyntenants for life, and (tay they) the confirmation mutt enure 
according to the eſtate which they have 5d wg and that was joyvt. - But others hold the 
contrary. For, firſt, they ſay, that the donees have to ſome purpoles ſererall inheritan-es 
exccutcd, though between the donees ſurvivor ſhall hold for their lives. -Secondly, they ſay, 
that when the whole eſtate, which comprehendeth ſeverall inheritance-, is confipmed, th 
confirmation muſt enure according to the ſeverall inheritances, which is the greater — 
moſt perdurable eſtate, and therefore that the donees thall be tenants in common of the 

Vid. Seck. 573. inheritance in this caſe. 

Per voy de remainder, &c. Here ſome queſtion hath been made of this terme 
remainder, without any cauſe at all, becauſe. in hy is in nature of a remainder. For 

| in cafe of a fine, when a reverſion expectant upon an eltate for lite in J. is granted to . 
Pl. Com. Colthirſt's caſe. ef que al ipſum reverti debet poſt mortem A. prefato R. & heredibus, ſu, remaneqilly & Ce and 
Doct. & Stud. gs. 21: a more colourable exception might be taken againſt this word remaucant there, than in the 

TY, , caſe of Littleton F 


* 16. 11.6. tit. Releaſe 43. lt is true, that in“ 16. I. 6. ĩt is called a reverſion : in [o] 9. E. 4. it is called a remain- 

[0] 9. F. 4. 18, der: in [y] 6. E. 3. it is ſaid, that by the confirmation an eſtate accrued to the huſband tor 

a 6. E. 3. 9. terme of his life. In 19] 17. Z. 3. the huſband, living the wife, ſhall have nothing but in abey- 
J 17. E. 3. 68. b. ance utter the death of his wife. But leſt there ſhould bee gn verborum, which learned and 


wiſe men ever aroide, all do refolve, that the eſtate of the huſband is good, and that it doth 
enure by way of jncreaſe and inlargement of his eſtate, And albeit in this caſe of Littietin, 
the huſband by the confirmation gaineth an eſtate for lite in remainder, (as Littliton termeth 
it) yet if the huſband doth waſte, an action of waſte ſhall he againſt him and his wite, not- 
withſtanding the meane remainder, becauſe the huſband himſelfe committeth the waſte, and 
doth the-wrong ; and therefore ſhall not excuſe himſelte for his committing of waſte, in re- 
ſpect he himſelfe hath the remainder ; no more than if a man lefleth to A. during the lite of B. 
the remainder to him during the lite of C. if he commit waſte, an action of walte ſhall lie 
againſt him. (1) | 


Ty | Seck. 526, 


5. E. g. 17. b. Pl. com. 418. b. HIS is the fifth caſe VE $ 7 oo loſe BUT if I let land to 
29. I 2 » 5 fs wherein the releafe / . f Ge. £ 

SI Tas Dag” confirmation . /a a feme a eme O1 IOT 
4. II. 6. 3. 7. H.6. 1. 9.11.6. gree: and it is to be ob- oe ferre pur terme terme of yeares, who 


32. 27. Li. All. 21. II. 2. 29. ferved, that chattels reals, — x . 
21. E. 1. 49% 26. H. 8. 7. as leaſes for „eures, ward- d ans, leguel prent taketh huſband, andat: 


2 FT barn 


17. E. g. 68. b. a 
Vi. Paget's Caſe, lib. 3j. fo. 76. b. 
(Ant. 34 4.) 


(1) It is neceſſary to diſtinguiſh between the caſes mentioned be Littleton and fir Edwerd Coke, in this and the precediuig chap- 
ter, where an eftare for life is enlaiged to an eſtate in fee, by the , or confirmation of the revertioner, or remainder-man, 
and thote cates where a perſon, being ſeiſed of an eſtate for lite, the inheritance is afterwards conveyed or deviſed to his right heirs, 
by + ſubſequent deed, or will. It appears by the cate of Moore v. Parker, 1. Lord Ravm. 37. 4. Mod. 316. Skin. $58. and 
Fonnercau v. Fonnercau, Doug. Rep, 1, vol. 479. that the eſtate of the ancclior is not ailetted by the ſubſequent conveyance or 
deviſe to his right hors. For though it is a rule that, where the anceſtor E any gift or conveyance takes an eſtate of freehold, 
and in the fame gift, or conveyancy, an eſtate is limited, either mediately or immediately, to his heirs in fee, or in tail, / 
heirs,” in ſuch cates, are words of limitation of the eftate, and not words of purchate ; pet this applies only to thoſe chies 
where both the limitations are by the ſame inſtrument, In tome calcs, the freehold of the anceſtor has reſulted to him by implica- 
tion; but ſtill the deed from which that implication reſulted, was the deed in which the limitation to his heirs was expreſſed; fo 
that the implied eſtate of freehold, and the expreſied eftate of inheritance, aroſe at the ſame time, and under the ſame deed, 
which brings it within the general rule, But ſuppoſe an eſtate is limited to 4. for life; remainder to tuch uſes as B. thall appoint, 
and afterwards B. in the life-time of A. appoints the eſtate to A.'s right heirs ; it is difficult to ſay whether, in that cafe, the cſtates 
will unite or not. This cafe has ſometimes occurred in practice, but has not yet been the ſubject of any judicial determination. 
To prove the union of the two eſtates, it may be contended, that the deed by which the power is executed, muſt be contidered as 
a part of the deed by which the power tsgiven; that the ule limited by the execution of the power derives its effect, and is fed, 
by the ſeiſin of the releaſces or feotices of the deed containing the power; that the uſes limited in the original deed, to take 
eflect in default of an execution of the power, are ſubject to that power; that the uſes limited under, or by virtuc of the powers 
precede and take place of them, in the ſame manner as if in the original deed, not the power, but the uſe executed by virtue of 
the power, had been inſerted; and that though the uſes veſt ot different times, vet they may be conſidered as virtually created at the 
ſame tine. $0 that, in fact, it exactly reſembles the cale pur, poſt, 378, b. that if lands be given to two, during their joint lives, 
with the immediate remainder to the right heirs of him who thall die firſt, there oth the eſtates are created at the ſame time, but 
the inheritance does not veſt till a fubtequent period; vet Sir Edward Coke expretsly favs, that the heir, in that caſe, takes by de— 
ſccat. So that the cute before us ſeems to unite all the qualities requiſite for the union of theſe eſtates ; as both the limitations 
are made by the fave grantor, are created at the ſame time, and are contained in the fame deed. Bur theſe arguments are open 
to ſome objeftivas, puticutarly with reſpect to the poſition, that both the limitations are made at the ſame time, Sce ant. 276. 
contin. note 1. Pp. 271, b. 


Lib. 3. 


baron, et puis jeo 


con firma Pejtute te 
baron et ja feme, a 


aver et tener la terre 


pur terme de Jour deux 
wies : en ceſt caſe ils 
ont. joynt eſtate en le 


franktenement de la 


terre, pur ceo que la 
feme 1 avoit frankte- 
nement adevant, Sc. 


Of Confirmation. 


ter confirm the eſtate 
of the hutband and hi; 
wife, to have and to 
hold the land for term 
of their two lives: in 
this cate they have a 


joynt eſtate in the 


freehold of the land, 
for that the wife had 


no freehold before, 
&c. 


we . 


l. is, and the like, ara nat gi- 
vent the huſb end ablolutc- 
ly (as ail chattels perſonals 
are), by the intermarriage, but 
conditionally if the huſband 
happen to ſurvive her, and he 
hath power to alien them, at 
his picaſure: but in the mean 
time the huſband is poſſeſſed of 
the chartels reall in her right 
yecondly, that the huſ- 
band hath ſuch a poſſeſſion in 
her right of the chart-ll, as is 
capable of a confirmation, or 


of a releaſe. 
Thirdly, that the confir- 


mation in this caſe to the huſband and wife for their lives, maketh them joyntenants for lite, 
becauſe a chatrell of a feme covert may be drowned : and fo note a diverſity betweene a leaſe 
for life and a leaſe for yeares made to a feme covert; for her cſtate of treehold cannot be 
altered by the confirmation made to her huſband and her, as the terme tor ycares may, wheteot 
her huſband may make diſpoſition at his pleaſure. (1) | 


ITEM, ſi mon diſ- 
ſeiſon granta a un 
rent charge hors de 
la terre dont il moy 
diſſeiſiſt, et geo reher- 
fant le adit grant 
confirma meſme le 
grant, et tout ceo que 
eſt compriſe deins 
meſme le graunt, et 
puis geo enter ſur le 
dliſſeiſon; quære, en ceſt 
cafe, ji le terre ſoit 
diſcharge de le rent ou 
nemy “. | 


Sect. 527. 
ALSO, if my Giſ- 


ſeiſor granteth to 
one a rent charge out 


of the land whereof 


he diſſeiſed mee, and I 
rehearſing the ſayde 
grant confirme the 
ſame grant, and all 
that which is compriſ- 
ed within the ſame 
grant, and after Ienter 
upon the diſſeiſor; 


u@re, in this caſe, if 


the land be diſcharged 


of the rent or no. 


HIS is the fifth caſe 

wherein the relcaſe and 
confirmation doe difter ; tor 
a releaſe to the grantee in 
this caſe [a] were voide, 
It is holden by ſome au— 
thority ſince Littleton wrote, 
that the diſſciſee after his 
re-entry thall not avoide the 
rent Charge againſt his own 
confirmation: and there a 
generall rule is taken, that 


ſuch a thing as I may defeare 


by my entry, I may make 
good by my confirmation. 
It the feoffee upon condi- 
tion grant a rent charge 
in fee, and the feoffor con- 


firmeth it, and after the c- 


dition is broken, and the feot- 
for enter, he ſha!l not avoide 
the rent charge · And ſo it is 


if the heire of the diſſeiſor grant a rent charge, and the diſſeiſce confirmeth it, and after re- 


cover the land, he ſhall not avoide the rent: and yet in neither of theſe caſes his entry Was 
congeable at the time of the confirmation. (2) 


Sect. 528. 


2 2 


Ant. 46. b. Poult, 351. +} 


ect. 527, 528. 399 


4b. 


(Ant. 273. b. Ant. 276. 3. 
Ant. 299. a.) 


ſa] 11. H. 7. 28. Lib. 2. fol. 147. 
Anne Mayouw'scale, 3. H. 4. 120. 


Li. 1. fo. 149, 148. 
Anne Mayow's caſe. 


{Polt. Set. 529.) 


ITEM. | un per- ALSO, if a parſon PARSON, Poridina. In Glanv. li. 19. ca. g, 24, 23. 
fon d'un efgliſe of achurch charge the legall figuification Bro% 4+ ea. 85, Ac. 


b 1 lebe th leb land 7 it is taken for the rector 75581 8 5 
charge T Siebe e glee lan OL of a church parochiall, 


. . . WS Reg. F. N. B. 48, 49. 
de fon eſeliſe per his church by his and is called prryoua recte- 


— is - : _ fie, becauſe he afſumeth 
Jon fait, et Puts le Ra: deed, and after the 32 4 taketh upon him the par- 


tron et Pordinarie tron and ordinary con- 


* e. added in L. and MI. and Roh. 


ſon Or the church, and is 
ſud 


+ le—7n, L. and XI. and Roh. 


(i) If a man ſeiſed of a rent- charge in fee grants it over to a feme ſole for a term of vears, and the tenant attorns, and ſhe marries 
during the term, and the grantor confirms the rent to the huſband and wife for-their lives, or in fes, they become joint tenants for 
lite or in fee of the rent, and need no new attornment. Vaugh. 46. 


(2) Tenant in tail makes alcate for life, now he hath gained anew fee by wrong, a 


nd afterwards he grants a rent- charge, or makes 


a leaſe for years, and afterwards tenant for life dies, he thall not avoid his charge or leate, altho' he be in of another eſtate, becauſe he 
had a defeafible poſloſſion and ancient right, the which, if they be in tevera! hands, ſhould be good; as the leaſe of one, and the con- 


tirmation of the other, and being in one hand, thall be as much in judgment of law. 


7+ Rep. 14+ a. 


- —_ yy 9 ——_——_—_— 


Lib. 3. 


Brit. ubi ſupra. 


8. E. z. 26. 43. 38. E. 3. 4 
3. Mar. Dyer. 12g. 


„H. 4. 15» 
Mo. 67.) 


(1. Roll. Abr. 479. 481.) 

[+5] 19 El. Dy. 356, 337. 
11. H. 6. 9. 33. H. 8. tit. 
Charge. Br. 58. 

(Poſt. 329. a.) 


See more of theſe kinds af con- 
firmations in my Reports. 

Li. 2. 99. & 24. Ii. 1. 133. 

lib. 4 23, 24. Ib. 5. fol. g1. 81. 
Lib. 10.0. Lib. 11. 19. Lib. 6. 34 
(Ant. 274. b. 297. a. Sid. 75.) 


qt. E. g. Grant. 62. 26. Aff. 38. 
8. Eliz. Dy. 232. Vid. lib. 3. 
fol. 73. Le caſe de deane & 
chapter de Norwich. 
(1. Lev. 112. 1. Roll. Abr. 482. 
2. Roll. Abr. 339.) 


4 h. 
be 422 
fl AA. s 49 
12. H. 4. 11. 19. E. 3. 7. 
7. Eliz. Dyer. 238. 11. H. 6. 9. 


/ a” 20. Eliz. Dy. 6. E. g. 10. 
7 7 2. E g. 29. 9. E. 4. 6. 2. H. 4-11. 
1 PP 8. E. 3. 19 23. E. 3 5+ 
jn, ? 


* of tonts ce que eft compriſe deins meſme le grant, not in L. and M. nor Roh. 
+ ne not in L. and M. nor Roh. 


Cap. 9. 


ſaid to be ſeiſed in jure eccle- 
fie, and the law had an ex- 
cellent end therein, viz. that 
in his perſon the church 
might ſue for and defend her 
right; and alſo be ſued by any 
that had an elder and better 
right; and when the church 
is full, it is ſaid to be plena & 
conſulta of ſuch a one parſon 
thereof, that 1s, full and pro- 
vided of a parſon, that may 


Of Confirmation. 


confirmont meſme le 
grant, V et tout ceo que 
eft compriſe deins meſ- 
me le grant, donques le 
grant efloyera en ſa 
force, folonque le pur- 
port de meſine le 
graunt. Mes en tiel 


Set. 528, 


firme the ſame grant, 
and all that is compri- 
ſed in the fame grant, 
then the grant ſhall 
ſtand in his torce, ac- 
cording to the purport 
of the ſame graunt, 
But in this caſe it be- 
hoveth that the 


caſe covient que le 
patron eit fee ſim- 
ple en le vowſon ; car 
il + nad eſtate en la- 
vowſon forſque pur 
terme de vie, ou en le 
taile, donque le grant 
+ ne eſloyera forſque 


durant fa vie, et la vie 


wvicem ſeu perſonam ej us ger ere. a= 
Prrſona imperſonata, wi 
ſon, imperſonee 1s the rector, 
chat 1s in poſſeſſion of the 
church parochiall, be it pre- 
ſentative, or impropriate, and 
of whom the church is full. 
Here are divers things to 
bee noted, Firſt, that the 
confirmation 1s of the grant, 
which in deed 1s but a meere 
aſſent by deed to the grant; 
and therefore it is holden, 


tron hath a fee ſimple. 
in the advowſon ; for 
if he hath but an e- 
ſtate for life, or in taile, 
in the advowſon, then 
the graunt ſhall not 
ſtand, but during his 
life, and the life of the 


hes if res he 2: jr le parſon que gran- parton which granted, 
tron, and ordinary, and the taſt, Sc. &c. 

patron and ordinary give licence by deede to the parſon to grant a rent charge out of the 
glebe, and the parſon granteth the rent charge accordingly, this 1s good, and ſhall binde the 
ſucceſſor ; and yet here is no confirmation ſubſequent, but a licence precedent, 

Secondly, The ordinary alone, withont the deane and chapter, may agree thereunto, ei- 
ther by licence precedent, or confirmation ſubſequent ; for that the deane and chapter hath 
nothing to doe with that which the biſhop doth as ordinary, in the life-time of the biſhop, 

Thirdly, [s] but if the biſliop be patron, there the biſliop cannot confirme alone, but the 
deane and chapter muſt confirme alſo; for the adrowſon or patronage is parcell of the pol- 
ſeſſion of the biſhopricke ; and therefore the biſhop, without the deane and chapter, cannot 
make the grant good, but only during his owne life, after the deceaſe of the incumbent, 
either by licence precedent, or confirmation ſubſequent. 

A. parſon of P. is patron of the church ef S. as belonging to his church, and preſents 
B. who by conſent of A. and of the ordinary, grants a rent charge out of the glebe ; this is 
not good to make the rent charge perpetuall, without the aſfent ot the patron of A. no more 
than the aſſent of the biſhop who is patron, without the deane and chapter, or no more 


than the aſſent of the patron, being tenant in taile or for life, as Littleton ſaith. 


And Littleton here ſaith,, that the patron that confirmes muſt have a fee ſimple, meaning to 
make the charge perpetuall. (1) And Lztleton after ſaith, that in the caſe of the parſon the 
fee is in abeyance, and ſeeing the conſent of the patron is in reſpect of his intereſt as heire, it 
appeareth by Litileton, he may conſent upon condition; otherwiſe it is of an attornement, be- 
cauſe that is a bare aſſent. Alſo it the a of the patron be conditionall, and he confirmeth 
and after the condition is broken, his confirmation 1s voide. 5 
F _— he that is patron muſt be patron in fee {imple ; for if hee be tenant in taile, or 
tenant for life, his confirmation or agreement is not good to bind any ſucceflor, but ſuch as 
come into the church during his life. Burt if the patron be tenant in taile, and diſcontinue 
the eſtate in taile, the leaſe ſhall ſtand good during the diſcontinuance ; or if the eſtate tails 
be barred, it ſhall ſtand good for ever. 
But here is to be obſerved a diverfity betweene a ſole corporation, as parſon, prebend, 


Vicar, and the like, that havg not the abſolute fee in them, for to their grants he patron mitt 


give his conſent. Burt if there be a Corporation aggregate of many, as dean and chapter, 
maſter, fellowes, and ſchollars of a colledge, abbot or prior, and covent, and the like, or 
any fole corporation that hath the abſolute fee, as a bio with conſent of the dean and 
chapter, they may by the common law make any grant of or out of their poſſeſſions, without 
their founder or patron, albeit the abbot or prior, &c. were preſentable : and ſo it is of a 
biſhop, becauſe the whole eſtate and right of the land was in them, and they may re ſpectivt 
ly maintaine a writ of right. | 


+ z'ad—ads, L. and M. and Roh. 


(1) A prebendary after admiſſion and inſtitution, and before induction, or inſtalment, granted an annuity for him and his ſucceſ- 


ſors, and the biſhop confirmed it , 0 was "_ that a writ of annuity lay not in that caſc, becauſe the confirmation being made 
OW. 52 * as 


before the induction, was void. 


Lib. 3. Of Confirmation. 


If a biſhop hath two chapters, and he maketh a grant, both chapters muſt confirme it, 
or elſe the ſucceſſor ſhall avoide it. But if one of the chapters be diſſolved, then the con- 
firmation of the other ſufficeth ; but it needeth not the confirmation of the king, who is 
founder and patron of all biſhoprickes. 

And note a diveriity between a confirmation of an eſtate, and a confirmation of a deed 
for if the diſſeiſor make a charter of feoffment to A. with a letter of attorney, and before 
livery the diſſeiſee confirme the eſtate of 4. or the deed made to A. this is cleerely voide, 
though livery be made after. But if a biſhop had made a charter of feoffment with a letter 
of attorney, and the deane and chapter before livery confirme the deed, this is a good con- 
firmation, and livery made afterwards is good. And fo it hath been adjudged, 

The like law is of a confirmation of a deed of grant of a reverſion before attornment. 

In the ſame manner it is if a biſhop at the common law had granted lands to the king 
in fee by deed, and the deane and chapter by their deed confirme the deed of the biſhop, 
and after the deed of the biſhop is inrolled, this is good, albeit the confirmation of the 
deane and chapter be not inrolled ; for the aſſent upon the matter is made to the biſhop. 

But this confirmation that Littieton here ſpeaketh of muſt be made in the life, and during 
the incumbency of the perſon ; and ſo in the life of the biſhop, or of any other ſole corpo- 
ration. But it is to be knowne that grants made by parſons, prebends, vicars, biſhops, ma- 
ſter and fellowes of any colledge, deane and chapter, maſter or gardeine of any hoſpitall, 
or any having any ſpirituall or eceleſiaſticall living are reſtrained by [ei divers acts of par- 
liament, ſo as they cannot grant any rent charge, or to make any alienation, or to make 
any leaſes other than ſuch as are mentioned in thoſe acts, which you may reade at large, 
and the expoſitions upon the ſame, in my [& Commentarics, 


Sect. 5 29. 


SeCt. 8 29, 530. 


ITEM. , home teſſa 

terre pur terme de 
vie, le quel tenant à 
terme de vie charge la 
terre ove un rent en 
fee, et celuy en le re- 
verſion confirma meſine 
le grant, le charge eſt 
aſſets bone et effec- 
tuall. 


LSO, if a man let- 

teth land for term 
of life, the which te- 
nant for life charge 
the land with a rent in 
fee, and hee in the re- 
verſion confirme the 
ſame grant, thecharge 
is good enough and 
effectuall. 


H ERE is a diverſity to 
I bee obſerved, where the 
determination of the rent 1s 
expreſſed in the deed, and 
when it 1s implyed in law. 
For when tenant 25 life grant- 
eth a rent in fee, this by law 
is determined by his death; 
and yet a confirmation of the 
grant by him in the reverſion 
makes that grant good forever, 
without words of inlarge- 
ment, or clauſe of diſtreſſe, 
which would amount to a 


new t. And yet if the 
tenant for life had granted a rent to another and his heires by expreſſe words, during the life 


of the grantor, and the leſſor had confirmed that grant, that grant ſhould determine by 
the death of tenant for life. 


Tenant for life upon a condition grant a rent in fee, the leſſor confirme the grant, and 
after the condition is broken, the leſſor re-enter, he ſhall not avoide the grant. 


Sect. 530. 
ALso, if there beea I 


erpetuall chan- 
terie, wherewith the 
ordinary hath nothing 
to doe or meddle; 
quare, if the patron of 


HIS is meant of 
a chauntery donative 
wherewith the ordinary hath. 
not to deale, and by this 
grant, when Littleton wrote, 
the chauntery ſhould have 
been charged for ever, be- 


JTEM, ff ſoit un 

perpetual chantarie, 
dont Pordinarie n'ad 
rien a medler ne a 
faire; quere, % le 


patron del chaunte- 


intereſt in this  chantery 


ſave 


301 


Temps R. 2. tit. grant. 104 
50. E. g. tit. Aſſiſe Statham. 
11. Eliz. Dyer 282. 


33. E. Jo Confirm. 22, 31. E. . 
Abb. 10. 21. H. . 1. Vid. Seck. 
393- & 643. 8 

[e] 13. Eliz, cap. 10. 1. Eliz. 
cap. 19. 18. Eli. ca. 11. 2 lac. 


cap. 3. 

Vid. Sect. 39 . & 648. 

[*] Li. 2. to. 46. lib. 4. 76. & 
120. li. 5. 9. 6. 14. li. 6. 37. 
lib. 7, 8. lib. 11. 67. 


26. Aſſ. pl. 38. 45. AM. pl. 13. 
Lib. 1. fol. 147. Anne Mayowe's 
caſe. 


(1. Roll. Abr. 489.) 


14. Aſſ. pl. 14. 


Vid. Sect. 648. 
(Cro. Jac. 63.) 
(10. Rep, Lampet's caſe.) 


cauſe no other had any 


(1 For the confirmation of leaſes made by eccleſiaſtical perſons, ſee Bacon's Abr. tit: Leaſes, 
24 


Lib. 3. 


(Polk 344.) 


C2] 37. H. 8. ca. 4, 1. E. 6. c. 14 


Bra. li. 2. fo. 39, b. 21. II. 6. 
feoſfmen's & faits 103. 

22. H. 6. 42. 14. Hl. 4. 36. 

19. H. 6. 44. 7. H. 7. 16. : 
32. E. g. briefe 291, Brooke tit. 
Confirm. 20. 14. H. 7. 2. 

97. H. 6. 17. Dyer 8. Eliz. 

4. H. 7. 10. 22. E. 4. 36. 

40. E. 3. 41. 
(Sid. 452. Plo. 196. 5. Rep. 17. 8. 
1. Roll. Abr. 482. Noy 66.) 


Bracton lib. 2. fol. 39. b. 


(4. Rep. bo. b. 2. Cro. 169. 
Mo. 34. Plo. 397, 398.) 


e] 32. E. g. bricke 291. 
Brooke tit. Confirm. 20. 
Vid. le ſtat, de Gloc. ca. 4+ 


U 7. Z. 3. 9. 


Bracton. 

(Plo. 1539) 

14. H. 4. 36. Lib. 5. fol. 15. in 
Ncwcomcu's calc, 


* -e, L. and: M. and Roh. 


not in L. and M. nor Roh. 


Cap. 


9. 
ſave only the patron and 
chauntry prieſt, and the 
grant is made concurrentibus 
hiis que in jure requiruntur. 
But tince Littleton wrote, all, 
and all manner of free chap- 
pels and chaunteries perpe- 
tuall, whereot Littleton here 


ſpeakes, are by [a] acts of 


Of Confirmation. 


ry, et le chapleine de 
meſme le _ chauntery 
porent charge le 
chauntery ove un 
rent charge en perpe- 
tute. 


Sect. 531. 


the chantery, and the 
chapleine of the fame 
chantery may charge 
the chantery with a 
rent charge in perpe- 
tuitie. 


parliament given to the crowne, and the bodies politike thereof diſſolved. See hereafter, 
Section 648. more at large of all this preſent Section. 


HEXE Littleton procced- 
eth, according to the 
former divition, to ſhew 
words that in law do amount 
to a confirmation, And 
here is to bee obſerved, 
that ſome words are large, 
and have a generall extent, 
and ſome have a proper and 

articular application. The 
—.— ſort may contain the 
latter; as dedi, or conceſi;, 
may amount to a grant, a 
feoffment, a gift, a leaſe, a 
releaſe, a confirmation, a 
ſurrender, &c. and it is in 
the clection of the party to 
uſc to which of theſe purpoſcs 
he will, 

Eft autem confirmatio gui 
quaedam ratihabitio, ſufficit 
tamen quandoque fer jt, fi 
etiam in ſe contineat donatio- 
aem, ut fi dicat quis, ded: et 
confir mavi, licet yoours of ca 
aliqua donatione præcedente. 

ut a releaſe, confirma- 
tion, or ſurrender, &c. can- 
not amount to a grant, &Cc. 
nor a ſurrender to a confir- 
mation, or to a releaſe, &c. 
becauſe theſe bee proper and 
peculiar manner of convey - 
ances, and are deſtined to a 


ſpeciall end. (1) 
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JTEM, en aſcun 


cas ceſt verbe 
dedi, * ov 77 ver be 
conceſſi, ad meſme 
PFeffedt en ſubſtance, et 
urera a meſme len- 
tent, come ceſt verbe 
confirmavi. Sicome 
Jea ſue diſſeiſie d'un 
carue de terre, et Þ jeo 
face tiel fait; Sciant 
preſentes, &c. quod 
dedi a lediſſeiſor, | &c. 
vel quod conceit a /z 
dit diſſeiſor, le dit carue, 
Sc. ef jeo deliver 
tantſolement le fait 
a lu fauns aſcun li- 


very de ſeiſin del terre, 


c un bone confirma - 
tion, et auxy fort en 
ley, ficome il avoit en 
le fait ceſt verbe con- 
firmav!, &c. 


A LSO, in ſome caſe 

this verbe ded;, 
or this verbe con- 
ceſſi, hath the fame ef- 
fect in ſubſtance, and 
ſhall enureto the ſame 
intent, as this verbe 
confirmati. As if I bee 
diſſeiſed of a carue of 
land, and I make ſuch 
a deed ; Sciant prœſen- 
tes, Sc. quòd ded? to the 
diſſeiſor, &c. or guod 
conceſii to the ſaid 
diſſeiſor, the ſaid 
carue, &c. and I deli- 
ver onely the deed to 
him without any live- 
rie of ſeiſin of the land, 
this is a good confir- 


mation, and as ſtrong 


in law, as if there had 
beene in the deed this 
verbe confirmavi, c. 


Dedi et conceſſi, Sc. Here is implyed that there be more words than dedi and 
conceſſi, that will amount toa confirmation, as dimif, [e] In ancient ſtatutes and in originall 
writs, as in the writ of entry iz caſ# provi”, in confimili caſii ad communem legem, and many 
others, this word dim is not applyed only to a leaſe for life, but to a gift in tale, and to a 
ſtate. in fee. [ f] Alſo, if a man make a leaſe to A. for yeares, and after by his dced 
the leſſor voluzt gudd haberet ot teuere terram pro termino wite ſuc ; this is adjudged by 
this verbe (volo) to bee a good confirmation for terme of his life. Benign enim faciende ſunt 
interpretationes cartarum propter ſimplicitatem laicorum ut res magis waleat quam pereat. 

And he to whom ſuch a deed comprehending 4d, Se. is made, may plead it as a grant, 
as a releaſe, or as a confirmation, at his election. (2) 


If a parſon and ordinary make a leaſe tor yeares of the glebe to the patron, and the 


+ pris added L. and M. and Roh. 


pa- 


} Sc. VEL QUoD CONCESSI a le dur, &c. 


(1) The effect of the word grant, in implying a warranty, wil! be conſidered in a note on the chapter of Warranty, 
(2) But a leaſe and releaſe cannot be pleaded as a grant of the reverſion. Noy 66. 
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patron by his deede granteth it over, or if the diſſeiſor granteth a rent to the diſſeiſee, 

and he by his dced granteth it over, and after re-enter ; in both theſe caſes one and the 

ſame words doe amount both toa grant, and to a confirmation in judgement of law of one and 

the ſame thing, ue res pertat. And ſo it is if a diſſeiſor make a leaſe for life, or a gift in 

taile, the remainder to the difſeiſee in fee, the diſſeiſee by his deed granteth over the re- (Ant. 280. 298. f. Rep 15,16.) 
mainder, the particular tenant attorneth, the diſſeiſee ſhall not enter upon the tenant for 

life, or in taile, for then he ſhould avoide his owne grant, which amounted to a grant of 

the eſtate, and a confirmation alſo, 


Sec. 532. 


ITE M. , jeo liſſa terre a un 

home pur terme d'ans, per 
force de quel il t“ en poſfſeſ- 
ſton, c. et puis geo face un fait 
a luy, &c. quod dedi & con- 


ALSO, if I let land to a man for 
terme of yeares, by force (54. 452.) 

whereof he is in poſſeſſion, &c. 
and after I make a deede to him, 
&c. quod dedi & conceſſi, &c. the 
ceſſi, &c. le dit terre, a aver pur ſaid land, to have for terme of his 
terme de ſa vie, et delivera a luy le life, and I deliver to him the 
fait, &c. donques maintenant il ad deed, &c. then preſently hee hath 
eſtate en le terre pur terme de . ſa an eſtate in the land for terme of 
Vie. his life. 


ERE is the ſixth caſe wherein the confirmation and the releaſe doe agree, and is evis 
deat, and needeth no explication. 


Sect. 533. 


ET , Jes die en le fait, a a- 

ver et tener a luy et a ſes 
beires de fon corps engendres, il 
ed eftate en fee taile. Et ſi jeo die 
en le fait, a aver et tener a luy et 
a ſes heires, il ad eſtate en fee ſim- 
ple. Car ceo urera a luy per force 
de I confirmation d enlarger ſon 


eſtate. 


AND if I ſay in the deede, to 


have and to hold to him and 
to his heires of his body ingen- 
dred, hee hath an eſtate in fee taile. 
And if I ſay in the deed, to have and 
to hold to him and to his heires, he 
hath an eſtate in fee ſimple. For this 
ſhall enure to him by force of the 
confirmation to inlarge his eſtate, 


"DHS alſo is evident, and needeth no explication, ſaving that whenſoever a confirmation 
doth inlarge and give an citate of inheritance, there ought to be apt words (as Littleton 
here expreſleth them) uſed for the ſame, 


Sect. 534. 


ITEM. þ home ſoit 

difſeiſie, et le diſ- 
ſeiſor devie ſeiſie, et 
ſon beire eft eins per 


ALSO, if a man be diſ- 

ſeiſed, and the diſ- 
ſeiſor die ſeiſed, and his 
heire is in by diſcent, 


9U4 NT al heire del 
difſeifor, &c. les 
tenements paſſont per 


voy de feoff ment. For 


en poſſeſſion, c.—poſſeſhont, L. and M. and Roh. 


a not in L. and M. nor Rol. 
L. and M. and Roh. FH f 6 


+ confirmation ronfirmament, 


— — 


Lib. 3. 


21. H: 7. 34. b. Pl. Com. 39. a. 
in Wimbilhe's caſe. 
(6. Rep. 13. a) 


Pl. Com. 59. 2. : 

Pl. Com. 140. in Browning's 
caſe. 2. H. 3. 713. 7. 14. 
13. E. 4. 4. a. 27. H. 8. 13. 
M. 16. & 17. Eliz. 339. 

(Sid. 82.) 

(1. Roll. Abr. 693.) 

(Ant. 45. a.) 

(1. Rep. 76, 77.) 


Lib. 1. fo. 76. Bredon's caſe. 
(Ant. 251. b.) 


17. Eliz, Dyer 339. 


(1. Leo. 31.) 


(1. Leo. 37. 26a.) 


Cap. g. 


the land ſhall ever paſſe from 
him that hath the ſtate ot the 
land in him. As if ce/fy que 
7 and his feoffecs after the 

atute of f. R. 3. and bctore 
the ſtatute of 27. H. G. cap. 19. 
had joyned in a feoflment, it 
ſhall be the feoffment of 
the feoffecs, becauſe the ſtare 
ot the land was in him. 


So it is it the tenant for 
life, and hee in the remainder 
or reverſion in fee, joyne in a 
feoffment by decde. The 
livery of the freehold ſhall 
move from the leſſee, and the 
inheritance from him in the 
reverſion or remainder, from 
each of them according to his 
eſtate. - For it cannot bee ad- 
judged by law, that the 
* of tenant for lite 
doth draw the reverſion or 
remainder out of the leflor 
or him in remainder, or doth 
worke a wrong becauſe they 
joy ned together, 

If there bee tenant for life, 
the remainder in tayle, &c. 
and tenant tor lite and he in 
the remainder in tayle levic a 
fine, this is no diſcontinu- 
ance or deveſting of any e- 
ſtate in remainder, but cach 
of them paſſe that which they 
have power and authority to 
paſſe. 

A. tenant for life, the re- 
wainder to B. for lite, the re- 
mainder in tay le, the remain- 
der to the right heires of F. 
A. and B. joyne in a feoft- 
ment by deede, albeit it ma 
be ſaid that this 1s the rofl. 
ment of A. and the confir- 
mation of B, and conſequent- 
ly hee in the remainder in 
tayle cannot enter for the tor- 
feiture during the life of B. 
but becauſe B joyned in the 
feoffment, which was torci- 
ous to him in the remainder 
in taile, and is particeps eri- 
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diſcent, et puis le dif- 


ſerſee et Pheire “ le dif- 
feifor font gointment 


un fait a un auter en 


fee, et livery de ſciſin 
ſur ceo eft fait (quant 


al heire le diſſeifor 
gue enſealaſi le fait} 
les tenements paſſont 
＋ et uront per meſme 
le fait per voy de feoff- 
ment; et quant al 
diſſeiſee que enſealaſt 
meſme le fait, ceo ne 
urera Þ finon per voy 
de confirmation. Mes 


fe le diſfeiſee en ceſt 


cas port briefe den- 
tre en le per et cui eu- 
vers l alieneoſſ del heire 
le diſſeiſur; quære, co- 
ment il pledra cel fait 
envers le demandant 
per voy de confirma- 
tion, & Sc. Et ſaches, 
mon fits, que eſt un des 


pluis honorables, lau- 


dables, et proſitables 
choſes en noſire ley, 
de aver le ſcience de 
bien pleder en actions 
reals et perſonals ; et 


pur ceo geo toy coun- 
faile eſpecialment de 


mitter þ ton cou- 
rage et cure de ceo ap- 


render. ** 
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and after the diſſeiſee 
and the heire of the 
diſſeiſor make joyntly 
a deede to another in 
fee, and livery of ſei- 
ſin is made upon this, 
(as to the heire of the 
diſſeiſor that ſealed the 
deed) the tenements 
doe paſſe and enute by 
the ſame deed by way 
of feoffment ; and as 
to the diſſeiſee who 
ſealed the fame deed, 
this ſhall enure but by 
way of confirmation, 
But if the diſſeiſee in 
this caſe brings a writ 
of entrie in the per 
and cui againſt the a- 
lienee of the heire of 
the diſſeiſor; gu@re, 
how he ſhall plead this 
deede againſt the de- 
mandant by way of 
confirmation, &c. And 
know, my ſon, that it is 
one of the moſt honor- 
able, laudable, and pro- 
fitable things in our 
law, to have the ſci- 
ence of well. pleading 
in aCtions reals and per- 
ſonals; and therefore 
I counſaile thee eſpe- 
cially to imploy thy 
courage and care to 
learne this, 


minis, therefore they forfeited both their eſtates, and he in the remainder in tayle might enter 
for the forfeiture. But it he in the reverſion in fee and tenant for life joyne in a feoffment 
by paroll, this ſhall be (as ſome hold) firſt, a ſurrender of the eſtate of tenant for life, and 
then the feoffment of him in the reverſion ; for, otherwiſe, if the whole ſhould paſle from the 


leflee, then he in the reverſion might enter for the forfeiture 


gis valeat) ſhall be conſtrued moſt ftrongly againſt himſelfe. 
And it is to be obſerved that Littleton here putteth a diſcent, ſo as the entry of the diſſeiſee 
is not law full; for if the diſſeiſor and difſeiſee joyne in a charter of feoffment, and enter into 
the land, and make livery, it ſhall be accounted the feoffment of the diſſeiſee, and the con- 


firmation of the diſſeiſor. 


„and every man's act (at res ma- 


Quere 


je diſſeiſar not in L. and XI. nor Roh. 
|| de{—le, L. and M. and Roh. 
** Sc. added L. and M. and Roh, 


+ et uront not in L. and M. nor Roh. 


ſinon — mes, L. and M. h. 
$ Sc. not in L. and I. nor Roh. + Jar „. and MI, and Ro 


+ tout added L. and M. and Roh. 


(1) Tenant for life, and he in the remainder in fee, make a leaſe for years bv deed indented ; the leſſee, being cjefted, declared 
upon the demiſe made by the tenant for life, and the remainder-man ; and adjudged againft the plaintiff; for, living the . for life 
it is only the leaſe of the tenant for life, and the confirmation of the remainder-man ; and he ought to have to declared, 1. Inſt. 46. be 
So if two joint tenants, two tenants in common, or tenant for life, and he in the remainder, join in the grant of a copvhold, one 
fine only is due, and it ſhall enure as one grant only; fo if a ſurrender be made, and after a common recovery is had by TY 
on the nature of a writ of entry, for better aſſurance — one fine only ſhall be paid, Co. Copyholder, 162, 163. 8885 
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Ducere coment il pledera ceſt fait, Sc. Hee may pleade the feoffment of the 


12 the diſſeiſor, and the confirmation of the diſſeiſee as it hath been pleaded and al- 
lowed. 


Et ſaches, mon fits, que 2 un de pluis honorable, &c. Here is to bee 
obſerved the excellency of good pleading, and Litrleton's grave advice, that the ſtudent 
ſhould imploy his courage and care for the attaining thereof; which hee ſhall attaine unto 
by three meanes : firſt, by reading; ſecondly, by ob ervation ; and thirdly, by uſe and exer- 
ciſe. For in ancient time the ſerjeants and apprentices of law did draw their one plead- 
ings, which made them good pleaders. And in this ſenſe placitum may be derived à pla- 
cendo, quia omnibus placet. 

Now ſecing good pleading is ſo honourable and excellent, and that many a good cauſe is 
daily loſt for want of good and orderly pleading, it is neceflary to ſet downe ſome few rules 
(amongſt many) of the ſame, to facilitate this learning, that 1s ſo highly commended to the 
Radious reader. For when I diligently conſider the courſe of our bookes of years and termes 
trom the beginning of the raigne of Ediu. 3. I obſerve, that more jangling and queſtions grow 
upon the manner of pleading, and exceptions to forme, than upon the matter it ſelte, and 
infinite cauſes loſt or delayed for want of good pleading. Therefore it is a neceſſary part 
of a good common lawyer to be a good prothonotary, And now wee will pertorme our 
promiſe. 

The order of good pleading is to be obſerved, which being inverted great prejudice may grow 
to the party, tending to the ſubverſion of law. Ordine placitandi ſerwato, ſervatur & jus, Cc. 

Fird, in good order of pleading a man muſt pleade to the juriſdiction of the court. Second- 
ly, to the perſon ; and therein firſt to the perſon of the plaintife, and then to the perſon of 
the defendant. Thirdly, to the count. Fourthly, to the writ. Fitthly, to the action, &c. 
La] which order and forme of pleading you ſhall reade in the ancient authors agreeable to 


the law at this day ; and if the defendant miſorder any of theſe, he loſeth the benefit of the 
former, | 

The count muſt be agreeable and conforme to the writ, the barre to the count, &c. and the 
judgement to the count; for none of them muſt be narrower or broader than the other. 

A count or declaration, which anciently and yet is called arratio, ought to containe two 
things [ö], viz. certainty and verity, for that it is the foundation of the ſuite, whereunto the 
adverſe party muſt anſwer, and whereupon the court is to give his judgement : [e] Certa 
debet ofſe intentio et narratio, et certum fundamentum, et certa res que deducitur in judicium. 
But it muſt be underſtood that there be three kinde of certainties: firſt, to a common intent, 
and that is ſufficient in a barre which is to defend the party and to excuſe him. [4] Secondly, 
a certaine intent in generall, as in counts, replications, and other pleadings of the plaintifc 
that is to convince the defendant, and ſo in inditements, &c. Thirdly, a certaine intent in 
every particular, as in eſtoppels. 

[e] Hg Fleadeth a plea in abatement of the writ (which of ancient times was, and yet 1s 
called brewer) or a plea after the latter continuance, ought to plead it certainly. 

[/ ] The ancient formes of courts are to be duly o * as cbm dimifit, or cum dedit, 
and not to ſay, that he was ſeiſed and demiſed, &c. (And yet it he ſay fo, it maketh nor the 
count vicious) [ g] but in a barre replication or other kinde of pleading, the party muſt al- 
ledge a ſeifin in the leſſor or donor, and ancient formes of pleading are alſo to be obſerved. 

- [5] Counts, or ſuch as be in nature of counts, (as an avowry, wherein the defendant is 
an actor) need not to be averred, but all other pleas in the affirmative ought to be averred, 


et hoc paratui eft verificare, &c. but pleas meerly in the negative ought not to be averred, 
cauſe a negative cannot be proved. 


L] Where there is but one tenant or one defendant, he cannot have two ſuch pleas, as 


each of them doe goe to the whole ; but where there are divers, each of them may pleade 
ſeverall pleas which extend to the whole (1). 

[4] That which is alledged by way of conveyance or inducement to the ſubſtance of the 
matter need not to be ſo certainly alledged, as that which is the ſubſtance it ſelfe. 

[/] Every plea muſt be direct, and not by way of argument, or rehearſall. 
[mm] Where a matter of record is the foundation or ground of the ſuite of the plaintife, or 
of the ſubſtance of the plea, there it ought to be certainly and truly alledged ; otherwiſe it is, 
where it is but conveyance, But the proceedings and ſentences in the eceleſiaſticall courts 
may be alledged ſummarily ; as that a divorce was had between ſuch parties, for ſuch a cauſe, 
md before ſuch a judge, and concurrentibus hits gue in jure requiruntur ; for the judge muſt 
be alledged, to the intent the court may write to him if it be denied, 


Good matter muſt be pleaded in good forme, in apt time, and in due order, or otherwiſe 
great advantages may be loſt, 


3 
[z] Generall 


Sect. 8 34. 
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Lib. 1. fo. 146, 147. Mayowe's 
caſe. 


See my Preface to the g. Booke 
of my Reports. 

fAnte 17. as 126, b. 181. A. 
283. a. Sid. 339.) 
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ton, fo. 41. a. & 122. Fleta li. 6. 

ca. 35, 36. &c. 40. E. 3. 9. b. 

17. E. 3.74 8. E. 3. 5. & g. 

35. H. 6. 12. 

[5] Pl. Com. fo. 121, 122. 
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11. E. 3. Aide 32. 9. H. 6. 59, 
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Double plca 78. 
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fur le caſe. 52. 22. E. g. 19. 


30. E. 3. g. 
[!] 5. H. 7.8. 6. E. 4. 2. 
21. E. 4. 44. 27. H. 8. 4. 


22. H. 6. 17. E. 4. 7. 28. E. 4. 8. 


[m] Pl. Com. 65. 2. b. & 100. 
376. & 410. 22. H. 6. 38. 

19. H. 6. 49. 37. H. 6. 14. 
38. H. 6. 3. 21. E. 4 84. 


H. 6. 


|. Cr) This is altered by 4. Ann, cap. 16. ſect. 4. & . by which it is enacted, that it ſhall be lawful for any defendant or tenant, in 
any action or ſuit, or for any plaintiff in replevin, in any court of record, with the leave of the fame court, to plead as many ſeveral 
matters thereto as he tha!l think neccſlary hor his defence; but it is thereby alſo provided, that if any ſuch matter, upon a demurrer 
joined, be judged inſufficient, coſts thall be given at rhe diſcretion of the court; or if a verdict ſhall be found upon any iflue in the 
ſaid cauſe for plaintiff, or the defendant, coſts ſhall be alſo given in like manner, unleſs the judge, who tried the ſaid iſſue, ſhall cer- 
tify that the defendant, tenant, or plaintiff in replevin, had a probable caute to plead ſuch matter, which upon the faid ue ſhall be 


found againſt him. Note to the z ith edition. 
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Pl. Com. 79. 16. E. 4. 10. 
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22. H. 6. 47. 11. II. 6. 8. 
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18. E. g. 34. Pl. Com. 229. b. 
Lib. 8. 133. Turner's caſe, 
ſw] 5. H. 7. 34+ 5+ E. 3. 26. 
22, H. 6. 28. 

x] 19. H. 6. 30. 32. 

b Ga. 232. b. % fo. 502. per 
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33 H. 6. 54. 35- H. 6. 30. 
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2 ] Bradt, li. 5. fo. 400. 

li. 6. ca. 37. 


Cap. 9. Of Confirmation. 


C8. H. 6. 38. 24+ E. 4+ 51. 
9. It, 


Sect. 58 34. 


[] Generall eſtates in fee ſimple may be generally alledged, but the commencement of 
eſtates tay le, and other particular eſtates regularly muſt be ſhewed, unleſſe in ſome caſes where 
_T are alledged by way of inducement, and the life of tenant in taile, or for life, ought to 

averred. | : 

[9] When any ſpeciall and ſubſtantiall matter is alledged by either party, that ought to 
bee eſpecially anſwered, and not to be paſſed over by a generall pleading, | 

O The plea of every man ſhall be conſtrued rongly uguinſt him that pleadeth it, for 
everie man 1s preſumed to make the beſt of his owne cafe : ambiguum flacitum interpretari 
debet contra proferentem, | 

[9] Every plea that a man pleadeth y ny to be triable, for without triall the cauſe can 
receive no end: et expedit reipublice ut fit finis litium. 

[r] The tenant before his default ſaved, may plead all pleas which prove the writ 
abated, as death, &c. or matters apparent in the writ ; but no plea, which prove it abateable, 
as taking of huſband, &c. 

[/] When a man is authoriſed to doe any thing by the common law, by grant, commiſſion, ' 
act of parliament, or by cuſtome, he ought to purſue the ſubſtance and effect of the ſame 
accordingly. | 

Dt] All neweflary circumſtances implied by law in the plea need not to be expreſſed, as in 
the plea of a feoffment of a mannor, livery and attornement are implied. 

[4] When a count, barre, replication, &c. is defective in reſpect of omĩſſion of ſome circum- 
ſtance, as time, place, &c. there it may be made good by the plea of the adverſe party ; but 
if it be inſufficient in matter, it cannot be ſalved. 

[wv] Every man ſhall plead fuch pleas as are pertinent for him, according to the quality 
of his caſe, eſtate, or intereſt, as diſſerſors, tenants, incumbents, ordinaries, and the like. 

[x] Surpluſage ſhall never make the plea vicious, but where it is contrarient to the matte 
before. (1) 


[5] That which is apparent to the court by neceſſary collection out of the record need not 
to be averred. 

[a] A man is bound to performe all the covenants in an indenture : if all the covenants be 
in the affirmative, he may generally plead performance of all; but if any be in the negative, 
to ſo many he muſt plead ſpecially (for a negative cannot be performed), and to the reſt ge- 
nerally, [+] So if any be in the disjunctive, he muſt ſhew which of them he hath performed. 
So if any are to be done of record, he muſt ſhew that ſpecially, and cannot involve that in 
generall pleading. 28 

[e] In many caſes the law doth allow generall pleading, for avoyding of prolixity and te- 
diouſneſſe, and that the particular ſhall come on the other fide. 

[4] Pleadings which amount to the generall iflue are not to be allowed; but the generall 
iſſue is to be entred. V. Seck. 10. 485. 499. 

le] Every plea ought to have his proper concluſion, as a plea to the writ to conclude to 
the writ, a plea in barre to conclude to the action, an eſtoppell to relie upon the eſtoppels ; 
et fic de ſimilibus. = 

[f] When the concluſion of a plea, et ut, et fic, is in the affirmative, it ſhall not wave 
the ſpeciall matter, for there the ſpeciall matter is the fubſtance and foundation of the con- 
clufion, and affirmed by the ſame, But where the concluſion is in the negative, there the 
ſpeciall matter regularly is waved. ; 


[z] Whenſoever ſpeciall matter is pleaded, and the concluſion (ef fc) is to the point of 
the writ or action, the ſpeciall matter is waved. © 


The names of legall records are, a writ, a count, a barre, a replication, a rejoynder, a 
rebutter, a ſurrebutter, &c. | 


[5] New and ſubtill devices and inventions of pleading ought not to alter any principle 
of law, whereof you have heard plentifully before. 5 3 


The count or declaration is an expoſition of the writ, and addeth time, place, and other 


neceſſary circumſtances, that the ſame may be triable ; and any imperfection in the count 
£ 


doth abate the writ. 

Pleadings are divided into barres, replications, rejoynders, ſurrejoynders, rebutters, and 
ſurrebutters, &c. They are words of art, and are called barres, barre, fo called, becauſe 
it barreth the plaintife of this action. Repltcationes, àᷓ replicando ; rejundtiones, à rejungendo 4% 


rebutter, of the French word rebouter, i. e. à repellendo, to put backe or avoide, and fo of 
ſurrebutter. 


But each party muſt take heed of the ordering of the matter of his pleading 
tion depart from his count, or his rejoynder from his barre ; et fic de ceteris, 

L.] In ancient writers a barre is called except/o peremporia : a replication was then called 
— as nowit is; a rejoinder, triplicatio; a ſurrejoinder, quadriplicatio ; et fic ulterins in 
znJfinitumne 


„leſt his replica- 


A de- 


(x) And then it does, becauſe the plaintiff cannot diſcern what to anſwer to in his replication. Note to the 11th edition. 


EA. 3. 


A departure in pleading is. ſaĩd to be when the ſecond plea contaigeth matter not purſuant 
to his former, and which fortifieth not the. ſame, and thereupon it is called deceſis, becauſe 
he departeth from his former plea ; and therefore whenſoever the rejoynder (nn one ex- 
ample for all) containeth matter ſubſequent to the matter of the barre, and not fortifying the 
ſame, this is regularly a departure, becauſe it leaveth the former, and goeth to another matter. 
As if in an aſſiſe the tenant plead a diſcent from his father, and giveth a colour, the demandant 
intituleth himſelfe by a feoffement from the tenant himſelfe, the plaintife cannot ſay, that 
that feoffement was upon condition, and to ſhew the. condition broken; for that ſhould be 
a elcere departure from his barre, becauſe it containeth matter ſubſequent. But in an aſ- 
fiſe, if the tenant pleadeth in barre, that J. S. was ſeiſed and infeoffed him, &c. and the plain- 
tife ſheweth, that he himſelfe was 1cifed in fee, untill by J. S. difſeiied, who infeoffed the te- 
nant, and he re-entred, the detendant may plead a releaſe of the plaintife to J. S. for this 
doth tortifie the barre. 

If a man plead performance of covenants, and the plaintife reply, that he did not ſuch 
an act — — to his covenant, the detendant faith, that he offered to do it, and the plain- 
tife refuſed it; this is a departure, becauſe the matter is not purſuant ; tor it is one thing to doe 
a thing, and another to otter to doe it, and the other refuſed to doe it: therefore that ſliquld 
have been pleaded in the former plea. Jide & cave in a guare impedi!, what plea ſhall be 
ſafety pleaded in primo placito. | 

| When a man in his former plea pleadeth an eſtate made by the common law, in the ſecond 

plea regularly he ſhall not make jt good by an act of parliament. So when in his former 
plea he intituleth himſelfe generally by the common law, in his ſecond plea he {hall not 
enable himſelfe by a cuſtome, but ſhould have pleaded it firſt. . | 

If a man plead an eſtate generally, (as for example a feoffement in fee) he in his ſecond 
plea ſhall not maintain it by other matter tantamount in law, as by a diſſeiſin and releaſe, or 
by a leaſe and releaſe, or a gilt in tayle in barre, and in the ſecond plea a recovery in value; 
for this is a departure: but he in that cafe ſhall count of a gift, and muintaine it in his re- 
plication by a recovery in value, becauſe he could have no other count. ; 

See more of this matter, where the plaintife varying from time or place alledged in the 
count of actions tranſitory, ſhall commit no departure. 

The plea that containes duplicity or multiplicity of diſtin matter to one and the fame 

thing, whereunto ſeverall anſwers (admitting each of them to be good) are required, is not 
allowable in law. And this rule you ſce extcndeth to pleas perpetuall or peremptory, and 
not to pleas dilatory ; for in their time and place a man may ule divers of them; and hereof 
ancient writers * jpeake notably ; Sicut actor und actione debet experiri ſaliem ilia durante, ſic 
' . oportet tencntem und eæceptione, dum tamen prremptoria (quod de dilatoriis non eft tenendum); gui 
fe liceret pluribus nti exceptionibus peremptoriis fimul & ſeiuel, ficut fieri poterit in dilatoriis, fic ſe- 
quererur, quod fi in probatione unius defecerit, ad aliam probandam poſſit habere r:curſum, quod non 
ef? permiſſible, non magis quam aliguem fe difendere duobus baculis in duclle, cam unus tantum 
u Heat. | 
8 But where the tenant or defendant may pleade a generall iſſue, thereupon the generall 
. Hive pleaded, he may give in evidence as many diſtinct matters to barre the action or right 
of the demandant or plaintite, as he can. (1) | 3 

A ſpeciall verdict may containe double or treble matter; and therefore in thoſe caſes the te- 
nant or defendant may eyther make choice of one matter, and to plead it ro barre the deman- 
dant or plaintite, or to plead the generall flue, and to take advantage of all; or he may plead 
to part one of the pleas in barre, and to another part another plea; and his concluſion of his 
plea thall avoide doubleneſie, and hereby neither the court nor the jury is ſo much inveigled, 
as if one plea ſhould containe divers diſtinct matters. And if the tenant make choice of oye 
plea in barre, and that be found againſt him, yet he may reſort to an action of an higher na- 
ture, and take advantage of any other matter. And the law in this point is by them that un- 
derſtand not the reaſon thereof miſliked, ſay ing, Nemo probibetur pluribus defenſionibus uti. * 

And it is worthy of obſervation, that in the raignes of Edward the ſecond, Baward the 
firſt, and upwards, the pleadings were plain and ſenfible, but nothing curious, evermore having 
chiefe reſpect to matter, and not to formes of words, and were often holpen with a que/itum 
et, and then the queſtions moved by the court, and the anſwers by the parties were alſo en- 
tred into the rolle. But even in thoſe dayes the formes of the regiſter of originall writs 
were then punctually obſerved, and matters in law excellently debated and reſolved; and 


where any great difficulty was, then it was reſolved by all the judges and ſages of the law | 


(who were for matters in law called concilium regis) and their aſſembly and reſolution 
was entred into the rolle. As for example, in the great caſe in a guare inipedit, between 
the king and the prior of Worcefter, concetning an appropriation, whether it were a mort- 
maine, the record faith, ad guem diem vonit prœdictus prior per aitornatum ſung, Sc. Kt 
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(1) It is natural to plead firſt to the juriſtliction, and afterwards to the writ of the count. Nota, The briefe ranked before the connty 


17. Edu. 3. 74. Nota, Upon default in the count, the jucigment Rall be that the brief fall avaic. 
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In ſpecial Caſes the order of pleading 1s not obſerved ; as for examples a defendant in debt, in tue cu /tod y of the 


Sheriff, was permitied to plead a pleain abatement of the writ before any count was made, and betore any of the vthrer defendants came 


in. 3. Hen. 6. Fitz. Debt. 20. 


Lord Willoughby and other defendants in afiſe again}? Win i/h, 2. 
any count was made. 


4, & ** 


Plowd. Com. 173.—Lord Nott. MSS, 


adcd in abatement of the writ before 


Lib, 3. Cap. 9. Of Confirmation. Seck. 535, 


examinatis et intellectis recordo et proceſſu coram toto concilio tam theſaurario et baronibus de 
ſeaccario, quam cancellario, ac etiam juſticiariis de utroque banco inſpetta cauſa, pro 5% os do- 
mino rege dicunt, quad ad ipſum regem fakes” preſentare, Qc. confideratum oft, or in 
thoſe 5 though the chancellor and treaſurer were for the moſt part men of the church, 
yet were they expert and learned in the lawes of the realme. 
As for example, in the time of the Conqueror, Egelricus epiſcopus Cicgſtrenſis vir antiguiſſ- 
3 mus, et in legibus ſapientiſimus, as elſewhere I have ſaid. 
[2] Ockam, fo. 47. [a] Nigellus epiſcopus Elienfis Hen. 1. theſaurarius in temporibus ſuis incomparabilem habuit 
feaccarii ſcientiam, et de eddem ſcripfit optime, 
[4] Paſch. 5. R. 2. cor. Rege- [3] Henricus Cant. epiſcopus, H. Dunelm epiſcopus, Willielmus Elienſis cpiſcopus, G. Raffenſ. 
1/COpHSs 
[c] 1. H. 3. Rot. pat. Bratt. ſzpe. oh Martinus de Pateſbul clericus decanus Divi Pauli London” conflitutus fuit capitalis juſtieꝰ de 
| anco, quia in legibus hujus regni peritiſſimus. 


[4] Brat. ſæpe. [4] WilPus de Raleigh clericus jufticiarius domini regis. 
[LI 8. E. 3. 31. le] Fohannes eþi/copus Carlienfi tempore H. 3. | 
| Robertus Paſſelewe epiſcopus Cicęſtrenſis tempore H. 3. 
L/I Rot. pat. 24. H. 3. [f] Robertus de Lexintonio clericus conſtitutus capitalis juflic? de Banco. 


ths 1 Johannes Britton epiſcopus Hereford. ; ; 
|» gen og es MY Oe 3 Henricus de Stanton clericus conflitutus — capitalis juſticiarius ad placita; with _ 


[4] Rot. pat. 17. E. 2. others. And ſo were divers and many of the nob:lity, who when matters of great difficu 

| tie were brought into the upper houſe of parliament by writ of error, adjournement, or 
other parliamentary courſe, did by the aſſiſtance of the reverend judges, who ever attended 
in that court, judge and determine the ſame as by former and ancient records, and ſpecially 
by the ſaid record of 5. R. 1. doe manifeſtly appeare ; and therefore the lords of parliament 
qt called for thoſe purpoſes, concilium regis; and like to the aforementioned record there 

very many. 

In the rai 2 of Edward the third, pleadings grew to perfection both without lameneſſe and 
curioſity; for then the judges and profeſſors of the law were excellently learned, and then 
knowledge of the law flouriſhed, the ſerjeants of the law, &c. drew their owne plead- 
ings ; and therefore truly ſaid that reverend juſtice Thirning, in the raigne of H. 4. that in 
the time of Edw. 3. the Low was in a higher degree than it had been any time before; for 
(faith he) before that time the manner of pleading was but feeble in compariſon of that it 
was afterward in the raigne of the ſame king. 

In the time of Henrie the Sixth the judges gave a quicker eare to exceptions to pleadings, 
£ than either their predeceſſors did, or the judges in the raigne of Ediu. the fourth, when our 
(Hob. 332. Ante 92. 3. author flouriſhed, or ſince that time have done, giving no way to nice exceptions, 10 long a3 
® 36. E. 3-ca. 15. 46. E. 3-21» the ſubſtance of the matter were ſufficiently ſhewed. And as in the raigne ot king Ed:vard the 
= — fo. 461. third, by an act of parliament “ it is provided, that counts or declarations ſhould not 
(Doc. Fla. . abate ſo long as the matter of the action be fully ſhewed in the declaration and writ ; ſo ſince 
Li. 10. fo. 88. U Com. 421. our author wrote, in the raigne of queene Elizabeib, proviſion is made, that after demur- 

rer the judges ſhall give judgement according to the right of the cauſe and matter in law, 
without regarding any imperfection, defect, or want of forme in any writ, retorne, plaint, 
declaration, or other pleading or courſe of proceeding whatſoever, except ſuch as the party 
demurring ſhall ſpecially ſhew, In which acts appeales and indictments of felony, mur- 
der, or treaſon concerning man's life, and the forteiture of his lands and goods, are excepted. 
An excellent and a profitable law, concurring with the wiſedome and judgement of ancient and 
latter times, that have diſallowed curious and nice exceptions tending to the overthrow or de- 

lay of juſtice ; apices juris non ſunt jura: yet it is good for a learned profeſſor to make all things 
plain and perfect, and not to truſt to the after aide or amendment by torce of any ſtatute, leſt his 
client's cauſe matcheth not therewith ; and as it is in phyſicke for the health of a man's body, 
ſo it is in remedies for the ſafety of a man's cauſe. In law, praſfat cautcla quam medela. 

But now let us returne to our author, 


Sect. 535, 536, 537. 
E 1 ZT EM. % ſchent ſeignior et ALSO, if there be lord and tenant, 


(11, Rep. 52. a.) tenant, * meſque le ſeignior albeit the lord confirme the 
| confirma Peſlate que le tenant eſtate which the tenaunt hath 
ad en les tenements, uncore le in the tenements, yet the ſeig- 


ſeigniorie entierment demurt @ niorie remaincth entire to the 
le 


* meſme==et, L. and M. and Roh. 


12. H. 4.8 


Lib. 3. 


Sect. 536. 


lord as it was before. 


Of Confirmation. Sect. 536, 537, 538. 


a le ſeignior come il ſuit adevant. 


N meſme le manner ęſt, f IN the ſame manner is it, if a 


home ad un rent charge hors 
de certeine terre, et, il confirma 
Teſtate que le tenant ad en la terre, 
uncore demurt a le confirmor le rent 


charge. 


EN meſme le manner et, fi un 

. bome ad common de paſture 
* en auter terre, vil confirma 
eflate de le tenant de la terre, 
rien departera de luy de fon com- 
mon; mes ceo nient obſtant le com- 
mon demurt a luy come fuit ade- 


vant. 


man hath a rent charge out of 
certaine land, and hee confirme 
the eſtate which the tenant hath 
in the land, yet the rent charge 


remayneth to the confirmor. 


Se. 837. 


IN the ſame manner it is, if a 

man hath common of paſture 
in other land, if he confirme the 
eſtate of the tenant of the land, 
nothing ſhall paſſe from him of 
his common; but notwithſtand- 
ing this, the common ſhall re- 


mayne to him as it was before. 


H ERE is the fixth caſe wherein the releaſe arid confirmation doe differ ; for by the releaſe 
of the ſeigniory, rent charge or common are extinct. And ſo theſe three Sections be 
evident, and need no explication, ſaving that ſome doe gather upon theſe two laſt Sections 
and the next enſuing, that a man cannot abridge a rent charge or common paſture by a con- 
firmation, as he may doe a rent ſervice in reſpect of the privitie betweene the lord and 
tenant, ſo as (fay they) a tenure may be abridged by a confirmation, but not a rent charge 


Or common: an 


therefore Littleton beginneth the next Section with an adverbe adverſative, 


Viz, (mes but) &c, But a man may releaſe part of his rent charge. or common, &c. 


MES jk foent 

ſeignior et te- 
nant, lequel tenant 
tient de fon ſeig- 
mor per le ſervice de 
fealtie et 20 s. de rent, 
fi le ſeignior per 
fon fait confirma Je- 
tate le tenant, a te- 
ner per 12 d. ou per 
un denier, ou per un 
maile : en ceſt caſe le 


tenant eft diſcharge 


Seck. 538. 


BUT if there be lord 

and tenant, which 
tenant holdeth of his 
lord by the ſervice of 
feaitie and 20 ſhil- 
lings rent, if the lord 
by his deed confirme 
the eſtate of the te- 
nant, to hold by 12 
pence or by a penny, 
or by a halſe peny: in 
this caſe the tenant is 


diſcharged of all the 


* 


AND the reaſon where- 
fore no ſervice of ano- 
ther cannot be reſerved up- 
on the confirmation 1s, be- 
cauſe as long as the ſtate 


of the land continueth, it 


cannot by the confirmation 
of the lord be charged with 
any new ſervice. So as it 
is evident that the lord 
by his confirmation may di- 
miniſh and abridge the ſer— 
vices, but to reſerve up- 
on the confirmation new {er- 
vices he cannot, ſo long as 
the former eſtate in the te- 
nancie continueth. And as 
where a confirmaticn doth 

inlarge 


en — l, L. and XI. aud Rah. 


7 R 
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28. E. 3. 92, 93. 26. Al. 97. 
6. Eliz. Dier. 230. b. 7. E. 4. 
25- a. 21. E. 4. 62. per Brian. 
10. E. g. tit. avowrie 100. 


9. Rep. 33.) 


Lib. 3. 


7. E. g. 19. 22. E. 3. 18. b. 


4. E. 3. 16. 


to hold of the chiefe lord (which was Ra/fe Vernon) b 


4. E. 3-19. 9, E. 3. 1. 12. E. 4. 
11. 16. E. 3. fines 4. 
6. Eliz. Dier 230. 


Ant. 47. a.) 
Plo. 563. b.) 


Britton f. 57. 177. 40. E. 3. 21. 


47, 48. 18. E. 3. 26. 30. Aſſ. 
6. 14. H. 4 8. 


(Ant. 76. a.) 


13. R. 2. tit. avowrie 8g. 
Nota dictum. Fitzh. % 


(Ant. 2g. 3.) 


Cap. 9. 


there ought to be privitie, as 
hath beene ſaid ; fo regular! 
where a confirmation dot 
abridge ſervices, there ought 
to be privitie alſo, 

And therefore here Litrle- 
tox putteth his caſe of lord 
and tenant betweene whom 


Of Confirmation. 


inlarge an eſtate in land, 


de touts les auters 


ſervices, et ne rendra 


rien a le ſeigniar, forſ- 
que ces que eft com- 
priſe deins meſme le 


confirmation. 


Sect. 5 39. 


other ſervices, and 
ſhall render nothin 
to the lord, but that 
which is compriſed 
in the ſame confirma- 
tion. 


there is privitie. And therefore if there be lord, mefne and tenant, the lord cannat con- 
firme the cſtate of the tenant to hold of him by lefſer ſervices, but this is void, for that 
there is no privitie betweene them, and 4 confirmation cannot inake ſuch an alteratiog of 
tenures. 

And the cafe in 4. E. 3. maketh nathing againſt this opinlon; for there the caſe in ſubſtagce 
is this: John de Bonvile held certaing lands of Raſlfe Vernon, and before the ſtatute of quia 
emptores terrarunt, levied a fine of the ſame lands to the abbot of Cog /all and his ſucceſſors 
the ſervices due and accuſtomed. 
Ralfe Vernon made a charter to the ſaid abbot in theſe words: Concefſi etiam eidem abbati et 
ſucceſſoribus ſuis relaxavi et quietum clamawvi du jus, Wc, quod habeo, wil potero habere in 

omnibus tenementis que idem abbas habet de dono Fohannis de Bowvile, tenendum de me et luc- 
redibus mis in puram et perpetuam eleemoſinam ; and adjudged, that it was a good tenure in 
frankalmoigne : which caſe proveth nothing that the lord paramount may by his confirma- 
tion to the tenant peravaile extinct the meſnaltie (as it is abridged by maſter Firwberbert 
in the title of Confirmation, pl. 21.) for the immediate lord did there make the {aid charter, 
and not any lord parampunt. (And therefore it is ever good to relie upon the booke at 
large, for many times compendia ſunt diſpendia, and melius off petere fontes, quam ſettant 
rivulos). And of this opinion was maſter Plowden upon good adviſement and confideration« 

And here is the ſeveuth cafe wherein the releafe and confirmation doth agree; for if there 
be lord and tepant by fealty and twenty ſtüllings rent, the lord may releaſe all his right 
in the ſeigniorie or in the tenancie, ſaving feultie and ten ſhillings rent; but he cannot ſave a 
new kinde of fervice, for he may aſwell abridge his ſervices upon a releaſe as upon a confir- 
mation. And as there is roquiſed privitie when the lord abridgeth the ſervices of his te- 
part by his confirmation; ſo muſt there be alſo, when the lord by his releaſe abridgeth the 
ſervices of his tenant, And therefore the lord paramount cannot releaſe to the tenant per» 
availe ſaving to him part of his ſervices, but the ſaving in that caſe is void (1). 

Et rendra run a /an ſergnuar farſque ceo que eft comprife, Sc. 
VWhich words are thus to be undert ; that the tenant ſhall not render any more rent or 
annuall ſervice to the lord than is contained in the deed ; but other things notwithſtaudin 
the ſaid confirmation the tenant ſhall yeeld to the lord, as releefe, ayde gur file maricr, an 
ayde pur faire fitz cbivaler, becauſe theſe are incidents to the tenure that remaine, and ſhall 
not be diſcharged without ſpeciall words, by the generall words of all other actions, ſervices 
and demands. And fo if a man hold of me by knight's ſervice, rent, ſuit, &c. and I re- 
leaſe to him all my right in the ſeigniorie, excepting the tenure by knight's ſervice, or 
confirme his eſtate to hold of me by knight's ſervice only for all manner of ſervices, exactions, 
and demands ; yet ſhall the lord have ward, marriage, relecfe, ayde 2 file marier, et pur 
faire fitz cbiwaler, for theſe be incidents to the tenure that remaine. But it is holden, that 
if a man make a gift in taile by deed reſerving two ſhillings rent @ ly ct fes heires pro am- 
nibus et omnimodis ſervitiis, exactianibus ſecularibus et cunitis demandis, if the donee die his 
heire of full age, the donor ſhall have no releefe, becauſe in the originall deed of the gift 
in taile it is expreſly limited, that by the ſervice of two ſhillings rent he ſliall be quite of all 
demands ſans releefe lieth in demand); and by reaſon of thoſe words, ſay they, there cannot 
any releefe become due; but ſome doe hold the contrary in that caſe, 


Sect. 539. 


ES ff le ſeignior voile per PUT if the lord will by his 
A fait de confirmation, que B deed of confirmation, oF 
le tenant en cet cas doit the tenantin this cale ſhall yeeld 


render 


(1) 3. Inſt. 47. A ſaving will ſerve for any thing that is implied in the judgment, as in caſe of felony to fave the wife's dower; 


void. 


but a ſaving will not ſerve againſt the expreſs judgment, for that ſhould he rcpugaant, as faving the lite of the offender thould Lg 


Lib. 3. 


render a luy un eſperver ou un 
roſe annualment a tiel feaſt, &c. 
ceſt * confirmation eft vaide, pur 
ceo que il reſerva a luy un novel 
| choſe que ne fuit parcel de ſes 
ſervices devant la confirmation. 
et int le ſeignior poit bien per 
tiel confirmation abridger les ſer- 
vices Þ per queux le tenant tient 
de luy, mes il ne poit reſerver a 
luy novel ſervices. 


Of Confirmation. 


Sect. 540. 


to him a hawke or a roſe yearly 
at ſuch a feaſt, &c. this confirma- 
tion is void, becauſe hee reſerveth 
to him a new thing which was not 
parcell of his ſervices before the 
confirmation : and ſo the lord 
may well by ſuch confirmation 


abridge the ſervices by which the 


tenant holdeth of him, but hee 


cannot reſerve to him new ſer- 
vices. 


T upon that which hath beene ſaid before in the next preceding Section is evident, 


and needeth no further explication. 


SeCt. 540. 


ITEM. „i ſoit ſeignior |, meſne, 

et tenant, et le tenant eſt un 
abbe, que tient de meſne per cer- 
taine ſervice annualment, le quel 
nad aſtun cauſe F daver acqui- 
tance envers ſon meſne, pur porter 
briefe de meſne, || &c. en ceſt cas, 
fe le meſne confirma eſtate que Fabbe 
ad en la terre, a aver et tener la 
terre a luy et a ſes ſucceſſors en 
frankalmorgne, &c. en ceſt cas le 
confirmation eſt bone, et adon- 
_ ques Pabbe tiendra de le meſne en 
frankalmoigne. Et la cauſe eſt, 
pur ceo que, nul novel ſervice eſt 
reſerve, car touts les ſervices e- 
ſpecialment ſpecifies ſont ex- 


tincts, et nul rent eft reſerve ¶ al 


meſne, forſque** que l' abbe tient de 
luy la terre, et ceo fiſt + il devant 
la confirmation; car celuy que tient 
en frankalmoigne ne doit faire 
aſcun corporall ſervice ; 1ſſint 14 
que per tiel confirmation il appiert, 
que le meſne ne reſerva a luy aſ- 
cun novel ſervice, mes que les 
tenements ſerront tenus de luy 
come ceo fuit devant. Et en ceſt 


* confirmation—reſevacion, L. and M. and Roh. 


t meſne—meſme, L. and M. but not in Roh. 
J al meſne not in L. and M. nor Roh. 
$} que not in L. and M. nor Roh. 


A LSO, if there be lord, meſne, 

and tenant, and the tenant is an 
abbot, that holdeth of the meſne 
by certaine ſervices yearly, the 
which hath no cauſe to have ac- 
quitance againſt his meſne, for to 
bring a writ of meſne, &c. in this 
caſe, if the meſne confirme the 
eſtate that the abbot hath in the 
land, to have and to hold the land 
unto him & his ſucceſſors in frank- 
almoigne,or free almes, &c. in this 
caſe this confirmation 1s good, and 
then the abbot holdeth of the 
meſne in frankalmoigne. And the 
cauſe is, for that no new ſervice is 
reſerved, for all the ſervices ſpeci- 
ally ſpecified bee extinct, and no 
rent is reſerved to the meſne, but 
the abbot ſhall hold the land of 
him as it was before the confirma- 
tion; for he that holdeth in frank- 
almoigne ought to doe no bodily 
ſervice; ſo that by ſuch confirma- 
tion it appeareth,themeſnefhall not 
reſerve unto him no new ſervice, 
but that the lands ſhall bee holden 
of him as it was before. And in this 


caſe 


& per cas added L, and M. and Roh. 
** qe not in L. and NI. 
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enx lete , tient de luv, net in L. and M. nor Roh. 
r [! & 1 not in L. and M. nor Roh. 
+ + il--a luis | and M. and Roh. 


Lib. 3. 


4. E. 3. 19. 22. E. 3. 15. b. the 
lord Wake's caſe. 10. E. 3. 5. 
15. E. g. confirmat. 8. 


Meſne 55. 11. E. 3. Avow- 
rie 100. 22. E. 3. 18. b. 

30. E. 3. 13. 16. H. 3. Avow- 
rie 243 


9. Rep. 130.) 


45. E. 3. 10. 30. H. 6. 
tit. barre 39. Regiſtrum 102. 
1. H, 6. Cap. EL 


Om 323- 2.) 
rooke tit, propertic 28. 


(SeQ. 589, 590, 591.) 


[4] Bracton lib. 2. 59. b. 

[4] E. g. tit. diſcont. 16. 

43. E. 3. 18. 40. E. 3. 17. 

43. E. 3-4 9 E. 4. 38. 

Dier. 10. Eliz. Growche's caſe. 


* un==tiel, L. and M. and Roh. 


Cap. 9. 


caſe labbe averaun brief 
S'tl foit diſtreine en ſon default, per 
force de le dit confirmation, lou 


Taler aver * un 
"TRY 


per caſe il ne 
briefe adevant, 
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caſe the abbot ſhall have a writ of 
meſne, if hee bee diſtrained in his 
default, by force of the ſaid confit- 
mation, where per caſe hee might 
not have ſuch a writ betore. 


e de meſne, 


Sect. 541. 


HERE our author having ſeene the former bookes putteth his caſe, that the meſne maketh 
the confirmation to hold in frankalmoigne, and not the lord paramount. 


Et en ceſt caſe Fabbe avera brief e de meſne. Here is to bee noted, that upon 


tall beginne after the ſeignior. 


contra for mam feoffanente. 


HERE is to be obſerved a 

diverſity betweene the 
cuſtodie of the body of a 
ward within age, and a right 
of inheritance in the body 
of a villeine in groſſe; for a 
man may bee put out of poſ- 
ſeſſion of the cuſtodie of his 
ward, but not of his villeine 
in grofle, no more than a man 
can bee of his priſoner which 
he hath taken in warre. 

Alſo of things that are in 

nt, as rents, commons, 
and the like, it is at the elec- 
tion of the party whether hee 
will be Aiffeiſed of them or 
no, as ſhall bee ſaid after in 
his proper place. (1) But of a 
villeine in grofle he cannot at 
all be diſſeiſed. [a] Non walet 
confir matio nifi ille qui con- 
firmat fit in poſſeſſione rei wel 
juris unde fieri debet confir- 
matio, & erd:m modo nift ille 
cui confirmatio fit, fit in paſſiſ 
fone. 

And materially doth Lit 
ton put his caſe of a villeine 
in groſſe; for of a villeiae re- 

ardant to a mannor, the 
ford may be put out of poſ- 
ſeſſion; tor by putting him out 
of poſſeſſion of the mannor, 
which is the principall, hee 
may likewiſe bee put out of 
poſſeſſion of the villeine re- 
gardant, which is but acceſſo- 

And by the recovery of 
54 mannor the villeine is re- 
covered. But if another doth 
take away my villeine in 


Sect. 541. 


ITE M. ji jeo ſue 

ſeiſie d'un wlein 
come de villein en 
gros, et un auter luy 
prent hors de ma poj- 
ſeſſion, enclaimant luy 
d'eſtre ſen villeine + la 
ou il n'avoit aſcun 
droit d aver luy come 
fen villeine, et puis 
Jeo con firma a luy le- 
late que il ad en mon 
villeine, ceſt confir- 
mation ſemble void, 
pur ces que nul poit 
aver poſſeſſion de un 
hame come de villeine 
en groſſe, fi non celuy 
que ad droit de luy 
aver come ſon villein 
en groſſe. Ft iffint 
entant que celuy a 
que le confirmation 
uit fait, ne uit ſeifie 
de luy come de ſon 
villeine a le temps 
de confirmation fait, 
bie! confirmation eſt 
void. 


a a confirmation to hold in freealmoigne there lyeth a writ of meſne, albeit the cauſe of acqu;- 
Aud fo upon ſuch a confirmation the tenaut ſhall have, 


A LSO, if I be ſeiſed 

of a villeine as of 
a villeine in groſſe, and 
another taketh bim 
out of my poſſeſſion, 
clayming him to bee 
his villein there where 
hee hath no right to 
have him as his vil- 


leine, and after I con- 


firme to him the eſtate 
which hee hath in my 
villeine, this confir- 
mation ſeemeth to be 
voide, for that none 
may have poſſeſſion of 
a man as of a villeine 
in groſſe, but he which 
hath right to have 
him as his villeine in 
grolle. And ſo inat- 
much as hee to whom 
the confirmation was 
made, was not ſeiſed 
of him as of his vil- 
leine at the time of the 
confirmation made, 
ſuch confirmation is 
void. 


groſſe or regardant, he guineth no poſſeſſion of him. And this doth well appeare by the writ of 
nativo habendo, for that writ is not brought againſt any perſon in certaine (becauſe no man 


(1) See ant. 239. note 1. 


Ca- 


+ la ou il r'avoit aſcun droit q aver luy come ſon vil leine not in U. 1nd M, nor Ruh. 


can gaine the poſſeſſion of him. But the writ is to this effect: Rex vic ſalutem. Præcipimus 
tibi, quod jufte et fine dilatione habere facias A. B. nativum et fugitivum ſuum, Qa. ubicunque in- 
wentus ſuerit, &c, et prohibemus ſuper foristacturam noftram ne quis eum injufte detineat ; ſo as 
detaine him one may, but to poſſeſſe himſelfe of him, and to diſpoſſeſſe the lord, he cannot. 

And if a man might have beene diſpoſſeſſed of a villeine in groſſe, or of a villeine regardant 
(unleſſe he be diſpoſſeſled of the mannor alſo, as hath beene ſaid), the law would have given 

a remedie againſt the wrong doer, as the law doth in the caſe of a ward. 

Now, ſeeing it doth appeare by our bookes [a] (and by Litileten himſelfe by implication 
ſpeaking only of a villeine in groſſe) that if a man be difleiſed of the mannor whereunto the 
villeine is regardant, he is out of poſſeſſion of his villeine, and ſo an advowſon appendant, 
and the like. Hereby (Liitleton putting his caſe of a villeine in groſſe) and by divers autho- 
rities a point controverted in our bookes [*] is reſolved, viz. that by the grant of the mannor 
without faying cum pertinentiis, the villeine regardant, advowſon appendant, and the like, 
doe paſſe; for if the diſſeiſor ſhall gaine them as incidents to the mannor, whoſe eſtate is 
wrongfull, a mults fortiori the feoffee, who commeth to his eſtate by lawfull conveyance, 
ſhall have them as incidents. But where the entrie of the diſſeiſee is lawfull, he may ſeiſe 
the villeine regardant, or preſent to the advowſon, &c. before he enter into the mannor : 


otherwiſe it is where his entrie is not lawfull ; and ſo are the ancient authors [/] to be 
intended (1). 


Sect, 542. 


ES en ceſt cas, PUT in this caſe, if ERE it is to be ob- 


7 ſerved, that a man hath 
i tiels parols fue- theſe words were an inheritance in a villeine, 


ront en le fait, * &c. inthedeed, &c. Sciatis whereof the wife of the 


Sciatis me dediſſe et me dediſſe > conceſiſſe uh teens fad; for in im 


conceſſiſſe FT tali, &c. tali, Sc. talem villanum a man may have an eſtate in 


talem villanum me- meum, this is good ; bee or fee taile for life or 


4 ceres. And therefore Little 
um, c'eſt bone; mes ceo but this ſhall enure pox wg eos be underſtood, 


urera per force et voy by force and way of thatin the grant there were 
/ . . 
de grant, et nemy per grant, and not by way anfing natd bat fr or elle 


| - nothing paſſed but for life, as 
voy de confirmation, of confirmation, &c. of other things that lie in 


Ec grant. 


Sect. 543. 


ET +} aſcun ſoits ceux verbs A N D ſometimes theſe verbes 

dedi et conceſſi wureront dedi et concefi ſhall enure b 
per woy diextinguiſbment del way of extinguiſhment of the 
choſe done ou grant; ſicome un thing given or granted; as if a te- 
tenant tient de fon ſeignior per nant hold of his lord by certaine 
certeine rent, et le ſeignior gran- rent, and the lord grant by his 
ta per ſon fait a le tenant et a ſes deed to the tenant and his heires 
berres le rent, &c. ceo urera a le the rent, &c. this ſhall enure to the 
tenant per voy d extinguiſhment, tenant by way of extinguiſhment, 
car per cel grant le rent eft ex- for by this grant the rent is ex- 
tinct, Sc. tinct, &c. 


And this graut of the rent ſhall enure by way of releaſe, 


Sect. 


(1) See the Chapter on Villenage. 


7 8 


Lib. 3. Of Confirmation. Sect. 542,543. 307 


(Ant. 303. a.) 


a] Brafton, fol. 242. 
2 fol. 226. * 
(5. Rep. 11. b. 

Ant. 77. a. 121. b.) 


*] 9. E. 4. 38. g. H. 4. 16. 
Quar. * 146 

19. R. 2. Treſp. 255. 

19. H. 6. 37. 21. H. 6.9. 
33. H. 6. 33. 5- H. 7. 36. 38. 
10. H. 7. 9. F. N. B. 33. 9. 
22. H. 6. 33. per Moyle, 

30. E. 3 31. 39. E. 3+ 21. 
49. E. g. 12. 

(Plowd. 258. A. Ant. 122. b. 
Poſt. 349. b. 36. b.) 

% Bratton, fol. 242, 243. 
Britton, fol. 126. Fleta, acc. 


2. H. 6. F. N. B. 77. a. b. 


24. E. 3. Diſcont. 16. 


3. E. 3.12. & 3 Aſl. 7. 


* Fc. not in L. and XI. nor Roh. tali not in L. and M. nor Roh. + et—iem, L. and M. and Roh. 


Lib. 3. Cap. 9. Of Confirmation. Sec. 544, 545, 546. 


(2. Roll. 403.) 


34. H. 6. fol. 41. 
(Ante 280. a.) 


* un=»home, L. and M. and Roh. 


Sect. 544. 


LN meſme le manner eft tou 


s an ad un rent charge bors 


de certaine terre, et il graunta al 


tenant de la terre te rent charge, 


Sc. Et la cauſe eſt, pur ceo que 


appiert, per les parols del grant, 


due le volunt le donor eſt, que le te- 


nant avera le rent, &c. Et entant 
que il ne puit aver ne perceiver 
aſcun rent hors de fon terre do- 
meſne, pur ces le fait ſerra inten- 
due et pris pur le pluis advantage 
et availe fur le tenaunt que putt 
eſte: pris, et ceo eſt per voy dex- 
tinguiſhment. 


JN the ſame manner it is where 

one hath a rent charge out of 
certaine land, and hee grant to 
the tenant of the land the rent 
charge, &c. And the reaſon: is, 
for that it appeareth, by the words 
of the grant, that the will of the 
donor is, that the tenant ſhall 
have the rent, &c. And inaſmuch as 
hee cannot have or perceive any 
rent out of his owne land, there- 
fore the deed ſhall be intended and 
taken for the molt advantage and 
availe for the -tenant that it may 
be taken, and this is by way of ex- 
tinguiſhment. 


UT if the grantee of the rent-· charge granteth it to the tenant of the land and a ſtranger, 
it ſhall be extinguiſhed but for the moitic ; and fo it is of à ſeigniorie, 


Sect. 545. 


JTEM, ſi jeo befſa terre a un 

Home pur terme d'ans, et puis 
Jeo confirma ſon eſtate ſans pluts 
parolx mitter en le fait, per cel 
i nad pluis greinder eſtate gue 
pur terme d ans, ſicome il avoit 
adevant. 


ALSO, if J let land to a man for 

terme ot yeares, and after [ 
confirme his cſtate without put- 
ting more words in the deed, by 
this he hath no greater eſtate than 
for terme of yeares, as hee had 
before. 


Sect. 5 46. 


YVES % geo releſſa a luy 

mon droit que jeo aye en 
le terre ſans plus I parols mitter 
en le fait, il ad eſtate de frankte- 
nement. I Iffint poyes entend, 
mon fits, divers grands drverfi- 
tres perenter releaſes et confirma= 


Bur if I releaſe to him all my 


right which I have in the land 


without putting more words in the 


deed, hee hath an eſtate of free- 


hold (1). So thou maiſt under- 


ſtand (my ſonne) divers great di- 


'veriities betweene releaſes and 


Tions. confirmations. 
IN theſe two Sections is the ſeventh caſe wherein a relcaſe and coniirination doo differs 
Sect. 
T pare!s not in L. and M. nor Roh. + et added in I. and M. and Roh. 


(1) To gixe a confirmation this effect, in the cafe of a leuſe at common law, the leſſee muſt have previouſly made an #6] entry, 


But ao entry 1s necctlary for the purpoſe, if the leate 1» a bargain and tale, under the tate, 


Lib. 3. 


Sect. 547. 


JTE M, ſ% jeo efteant deins 
age liſſa terre a un auter pur 
terme de xx. ans, et puis il 
graunte le terre a un auler pur 
terme de x. ans, iſint il granta 
forſque parcel de fon terme: en ceſt 
cafe quant jeo ſue de pleine age, 
ft jeo relejſa al grauntee de mon 
leffee, Sc. ceſt releaje eſt voyd, pur 
ceo que il ny ad afcun privitie 
perenter luy et may, Sc. Mes fi 
jeo confirme ſon eſtate, donque 
ceft confirmation eft bone. Mes ji 
mon leſſee graunta tout ſon eſtate a 
un auter, donques mon releaſe fait 
a le grantee eft bone et effectual. 


H ERE are two things to be obſerved : Firſt, that the leaſe of an enfant in this caſe 9. f 
| is not void but voidable. Secondly, this is the eighth caſe put by Littleton, Where- (Cro. Jac. g20. 


in the releaſe and confirmation doe differ. 


Sect. 548. 


ITEM, % home granta un rent 

charge iſſuant bors de ſon 
terre à un auter pur terme de ſon 
vie, et puis il confirma ſon eſtate 
en le dit rent, a aver et tener aluy 
en fee taile ou en fee ſimple 3 cet 
confirmation eſt void quant à 
enlarger ſon eſtate, pur ceo que 
celuy que confirme n'avoit aſcun 
rever}on en le rent. 


H ERE the diverſitie is apparant, betweene a rent newly created and a rent in ef : 

Which necderh no explication. Only this is to be obſerved, that Littleton inten- 
deth his deed of confirmation not to containe any clauſe of diftrefſe ; for otherwiſe, as to 
the confirmation the deed is void, but the clauſe of diſtreſſe doth amount to a new grant, 
as in the Chapter of Rents hath beene ſuid. 


Of Confirmation, Sect. 547, 548, 549. 


my releaſe made to the grantee is 
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A LSO, if J being within age let ( e 
land to another for terme of 
xx. yeares, and after he granteth the 
land to another for term of x. years, 
ſo hee granteth but parcell of his 
terme: in this caſe when Jam of 
full age, if I releaſe to the grantee 
of my leſſce, &c. this releaſe is 
void, becauſe there is no privitie 
betweene him and me, &c. But if I 
confirme his eſtate, then this con- 
firmation is good. But if my leſſee 
grant all his eſtate to another, then 


good and effectuall. (1) 


7. E. 4+ 6. b. 18. E. 4+ 2s 
7. 24+ 


Sid. 42. 
1. Roll. 729, 730.) 


ALS O, if a man grant a rent- 

charge iſſuing out of his land 
to another for terme of his life, and 
after hee confirmeth his eſtate in 
the ſaid rent, to have and to hold 
to him in fee taile or in fee ſimple; 
this confirmation is void as to in- 
large his eſtate, becauſe. hee that 
confirmeth hath not any reverſion 


(Sid. 285.) 
(Mo. 30.) 


| in the rent. 


(2. Roll. 4135.) 
21. E. 3.47. 15. E. 4. 8. b. 
Pl. Com. 35. 8. H. 4. 19. 

(Ant. 148. a, Poſt. 317. a.) 


Sect. 549. 


MES / home ſoit ſeijie en 


fee de rent ſervice ou de 


B UT if a man be ſeiſed in fee of (Pot. 366. a. Finch 234) 
rent ſervice or rent charge, 
rent 


(1) So zd Wilſon 224. Henry Blencowe and Mary his wife, ſeiſed in fee, demiſed to William Alder for 21 years, with a pro- 
viſo for re-entry on default of payment of the rent, or breach of auy of the covenants. Among other covenants, there was one from 
William Alder, — “ that he thould not afhen, transfer, or ſet over, or otherwiſe do or put away the indenture of demiſe, 
, or the premiſes thereby demiſed, or any part thereof, to any perſon or perſons whomſoever, without the conſent of the ſaid Henry 
RY Blencowe and Mary his wife, their heirs and afligns, in writing, under his, her, or their hands and ſeals, firſt had and obtained 

for doing thereof.” — William Alder, without any licence, demiſed to John Buſby for 14 years. — It was held, that there was 
no privity of contra between the original lefior and Rugby, rhe under-lcflev, So that it was an under leaſe, and not an aſſignment; 
and therefore no breach of the covenant. And fee Strange, 483. 


Lib. 3. 


Vid. Sect. 636. 
(Cro, Car. $99- 
225. b. 
Plowd. 237. a. 
1. Ven. 297.) 


* eſtate added L. and NI. 


— 


Cap. 9. 


rent cbarge, et il grant le rent 
a un auter pur terme de vie, et le 
tenant atturna, et puis il confir- 
ma l'eſtate de le grantee en ſee 


taile, ou en fee ſimple, ceſt confir - 
0 


mation eſt bone, quant a enlar- 


ger. ſon eftate ſolonques les parols 


Ant. 148. A. 


10. Rep. 66. 


Poſt. 338. 


le confirmation, pur ceo que celuy 
que confirmaſt * al temps de confir - 
mation avoit un reverſion del rent. 


Of Confirmation. 


Sect. 550. 


and he grant the rent to another for 
life, and the tenant attorneth, and 
after hee confirmeth the eſtate of 
the grantee in fee taile, or in fee 
ſimple, this confirmation is good, 
as to enlarge his eſtate according 
to the words of the confirmation, 
for that he which confirmed at the 
time of confirmation had a rever- 
ſion of the rent. 


ER E is the eighth eaſe wherein the releaſe and confirmation doth agree: and it is | 
here to be obſerved, that to the grant of the eſtate for life, [.;7#leron doth put an at- 
tornement, becauſe it 1s requiſite ; but to the contirmation to the grantee of the rent to 


enlarge his eſtate, there is none neceflary, 


and therefore he putteth none: but of this more 


mall be ſaid in the Chapter of Attornement, Se. 556, 557. 


SeCt. 550. 


ES en cas avantdit lou 

home graunt un rent 
charge a un auter pur terme de 
vie, 4 il voile que le grantee averoit 
eſtate en le taile, ou en fee, il co- 
vient que le fait de grant del 
rent charge pur terme de vie, ſoit 


ſurrender ou cancell, et donques 


de faire un novel fait dautiel rent 
charge, a aver et perceiver a le 
grantee en le taile ou en fee, &c. 
Ex paucis + plurima concipit 


ingenium. - 


BUT in the cafe aforeſaid where 

a man grants a rent charge to a- 
nother for terme of life, if he will 
that the grantee ſhould have an e- 
ſtate in taile, or in fee, it behoveth 
that the deed of grant of the rent 
charge for terme of life be ſur- 
rendred or cancelled, and then to 
make a new deed of the like rent 
charge, to have and perceive to 
the grantee in tayle or in fee, &c. 
Ex paucis plurima concipit inge- 
nium. 


URRENDER ou cancel. (1) Note by cancellation of the deed the rent which lieth 
only in grant ceaſeth (as here it appearcth) as well as by the ſurrender. And the reaſon 


wherefore (if the grantor make a new grant of the rent, and not enlarge it by way of 
confirmation, as Litileton muſt be intended) the deed ſhould be ſurrendred or cancelled, is leſt 
the grantor ſhould be _— charged, viz. with the old grant for lite, and with the new grant 
in fee; or, as hath beene ſaid, the grantor may grant to the grantee for hte and his heiros, that 
he and his heires ſhall diſtreine for the rent, &c. and this ſhall amount to a new grant, and yet 
amount to no double charge, whereot you may tee before in the Chapter of Rents, 


Chap. 


+ plurima concipit ingenium dictis, &c. L. and XI. 


(i) Sce ang 226. note 2. 


Lib. 3. 
CHAP. 10. 
A TTORNE- 
"MENT. . 
come fi ſoit ſeignior 
et tenant, et le ſeig- 
nior voile granter 
per ſon fait les ſer- 
vices de ſon tenant a 
un auter pur terme 
dans, ou pur terme de 
vie, ou en taile, ou 
en fee, il covient que 
le tenant atturna al 
grauntee en le vie le 
grantor, per force et 
vertue del grant, ou 
auterment le grant eſt 
void. Etatturnement 
eſt nul auter en ejjett, 
Jorfue quant le tenant 
oye del grant fait 
per ſon ſeignior, que 
meſme le tenant agrea 
per parol a le dit 
rant, ſicome adire a 
7 grauntee, Jeo moy 
agree a le grant fait 
a vous, * Sc. ou, Teo 
fue + bien content de 
le graunt fait a vous ; 
mais le pluis common 
atturnement eft, adire, 
+ Sir, jeo atturna a 
vous per force del dit 
graunt, oil jeo deveigne 
wvoſtre tenant, &c. ou 
| /verer al grantee 
un denier, ou un maile, 
ou un farthing, per 
vy d'attornement F. 


. not in L. and M. nor Roh. 


Of Attornement. 


Of Attornement. 


ATTORNE- 
"MENT is, as 
if there bee lord and 
tenant, and the lord 
will grant by his deed 
the ſervices of his te- 
nant to another for 
terme of yeares, or 
for terme of life, or 
in taile, or in fee, the 
tenant muſt attorne 
to the grantee in the 
life of the grantor, by 
force and vertue of 
the grant, or other- 
wiſe the grant is void. 
And attornement is 
no other in effect, but 
when the tenant hath 
heard of the grant 
made by his lord, that 
the ſame tenant do 
agree by word to the 
ſaid grant, as to ſay 
to the grantee, I a- 
gree to the grant 
made to you, &c. or I 
am well content with 
the grant made to 
you; but the moſt 
common attornment 
is, to ſay, Sir, I at- 
torne to you by force 
of the ſaid grant, 
or I become your te- 
nant, &c. ortodehver 
to the grantee a pen- 
nie, or a halfepen- 
nie, or a farthing, by 
way of attornement. 


Irrer —diberer, L. and M. and Roh. 


+ bien not in L. and M. nor Roh- 


Sect. 5 5 T. 


ATTORNMENT 


an agreement of the tenant 
to the grant of the ſeigniorie, or 
of a rent, or of the donee in 
tayle, or tenant for life or yeeres, 
to a grant of a reverſion or re- 
re, . made to another. It is 
an ancient word of art, and in the 
common law figntheth a torning 
or attorning from one to another. 
Wee uſe alſo attornamentum as a 
Latine word, and attornare to 
attorne. And fo Brafton [a] 
uſeth it: Item wvidendum, eft /t 
dominus attornare poſſit alicui ho- 
magium et ſervitium tenentis qui 
contra voluntatem ipſius tenent:s, et 
videtur quod non. 


And the reaſon why an at- 
tornment is requiſite, is yeeld- 
ed in old bookes to be, Si do- 
minus attornare poſſit ſervitium 
tenentts contra voluntaiem tenentis, 
tale ſequrretur inconveniens, quod 
poſſit eum ſubjugare capitali ini- 
mico ſuo, et per quod teneretur ſa- 
cramentum fidelitatis facers ei qui 
eum damnificare intenderet. (1) 


TI covient que le te- 
nant attorna al grantee 


en la vie del grantor, &c, 
And ſo muſt he alſo in the life 
of the grantee; and this is un- 
derſtood of a grant by deed. 
And the reaſon hereof is, for 
that every grant muſt take ef- 
fect as to the ſubſtance thereof 
in the life both of the grantor 
and the grantee, And in this 


caſe if the grantor dieth be- 


fore attornement, the ſeignio- 
rie, rent, reverſion, or re- 
mainder deſcend to his heire ; 
and therefore after his deccaſe 
the attornement commeth too 
late : fo likewiſe if the gran- 
tee dieth before attornement, 
an attornement to the heire 
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Sect. 5 51. 


Bracton, lib. 2. fol. 81. 


Britton, f. 105. b. 176, et 177. 
Fleta, lib. g. cap. 6. 


(1. Roll. Abr. 293.) 


(1. Rep. 68.) 


[a] Bracton, lib, 9. fo. 81. by 
Flcta. Britton, ubi ſupra» 


BraRon, lib. 2. fol. $1, b. 
Britton, ubi ſupra. 


Vide Litt. fol. 128. 
11. H. 7. 19. 


Lib. 1. fol. 104, 10g. 
Sheilcye's caſe. 


40. Aff. 19. 34- H. 6. 7. 
20. H. 6. 7. 


(Dot. and Stud. 86. a.) 


+ &c. added in L. and M. and Roh, 


(1) Sir Martin Wright and many other writers have laid it down as a general rule, that by the-old feudal law the feudatory could 


not? I the feud without the conſent of the lord; nor the lord alien or transfer his ſeigniory without the confent of his feudatory : 
for ts. obligations of the lord and his feudatory being reciprocal, the feudatory was as much intereſted in the conduct and ability of 
the lord, as the lord in the conduct and ability of his feudatory; and that as the lord could not alien, fo neither cold he exchange, 
mortgage, or otherwiſe diſpoſe of his ſcigniory, without the conſent of his veſſal. See Sir Martin Wright's Introduction to the Law 
of Tenures, 30, 31. — lt is certain that this doctrine formerly prevailed in England. But, in gencral, it docs not appear to have 
prevailed (at leift in an equal extent) in other countries. It ſeems there to have been admitted, that the lord might transfer the 
whole fee, without the conſent of the vaſſal, and that the vaſſal immediately, by ſuch a transfer, became the tenant of the new lord. — 
It ſeems alſo to have been admitted, that the lord might transfer to another the beneficial fruits of the tenure, withovr the conſent of 
the vaſſal. But it was a great queſtion whether the lord could transfer his vaſſal to another, withour the vattal's conſent, unleſs by 
transferring the 20% e fre. — See Baſunge Conmmentaire de la Coutume de Normandic, des Het et Droits ir04aux, art. 204.— This 
neceſſity, which ſubſiſted in our old law, that the tenant thould conſent to the alienation of the lord, gave riſe to the doctrine of at- 
tornment. — At the common law, attornment ſigniued only the conſent of the tenant to the grant of the (ci: nOry ; Or, in other 
words, his conſent to become the tenant of the new lord. Bur aiter the ſtatute %, emptores frrrarum was pailted, by which ſube 
infeudation was prohibited, it became neceſſary that when the reverſion or remainder-man after an eftate for years, for lite, or in 
tail, granted his reverſion or remainder, the particular tenant ſhould attarn to the grantes; as the particular tenant muſt, otherwite, 
have held of the remainder-man, and he of the chief lord; bv which a new tenure would be created. — The necefſhity of attorn— 
ment was, in ſome meaſure, avoided by the ſtatute of uſes ;- as by that ſtatute, the poſſeſſion was immediately executed to the uſe — 
and by the ſtatute of wills, by which the legal eſtate is immediately veſted in the deviſee. — Yet attnment continued after this to 
be neceſſary, in many cafes. But both the necetlity and efficacy of attornments have been almoſt totally taken away by the ſſtatutes 
of 4. and 5. Aun. c. 16. and 11. Geo. 2. c. 19, By the former of thoſe ſtatutes it was enacted, “ That all gragts and conve yaroes 


of any manors or rents, or of the reverſion or remainder of any meſſuages or lands, ſhould be good without attorninent of che 
1 | teuants; 
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is void, for nothing deſcended to him; and if he ſhould take, he ſhould take it as a purcha- 


(9. Rep. 84. Sc. 564.) ſor, where the heires were added but as words of limitation of the eſtate, and not to take as 


purchaſors. ; ; 
But if the grant were by fine, then albeit the conuſor or conuſce dicth, yet the, grant is 


44. K. 6. 7. 20. H. 6. 7. good. For by fine levied the ſtate doth paſſe to the conuſce and his heires ; and the attornment 


to the conulee or his heires at any time to make privitie to diſtraine is ſuthcient. But all this 


Bracton, lib. 2. fol. 81, 82. acc. is to be taken as Littleton underſtond it, viz. of ſuch grants as have their operation by the 


common law. For fince Linen wrote, if a fine be levied of a ſeigniorie, &c, to another to the 


Lib. 6. ſol. 68. Sir Moyle uſe of a third perſon and his heires, he and his heires thall diſtraine without any attornment, 
Fiache's caſe. becauſe he is in by the ſtatute of 27. H. 8. cap. 10. by transferring of the ſtatc to the uſe, and 


ſo he is in by act in law. ; : i 
And fo it is, and for the ſame cauſe, if a man at this day by deed indented and inrolled ac- 


(2. Cro. 193- Poſt. 321. 6 Rep. cording to the ſtatute, bargaineth and ſelieth a ſeigmiorie, &c. to another, the ſeigniorie ſhall 
68.) c 


57 H F. can. 16, 
Vide Sect. 384. 


paſſe to him without any attornement ; and ſo it is of a rent, a reverſion, and a remainder, 
do as the law is much changed, and the ancient privilege of tenants, donees, and leſſees 
much altered concerning attornement ſince Littleton wrote. 


(Ant. tog b. But if the conuſee of a fine before any attornement by deed indented and inrolled, bar. 
Pd. 21. b. gaineth and ſelleth the ſeigniorie to another, the bargainee ſhall not diſtraine, becauſe the bar- 
5. R 11) gainor could not diſtraĩne. If /ic de fimilibus ; for nemo poteſt plus Juris ad altum transferre quam 
Lib. 6 ubi ſupra. ipſe habet. Vide Se. 149. where upon a recovery, the recoveror ſhall diſtraine and avow 
Vide Seck. 149- without attornement. 
a Ip YH A grant to the king, or by the king to another, is good without attornement, by his pre- 
6. E. 4 13. rogative. 
(Pe. 314. b. . 
1 Roll. A . 294- . Attornement eſt nul auter en eff ect , Sc. It is to be underſtood that there be 
1. R οα Wood's caſe. two kinde of attornements, viz. an attornement in deed or expreſſe, and an attornement in 
"— law or implicite Of attornement expreſſe or in deed Littleton ſpeaketh here, and of attorne- 
1. R. Rep. 301. ment in law heſpeaketh after in this chapter. And to both theſe kinds of attornements there is 
3 47 an incident inſeparable, that is, that the tenant hath notice of the grant; for (an attornement 
Janes $76} being an agreement or conſent to the graut, &c.) he cannot agree or conſent to that which 
2. fol 67. b. Tooker's caſe, he knoweth not, And the uſuall pleading is, to which grant the tenant attorned. And there- 
Eliz. Dier 208; fore if a bay ly of a m.innor who uſed to receive the rents of the tenants, purchafe the mannor, 
| oKer's caſe ubi ſupra. and the tenants having no norice of the purchaſe, continue the payment of the rents to him, 


this is no attorneinent. So if the lord levie a fine of the ſeigniorie, and by fine take backe an 
eſtate in fee, the tenant continueth the payment of the rent to the firſt conuſor without no- 


Lib. a. Tooker's caſe ubi ſupra. tice of the fines, this is no attornement. But it is to be knowne, that there be two kinde of 


notices, Viz. a notice in deed or exprefle, whereof Littleton here ſpeaketh, when he ſaith, that 
. the tenant agreeth to the grant, and a notice in law or implied, whereof Littleton hereafter 
ſpeaketh in this chapter. 


De / grant. fait per fon ſelg nr. Here is to be ſeene when the thing granted 
is altered, what becommeth of the attornement. 

If there be lord, meſne and tenant, and the meſne grant over his meſnaltie by deed, the 
lord releaſeth to the tenant, whereby the meſnaltie is extinct, and there is a rent by ſurpluſ- 
age, an attornement to the grant of this rent ſecke is good, although the qualitie of that 
part of the rent is altered, becauſe it is altered by act in law. 

If a reverſion of two acres be granted by deed, and the leſſor before attornement levie a 


fine of one of them, and the tenant attorne to the grantee by deed, this is good for the 
Other acre, 


To] 18. F. 3. tit. Variance, 63, [4] If the 1everhon be granted of three acres, and the leſſee agree to the ſaid grant for 
22. E. g. 16. one acre, this is good for all three; and ſo it is of an attornement in law, if the reverſion of 
Tooker's cale ubi ſupra, three acres be granted, and the leſſee ſurrender one of the acres to the grantce, this attorne- 


(Poſt, 31.4.) 


— 3. Tooker's caſe ubi Srcome adire a le grantee, Se. 


nants; provides that no ſuch tenant ſhould be dama 
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ment ſhal! be good for the whole reverſion of the three acres according to the grant, 


Et le tenant agrea. Hereafter in this chapter Litileton doth teach what manner 
of tenant ſhall attorne, 


; Agrea per parol, Sc. And fo hee may, and more ſafely by his deed in wri- 
ting. 


Here is to be ſeene to what manner of gran- 
tees the attornement is good. Regularly the attornement muſt be according to the grant, 


either expreſsly or impliedly, Of the firit Littleton hath here ſpoken, 
Im- 


ged by payment of rent to any ſuch grantor or conuſor, or by breach of any 
Aren him of fuch grant by the conuſee or grantor. By the latter ſtatute it was 
rangers claiming title to T F oras, ſhould be abſolutely null and 
:rpoſes whatſoever, and that the poſſeſſion of their reſpective landlord or landlords, leſſor or leffors, ſhould 
J or conſtrued to be any wiſe changed, altered, or affected, by any ſuch attornment or attornments ; provided that 
ir contained ſhould extend to vacate or affect any attornment made purſuant to, and in conſequence of, ſome judg- 
eb ce, Or order of a court of equity, or made with the privity and conſent of the landlord or landlords, leſſor or 
+4, mort?» ee, after the mortgage is become forfeited, — Till the paſſing of theſe ſtatutes, the doctrine of attornment 
t co240u8 and abſtruſe points of the law. But theſe ſtatutes having made attornment both unneceſſary and in- 

| +111 upon it is fo uſeleſs, that Mr. Viner has inſerted nothing reſpecting it in his voluminous compilation but 
chief baron Gilbert. — Mr. Bacon has not the article Attornment in his work; and the learning and induſtry 


0n-p1vment of rent before notice 
it the wicornments of tenants to 
- intents and p 


ven Comyn have furniſhed him with little material upon it, that is not to be found either in Littleton or fir Edward 


13. Of Attornement. 


Impliedly, as if a reverſion he granted to two by deed, and the leſſee attorne to one of 
them according to the grant, this attornement is good, but not to veſt the reverſion only in 
him to whom attornement is made; but it ſhall enure to both the grantees, for that is ac- 
cording to the grant, and for that it cannot veſt the reverſion only in him to whom the attorne- 
ment is made. And ſo it is if one grantee dieth, the attornement to the ſurvivor is good, 

If the lord grant by deed his ſeigniorie to A. for life, the remainder to B. in fee, A. dieth, 
and then the tenant attorne to B. this attornement is void, becauſe it is not according to the 
grant; for then . {ſhould have a remainder without any particular eſtate, 

If a reverſion be granted to a man and a woman, they are to have moities in law ; but if 
they entermarrie and then attornement is had, they ſhall have no moities (and yet by the 

urport of the grant they are to have moines), becauſe it is by act in law. 

If a feme grant a reverſion to a man in fee, and marry with the grantee, the leſſee attorne 
to the huſband, this is a good attornement in law to the huſband | 

If a reverſion be granted by deed tothe uſe of J. S. and the leſſee hearing the deed read, or 
having notice of the contents thereof attorne to ce//uy gue uſe, this is an implied attornement 
to the grantee. 5 a 3 

If a reverſion be granted for life, the remainder in taile, the remainder in fee, the attorne- 
ment to the grantee for life ſhall enure to them in the remainder, to veſt the remainder in 

em. 

_— in thoſe caſes if the tenant ſhould ſay, that I doe attorne to the grantee for life, but 
that it ſhall not benefit any of them in remainder after his death, yet the attornement is good 
to them all ; for having attorned to the tenant for life, the law (which he cannot controll) 
doth veſt all the remainder. And of this more ſhall be ſaid hereafter in this chapter. 

Littleton here putteth five examples of an expreſſe attornement, but of them the laſt is the 
beſt, becauſe the eare is not only a witneſſe of the words, but the eye of the delivery of the 
penny, &c. and ſo there is dictum et factum. And any other words which import an agree- 
ment or ailent to the grant, doe amount to an attornement. And albeit theſe five expreſſe 
attornements be all ſet downe by Litileten, to be made to the perſon of the grantee [4], yet an 
attornement in the abſence of the grantee is ſufficient ; for if he doth agree to the grant either 
in his preſence or in his abſence, it 1s ſufficient, 


Sect, 552. 


Sect. 5 5 2. 


7 T E NM 7 2 l e fſerg- 

nior graunt le ſer- 
vice de ſon tenant à un 
home, et puis fer un 
fait portant un dar- 
reme date il granta 
meſmes les ſervices a 
un auter, et le tenant at- 
torne a le ſecond gran- 
tee, ore le dit “ grauntee 
ad les ſervices ; et co- 
ment que apres le tenant 
voile attorner a le pri- 
mer grauntee, Ceſt clere- 
ment void, Sc. 


ALSO, if the lord 
grant the ſervice of 
his tenant to one man, 


and after by his deed 


bearing a later date hee 
grant the ſame ſervices 
to another, and the te- 
nant attorne to the ſe- 
cond grantee, now the 
ſaid grantee hath the 
ſervices ; and albeit af- 
terwards the tenant will 
attorne tothe firſt gran - 


tee, this is clearely void, 
&c. 


E RE it is to be 
obſerved, that 
Littleton expreſſeth not 
what eſtate is granted, 
and very materially; 
for if the former grant 
were in fee, and the lat- 
ter grant were for life, 
and the tenant doth firſt 
attorne to the ſecond 
grantce, he cannot after 
attorne to the firſt gran- 
tee to make the fee ſimple 
pan, for that ſhould not 
according tothe grant ; 
but in that caſe the at- 
tornement to the firſt is 
countermanded. And fo 
it is if a reverſion ex- 
—_ upon an eſtate 
or life be granted to ano- 
ther in fee, and after the 


grantor before attornement confirme the eſtate of the leſſec in taile, the attornement to the 


grantee for the fee ſimple is void. 


In the ſame manner, if a reverſion upon an eſtate for 22 be granted in fee, and the leſ- 


ſor confirme the eſtate of the leſſee for life, he cannot a 
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terwards attorne. 


It 


310 
(Poſt. 313. 2s | 
Ant. 32. 3. 297. b. 296. a) 


Tooker's caſe ubi ſupra. 
11. H. 7. 13. 


20. H. 6. 7. 
(Ant. 298. a.) 


Tooker's cafe ubi ſupra, 
PI. Com. 187. 483. 
(Ant. 187. b.) 


2. R. 2. tit. Attornement 8. 
Lib. 4 f. 61. Hemling's caſe. 
(Mo. 91. coo. 2. Leo. 8.) 


Temps E. 1. Attorn. 22. 

18. E. 4.7. 

(Ant. 212. b. 312. b. 6. Rep. 6g. 
5+ Rep. Ford's caſe. 

1. Roll. Abr. 412. g. Leo. 17. 
4+ Leo. 23.) 


[+] Lib. 2. fol. 68, 69. 
ocker's caſe. 

28. H. 8. tit. Attornement Br. 40. 
(10. Rep. 52. Cro. Car. 440. 

1. Roll. Abr. 300. Dyer 298. 3.) 


(ro. Car. 284. 1. Roll. Abr. ge 
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is void, for nothing deſcended to him; and if he ſhould take, he ſhould take it as a purcha- 


(9. Rep. 84. 86 c. 564. ſor, where the heires were added but as words of limitation of the eſtate, and not to take as 
purchaſors. : 

But if the grant were by fine, then albeit the conuſor or conuſee dicth, yet the. grant is 

34. H. 6. 7. 20. H. 6. 7. good. For by fine levied the ſtate doth paſſe to the conuſce and his heires ; and the attornment 


to the conuſee or his heires at any time to make privitie to diſtraine is ſufficient. But all this 
Bracton, lib. 2. fol. 81, 82. acc. is to be taken as Littleton bees Js it, Viz, of ſuch grants as have their operation by the 

common law. For fince Lrrtle:on wrote, if a fine be levied of a ſeigniorie, &c. to another to the 
Lib. 6. ſol. 68. Sir Moyle uſe of a third perſon and his heires, he and his heires thall diſtraine without any attornment, 


Fiache's caſe. - becauſe he is in by the ſtatute of 27. H. 8. cap. 10. by transferring of the ſtate to the uſe, and 


ſo he is in by act in law. : : 
And ſo it is, and for the ſame cauſe, if a man at this day by deed indented and inrolled ac- 
(a. Cro. 193. Poſt. 321. 6 Rep. cording to the ſtatute, bargaineth and ſelleth a ſeigniorie, &c. to another, the ſeigniorie ſhall 
68.) 5 paſſe to him without any attornement; and fo it 18 of a rent, a reverſion, and a remainder, 
»7. H 8. ca. 16, do as the law is much changed, and the ancient privilege of tenants, donees, and leſſees 
Vide Sekt. $84. much altered 2 attornement fince Littleton wrote. 


(Ant. 10. b. But if the conuſee of a fine before any attornement by deed indented and inrolled, bar. 

Post. 2 1. b. gaineth and ſelleth the ſeigniorie to another, the bargainee ſhall not diſtraine, becauſe the bar. 

5. R 11) gainor could not diſtraine. If fic de fimilibus ; for nemo potiſt plus juris ad alrum transferre quam 

Lib. 6 * 97 ipſe abet. Vide See. 149. where upon a recovery, the recoveror ſhall diſtraine and avow 

FIGS n without attornement. : ; ; 

40 F. g. 4. 24 H. 6. 8. A grant to the king, or by the king to another, is good without attornement, by his pre- 

6. E. 412 rogative. 

(Pit, 914. b. 5 

5 Aitornement eſt nul auter en ect, &c. It is to be underſtood that there be 
1. R Alton Wood's caſe. two kinde of attornements, viz. an attoruement in deed or expreſſe, and an attornement in 

8. Rev. 89. law or implicite. Of attornement un or in deed Littleton ſpeaketh here, and of attorne- 

1. rin mY ous ment in law heſpeaketh after in this chapter. And to both theſe kinds of attornements there is 

1. C10. 441. 


| 
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ſupra, 


void t. 


, an incident inſeparable, that is, that the tenant hath notice of the grant ; for (an attornement 
Jones. g76-) being an agreement or conſent to the graut, &c.) he cannot agree or conſent to that which 
Lis, 2. fol 69. b. Tooker's caſe. he knoweth not. And the uſuall pleading is, to which grant the tenant attorned. And there- 
Elz. Der 202. fore if a bayly of a minnor who uſed to reccive the rents of the tenants, purchaſe the mannor, 
er's caſe ubi ſupra. and the tenants having no notice of the purchaſe, continue the payment of the rents to him, 
this is no attornement. So if the lord levie a fine of the ſeigniorie, and by fine take backe an 
eſtate in fee, the tenant continueth the payment of the rent to the firſt conuſor without no- 
Lib. 2. Tooker's caſe ubi ſupra. tice of the fines, this is no attornement. But it is to be knowne, that there be two kinde of 
notices, viz. a notice in deed or expreſſe, whereof Littleton here ſpeaketh, when he faith, that 
the tenant agreeth to the grant, and a notice in law or implied, whereof Littleton hereafter 

ſpeaketh in this chapter, 


Del grant fait per ſon ſeignior. Here is to be ſeene when the thing granted 
is altered, what becommeth of the attornement. 

If there be lord, meſne and tenant, and the meſne grant over his meſnaltie by deed, the 
lord releaſeth to the tenant, whereby the meſnaltie is extinct, and there is a rent by ſurpluſ- 
age, an attornement to the grant of this rent ſecke is good, although the qualitie of that 
part of the rent is altered, becauſe it is altered by act in law. 

If a reverſion of two acres be granted by deed, and the leſſor before attornement levie a 
fine of one of them, and the tenant attorne to the grantee by deed, this is good for the 
other acre, 

: i fa] If the reverſion be granted of three acres, and the leſſee agree to the ſaid t for 
[0] = + *. Toon to Ys. bong this is good for Al three; and ſo it is of an attornement 4 law, if the — of 
Tooker's cafe ubi ſupra. three acres be granted, and the leſſee ſurrender one of the acres to the grantee, this attorne- 
(Polt. 314. ment ſhal! be good for the whole reverſion of the three acres according to the grant, 


Et le tenant agrea. Hereafter in this chapter Liuleton doth teach what manner 
of tenant ſhall attorne, 


Agrea per parol, Sc. And ſo hee may, and more ſafely by his deed in wri- 
ung, 


39. H. 6. 3. Tooker's caſe ubi Sicome adire a le grantee, Sc. Here is to be ſcene to what manner of gran- 


tees the attornement is good. Regularly the 'attornement muſt be according to the grant, 
either expreſsly or impliedly. Of the firit Littleton hath here ſpoken, 


Im- 


24 


t0n.nts z provided that no ſuch tenant ſhould be damaged by payment of rent to any ſuch grantor or conuſor, or by breach of any 
con4:100 for non-payment of rent before notice given him 1 uch grant by the conuſee or grantor. By the latter ſtatute it was 
enaticd, that the zrrornments of eniants ü Tanger Claiming ae de Ur- etre of Weir Endförde, ſhould be abſolutely null and 
intents and parpoſes whatſoever, and that the poſſeſſion of their reſpective landlord or landlords, leſſor or leſſors, ſhould 

4 or conſtrned to be any wife changed, altered, or affected, by any ſuch attornment or attornments ; provided that 
Motte there contamed ſhould extend to vacate or affect any attornment made purſuant to, and in conſequence of, ſome judg- 
Ment a! '1, o7 decree, or order of a court of equity, or made with the privity and conſent of the landlord or landlords, leſſor or 
„ or tO any wortgagee, after the mortgage is become forfeited, —Till the paſſing of theſe ſtatutes, the doctrine of attornment 
wi one © the moſt copious and abſtruſe points of the law. But theſe ſtatutes having made attornment both unneceſſary and in- 
Operative, the earning upon it is fo uſeleſs, that Mr. Viner has inſerted nothing reſpeCting it in his voluminous compilation but 
chief baron Gilbert, — Mr. Bacon has not the article Attornment in his work; and the learning and induſtry 
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2 In Comyn have furniſhed him with little material upon it, that is not to be found either in Littleton or fir Edward 
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Lib. 3. Of Attornement. 


Impliedly, as if a reverſion be granted to two by deed, and the leſſee attorne to one of 
them according to the grant, this attornement is good, but not to veſt the reverſion only in 
him to whom attornement is made; but it ſhall enure to both the grantees, for that is ac- 
cording to the grant, and for that it cannot veſt the reverſion only in him to whom the attorne- 
ment is made. And ſo it is if one grantee dieth, the attornement to the ſurvivor is good. 

If the lord grant by deed his ſeigniorie to A. for life, the remainder to B. in fee, A. dieth, 
and then the tenant attorne to B. this attornement is void, becauſe it is not according to the 

rant; for then B. ſhould have a remainder without any particular eſtate, 

If a reverſion be granted to a man and a woman, they are to have moities in law ; but if 
they entermarrie and then attornement is had, they ſhall have no moities (and yet by the 
purport of the grant they are to have moities), becauſe it is by act in law. 

Ia feme grant a reverſion to a man in fee, and marry with the grantee, the leſſee attorne 
to the huſband, this is a good attornement in law to the huſband | 

If a reverſion be granted by deed to the uſe of J. S. and the leſſee hearing the deed read, or 
having notice of the contents thereof attorne to ce/fuy que wſe, this is an implied attornement 
to the grantee. 3 

If a reverſion be granted for life, the remainder in taile, the remainder in fee, the attorne- 
ment to the grantee for life ſhall enure to them in the remainder, to veſt the remainder in 

em. 

* in thoſe caſes if the tenant ſhould ſay, that I doe attorne to the grantee for life, but 
that it ſhall not benefit any of them in remainder after his death, yet the attornement is good 
to them all ; for having attorned to the tenant for life, the law (which he cannot control) 
doth veſt all the remainder. And of this more ſhall be ſaid hereafter in this chapter. 

Littleton here putteth five examples of an expreſſe attornement, but of them the laſt is the 
beſt, becauſe the care 1s not only a witneſſe of the words, but the eye of the delivery of the 
penny, &c. and fo there is diftum et fadtum. And any other words which import an agree- 
ment or ailent to the grant, doe amount to an attornement. And albeit theſe five expreſſe 
attornements be all ſet downe by Liitleten, to be made to the perſon of the grantee [6], yet an 
attornement in the abſence of the grantee is ſufficient ; for if he doth agree to the grant either 
in his preſence or in his abſence, it is ſufficient, 


Sect. 552. 


Sect. 552. 


17 T E M, 7 2 l e ferg — 

nior graunt le ſer- 
vice de ſon tenant à un 
home, et puis per un 
fait portant un dar- 
reme date il granta 
meſmes les ſervices a 
un auter, et le tenant at- 
torne a le ſecond gran- 
tee, ore le dit * grauntee 
ad les ſervices ; et co- 
ment que apres le tenant 
voile attorner a le pri- 
mer grauntee, Ceſt clere- 
ment void, &c. 


ALSO, if the lord 

grant the ſervice of 
his tenant to one man, 
and after by his deed 
bearing a later date hee 
grant the ſame ſervices 
to another, and the te- 
nant attorne to the ſe- 
cond grantee, now the 
ſaid grantee hath the 
ſervices; and albeit af- 
terwards the tenant will 
attorne tothe firſt gran - 


tee, thisis clearely void, 
&c. 


E RE it is to be 
obſerved, that 
Littleton expreſſeth not 
what eſtate is granted, 
and very materially; 
for if the former grant 
were in fee, and the lat- 
ter grant were for life, 
and the tenant doth firſt 
attorne to the ſecond 
grantee, he cannot after 
attorne to the firſt gran- 
tee tomake the fee . 
— for that ſhould not 
according to the grant; 
but in that caſe the at- 
tornement to the firſt is 
countermanded. And ſo 
it is if a reverſion ex- 
ctant upon an eſtate 
or life be granted to ano- 
ther in fee, and after the 


grantor before attornement confirme the eſtate of the leſlec in taile, the attornement to the 


grantee for the fee ſimple is void, 
In the ſame manner, if a rever 


ſor confirme the eſtate of the leſſee for life, he cannot 


® dit=ſecond, L. and M. and Roh. 


ſion upon an eſtate for yeeres be granted in fee, and the leſ- 
terwards attorne. 


It 
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Poſt. 1g. 2. 
2 2 b. 296. a) 


Tooker's caſe ubi ſupra» 
11. H. 7. 18. 


20. H. 6. 7. 
(Ant. 298. a.) 


Tooker's caſe ubi ſupra, 
Pl. Com. 187. 483. 
(Ant. 187. b.) 


2. R. 2. tit. Attornement 8, 
Lib. 4 f. 61. Hemling's caſe. 
(Mo. 91. con. 2. Leo. 68.) 


Temps E. 1. Attorn. 22. 

18. E. 4. 7. 

(Ant. 212. b. 312. b. 6. Rep. 6g. 
5. Rep. Ford's caſe. 

1. Roll. Abr. 412. g. Leo. 17. 
4+ Leo. 23.) 


[4] Lib. 2. fol. 68, 89. 
ocker's caſe. 

28. H. 8. tit. Attornement Br. 40, 
(10. Rep. 52. Cro. Car. 440. 

1. Roll. Abr. 300. Dyer 298. a.) 


(Cro. Car. 284. 1. Roll. Abr. N 
Aut. 296. a 25 


Lib. 3. Cap. 10. Of Attornement. Sect. 5 5 3. 


11. H. 7. 19. 2. R. 2. ubi ſupra. Tf a feme ſole maketh a leaſe for life or yeares, reſerving a rent, and granteth the reverſion 
in fee, and taketh huſband, this is a countermand of the attornement. 
F. g. Eliz. Bendloes. Hemling's Where our author putteth his caſe of the whole reverſion, if two coparceners bee of a 


oy 01 = — reverſion, and one of them granteth her moity by fine, the conuſee ſhall have a guid juris 
* clamat for the moitie. : 
11. H. 9. 12. It in the caſe that our author here putteth of ſeverall grantees, if the tenant attorne to 


both of them, the attornement is void, becauſe it is not according to the grant. If a rever- 
ſion be granted for life, and after it is granted to the ſame grantee for yeares, and the leſſee 
attorneth to both grants, it is void for the incertaintie : @ multo fortiori, if the lord by one 
deed grant his ſeigniorie to 7. biſhop of London and to his heires, and by another deed to J. 
biſhop of London and to his ſucceſſors, and the tenant attorne to both grants, the attornement 

(Ant. 190. a. Mo. 84.} is void; for albeit the grantee be but one, yet he hath ſeverall capacities, and the grants are 
ſeverall, and the attornement is not according to cither of the grants. 

But if A. grant the reverſion of B/ack- Acre or White- Acre, and the leſſee attorne to the 
grant, and after the grantee maketh his election, this attornement is good ; for albeit the ſtate 
was incertaine, yet he attorned to the grant in ſuch ſort as it was made: and fo note a di- 
verſity betweene one grant and ſeverall grants, and obſerve in this caſe an attornement good 
in expectation, and yet nothing paſſed at the time of the attornement, but by the election 
ſubſequent, 


Sect. 553. 


Temps E. 2. Attornement. ER-E it is to bee ob- TT. EM, 2 bome fort ALSO, if a man bee 


48. E. g. 15. ſerved, that when a 2 
(Si4. 2 f. . 373. Ant.#63.4. man naketh 4 feoffinent - ene de BN man- ſeiſed of a man- 
ei Leo. 298.) WE of a mannor, the ſervices gor, quel mannor eſt nor, which mannor is 


ci yrs parcel en demgfae, et parcell in demeſne, 


freeholders doe attorne ; and parcel en ſervice, Fil and parcell in ſervice, 


when they doe attorne, the gie aliener cel man- if hee will alien this 
attornement ſhall have rela- 


tion to ſome 23 and nor a un auter, il co- mannor to another, it 


— to N or 2 the Vent que per force behooveth that by 
attornement bee made many . . | . 
yeares after the feoffment, yet del alienation, gue force of the aliena- 


It ſhall have relation to make Fouts les tenants que tion, all the tenants 
it paſſe out of the feoftor teignont del alienor which hold of the ali- 
ab initio even by the hverie r 

upon the feoffment, but not to come de ſor mannor * enor as of his mannor 


charge the tenants with an) attornerent al alience, doe attorne to the 
meane arrerages, or for waſte 


in the meane time, or the like. ON auterment les fer — alienee, or other wiſe 


whe 2 of mo _ vices demurront con- the ſervices remaine 
nted t Ee . 0 . 5 
granted ton allen by ü katana, en Jae. continually in the 


— 
—— — 


* . Abr. 394, 395» on » made denizen, _ A or, forpriſe tenants alienor, ſaving the te 
o. 482. b. 483. a. then the attornement is made f . 4 1 4 
0 „ volunt ; car il ne nants at will; for it 


ſhall have the land : for as to Geſoigne que tenants needeth not that te- 


the eſtate betweene the par- 1 
er . ; a volunt atturnent nants at will doe at- 


1 ieitio. (1) fur tiel alienation, torne upon ſuch alie- 
1 47. If a man plead a feoffment Se. 1 nation, &c. 
34. E. g. Deuble plea. 2 ug of a mannor, hee need not 


42. Afl. p. 6. 43. Aff. p. 20. plead an attornement of the tenants ; but (if it be materiall) it muſt be denied or pleaded of 
30. E. 3. 29. E. 3. the other ſide. ; 


_ E. 3 * quæ 8 21. And upon conſideration had of all the bookes touching this point, whether the ſervices of the 
= 1.5 . 45.10 6. 10 free holders doe paſſe, wherein there have beene three ſeverall opinions, viz. ſome have holden 
9. E. 4. 33. 1g. H. 7. 14.2, that the ſervices doe paſſe in the right by the livery as parcell of the mannor, but not to av] ⅛Ʒ 
1. H. 7. 31 without attornement, as in the caſe of the fine. And others have holden, that they both paſſe 


4 E. 6. Attornement, Br. 30. in right and in poſſeſſion to diſtreine without attornement. And the third opinion is, that 
in this caſe the ſaid ſervices paſſe neither in poſſeſſion nor in right, but untill attornement 
0 n remaine 


® Oc. added L. and M. and Roh. + Sc. added in L. and M. and Roh. pur ceo que meſmes les terres es 
tenements que ils teignont à volunte paſſont al aliene per force de ticl alienation, added in L. and M. and Roh. and in MSS. 


(1) Here the fee is ſuppoſed to veſt immediately in the grantee : but when an eſtate is granted upon a condition precedent, the 
eftate does not veſt, even by way of relation, till the performance of the condition. Plo. 482. b. 


Lib. 3. 


a tcaic for yeares or for li 


the mouth of the leſſce. 


Forſpriſè tenmt a volunt, &c. 


Of Attornement. Sect. 554, 555. 


'remaine continually in the alienor, as Littleton here holdeth. And ſo it was reſolved Paſch, Vid. Hill. 14. Enz. 
15. £l:z, betweene Braſbiteb and Barrel, according to the opinion of our author. And ] Rot. 508. in Communi Banco. 
never yet knew any of Lirtleton's caſes (albrit I have knowne many of them) to be brought 
in queſtion, but in the end the judges concurred with our author. 

d where our author 3 of the attornement of the freeholders, if the lord make g. F. 2. tit. Attornement 18. b. 


Here is imp'ied tenant at will or by copie of 


court roll according to the cuſtome of the mannof, ſo as the freehold and inheritance both of 


lands in the hands of tenant at will by the common law or b 
right and in poſſeſſion without any attornement. 


ITEM. / forent ſeignior 
et tenant, et le te- 
nant leſſa la terre a un 
auter pur terme de vie, 
ou dona la terre en le 
taile ſavant le rever- 
fron a luy, Sc. jj le 
ſeignior en til cas 
granta ſon ſeigniory a 
un auter, il covient que 
celuy en le 
atturna al grauntee, 
et nemy le tenant a 
terme de vie, ou le te- 
nant en le taile, pur ceo 
gue en ceſt cas celuy en 
Je reverſion eſt tenant 
ſeignior, et nemy 
le tenant à terme de 
vie, ne le tenant en le 
ta:le. | 


reverſion 


„ 


| A LSO, if there bee 


lordand tenant, and 
the tenant letteth the 
land to another for term 
of life, or giveth the 
land in taile ſaving the 
reverhon to himſelfe, 
&c. if the lord in ſuch 
caſe grant his ſeigniory 
to another, it behoveth 
that hee in the reverſion 
attorne to the grantee, 
and not the tenant for 
terme of life, or the te- 
nant in taile, becauſe 
that in this caſe he in 
the reverſion is tenant 
to the lord, and not 
the tenant for terme of 
life, nor the tenant in 
taile. 


Sect. 556. 


y cuſtome ſhall paſſe both in 


OR it is a maxime (8. Rep. 42:) 


in law, that no 
man ſhall attorne to any 
grant of any ſeigniorie, 
rent ſervice, reverſion 
or remainder, but he 
that is immediately pri- 
vie to the grantor; and 
becauſe in this caſe there 
is no privitie betweene 
the lord and the tenant 
for life, or donee in taile, 
but only betweene the 
lord and him in the re- 
verſion; for in this caſe 
the attornement of him 
in the reverſion only is 


good. 


Savant le re- 
verſion a luy, Sc. 


That 1s to fay, without 
limitation of any re- 
mainder over ; and this 
is but to make his opi- 
nion plaine as to the 
point that he putteth 
It, 


N meſme le manner eft lou N the ſame manner is it where 


font ſergmour, meſne et te- 
nant, % le ſeigniour voile 
granter les ſervices del meſne, 
coment que il ne fait aſcun men- 
tion en fon grant del meſne, un- 
core il covient que le meſne at- 
turna, + &c. et nemy le tenant 


there are 


* ct, L. and M. and Roh, 


7 0 


lord, meſne and 


tenant, if the lord will grant 
the ſervices of the meſne, al- 
beit hee maketh no mention in 
his grant of the meſne, yet the 
meſne ought to attorne, &c. and 
not the tenant peravaile, &c. 


Per- 


+ Sc. not in L. and M. nor Roti. 


(1) For the diſſerence between ſeiſin and attornement, ſee Brediman's caſe, 6. Rep. 36. b. 


$1. E. 3. 47. 
Vid. Lu. Se. 349. & 556. 
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of a mannor, and the freeholders attorne to the leſſee, if after 19. E. 2. ib d. 19. 
the reverſion of the mannor be granted, the attornement of the leſlee for yeares or life ſhall 
binde the frecholders: for by their former attornement, they have put the attornement into 


5. II. 3. 12. b. 


| 


E232 / ons > 


—— — 
—— . — ꝗg,̃ꝗ Q — —ẽ — — 


—— — . AA * 


—— 4 2 — j — 


[ 
| 
| 
. 
ö 
| 
1 


— — 


— 


Lib. 3. 


(6. Rep. 59- 2.) 


21. H. 6. 9. b. | 


(2. Rep. 67.) 


(6. Rep. 39. 8.) 


(1. Leon. 265. a.) 


46. E. g. 27. 2-H.6. 9. 
Vi. Lit. Sc&. 549+ & 553+ 


Cap. 10. 


Of Attornement. 


peravaile, &c. pur ceo que le for that the meſne is tenant unto 
meſne eft tenant a luy, &c. | 


him, &c. 


Sect. 586, 


This ſtandeth upon the ſame reaſon that the next precedent caſe did. 


ERE is to be obſerved 

a diverſitie betweene a 
rent ſervice and a rent charge, 
or a rent ſecke; for as to 
the rent ſervice, no man (as 
hath beene ſaid) can attorne, 
but he that is privie; ſo in 
caſe of a rent charge, it be- 
hooveth that the tenant of the 
freehold doth attorne to the 
grantee, without reſpect of 
any privitie. And therefore 
the diſſeiſor onely, in the caſe 
of a grant of a rent charge, 
ſhall attorne, becauſe he is 
(as Littleton ſaith) tenant of 
the freehold ; butin caſe of a 
grant of a rent ſervice, the 
attornement of a difleiſce ſut- 
ficeth, 


If there be lord and te- 
nant by homage, fealtie, and 
rent, the tenant is diſſeiſed, 
the lord granteth the rent to 
another, the difleifee attor- 
neth, this is void: but if he 
had granted over his whole 
ſeigmorie, the attornement 
had beene good ; and the rea- 
ſon of this diverſitie is here 
given 1 our author, for that 
when the rent was granted 


Sect. 5 56. 


ES auterment 
% lou certaine 
terre eft charge d'un 
rent charge ou rent 
ſeck; car en tiel caſe 
fe celuy que ad le rent 
charge ceo grant @ 
un auter, il covient que 
le tenant del frankte- 
nement atturna al 
rantee, pur ceo que 
e franktenement eſt 
charge ove le rent, &c. 
Et en rent charge nul 
avowrie doit eftire fait 
fur aſcun perſon pur 
le diſtreſſe priſe, &c. 
mes il avowera le priſe 
bone et droiturel, come 
en terres ou tenements 
; charges a ſon di- 
reſſe, &c. 


BUT otherwiſe it is 
wherecertaineland 
ischargedwith a rent- 
charge or rent ſecke; 
for in ſuch caſe if he 
which hath the rent- 
charge grant this to 
another, it behooveth 
that the tenant of the 
freehold attorn to the 
grantee, for that the 
freehold is charged 
with the rent, &c. 
And in a rent- charge 
no avowrie ought to 
be made. upon an 
perſon for the diſtreſſs 
taken, &c. but hee 
ſhall avow the priſel 
to bee good and right- 
full, as in lands or te- 
nements ſo charged 
with his diſtreſle, &c. 


onely, it paſſed as a rent ſecke, and conſequently the diſſeiſor being terre- tenant, muſt at- 
torne. But when the ſeigniorie is granted, then the difleiſce in reſpect of the privitie may 


attorne. 


Covient que le tenant del franketenement, &c. And therefore if the tenant 


of the land charged with a rent charge or a rent ſecke make a leaſe for life, and he that hath 
the rent charge or rent ſecke granteth it over, the tenant for life ſhall attorne, for he is te- 
nant of the freehold, according to the exprefle ſaying of our author, and (as hath beene ſaid) 
there needeth no privitie. 

And it was holden by Dyer chiefe juſtice of the court of common pleas, and Mounſon 
juſtice, in the argument of Bracehridge's caſe'aboveſaid, and not denied, that if he that hath 
a rent charge granteth it over for life, and the tenant of the land attorne thereunto, and after 
he granteth the reverſion of the rent charge, that the grantee for life may attorne alone; and 
that theſe words of Lztleton are to be underſtood when a rent charge or rent ſecke is granted 
in poſſeſſion : and therewith agreeth 46. E. 3. where it appeareth, that the guid juris clamat, 
in that caſe, did lie againſt the grantee for life. 

A man maketh a leaſe for life, and after grants to A. a rent charge out of the reverſion, 
A. granteth the rent over, he in the reverſion muſt attorne, and not the tenant of the freehold; 
for that the freehold is not charged with the rent ; for a releaſe made to him by the grantee 


doth not extinguiſh the rent. And J ittleton is to be underſtood, that the tenant of the free- 
hold muſt atturne when the freehold is charged. ; 


Kt 


Lib. 3. 


This is the reaſon that Luzleron giveth of the difference 


Of Attornement. 


eene the rent ſervice and the 


rent charge. Now it may bee ſaid, that this reaſon is taken away by the ſtatute of 
21. H. 8. for by that ſtatute the lord needs not avow for any rent or ſervice upon any perſon 21. H. 8. cap. 19. 


in certaine ; and then by Littleton's reaſon there needeth no privitie to the attornement of a Vide 


ſeigniorie ; for (ſay they) cefſante cauſe wel ratione legis, ceſſat lex, as at the common law no 
2 grantable of a ſtranger to an avowrie ; becauſe the avowrie was made of a certaine 
2 but now the avowrie being made by the ſaid act of 21. H. 8. _ no perſon, there- 


re the reaſon of the law being changed, the law itſelfe is alſo chang 


; and conſequently 


in an avowrie according to that act, aid ſhall be granted of any man, and the like in man 
other caſes ; which caſe is granted to be good law: but albeit the lord (as hath beene mic) 
may take benefit of the ſtatute, yet may he avow ſtill at kis election upon the perſon of his 
tenant, And albeit the manner of the avowrie be altered, yet the privitie (which is the 
true cauſe of the ſaid difference) remaineth ſtill as to an attornement. 


Rent charge, &c. Itis to be obſerved, to what kinde of inheritances being granted, 
0 


an attornement is requiſite. 


And in this chapter Littleton ſpeaketh of five. Firſt; 


a ſeig- 


niorie, rent ſervice, &c. Secondly, of a rent charge. Thirdly, of a rent ſecke. And here- | 
after in this chapter of two more, viz. of a reverſion and remainder of lands; for the tenant 21. H. 7. t. 
ſhall never need to attorne but where there 1s tenure, attendance, remainder, or payment (1. Roll. Abr. 292, 293.) 


of a rent out of land. And therefore if an annuitie, common of paſture, common of eſtove 
or the like, be granted for life or yeeres, &c. the reverſion may be granted without any at- 
albeit ſometimes in ſome of theſe caſes; or the like, an attornement be 


tornement ; an 


pleaded, yet it is ſurpluſage, and more than needeth, becauſe in none of them there is any 
tenure, attendance, remainder, or payment out of land, 


Sect. 55 


JITE M. f foit ſeignior et 

tenant, et le tenant leſſa ſon 
tenement a un auter pur terme de 
vie, le remainder a un auter en fee, 
et puis le ſeignior granta les ſer- 
vices a un auter, &c. et le tenant 
a terme de vie attorna, ceo eft aſ- 
ſets bone, pur ceo que le tenant a 
terme de vie eft tenaunt en cet 
caſe al ſeignior, c. et celuy en le 
remainder ne poit eftre dit tenant 
al ſeignior quant a cel entent, for ſ= 


gue apres la mort le tenant a terme 


de vie: uncore en ceſt caſe ft celuy 
en le remainder moruſt ſans heire, 
te ſeignior avera le remainder per 
voy d eſcheate, pur ceo que coment 
que le ſeignior en tie] cas * covient 
d avower ſur le tenant a terme de 
vie, Sc. uncore tout PFentier tene- 
ment, quant a touts les eftates de 
franktenement ou de fee fimple, ou 
auterment, &c. en tiel cas ſont 


enſemble tenus de le fergnior, Sc. 


ALSO, if there be lord and te- 
nant, and the tenant letteth his 
tenement to another for terme of 
life, the remainder to another in 
fee, and after the lord grant the 
ſervices to another, &c. and the 
tenant for life attorne, this is 
enough, for that the tenant for life 
is tenant in this caſe to the lord; 
&c. and he in the remainder can- 
not be ſaid to be tenant to the 
lord, as to this intent, untill after 
the death of the tenant for life: yet 
in this caſe if hee in the remainder 
dieth without heire, the lord ſhall 
have the remainder by way of eſ- 
cheat, becauſe that albeit the lord 
in ſuch caſe ought to avow upon 
the tenant for Tife, &c. yet the 
whole entire tenement, as to 
all the eſtates of the freehold or 
of fee ſimple, or otherwiſe, &c. 


in ſuch caſe are together holden 
of the lord, &c. 


* covieut d'avowerw=d\avowera, L. and M. and Roh. 


SeCt. 5 57. 


Et en rent charge nul avawrie doit eftre fait fur aſcun perſon, Gc. 
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Sect. 434. 


27. H. g. 4. b. 


(Doc. Plac. 23 26.) 


1. H. 5. 1. 37. Aſſ. 14. 
N 36. Aſſ. pl. 3. 31. H. 8. 
tit. Attornement Br. 39 
(Ant. 30g. b.) 


— 


— 


Lib. 3. 


15. E. 3. Attorn. 10. 12. E. 4. 4. 
18. H. 6. 2. 9. E. 2. tit. At- 
torn. 18. 18 E. 4. 7. Temps 

E. 1. Attorn. 22. Vide Sect. 580. 


3. Rep. 66. Ant. 310. a. 
olt. 320. b.) 


(9. Rep. 134 b. Ant. 280. a.) 


3. H. 6. 1. Old Tenures 107. 


8 15. E. 4. 1 . a. 
1. Leon. 225.) 


M. 3. H. 6. 1. 


3. E. z. 48. 15+ E. 3. Attorne- 


ment, 11. 
(6. Rep. 63- wh Rep. 85. : 
2. Roll. Abr. 424.) 


Cap. 10. 


Of Attornement. 


de faire a- But not to make avowrie upon 
vowrie ſur eux touts. enſemble, them all together. M. 3. H. 6. 
M. 3. H. 6. | 


SeEt. 558. 


* Mes nemy 


ET te tenant a terme de vie attorna, &c. For he that is (as hath beene ſaid) 

privie and immediately tenant to the lord muſt attorne; and that is in this caſe : the 
tenant for life, and fo of the other fide if a ſeigniorie be granted to one for life, the remainder 
to another in fee, the attornement to the tenant for lif is an attornement to the remain- 
der alſo; unleſſe it be that they in the remainder ought to have acquitall, or other privi- 
lege (whereof they ſhould be prejudiced) ; and then aibeit an attornement be had to the te- 
nant for life, and he acknowledge the acquitall, &c. br after his deceaſe, he in remainder 
ſhall not diſtreyne untill he acknowledge the acquitall, notwithſtanding the attornement of 
the tenant for life. | 


Avera le remainder per voy d eſcheat. For the remainder is holden of the 
lord, but not immediately holden ; and in this caſe, by the eſcheat of the remainder the 


ſeigniorie is extinct; for the fee ſimple of the ſcigniorie being extinct, there cannot re- 
maine a particular eſtate for life thereof, in reſpect of the tenure and atrendance over; and of 


fee ; 


this opinion is Littleton [a] himſelſe in our bookes. But otherwiſe it is of a rent charge in 
Ge if that be granted for life and after he in the reverſion purchaſe the land, ſo as the 


reverſion cf the rent charge is extinct, yet the grantee for life ſhall enjoy the rent during his 
life, for there is no tenure or attendance in this caſe. 


Mes nemy di jaire avowrie, &c. This is added to Littleton, but it is conſonant 


to law, and the authoritie truly cited. 


Set. 558. 


ZTEM, , foit ſeignior et te- 

nant, et le tenant leſſa les te- 
nements a un feme pur terme de 
vie, le remainder ouſter en fee, et 
la feme prent baron, et puis le 
ſeignior granta les ſervices, &c. 


a le baron et ſes heires ; en ceſt 


caſe le ſervice eft mis en ſuſpence 
durant le coverture. Mes fi la 
eme devie vivant le baron, le 
baron et ſes heires averont le 
rent ae ceux en le remainder, &c. 
Et en ceo caſe il ne beſoigne aſcun 
attornement per parol, Sc. pur 
ceo que le baron que doit attorne, 


accepta le fait del graunt de les 


ſervices, &c. le quel acceptance 
eſt un attornment en la ley. 


h ALSO, if there be lord and te- 
nant, and the tenant letteth 


the tenements to a woman for life, 


the remainder over in fee, and the 
woman taketh huſband, and after 
the lord grant the ſervices, &c. 
to the huſband and his heires ; in 


this caſe the ſervice is put in ſuſ- 


pence during the coverture. But if 
the wife die living the huſband, 
the huſband and his heires ſhall 
have the rent of them in the re- 
mainder, &c. And in this caſe there 
needeth no-attornement by parol, 
&c. for that the huſband which 
ought to attorne, accepted the 
deed of grant of the ſervices, &c. 
the which acceptance is an attorn- 
ment 1n the law. 


LE quel acceptance eft un attornement en la ley, Sc. T,inttuon having 
ſpoken (as hath beene faid) of attornements in deed, or expreſſe, now commeth to 


ſpeake of attornements in law, or implied; and having before ſet downe five expreſſe at- 


- tornements in deed, doth in this chapter enumerate ſeven attornments in law. Here it is 


to be underſtood, that the expreſſe attornement of the huſband will binde the wife after the 
| coverture, 


* This paragraph not in L, and M, nor Roh. 


Lib. 3. 


Of Attornement. Sec. 559, 560. 


coverture, and in as much as this acceptance of the grant is an attornement in law, without 44. E. 3. tit. Fines 37. 
a word of attornement the ſeigniorie ſhall paſſe. And this is the firſt example that Littleton 
utteth of an attornement in law, which amounteth to an expreſſe attornement, for that it 


is an agreement to the grant. 


If the lord grant his ſeigniorie to the tenant of the land, and to a ſtranger, and the te- 
nant accept the deed, this acceptance is a good attornement to extinguiſh the one moitie, 
and to veſt the other moitie iu the grantee, as hath beene ſaid, | | 


Sect. 


FN meſine le manner eft, fi ſoyent 

ſeignior et tenant, et le tenant 
prent feme, et puis le ſeignior 
granta les ſervices a la feme et ſes 
heires, et le baron accepta le 
fait ; en ceſt cas apres la mort le 
baron, la feme et ſes heires ave- 
ront les ſervices, &c. car 70 le 
acceptance del fait per le baron, 
ceo eft bone attornement, &c. co- 
ment que durant le coverture les 


ſervices ſont mis en ſuſpence, &c. 


H 


ſtandeth upon the former reaſon. 


ERE is the ſecond example that Liezleton putteth of an attornement in law, 


559+ 


JN the fame manner is it, if 

there be lord and tenant, and 
the tenant taketh wife, and after 
the lord grant his ſervices to the 
wife and his heires, and the huſ- 
band accepteth the deed ; in this 
caſe after the death of the huſband 
the wife and her heires ſhall have 
the ſervices, &c. for by the ac- 
ceptance of the deed by the huſ- 


band, this is a good attornement, 


&c. albeitduring thecoverturethe 
ſervices ſhall be put in ſuſpence, 
&c. | 


and 


Son? miſe en ſuſpence. Suſpence commeth of /uſpendeo, and in legall underſtand- 
ing is taken when a ſeigniorie, rent, profit apprender, &c. by reaſon of unitie of poſſeſſion 
of the ſeigniorie, rent, &c. and of the land out of which they iſſue, are not zz e for a time, 
et tunc dormiunt, but may be revived or awaked, And they are ſaid to be extinguiſhed when 
they are gone for ever, et tunc moriuntur, and can never be revived ; that is, when one man 
hath as high and perdurable an eſtate in the one as in the other. 


Sect. 


560, 


ERE is the third cafe 


ITEM, . foyent 


ſeignior et tenant, 
et le tenant granta 
les tenements a un 
bome pur terme de ſa 
vie, le remainder a 
un auter en fee, fi le 
ſeignior granta les 
fervices a le tenant a 
terme de vie en fee, en 


ceſt cas le tenant a 


ALSO, if there be 

lord and tenant, 
and the tenant grant 
the tenements toa man 
for terme of his life, 
the remainder to ano- 
ther in fee, if the lord 
grant the ſervices to 
the tenant for life in 
fee, in this caſe the te- 
nant for terme of life 


* del fait per not in L. and M. nor Roh. 
7 


that Litileton putteth of 

an attornement in law. And 
it is to bee obſerved, that albeit 
a grant, as hath beene ſaid, may 
enure by way of releaſe, and a 
releaſe to the tenant for life 
doth worke an abſolute ex- 
tinguiſhment, whercof he in 
the remainder ſhall take be- 
nefit, yet the law ſhall never 
make any conſtruction againſt 
the purport of the grant to 
the prejudice of any, or againſt 
the meaning of the . as 
ere 


11. E. 4. 4. 
(1. Roll. Abr. gog) 
(Ant, 280. a. 301. 310.) 


(. Roll. Abr. 938, 939, 94.) 


( 2 148. b.) 
Rep. 32. 
(Cro. 3 9 


(Siderf, 23.) 


+ en fee not in L. and M. nor Roh. 
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Lib. 3. 


(Ant. 279.) 


* 


* [- texant a terme de Ve, not in L. and M. nor Roh. 


here it ſhould; for if by con- 
ſtruction it ſhould enure to a 
releaſe, the heires of the te- 
nant for life ſhould be diſhe- 
rited of the rent; and there- 
fore Lizleton here ſaith, that 
the heires of the grantee ſhall 
have the ſeigniorie after his 
death. And here 1s an at- 
tornement in law to a grant 
ſuſpended that cannot take 
effect in the grantee ſo lon 


as he liveth, but ſhall take ef- 


fect in his heires by deſcent ; 
for the inheritance of the ſeig- 
niorie was in the tenant for 
life, and the ſuſpenſion onely 
duting his lits, 


IE S lou le tenant ad cy grand 
et haut eftate en les tene- 
ments ſicome le feignior ad en 


Cap. 10. Of Attornement. Sect. $61, 562. 


terme de vie ad fee 
en les ſervices; mes 
les ſervices ſont mis 
en Juſpence durant ſa 
vie. Mes les heres 
* le tenant a terme de 
vie averont les ſervices 
apres + fon. deceaſe, 
Sc. Et en ceſt cas il ne 
beſoigney altornement; 
car per l acceptance 
del fait de celuy que 
doit attourner, Sc. eſt 
ceo attournement de luy 


meſine . 
Sect. 56 1. 


le ſeigntory ; en liel caſe, f le ſeigniory; 


eignior graunta les ſervices grant the ſervices to the tenant in 


al tenant en ſce, ceo urera per 
voy d'extingutſhment. Cauſa patet. 


hath a fee in the ſer- 
vices; but the ſervices 
are put in ſuſpence du- 
ring his life. But the 
heires of the tenant 
for life ſhall have the 
ſervices after his de- 
ceaſe, &c. And in this 
caſe there needeth no 
attornement; for by 
the acceptance of the 
deed by him which 
ought to attorne, &c. 
this is an attornement 


of it ſelfe. 


BUT where the tenant hath as 
great and as high eſtate in the 
tenements as the lord hath in the 


in ſuch caſe, if the lord 


ee, this ſhall enure by way of 
extinguiſhment. Cauſe palet. 


HE L ittleton intendeth not onely as great and high an eſtate, but as perdurable alſo, 
as hath beene ſaid ; tor a diſſeiſor or tenant in fee upon condition hath as high and 


ERE in this caſe JTEM,/ foyent ſeig- 
nior et tenant, et 


torne, becauſe he SI le tenant fait un leas 
tenant tothe lord;andyet 
the ſeigniorie ſhall be ſuſ- home pur terme 


he in the reverſion 
of the tenaney muſt at- 


pende during the life of de 


the grantee, ecauſe hee Yr ever/ton a luy, | te 


- hath an eſtate for life in 


the tenancie, but his ſergnior grants le fetg- 


Sect. 5862. 


| great an eſtate, but not ſo perdurable an eſtate, as thalt make an extinguiſhment, 


ALSO, if there bee 


lordand tenant, and 


the tenant makethaleaſc 
to a man for terme of his 


/a vie, ſavant le life, ſaving the reverſion 


to himſelfe, if the lord 
grant the ſeigniory to 


'heires ſhall enjoy the iorie a le tenant tenant for life in fee; 


ſeigniorie by diſcent. 
Uncore il ne 


$ aſcun added IL. and M. and Roh. 


ferme de vie en fee; 
en ceſt caſe il covi- 


u not in L. nd M. nor Roh. 


in this caſe it behoveth 
that he in the rever- 


ent 


Sc. not in L, and M. nor Roh. 


5 added 3 md XI. and Roh. 


Lib. 3. 


ent que celuy en le 
reverſion attorna al 
tenant à terme de vie 
per force de cel grant, 
ou auterment le grant 
eſt voide, pur ceo que 
celuy en le revemſion 
ei tenant al ſeig nior, 
Ee. ä 
Et uncore il ne 
tiendra del tenant a 
terme de vie durant ſa 
vie. Cauſa patet. 


Of Attornement. 


ſion muſt attorne to 
the tenant for life by 
force of this grant, or 
otherwiſe the grant is 
voide, for that hee in 
the reverſion is tenant 


to the lord, &c, 
* . Yet hee ſhall 


not hold of the te- 


nant for life during 
his life. Cauſa pa- 
tet, Sc. 


tient, &c. This is added, 
and not in the originall, and is 
againſt law, and therefore to 
be rejected. 


Tenant al ſeignior, 


Sc. Here is to bee under- 
ſtood a diverſity when the 
whole eſtate in the ſeigniory 
is ſuſpended, and when but 
part of the eſtate in the ſeig- 
niory is ſuſpended. And in this 
cafe the ſeigniorie is ſuſpended 
but for terme of life ; [a] and 
therefore as to all things con- 
cerning the right it hath his 
being; but as to the poſſeſſion 
during the particular eſtate 


Sect. 563. 


ſe] 34 Aſſ. p. 1 8. 


the grantee ſhall take no bene- 
fit of it; therefore during that time he ſhall have no rent, ſervice, wardſlüp, releefe, har- 
riot, or the like, becauſe theſe belong to the poſſeſſion: but if the tenant dieth without heire, 
the tenancie ſhall eſcheat unto the grantee, for that is in the right; and yet when the ſeig- 
nioric is revived by the death of the tenant, there ſhall be wardſhip : as if the tenant marry 
with the ſeignioreffe and dieth, his heire within age, the wife ſhall have the wardſhip of the 
hcire. Alſo in the caſe that Littleton here putteth, albeit the ſeigniorie be ſuſpended but 
for life, yet ſome hold that he cannot grant it over, becauſe the grantee tooke it ſuſpended, 
and it was never in eſſe in him. But it the tenant make a leaſe for yeares or for life to the 
lord, there the lord may grant it over, becauſe the ſeigniorie was in efſe in him, and the fee 
funple of the ſcignione is not ſuſpended. But if the lord diſſeiſe the tenant, or the tenant 
enfeoffe the lord upon condition, there the whole eſtate in the ſeigniorie is ſuſpended, and 
therefore he cannot during the ſuſpenſion take benefit of apy eſcheaty or grant over his 
ſeigniorie. 


16. E. 3. tit. Voucher 88, 


3. E. g. Twong's caſe, 
(Ant. 298. b.) 


Sect. 563. 


ITEM. ii foient ſeig- ALSO, if there bee 
nior et tenant, ef lord and tenant, 
le tenant tient del and the tenant holdeth 
feignior per xx. ma- of the lord by xx. man- 
ners des ſervices, et le ner of ſervices, and the 
feignior granta ſon lord grant his ſeignio- 
ſergniory a un auter; fi ry to another; if the te- 
le tenant paya en fait nant pay in deed any 
tun parcel d aſcun de parcell of any of the ſer- 
es ſervices al graun- vices to the grantee, 
tee, ceo eft bone attorn- this is a good attorne- 
ment, de et pur touts ment, of and for all the 
les ſervices, coment que ſervices, albeit the in- 
[entent de le tenant fuit tent of the tenant was to 
dattourner  forſque de attorne but for this par- 
cel parcel, pur ceo que cell, for that the ſeig- 


4. E. 3. 55. Malman's caſes 
29. E. 3.23. 5. E. 4. 2+ 
22. Aſſ. 66. 7. H. 4. 10. 

5. H. 6. 8. per Priſott. 
Ant. 309. b.) 


ER E it appear- 
eth that an at- 
tornement being made 
for parcell, is good for 
the whole; for ſeeing 
hee hath attorned for 
art, it cannot bee void 
for that, and good it can- 
not be unleſſe it be for 
the whole : but of this 
ſufficient hath beene ſaid 
before in this chapter, 


Paya aſcun par- 
cell des ſervices. 
Here is the fourth ex- 
ample of an attornement . 5 
in law; for payment of 
any parcell of the ſer- 
vices is an agreement in 
law to the grant. 


Coment que I en- 


le feigniory eft + entier, niorie is intire, although ent del Zzenant 
coment que ils ſont di- there bee divers man- fur d'attorner, — 5 
Kid 


7 This paragraph not in L. and MI. nor Roh. + forfque un et added L. and M. and Roh. 
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(Siderf. 283. 4. Rep. 83. a.) 


20. H. 6. 

1. Rep. 101. b. 104. a. 
octor and Student 52. a, 

1. Roll. Abr. 419. 

Cro. Car. 1. 401. 

Poſt. 367. a. 

Ant. 20. 47. b. 48. b. 

2. Rep. 23. 4. Rep. 81. a. 


Dyer 4. a. 


Ant. 42. 218. 3. 217. b. 229. b. 


229. a- 1. Roll. Abr. gog.) 


48. E. 3. 24. 
juris clamat. 

4 E. 3 28, 29» 
37. H. 6. 14. per Moyle. 

17. E. 3. 29. 

(Ant. 248. b. 6. Rep. 64. b.) 


ſumed that fudicium red- 


(5. Rep. 123. Seft. g51- 

Cro. Car. 284. 

2. Rep. 67. b. Set. 579. 

(1. Roll. Abr. 294. Aut. 309, a. 


(1. Sid. 139- 1+ Lev. 28.) 


* c. added in L. and M. and Roh. 


3. E. 3. quod 


Duia intentio inſervire erg | maners ' des 


debet legibus, non leges 
intentioni, And yet as g 
farre as it may ſtand faire, &c. 
with the rule of law, it 


is honourable for all judges to judge according t 


er- ner of ſervices which 


vices que le tenant doit the tenant ought to 


doe, &c. 


o the intention of the parties, and ſo they 


ought to doe. And of this ſomewhat in this chapter hath beene ſaid before. 


ERE is to be ob- 

ſerved, that this 
judgment in the ſcire 
facias {which is no more 
but that the demandant 
ſhall have execution, 
&c.) is a good attorne- 
ment, albeit it is pre- 


ditur in invitum, and that 
an attornement in law 
of any part is good for the 
whole. And this is the 
fifth example that Little- 
ton putteth of an attorn- 
ment in law. 

Note, that in caſe of a 
deede nothing paſſeth 
before attornement, as 
hath beene ſaid. In the 
caſe of the fine, the thing 

ranted paſſeth as to the 


ment de 


Sect. 564. 
JTEM, heit ſeig- ALSO, if there bee 


nior et tenant, et le 
tenant tient del ſeignior 
fer pluſors maners des 
ſervices, et le ſeigniar 
granta les ſervices a un 
auter per fine; ſi le 
grantee ſua un ſcire 
facias hors del meſine le 
fine pur aſtun parcel de 
les ſervices, et ad judge- 
recover, 
judgement eſt bone at- 
tornement en ley pur 
touts les ſervices. * 


lord and tenant, 
and the tenant holdeth 
of the lord by many 
kinde of ſervices, and 
the lord grant the ſer- 
vices toanother by fine; 
if the grantee ſue a 
ſeire facias out of the 
{ame fine forany parcell 
of the ſervices, and hath 
cel judgment to recover, 
this judgment is a good 
attornement in law for 
all the ſervices. 


ate, but not to diſtraine, &c. without attornement. In the caſe of the king the thing 
granted doth paſſe both in eſtate and in privitie to diſtraine, &c. without attornement, unleſſe 
it be of lands or tenements that are parcell of the dutchy of Lancaſter, and lie out of the county 


palatine. (1) 


IN 565. | 


IT E M, fi he ſeignior d'un 


rent ſervice graunta les ſer- 
vices un auter, et le tenant at- 
torna per un denier, et puis le 
grantee diſtraine pur le rent 
arere, et le tenant a luy fait re 
cous ; en ceo cas le grauntee a- 
vera aſſiſe del rent, forſque briefe 
de reſcous, pur ceo que le done 
del denier per le tenant ne 
uit forſque per voy dattorne- 
ment, &c. Mes ſi le tenant avait 
done a le grauntee le dit denier 
come parcel de le rent, ou un 
maile ou un farthing per voy de 


(1) See Pl. Com 221. 4. Inf. 209. 


te not in L. and MI. nor Rch. 


ALSO, if the lord of a rent ſer- 

vice grant the ſervices to 
another, and the tenant attorne bya 
penny, and aſter the grantee diſ- 
traine for the rent behinde, and the 
tenant make reſcous; in this caſe 
the grantee ſhall not have an aſſiſe 


for the rent, but a writ of reſcouſe, 


becauſe the giving of the penny 
by the tenant was not but by way 
of attornement, &c. But if the te- 
nant had given to the grantee the 
laid penny as parcell of the rent, 
or a halfe penny or a farthing by 
way of ſeiſin of the rent, then this 

| /etfin 


Lib. 3. 


tee avera afſiſe, &c. 


Of Attornement. 


ſeiſin del rent, dongue ces eff 
bone attornement, et auxy eft 
bon ſeiſin al grauntee del rent; 
et donques ſur tiel reſcous le gran- 


file, &c. 


EREUPON is to be obſerved a diverſitie betweene money given by way of attorne- 
H ment, and where it is given as parcell of the rent by way of ſeiſin of the rent. For 
albeit the rent be not due before the day, yet a payment of parcell of the rent before-hand 
is an actuall ſeifin of the rent to have an atſiſe. And ſo it is if he give an oxe, a horſe, a 


— 5 


a knife, or any other valuable thing in name of ſeiſin of the rent before-hand, this is 
And therefore a payment in name of ſeifin is more beneficiall for the grantee, becauſe 


that is both an actuall ſeiſin and an attornement in law; and yet being given before the day in 
which the rent is due, it ſhall not be abated out of the rent. So as to give ſeiſin of the rent, it is 
taken for part of the rent; but as to the payment of the rent it is accounted as no part of the 
rent; and the reaſon of the diverſitie is, for that remedies to come to rights or duties a ever ta- 
ken favourably, Here alſo appeareth that there is an actuall ſeiſin, or a ſciſin in deed of a rent, 


whereot (as Litileton here ſpeaketh) an affiſe doth lie; and a ſeiſin in law which the grantee 
hath by attornement before actuall poſſeſſion. (1) 


ITEM. | font plu- 

fors gomtenants 
que teignont per cer- 
taine ſervices, et le 
ſeignior graunta a 
un auter les ſervi- 
ces, et un de les join- 
tenants attorna al 
grauntee, ceo eft auxy 
bon, ſicome touts ＋ 
uſſent attorne, pur 
reo que le ſeigniory eſt 
entier, &c. 


Sect. 566. 


ALSO, if there bee 

many jointenants 
which hold by cer- 
taine ſervices, and the 
lord grant to another 
the ſervices, and one 
of the joyntenants at- 
torne to the grantee, 


this is as good as if all 


had attorned, for that 
the ſeigniory is en- 
tire, e, 


ER E is to be obſcrv- 

ed what manner of te- 
nants ſhall attorne to the 
rant. And firſt, [5] if there 
be two or more jointenants, 
and one of them attorne, it 
is ſufficient: for, as it hath 
beene often ſaid, there can- 
not be an attornement in 
part. And albeit there is 
great authoritie againſt Lit- 
tleton, yet the law hath beene 
adjudged according to Lit- 
tleton”'s opinion, as it hath 
beene in other of his caſes 
when they have come in 
queſtion : and as it is of an 
attornement, ſo it is of a 
ſeiſin; a ſeiſin of a rent by 


the hands of one joyntenant is good for all, and a ſeiſin of part of the rent is a good ſeifin of 


the whole. 


le] If either the grantor or the grantee die, the attornement is countermanded ; but if the 
tenant die, he that hath his eftate may attorne at any time. If the tenant grant over his 
eſtate, his aſſignee may attorne, 

[4] If an nar hath lands by purchaſe or by deſcent, he ſtall be compelled to attorne in a 
per que ſervitia, and no miſchiefe to the infant; for when he commeth to full age, he may diſ- 
.claime to hold of him, or he may ſay that he holds by leſſer ſervices : but there ſhould be a greater 
miſchiefe for the lord if he attornement of an infant ſhould not be good, for he ſhould loſe his 


ſervices in the meane time. 


If an infant be a leſſee, he ſhall be compelled to attorne in a oo juris clamat, The at- 


tornement of an infant to a grant by deed is good, and ſhall bin 


e him, becauſe it is a law- 


tull act, albeit he be not upon that grant by deed compellable to attorne. Of baron and fem 
Littleton putteth many caſes in this chapter. 

[ A man that is deafe and dumbe, and yet hath underſtanding, may attorne by ſignes : 
I/] but one that is not compos mentis cannot attorne, for he that hath no underſtanding cannot 


.agree to the grant. 


What conveyances ſhallÞe good without attornements more {lull be ſaid in this chapter in 


chis proper place. 


© que — et, L. and XI. and Roh. 


Sect. 


Sect. 566. 


is a good attornement, and alſo it 
is a good ſeiſin to the grantee of 
the rent; and then upon ſuch reſ- 
cous the grantee ſhall have an al- 


315 


% 


. 


(Ant. 15g b. 160. a} 


39- H. 6. 3. 26. 3. E. 4. e. 


Vide SeR. 235. 

?5.E. 3. 44 49 E. g. 15. 
37. H. 6. 39. 49. Atl. p. 6. 
34. H. 6. 42. 

15. E. 3. Execution 64. 

40. E. 3. 22. 28. H. 0. 6. b. 
7. H. 4. 2. tit. Attorucy Br. y. 
(6. Rep. 59) ds 
(Ant. 281. 4.) 


(1. Roll. Abe. Zoe.) 


(2. Rep. 67.) 


[5] 29. H. 6. 3. eb. 
See Tooker's caſe ubi ſupra, and 
the authorities there cud. 


(2. Roll. Abr. 424. Ant. 299. b.) 


8 Vid. Lib. 4. fol. 8. Lib. 6. 
„. 57. Lib. 9. fol 34 
Vid. 4. H. 6. 29. 18. E. 4. 10. 


[4] 42. E. g. Age 33 

26. E. 3. 62. 37. H. 8. tit. At- 
torne. Br. 26. E. 3. 62. 

26. Al. 27. 32. E. 3. tit. per 
quæ ſervic o. 

2. E. 2. Attorn. 78. 

2. E. 2. ibid. 77. 18. H. 6. 2. 
Lib. 9. f. 84, 83. Conye's caſe. 
4. Mar. Dier 127. 

21 E. 3. Age 83. 

7. E. 2. Age 140. 


ſe] 26. E. 3. 63. 
18. E. 3. 32 


+ ufſent attorne — atior verent, I.. and M. and Roh. 


(19 This is only to be underſtood of a rent at common law : but if the rent is limited, as an uſe under the ſtatute; — as if lands 


'are conveyed by leaſe and relcate to A. and his heirs, to the uſe that B. may receive out of them an annual rent; — the ſtature im- 
'padiatcly executcs the uſe of the reut in . 


» Y 


Lib. 3. 


ſz] 6. E. 3. 53. 25. E. g. 53- 
Brook. tit. Attorn. 4 


Scir. Fac. 101. 


(Ante 113. a. 181. b.) 


* le leſſe not in L. and M. nor Roh. 


Cap. 10. 


Of Attornement. 


Sect. 567,568, 


Sect. 567. 


JTEM, fi home leſſa tenements 

a terme dans, per force de 
quel leaſe * le leſſee oft ſeiſie, et 
puis le leſſor per fon fait gran- 


ta le rever/ion a auter pur terme 


de vie, ou en taile, ou en fee ; il 


covient en tiel caſe que le tenant 
a terme dans attorna, ou auter- 
ment rien paſſera a tiel grauntee 


per tiel fait. Et fien ceſt caſe le 


tenant a terme dans attorna al 


grantee, donque maintenant paſ- 
fera le franketenement al graun- 
tee per tiel atturnement ſauns 
aſcun liverie de ſeiſin, &c. pur 
ceo que ſi aſcun liuerie de ſciſin, T 
Sc. ſerra ou beſorgne deſire 
fait en cel caſe, donque le tenant 
a terme dans ſerroit al temps de 
liverie de ſeiſin ouſte de ſon poſ= 
ſeffion, I le quel ſerroit encounter 
reaſon, &c. 


ALSO, if a man letteth tenements 

for terme of yeares, by force 
of which leaſe the leſſee is ſei- 
ſed, and after the leſſor by his 
deed grant the reverſion to ano- 
ther for terme of life, or in taile, 
or in fee; it behoveth in ſuch 
caſe that the tenant for yeares at- 
torne, or otherwiſe nothing ſhall 
paſſe to ſuch grantee by ſuch deed. 


And if in this caſe the tenaunt for 


yeares attorne to the grantee, then 
the freehold ſhall preſently paſſe 
to the grantee by ſuch attornement 
without any liverie of ſeilin, &c. 
becauſe if any liverie of ſeiſin, &c. 
ſhould be or were needfull to bee 
made, then the tenant for yeares 
ſhould be at the time of the livery 
of ſeiſin ouſted of his poſſeſſion, 
which ſhould bee againſt reaſon, 
&c. 


ERE Littleton having ſpoken of grants of ſeigniories and rent charges, and rents 
HH ſecke ifſuing out of land, here treateth of a grant of a reverſion of land upon an 
eſtate for yeares ; ſeeing this grant of the reverſion muſt be by deed, and the agreement of 
the leſſee for yeares requiſite thereunto, the freehold and inheritance doe paſſe thereby, 
as well as by liverie of feiſin, if it were in poſſeſſion : and the 2 of the reverſion by deed 

c 


with the attornement of the leſſee, doe countervaile in law a 


paſſing of the freehold and inheritance. 


oftment by liverie, as to the 


A terme dans g] And yet a tenant by ſtatute merchant, or tenant by ſtatute ſtaple, 


I 32. E. g. or by elcgit, muſt alſo attorne ; for the grantee may have a wenire facias ad computandum, or 
** 1. 2. 


tender the money, &c. and diſcharge the land; and if the reverſion be granted by fine, they 
ſhall be compelled to attorne in a quid ay clamat. : 

And ſo the executors that have the land until the debts bee paid muſt attorne upon the 
grant of the reverſion, although they have not any certaine terme for yeares, 


Sect. 568. 


E RE Littleton ſpeak- T7 TE M, % tene- 
ments ſoient I 
fes a un home pur for terme of life, or gi- 


eth of a reverſion ex- 
pectant upon an eſtate for 
lite, or a gift in taile. 


LS O, if tenements 
be letten to a man 


covient que le terme de vie, ou ven in taile, ſaving the 


fenant de la terre at- done en le taile, ſavant reverſion, &c. if hee in 


+ Cc. not in L. and M. nor Roh. 


le 


t le quel ge, L. and M. and Roh. 


Lib. 3. 
Je reverſion, &c. ſi ce- 


luy en le reverſion en 
ziel caſe granta le re- 
verſion a un auter per 
ſon fait, il covient que 
le tenaunt de la terre 
attourna al grantee 
en la vie le grantor, 


Of Attornement. 


the reverſion in ſuch 
cale grant the rever- 
ſion to another by his 
deed, it behooveth 
that the tenant of the 
land attorne to the 
grantee in the life of 


the grantor, or other- 


wiſe the grant is 
voyd. 


Sect. 569. 


torne al grauntee, &c. 
Let us therefore ſpeake firſt of 


tenant for life: and yet-in 
ſome caſe albeir tenant for 
life hath granted over his ef- 
tate, yet he fall atturne. [a] 
As if tenant in dower or by 
the curteſie grant over his or 
her eſtate, and the heire grant 
over the reverſion, the tenant 
in dower or by the curteſie 
may atturne, becauſe at the 
time of the grant made they 


ou auterment le graunt 
e/t voyd. P were attendant to the heire 
in reverſion, and the grantee 


cannot be tenant in dower, or tenant by the curteſie. And if the reverſion be granted by 
fine, the fine muſt ſuppoſe that the tenant in dower or by the curteſie did hold the 
land, albeit they had formerly granted over their eſtate, and albeit the reverfion doth paſſe by 
the fine; yet the guid juris elamat muſt be brought againit him that was tenant at the time of 
the note levied. But yet after the reverſion is granted over, the grantee ſhall not have any 
action of waſte againſt the tenant in dower or by the curteſie, but the action of waſt muſt be 
brought againſt their afſignee, and not againſt themſelves ; for tenant by the curteſie or te- 
nant in dower cannot hold of any but of the heire : and therefore in reſp ect of the privitie, 
they ſhall attorne and be ſubject to an action of waſt, as long as the * remaineth in the 
heire, albeit they have granted over their whole eſtate. And it is worthy of the obſervation, 
that if the grantee of the reverſion doth bring an action of waſt againſt the aſſignee of the te- 
nant by the curteſie, [5] the pl. muſt rehearſe the ſtat. which proveth that no prohibition of 
waſte in that caſe lay at the common law, as it did if the heire had brought it againſt the 
tenant by the curteſie itſelfe: and therefore ſome doe hold, that if the heire doe grant over 
the reverſion, that the attornment of the aſſignee of the tenant by the curteſic, or of tenant 
in dower is ſufficient, becauſe they afterward mutt be attendant and ſubject to the action of 


e. 

If the reverſion of leſſee for life be granted, and leſſee for life aſſigne over his eſtate, the leſ- 
ſee cannot attorne ; but the attornement of the aſſignee is good, becauſe (as Lirtleron here 
Faith) it behooveth that the tenant of the land doe attorne, and after the aſſignement there 
is no tenure or attendance, &c. betweene the leſſee and him in reverſion. 

If leſſee for life aſſigneth over his eſtate upon condition, he having nothing in him but a 
condition ſhall not attorne ; but the aſſignee may attorne, becauſe he is tenant of the land. 


Sect, 569. 


EN meſme le ma- 
ner eſt, ſi terre ſoit 

+ done en tatle, ou leſſe 
aun home pur terme 
de vie, le remainder a 
un auter I en fee, ſi ce- 
luyenle remainder voile 
granter ceſt remainder 
a un auter, &c. ii le 
tenant de la terre at- 
turna en la viele gran- 


tor, donques le grant 


de tiel remainder eſt bon, 
cu auterment nemy. 


IN the ſame manner 
is it, if land be granted 
in taile, or let to a man 
for terme of life, the re- 
mainder to another in 
fee, if he in the remain- 
der will graunt this re- 
mainder to another, 
&c. if the tenant of the 
land attorne in the life 
of the grantor, then 
the grant of ſuch a re- 
mainder is good, or 
otherwiſe not. 


[| fitleton alſo ſpeaketh here 

of an attornement b 
tenant in taile; and true 1t 
is that he may attorne; but 
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[a] 10. H. 4. tit. Attorn. 16. 
11. H. 4.18. 30. E. 3. 16. 
38. E. 3. ng. 18. E. 3. 3. 

10. E. 3. quid juris clam. 41. 
41. E. 3. 18. Temps E. 1. tit. 
Walt. 122. 


(Ant. $4. a.) 
F. N. B. 55. E. Regiſt. f. 72. 
4. EK. 3. 26. 


(3. Rep. 23. b.) 
[5] Regiſt. 724 


18. E. 4. 10 b. 26. E. 3. 62. 


5. H. 5. 10. 


er. 4+ 3, 4+ 3. E. 4 11. 


43. K. 3. 1. 46 E. 3. 13. 


(9. Rep. 85. b.) 


where the reverſion is grant- 

ed by fine, hee is not com- 

pellable to attorn, becauſe he 

hath an eſtate of inheritance (A 27. b.) 

which may continue for ever. 

And ſo it is of a tenant 5 5. 

in taile after poſſibilitie of (11. Rep. 79.) 

iſſue extinct, he ſhall not be 

compelled to attorne for the 

inheritance which was once 

in him. [c] But if tenant in 

taile after poſſibilitie of iſ- 

ſue extinct grant over his eſ- 

tate, his aſſignee ſhall be com- 

pelled to attorn, becauſe he ne- 

ver had but à bare ſtate for lite. 
But 


20. E. 3. quid juris clam. 50. 


[e] see the chap. of tenant in 
tale after poſſibilitie of iſſue ex- 
tint; and Ewin ! cale there 
cited to be adjudged, 


* &c. added L. and M. and Reh. + done en taile a, not in L. and M. nor Roh. 


+ en fee, Oc. L. and M. 


Lib. 3. 


1. Rep. 79. 


4e. E. 4. Iz |. 


+ This paragraph not in L. and M. nor Roh. 


Cap. 10. Of Attornement. Sect. 570, 571 


But as to tenant in taile, note a diverſitie betweene a 9 juris clamat, and a quem redili- 
tum reddit, or a per uw /ervicia ; for againſt a tenant in taile, no quid juris clamat lieth, as 


is aforeſaid, But 1 


a man make a gift in taile, the remainder in tee, and the ſeignioric or 


rent charge iſſuing out of the land be granted by fine, the conuſce ſhall maintaine a per guæ 
{rrviciay Or a quem redditum, and compell him to attorne ; for herein his eſtate of inheritance 
is no privilege to him, for that a tenant in fee ſimple (as his eſtate was at the common law) 


is alſo compellable in theſe caſes to attorne. 


Sec. 570. 


*P 12. E. 4. Et la eſt tenus 

per tout le court, que te- 
nant en taile ne ſerra art d'at- 
turner, mes Sil atturna gratis, 


c'eſt aſſets bone. 


P. 12. Edw. 4. It is there hol- 

den by the whole court, that 
tenant in taile ſhall not be com- 
pelled to attorne, but if he will 
attorne gratis, it is good enough. 


HIS is added to Littleton, and therefore though it be good law, and the booke truly 


Sect. 571. 


cited, yet I paſſe it over. 


JTEM, ſi terre foit leſſe a un 
bome pur terme d'ans, le re- 
mainder a un auter pur terme de 
vie, reſervant al 725 un cer- 
taine rent per an, et liverie de ſet- 
in ſur ceo eſt fait al tenant pur 
terme d ans; ft ceſtuy en le rever- 
fon en ceſt caſe granta le reverſion 
a un auter, + Sc. et le tenant 
que eſt en le remainder apres le 
terme d'ans Þ ſoy attourna, ceo eft 
bone attournement, et celuy a 
que ceſt reverſion eſt graunt, per 
force de tiel attournement diſ- 
treynera le tenant à terme dans 
pur le rent due apres tiel attorn- 
ment, coment que le tenant a terme 
dans ne unques attournaſt a luy. 
Et la cauſe eſt, pur ceo que lou le 
reverſion eſt dependant ſur Peſtate 
del franktenement, ſuſſiſt que le 
tenant del frunktenement attourna 
fur tiel grant del reverſion, &c. 


ALSO, if land bee let to a man 

for years, the remainder to an- 
other for life, reſerving to the leſ- 
ſor acertaine rent by the yeare, and 
liverie of ſeiſin upon this is made 
to the tenant for yeares; if hee in 
the reverſion in this caſe grant the 
reverhon to another, &c. and 
the tenant which 1s in the re- 
mainder after the terme of yeares 
attorne, this is a good attorne- 
ment, and hee to whom this 
reverſion is granted, by force of 
ſuch attornement ſhall diſtreine 
the tenant for yeares for the rent 
due after ſuch attornement, albeit 
that the tenant for yeares did never 
attorne unto him. And the cauſe is, 
for that where the reverſion is de- 
pending upon an eſtate of freehold, 
it ſufficeth that the tenant of the 
freehold doe attorne upon ſuch a 
grant of the reverſion, &c. 


| SUR que le tenant del franktenement attorna (1). Note, Littleton ſaith not 


here, that the tenant of the franktenement ought ,in .this caſe to attorne, but that 


+ Sc. not in L. and M. nor Ron. 


at 
t Joy not in L. and M. nor Roh. 


(1) Two reaſons are given for this. One is, that the poſſeſſion of the tenant for years, is the poſſeſſion of the immediate frecholder. 
See Brediman's caſe, 6. Rep. 56. b. The other reaſon is, that as the termor for years holds of the reverſioner, and pays the ſcrvices 
zo him, ſo the tenant for life holds alſo of him. Thus, as both hold eſtates of the reverſioncr, either of them may attorn. 


Lib. 3. 


Of Attornement. SeCt. 572, 673. 


it ſufficeth that he doth attorne. And I heard fir James Dier chicfe juſtice of the common Paſch 


pleas hold, that in this caſe if the tenant for yeares did attorne, it would veſt the revertion ; 
for ſeeing the eſtate for yeares is able to ſupport the eſtate for life, he ſhall binde him in the 
remainder by his attornement in reſpect of his eſtate and privitie. 


Sect, 572. 


ET % aſcavoir, que lou 

un leas a terme dans ou 
a terme de vie, ou done en 
taile, eft fait a aſcun home, re- 
ſervant a tiel leſſor ou donor 
un certaine rent, &c. fi tiel leſjor 
ou donor graunta ſon reverſion 
a un auter, et le tenant del terre 
attourna, le rent paſſa al graun- 
tee, coment queen le fait del grant 
de reverſion nul mention ſoit fait 
de le rent, pur ceo que le rent eff 
incident al reverſion en tiel caſe, 
et nemy E converſo, &c. Car ft 
bome voile graunter le rent en 
tiel caſe a un auter, reſervant a 
luy le reverſion del terre, coment 
que le tenant attorna a le graun- 


tee, ceo ſerra forſque un rent 
ſec ke, &c. 


AND it is to be underſtood, that 
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+ 15: Eliz. in Broſbritche's 


caſe, in Communi Banco. 


(Ant. 143. a+ 150. b. 247. 3. 
30 8. a 


where a leaſe for yeares or for (. Roll. Abr. Go. 424.) 


life, or a gift in taile, is made to any 
man, reſerving to ſuch leſſor or do- 
nor a certaine rent, &c. if ſuch 
leflor or donor grant his reverſion 
to another, and the tenant of the 
land attorne, the rent paſſeth to the 
grantee, although that in the deed 
of the grant of the reverſion no 
mention be made of the rent, for 
that the rent is incident to the re- 
verſion in ſuch caſe, and not e con- 
verſo, Sc. For if a man will grant 
the rent in ſuch caſe to another, re- 


ſerving to him the reverſion of the 


land, albeit the tenant attorne to 


the grantee, this ſhall bee but a 
rent ſecke, &c. ä 


Of this Littleton hath ſpoken before in the chapter of Rents, 


Sect. 573. 


JTEM, fi home leſſa terre a un 

auter pur terme de ſa vie, et puis 
il confirma per ſon fait eſtate 
del tenant a terme de vie, le re- 
mainder a un auter en fee, et le te- 
nant a terme de vie accepta le fait, 
donques eft le remainder en fait en 
celuy a que le remainder eſt done 
ou limitte per meſme le fait. * Car 
per Pacceptance del tenantaterme 
de vie + de le fait, ceo eft un agree- 
ment de luy, et iſſint un attorne- 
ment en ley. Mes uncore celuy 
en le remainder n'avera aſcun ac- 


* Car not in L. and M. nor Roh. 


ALSO, if a man let land to another 
for his life, and after hee con- 
firme by his deed the eſtate of the 
tenant for life, the remaynder to 
another in fee, and the tenant fot 
life accepteth the deed, 'then is 
the remaynder in fait in him to 
whom the remaynder is given or 
limited by the ſame deed. For 
by the acceptance of the tenant for 
life of the deed, this is an agree- 
ment of him, and fo an attorne- 
ment in law. But yet hee in the 
remaynder ſhall not have any action 
tion 


7 Z 


(Plowd. 23. b.) 


+ de le fait not in L. and M. nor Roh. 


Lib. 3. 


* Rell. as: 301.) 

id. Set. 325. 575 · 

vid. Fl. Cem in Colthirſtscafe, 
Doct. and Stud. cap. 20. fol. gg, 
94. 8. R. 2. in waſte, in livre 
eſcrite. 

17. E. g. Confirmat. 4. 

25. H. 6. fol. 8. 14. H. 8. 

Pl. Com. 149. 1a Throckmor- 
ton's caſe. 


45. E. g. 14, 13. 11. H. 4. 39+ 


14. H. 4. 31. 
(Ant. 10. a.) 


Cap. 10. 


tion de waſte ne auter benefit 
per tiel remainder, . fi non que 11 
avoit le dit fait en poigne, per que 
le remainder fuit taile ou graunt 
a luy. Et pur ceo que en tiel cas 
le tenant a terme de vie voile per cas 
*retergner le fait aluy,a cel entent, 
que celuy en le remainder n'ave- 
roit aſcum aflion de waſte envers 
luy, pur ceo que il ne poit vener 


d aver le fait en ſa poſſeſſion, + 1l 


ſerra bone I et ſure choſe en tiel cas 


pur celuy en le remainder, que 
un fait endent ſoit fait per celuy 
que voile faire tiel confirmation, 
et le remaynder ouſter, Sc. et que 
celuy que fait tiel confirmation 
deliuera un part del indenture 
al tenant a terme de vie, et le au- 
ter part a celuy que avera le re- 
mainder. Et donque il per mon- 


trance de le part del endenture 


poit aver action de waſt envers 
le tenant a terme de vie, et touts 
auters advantages que celuy en 
fe remainder poit aver en tiel 


caſe, &c. 


Of Attornement. 


Sect. 573. 


of waſte nor other benefit by ſuch 
remaynder, unleſſe that hee hath 
the ſaid deed in hand, whereby the 
remaynder was entayled or granted 
to him. And becauſe that in ſuch 
caſe the tenant for life peradven- 
ture will retaine the deed to him, 
to this intent, that he in the re- 
maynder ſhould not have any ac- 
tion of waſte againſt him, for that 
hee cannot come to have the deed 
in his poſſeſſion, it will be a good 
and ſure thing in ſuch caſe for him 
in the remaynder, that a deed in- 
dented bee made by him which 
will make ſuch confirmation, and 
the remaynder over, &c. and that 
hee which maketh ſuch confirma- 
tion deliver one part of the inden- 
ture to the tenant for life, and the 
other part to him that thall have 
the remaynder. And then he by 
ſhewing of that part of the in- 
denture may have an action of 
waſte againſt the tenant for life, 
and all other advantages that he in 


the remainder may haye in ſuch a 
caſe, &c. 


ERE Liuleton putteth a caſe of a remainder whereunto an attornement is requiſite, 
And this is the ſixth example of an attornement in law. 


Remaynder a un auter, &c. Of this ſufficient hath beene ſaid in the chapter 


of Confirmation, Sect. 525. 


Si non que il avoit le fait en poigne. And albeit he hath no remedy to come 
to the deed during the life of tenant for liſe, yet becauſe he is privie in eſtate, he ſhall not 
maintaine an action of waſte without ſnewing the deed 3 but when the remainder is once ex- 


ecuted, he ſhall not need to ſnew the deed. 


Il ferra bone et ſure choſe, &c. 


Hereby it appeareth how neceſſary it is to uſe 


learned advice in a man's conveyance, for thereby ſhall be prevented many queſtions, and not 
to follow the advice cf him that 1s experimented only. For as in phyſicke, Nullum medica» 
mentum oft idem omnibus, ſo in law one forme or preſident of conveyance will not fit all caſes, 


& reteigner==reſceiver, L. and M. and Roh. 


Sect. 
+ et nr cc added L. and M. and Roh. 


et. ſure choſe not in L. and M. nor Koh. 


| 7". "i. 


JTEM, | deux 

Joyntenants ſont, 
les queux lefſont hour 
terre a un auter pur 
terme de vie, ren- 
dant à eux et a lour 
heires certaine rent 
fer an; en ceſt caſe 
% un des joyntenants 
en le reverſion re- 
lefſa a Tauter joyn- 
zenant en meſine le 
reverſion, ceſt re- 
leas eſt bone, et ce- 
luy a que le releas 


ejt fait avera ſolement. 


le rent del tenant a 
terme de vie, et avera 
ſolement un briefe de 
waſte envers luy, co- 
ment que il ne unques 
attorneroit per force 
de tie] releas,* &c. Et 
la cauſe eſt, pur le pri- 
vity que un foits fuit 
perenter le tenant a 
terme de vie et eux 
en le reverſion. 


Of Attornement. 


Sect. 5 7 4. 


ALSO, if two joyn- 

tenants be, who 
let their land to ano- 
ther for terme of life, 
rendring to them and 
to their heires a cer- 
taine yearely rent; in 
this caſe if one of the 
joyntenants in the re- 
verſion releaſe to the 
other joyntenant in 
the ſame reverſion, this 
releaſe is good, and he 
to whom the releaſe is 
made ſhall have only 
the rent of the tenant 
for life, - and ſhall only 
have a writ of waſte 


againſt him, although 


hee never attorned by 
force of ſuch releaſe, 
&c. And the reaſon is, 
for the privitie which 
once was betweene 
the tenant for life 
and them in the rever- 
ſion. 


Sect. 574. 


DEUX jointenants. 
And ſo it is (as it is 
here to be underſtood) al- 
beit there be three or more 
joyntenants, and one of 
them releaſeth to one of the 
other, 
It is true, that there is a 
difference betweene theſe re- 
leaſes; for the releaſe in the 


one caſe maketh no degree, but 


hee to whom the releaſe 1s 
made is ſuppoſed in from the 
firſt feoſtor; and in the other 
it worketh a degree, and hee 
to whom the releaſe is made 
is in the per by him; yet in 
neither of theſs caſes ors is 
requiſite any attornement, for 
both of them are within Lit- 
tleton's reaſon (for the privi- 
tie, &c.) 3 
Pur le privitie, Sc. 
For if one joyntenant make a 
leaſe for yeares, reſerving a 
rent, and dieth, the ſurvivor 
ſhall not have the rent; and 
therefore Littleton here addeth 
materially,for the privitie that 
was betweene the tenant for 
life and them in the reverſion. 
And here it is good to be 
ſeene what grantors or others 
that make conveyances, &Cc. 
are ſuch as their grants or 
conveyances are either good 
without attornement, or 
where the tenant is no way 
compellabletoattorn. 'Tenant 


fine holden of the king in chiefe without licence; but the reaſon hereof is not becauſe the te- 
nant for life might be charged with the fine, for his eſtate was more ancient than the fine 
levied, but becauſe the court will not ſuffer a prejudice to the king, and the king may ſeiſe 
the reverſion and rent, and ſo the tenant ſhall be attendant to another, Alſo it is a generall 
rule, that when the grant by fine is defeaſible, there the tenant ſhall not be compelled to 
attorne, 

As if an infant levie a fine, this is defeaſible by writ of error during his minoritie, and 
therefore the tenant ſhall not be compelled to attorne. 

So if the land be holden in ancient demeſne, and he in the reverſion levieth a fine of the 
reverſion at the common law, the tenant ſhall not be compellable to attorne, becauſe the 
eſtate that paſſed is reverſible in a writ of deceit. 

So if tenant in taile had levied a fine, the tenant ſhould not be compelled to attorne, be- 
cauſe it was defeaſible by the iſſue in taile. 

But now the ſtatutes of 4. H. 7. and 32. H. 8. having given a further ſtrength to fines to 
barre the iſſue in taile, the reaſon of the common law being taken away, the tenant in this 
caſe ſhall be compelled to attorne, as it was adjudged (*) in juſtice Mindbam's caſe. 

If an alienation be in mortmaine, the tenant ſhall not be compelled to attorne, becauſe the 
lord paramount may defeat it. 


Sect. 


c- not in L. and XI. nor Roh. 


*% 


(6. Rep. 78. 2. Roll. Abr. 40g · 


Ant. 193. a.) 


(Ant. 238.) 


2. Eliz. Dier. 176. 
(Ant. 185. a.) 


45. E. g. 6. b. 1g. Fliz. 
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: : F Dier. 188. Lib. 3. fol. 86, 
for life ſhall not be compelled to attorne in a quid juris clamat upon a grant of a reverſion by juſtice Windhanr's cafe. 


36. H. 6. 24. 
(1. Roll. Abr. 297.) 


5. E. 3-25. 31. E. 3. antient 


demeſne 16. 


24. E. 3. 25. b. 37. H. 6. 
48. E. 3. 23» 


(*) Lib. 3. fol. 86. juſtice 
Windham's caſe. 


17. E. 3-7. 22: E. 3. 18. 


55 


Lib. 3. 


(1. Roll. Abr. 301 } 


Vide Sect. 549+ 553- 556. 


(6. Rep. 69, a.) 


(5. Rep. 113- b.) 


[4] Braſbritche's caſe. 


- 15. Eliz. deaue of Paul's 


caſe, 20. Eliz. 


* J-four=luy, L. and M. and Roh. 


Cap. 10, 


EN meſme le maner, et pur 

meſme la cauſe, eſt, lou home 
leſja terre a un auter pur terme 
de vie, le remainder à un auter 
bur terme de vie, reſervant le 
reverſion al * leſſour ; en ceſt cas fi 
celuy en le reverſion xs a ce- 
luy en le remainder et a ſes heires 


tout ſon droit, &c. 


en le remainder ad un fee, &c. et 
il avera un briefe de waſl envers 
le tenant a terme de vie ſans aſ- 
cun attornement de luy, &c. 


HERE have been 

now in- all ſeven 
examples, that Little- 
zon putteth of an at- 
tornement in law, and 
here he putteth two caſes 
alſo of a notice in law. 
And the reaſon of both 
theſe are here rendred 
by Littleten, Firſt for 
the notice, Litileton ſaith 
that the leſſee ſhall not 
by law be miſconuſant 
of the feoffments that 
were made of and upon 
the ſame land. And the 
reaſon of the attorne- 
ment 1s, becauſe the 
whole fee fimple paſſeth 
by the feoftment, and 
the leſſee by his regreſſe 
leaveth the reverſion in 
the feoffee, which (ſaith 
Littleton) is a good at- 
tornement. The ſame 
law it is of a tenant 
by ſtatute merchant or 
ſtaple, or elegir. And 
ſo it is of a leaſe for life, 
as Littleton here ſaith ; 
and ſo it was reſolved 
[e] in Braſbritche's caſe, 
and after in the deane of 
Paul's his caſe in the 


+ a li not in L. and M. nor Roh. 


Of Attornement. 


Sect. 575; 


donques celuy 


Sect. 575 5 76. 


IN the fame manner, and for 

the ſame cauſe, is it, where a 
man letteth land to another for 
life, the remainder to another for 
life, reſerving the reverſion to the 
leſſor; in this caſe if hee in the re- 
verſion releaſeth to him in the re- 
mainder and to his heires all his 
right, &c. then he in the remain- 
der hath a fee, &c. and hee ſhall 
have a writ of waſt againſt the 
tenant for life without any attorne- 
ment of him, &c. 


This needeth no explication. 


Sect. 5 76. 
ITEM. , home leſſa 


terres ou tenements 
a un auter pur terme 
des ans, et puis il 
ouſta ſon termour, et 
ent enfeoffa un auter 
en fee, et puis le tenant 
a terme d'ans enter ſur 
le feoffee, en claimant 
ſon terme, &c. et puis 
fait waſt; en ceſt caſe le 
feeffee avera per la ley 
un briefe de waſt en- 
vers luy, et uncore il 
nattornaſt pas à luy. 
Et Ia cauſe eſt, come 
jeo ſuppoſe, pur ceo que 
celuy gue ad droit de 
aver terres ou tenc- 
ments pur terme dans, 
Tou auterment, ne ſer- 
roit per la ley miſco- 
nuſant de les feoff= 


ments que fueront faits 


ALSO, if a man lett 

lands or tenements 
to another for terme of 
yeares, and after he ouſt 
his termor, and thereof 
enfeoffe another in fee, 
and after the tenant for 
yeares enter upon the 
feoffee, clayming his 
term, &c. and after doth 
waſte ; in this caſe the 
feoffee ſhall have by 
law a writ of watte a- 
gainſt him, and yet hee 
did not attorne unto 
him. And the caule is, 
as I ſuppoſe, for that he 
which hath right to 
have lands or tenements 
for yeares, or otherwiſe, 
ſhould not by law bee 
miſconuſant of the feoff- 
ments which were made 


of and upon the ne 


t eu auterment not in L. and M. nor Reh. 


Lib. 3. 


de et ſur meſmes les 
terres, &c. Et entant 
que per tiel feoffment 
le tenant a terme d'ans 
fuit * mis hors de ſon 
poſſeſſion, et per ſon entre 
il cauſaſt le reverſion 
defire a celuy a que le 
feoffment fuit fait, ceo 
eſt bon attornement ; 
car celuy a que le feoff - 
ment fuit fait, avoit 
nul reverſion devaunt 
que le tenant a terme 
dans avoit enter fur 


lay, pur ceo que il fuit 


+ en poſſeſſion en ſon de- 


meſne come de fee, et 
pur Fentrie del tenant a 
terme d ans il y ad forſ- 


gque un reverſion, queleſt 


per le fait le tenant a 


terme dans, ſcilicet, 
per ſon entrie, &c, 


as by ſuch feoffment the 
tenant for yeares was 


put out of his poſſeſſion, 


and by his entrie he cau- 


ſed the reverſion to bee 
to him to whom the 
feoffment was made, 
this is a good attorne- 
ment; for he to whom 
the feoffment was made, 


had no reverſion before 
the tenant for years had 


entred upon him, for 
that he was in poſſeſſion 


in his demeſne as of 


fee, and by the entrie of 
the tenant for yeares, 
hee hath but a reverſion, 
which is by the act of 
the tenant for yeares, 


ſcilicet, by his entrie, &c. 


Seck. 577. : 


ESME la ley eft, 
7 come il ſemble, 
lou un leas eft fait 
fur terme de vie, ſavant 
le reverſion al leſſour, 
ft te lefſour difſer/iſt le 
Leſſee, et fait feoffment 
en fee, fi le tenant a 
terme de vie enter et 
fait waſt, le feoffee a- 
vera briefe de waſle 
fans aſcun auter at- 
tournement, cauſd qua 
ſu pra, -&C. 


THE fame law is, as 


it ſeemeth, where a 
leaſe is made for life, 
ſaving the reverſion to 
the leflor, if the leſſor 
diſſeiſe the leſſee, and 
make a feoffment in fee, 
if the tenant for life en- 
ter and make waſte, the 
feoffee ſhall have a writ 
of waſte without any 
other attornement, cauſa 


qud ſupra, &c. (1) 


Of Attornement. Sect. 577. 


lands, &c. And inaſmuch 


common place, But 
thall the leſſee in this 
caſe whether hee will or 
no doe an act that amounts 
to an attornement, viz. 
by his regreſſe, or elſe 
loſe the profit of his 
land? And ſome doe hold, 
that in that caſe it the 
leſſee for life doe reco- 
ver in an aſſiſe, this 
is no attornement, be- 
cauſe hee comes to it by 
courſe of law, and not 
by his voluntary act. 
And yet in that caſe, as 
in the caſe of the fine, the 
ſtate of the reverſion is 
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(34- II. 6. 7. 


in the feoffee. /] But [/] 18. E. 3. 48. v. 
others doe hold it all one Lib. 6. fol. 60. b. 
in caſe of a recovery, and Sit Moyle Fiuche's caſe, 


a regreſſe. 


[-] It the leffor diſ- ſs] 9. II. 6. 16. Deane of 


ſeiſe tenant for life or 
ouſte tenant for yeares, 
and maketh a feoffment 
in fee, by this the rent 
reſerved upon the leaſe 
for life or yeares is not 
extinguiſhed, but by the 
regreſſe of the leflee the 
rent is revived, becauic 
it 1s incident to the re- 
verſion : and ſo hath it 
beene adjudged. But if 
a man be ſeiſed of a rent 
in fee, and difleiſe the 
tenant of the land, and 
make a feoffment in fee, 
the tenant re-entreth, 


this rent is not revived. 


And ſo note a diverſitie 
between a rent incident to 
a reverſion, and a rent not 
incident to a reverſion. 

If two joynt leſſees 
for yeares or for life be 


. ouſted or diſſeiſed by the 


leflor, and he enfeoffe 
another, if one of the leſ- 
ſees re-enter, this is a 
Food attoruement, 
{hall binde both; for an 
attornement in law is 


as ſtrong as an attorne- 


ment in deed. 


Paul's caſe, ubi lupra. 
(Poll. 321. b.) 


(6. Rep. 50. a.) 


(Ant. 297. b. 2. Rep. 65. a.) 


and 


fa man make a leaſe for life, and then grant the reverſion for life, and the leſſee attorne, (6: Rep. 6g. Mo. gg. Ant. 266.2.) 
and after the leſſor diſſeiſe the leſſee for life, and make a feoffment in fee, and the leſſee re- 
enter, this ſhall leave a reverſion in the grantee for life, and another reverfion in the feoffee, 
and yet this is no attornement in law of the grantee for life, becauſe he doth no act, nor aſſent 


to any which might amount to an attornement in law. E res inter alios acta alteri n-cere . 
Neither hath the grantee for life the land in pofi-hon, fo as he may well be miſ⸗ 
conuſant of the feoftment made upon the land, aud fo out of the reafon of 1.71tleron. 


non debet. 


yet the reverſion in tce doth paile to the feoffee. 


But 


Sect. 


(2. Rep. 671.) 


* Mis hors de ſon poſſeſſion, et per ſun entrie il cauſa le reverſion H eſtre a celuy a que le feoffment ſuit, not in L. and VI. nor Roh. 
1 en poſi Jion=ſeifie, L. and M. and Roh, 


(1) In theſe caſes, the tenant for life enters only for a partial efxte ; 


$ 4 


he therefore only partially defeats the operation of the feof. 
ment; ſo much of the fee as he docs not defeat; neceliatny remains ia the feeds. 


Lib. 3. 


{1. Roll. Abr. 301.) 


Vide Sect. 549+ 553- 586. 


(6. Rep. 69. a.) 


(5- Rep. 11. b.) 


15 Braſbritche's caſe. 
15. Eliz. deaue of Paul's 
caſe, 20. Eliz. 


* lefſour=luy, L. and M, and Roh, 


Cap. 10, 


N meſme le maner, et pur 

meſme la cauſe, eſt, lou home 
leſja terre a un auter pur terme 
de vie, le remainder à un auter 
bur terme de vie, reſervant le 
reverſion al * lefſour ; en 72 cas /i 
celuy en le reverſion relgſſa a ce- 
luy en le remainder et a ſes heires 


tout ſon droit, &c. 


en le remainder ad un fee, &c. et 
il avera un briefe de waſt envers 
le tenant a terme de * os 22 
cun attornement de luy, 


HERE have been 

now in all ſeven 
examples, that Little- 
ton putteth of an at- 
tornement in law, and 
here he putteth two caſes 
alſo of a notice in law. 
And the reaſon of both 
theſe are here rendred 
by Littleten, Firſt for 
the notice, Litileton ſaith 
that the leſſee ſhall not 
by law be miſconuſant 
of the feoffments that 
were made of and upon 
the ſame land. And the 
reaſon of the attorne- 
ment 1s, becauſe the 
whole fee ſimple paſſeth 
by the feoftment, and 
the leſſee by his regreſſe 
leaveth the reverſion in 
the feoftee, which (faith 
Littleton) 18 a good at- 
tornement. The ſame 
law it is of a tenant 
by ſtatute merchant or 
ſtaple, or elegit., And 
ſo it is of a leaſe for life, 
as Littleton here ſaith ; 
and ſo it was reſolved 
ſe] in Braſbritebe's caſe, 
and after in the deane of 


Paul's his caſe in the 


+ a luy not in L. and M. nor Roh. 


Of Attornement. 


donques celuy 


n 9 


Sect. 575, 576. 


IN the fame manner, and for 

the ſame cauſe, is it, where a 
man letteth land to another for 
life, the remainder to another for 
life, reſerving the reverſion to the 
leſſor; in this caſe if hee in the re- 
verſion releaſeth to him in the re- 
mainder and to his heires all his 
right, &c. then he in the remain- 
der hath a fee, &c. and hee ſhall 
have a writ of waſt againſt the 
tenant for life without any attorne- 
Cs ment of him, &c. 


This needeth no explication. 


Sect. 576. 
TEM. + bone leſſ 


terres ou tenements 
a un auter pur terme 
des ans, et puis il 
ouſta ſon termour, et 
ent enfeoffa un auter 
en fee, et puis Ie tenant 
a terme dans enter ſur 
le feoffee, en claimant 


ſon terme, &c. et puis 


fait waſt ; en ceſt 700 le 


feeffee avera per la ley 


un briefe de waſt en- 
vers luy, et uncore il 
nattornaſ} pas + a luy. 
Et la cauſe eſt, come 


geo ſuppoſe, pur ceo que 


celuy que ad droit de 
aver terres ou Htene-= 
ments pur terme dans, 
I ou auterment, ne ſer- 
roit per la ley miſco- 
nuſant de les feoff= 


ments our fJueront faits 


ALSO, if a man lett 

lands or tenements 
to another for terme of 
yeares, and after he ouſt 
his termor, and thereof 
enfeoffe another in fee, 
and after the tenant for 
yeares enter upon the 
feoffee, clayming his 
term, &c. and after doth 
waſte ; in this caſe the 
feoffee ſhall have by 
law a writ of waſte a- 
gainſt him, and yet hee 
did not attorne unto 
him. And the cauſe is, 
as I ſuppole, for that he 
which hath right to 
have lands or tenements 
for yeares, or otherwiſe, 
ſhould not by law bee 
miſconuſant of the feoff- 
ments which were made 


of and upon the ſame 
de 


t eu auterment not in L. and M. nor Roh» 


Lib. 3. 


de et ſur meſmes les 
terres, &c. Et entant 
que per tiel feoffment 
le tenant a terme dans 
uit * mis bors de ſon 
poſſeſſion, et per jon entre 
il cauſaſli le reverſion 
dieſtre a celuy a que le 
feoff ment uit fait, ceo 
% bon attornement ; 
car celuy a que le feoff- 
ment fuit fait, avoit 
nul reverſion devaunt 
que le tenant a terme 
dans avoit enter ſur 


luy, pur ceo que il fuit 


+ en poſſeſſion en ſon de- 


meſne come de fee, et 
pur Pentrie del tenant a 
terme d ans il y ad for. 


que un reverſion, queleſt 


per le fait le tenant a 
terme dans, ſcilicet, 


per ſon entrie, &c, 


lands, &c. And inaſmuch 
as by ſuch feoffment the 
tenant for yeares was 
put out of his poſſeſſion, 
and by his entrie he cau- 
ſed the reverſion to bee 
to him to whom the 
feoffment was made, 
this is a good attorne- 
ment; for he to whom 
the feoffment was made, 


had no reverſion before 


the tenant for years had 
entred upon him, for 
that he was in poſſeſſion 


in his demeſne as of 


fee, and by the entrie of 
the tenant for yeares, 
hee hath but a reverſion, 
which is by the act of 


the tenant for yeares, 


ſcilicet, by his entrie, &c. 


Sec. 577. 


IESME la ley oft, 


come il ſemble, 
lou un leas eft fait 
pur terme de vie, ſavant 
le reverſion al leſſour, 


i le lefſour diſſeijiſt le 


leſſee, et fait feoffment 


en fee, ft le tenant a 
terme de vie enter et 
fait waſt, le feoffee a- 
vera briefe de waſle 
fans aſcun auter at- 
tournement, cauſd qua 
ſu pra, &c. 


f a man make a leaſe for life, and then grant the reverſion for life, and the leſſee attorne, (6. Rep. 6g. Mo. gg. Ant. 266.2.) 


THE fame law is, as 


it ſeemeth, where a 
leaſe is made for life, 
ſaving the reverſion to 
the leſſor, if the leſſor 
diſſeiſe the leſſee, and 
make a feoffment in fee, 
if the tenant for life en- 
ter and make waſte, the 
feoffee ſhall have a writ 
of waſte without any 
other attornement, cauſd 


gud ſupra, &c. (1) 


Of Attornement. Sect. 577. 


common place. But 
ſhall the leflee in this 
caſe whether hee will or 
no doe an act that amounts 
to an attornement, viz. 
by his regrefle, or elſe 
loſe the profit of his 
land? And ſome doe hold, 
that in that caſe it the 
leſſee for life doe reco- 
ver in an afſiſe, this 
1s no attornement, be- 
cauſe hee comes to it by 
courſe of law, and not 
by his voluntary act, 
And yet in that caſe, as 
in the caſe of the fine, the 
ſtate of the reverſion is 
in the feoffee. [ /] But 
others doe hold it all one 
in caſe of a recovery, and 
a regrefie, 

[z] If the leſſor diſ- 
ſeite tenant for life or 
ouſte tenant for yeares, 
and maketh a feoffment 
in fee, by this the rent 
reſerved upon the leaſe 
for life or yeares is not 
extinguiſhed, but by the 
regreſſe of the leſſee the 
rent is revived, becauſe 
it is incident to the re- 
verſion: and ſo hath it 
beene adjudged. But if 
a man be ſeiſed of a rent 
in fee, and diſſeiſe the 
tenant of the land, und 
make a tcoffment in tee, 
the tenant re-entreth, 


this rent is not revived. 


And ſo note a diverſttie 
between a rent incident to 
a reverſion, and a rent not 
incident to a reverſion. 

If two joynt leſſres 
for yeares or for life be 


_ ouſted or diſſeiſed by the 


leflor, and he enteoffe 
another, if one of the leſ- 
ſees re-enter, this is a 
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(31. II. 6. 7. 


7 18. E. 3. 48. b. 
Lib. 6. fol. 60. b. 
Sit Moyle Finche's caſe, 


[ſs] 9. I. 6. 16. Deane of 
Paul's cate, ubi {upra, 
( Pull, 324. b.) 


(6. Rep. 90. a.) 


(Ant. 297. b. 2. Rep. 69. a.) 


ood attoruement, and 


ſhall binde both; for an 
attornement in law is 


as ſtrong as an attorne- 


ment ia deed. 


and after the leflor diſſeiſe the leſſee for life, and make a feoffment in fee, and the leſſee re- 
enter, this ſhall leave a reverſion in the grantee for life, and another reverſion in the feoffee, 
and yet this is no attornement in law of the grantee for life, becauſe he doth no act, nor aſſent 


to any which might amount to an attornement in law. Et res inter alios ata alteri n-cere , 
non debet, Neither hath the grantee for life the land in pof-ffion, ſo as he may well be miſ⸗ 


conuſant of the feoffment made upon the land, and fo owt of the reaſon of L iileton. But 
yet the reverſion in tce doth paſſe to the feoffee, 


* Mis hors de-ſon poſſeſſion, et per ſon entrie il cauſa le rex 
+ en peſſilſiun — ſeſſie, L. and M. and Roh. 


(1) In theſe caſes, the tenant for life enters only for a partial eſtate; he therefore only partially defeats the operation of the feoff- 


Sect. 


ment; ſo much of the fee as he docs not defeat; ncceſſarily remains in the feollec. 


8 A 


(2. Rep. 671.) 


erſion &eftre a celu a que le ſeoffment ſuit, not in L. and V. nor Roh. 


Lib. 3. 


{t. Rep. 66) 


(Ant. 54. b.) 


(1. Roll. Abr. 685.) 


Vid. Set. 194. $73- 


Cap. 10, Of Attornement. Sect. 578, 579. 


Sect. 578. 


HEE it appeareth, that T TEM. /i leas foit 
Jail pur terme de 


where the anceſtor 
taketh an eſtate of frechold, 


ALSO, if a leaſe be 
made for life, the 


| and after a remainder is li- %, Je remainder a un remainder to a 
(Ant. 13 b. 1. Roll, Abr. 127.) mited to his right heires, q nother 


that the fee fimple veſteth QUIET 2 le tatle, le in taile, the remainder 
in himſelfe, as well as if it remainder ouſter a les over tothe right heires 


had beene limited to him 
and his heires ; for his riyht 


droit heires le tenant of the tenant for life; 


heires are in this caſe words a terme de vie en in this caſe, if the te- 
of limitation of eſtate, and not cet caſe, # le tenant a nant for life grant his 


of purchaſe, . Otherwiſe it is 


where the anceſtor taketh but terme de - Vie gf anta remainder in fee to 
an eſtate for yeares : as it a fon remainder en Jee another by his deede, 


leaſe tor yeares be made to A. 


the remainder to B. in tayle, a auter per Jon fait, this remainder main- 
the remainder- to the right cel remainder main- tenant pafleth by the 
heires of A. there the remainder py rug paſſa per le deede without any 


veſteth not in A. but the right 


beires ſhall take by purchafe i Fait ſans ꝗſcun at- attornement, &c. for 
A. di: during the eſtate raile : fournment, Sc. car that if any ought to 


tor as the anceſtor and the 


heire are correlativa of inhe- „ aſcun doit attorne en attourne in this caſe, 
ritances, fo are the teſtator cet caſe, ceo ſerroait it ſhould be the tenant 


and executor, or the inteſtate 


and adminiſtrator of chat- le tenant * terme de for life, and in vaine 
tels. And ſo it is if 4. make vie, ef en Vain ſerroit it were that he ſhould 


a feoffment in fee to the uſe 
of H. for lite, and after to the 
uſe of C. for life or in taile, 


que il atturneroit ſur attorne upon his one 
ſon grant demeſue, Sc. 


grant, &c. 


and after to the uſe of the right heires of N. B. hath the fee ſunple in him, as well when it is 
by way of limitation of uſe, as when it is by act executed. (1) 


Eu vane ſerroit 7 Se. * Duod vanum ct inutile eſt lex non * Tex off ratio 


Summa, que wh que ſunt utilia et necęſſaria, et contraria prohibet ; a 


from hence are forcible iu law, ' 


Seck. 
7 TE M, f ſoit feignior et te- 


nant, et le tenant tient del 


ſeignior per certaine rent, et ſer- 


vice de chivaler, ſi le ſeignior gran- 
ta les ſervices de ſon tenant per fine, 
les ſervices font maintenant en 
le grantee per force del fine; mes 
uncore le ſeignior ne poet pas di- 
ſtreyne per aſcun parcel de les ſer- 
VICES ſans  attournment mes 
le tenant devia (ſon heire deins 
age} le ſeignior avera le gard del 


arguments drawnc 


579. 


ALso, if there be lord and te- 
nant, and the tenant holdeth 
of the lord by certaine rent, and 
knights ſervice, if the lord grant 
the ſervices of his tenant by fine, 
the ſervices are preſently in the 
grantee by force of the fine; but 
yet the lord may not diſtreine for 
any parcel] of the ſervices, with- 


i out attornement: but if the te- 


nant dieth, his heire within age, 
the lord ſhall have the wardſhip 
corps 


* &c. not in * and M. nor Roh. 


(1) The obſervation of Mr. Douglas upon this point (note to page 506 of his Reports) deſerves the reader's moſt ſerious attention. 


1b. 3. 


voy d cſebeat. 


corps del heire, et de ſes terres, 
Sc. coment que il ne unque attur- 
naſt, pur ceo que le ſeigniorie 
uit en le grantee maintenant per 
force del fine. Et auxy en tiel cas, 
i le tenant moruſt ſans heire, le 
feignior avera les tenements per 


Of Attornement. Sect. 580, 5817. 


of the bodie of the heire, and of 
his lands, &c. albeit he never attor- 
ned, becauſe that the ſeigniorie 
was in the grantee preſently b 

force of the fine. And alſo in ſuch 
caſe, if the tenant die without 
heire, the lord ſhall have the te- 


nancie by way of eſcheat. 


HERE Littleton beginneth to ſhew what advantages the conuſee of a fine may take before 


attornement, and what not, 


[4] Firſt, he cannot diſtreyne, becauſe an avowrie 1s in lieu of an action; and thereupon [ 8. E. 3: 44- 


privitie is requiſite, So likewiſe, and for the ſame cauſe, he can have no action of waſte, 
nor writ of entrie, ad communem legem, or in confimili caſu, or in caſu proviſo, writ of cuſ- 
tomes and ſervices, nor writ of ward, &c. (1) | 

But if a man make a leaſe for yeares, and grant the reverſion by fine, if the leſſee be ouſted, 
and the conuſee diſſeiſed, the conuſee, without attornement, fhal! maintaine an aſſiſe; for 


this writ is maintained againſt a ſtranger, where there needeth no privitie. 


And ſuch things 


as the lord may ſeiſe, or enter into without ſuing any action, there the conuſee, before an 
attornement, may take benefit thereof; as to ſeiſe a ward or heriot ; or to enter into the lands 
or tenements of a ward; or eſcheated to him; or to enter for an alienation of tenant for lite 
or yeares ; or of tenant by ſtatute merchant, ſtaple, or eleg/?, to his diſheriſon. 


Sec. 580,581,582, 


EN meſme le man- 
| ner eſt, fi home 
granta le reverſion 
de fon tenant a terme 
de vie à un auter 
per fene, le reverſion 
paſſa maintenant al 
' grantee per force del 
fine, mes be grantee 
' jammes n'avera action 
de waſt fans atturn- 


ment, Sc. 
Sect. 
MES uncore file 


tenant a terme 
de vie alienaſt en fee, 
le grantee poet enter, 
* Sc. pur ceo que 
le rever/ion ſuit en luy 
per force del fine, et 
liel alienation fuit a 


fon diſheritance. 


(x) The diftinQion in theſe caſes ſeems to be, that the grantce is intitled, before attoraement, to what the lord may feizez but 


IN the ſame manner 

it is, if a man graunt 
the reverſion of his 
tenant for life to ano- 
ther by fine, the rever- 
ſion maintenant paſ- 
ſeth to the grantee by 
force of the fine, but 
the grantee ſhall ne- 
ver have an action of 
waſt without attorn- 
ment, &c. 


581. 


BUT yet if the tenant 

for life alieneth 
in fee, the grantee 
may enter, &c. becanſe 
the reverſion was in 
him by force of the 
fine, and ſuch aliena- 
tion was to his dithe- 
ritance. 


| is ſaid in our books, 
that if tenaunt for life 
have a privilege not to be 
impeachable of waſte, or any 
other privilege, if he doth 
attorne without ſaving his 
privilege, that hee hath loſt 
it; which is fo to be under- 
food, where he attornes in 
a quid juris damat brought 
by the conuſce of a fine, thut 
it he claimeth not his privi- 
lege, but attorne generally, 
his privilege is loſt, for that 
the writ ſuppoſeth him to be 
but a bare tenant for life; 
and by his generall attorne - 
ment, according to the writ, 
he is barred for ever to claime 
any privilege but a bare eſ- 


tate for hte. But if upon a 


- grant of the reverſion by deed, 


the tenant for life doth at- 
torne, he lo:eth no privilege ; 
for there can be no concluſion 
or barre by the attornement 
in paiis : and ſo it is of an at- 
tornement in law. As if the 
leſlor diſſeiſe the leflee for 
lite, and make a feoffement 
in fee, and the leſſee re-enter ; 
this is an attornement in law, 


which ſhall not prejudice _ 


* Ce. not in L. and M. nor Roh. 


not to any thing which lies w action. 


26. E. 3. 6g. 
10. H. 6. 16. 34 H. 6. 7. 
12. E. 4. 4. 40. E. 3. 7. 

5. H. 5.12: 48. E. 3. 15. b. 
3. E. 2. droit. 33. 

(F. N. B. Go. Sect. 363. 

4. loft. 209, 210.) 


9. „E. 3. 5 

- 32. 45. E. 3. G. 
24. E. 3. 38. 
. N. B. 136. b. 
11. Rep. 79. 
1. Roll. Abr. 412,296. 
Ant. 274. by 


Lib. 3. 


( Rep. 39- b.) 


(Ant. 157. b.) 


[5] . E. 3. 5. 


(5. Rep. 4. 2. 9. Rep. 83. b.) 


Vid. Sect. 557. 


* ceo not in L. and M. nor BE: + avoit Vattornement—ſ»/2it attournemext, L. and M. aud Roh. 
c. added L. and M. and Rub, 


M. and Roh. 


$ 


of any privilege : ſoit is if the 
leſlor levie a fine of the re- 
verſion, and the conuſee die 
without heire, whereby the 
reverhon eſcheateth, in this 
cafe the law doth ſupply an 
attornment, and theretore the 
leflee ſhall lofe no privilege. 
But in the quid juris clamat, 
if the leſſce ſhew his eſtate 
and his privilege, and 1s 
ready, ſaving to him his privi- 
lege, &. to attorne, hereby 
either his privilege ſhall bee 
allowed and entred of record, 
or he ſhall not be compelled to 
attorne : [5] and it the plain- 
tite be within age, ſo as hee 
cannot acknowledge the pri- 
vilege, the tenant ſhall not be 
compelled to attorne untill 
his full age, when he may 
acknowledge it. But other- 
wiſe it is (as ſome hold) if a 
quid juris clamat be brought 
y baron and feme, the pri- 
vilege ſhall be entred into the 
rolle, notwithſtanding ſhee 
is a feme covert, And th a 
per que ſerwicia brought by 
the conuſee of the meſne; 
the tenant may ſhew that he 
held by homage aunceſtrell, 
and ſaving to him his war- 
rantie and acquitall, he is rea- 
dic to attorne. In the ſame 
manner, if the tenant hath 
any other acquitall, and the 
meſne levie a fine tv one for 
life, the remainder to another 
in fee, the tenant for life 
bringeth a per que ſervicia, 
and the tenant 1s ready to 
attorne, ſaving his acquitall, 
and the plaiatite acknowledg- 
eth it, and thereupon the te- 
nant attorne, tenant for hfe 
dieth ; in this caſe albeit re- 
gularly the attornement to 


the tenant for life is an at- 


tornement to him in the re- 
mainder, yet in this caſe hee 
in the remainder ſhall not diſ- 
treine, till he hath acknow- 
ledged the acquitall, which 
mult be in a per qu ſervicio, 
brought by him againſt the 


tenant. 


ES en & ceo cas 
lu le ſeignior 
granta les ſervices de 


ſon tenant per fine, 
% tenant devie ( fon 


heire eſteant de plein 
age) le grantee per le 


fine n'avera rehefe, 


ne unques diſtreynera 
pur reliefe, ſinon que 
i + avoit [attorne- 
ment del tenaunt que 
moruſl : I car de tiel 
choſe que giſt en diſ- 
treſſe, ſur que le breve 
de replevin eft ſue, &c. 
home doit et covient 
d avον] . le priſel bone 
et droiturel, Sc. et la 
covient eſtre attorne- 
ment del tenant, co- 
ment que le graunt 
de tel choſe ſoit per 


fine: mes d aver le 


gard de les terres ou 
tenements iſint tenus 
durant le nonage le 
heire, ou de eux aver 
per voy d eſcheat, la 
ne beſoigue aſcun diſ- 
treſſe, Sc. mes un 
entrie en la terre per 


force de le droit del 
Seigniory que le gran- 


tee ad per force del 
ne, Se. Sic vide 
diverſitatem 8. 


Alien en fee, &c. Of this ſufticient hath beene ſaid 
N avera reliefe, Sc. Of this ſufficient bath beene ſaid in the next precedent Section. 


Fo 
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Sect. 582. 


BUT 


in this caſe 

where the lord 
granteth the ſervices 
of his tenant by fine, 


if the tenant die (his 


heire being of ful age) 
the grantee by the fine 
ſhall not have reliefe, 
nor ſhal ever diſtreine 
for reliefe, unleſſe that 
hee hath the attorne- 
ment of the tenant 
that dieth: for of ſuch 
a thing which lieth in 
diſtreſſe, whereupon 
the writ of replevin is 


ſued, &c. a man mult 


and ought to avow the 
taking good and right- 
ful, &c. and there there 
ought to be an attorn- 
ment of the tenant, al- 
though the graunt of 
ſucha thing be by fine: 
but to have the wafd- 
ſhip of the lands or te- 
nements ſoholden dur- 
ing the nonage of the 
heire, or to have them 
by way of eſcheat, there 
needs no diſtreſſe, &c. 
but an entrie into the 
land by force of the 
right of the ſeigniorie, 
which the grauntee 
hath by force of the 
fine, &c. Sic vide di- 
ver/itatem, &c. 


in the next precedent Section. 


Sect. 


+ Lr. added L. aud 


Lib. 3. 


Of Attornement. 


Seck. 583. 


Sect. 583. 


ITEM. , foit ſeignior, meſae 
et tenant, et le meſue graunta 
per fine les ſervices de ſon tenant 
à un auter en fee, et puis le gran- 
tee moruſt ſans heire, ore les for- 
vices del meſnaltie devienaront 
et eſcheate al ſeignior paramont 
per voy Teſcheat ; * et fi apres 
les ſervices del meſnaltie ſont 
aderere, en ceſt cas celuy que 
uit ſeignior paramont p3it diſa 
treiner le tenant, nient objtant 
ue le tenant ne unques attir- 
naft : et le cauſe eft, pur ceo que le 
meſnaltie fuit en fait en le gran- 
tee per force de le I dit fine, et le 
 ſeignior paramont puiſſoit a- 
vower ſur le grantee, pur ceo 
que il fuit fon tenant en fait, co- 
ment que il ne ſerroit a ceo com- 
pelle, Sc. Mes fi le grantor 
en ceſt caſe deviaſt ſans heire en 
Ja vie le grantee, donque il ſerroit 
compelle d avower ſur le grantee ; 
et auxy entant que le ſeigniour 
faramont ne claime le meſnal- 
rie per force del graunt ait per 
fine levie per le meſne, I mes per 
vertue de ſon ſeigniorie para- 
enont, ꝗ ſcilicet, per voy d eſcheat, 
il avotoa ſur le tenant pur les ſer- 
wices que le meſne avoit, &c. co- 
ment que le tenant ne unques at- 
turna pas. 


LS O, if there be lord, meſne 


and tenant, and the meſne 


grant by fine the ſervices of his 


tenant to another in fee, and after 
the grantee die without heire, now 
the ſervices of the meſnaltie ſhall 
come and eſcheate to the lord pa- 
ramont by way of eſcheat; and 
if afterwards the ſervices of the 
meſnaltie bee behind, in this caſe 
hee which was lord paramont 
may diſtreine the tenant, notwith- 
ſtanding that the tenant did never 
attorne: and the cauſe is, for that 
the meſnaltie was in deed in the 
grantee by force of the ſaid fine, 
and the lord paramont may avow 
upon the grantee, becauſe in deed 
hee was his tenant, albeit hee ſhall 
not be compelled to this, &c. But 
if the grantor in this caſe had died 
without heire in the life of the 
grantee, then he ſhould bee com- 

elled to avow upon the grantee ; 
and alſo in as much the lord para- 
mont doth not claime the meſnal- 
tie by force of the grant made by 
fine levied by the meſne, but by 
vertue of bis ſeigniorie para- 
mont, viz. by way of eſcheat, he 
ſhall avow upon the tenant for the 
ſervices which the meſne had, &c. 
albeit that the tenant did never 
attorne. 


TTERE Liitleton putteth the caſe where one that claimeth under a conuſee by fine may 
diſtraine or maintaine any action, albeit there was never any attornement made to the 


.conuſee, or to him that hath his eſtate. 


And here is a diverſitie betweene an act in law that giveth one inheritance in lieu of ano- 
ther, and an act in law that conveyeth the eſtate of the conuſee only. Of the former Lit- 
*leton here putteth an example of the eſcheat of the meſnaltie which drowneth the ſeigni- 
orie paramont ; and therefore reaſon would that the lord by this act in law ſhould have as 
much benefit of the meſnaltie eſcheated, as he had of the ſeigniorie that is drowned ; and the 
rather tor that the law caiteth it upon him, and hee hath no remedy to compe!l the tenant to 


* , not in L. and M. nor Roh. 
ſcilicet, not in L. aud M. nor Roh. 


+ 4i4 not in L. and M. nor Roh. 


attorne. 


8 B 
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45, E. g. 4. 34. H. 6. . 


37 H. 6. 38. 


39- H. 6. 32. 


5 H. 7. 18. per Curiam. 


Lib. 6. fol. 68. 
Finche's caſe, 


Sir Moyle 


? Sc. added L. and M. and Roh, 


— — ima 


—— —᷑— —— — —— — —— — — ee * 


—— 7 -„— 2 — — — — — — — Re —— —— 


— any, 


Lib. 3 


fe] Temps E. 2. Attorn. 18. naltie by a ſeigniorie paramont, and therefore there needeth no attornement. (e] As if leſ- 
39. H. 6. 38. per Priſot. ſee for ſite be of a mannor, and he ſurrender his eſtate to the leſſor, there needeth no attorne- 


(Ant. 104- b. 309. b.) 


(3. Rep. 113.) 


sie Moyle Finche's caſc, ubi le- So and for the ſame reaſon if a reverſion be granted by fine, and the conuſee before at- 


pra. 


(Ant. 104. b.) 


09385 a 5 L* 6. 7 hich is a meere act in 


13. H. 4. avowrie 237. is partly by act in law, 2797} ſans heire, are without heire, now the 
(a Rep. 6a. — partly by nn of le ſeignior ad le re- lord hath the reverſion 

- the party; as it the co- : : : 
© 2a. Kho yt muſic of à ftatute mer. Ve ion per voy q gſebeat; by way of eſcheat ; and 


Lib. 6. fol. 68. in Sir Moyle man make a leaſe for ener luy, nent con- waſte againſt him, not- 


Finche's caſe. 


(Mo. 92. 68.) 
had any attornement, « 1 
27. H. 8. cap. 40. n del graunt fait per le fine grant made by the fine, 


22 - 9 hg gaine and fale by deed . | 
6 Rep. 68. p. indented and inrolled, de waſt , Sc. /a BS attore watte, &c. without at- 


20. Rep. 43.) 


; Cap. 10, Of Attornement, Sect, 584, 585. 


attorne. Another reaſon hereof Lit eton here yeeldeth, becauſe the lord commeth to the meſ- 


ment of the tenant's, becauſe the leſſor is in by a title paramount. But if the conuſee dieth, 
and the law caſteth his ſeigniorie upon his heire by deſcent, he ſhall not be in any better 
eftute than bis anceſtor was, becaule he clajmeth as heire meerely by the conuſee. 

80 it is (as hath beene ſaid) if the conuſee of a fine before atturnement bargaineth and 
ſelleth the ſeigniorie by deed indented and inrolled, the barguinee ſhall not diſtrane, becauſe 
the bargainor, from whom the ſeigniorie moveth, had never actuall poſſeſſion. 


tornement diſſeiſe the tenant for life and make a feoffment in fee, and the leſſee re- enter, the 
feoffee ſhall not diſtraine. 


SeQ. 584. 


E RE Lirtletou 73 N meſme le ma- IN the ſame manner it 


Ade, Piz No. ner eſt, lou le re- is, where the reverſion 
tweene an act in law, ver/ion un tenant a of a tenant for life is 
N ray bo Ne terme de vie ſoit grant granted by fine to ano- 
put of an [4] eſcheat, per fine a un auter en ther in fee, and the 


fee, et le grantee apres grantee afterwards dicth 


law, but ſo it is when it 


chant extendeth a ſeig- ef / apres le tengnt if after the tenant ma- 
gelt arne hee fait wall, le ſeignior keth waſt, the lord 
any attornement. If a vera Griefe de qwwaſt ſhall have a writ of 


life | 5 d ft © * - N . 

— 3 4. * he triſteant que il ne un- withſtanding that he ne- 
uſe of B. and his heires, ques atturna, * cauſa yer attorned, cauſs gud 
B. fhall diſtraine and . Mes | B a 
have an action of waſte, 255 ſupra. iu UN ſupra, ut where a man 


albeit the conuſce never Home claime per force claimeth by force of the 


veſted in him by force Þ {Cilicet, come Heire, ſcil. as heire, or as aſſig- 

22 . and 2 ou come aſſignee, Sc. la nee, &c. there hee ſhalt 
m o com . . . 2 0 ' | 

the leſſee 3 i ne aiftr enera 1 ne a> not diſtraine nor avowe, 


a And ſo it is of a bar- vawera, ne avera action nor have an action of 


but this is by force ofa Aement. tornement. 
ſtatute fince Litileton 
wrote, @ 


Secondly, where he that commeth in by act in law is in the per, as the heire of the co- 


nuſee, who ſetteth in his anceſtor's ſeat, tanquam pars anteceſſoris de ſanguine, and the lord 
by eſcheat, which is an eſtranger, and commeth * meercly in the pofts ach 


Sect. 88 5. 


ITEM. en ancient boroughs A, L SO, in ancient boroughs and 
et cities, lou terres et tene- cities, where lands and te- 
ments 


I Sc. added L. and M. and Rch. t ne avowera not in L. and M. nor Roh. bor in MSS, 


Lib. 3. Of Attornement. Sect. $86. 322 


ments deins meſme les bo- 
roughes et cities font deviſable 
per teflament 1 cuſtome et uſe, 
Sc. fi en tiel Q borough ou citie 
home foit ſeiſie de rent ſervice, ou 
de rent charge, et deviſa cel rent 
ou ſervice a un auter per fon tefta- 
ment et moraſt ; en ceſt cas celuy 
a que tiel deviſe eft fait, poit di- 
reiner le tenant pur le rent ou 
ſervice aderere, coment que le te- 
nant n attorna pas. 


LTERE doth T.:/21-40: put a cafe where a man may have a ſeigniory, rent, reverſion, or 34. 
= remainder meerely by the act of the party, and may diſtraine, and have any action 2« 
without any attornement, and that is by deviſe of lands deviſable by cuſtome when Littleton F. 


nements within the ſame bo- (. . B. 101. 
roughes and cities are deviſable 
by teſtament by cuſtome and uſe, 
&c. if in ſuch borough or citie a 
man be ſeiſed of a rent ſervice, or 
of a rent charge, and deviſeth ſuch 
rent or ſervice to another by his 
teſtament and dieth; in this caſe, 
he to whom ſuch deviſe is made, 
may diſtreine the tenant for the 
rent or ſervice arere, although the 
tenant did never attorne. 


wrote, by the laſt will and teftament of the owner, 


Sect, 586. 


FN meſme le maner eft, lou 
home leſſa tiels tenements 
deviſables a un auter pur terme 
de vie, ou pur terme dans, et de- 
viſa le reverſion per ſon teſtament 
a un auter en fee, ou en fee taile, 
et moruſt, et puis le tenant fait 
zoaſt, celuy a que le deviſe fuit 
fait avera briefe de waſt, coment 
ue le tenant ne unque attorna. 
Et la cauſe eft, pur ceo que la vo- 
lunt le deviſour fait per ſon teſ- 
Zament ſerra performe ſolonque 
Þentent del deviſour ; et fi ef 
fect de ceo girroit ſur Jattourne- 


ment del tenant, donques per 


caſe le tenant ne wvoyle ungques 


atturner, et donques le volunt 


del devifor ne ſerroit unque per- 
forme, 1 Sc. et pur ceo le deviſee 
diſtreinera, Sc. ou avera action de 
waſt, Sc. ſans attournement. Car 
i home deviſa tiels tenements a un 
auterper ſon teſtament, habendum 
Abi imperpetuum, et moruſt, et 


le deviſee enter, il ad fee ſimple, 


$ cas added L. and M. and Roh. 


IN the ſame manner is it, where 

a man letteth ſuch tenements 
deviſable to another for life, or 
for yeares, and deviſeth the rever- (. Rep. 23.) 
ſion by his teſtament to another ( Rep. 68.) 
in fee, or in fee taile, and dyeth, 
and after the tenant commits waſte, 
he to whom the deviſe was made 
ſhall have a writ of waſte, although 
the tenant doth never attorne. 
And the reaſon is, for that the will (. rep. 420. 3. Rep. 199 
of the deviſor made by his teſta- Nep. 46. 5+ 
ment ſhall bee performed accord- 
ing to the intent of the deviſor ; 
and if the effect of this ſhould 
lye upon the attornement of the 
tenant, then perchance the tenant (8 Rep. 940 
would never attorne, and then the 
will of the deviſor ſhould never (io. Rep. 46. 6. 
bee performed, &c. and for this 
the deviſee ſhall diſtraine, &c. or (4 Rep. 66. 
he ſhall have an action of waſte, 
&c. without attornement. For if a 
man deviſeth ſuch tenements to a- 
nother by his teſtament, habendum 
abi imperpetuum, and dieth, and the 

cauſa 


+ Sc. added L. and M. and Roh. t &c. not in L. and M. nor Rok. 


fr. Roll. Abr. 293.) 
Vide Scct. 167. 


Rractou li. 1. f. 11. & f. bo. 


Fleta lib. 2. Kap. 13. | 
Brittow fol. 78. & f. 212. b. 
(6. Rep. 23. Ant. 9. b.) 


92. E. g. 16. 34. H. 6. 7. 
15. H. 7. 12. 19. H. 8. 4 


Vide Sect. 167. 


68. Rep. 69. a.) 


4 


et added L. and M. and Rch. 


Cap. 10. 


cauſa qua ſupra; “ uncore ＋ 
ail de feoffment uſt eſte I fait a 
luy per le deviſor en ſa vie de 
meſmes les tenements, habendum 
ſibi imperpetuum, et /very de 
ſeihin ſur ceo fuit fait, il naveroit 
eftate forſque pur terme de ſa 


Ve. 


Of Attornement. 


Sect. 587. 


deviſee enter, hee hath a fee ſimple, 


cauſd qud ſupra; yet if a deed of 


feoffment had beene made to him 
by the deviſor of the ſame tene- 
ments, habendum ſibi imperpetuum, 
and livery of ſeiſin were made 
upon this, heeſhould have an eſtate 
but for terme of his life. 


D OTH this and the precedent caſe ſtand upon one and the ſame reaſon, which Littleton 


performe 


here yeeldeth, viz. becauſe that the will of the deviſor expreſſed by his teſtament ſhall be 
if according to the intent of the deviſor; and it ſhall not he in the power of the te- 


nant or leſſee to fruſtrate the will of the deviſor by denying his attyrnment, Here Littleton 
mentioneth a maxime of the common law, viz.. Aud ultima woluntas teftatoris eff perimpl:nda 
ſecundum weram intentionem ſuam ; and, Reipublice inter ſuprema bominum ięſiamenta rata 


baberi. 
Teſtament, 


Tefamentum, i. c. tefiatio mentis, which is made zullo preſentis metu peri- 


culi, ſen ſold cogita/ione mortalitatis. Omne t;flamentum morte conſummati'm. 


Car ji home deviſa tiels tenements a un auter, &c. Here Littlton putteth 
a caſe where the intent of the teſtator ſhall be taken, viz. where a man by deviſe ſhall hare a 
fee ſimple without theſe words (heres) ; and here Litticton putteth the diverſitie betweene a 


will and a feoffment. 


Now by the ſtatutes of 22. and 34. H. 8. (as hath becne ſaid in the chapter of Burgage) 


lands, tenements, and hereditaments are deviſable, as by the ſaid acts doe apprare, 


SeQt. 587. 


TTEM, home ſeiſie d un man- 
nor quel ejt parcel en demeſne 
et farcel en ſervice, et ent ſoit 


diſſeifie, mes les tenants que teig- 


non? del mannor ne unque attour- 
nant & a lle diſſeiſor; en ceſt 
cas, coment que le diſſeiſor mo- 
ruſt ſerſie, et fon beire ſoit eins 
per diſcent, &c. uncore poit le 
difſeiſee diſtreine pur le rent 


arere, et aver les ſervices, &c. 


Mes fi les tenants viendront 


al Aſeiſor, et diont, Nous de- 


. veignomus voſire tenants, c. 
ou autcr attournement a luy fe- 
foyent, Sc. et puis le difjerſor 
moruſt ſeifie, dongue le diffetſee 
he poit diſtreine pur le rent, &c. 
pur ceo que tout le manor diſcen- 


aft al beire le difſetfor, Sc. 


ALSO, if a man bee ſeiſed of a 

mannor which is parcell in 
demeſne and parcell in ſervice, and 
is thereof diſſeiſed, but the tenants 
which hold of the mannor doe ne- 
ver attorne to the diſſeiſor; in 
this caſe, albeit the diſſeiſor dieth 
ſeiſed, and his heire is in by diſ- 
cent, &c. yet may the diſſeiſee 
diſtreine for the rent behinde, and 
have the ſervices, &c. But if the 
tenants come to the diſſeiſor and 
ſay, We become your tenants, &c. 
or make to him ſome other at- 
tornement, &c. and after the diſ- 
ſeiſor dieth ſeiſed, then the diſſei- 
ſee cannot diſtraine for the rent, 
&c. for that all the mannor de- 


ſcendeth to the heize of the diſ- 


ſeiſor, &c. 


FT ITTLETON having ſpoken of eſtates gained by lawful conveyances, doth now ſprake 


of eſtates gained by wrong; and here putteth a caſe of a diſicifin of a mannor, where 


Tt appeareth, that the ditfeifor cannot difſciſe the lord of the rents or ſervices Without 


+ fi=le, L. and M. and Roh. 


+ wft He- i, L. and NI. 


the 


ga le=de le, L. and M. and Rub, 


Lib. 3. Of Attornement, SeCt. 588, 589. 


the attarnement of the tenants to the diſſeiſor ; for ſeeing an attornement is requiſite to a 
feoffment and other lawfull conveyances, .4 fortzori, a diſſeiſor or other wrong doer ſhall not 
gaine them without attornement. The like law is of an abator and an intrudor. But albeit 
the diſſeiſor hath once gotten the attornement of the tenants and payment of their rents, 
yet may they refuſe afterwards for avoiding of their double charge. And here the attorne- 
ment of the tenant of a mannor to a diſſeiſor of the demeanes ſhall diſpoſſeſle the lord of the 
rents and ſervices parcell of the mannor, becauſe both demeanes, rents and fervices make 


ISI 


6. H. 7. 14. 11. H. 5. 58. 
11. H. 4. 14. 3. b. 
"war Car. 30g. Ant. 180.) 


but one entire mannor, and the demeanes are the principall : but otherwiſe it is of rents and 
ſervices in grofle, as in this next Section our author teacheth us. 


Sect. 588. 


E Si un tient de moy per 
rent ſervice, le quel eft un 
ſervice engroſſe, * et nent per rea- 
fon de mon mannor, et un auter 
gue nul droit ad, + claims le rent, 
Tet receive et prent meſme le rent 
de mon tenant per coberſion de 
diſtres, ou per auter forme, et 
diſſeiſiſt moy per tiel prender de 
rent; coment que tiel diſſeiſor mo- 
ruft int ſeifie en pernant de rent, 
uncore apres fa mort jeo puiſſoy 
bien diſtreiner le tenant pur le 
rent que fuit aderere devant le 
Il deceaſe del difſeiſor, et auxy a- 
pres ſon deceaſe. Et la cauſe eſt, 
pur ceo que tiel diſſeiſor n'eſt pas 
mon diſſeiſor forſque à ma elec- 
tion et ma valunt, Car coment 
gue il prent le rent de mon tenant, 
Sc. wuncore jeo puiſſoy a touts 
forts diſtreiner mon tenant pur 
le rent arere\, int que il eft a 
moy forſque ſicome jeo voile ſuſfe- 
rer le tenant. ęſire per tant de 
temps arere-pur paier a moy meme 
te rent, Gc. 


BUT if one holdeth of mee by 


rent ſervice, which is a ſervice 


in groſſe, and not by reaſon of my 
mannor, and another that hath no 
right, claimeth the rent, and receives 
and taketh the ſame rent of my te- 
nant by coertion of diſtreſſe, or by o- 
ther forme, and diſſeiſeth mee by 
ſuch taking of the rent; albeit ſuch 
diſſeiſor dieth ſo ſeiſed in taking 
of the rent, yet after his death I 
may well diſtreine the tenant for 
the rent which was behinde be- 
fore the deceaſe of the difleiſor, 
and alſo after his deceaſe. And the 
cauſe is, for that ſuch diſſeiſor is 
not my diſſeiſor but at my election 
and will. For albeit he taketh the 
rent of my tenant, &c. yet I may at 
all times diſtreine my tenant for 
the rent behinde, ſo as it is to mee 
but as if I will ſuffer the tenant to 
bee ſo long time behinde in pay- 
ment of the ſame rent unto me, 


&c. 


CAR le payment de mon te- 
nuant à un auter a que il ne 
doit pas payer, neſt pas diſſeiſin 
a mey, ne ouſta moy pas de mon 
rent ſans ma volunt 4 et ma elec- 
tion, Sc. Car coment que jeo puiſ- 
ſ aver affiſe envers tiel per- 


* ef nient per reaſon de mon mannor, not in IL. and M. nor Roh. 
T et receive=a recerver, L. and M. and Roh. 


erde, L. and M. and Roh. 


and Rub, 


F OR the payment of my tenant 
to another to whom hee ought 
not to pay, is no diſſeiſin to me, nor 


ſhall ouſt me of my rent without 


my will and election, &c. For al- 
though I may have an aſſiſe againſt 
ſuch pernor, yet this is at my elec- 


nor, 


+ claima 
i deceaſe—diſireſs, L. and M. and Roh. 


8 C 


(1. Roll. Abr. 662.) 


(Cro. Car. 304, 


Roll. Abr. 658.* 


. B. 179 * 


(Ant 18. b. 
2. Siderf. 76.) 


(3. Rep. 779 


claimant meſan?, L. and M. and Roh. 


$ Sc. added L. and M. 


q <—0# ſans, L. and M. and Roh. 


Lib. 3. 


(. Rep. 37. 
9. Rep. 61. 
Hob. 322.) 


{Cro. Car. 30g.) 


24. E. g. 4. 1. E. 6. 5. 

See the authorities there follow- 
ing in the next paroffe. 

5. E. 4. 1. 23-H. g. tit. Aff. 439. 
24. E. 3. 40. 34. 16. All. p. 15. diſtre 
16. E. 3. Relcaſe 56. + E. 5. EY 
F. N. B. 279. E. 
Flet. li. 4. ca. 12, 


Ant. Sect. 541.) 


Cap. 10. 


nor, nuicore ceo eff a mon elec- 


tion, fi jeo vole prender luy come 


mon dliſſciſor, ou non. Iſſint tiele 
diſcents de rents en gros ne 0u- 
fteront pas le ſeignior de diſtrey- 
ner, mes a cheſcun temps ili 
poyent bien diſtreiner pur le rent 
arere, Sc. Et en ceſt caſe ſi apres 
le diftreſſe de luy que iſint terei- 
enſment priſt le rent, geo graunt 
fer mon fait le ſervice a un auter, 
et le tenant attourna, ceo eft af- 


fets bone, et les ſervices per tiel 


grant et attournement mainte- 
nant font en le grantee, Sc. Mes 
auterment eft lou le rent eſt par- 
cel del manor, et le difſeiſor mo- 


ruſt ferfie del manor entier, come 
en le caſe procheine avant eft dit, 


Se. 


Of Attornement. 


Sect. 590. 


tion, whether I will take him as 
my diſſeiſor, or no. Soſuch diſ-. 
cents of rents in groſſe ſhall not 
ouſt the lord of his diſtreſſe, but 
at any time he may well diftreyne 
for the rent behinde, &c. And, 
in this caſe if after the diſtreſſe of 
him which ſo wrongfully tooke 
the rent, I grant by my deed 
the ſervice to another, and the 
tenaunt attorne, this is good 
enough, and the ſervices by 
ſuch grant and attornement are. 
preſently in the grantee, &c. But 
otherwiſe it is where the rent is 
arcell of a mannor, and the diſ- 
ſeiſor dieth ſeiſed of the whole 
mannor, as in the caſe next be- 
fore is ſayd, &c. ö 


H E RE Littleton putteth a. diverſitie betweene a. rent ſervice parcel of a mannor, 
1 whereof he had ſpoken before, and a rent fervice in groſſe. For a man cannot be 
dAeiſed of a rent ſervice in groffe, rent charge, or rent ſeeke, by attornement or payment of 
the rent to a ſtranger, but at his election; for the rule of law is, Nemo redditum allorius invite 
* Vid. Sed. 237, 238, 239, 240. domino percipere aut poſſidere poteft ; and our author hath before “ taught us what be dif 

feifins of rents ſervices, rents charges, and rent ſecks, and payment to a ſtranger is none 
of them, but at the lord's election, as our author here ſaith. . 


Pernor, i. . the taker of my rent. But if the diſſeiſee bring ap aſſiſo aguinſt ſuch » 
pernor, then he doth admit himſelfe out of poſleſſion. 


bringing of an affiſe, &c. 


Diſcents. A diſcent of a rent in grofle bindeth not the xight owner but that he may 
yne, albeit he admitted himſelfe out of poſleffion, and determined his election, as by 


It the tenant of the land, pay the rent to a ſtranger which hath no right thereunto, and 
the right owner releaſe to him, this releaſe is good becauſe he thereby admitted himſelfe to bee 
out of poſſeffion. But if the-tenant had given him any thing in name of attornement, and 


the right owner had releaſed to him, this releaſe had beene void, becauſe an attornement only 


can be no diſſeiſin of the rent. 


Teo grant per mon fait, Sc. This alſo proveth, that the right ou ner ĩs not out 


ſe 


ION. 


of Ons and that this grant over is a demonſtration of his election that hee is in poſ- 


Sect. 590. 


ZT E M. eo fue e, dun 


manor, parcel en aemeſne, et 


 * parcel en ſervice, et jeo done 


certaine acres del terre, parcel de 
&emeſne de meſine le manor, a un 


ALso, if I be ſeiſed of a mannor, 

parcell in demeſne, and par- 
cell in ſervice, and I give certaine 
acres of the land, parcell of the 


demeſne of the ſame mannor, to 
| | aut a 


auter en le taile, rendant a moy 
et a mes heires un certaine rent, 
Sc. fi en ceſt caſe geo ſue diſſei- 
fie de la manor, et touts les te- 
nants atturnont et payont lour 
rents. al difſetſor, et auxy le dit 
tenant en le tale paya te rent per 
moy reſerve, al diſſeiſor, et puts 
le diſſeiſor moruſt ſeiſie, x &c. ct 
ſon heire entra, et eſt eins per diſ- 
cent, uncore en ceſt caſe jeo puiſſe 
bien diſtregner le tenant en le 
tatle, et ſes heires, pur le rent per 
moy. reſerve ſur le done, ſcilicet, 
auxy- hien pur le rent efteant ade- 
rere devant le deſcental heire le diſ- 


ſei ſar, et auxy pur le rent que bap- 


pe deſire aderere apres meſine le 


diſcent, nient objtant tiel morant 

ſeiſie del diſſeiſor, Sc. Et lacauſe eſt, 
fur ceo que quant dona tene- 
ments en le taile, ſauant le re- 

wverfion a luy, et il fur le dit done 

reſerva a luy un rent cu auters 

ſervices, tout le rent et tes ſer- 
vices font incidents a la rever- 

2 ; et quant un home ad un re- 


verſion, il ne puiſſoit eſtre auſte de 


fon reverfion her le fait d un , 
treuge. home,  finon que le tengnt 
ſoit auſte de ſon eſtate et poſſeſſion, 
Se. Car ſi longement Þ que le 
tenant en le taile et ſes beires 
continuont lour poſſeſſion per force 
de mon done, Cy longement eſt le 
rever/ion en moy et en mes heires: 
et entant que le rent et les ſervices 
reſerves ſur tiel done ſont inci- 
dents et dependants al reverſion, 
quecunque que ad le reverſion, 
evere meſine le rent et ſervices, 
Sc. 


* Cc. not in L. and M. nor Roh; 


Lib. 3. Of Attornement. 


Sect. 599. 


another in taile, yeelding to mee 
and to my heires a certaine rent, 
&c. if in this caſe I be diſſeiſed of 
the mannor, and all the tenaunts 
attorne and pay their rents to the 
diſſeiſor, and alſo the ſayd tenant 
in taile pay the rent by me reſerv- 
the diſſeiſor, and after 
the diſſeiſor dieth ſeiſed, &c. and 
his heire enter, and is in by diſ- 
cent, yet in this caſe I may wel diſ- 
treyne the tenant in taile, and his 
heires, for the rent by me reſerved 
upon the gift, ſcilicet, as well for the 
rent being behinde before the diſ- 
cent to the heire of the diſſeiſor, 
as alſo for the rent which happeth 
to be behind after the ſame diſcent, 
notwithſtanding ſuch dying ſeiſed 
of the diſſeiſor, &c. And the rea- 
ſon is, for that when a man giveth 
lands in. taile, ſaving the rever- 
the 
fayd gift reſerveth to himſelfe a 
rent or other ſervices, all the rent 
and ſervices are incident to the 
reverſion ; and when a man hath a 
reverſion he cannot be ouſted of 
his reverſion by the act of a 
ſtranger, unleſſe that the tenaunt 
be ouſted of his eſtate and poſſeſ- 
fon, &c. For as long as the te- 


ed, 


Gon to himſelfe, and hee upon 


nant in taile and his heires conti- 


to 


nue their poſſeſſion by force of my 
gift, ſo long is the reverſion in me 
and in my heires : and in as much 
as the rent and ſervices reſerved 
upon ſuch gift be incident and de- 
n the reverſion, who- 


pendin 


ſoever 
have the ſame rent and ſervices, 


&c. 


bach 


the reverſion, 


a un anter added in L. and M. and Roh- 


ſhall 


Sek. 


+ en ces cat added L. and XI. and Roh. 


(Dyer 94. b) 


(Cro. Car. 303. 


(8. Rep. 89. 


Lib. z. 


Cap. 10. Of Attornement. Seck. 591, 


Sect. 591. 


N meſme le maner eſt, lou 
jea leſſa parcel del demeſne 
del manor a un auter pur terme 
de vie, ou pur terme d ans, rendant 
a moy certaine rent, &c. coment 


que jeo ſoy diſſeiſie del manor, &c. 


et le difſerfor moruſt ſeifie, ® &c. et 
fon heire Þ eſteant eins per diſcent, 


uncore jeo diſtreiner pur le rent 
arere ut ſupra, nent obſtant tiel 
diſcent ; car quant home ad fait 
ziel done en taile, ou tiel leas pur 
terme de vie, ou pur terme dans, 
del parcel de le demeſne de un 
manor, Sc. ſavant le rever/ion a 
tel donour ou lefſour, &c. et puts 
il ſoit diſſeifie de le manor, Sc. tiel 
rever/ion apres tiel diſſeiſin eſt 


ſever del manor en fait, coment 


que ne ſoit ſever en droit. T Et i 


fint poyes veier (mon fits diver- 
fit ie, lou il * ad un manor par- 


cel en demeſne et parcel en ſer- 
vices, les queux ſervices ſont par- 
cel de meſne le manor nient in- 


cidents a aſcun reverſion, Sc. 


IN the ſame manner is it, where 
I let parcell of the demeſnes of 
the mannor to another for terme 
of life, or for terme of yeares, ren- 
dring to mee a certaine rent, &c. 
albeit I be diſſeiſed of the mannor, 
&c. and the difleifor die ſeiſed, &c. 
and his heire bee in by diſcent, yet 
I may diſtreine for the rent arere 
ut ſupra, notwithſtanding ſuch dif- 
cent ; for when a man hath made 
ſuch a gift in taile, or ſuch a leaſe. 
for life, or for yeares, of parcell of 
the demeſnes of a mannor, &c. 
ſaving the reverſion to ſuch donor 
or leſſor, &c. and after he is diſſei- 
ſed of the mannor, &c. ſuch rever- 
fion after ſuch diſſeiſin is ſevered 
from the mannor in deed, though 
it be not ſevered in right. And ſo 
thou mayſt ſee (my ſonne) a diver- 
ſitie, where there is a mannor par- 
cell in demeſne and parcell in ſer- 
vices, which ſervices are parcell 
of the ſame mannor not incident 
to any reverſion, &c. and where 


et lou ils ſont incidents al rever- 


ion, &c. 


they are incident to the reverſion, 


* 


Cro. Car. zog. 
2 Roll. Abr. 658. 


| HEN Littleton putteth a diverſitie betweene rents and ſervices parcell of a mannor 
11, Rep. 47, 48. Plowd. 197. b.) 


(whereof he had ſpoken before) and rents and ſervices incident to a reverſion parcell 
of a mannor. i | 

And the reaſon of this diverſitie is, for that as long as the donee in taile, leſſee for life, or 
.leſice for yeares, are in poſſeſſion, they preſerve the reverſion in the donor or leflor ; and ſo 
long as the reverſion continue in the donor or leſſor, ſo long do the rents and ſervices which 
are incident to the reverſion belong to the donor or leſſor. Neither can the donor or leſſor 
be put out of his reverſion, unleſſe the donee or leflee be put out of their poſſeſſion ; and if 
the donee or leſſee be put out of their poſſeſſion, then conſequently is the donor or leſſor put 
out of their reverſion. But if the donee or leſſee make a regreſſe, and regaine their eſtate and 
pofſeſſion, thereby doe they # o fadlo ræveſt the reverſion in the donor or leſſor. 

And here is to be obſerved, that when a man is ſeiſed of a mannor, and maketh a gift in 
taile, or leaſe for life, &c. of parcell of the demeſne of the mannor, [a] the reverſion is part 
of the mannor, and by the grant of the .-mannor the reverſion ſhall paſſe with the attorne- 
ment of the donee or leflec, But it the lord make a gift iu taile, or a leaſe for life of the whole 
mannor, excepting Þlacke- Acre, parcell of the demeſnes of the mannor, and after he granteth 
away his mannor ; Þlacke-Acre thail not paſſe; becauſe during the eſtate taile, or leaſe for 


lite, 


a] 18. AT. p. 2. 38. H. 6. 33. 
L Com. Fulmerſtons's cafe 103. 
Lib. 5. fol. 11, 12. 25. 19. E. 2. 
Briefe $45. 4. E. 3. Briete 71 3. 
(Poſt. 349+ 11. Rep. go. b) 


®* &c.not in L. and M. + eftcant not in L. and M. nor Roh. + Sc. added L. and M. and Rch. 


- 


Lib. 3. Of Diſcontinuance. Sec. 592. 


life it is ſevered from the mannor. And fo note a diverſitie, that a reverſion of part may 
be parcell of a mannor in poſſeſſion, but a part in E cannot be parcell of the reverſion 


of a mannor expectant upon any eſtate of freeho 


But if a man make a leaſe for yeares 


of a mannor, excepting Blacke Acre, and after granteth away the mannor, Blacke Acre 
ſhall paſie, becauſe the freehold being entire, it remaineth parcell of the mannor, and one 

ecipe of the whole mannor ſhall! ſerve. But otherwiſe it is in caſe of the gift in taile or 
eaſe for life excepting any part, there muſt be ſeverall writs of præcipe, becaule the freehold 


is ſeverall. 


— 


** 


CAP. 11. Of Diſcontinuance. Se&t. 592. 


Dlſcontinuance eff Dlſcontinuance is 
un ancient pa-— an ancient word 
rol en la ley, et ad in the law, and hath 
divers fignificationg, divers ſignifications, 
c. Mes quant a un Sc. But as to one 
entent il ad tie ſig- intent it hath this ſig- 


wification, ſcilicet, lou nification, viz. where. 


un home ad alien a un a man hath aliened to 
auter certaine terres another certaine lands 
ou tenements ef no- or tenements and 
ruſt, et un auter ad dieth, and another 
droit de aver meſines hath right to have 
les terres ou tene- the ſame lands or te- 
ments, mes il ne poit nements, but hee may 
entrer en eux per not enter into them 
cauſe de tiel aliena- becauſe of ſuch an 
tion, Sc. alienation, &c. 


Diſcontinuance is 4 

word compounded of de 
and continuo, tor continuare 
is to continue without in- 
termiſſion. Now by addition 


of de (euphonig gratid dis 


to it), which is privative, 
it fignifieth an intermiſſion, 
Diſcontinuare nihil aliud figni- 


ficat quam intermittere, deſue- 
feere, interrumpere. And as 


our author faith, [a] it 
is a very ancient word in 
law (1). 


Vide Sect. 637. 


6 o - 
an - 


1 . 


[4]8. H. 4. 8. b. 11. H. 4. 85. b. 


A diſcontinuance of eſtates (10. Rep. 97.) 


in lands or tenements is pro- 
perly (in legall underſtand- 
ing) an alienation made or 
ſuftered by tenant in taile, or 
by any that is ſeiſed in azter 
droit, whereby the itfue in 


taile, or the heire or ſucceſſor, _ 


or thoſe in reverſion or re- 
mainder, are driven to their 
action, and cannot enter. 


All which is implied by the deſcription of our author, and by the (Sc. ) in the end of this 


Section. 


L have added (properly) by good warrant of our author himſelfe, for Se#ione 470. he uſeth 
diſcoutinuance for a deveſting or diſplacing of a reverſion, though the entrie be not taken 


aw f . 
bis diſcontinuance conſiſteth in doing or ſuffering an act to be done, as hereafter ſhall (1. Roll. Abr. 190. 485.) 
peare. And where our author faith, that it hath divers ſignifications, there is alſo a diſ- 
continuance of- proceſſe conſiſting in not doing, where the proceſſe is not continued, con- 


cerning which, there. is an excellent ſtatute ma 


e in furtherance of juſtice in [5] 1. E. 6. and [5] Vide the Statutes of 1. E. 6. 
is well expounded in my Reports, and therefore need not here to be inſerted. 


There is another erroneous proceeding, and that conſiſteth in miſdoing ; as when one pro- 
cefle is awarded inſtead of another, or when a day is given which is not legall, this is called 
a miſcontinuance, and if the tenant or defendant make default, it is error; but if he appe 


„ Ca. 7. & 31. Elia. c. 1. lib. 7. 
f. 30. 31. &c. le caſe de diſcon- 
tinuance de proces. 

(1. Sid. 173. 2. Cro. 284.) 

are, 39. E. 3. 7. a. 46. E. g. 30. 


then the miſcontinuance is ſalved, otherwiſe it is of a diſcontinuance, But let us returne to 37. H. 6. 25. 26. 9. E. 4. 18. 


the diſcontinuance of eſtates in lands, whereof Littleton doth treat in this Chapter. 


12. E. 4. 


| Signiſications. Here (as in many other places) it appeareth how neceſſary it is to vide Sect. 74- 174: 194- 441-520. 


know: the; fignification of words. 


And in this Chapter it a gre, that when Littleton wrote, the eſtate in lands and tene- 


ments might have beene di 


ontinued five manner of wayes, viz. by feoilment, by fine, by re- 


leaſe with warrantic, confirmation with warrantie, and by ſuffering of a recovery in a 


precipe 


(i) I. 4s to diſeontinuances in general: — In note 1. p. 239. 2. it was obſerved, that in the caſe of a diſſeiſin, while the poſſeſſion 
remains in the diſſeiſor, it is a mere naked poſſeſſion, unſupported by any right; and that the diſſeiſee may reſtore his poſſeſſion, and 
ut a total end tothe poſſeſſion of the difleiſor, by an entry on the land, without any previous action ; but that, if the diſſeiſor dies, the 
heir comes to the poſſetſion of the eſtate by a law ul title. It is the ſame if the diſſeiſor aliens; the alience comes in by a lawful title. By 


reaſon of this law ful title, the heir, in the firſt inſtance, and the alienee, 
ſo far good even againſt the perſon diſſeiſed, that he loſes by it his right to recover the poſſeſſion by dur 
action at law. Whenthe right of entry is thus loſt, and the party can only recover by action, the 


in the ſecond, acquires a preſumptive right of pofſe ion which is 


and can only recover it by an 


eſſion is ſaid to be diſcontinued. 


This is the general import of the word diſcontinuance ; but, in its vſual acceptation, it hgnifies the effect of alienations made by huſbands 


© ſeiſed pure uxoris ; by eccleſiaſtics ſeiſed 


Jure ecclefie ; or by tenants in tail; thoſe being the three inſtances adduced by Littleton of a 


diſcontinuance. But other caſes, where the party having the r ight could not reſtore his poſſeſſion by entry, and was therefore left to his 


remedy by action were alſo, in Littleton's time, termed diſcontinuances. 


Thus, before the ſtatute of the 11. H. 7. c. 20. the aliena- 


tions of a woman ſeiſed of an eſtate in dower, or of any eſtate of the gift of her huſband, or of any of his anceſtors, were ſaid to be a 
diſcontinuance ;, and before the ſtatutes of 32. H. 8. c. 31. and 14. El. c. 8. recoveries ſuffered by tenants for life, or tenants by the 
courteſy, or tenants in tail, after poſlibility of iſſue extinct, or even by the feoffee of tenant for years, worked adiſcontinuance. See 
Sir William Pelham's caſe, 1- Rep. 14. It is to be obſerved, that there is a material difference between the ſituation or title of the 
alienee of any perſon whoſe alienation makes a diſcontinuance, and the ſituation or title of the heir or alience of a diſſeiſor; for the heir 
and alience of a diſſeiſor immediately claim under a perſon coming in by a wrongful title, and their eſtates, though not defcaſible by 
entry, are immediately defeafible by action. But the alicnee of every perſon, whoſe alienation is ſaid to be a diſcontinuance, claims 
by a perſon having a lawful eſtate, and the eſtate of the alience is unimpeachable curing the life of the diſcontinuor. It thould alſo be 


obſerved, that a ditcontinuance extends to thoſe caſes only, where a perſon is diſpoſſeſſe 


of an eſtate of freehold ; and where, though he 


has loſt his right of entry, he can ſtill recover the poſleſion by action. At the common law, if there was a term for years, and the 
tenant of the frechold ſullered a common recovery, by covin, it was a good bar to the termor; for, not having the freehold, he could 
not faiſifv the recovery, fo that all his term and intereſt in the land was loſt, and his only remedy was an action of covenant again 
the leſſor. His poſſeſiion, therefore, or rather his intereſt, was abſolutely loſt, not merely interrupted. Even after the ſtatutes of 
Glouceſter, and the 21. I. S. c. 15. which preſerved the intereſt of the termor for years, againſt a common recovery, as the poſſeſtion 
of the termor for years is conſidered in the law as the poſſeſſion of him who has the next eſtate of freehold, the recovery is never ſaid 
to diſcontinue the efate of the termor for years; the expreſſion diſcontinuance being applied ſolely to thoſe caſes where the e is 
diveſted. The peculiar import of the word diſcontinuance, where applied to the cates mentioned by Littleton, is ſhortly, bur 


forcibly expreſſed by Mont. Hoyard, who explains the word N "* Interruption du droit, u en a ſur un fende, 


par la 
Vente 


Lib. 3. 


Regiſtr. Orig. fol. £30- 
F. N. B. ion Bracton li. 4. fol. 
32g. Fleta lib. 5. ca. 34- 


ſenſu 


Cap. 11. Of Diſcontinuance. Se. 593, 594. 


præcipe qudd reddat. And this was to the prejudice of five kinds of perſons, =. of wives, 


of heires, of ſucceſſors, of thoſe in reverſion, and of thoſe in remainder. 
and their heires, and for ſucceſſors, the law is altered by acts of 
wrote, as in this Chapter in their proper places ſhall appeare, 


H ERE Litton putteth 
141 an example of a diſ- 
continuance made by one 
ſciſed in auter droit, as by an 
abbot who had a fce ſimple 
in the right of his monaſtery; 
and therefore his alienation 
without the affent of his co- 
vent had beene a diſconti- 
nuance at the common law, 
and had driven his ſucceffor 
to a writ de ingreſſu fine aſſen- 
fu capituli. 


De ingreſſu ſine 5 
capituli, e. 
It is called ſo becauſe the ali- 
enation was fine aſſenſu capi- 
tuli; for if it had beene cum 4ſ. 
ſenſu capituli, it ſhould have 
beene a barre to the ſucceſſor, 
And becauſe the ſucceflor 
could not enter, the common 
law gave him this writ, and 
is ſo called of theſe words con- 
tained in the writ, which writ 
you may read in the Regiſter 
and Fitzherbert's N. B. 
And here is to be noted, 
that in law the covent, al- 


Sect. 593. 


GICOME un abbe 
ſeiſie de certaine 
Ferres ou tenements en 


fee, et altenaſt me/mes 


les terres ou tenements 
a un auter en fee, ou 
en fee taile, ou pur 
terme de vie, et * puis 
Pabbe moruſt, ſon ſuc- 
ceſſor ne poit enter en 
les dits terres ou tene- 
ments, coment que 11 


ad droit eux aver come. 
en droit de fon meaſon, 


mes il eſt mis a ſon 
aclion de recoverer 
meſmes les terres ou 
tenements, quel eſt ap- 
pelle, breve de in- 


greſſu ſine aſſenſu ca- 


pituli, &c. 4 


But for wives, 
parliament ſince Littleton 


AS if ah abbot be 

ſeiſed of certaine 
lands or tenements in 
fee, and alieneth the 
ſame lands or tene- 
ments to another in 
fee, or in fee taile, or 
for terme of life, and 
after the abbot dieth, 
his ſucceſſor cannot 
enter into the ſaid 
lands or tenements, 
albeit he hath right to 
have them as in right 
of his houſe, but he is 
put to his action to re- 
cover the ſame lands 
or tenements, which 
is called a writ, breve 
de ingreſſu ſiue afſenſu 


capituli, &c. 


* * beit they be regular and dead 5 

ö * 5 * ö per ſons in law, yet are they ſaid in law to be capitulum to the abbot, as well as the deane 
(Poſt. 341. b. and chapter, that be ſecular to the biſhop. But it is to be obſerved and implied in this (&c.) 
(as. 25 agdalen College's that, a ſole body politike that hath the abſolute right in them, as an abbot, biſhop, and the 


like, may make a diſcontinuance; but a corporation aggregate of many, as deane and chap- 
ter, warden and chaplaines, maſter and fellowes, maior and comminaltie, &c. cannot make 
any diſcontinuance ; for if they joyne, the grant is good; and if the deane, warden, maſter; 
or maior make it alone where the body is aggregate of many, it is void, and worketh z 
diſſeiſin. But now (as hath beene ſaid) by the ſtatute of 27. H. 8. and 31. H. 8. all the ab- 
bots, priors, and other religious perſons are ſo diffolved, as there be none remaining this day, 
and by the ſtatutes of 1. Eliz. and 13. Eliz. cap. 10. and 1. Fac. cap. 3. biſhops and all 


other ecclehaſticall perſons are diſabled to alien or diſcontinue any of their eecleſiaſticall 
hvings, as by the ſame acts doth appeare (1). . 


Sect. 594. 
EN droit fa feme, ITE M. þ home ſeifie ALSO, if a man be 


Sc. (2) That is to de terre come en droit ſeiſed of land 
ſay, in fee ſimple, fee taile, as in right of his 
de 


See more of this matter hereafter 
in this chapter Sect. 648. and 
before Set. 528. 


+ &c. not in L. and M. nor Roh. 


vente qu un auire charge de conſerver ce droit, en a faite. See Anciennes Loix des Francois, 2 vol. 435. Our doftrine of diſ- 
continuance bears ſome analogy to the doctrine of interruption in the civil law. —There, interruption, when applicd to the real pro- 
perty, ſignifies the ouſting of a perſon from the poſſeſſion of his land. From that time, he ceaſes to be the poſſefſor of it; and if he 
does not renew his poſſeſſion, but permits the diſpoſſeſſor to retain it, he abſolutely loſes his right to it, and the diſſeiſor is ſaid to 
acquire it by preſcription. It is obſervable, that by the laws of the Twelve Tables, poſſeſſion during two years formed a preſcription 
for land ; one year, for perfonal eſtate. Dio. Sic. 20. In 3. Rep. fol. 3. b. 9. a. Lord Coke obſerves, that the reaſon why the. 
law will not permit a perſon who is in by judgment of law, to have his poſſeſſion diſturbed by the diſſeiſee, is, to take away the 
% multiplicity and infiniteneſs of- ſuits, trials, recoveries, and judgments in one and the ſame caſe z and therefore in the judgment 
and policy of the law, it was thought more profitable to the commonwealth, and more for the honour of the law, to leave ſome 
** without remedy, and to put others to their writ of right, without any reſpect of coverture, &c. than that there ſhould not be any 
end of actions and ſuits.” 

(1) II. As to diſcontinuances by ecclefiaſtical perſons lt is generally ſuppoſed that eccleſiaſtical perſons were permitted to acquire | 
real eſtates, as early as the reign of the emperor Conſtantine. The tenth century is commonly conſidered as the period when donations to 
them were moſt frequent and conſiderable. Very ſoon after they were permitted to acquire, they were reftrained from alienating, their 
* Join See Dec. Gra. Caf. 12. Q 2. c. 3- Long leaſes made by eccleſiaſtical perſons, are declared to be null by the Council of Trent, 
Seſl. 25. de Ref. ch. 11. For the learning relating to the leaſes made by eccleſiaſtical perſons, the editor begs to refer to the much- 
2 1 on 1 * by Laa r 3. oy r ſuppoſed to be extracted from a manuſeript of Sir Geoffry 

bert. It is to be obſerved, that biſhops and abbots were ſuppoſed to have the poſſoſſion ix j ien 1 
but parſons were conſidered to have no — than a life eſtate, Fee Gilb, Ten. 47 W 

(2) III. As to diſcontinuances by perſons ſei ſed jure uxoris Alt is generally ſuppoſed that women, by reaſon of their incapacity to 
perform military duty, were not originally admitted to ſucceed to proper Bent: ſo that if the fief, by its original conſtitution, were 
deſcendible to the females, it was, upon that very account, ranked among improper ſiefs. Sce Craig. de ö — Feud. 48. 50. 236. 
Stry. Ex. Jur. Feud. cap. 4. 2. cap. 15. 2. 3. By the Salic law, the females were excluded From ſucceeding to eftates, either lincally 
or oollaterally.— It may not be improper to mention here, that there are two different codes of this law. One of them is ſuppoſed 


2 _ — cons __ 2 3 France. — The other is of a later date; and appears to be a republication 
of the former, with conhiderable alterations, both in ſubſtance and phraſcology ; and with ſeveral egulati c 
been made by the I rinces who filled the throne of that kingdom, aft CONS 00 OO OVER new regulations fupgoled. fb Pave 


le 0 rr ee a er the introduction of chriſtianity.— The former code contains 
the following clauſe: e terra verò Salted in mulierem nulla portio hereditatis tranſit 


«« filit in hereditaie ſuccedunts In the latter, it'is expreſſed in this manner: De 


puis not in L. and M. nor Roh. 


it ; ſed hoc wirilis ſexus acquirit z hoe gt, 
terg,d auten Salied, nulla portio hereditatis mu- 
„ lieri 
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I 


de fa feme, * Se. of wife, &c. and thereof or for life. Here Littleton put- 


a . | teth another caſe where a man 
ent enfeoſta un auter, infeoffe another, &c. is feiſed in outer droir, and my 


Sc. ſet moruſt, la feme and dieth, the wife nes A pr 5 
., - the huſband ſeiſed in the right 
ne puit enter, mes eſt may not enter, but is „f r 5 
ms a fon action, le- put to her action, the common law gave her a cuz: BrafQton lib. 4. f. 202. & 22. & 
11 I 5 in vita, and her heire a ſur cui 324. FHleta lib. 5. ca. 24. & 36. 
quel eft appel, * hich — called, CRE) in vita, becauſe they Arty not F. N. B. 193. Neg. 15 18 
vita, &c. in vitd, &c. enter. But this is altered fince *. 28. 
our author wrote, by the 
ſtatute of $2. H. 8. by the purview of which ſtatute, the wife and her heires after the deceaſe 
of her huſband may enter into the lands or tencments of the wife, notwithſtanding the alie- 
nation of her huſband. 

And here is one of the alienations to make a diſcontinuance, . a feoffment ; and where (1. Roll. Abr. 694. Ant. 187. b.) 
our author ſpeaketh of a huſband ſeiſed in the right of his wite, fo it is where the huſband 
and wife are joyntly ſeiſed to them and their heires of an eſtate made during the coverture, 
and the huſband make a feoffment in fee, and dieth, the wife now may enter within that Pier. 4. & 5. Ph. & Marie 146. 
ſtatute, although it was the inheritance of them both. And fo it is if the feoFment be made 3. Eliz. Dier. 191. Lib. 8. fol. 
by the huſband and wife, (albeit the words of the ſtatute be by the huſband only) for in ſub- 71, 72- Greveleye's caſe. 
ſtance this is the act of the huſband only. (1) (9- Rep. 140. a.) 

It the huſband cauſe a præcipe quod reddat upon a faint title to be brought againſt him and Greveleye's caſe ubi ſupra. 
his wiſe, and ſuffereth a recovery without any voucher, and execution to be had againſt him (2+ Int. 343.) 
and his wife, yet this is holpea by the ſtatute ; for this by like conſtruction is the act of the 
huſband, and the words of the — be, made, ſuffered, or done. | 

If the huſband make a feoffment in fee of the lands which he holdeth in the right of his (F. N. B. 205. f. 7. Rep. 42 
wife, and after they are divorced cavſd precontra#is, yet the woman may enter within the + Rep. ag) 
purview of that ſtatute, and is not driven to her writ & cui ante divortium, as ſhe was at the 
common law, albeit the entrie be by the ſtatute given to the wife, and now upon the mat- 
ter ſhe was never his lawfull wife. But it ſufflocth that ſhe was his wife de fa#o at the 
time of the alienation, and where her huſband dieth ſhe cannot be his wife at the time of the 
entric., 

If the huſband levie a fine with proclamations, and dieth, the wife muſt enter or avoid the | 
eſtate of the conuſee within five yeares, orelſe ſhe is barred for ever by the ſtatute of 4. H. 7. 6. E. 6. Dier. 72. b. 
for the ſtatute of 32. H. 8. doth helpe the diſcontinuance but not the barre ; and the ſtatute 
ſpeaketh of a fine, and not of a fine with proclamations. 

If lands be given to the huſband and wife, and to the heires of their two bodies, and the g...1..., caſe ubi ſupra 
huſband maketh a feoffment in fee and dieth, the wife is holpen by the ſaid ſtatute, as hath patch. 7 Jac. ts 
beene faid, and fo is the iſſue of both their bodies. Feme tenant in taile taketh huſband, the (Hob. 261. 9. Rep. 140. 
huſband maketh a feoffment in fee, the wife before entrie dieth without iſſue, he in the rever- Dyer. 224. a. 3. Inſt. 226.) 
ſion or remainder may enter, For, firſt, the reverſion or remainder cannot be diſcontinucd in 
this caſe, becauſe the eſtate taile is not diſcontinued. Secondly, the words of the ſtatute be; 

Hall not be prejudiciall or hurtfull to the wife or her heires, or ſuch as Hall have right title or in- 

tere by the death of ſuch qwife, but that the ſame <vife and her heirer, and ſuch other to whom ſuch 

right ſhall appertaine after ber deceaſe, ſhall or lawfully may enter into all ſuch mannors, lands, 

Sc. according to their rights and titles tbereins by which words the entrie of him in the rever- 

fion or remainder in that caſe is preſerved. The huſband is tenant in taile, the remainder 

to the wife in taile, the huſband make a feoffment in fee ; by this the huſband by the com- 

mon law did not only diſcontinue his owae eſtate taite, but his wife's remainder : but at this 
day after the death of the huſband without ĩſſue, the wife may enter by the ſaid act of 32. H. 8. 8. E. 2. tit. euĩ in vid 26. 
If the huſband hath iſſue, and maketh a feoffement in fee of his wife's land, and the wife 3+ 125 ibidem go. 10. E. 2. 
dieth, the heire of the wife ſhall not enter during the huſband's life, neither by the common * 

law nor by the ſtatute. 


Cui in vita, &c. Here is alſo r* a ſur cut in vitã alſo for the heĩre. This writ 
here mentioned in our author is fo called of thoſe words contained in the writ, which you may 
reade in the Regiſter and Fitzherbert's N. B. 


4. H. 7. c. 24. 


Sect. 
c. not in L. and M. nor Roh. + Sc. not in L. and M. nor Roh. 


(x) But a fine levied both by huſhand and wife of her lands, is not within the ſtatute; and it operates as a bar to her and her 
heirs, of all her eſtate and intereft in the land. See 2. Rep. 57. b. 77. b. 


* 


* lieri veniat, ſed ad virilem ſexum tota hereditas perveniat.”” But in the courſe of time, women were admitted, generally, to 
ſucceed to all fiefs ; and even the Salic law loſt all its force, except as to the ſucceſſion to the crown, in which ref] it has been 
invariably obſerved from the earlieſt period of the French monarchy to the preſent time. This excluſion of females and their de- 
ſcendants from the crown, is now univerſally agreed to be a fundamental law of that monarchy.—Even in the diſpute between 
Philip Valois and Edward the Third, the validity of the law as to the daughters themſelves, was never queſtioned : the only diſpute 
was, whether it extended to the male deſcendants of the daughters, Edward the Third contended it did not; but the deeiſion o the 
aſſembly, which was held upon this affair, at Paris, and which was compoſed of the chief nobility, prelates, and burghers of the king- 
dom, being againſt him; and the wars which were undertaken in ſupport of his right, proving unfavourable to the Engliſh; it is now 
ſettled beyond all controverſy, that the deſcendants of the daughters are excluded from the throne of France, as much as the 
daughters themſelves. In conſequence of this doctrine, Henry the IVth ſucceeded to the throne at the diſtance of twenty-one degrees 
from his immediate predeceſſor. Sec Rapin's Diſſertation on the Salic Law, and Le Brun Traite des Succeffions, l. 2. c. 2. f. 2.— 
This exclufion from the throne of France did not prevent women ſucceeding there to every other dignity, ſo as even to become peers 
of France. Many inſtances are upon record of their perſonally preſiding in their own courts, even over judicial combats z of their 
being ſummoned to, and fitting in, the court of peers; and, what is conſidered as the higheſt of honours, of their aſſiſting as peers at 
the conſecration of the king. Thus Mahaut, the counteſs of Artois, afliſted not only at the trial of Robert of Flanders, bur at the 
ceremony of the coronation of Philip the Long, and with the other peers ſupported his crown. So, in England the celebrated Ann 
counteſs of Pembroke Dorſet and Montgomery had the office of hereditary ſheriff of Weſtmoreland, and exerciſed it in perſoa. 
At the aiſizes at Appleby, ſhe ſat with the judges on the bench. The reader will find the revolutions in the laws and uſages of France, 
in this reſpect, ſtated with the moſt conſummate learning and perſpicuity by the Chancellor D”Ayueſleau (then Attorney-General) in 
his pleading in the great cauſe of the Duke of Luxemburgh, tom. 3. p. 643. and in his Reguefte ſur da Monwance du Comte de Soiffens, 
tom. 6G. p. 1. & Obſervations ſur les Pairies, tom. J. p. 398. Proces verbal de ce que = oft paſſe au Parlement de Paris en 1716, au 
ſujet d' un accuſation de duel, intentet par le Procurenr general du Roi contre un Pair de France, qui x avoit pas encore ete regu en 
Parlement. Ib. 616. and ſee alſo Droit Public de la France, par Monſ. Bouguet, p. 332. The cauſe of the Duke of Luxemburgh gave riſe 
to the edict of 1911. By that ediRt it was declared, that in the letters for the erection of pecrages, whether granted before that time, or to 
be granted afterwards, the words heirs and ſucceſſors ſhould only eompriſe male children, deſcended from him in whoſe favour the 
peerage was firſt erected, and males deſcended from males, without the intervention of a female: That thoſe clauſes, which expreſoly 
compriſed females, ſhould be conſidered as having a condition annexed to them, that the female becoming entitled under them, ſhould 
marry no perſon without the conſent of the king, kgnificed by letters patent addreſſed to the parliament of Paris: That in theſe letters 
patent the peerage ſhould be confirmed to the huſband, and his male deſcendants z and that the peer in whole favour the pectage of his 

wife 


Lib. 3. 


Fleta lib. 5. cap. 34. 

F. N. B. 211, 218, Regiſtr, 
(4. Rep. g. b. 

Poſt. 363. b.) 


d] 11. H. 7. ca. 20. 
Ua Sect. 697. . 


(3. Cro. 244. 
1. Rep. 102. b 


3. Rep. Lin. Coll. Caſe. 
10. Rep 39. b. 6. Rep. 9. b. 
Bend. 40. Hob. 332. Jo. 31. 
Cro, El. 2.) 


e] Lib. g. fol. 50, 51. Sir George 
Brown-'s caſe eodem lib. fol. 60, 
&c. Linc. Coll. caſe. Lib. 1. 
fol. 176. Mildemaye's caſe. 
Dier. g. & 4. Ph. & Mar. 146. 
Idem, 8 Eliz. 248. 17. Eliz. 
340. Idem 19. Eliz. 354 
Idem 20.Eliz. 362. 27. H.8. 23. 
Lib. 5. fol. 79. Fitzh. caſe. 
Lib. S. fol. 71, 72. Greveleye's 
caſe. 

(F. N. B. 211. 217. 

8. Rep. 88.) 


[a] 4 E. 3. 38. 43. E. 3. 25- 
4. E. 4. 25. F. N. B. 124. 

„ 2. E. 2. Droit. 28. 
1 F. N. B. 12g. 

[4] 21. E. g. 11. 5, E. 3. 23. 
11. II. 4. 49. 

ſe} 2. E. g. Droit. 28. 13. H. 7. 
24. 5. E. 4. 2. 20. E. 3. Avow- 
ric 131. F. N. B. 10. 46. E. 3. 
tit. Cui in vita, 33 
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formedon in the diſcender, 


Sect. 595. 


Sect. 595. 


JTEM, fi tenant en 
taile de certaine 
terre ent enfeoffa un 


ENFEOFFA un 


auer, Cc. Here is 
implied, or make a gift in 
taile or an eſtate for lite. Here 


LSO, if tenant in 
taile of certaine 


land thereof enfeoffe 


Littleton perth a third ex- auler, &c. et ad iſſue another, &c. and hath 
ample of a diſcontinuance gf zygruft, ſon iſſue ne iſſue and dieth, his iſſue 
tenant in taile ſo b 


made by 


as his iſſue is put to his poit pas enter en la 


terre; coment queil ad 
title et droit à cco, 
mes eft mis a fon ac 


tion, que eſt appel 


may not enter into the 
land, albeit he hath ti- 
tle and right to this, 
but is put to his ac- 
tion, which is called a 


This extendeth as well to a formedon en le aif- 7 ormedon in le diſcen- 


woman tenant in taile as cender, Se. der, Ec. (1) 
to a man, and was generally good law when Littleton wrote; but now by the ſtatute of 
[4] 11. H. 7. if the woman hath any eſtate in taile joyntly with her huſband, or only to her 
elfe or to her uſe in any lands or hereditaments of the inheritance or purchaſe of her huſ- 
band, or given to the huſband and wife in taile by any of the anceſtors of the huſband, or by 
any other perſon ſeiſed to the uſe of the huſband or his anceſtors, and ſliall hereafter being 
ſole or with any other after taken huſband diſcontinue, &. the ſame ; every ſuch diſcontinu- 
ance ſhall be void; and that it ſhall be lawfull for every perſon to whom the iutereſt, title, or 
inheritance, after the deceaſe of the ſaid woman ſhould appertaine, to enter, &c. So as it ſuch 
a feme tenant in taile doe make any diſcontinuance in fee, in taile, or for life, although it be 
without warrantie, yet this doth not take away the entry after her death, either of the iſſue or 
of him in reverſion or remainder. This ſtatute hath heene exccllently expounded by divers 
reſolutions-and judgements [e] which I have quoted in the margent, and are worthy of due 
obſervation. | | 
If lands were entailed to a man and to his wife, and to the heires of their two bodies, and 
the huſband had made a feoffment in fee and died, and then the wife died, this had becne a diſ- 
continuance at the common law : for the title of the iſſue is as heire of both their bodies, and 
not as heire to any one of them, and his entrie muſt enſue his title or action. 


De formedon, De formd donationis, ſo called becauſe the writ doth comprehend the 
forme of the gift. And there be three kinde of writs of formedon, wiz. The firit in the diſ- 
cender to be brought by the iſſue in taile, which claime by diſcent per forman doni, The ſecond 
is in the reverter. which lieth for him in the reverſion or his heires or aſſignes after the ſtate 
taile be ſpent. The third is the remainder, which the law giveth to him in the remainder, 
his heires or aſſignes, after the determination of the eſtate taile ; of all which you may reade in 
the Regiſter and F. N. B. 7 

Here Littleton ſheweth that the iſſue in taile ſhall have a formedon in the diſcender. What 
other actions tenant in taile may have, and not have, is good to be ſcene, 

[a] Tenant in taile ſhall have a quod permittat. / 

[3] Tenant in taile ſhall have a writ of cuſtomes and ſervices in le dcbet, et ſolet, but ſhall 
not have it in the debet only. 

[c] In like manner he ſhall have a /efa ad molendinum in le d:bet et ſolet, but not in the 
debet taninm. 

[4] Tenant in taile ſhall have a writ of entre in confimili caſu and an adm, ſurement, and a 
nativo habendo, ceſſha- it, eſcheat, waſte, and the like. | 

le] But tenant in taile ſhall not have a writ of right /ar d;ſclaymer, nor a quo jure, nor a 
ne injuſle wexes, nor a nuper obiit, or rationabile parte, nor a mordancifler, nor a ſur cui in 
vita; for theſe and the like, none but tenant in fee ſhall have: and the higheſt writ that a te- 
nant in taile can have is a formedon. 


which is given to the iſlue in 
taile by the ſtature of 13. 
E. 1. cap. 1. becauſe he can- 
not enter. 


Tenant en taile. 


Sea. 


wife was thus confirmed, ſhould take his rank only from the day of his reception in parliament, under the letters patent. In the 
«fame manner the duchy and peerage of Aubigny was granted in 1684, to the duchets of Portimouth, the duke of Richmond her 
ſon, and his heirs male; but the letters patent by which this grant was made, were not regiſtcred ; for want of which, though the 
title of duke of Aubigny had always been admitted by the court of France, and the dukes and ducheſſes of Richmond had always 
been allowed at Verſailles the honours attached to that dignity, the peerage was not admitted by the parliament. In 1779, his grace 
the preſent duke of Richmond obtained letters patent, confirming thoſe of 1684, but with a clauſe, that neither his grace, 
nor any of the heirs male of his grandfather, the firſt duke of Richmond, ſhould be received in parliament, until the poſſeſſor 
ſhould be of the religion, and reſide in the kingdom of France; and that the rank of the peerage ſhould take place from the date 
of the reception. Theſe laſt letters patent have been duly regiſtered ; but his grace's rank and precedence will not begin till his 
reception, Th the mean time, the regiſtry of the peerage in parliament is a recognition of it, and entitles his grace to all the other ad- 
vantages, honours, and privileges annexed to the dignity. Theſe, when the eſtate is conſiderable, are of very great importancc. 
There are in France other peers, whoſe anceſtors have neglected to be received in parliament, and who, being unwilling to take a 
rank lower than that which the date of their peerage would give them, decline to be received there now, It is {aid the duc de 
Bouillon, the duc d'Elbeuf, the duc de Montbazon, and the duc de Vallentinois, are in this predicament. Some of them claim 
"to be older thin the duc de Uſez, who, by his anceſtors having been firſt received, is now, in fact, the firſt duke in 
France. — Both in England and in France, 3 originally communicated their titles and dignities 40 their huſbands. Many 
| Inſtances of this are to be found in the arguments on the claim of mr. Bertie to the barony of Willoughby. But this has long ſince 
ceaſed ; and we may apply to this circumſtance the remark contained in the former part of this work, reſpecting courteſy in titles 
of honour, that from the late creations by which women have been made pcercfſes in order that the iſſue of their huſbands 
might have titles, yet the huſbands themſelves continue commoners, it ſeems that this right in women to communicate pecrages to 
their huſbands is conſidered as extinct. Sce ant. 296. not. 1. But though, by our law, a woman does not now communi- 
cate her rank or titles of honour to her huſband, yet the freehold, or the right of poſſeſſion, of all her lands of inheritance, veſts 
in him immediately upon the marriage, the right of property {till being preſerved to her. 1 Inſt. 351.2. 273. b. And fec Pothier Traits 
des Fiefs, vol. 1. p. 123. This eſtate he may convey to another. An incorrect ſtatement in the book called Caſes in Equity, duriag 
the time of lord Talbot, fol. 165, of what was delivered by his lordſhip in the cafe of Robinſon 2. Cummins, ſeems to have given 
riſe to a notion that the huſband could not make a tenant to the priecipe of his wife's eſtate, for the purpoſe of ſuffering a common 
recovery of it, without the wife's previouſly joining in a fine; but it now ſcems to he a ſettled point that he can. Mr, Cruiſe, in 
his Eſſay upon Recoverics, p. 38. has given an accurate ſtate of lord Talbot's obſervations upon this ſubject, which, in ſubſtance 
and almoſt in words, is agreeable to a manuſcript report of the ſame caſe, in the poſſeſſion of the editor. The ſame muſt be con- 


cluded from general reaſoning, For the intereſt which the huſband takes in his wife's chattels, real and perſonal, ſee ant. 300. a. 
| (1) ; IV g As to diſcontinuances by tenants in tail with reſpeF to their ie: — It is to be obſerved, that thougli the eſtate of the 
tenant in tail, as to his right of poſſeſſion, or rather as to his beneſicial- property in the lands, has only a duration for the term of 


: bid 
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TEM, fi foit tenant 
enle taile, le reverſion 
eſteant al donor et a 
ſes herres, ft le tenant 
fait feoffment, Fc. 
et moruſt ſans iſſue, ce- 
luy en le reverſion ne 
poit enter, mes eſt mis 
a ſon action de forme- 
don en le reverter . 


Sect. 596. 
ALSO, if there bee 


tenant in taile, the 
reverſion being to the 
donor and his heires, 
if the tenant make a 
feoffment, &c. and die 
without iſſue, hee in the 
reverſion cannot enter, 
but is put to his action 
of formedon in le re- 
verter (1). 


Sect. 597. 


N meſme le manner 

eft, lou tenant en 

le taile I ſeifie de cer- 
taine terre dont le re- 
mainder eſt a un auter 
en le taile, ou a un au- 
ter en fee. Si le tenant 
en le taile alienaſt en 
fee, ou en fee taile, || et 
puis deviaſt ſans 1/- 
ſue, ceux en le remain - 
der ne potent enter, mes 
font mis a lour briefe 
de formedon en le re- 
mainder, Sc. et pur ceo 
ue per force de tielx 
Lr el alyena- 
tons en les caſes avant- 
dits, et en ſemblables 
S caſes, ceux queux ont 
title et droit apres la 
mort de tiel feoffour ou 
alienour ne poient pas 
enter, mes ſont miſes a 
lour actions, ut ſupra; 
et pur ceo cauſe tiels 
feoff ments et ahena- 
trons ſont appels diſ- 


continuances. 


c. not in L. and M. nor Roh. 


IN the ſame manner 

is it, where tenant in 
taile is ſeiſed of cer- 
taine land whereof the 
remainder is to another 
in taile, or to another in 
fee. If the tenant in taile 
alien in fee, or in fee- 
taile, and after die with- 
out ĩſſue, they in the re- 
mainder may not enter, 
but are put to their writ 
of formedon in the re- 
mainder, &c. (2) and for 
that that by force of 
ſuch feoffments and ali- 
enations in the caſes a- 
foreſaid, and the like 
caſes, they that have ti- 
tle and right after the 
death of.ſuch a feoffor 
or alienor may not en- 
ter, but are put to their 
actions, at ſupra ; and for 
this cauſe ſuch feoff- 


ments and alienations 


are called diſcontinu- 
ances. 


|| &c. added L. and M. and Roh. 


+ Sc. added L. and M. and Roh. 


Sect. 596, 597. 


FAIT feoffment, (x. x. B. 4163 


C. Here is im- 
plied fee ſimple, fee taile, 
or eſtate for life; and in this 
and the next Section Lite- 
tleton putteth two caſes, 
where if the iſſues in taile 
faile, they in the reverſion 
and remiainder are driven 
to their formedon in rever- 
ſion or remiainder ; and this 
remaineth as it was when 
Liitleton wrote, not alter- 
ed by any ſtatute, And 
the reaſon whereof theſe 
alienations in the ſeverall 
caſes in this and the next 
Section doe make a diſcon- 
tinuance, and put him in 
the reverſion or remainder 
that -right had to his ac- 
tion, and tooke away his 
entry, was, for that he was 


neſit of the purchaſor, 
and for the ſafeguard of 
his warrantic, fo as every 
man's rizht might be pre- 


(F. N. B. 217. b.) 
(6. Rep. 3.) 


ſerved, viz. to the deman- + 


dant for his ancient right, 
and to the feoftee for the 
benefit of his warrantie, 
which was founded upon 
great reaſon and equitie: 
which benefit. of the war- 
rantie ſhould be prevented 
and avoided if the entrie of 
hun that right had were 
lawfull, and thereby alſo 
the danger that many 
times happeneth by taking 
of poſſeſſions was warily 
prevented by law. But 
then it may be demanded, 
ſeeing that there was no re- 
verſion or 8 expec- 
tant upon any eſtate taile 
at the common law, nor 
the iſſue in taile had any 
remedy by the common law, 
if the tenant in taile had 
aliened, then by what law 
is the alienation of te- 
nant in taile a diſconti- 
nuance at this day to the 
iſſue in taile, or to him in 
reverſion or remainder ? 
Whereunto it is thus an- 
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Vide Sect. 392. 597. 601: 637, 
— in eſtate, and for the 638. 


30. E. 1. Formedon 653. 19. E. 2. 


Formedon 61. 
12. E. 4. 3+ 
(Cro. Car. 405.) 
(1. Roll. Abr. 632. 
Poſt. 356. 3.) 

Sid. 83.) 

Ant. 301+) 


ſwered, 


$ auters added L. and M. and Roh. 


) 


18, E. 3 46. 


t [cific not in L. and M. nor Rok, 


his life, only; yet, in the eye of the law, he is conſidered as ſeiſed of an efiate of inheritance. To underſtand this, it ſhould be 
remembered, that, in the caſe of a fee ſimple conditional at common law, the condition, from which that eſtate took its appel - 
lation, did not ſuſpend the fee from veſting in the donee, immediately by the gift. Thus, we find, that, if he aliened before he 
had iſſue, it not only was no forfeiture, but, if afterwards he had iſſue, it was a bar to them. See Plo. 239. 2. Inſt. 333. But the 
condition, though it did not prevent the fee from veſting in the donee, ſuſpended his power of alienation. To that power it was con- 
ſidered to be a condition precedent, that the donee ſhould have iſſue born, The ſtatute extinguiſhed the power; but did not affect 
the eſtate of the feudatory, in any other reſpeft : ſo that a tenant in tail was as much ſeiſed of the inheritance, after the ſtatute de 
donis, as a tenant in fee ſimple conditional was, before it. Hence, if he made a feofiment, it did not, during his life, affect or 
prejudice the iſſue. Thus his alienation was, primarily, a lawful transfer of the freehold ; the alienee came in by right; and his 
eſtate could not be impeached, during the life of the donee. In conformity to the eſtabliſhed rule of the common law, that when- 
ever any perſon acquired a preſumprive right of poſſeſſion, . his poſſeſſion was not to be defeated by entry, however lender or un- 
lawful the title of the grantor himſelf might be, the ſtatute de dons did not abſolutely nullify the alienations of the donee in 
jail, but enabled the iſſue to defeat them by the formedon in the deſcender.—It is generally ſaid that the writ of mortd'anceſtor was 
he only remedy, at the common law, for the iſſue, againſt the alienations of his anceſtor, and that the formedon did not lie, till the 
ſtatute de donis, This muſt be underſtood with the two following qualifications. iſt, A writ of mortd'anceſtor could certainly be 
maintained againſt an abator ; but, as one of the three points in that writ, to be enquired of by a jury, was, i pater vel mater fuit ſeiſi- 
tus, or ſelſita, in dominico ſuo ut de fedo, die quo obiit, it could not be maintained againſt a diſſeiſor. Sce Booth 207, ad. In one 
cafe, a formedon was certainly admitted at the common law ; that was, when a man had iſſue a fon, and his wife died, and he after- 
wards took another wife, and land was given to him and his ſecond wife, and to the heirs of their two bodies begotten, and there was 
iſſue of that marriage, and both the wits and the father died, and a ſtranger abated ; there, the iſſue of the ſecond marriage could not 
maintain a writ of mortd'anceſtor ; for one part of the writ is to enquire, / petens fit propinguior heres, to which deſcription no iſſue 
of the ſecond venter could anſwer, while there was a ſon of the firſt venter. See Plo. 239. Booth 141. 207. Ant. 196. 

(1) V. As to alienations by tenants in tail, with reſped to the reverfioner :—Upon the death of tenant in fee fimple conditional, if the 
eſtate was withheld from the reverſioner, either by the alience of the tenant in tail, or by an abator, the reverſioner was entitled, at the 
common law, to a formedon in the reverter. It has been obſerved before, that if tenant in fee- ſimple conditional at the common law 
aliened before he had iſſue, and afterwards had iſſue, the iſſue was barred by the alicnation ; but it does not ſeem clear whether the 
alienation in that caſe barred the reverſioner, Sce Plo. 23«. Ant. 19,—In general, when the iſſue in tail aliened, it was with warranty; 
in that caſe, the warranty deſcended upon the iſſue in tail, and therefore prevented his claiming againſt the alienation of his anceſtor. 
But nothing of this nature could be oppoſed to the reverſioner | 2 

(2) VI. As to diſcontinuances by tenants in tail, with reſpe# io thoſe in remainder .lt has been obſerved before, that all eſtates of 
inheritance were, at common law, either fees {imple abſolute, or _ ſimple conditional; and that tenants in fee ſunple conditional 
| | 8 were, 


Lib. 3. Cap. 11: Of Diſcontinuance. Sect. 598. 


ſwered, that it is provided by the ſtatute of . 2. ca. 1. De donis conditionalibus, quod non 
habeant illi quibus tenementum fic furrit datum poreflatem alicnandi, S. Upon theſe words the 
ſages of the law have conſtrued the ſaid Act accordthg to the rule and reaſon of the com- 
mon law, and that in divers and ſundry variable manners. For ſome alienations of tenant 
in taile, they have adjudged voydable by the iſſue in taile by action only: ſome at the election 
of the iſſue in taile to avoid it by action, entry, or claime: ſome are merely void by the 
death of the tenant in taile ; which ſeverall conſtructions were made upon the ſelfe- ſame 
words aforeſaid. 

18. E. z. £2. 19. E. 3. Bre. 468. As for example, If tenant in taile make a feoffement in fee, this drives the iſſue in taile, 

24- E. g. 28. 36. Aff. 8. 22. R. 2. to his action, which is called in law a Diſcontinuance ; and this conſtruction was made, for 

Diſcon. 50. 5-E. 4. . 4. H. 7-17- that at the common law the feoffement of an abbot or biſhop, or of the huſband ſeiſed in the 


39-53 "0 n right of his wife, did worke a diſcontinuance, and did drive the ſucceſlor and the wile to 


lens ant. their action, and forecloſed them of their entrie: and as the entrie of the iſſue was taken 
away, ſo conſequently of them in reverſion and remainder. Alſo if an abbot, biſhop, or hu. 
(3- Rep. 85.) band in the right of his wife, ſeiſed of a rent, or of any other inheritance that heth in grant, 


had aliened, it was in the election of the ſucceſſor or wife after the death of her huſband to 
claime the rent, &c. or to bring an action, for that alicnation did not worke a diſcontinuance 
and ſo it is by conſtruction in caſe of tenant in taile. Laſtly, if the abbot, biſhop, or huſ- 
band, had 2 a rent newly ereated out of the land, &. to another in tee, this had ut, 


terly ceaſed by their death ; and ſoit is alſo by conſtruction in caſe of tenant in taile. So as 
(+. Leo. 66.) theſe words (non habent poteflatem alienandi) doe worke theſe effects, 27. as to lands, that a 
feoffment barreth not the iſſue, &c. of his action, but worketh a diſcontinuance to barre 
Flo. 437.) him of his entrie: as to rents or any thing in , that lie in grant, that the ſaid words doe 


take away his power to make any diſcontinuance : as to rents, &c. newly created, that they 
take away his power to make them to continue longer than during his hte, 

But there is a diverſitie betweene an alienation working a diſcontinuance of an eſtate 
which taketh away an entrie, and an alienation working, diveſting or „ Pura of eſtates 
which taketh away no entry. As if there be tenant for lift, the remainder to A. in taile, 

{the remainder to B. in fee, if tenant for lite doth alien in fee, this doth diveſt and diſplace 
the remainders, but worketh no diſcontinuance. And therein it is to be obſerved, that to 
everie diſcontinuance there is neceſſary a diveſting, or diſplacing of the eſtate, and turning 
the ſame to a right : for if it be not turned to a right, they that have the eſtate cannot be 
driven to an action. And that is the reaſon that ſuch inheritances as he in grant, cannot by 
22 be diſcontinued, becauſe ſuch a grant diveſteth no eſtate, but paſſeth onely that which 
he may lawfully grant, and ſo the eſtate itſelfe doth deſcend, revert, or remaine, as ſhall be 
! ſaid hereafter in this Chapter. | | 
A. maketh a gift in taile to B. who maketh a gift in taile to C. C. maketh a feoffment in 
fee and dieth without ifſue, B. hath iſſue and dieth, the iſſue of B. ſhall enter; for albeit the 
| feoffment of C. did diſcontinue the reverſion of the fee ſimple which B. hath gained upon the 
(10. Rep. 95. eſtate taile made to C. yet could it not diſcontinue the right of intaile which B. had, Which 
was diſcontinued before : and therefore when C. died without iſſue, then did the diſcontinu- 
ance of the eſtate taile of B. which paſſed by his liverie, ceaſe, and conſequently the entrie 
of the iſſue of B. lawfull ; which caſe may open the reaſon of many other caſes. 

Alſo note, that a diſcontinuance made by the huſband, did take away the entrie only of 
the wife and her heires by the common law, and not of any other which claimed by title 
ramount above the diſcontinuance. As if lands had beene given to the huſband and wife, 
and to a third perſon, and to their heires, and the huſband had made a feoffment in fee, this 
had beene à diſcontinuance of the one moitie, and a diſſeiſin of the other moitie: if the huſ- 
band had died, and then the wife haddied, the. ſurvivor ſhould have entred into the whole, 
for hee claimed not under the diſcontinuance, but by title paramount from the firſt feoffor; 
and ſeeing the right by law doth ſurvive, the law doth give him a remedie to take advantage 
thereof by entry, for other remedie for that moitie he could not have. 


Fee, ou fee taile. And ſo it is of an eſtate for life. 


Sect. 598. 


1 TEM, /i tenant en taile ALSO, if tenant in taile be diſ- 
fit diſſeifie, et i] releſſa per ſeiſed, and he. releaſe by his 


ſon 


were, after the birth of iſſue, permitted to alien the fee, upon a ſuppoſition, that, by the birth of iſſue, the condition was per- 
formed. The ftatute de donis declares this to be manifeſtly contrary to the form and intent of the gift, and therefore requires, that 
from thenceforth the will and intent of the donor ſhould be obſerved, and the fee revert to him, for want of iſſue. his ſtatute 
did not create any new eſtate, but, by diſafhrming the ſuppoſed performance of the condition, preſerved the fee to the iſſue, while 
there were iſſue to take it, and the reverſion to the donor, when the iſſue failed. An eſtate of inheritance therefore remained in 
the donee ; but only a particular deſcription of heirs being intitled to take under it, it received the appellation of an eſtate tail, that 
is, an eftate docked, cut off, or abridged, in contradiſtinction from the eſtate of fee ſumple abſolute, which remained in the donor. 
Wright's Tenures, 186. Plo. 251. The expreſſion eſtate tail does not occur in the ſtatute We du,; but it is to be found in a ſtatute of 
the ſame year, See Stat, Weſt. cap. 4. The ſtatute de donis, by thus ſecuring the reverſion to the donor, produced another material 
alteration inthe law. For, by the common law, no remainder could be limited upon, or after, an eſtate in fee fimple abſolute or conditio- 
nal; but when eſtates in fee ſimple conditional were reduced to eſtates tail, remainders after them were permitted: and by analogy to 
what was done for the iſſue and the reverſioner, a formedon in the remainder was given to the remainder-man z—not, however, 
expreſsly, but by inference.— For the remainder-man after an eſtate tail being by the diſcontinuance in the ſame miſchief 
with the iſſue or the reverſioner in tail, an equitable conſtruftion of the ſtatute brought him within the like remedy.—Five years after 
the enacting of the ſtature de dong, the ſtatute guia emptores terrarum was paſſed ; by which all perſons were enabled to diſpoſe of their 
lands; but the feoffecs were to hold them immediately of the chief lord. Upon this ſtatute, the courts took the following diſtinction, with 
reſpect to eſtates tail, and other particular eſtates; that, where a perſon ſeiſed in fee granted for life, or in tail, reſerving the rever- 
ſion to himſelf, the grantees of the particular eſtates held of the reverſioner, and he of the chief lord: but, where a perſon granted 
for life, or in tail, with the remainder over in fee, both the tenants of the particular eſtates, and the remainder-man, held of the chief 
lord. 2. Inſt. 30 ;. Care muſt be taken to diſtinguiſh between a remainder limited after an eſtate tail, and a conditional, or contingent 
uſe, limited upon, or after ſuch an eſtate. See page 203 · b. note 1. and page 274. a. continuation of note 1. 251. b. There are few occa- 
ſions where greater nicety, or {kill, is required, in limiting uſes of this kind, than in the two following caſes. — The firſt is, when a perſon, 
being ſeiſed of two eſtates, wiſhes to raiſe two families; and with this view intends that one of the eſtates (which ſhall be called here, 
the family eftate) ſhall be ſettled on his eldeſt ſon and his iſſue; and for want of ſuch iſſue, on his younger ſons, ſucceſſively, and their 
reſpeCtive iſſue , and, that the other eſtate (which ſhall be called here the ſecond eſtate) ſhall be ſettled on his ſecond ſon, and his 
iſſue; and for want of ſuch iſſue, on his other ſubſequent ſons, ſucceſſively, and their reſpective iſſue. In this caſe, by the death 
of the eldeſt ſon without iſſue, the family eſtate would deſcend on the ſccond ſon, or his iſſue. This union of the two eſtates would 
effectually defeat the ſettlor's intention. To guard againſt it, therefore, it is neceſſary to provide, that, if by the death of the firſt ſon, 
and failure of iſſue of his body, the family eſtate deſcends upon the ſecond ſon, or any other younger ſon, or any iſſue of their bodies, 
the ſecond eſtate ſhall, in that caſe, ſhift from the perſon upon whom the family eſtate deſcends, to the perſon next in remainder. — 
The other caſe is, when a perſon limits his eſtate in ſtrict ſettlement, with an injunction that the ſeveral perſons taking under 
the ſettlement ſhall uſe his name and bear his arms, Theſe being cafes of difficulty; the rules of law reſpecting them 
not having been ſettled till lately; and the forms for —_—_— them into execution being in general very imperfect ; the following 
_ obſervations, it is imagined, may be properly introduced here. iſt, As to clanſes for Miſting the ſecond eflate, on ihe acceſſion of 
the famiiy cſlate. From what has been ſaid before, it is clear, that the ptoviſoes and, injunctions, in theſe caſes, are Weng or 
: econdary 
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fon fait a le diſſeiſor et a ſes deed to the diſſeiſour and to his 
heires tout le droit lequel il ad heires all the tight which he hath 
en meſme les tenements, ceo n'eſt in the ſame tenements, this is no 
pas diſcontinuance, pur ceo que diſcontinuance, for that nothing 
rien droit paſſa al diſſeiſor of the right paſſeth to the diſſei- 
forſque pur terme de vie del te- for, but for terme of the life of te- 
nant en le taile que fiſt le re- nant in taile which made the re- 
leaſe, Gr. leaſe, &c. 


Sect. 599, 


ME 8 per eoffment del te- BUT by the feoffment of te- (2. Rep. 37. 
nant en le taile, fee ſimple nant in taile, fee ſimple paſ- 
paſſa per meſme le feoffement ſeth by the ſame feoffement by - 
per force de liverie de ſeiſin, force of the liverie of ſeiſin, 
F. &. 


Sect. 600. 


MES per force dun releaſe PUT by fotce of a reſeaſe no- 

rien paſſera forſque le droit thing ſhall paſſe but the right 
que il poet loyalment et droitu- which he may lawfully and right- 
ralment releſſer, ſans leyde ou da- fully releaſe, without hurt or dam- 
mage as auters perſons queux mage to other perſons who ſhall 
ent averont droit apres fon de- have right therein after his de- 
ceaſe, Sc. Mint il eſt graund di- ceaſe, &c. So there is great di- 
verfity perenter un feoffement d un verſitie betweene a feoffement of 
tenant en le taile, et un releaſe fait tenant in taile, and a releaſe made 
per tenant en le taile. by tenant in taile. 


OUR author having put examples of eſtates paſſing by tranſmutation of an eſtate and 
poſſeſſion, doth in this and the two Sections following put a diverſitic betweene a feoff- 

ment and a releaſe or confirmation of a bare right: for it is a rule in law, that the diſſeiſee | 

or any other that hath a right wy by his releaſe or confirmation, cannot make any diſconti- g. E. 4. 18. 12. E. 4. 11. 


wiſe it is of a feoffment in reſpect of the liverie of ſeifin, for that it is the moſt ſolemne and (Foſt. 329, 33o ) 75 
common aſſurance in the country, and to be maintained for the common quiet of the realme: X=< . 257. Je es. 2 


Sect, 601. 
MES il of dit, BUT it is faid, that THE reafon why the ad. f f 4.9. 3. R. 2. Diſcon $9, 


- 2 diti of t : a $3592: H5. 
que / te te- if the tenant in ja this 1 hs. eons we 4 93 1 


p . . . : . 2 it. Diſcon. 30. 


: . :; bath beene faid, wiz. If (, Rev. 85. 
cet cas releſſa à leaſe to his diſſei- ee ſeuld on. KA bay - 


ſon difſeifor, et oblige ſor, and bind him and ter, the warrantie (which 


luy et ſes heires his heires to warran- is ſo much favoured in law) 
ſhould 


ſecondary uſes ; and the point now before us preſents us with a curious and ſtriking view of the gradual ſs of the doctrines of 
our courts reſpecting them. One of the moſt remarkable adjudicatioris on this ſubject is the duke of Nortolk's caſe; 3d. Ca. in 
Cha. The caſe there was, that Henry earl of Arundel conveyed his eſtates to the uſe of himſelf for his life ; and, after his deceaſe, 
to the uſe of truſtces for 200 years; and, after the expiration of that term, to the uſe of Henry Howard, his ſecond ſon, in tail 
male; remainder to Charles Howard, and his other ſubſequent ſons, ſucceſſively, in tail male; with a declaration that the term of 
200 years was limited in truſt to attend the inheritance, ſo long as Thomas Howard, the ſettlor's eldeſt ſon, or any iſſue male of his 
body, ſhould live; but with a proviſo, that if by his death without iſſue male living at his deceaſe, or by a ſubſequent failure of 
that iſſue male, the earldom of Arundel ſhould deſcend on the ſecond fon, then the truſt ſhould ceaſe as to the ſecond ſon, and the 
heirs male of his body; and the truſt ſhould then be, for the benefit of the third ſon, and the heirs male of his body. The eldeſt 
ſon died without iſſue, in the life-time of the ſecond fon ; upon this, the difficulty aroſe. The queſtion was, whether the executory 
truſt for the benefit of the third ſon was not too remote? It is clear, that the event upon which the truſt was to take effect for the 
benefit of the third ſon, muſt, if it took place at all, neceſſarily take place within the compaſs of one life; it being, that by event 
of the death and failure of iſſue of the firſt ſon in the ſecond ſon's life-time, the ſecond ſon ſhould become intitled to the earldom of 
Arundel. The law upon this head is, ow, ſo clearly ſettled, that if a ſettlement were to be made now to this eſſect, all the 
parties intereſted would immediately acquieſce in it. But it was then a point ſo much queſtioned, that few caſes have been heard in 
the courts, either of law or equity, in which there has been a greater difference of opinion. Lord Nottingham, before whom it 
-was heard, was affiſted by the three chief juſtices. His lordſhip held the truft to be good. But the three chief juſtices differed from 
his lordſhip; and his lordſhip's decree was afterwards reverſed by lord keeper North : but the Houſe of Lords, on appeal, reverſcd 
the reverſal; and affirmed lord Nottingham's decree. Thus, by this caſe, it was ſolemnly adjudged, that an executory truſt of a 
term of years was good, if ſo framed as to take effect within the compaſs of one life in being. This reaſoning extended 
by analogy, to executory deviſes of legal eſtates; and to all ſhifting and ſecondary uſes, whether created by deed, or will.— The 
next advance in limitations of this nature was to extend them to a period within the compaſs of one or more life or lives in being, 
and twenty-one years after. Upon this principle was determined the caſe of Lloyd v. Carew, Prec. in Cha. 72. Show. Caſes in 
Par. 137. In moſt caſes, till within theſe thirty years, the clauſes in deeds or wills by which theſe purpoſes were intended to be 
effected were framed upon this plan; ſo that the event upon which the eſtate limited to the fecond ſon was to ſhift from him and 
his iſſue to the ſubſequent ſons and their iſſue, viz. the acceſſion of the family eſtate, was confined to the contingency of its hap- 
pening within the above period of one or more life or lives in being, and twenty-one years. Afterwards, as it was obſerved that 
Aa common recovery ſuffered by tenant in tail barred all limitations ſubſequent or collateral to his eſtate, it was concluded, that there 
was no neceflity to confine the event, upon which the eſtate was to ſhift, to any particular period of time; and therefore it is now 
uſual to expreſs it generally, that if any of the younger ſons, or of the heirs male of their bodies, ſhall come into poſſeſſion of 
a 0 ; | the 


e thereby but that which may lawfully paſſe.“ But other- 5. H. 4.8. 21.H.6. 58. f. @& 


Lib. 3. Cap. 11. Of Diſcontinuance. Seck. 602, 603. 


ſhould be r a garrantie, het moruſt, tie, and dieth, and this 

therefore to the end tha Yd . 

aſſets in fee ſimple-doe de- e ceſt garranty dife warrantie deſcend to 
ſcend, he to whom the te- cendiſt a ſon iſſue, Fceo his iſſue, this is a 
leaſe is made, may plead the e(t diſcautinuance per diſcontinuance, by 

. ſame, and barre the deman- | 9 
dant: by which meanes all cauſe de le garran- reaſon of the war- 


rights and advantages are % +. rantie. 
A's And that I may note tie Hl 


it once for all, an (i ef dirt) with Litffeton, is as good as a conceſſum in a booke caſe. 


Sect. 602. 


MES fi un home ad iſſue fits PUT if a man hath iſſue a ſonne 
per ſa feme, et ja feme mo- by his wife, and his wife dieth, 
ruſt, et puis il prent auter feme, and after hee taketh another wife, 
et tenements ſont dones a luy et a and tenements are given to him 
ſa ſecond feme, et a les heires de and to his ſecond wife, and to 


(8, Rep. 86.) 


tour deux corps engendres, et ils 
ont iſſue un auter fits, et le ſecond 


feme moruſt, et puis le tenant en 


le taile eft diſſeiſie, et il releſſa al 
difſerfor tout ſon droit, Sc. et ob- 
lige luy et ſes heires a le garrantie, 
Sc. et devia, ceo n'eſt pas diſcon- 
tinuance al iſſue en le taile per le 
ſecond feme, mes il poit bien enter, 


I pur ceo que le garrantie diſcen- 


diſt a ſon eigne frere que ſon pier 
avoit per le primer feme ||, &c. 


the heires of their two bodies en- 
gendred, and they have iſſue ano- 
ther ſonne, and the ſecond wife 
dieth, and after the tenant in taile 
is diſſeiſed, and hee releaſe to the 
diſſeiſor all his right, &c. and bind 
him and his heires to warrantie, 
&c. and die, this is no diſconti- 
nuance to the iſſue in taile by the 
ſecond wife, but he may wellenter, 
for that the warrantie deſcendeth 
to his elder brother which his fa- 
ther had by the firſt wife, &c. 


Sect. 603. 


N meſme le manner eſt, lou 
tenements ſont diſcendable a 
le fits puiſne ſolongues le cuſtome 
de Burgh Engliſh > gueux ſont 
entailes, Sc. et le tenant en 


le taile ad deux fits, et eſt diſſeifie, 


IN the ſame manner is it, where 

lands are deſcendible to the 
youngeſt ſonne after the cuſtome 
of Burrough-Engliſh, which are 
entayled, &c. and the tenaunt in 
taile hath two ſonnes, and is diſ- 
ſeiſed, and he releaſeth to his diſ- 


et il releſa a ſon diſſeiſor tout 
en droit ove garrantie, &c. ſeiſour all his right with warran- 
et moruſt, le puiſne fits poit tie, &c. and dieth, the younger 
enter ſur le diſſeiſor, nient ob- ſonne may enter upon the diſſeiſor, 
flant le garrantie, pur ceo que le notwithſtanding the warranty, for 
garrantie dliſcendiſt al eigne that the warrantie deſcendeth to 
fits car touts foits le garran- theelder ſon: foralwayes the war- 

lie 


* Fe. added L. M. and Roh. 


| + donques added L. and M. and Roh. 
$ Sc. added L. and M. and Roh. 


+ cc. added L. and M. and Roh. 
c. not in L. and M. nor Roh. 


K 


the family eſtate, (Without limiting the period, when this happens, to any particular time) the ſecond eſtate ſhall ſhift from the perſon 
ſo becoming intitled to the family eſtate, and go to the perſons next intitled in remainder. An inſtance of this kind may be ſeen 
in an act of parliament, paſſed in the vear 1748, intitled, “ an act to enable Charles Bagot, now called Charles Cheſter, and his 
** ſons, to Ay the firname of Cheſter.” 2dly, As to clauſes injoining perſons, to whom eftates are limited in rid ſettlement, to 
take the name and uſe the arms of the " apap This, in ſome reſpects, is nicer than the former clauſe; becaule, in the former 
clauſe, the intention of the ſettlor generally is, that the ſecond eſtate, upon the acceſſion of the family eſtate, ſhall paſs, not only 
from the perſon himſelf upon whom the family eſtate deſcends, but from his ifſue ; but, in the caſe now under conſideration, it ge- 
nerally is not the intention of the ſettlor, that the iſſue ſhall be prejudiced by the non-compliance of his parent with the condition or 
requiſition annexed to his eſtate. Now ſuppoſe an eſtate is limited to A. for life, remainder to truſtees and their heirs, during his life, 
to preſerve the contingent remainders ; remainder to A.'s ſuns ſucceſſively in tail male, with a proviſo, enjoining A. and his fons, and 
the heirs male of their bodies, when they become ſeiſed in potleflion of the eſtate, to take the name and bear the arms of the ſettlor, 
otherwiſe the eſtates limited to them to determine: in this caſe, if A. the firſt taker, thould not comply with the condition or requiſition 
annexed to his eſtate, before the birth of a fon, his eſtate would determine, and the contingent remainders limited to his ſons would eithe 

be void, or be preſerved by the limitation to the truſtees. The former would be intirely contrary to the intention of the ſertlor z 
the latter alſo would be contrary to his intention, ſo far, as by the words uſually inſerted in limitations of this nature, the perſon re- 
fuſing to comply with the condition, would be intitled to the rents of the eſtate during his life; and, if thoſe words were not inſerted, the 
rents, being undiſpoſed of, would belong to the heir at law of the ſettlor. To prevent this, it is proper to direct, that the truſtces for 
preſerving the contingent remainders ſhall, after the cefſer or determination of the eſtate for life, and during the ſuſpence and contin- 
gency of the then next expettant remainder, ſtand and be ſeiſed of the eſtate limited to them; inthe firſt place, to preſervethe contingent re- 
mainders till they come iz eſe; and in the next place, during the ſuſpence of ſuch remainder, upon truſt to pay the rentstothoſe, who would 
be entitled to the eſtate, if the perſons taking under the contingent remainders then in ſuſpence were dead. It may not, perhaps, be unac- 
ceptable to the reader to be preſented with the following clauſes, in which all the above circumſtances ſeem to be attended to. It muſt 
be ſuppoſed, that the eſtate is previouſly limited to A. (a feme ſole) for her life, with a power to limit a rent-charge to any perſon whom 

ſhe may marry, for his life: with a limitation to C. and O. and their heirs during her life, to preſerve the contingent remainders; remainder . 
to her ons ſucceſſively in tail male; remainder to her daughters, as tenants in common in tail, with croſs remainders in tail between them; 
with ſeveral remainders over: then the provifo in queſtion immediately follows : Provided always, and it is hereby agreed and declared 


„ between 


Lib. 3. 


per le common ley. 


Of Diſcontinuance. Sect. 604, 


tie diſcendera a celuy que eft heire rantie ſhall deſcend to him who is 


heire by the common law, 


BY theſe two examples in this and the Section next following, it appeareth that a war- 


rantie _ 
hath to the lan 


added to a releaſe or confirmation, and deſcending upon him that right 
s, maketh a diſcontinuance ; otherwiſe it is out of the reaſon of the law, 


and worketh no diſcontinuance, if the warrantie deſcendeth upon another. 


Ove garr antie, &c. Here is implied that he doth binde him and his heires to 
warrant to the releaſee and his heires. : 
Touts foits le garrantie diſcendiſt fur le heire al common ley. This is 3 
maxime of the common law, and hereof more ſhall be ſaid in the Chapter of Warrantie, 


Sectione 718. 735, 736, 737+ fo as it is not the warrantie only that maketh a diſcontinuance, 
but the warrantie and the diſcent upon him that right hath together, 


JTEM, / un abbe 

fort difſeifie, ef il 
releſſa a le diſſeiſor 
ove/que garrantie, ceo 
reſt pas diſcontinuance 
a fon ſucceſſor, pur ceo 
gue rien paſſa per cel 
releas forſque le droit 
gue il ad durant le 
temps que il eſt abbe, 
et le garrantie eſt ex- 
pire per ſon privation, 
ou per ſa mort. 


Sect. 604, 


LSO, if an abbot 
bee diſſeiſed, and 

hee releaſeth to the 
diſſeiſor with warran- 
tie, this is no diſcon- 
tinuance to his ſucceſ- 
ſor, becauſe nothing 
paſſeth by this releaſe 
but the right which 
hee hath during the 
time that he is abbot, 
and the warrantie is 


expired by his priva- 


tion, or by his death. 


19. H. 4. Garranti* 94. 
19. R. 2. Gar:antic 102, 
(Poſt. 376. a.) 


"> reaſon hereof yeeld (3. Rep. 73.) 


ed by Littleton is, for 
that the warrantie is expired 
by his privation or death. 
Per ſon privation, 
ou per ſa mort. Note, that 
privation is here reſembled to 
death, and ſo is tranſlation al- 
ſo. Wherein this diverſitie is 
worthy of obſervation, that 
when a biſhop, &c. make an 
eſtate, leaſe, grant of a rent- 
charge, warranty,orany other 
act which may tend to the di- 
minution of the revenues of 
the biſhopricke, &c. which 
ſhould maintainethe ſucceſſor, 
there the privation or tranſla- 
tion of the biſhop, &c. is all 
one with his death. Bur 


where the biſhop is patron and ordinary, and confirmeth a leaſe made by the parſon with- vide 29. E. 3. 16. 
out the deane and chapter, and after the parſon dieth, and the biſhop collateth another, and (Ant. goo. b.) 
then is tranſlated, yet his confirmation remaineth good; for the revenues that are to main- (Dyer 336.) 
taine the ſucceſſor are not thereby diminiſhed. And the like diverfitie doth hold in caſe of 
reſignation, notwithſtanding [m] the authoritie to the contrary, 


Sect, 605. 


JTEM, / home ſeifie en droit ALSO, if a man ſeiſed in the 

fa feme ef} dilſeiſie, et il releſ- right of his wife be diſ- 

fa, Sc. ove garrantie, ceo neſt ſeiſed, and he releaſeth, &c. 

as diſcontinuance a la feme, fi el with warrantie, this is no diſcon- 

ſurveſquift ſon baron, mes que el tinuance to the wife, if ſhee ſur- 

poit enter, &c. Cauſa patet. viveth her huſband, but that ſhe 
| may enter, &c. Cauſa patet. 


[* 29. E. 3. 16. tit. garrant. 99. 


T HIS is evident, un'efſe the wife be heire to the huſband (as by law ſhe may be), and 
then it is a diſcontinuance for the cauſe aforeſaid. 
Sect. 


** between and by the parties to theſe preſents, that the perſon or perſons whom the ſaid A. ſhall marry ; and every perſon who by 
virtue of the limitations hereinbefore contained, or of this proviſo, or of the proviſo next hereinafter contained, ſhall become 
* intitled to the poſſeſſion, or to the receipt of the rents and profits of the manors and other hereditaments hereby releaſed, or ex 
** prefled and intended fo to be, ſhall and do, within the ſpace of one year next after they reſpectively ſhall ſo marry, or ſo become 
** intitled to the poſſeſſion, or to the rents and profits of the ſaid manots and other hereditaments as aforeſaid, take upon him aud 
** them reſpeCtively, and uſe in all deeds, letters, accounts, and other writings, whereto or wherein they reſpectively ſhall be, or 
parties, or which they reſpectively ſhall ſign, the firname of Browne only, and take and uſe no other firname; and quarter the arms 
© of Browne, with their own refpeCtive family arms; and alſo ſhall and do, within the ſpace of one year next after they reſpectively 
** ſhall ſo marry, or ſo become intitled, as aforeſaid, apply, ſue for, and endeavour to obtain an act of parliament, or a proper 
licence from the crown, or take ſuch other means as may be requilite or proper to enable or authoriſe him, or them, reſpeCtively, 
Ito take and bear the ſaid firname and arms: and that, in caſe any ſuch perſon or perſons ſhall refuſe or neglect to take ſuch 
* firname and arms, and to take and uſe the ſteps, or means, which ſhall be requiſite or proper to enable and authorize him or them 
** ſoto do, within the ſaid ſpace of one year; then, if the perſon ſo refuſing or neglecting ſhall be the buſband of the ſaid A. the 
limitation hereinbefore contained, to the uſe of the ſaid A. ſhall ceaſe, determine, and be utterly void; and any annual ſum, which 
by virtue of the power for that purpoſe hereinafter contained, the ſaid A. ſhall grant, limit, or appoint, to the ute of, or on truſt for, 
or for the benefit of ſuch huſband ſo refufing or neglecting, and the powers, or remedies, and terms of years which ſhe ſhall limit, 
< demiſe or create for ſecuring the ſame, ſhall ceaſe, determine, and become utterly void; and that if the perſon fo refuſing, or 
** negleCting, ſhall be any other than the huſband of the ſaid A. or of any of her daughters, the limitation hereinbefore 
contained of the ſaid manors and other hereditaments, to the uſe of him or them ſo refuſing, or neglecting, ſhall ceaſe, de- 
termine, and become utterly void: and that the ſame manors and other hereditaments ſhall, in ſuch caſes, immediately thereup- 
on go to the perſon next beneficially intitled in remainder, under the limitations hereinbefore contained, in the ſame manner as if 
* the perſon or perſons, "whoſe eſtate thall ſo ceaſe, determine, and become void, being tenant or tenants for life, was or were dead, 
or being tenant or tenants in tail, was, or were dead without iſſue; without prejudice, nevertheleſs, to any jointure or jointures, 
* portion or portions, annual ſum or annual ſums of money, leaſe or leaſes, or demiſe or demiſes, which, previous to ſuch ceſſer 
* or determination, ſhall have been granted or demiſed of, or charged upon, the ſaid manors and other hereditaments, hereby releaſed 
wor expreſſed and intended ſo to be, or any part thereof, in purſuance of any of the powers hereinafter contained: (except as to 
"any annual ſum, and the powers, or remedies, and terms of years for fecuring the ſame, which thail have been g1aated, limited, 
or appointed, by the ſaid A. in purſuance hercinafter for * purpoſe con-2ined.} And it is hereby further agreed and declared be- 
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© tec t 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 602, 603. 


ſhould be deſtroyed : and 
therefore to 41 2 that if 
afſets in fee ſimple-doe de- 
ſcend, he to whom the re- 
leaſe is made, may plead the 
. ſame, and barre the deman- 
dant : by which meanes all 
rights and advantages are 


ſaved. And that I may note tre 4. 


a garrantie,Fet moruſt, 
et ceſt garranty diſ- 
cendift a fon iſſue, ceo 
eſt diſcautinuance per 
cauſe de le garran- 


tie, and dieth, and this 
warrantie deſcend to 
his iſſue, this is a 
diſcontinuance, by 
reaſon of the war- 
rantie. 


it once for all, an (i et dit) with Littleton, is as good as a conceſſum in a booke caſe, 


Sect. 


MES f. un home ad iſſue fits 
per fa feme, et ſa feme mo- 
ruſt, et puis il prent auter feme, 
et tenements ſont dones a luy et a 
ſa ſecond feme, et a les heires de 
four deux corps engendres, et ils 
ont iſſue un auter fits, et le ſecond 
feme moruſt, et puts le tenant en 
le taile eft diſſeiſie, et il releſſa al 
diſſeiſor tout ſon droit, &c. et ob- 
lige luy et ſes heires a le garrantie, 
Sc. et devia, ceo n'eſt pas diſcon- 
tinuance al iſſue en le taile per le 
ſecond feme, mes il poit bien enter, 
Spur ceo que le garrantie diſcen- 
dijt a fon eigne frere que ſon pier 
avoit per le primer feme ||, &c. 


602. 


BUT if a man hath iſſue a ſonne 
by his wife, and his wife dieth, 
and after hee taketh another wife, 
and tenements are given to him 
and to his ſecond wife, and to 
the heires of their two bodies en- 
gendred, and they have iſſue ano- 
ther ſonne, and the ſecond wife 
dieth, and after the tenant in taile 
is diſſeiſed, and hee releaſe to the 
diſſeiſor all his right, &c. and bind 
him and his heires to warrantie, 
&c. and die, this is no diſconti- 
nuance to the iſſue in taile by the 
ſecond wife, but he may wellenter, 
for that the warrantie deſcendeth 
to his elder brother which his fa- 
ther had by the firſt wife, &. 


Sect. 603. 


(8, Rep. 86.) 3 N meſime le manner eſt, lou 


tenements ſont diſcendable a 
le fits puiſne ſolonques le cuſtome 
de Burgh Engliſh, queux ſont 
entailes, Sc. et le tenant en 
le taile ad deux fits, et eſt diſſeifie, 
et il releſſa a ſon diſſeiſor tout 
en droit ove garrantie, &c. 
et moruſt, te 7 fits poit 
enter ſur le difſeiſor, nient ob- 
flant le garrantie, pur ceo que le 


N the ſame manner is it, where 
lands are deſcendible to the 
youngeſt ſonne after the cuſtome 
of Burrough-Engliſh, which are 
entayled, &c. and the tenaunt in 
taile hath two ſonnes, and is diſ- 
ſeiſed, and he releaſeth to his diſ- 
ſeiſour all his right with warran- 
tie, &c. and dieth, the younger 
ſonne may enter upon the diſſeiſor, 
notwithſtanding the warranty, for 


garrantie diſcendit al eigne 


that the warrantie deſcendeth to 
fits : car touts foits le garran- 


theelder fon: foralwayes the war- 
lie 


* Se. added L. M. and Roh. + donques added L. and M. and Roh. 
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the family eſtate, (without limiting the period, when this happens, to any particular time) the ſecond eſtate ſhall ſhift from the perſon 
ſo becoming intitled to the family eſtate, and go to the perſons next intitled in remainder. An inſtance of this kind may be ſeen 
in an act of parliament, paſled in the vear 1748, intitled, “ an act to enable Charles Bagot, now called Charles Cheſter, and his 
** ſons, to take the firname of Cheſter,” 2dly, As to clauſes injoining perſons, to whom eftates are limited in flris ſettlement, to 
take the name and uſe the arms of the ſetilor. This, in ſome reſpects, is nicer than the former clauſe ; becaule, in the former 
clauſe, the intention of the ſettlor generally is, that the ſecond eſtate, upon the acceſſion of the family eſtate, ſhall paſs, not only 
from the perſon himſelf upon whom the family eſtate deſcends, but from his iſſue; but, in the caſe now under conſideration, it ge- 
nerally is not the intention of the ſettlor, that the iſſue ſhall be prejudiced by the non-compliance of his parent with the condition or 
requiſition annexed to his eſtate. Now ſuppoſe an eſtate is limited to A. for life, remainder to truſtees and their heirs, during his life, 
to preſerve the contingent remainders; remainder to A.'s ſons ſucceſſively in tail male, with a proviſo, enjoining A. and his ſons, and 
the heirs male of their bodies, when they become ſeiſed in poſſeſſion of the eſtate, to take the name and bear the arms of the ſettlor, 
otherwiſe the eſtates limited to them to determine: in this caſe, if A. the firſt taker, ſhould not comply with the condition or requiſition 
annexed to his eſtate, before the birth of a fon, his eſtate would determine, and the contingent remainders limited to his ſons would eithe 
be void, or be preſerved by the limitation to the truſtees. The former would be intirely contrary to the intention of the ſertlor ; 
the latter al ſo would be contrary to his intention, ſo far, as by the words uſually inſerted in limitations of this nature, the perſon re- 
fuſing to comply with the condition, would be intitled to the rents of the eſtate during his life; and, if thoſe words were not inſerted, the 
rents, being undiſpoſed of, would belong to the heir at law of the ſettlor. To prevent this, it is proper to direct, that the truſtces for 
preſerving the contingent remainders ſhall, after the ceſſer or determination of the eſtate for life, and during the ſuſpence and contin- 
gency of the then next ex pec tant remainder, ſtand and be ſeiſed of the eſtate limited to them; in the ſirſt place, to preſerve the contingent ro- 
mainders till they come ix ce; and in the next place, during the ſuſpence of ſuch remainder, upon truſt to pay the rents tothoſe, who would 
be entitled to the eſtate, if the perſons taking under the contingent remainders then in ſuſpence were dead. It may not, perhaps, be unac- 
ceptable to the reader to be preſented with the following clauſes, in which all the above circumſtances ſeem to be attended to. It muſt 
de ſuppoſed, that the eſtate is previouſly limited to A. (a feme ſole) for her life, with a power to limit a rent-charge to any perſon whom 
ſhe may marry, for his life: with a limitation to C. and O. and their heirs during her life, to preſerve the contingent remainders; remainder 
to her ſons ſucceſſively in tail male; remainder to her daughters, as tenants in common in tail, with croſs remainders in tail between them; 
with ſeveral remainders over: then the provifo in queſtion immediately follows : **Providedalways, and it is hereby agreed and _ 
| ; : tween 


Lib. 3. Of Diſcontinuance. Sect. 604, 


tie diſcendera a celuy que eſt heire rantie ſhall deſcend to him who is 
fer le common ley. heire by the common law. 


BY theſe two examples in this and the Section next following, it appeareth that a war- 
rantie being added to a releaſe or confirmation, and deſcending upon him that right 
hath to the lands, maketh a diſcontinuance ; otherwiſe it is out of the reaſon of the law, 
and worketh no diſcontinuance, if the warrantie deſcendeth upon another, 


Ove garrantie, Sc. Here is implied that he doth binde him and his heires to 
warrant to the releaſee and his heires. a ; 
Touts foits le garrantie diſcendiſt fur le heire al common ley. This is 4 


maxime of the common law, and hereof more ſhall be ſaid in the Chapter of Warrantie, 
Sectione 718. 735, 736, 737: ſo as it is not the warrantie only that maketh a diſcontinuanct, 


18. H. 4. Garantie 9. 
19. R. 2. Gar antie 109. 
(Poſt. 376. a.) 


JTEM, % un abbe 
ſoit difſerfie, et 10 
releſſa a le diſſeiſor 
oveſque garrantie, ceo 
neſt pas diſcontinuance 
à ſon ſucceſſor, pur ceo 


releas forſque le droit 
gue il ad durant le 


que rien paſſa per cel 


Sect. 604, 


ALSO, if an abbot 

bee diſſeiſed, and 
hee releaſeth to the 
diſſeiſor with warran- 
tie, this is no diſcon- 
tinuance to his ſucceſ- 
ſor, becauſe nothing 
paſſeth by this releaſe 
but the right which 


but the warrantie and the diſcent upon him that right hath together. 


1 reaſon hereof yeeld (3. Rep. 73.) 
ed by Littleton is, for 
that the warrantie is expired 
by his privation or death. 
Per ſon privation, 
ou per 2 Mort. Note, that 
privation is here reſembled to 
death, and ſo is tranſlation al- 
ſo. Wherein this diverſitie is 
worthy of obſervation, that 
when a biſhop, &c. make an 
eſtate, leaſe, grant of a rent- 
charge, warranty,orany other 


hee hath during the 
time that he is abbot, 
and the warrantie is 
expired by his priva- 
tion, or by his death, 


temps que il eft abbe, 
et le garrantie eſt ex- 
pire per ſon privation, 
ou per fa mort. 


act which may tend to the di- 
minution of the revenues of 
the biſhopricke, &c. Which 
ſhould maintainethe ſucceſſor, 
there the privation or tranfla- 
tion of the biſhop, &c. is all 
one with his ceath, Bur 
where the biſhop is patron and ordinary, and confirmeth a leaſe made by the parſon with- vide 29. E. g. 16. 
out the deane and chapter, and after the parſon dieth, and the biſhop collateth another, and (Ant. goo. b.) 
then is tranſlated, yet his confirmation remaineth good ; for the revenues that are to main- (Pycr 356.) 
taine the ſucceſſor are not thereby diminiſhed. And the like diverfitic doth hold in caſe of 
refignation, notwithſtanding [m] the authoritie to the contrary, 


Sect. 605. 


ZTE M. % home ſeifie en droit ALSO, if a man ſeiſed in the 
fa feme eſi diſſeiſie, et il releſ- right of his wife be diſ- 
fa, Sc. ove garrantie, ceo n'eſt ſeiſed, and he releaſeth, &c. 
pas diſcontinuance a la feme, fi el with warrantie, this is no diſcon- 
furveſquift ſon baren, mes que el tinuance to the wife, if ſhee ſur- 
poit enter, &c. Cauſa patet. viveth her huſband, but that ſhe 

| may enter, &c. Cauſa patet. 


[J 29. E. 3. 16. tit. garrant, gg. 


T HIS is evident, un'eſſe the wife be heire to the huſband (as by law ſhe may be), and 
then it is a diſcontinuance tor the cauſe aforeſaid, 
Sect, 


between and by the parties to theſe preſents, that the perſon or perſons whom the faid A. ſhall marry ; and every perſon who by 
virtue of the limitations hereinbefore contained, or of this proviſo, or of the proviſo next hereinafter contained, thall become 
* intitled to the poſſeſſion, or to the receipt of the rents and profits of the manors and other hereditaments hereby releaſed, or ex 
** prefled and intended fo to be, ſhall and do, within the ſpace of one year next after they reſpectively thal! ſo marry, or ſo become 
** intitled to the poſſeſſion, or to the rents and profits of the ſaid manots and other hereditaments as aforeſaid, take upon him and 
them reſpectively, and uſe in all deeds, letters, accounts, and other writings, whereto or wherein they reſpectively ſhall be, or 
parties, ar which they reſpectively ſhall ſign, the firname of Browne only, and take and uſe no other ſirname; and quarter the arms 
of Browne, with their own refpeCtive family arms; and alſo ſhall and do, within the ſpace of one year next after they reſpectively 
** ſhall ſo marry, or ſo become intitled, as aforeſaid, apply, ſue for, and endeavour to obtain an act of parliament, or a proper 
licence from the. crown, or take ſuch other means as may be requilite or proper to enable or authoriſe him, or them, reſpectively, 
to take and hear the ſaid ſirname and arms: and that, in caſe any ſuch perſon or perſons ſhall refuſe or neglect to take ſuch 
* ſirname and arms, and to take and uſe the ſteps, or means, which ſhall be requiſite or proper to enable and authorize him or ther 
* foto do, within the faid ſpace of one year; then, if the perſon ſo refuſing or neglecting ſhall be the Euſband of the ſaid A. the 
limitation hereinbefore contained, to the uſe of the ſaid A. ſhall ceaſe, determine, and be utterly void; and any annual ſum, which 
** by virtue of the power for that purpoſe hereinafter contained, the ſaid A. ſhall grant, limit, or appoint, to the uſe of, or on truſt for, 
Vor for the benefit of ſuch huſband ſo refufing or neglecting, and the powers, or remedies, and terms of years which ſhe ſhall limit, 
* demiſe or create for ſecuring the ſame, ſhall ceaſe, determine, and become utterly void; and that if the perſon fo refuſing, or 
* negleCting, ſhall be any other than the huſband of the ſaid A. or of any of, her daughters, the limitation hereinbcfore 
contained of the ſaid manors and other hereditaments, to the uſe of him or them ſo * or neglecting, ſhall! ceaſe, de- 
termine, and become utterly void : and that the ſame manors and other hereditaments ſhall, in ſuch cafes, immediately thereup- 
von go to the perſon next beneficially intitled in remainder, under the limitations hereinbefore contained, in the ſame manner as if 
* the perſon or perſons, whoſe eſtate ſhall ſo ceaſe, determine, and become void, being tenant or tenants for life, was or were dead, 
or being tenant or tenants in tail, was, or were dead without iſſue ; without prejudice, nevertheleſs, to any jointure or jointuress 
portion or portions, annual ſum or annual ſums of money, leaſe or leaſes, or demiſe or demiſes, which, previous to ſuch ceſſer 
* or determination, ſhall have been granted or demiſed of, or charged upon, the ſaid manors and other hereditaments, hereby releaſed 
or expreſſed and intended ſo to be, or any part thereof, in purſuance of any of the powers hereinafter contained: (except as to 
4 any annual ſum, and the powers, or remedies, and terms of years for fecuring the ſame, which ſhall have been graated, limited, 
or appointed, by the ſaid A. in purſuance hereinafter for * purpoſe con mnined.) And it is hereby further agreed and declared be- 
: 9 +T% 


© tweet 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 606, 607, 608, 
Sect. 606. 


(i. Saun. 261.) 


(3. Rep. 8;. b.) 


(Ant. $28.) 


— 


JTEM, A tenant en taile de 

certaine terre leſſa meſme 
la terre @ un auter pur terme 
des ans, per force de quel le leſſee 


en eit fofſofion, en quel poſſeſ= 


ion le tenant en taile per fon fait 


releſſa tout le droit gue il aroait en 


meſine le terre, a aver et tener ale 


leiſee et a ſes heires a touts jaurs ; 
ceo n'eſt pas diſcontinuance, mes 
apres le decegſe le tenant en taile, 


fon iſſue poit dien enter, pur ceo 


gue per tiel releaſs riens paſſa 
for ſque pur terme de * la wit de 
le tenant en le tails, 


ALSO, if tenant in tayle of cer. 

taine land letteth the fame 
land to another for terme of 
yeares, by force whereof the leſ- 
ſee hath thereof poſſeſſion, in whoſe 

ſſeſſion the tenant in tayle by 
his deed releaſeth all the right 
that he hath in the ſame land, to 
have and to hold to the leflee and 
to his heires for ever; this is no 
diſcontinuance, but after the de- 
ceaſe of the tenant in tayle, his iſ- 
ſue may well enter, becauſe by 
ſuch releaſe nothing paſſeth but 
for terme of the life of the te- 
nant in tayle. 


CAR per tiel reheas FIens p. 4. Here is ono of the maxi mes of the common lat 
rehearſed by our author, whereot he doth put divers examples hereafter, 


SeCt. 607. 


EN meſine le manner ęſt, , IN the ſame manner it is, if the 


lie tenant en le taile confir- 
ma l ęſtate le leſſee pur terme des 
ans, @ aver et tener a luy et a ſes 
beires, ces n'eſt pas diſconting- 
ance, pur ceo que riens paſſa per 
tel confirmation forſque PFeftate 
que le tenant en le tale avoit pur 
terme de ſa vie, &c. 


tenant in tayle confirme the 
eſtate of the leſſee for yeares, to 
have and to hold to him and to his 
heires, this is no diſcontinuance, 
for that nothing paſſeth by ſuch 
confirmation but the eſtate which 
the tenant in tayle hath for terme 


of his life, &c. 


X EN& paſſa per tiel confirmation. Here is another of the maximes of the 
common law rehearſed by our author, whereof he putteth examples hercafter. 
More thail be ſaid hereof in the next Section following. 


Sect. 608. 


JTEM, ji tenant en taile apres 


tiel leas granta le reverſion en 


ALSO, if tenant in taile after ſuch 
leaſe grant the reverſion in fee 


fee per jon fait a auler, et voile by his deed to another, and will- 


que 


* la—/0n, L. and M. and Reb. 


I tween, and by, the parties to theſe preſents, that the ceſſer or determination of the eſtate of the ſaid A., or of any other tenant for life, 
* by force of the proviſo hereinbefore contained, ſhall not operate to exclude, prevent, or prejudice, any of the contingent remainders 
** hereinbefore limited to her, his, or their fon or ſons, daughter or daughters, or any other perſon or perſons ; but that the remainder 
« limited tothe {aid C. and D., and their heirs during the life of the ſaid 4., or ſuch other tenant for life, ſhall, after ſuch ceſſer or deter- 
* mination, take effect, and continue, for preſerving fuch contingent remainders, and giving them effett as they may ariſe. And that 
immediately from and after ſuch ceſſer vr determination of ſuch preceding eſtate for life, and during the fulpence and contingency 
of ſuch then expectant remainder, the {aid (. and D., their heirs and afhgns, thall receive, pay aud apply the rents and profits of the 
** ſaid manors aid other hereditaments, which would belong to ſuch tenant far life, if ſuch cefier or determination had not taken place, 
* unto the perſon or perſons, for the intents and purpoſes, and in the manner, to, for, and in which, the fame rents and profits would 
* be, or would have been payable and applicable reſpectively, under and by virtue of the limitations and proviſoes herein before con- 
* tained, in caſe ſuch tenant for life was actually dead; fo that immediately from and after ſuch ceſſer or determination, the iſſue 
* of the ſaid A., or of ſuch other tenant for life, intitled for the time heing, under the limitations aforefaid, to the ſaid manors and 
other hereditaments, in remainder immediately expectant on the deceaſe of the ſaid A., or of ſuch other tenaut for life, may be intitled 
to the rents and profits of the ſaid manor and other hereditaments, for his and their own proper uſe and benefit reſpectively, dur- 
ing che life of the parent, it ſuch parent were dead: and that in caſe no ſuch iſſue be iu exiſtence, then, during the vacancy or 
** contingeacy of ſach ilfe, the perſon next intitled for the time being, under the limitations aforeſaid, to 2 veſted remainder in the 
* faid manors and other herediraments, expectant on the deceaſe of the ſaid 4., or of ſuch other tcnait for life, and failure of ſuch 
. ** ;ffue of her, or his body, ſhall and inay be entitled to the ſaid reuts and profits for his and their proper uſe and benefit reſpectively, 


but without any excluſion of, or prejudice to the eſtate, intereſt, or right of any ſuch iſſue, afterwards coming into exiſtence, but 
only from the time of the birth of ſuch foe reſpectively. WY * 7 , | oming iu exiſſ 
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que apres le terme fine, que meſme 
le terre remaindroit a le grantee 
et a ſes heires a touts jours, et le 
tenant a terme dans atturna, ceo 
n'eſt pas diſcontinuance. Car tieli 
choſes queux paſſont en tiels caſes 
de tenant en le taile tantfolement 
fer voy de graunt, ou per con- 
firmetion, ou per tiel releaſe, rien 
poit paſſer pur faire eftate a celuy 
a que tiel graunt, ou confirma- 
tion, ou releafe, eff fait, forſue 
' ceo que le tenant en tgile poit 
droiturelment faire, * et ceo n'e/t 


forſque pur terme de ſa vie, &c. 


Sect. 609. 


eth that after the terme ended, 
that the ſame land ſhall remaine to 
the grantee and his heires for ever, 
and the tenant for yeares attorne, 
this is no diſcontinuance. For ſuch 
things which paſſe in ſuch caſes of 
tenant in taile only by way of 
grant, or by confirmation, or by 
ſuch releaſe, nothing can paſſe to 
make an eſtate to him to whom 
ſuch grant, or confirmation, or re- 
leaſe, is made, but that which the 
tenant in taile may rightfully 
make, and this is but for terme of 
his life, &c. 


Sect. 609. 


CAR | jeo bfſa terre a un home 


330 


FOR if I lett land to a man for (au. »gi. b. 


pur terme de ſa vie, &c. et le 
tenant a terme de vie lefſe mcſme 
la terre a un auter pur terme des 
ans, &c. et puis mon tenant a 
terme de vie graunta le reverſion 
a un auter en fee, et le tenant a 
terme des ans atturna, en ceſt caſe 
le grantee + n'aden le franktene- 
ment forſque I eſtate pur terme 
de vie fon grauntor, Sc. et jeo que 
ſuis en le reverſion de fee ſimple, 
ne puiſſe enter per force de cel 
grant del reverſion fait per mon 
tenant a terme de wit, pur ceo 
que per tiel grant mon reverſion 
neſt pas diſcontinue, mes tout 
temps demurt a moy, ficome il 
ſuit adevant, nient obſtant tiel 
grant del reverſion fait al gran- 
lee, a luy et a ſes heires, &c. pur 
ceo que riens paſſa per force de 
tiel grant, forſque ęſtate que le 


terme of his life, &c, and the 
tenant for life letteth the ſame 
land to another for terme of years, 
&c. and after my tenant for life 
grant the reverſion to another in 
fee, and the tenant for yeares at- 
torne, in this caſe the grantee 
hath in the freehold but an eſtate 
for terme of the life of his grantor, 
&c. and 1 which am in the re- 
verſion of the fee ſimple may not 
enter by force of this grant of the 
reverſion made by my tenant for 
life, for that by ſuch grant my re- 
ver ſion is not diſcontinued, but al- 
wayes remaines unto me, as it was 
before, not withſtanding ſuch grant 
of the reverſion made to the gran- 
tee, to him and to his heires, &c. 
becauſe nothing paſſed by force 
of ſuch grant, but the eſtate which 
the grantor hath, &c. (1) 


grantor avoit, &c. 


Sect. 


® ef evo n'eft—Cc e, L. and M. and Roh. + #ad—ad;s, I. and M. and Roh. t Aate not in L. and M. nor Rok. 
(1) VII. As to the modes of conveyance which work a diſcontinuance, it may be laid down as a general rule, that no alienation which 
25 not made by livery of ſeiſin, or what is equivalent to it, can work a diſcontinuance, It has been obſerved before, that the uſual 
mode of conveyance at the common law, was a fcaf ment; that feoflments were formerly made without writing; and that when 
writing came into uſe, the tranſmutation of the property was effefted, not by the writing, but by the livery which it authenticated. 
A free is often defined to be a feoffment upon record, the couuſor's acknowledgment upon record of the right of the conuſce to the lands, 
being conſidered as taytamount to actual livery. The fines, therefore, which are ſaid to be executed, in contradiſtinction from thofe 
which arc ſaid to be executory, give the conuſee the immediate poſſeſſion of the land, and thoſe which are called executory, enable him 
to recover it immediately, by an havere /acias ſeifinam.— A common recovery is the judgment of a court of record, that the demand- 
ant ſhall recover againſt the tenant ; upon which he may immediately fue out the habere facies ſeifinam. Conſidering, therefore, 
fines and recoveries only as common afurances, the acknowledgment upon record in the former, and the judgment to recover in the 
latter, are ſuppoſed to equipoiſe the notoriety of livery. Hence, both a tine and a common recovery are of force to work a diſcontinuance. 
With reſpe& to 1 the perſon whoſe eſtate is diſcontinued, releaſes to the alienee, his releaſe muſt be confidered as operating 
Fur mitter le droit. Now, it has been obſerved in a former place, that releaſes by perſons diſſeiſed, may be made either to the difieifor, 
hisfeoffce, or his heir; and that in all theſe caſes, the poſſeſſion is in the releatee, the right in the releaſor; and that the union 
of the right to the poſſeſhon completes the title of the releaſee, the notoriety of the diſſeiſin countervailing the livery. But this can 
only be underſtood of thoſe caſes where the releaſor has the fee ſumple. In both caſes the poſſeſſion of the diſſeiſor is equally ho- 
tonous ; but where the releaſor, as in the inftance brought by Littleton, has only a partial eſtate in the lands, he has not in him 
the right of poſſeſſion, and cannot, of courſe, transfer, or cede it tu another. Ilence, though the releaſe of a diliciſee, who before 
the diſeifin was ſeiſed in fee-fumple, completes the title of the diſſeitor; the wicale of a diffeiſee, who before the difleifin had 


ly 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 610, 611 „612. 
; Sect. 610. 


(Ant. 78, 219.) EN meſie le maner ef, f le IN the fame manner is it, if te- 

tenant a terme de vie per nant for terme of life by his 
fon fait confirme eſtate fon leſ= deed confirme the eſtate of his 
fee pur terme des ans, a aver et leſſee for yeares, to have and to 
tener a luy et aſes heires, ou re- hold to him and his heires, or re- 
teſſa a fon leſſee et a ſes beires, leaſe to his leſſee and his heires, 
uncore le leſſee a terme d ant nad yet the leſſee for yeares hath an 
gate forſque pur terme de vie eſtate but for terme of the life of 


de le tenant a terme de vie, &c, the tenant for life, &c. 


CAR tiels choſes que paſſont en tiels caſes de tenant en le taile, &c. 


Here is rehearſed another ancient maxime of the common law touching grants ; and 
hereby it appeareth that a feoffment in fee (albeit it be by parol) is of a greater operation 
and eſtimation in law, than a grant of a reverſion by fed. thongh it be 1nrolled, and 
attornement of the leſſee for wg of a releaſe, or a confirmation by deed, for the reaſons 


aforeſaid, And this is manifeſted by the examples which our author here in theſe three 
Sections putteth, 


| 0 Sect, 6 I I © | 
FORSQUE of- ME S auterment ef B UT otherwiſe it is 


(Poll 267. a.) fate pur terme quant tenant a when tenant for life 
ans, Sc. Hereitis ferme de vie fait un maketh a feoffment in 


implied, that albeit the / 
feoffment made by leſ- 7 nent en fe £ car 5 er fee, for by ſuch a feoff- 


ſee for yeares be a feoff- tel feoff ment le fee ment the fee ſimple paſ- 


ment between the feof- wy 
— — Simple paſſa. Car te- ſeth, For tenant for 
bythisfeoffment the fee dant @ ferme dans poit yeares may make a feoff- 


Cpl peek by force faire feoff ment en fee, ment in fee, and by his 
en 


tf opal gf dog et per ſon feoffment le feoffment the fee ſimple 


And here it is worthy fee fimple paſſera, et ſhall paſſe, and yet he 


to be obſerved, that our , 7 
„„ il navoit al had at the time of the 


nant for terme of yeares Zemps del feoffment fait feoffment made but an 


may make a feoffment; 
. forſque eſtate pur terme eſtate for terme of yeares, 


eth, that the feoffor dans, Se. «ce. (1) 
may thereunto annex a Warrantie, whereupon the feoffee may vouch him: but of this you 


ſhall reade more in the Chapter of Warranties, Sect, 698. 


Seck. 612. 


TEM. fitenant en le tail gran- ALSO, if tenant in taile grant his 
ta fon terre a un auter pur land to another for terme of 
terme de vie de meſme le tenant the life of the ſaid tenant in taile, 
en taile, et liurer a luy ſeiſin, &c. et and deliver to him ſeiſin, &c. and 
apres per ſon fait il releſſa a le after by his deed hee releaſeth to 
tenant et a ſes heires tout le the tenant and to his heires a the 
| ro? 


(1) What poſſeſſion is required in the feoffor to make his feofſment an a7ral difſei/fa of the freehold ; = not merely a diſſciſin, 


which is ſuch at the eleCtion of the party; has been, of late, a ſubject cf much diſcuſſion ; and it is therefore ſuppoſed, that 


the following attempt at a full inveſtigation of the very abſtruſe, but not uſeleſs, learning upon the ſubject, will not be unac- 


3 


only an eſtate tail, does not complete his title, and therefore does not amount to a diſcontinuance.— With reſpect to convey ances 
which operate by the flatute of uſes ; it is clear that there cannot be a diſcontinuance, where the poſſeſſion remains with the 
party; for, in thoſe caſey the poſſeſſion is not diſturbed, nor can there be any livery of ſeiſin, or any thing tantamount to it but 
it is equally clear, that if the uſes are raiſed by a tranſmutation of the poſſeſſion, that tranſmutation may produce a diſcontinuance. 
This, in fact, is only repeating what has been obſerved before; for it is not the creation or limitation of the uie, but the opera- 
non upon the poſſeſſion, that produces the diſcontinuance, — Upon theſe grounds, therefore, a bargain and ſale, a covenant to ſtand 
ſeiſed, and a leaſe and releaſe, cannot work a diſcontinuance; but a feoſſment executed, a fine levied, or a recovery ſuffered of 
uſes, have that power. See page 275» contin. of note, 271, b. —— But if a warranty is annexed to a bargain and ſales 
covenant to ſtand ſeiſed, or relcaſe, it may produce a diſcontinuance. This will be beiter underſtood after peruſing our autior's 
chapter on Warranty. At preſent it is ſufficient to obſerve, from lord chief-baron Gitbert's Ten. 120. that a releaſe with warranty 
works a diſcontinuance ; — for at common law the warranty was a voluntary covenent of the force of a feudal contract, repelling 
the warrantor from claiming the land, and obliging him to defend it ; and though the ſtature rakes away the force of ſuch covenants, 
that they ſhall not bar the, yet the iſſue muſt claim in the method the ſtatute preſcribes, viz. by action; and, therefore, it 
works a diſcontinuance, fince the iſſue, in ſuch caſe, cannot recontinue but by action only. 


1 
* 
A 


Lib. 3. Of Diſcontinyance. Sect. 61.3, 614 


droit que il avoyt. en meſme la right which bee hath in the ſame. 1 = 22 
terre; en ceſt cas Teſtate del tenant land; in this caſe. the eſtate of the * 


Lo. Jeon 


de. la terre n'eſt pas enlarge per tenant of the land is not enlarged' 
force de tiel releas, pur ceo que by force of ſuch releaſe, for that 
Tuant le tenant avoit Peſtate en when the tenant had the eſtate in 
2 terre pur terme de vie de le te- the land for terme of the life of 
nant en le taile, donque il avoit the tenant in taile, hee had then all 
tout le droit que Ie tenant en le the right which tenant in taile 
taile puiſſoit droiturelment gran- could rightfully grant or releaſe: 
ter ou releſſer :* iſſint que per tiel ſo as by this releaſe no right paſ- 
releas nul droit paſſa, entant ſeth, inaſmuch as his right was 
que ſon droit fuit ale adevant. gone before. 


Fa 


F. 


Ne. 42. 2 


Sect. 6 1 3. 


ITEM. / tenant en le taile per A LS O, if tenant in taile by his 


4 2. 


% 

| fon fait grant a un auter deed grant to another all his '$ 
taut ſon eftate que il avoit en les eſtate which hee hath in the tene- * 
tenements a luy tailes, @ aver et te- ments to him entailed, to have " 
ner tout ſon eflate al auter, et a and to hold all his eſtate to the o- (., c,uv. 26. 3. Rep. 84) Y 
ſes heires a touts jours, et deli- ther, and to his heires for ever, and N 
vera a luy ſeiſin accordant ; en deliver to him ſeiſin accordingly ; 8 
ceſt cas le tenant a que J 'aliena · in this caſe the tenant to whom Ny 
tion fuit fait, nad auter eſtate the alienation was made, hath no Q 
forſque pur terme de vie del te- other eſtate but for terme of the life J 


7 


. 
* 
— 


nant en taile. Et iſſint il poit bien of tenant in taile. And ſo it may 
etre prove, que le tenant en taile bee well proved, that tenant in 
ne poit pas graunter ne aliener, taile cannot grant nor alien, nor 
ne faire aſcun droiturel eftate de make any rightfull eſtate of free- 
franktenement a auter Leude hold to another perſon, but for 
forſque pur terme de ſa vie demeſne, terme of his owne life only, 
Sc. &c. (1) 


T H E meaning of Littleton in both theſe caſes, in this and in the Section next prece- (Pot. 342. b. 345. a. Ant. 26g. b.) 
ding is, that having regard to the iſſue in taile, and to them in reverſion or remainder, 

tenant in taile cannot lawfully make a greater eſtate than for terme of his life ; and there- 

fore this releaſe or grant is no diſcontinuance, But in regard of himſelfe, this releaſe or 

grant leaveth no reverſion in him, but puts the ſame in abeiance, ſo as after this releaſe or 13. H. 7. 10. a. 

grant made he ſhall not have any action of waſte, &c. Brooke Releaſe, 95. 


Grant tout ſon eſtate. Vid. Sect. 6 50. Action of waſte, &c. there is implied 


that he ſhall not enter for a forfeiture, if after the releaſe or grant the leſſee maketh a feoff- 
ment in fee. | 


At 


4 


* 


Ae, Ger re 


— 
1 


. 
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22 * 
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_ 1703. The paſſage, therefore, in Littleton muſt be underſtood in this. qualified ſenle, otherwiſe it is inaccurate. This was obſerved by lord A FRE 

- Chief-juſtice Holt in the caſe of Machel v. Clarke, and by lord chief-juſtice Hobart in the caſe of Sheffield v. Ratcliff, Hob. Rep. 338, 339- 2 i ow 

3 | . : | . : Lf : , N 2 ＋ _ # of —"; 7 
3 | AAA 

ceptable to the reader. By the doctrine of the feudal law, no perſon who had an eſtate of leſs duration and extent than for his own life, 2 .4a# 77 ALAE 

or for the life of another man, was conſidered to be a freeholder ; and none but a freeholder was conſidered to have the poſſeſſion of . rr 


the land, It is true, that eſtates were ſometimes held for terms of ytars. In that caſe, the poſſeſſion of the termor was conſidered to be Lint ah CO 
the poſſeſſion of the freeholder but till the termor held the poſſeſtion, tho' he held it for the freeholder; and the freeholder, by truſting © , 


the termor with it, expoſed himſelf to loſe it, by the termor's negligence ortreachery. If the termor left the poſſeſſion yacant; if he per- Crd s 
titted himſelf © be diſſeiſed of it; if he undertook to alien it either by act in pais, or by matter of record; if he claimed the fee; or if he A : 
ty ata | | | | {3 4. | 8 affirmed g < e, HV 
155 . 2 2 Ce. 
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Sect. 6 I 4. by, V 
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C AR | eo done FOR if I give land to ERE Littleton prov- dY 
. . eth, that the feoffee A V 
terre a un | a man in tal E, Av of tenant in taile hath * N 
home en taile, ſuvant ing the reverſion to my no rightfull eſtate, any wg „ 
re ſpe JV 
6 N \ > 
Sc. added L. and M. and Roh. 1 
ä | VEE | V. 

* (1) Thelivery, in this caſe, is /ectendum formam charte ; and therefore, according to Sir Edward Coke's doctrine, ante 48. a. its F * 
operation and effect are reſtrained to the quantity and quality of the effectual eſtate contained in the deed. Thus, ſays he, if a man makes \ 
a leaſe for years by deed, and delivers ſciſin according to the form and effect of the deed, yet he has but an eſtate for years, and the livery BY 
is void, The expreſſion in the text, that tenant in tail cannot grant, or alien, or make any rightful eſtate of freehold to another perſon, 8 7 

ut for the term of his own life, is not to be underſtood literally, that the grantee has but an eſtate for life, and that his eſtate is 1% fatto bc \ 
determined by the death of the tenant in tail: all that is meant by it is, that his eftate is certain and indefeaſible, no longer than the life of LY 
the tenant in tail; for that, upon the death of the tenant in tail, it is defeaſible by the iſſue, either by action, or by entry or claim on the . 
land, at his election. Still it has a continuance till it is ſo defeated by the iſſue. In note 1. ante 326. b. it has been wa ained upon what Ng 
principle, in the caſe of a tenant in tail conveying by ſeoffment, it was held, that the ſtatute de 4917s did not abſolutely nullify the alienation, \ 
but only took away the entry of the iſſue, and reduced him to his remedy by formedon. Upon ſimilar principles, in the caſe of a tenant TV 
in tail conveying by bargain and ſale, releaſe, covenant to ſtand ſeiſed, or any other mode of conveyance operating by way of grant, it 2 
has been held, that the ſtatute does not nullify the conveyance, but reduces the iſſue in tail to his entry; or, if he prefers it, to his action, | 
to avoid it. Thus, the grantee hath a baſe fee; his wife is entitled to her dower during the continuance of the teez and if the grantee * . 
commits waſte, the tenant in tail, having no reverſion, has no right of action againſt him. 3. e 84. b. 10. Rep. 96. Sec Machel v. A. f n «YN 
Clarke, 2. Salk. 619. Farrerſley 18. Com. 119. Lord Raym. 778. Goodright on the demiſe of Tyrrell v. Mead and Shilſon. 3. Burr. d 
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Lib. 3. 


CF. N. B. 211. b.) 


n] Bratt. li. 4. fol. 238, 
et. lib. g. cap. 11. 


Braft, & Het. ubi ſupra · 


0] Mir. eap. 2. ſect. 25. 
5. Rep. 85. 2. Iuſt. 350.) 


* 


Weſtm. 2. cap - 47 


(1) Sir William Blackſtone, in bis account of a deforcement, 3. Com. c. 10. obſerves, 


Cap. 11. 


reſpe& to two perſons ; the 
one is to the donor, whoſe 


reverſion is diveſted and diſ- P 


placed ; and the other to the 
iſſue in taile, who is driven 
to his action to recover his 
right, 

A tort luy deforce. 
[n] Deforciare is a word of 
art, and cannot be expreſſed 
by any other word ; for it fig- 
niſieth, to with hold lands or 
tenements from the right ow- 
ner; in which caſe either the 
entrie of the right owner is 
taken away, or the deforceor 
holdeth it ſo faſt, as the right 
owner is driven to his reall 
præcipe, wherein it is ſaid, 
unde A. eum injufit deforceat, 
or the deforceor ſo diſturbeth 
the right owner, as he cannot 
enjoy his owne : and therefore 
it is ſaid, Per hoc autem qued 
dicitur in brevi ultimæ præſen- 
tationis deforceant, videtur qui- 
buſdam quid querens innuat 
per hoc quid deforceans fit in 
feifina, ficut in brevi de recto, 
fed reverd non oft ita, ſed ſatis 
deforceat qui peſſeſſorem uti ſei- 
ina non permiſerit omnin? vel 
minis commod? impediat præ- 
ſentando, appellando, impetran- 


do, ſecundum quod dicitur de diſſeiſitore, 
eel minis commode lictt omninò non ex 
in by wrong, is no diſſeiſo 
forcement, and thus did autiquitie deſeri 
enter en auter tenement tant come le weray ſei 
aver entre eins eſt celuy deforce et debotue, * 
violence and force, it was called a deforcemen 
rally extended to all kinde of wrong 
There is a writ called a 92 


nuee bein 
commeth 


owner, 


for life, loſeth by default, by 


ITEM. fi terre foit leſſe a un 

home pur terme de ſa vie, 
le remainder a un auter en 
le taile, fi celuy en le remainder 
voile graunter fon remainder a 
un auter en fee per ſon fait, et le 
tenant a terme de vie atturna, 
ceo weſt pas diſcontinuance de le 


remainder *, 


le reverſion a moy, et 
uis le tenant en te 
taile enfeoffa un au- 
ter en fee, le feoffee 
nad pas droiturel 
eftate en les tenements 
pur deux cauſes, Un 
eft, pur ceo que per 
tiel feoffment ma re- 
verſion eſt diſcontinue, 


le quel eft a tort fait, et 


nemy à droit fait. Un 
auter cauſe eſt, fi le 
— 5 taile mo- 
ruſt, et fon iſſue ſiui 

bricfe de Pd — 4 
envers le feoffee, le 
briefe dirra, et auxy le 
count, &c. que le feof- 
fee a tort hy deforce, 
Sc. Ergo il a tort 
luy deforce, Sc. il nad 
pas droiturel eflate. 


Of Diſcontinuance. Sec. 6 1 ;. 


ſelfe, and after the te- 
nant in taile infeoffeth 
another in fee, the 
feoffee hath no right- 


full eſtate in the tene- 


ments for two cauſes. 
One is, for that by 
ſuch feoffement my 
reverſion is diſconti- 
nued, the which is a 
wrong and not a 
rightfulla&. Another 
cauſe is, if the tenant 
in taile dieth, and his 
iſſue bring a writ of 


formedon againſt the 


feoffee, the writ and 
alſo the declaration 
ſhall ſay, &c. that 
the feoffee by wrong 
himdeforces,&c.Ergo 
if hedeforceth him by 
wrong, he hath no 


right eſtate. 
Satisfacit diſſeiſinam, qui uti non permit poſſeſorem 


lat. In this caſe that Littleton putteth, the diſconti- 
r, abator, or intrudor, but a detorceor ; and hereof 
be it: [o] Deforcement, come fi aſcun 
tor oft al market, ou ailors, et retorne, et ne poet 
d for that at the firſt the withholding was with 
nt of the lands or teuements; but now it is gene- 
full withholding of lands or tenements from the right 
od ei deforceat, and lieth where tenant in taile, or tenant 


the ſtatute he ſhall have a 2d ei deforceat againſt the re. 
coveror, and yet he commeth in by courſe of law. (4) | 


Sect. 615. 


Cc. added L. and M. and Roh. 


LSO, if land bee let to a man 

for terme of his life, the re- 
mainder to another in taile, if he 
in the remainder will 
remainder to another in 
deed, and the tenaunt for life at- 
torne, this is no diſcontinuance of 
the remainder. 


rant his 
Re by his 


Sect. 


that it is namen generaliſſimum ; being a much 


larger and more comprehenſive expreſſion than any of the former, and fignifying the ge of any lands or tenements to which another 


perſon has a right; ſo that it includes as well an abatement, an intruſion, a diſſeiſin, or a 
whatſoever, whereby he that hath a right to the freehold is kept out of poſſeſſion, But, 
only ſuch a detainer of the freehold from him that hath the 
A deforcement may alſo be 
covenants to convey them to another, and negle&s or refuſes ſo to do, but continues 
is a deforcement. And hence, in levying a fine of lands, the perſon againſt whom t 


none of thoſe injuries. 


ound 


ſcontinuance, as any other ſpecies of wrong 
as contradiſtinguiſhed from the former, it 15 
right of property, but never had any poſſeſſion under that right, as falls witlun 
on the non-performance of a covenant real: as if a man ſeiſed of lands 
ſeſſion againſt him, this poſſeſſion being wrongtul 
ie fictitious action is brought upon a ſuppoſed breach 


of covenant, is called a deforceant. Monſ. Houard, Arc. Loix des Francois, tom. 1. p. 654. mentions, that Du Cange refers to the laws 


of Alfred and other kings of England precedent to the Conquett, tor an explanation of the word De 
obſerved, that it was not introduced into the Latin tranſlation of thoſe laws till after the introduction o 


forcement ; but that he ought to have 
f the Norman cuſtoms into Englan i; 


. that deforce is an old French word, and that fortia is taken for force in the 28th formula of Marculphus. 


—— —— 


K 


affirmed it to be in a ſtranger j in all theſe caſes, the frecholder expoſed himſelf to the loſs of the poſſeſſion, as much as if they were his 


own acts. Thus the termor held the poſſeſſion, but he was ſaid to hold it nomine alieno, 
Hence Britton expreſly detines an eſtate of freehold to be 
4 freeholder :” and the author of the Doctor and Student iays, “that the poſſeſſion of t 
Britt. . 52 D . and Stud. h. 2. d. 22. p itt ** 
ſlefſfion to the freehold. In this manner, the poſſeſſion of the termor differed from that of a mere bailift, \ 


who was faid to hold it nomine proprio. 


„the 
was the 


franktenement or freehold.”* 


had no poſſeſſion. The ſame principles obtained with reſpect to the transfer of the freehold. 


than a delivery of the poſſeſſion, or, as it is called by our law-wiiters, livery of ſein. The fr 


in contradiſtinction to the freeholder himſelf, 
« the polleflion of the ſoil by the 
he land is called in the law of England 

So nearly ſynonimous in thoſe days 


Nothing further was neceſlary 


echold could be transferred by no 


other means. But here a difference is to be obſerved with reſpect to the effect of the livery of a termor for years (ſuch as was men- 


tioned before), and the livery of a mere bailiff. On account of the ſolemnity, u 
was grounded; the connection between him and the reverſioner, and his actually 


n which the entry of the termor into th: r 
olding the poſſctiion of the land (though he he 


| it for the frecholder), the livery of the former was a transfer of the poſſeſſion ; but the livery of the latter was abſolutely without 


effe sk. 


Lib. 3. Of Diſcontinuance. Sec. 616, 617, 618. 332 


Sect. 616, 
JITE M. f home ad rent ſer 


vice ou rent charge en tale, 
et il granta le dit rent a un au- 
ter en fee, et le tenaunt altorna, 
* ceo neſt pas diſcontinuance, 
Ec. 


ALSO, if a man hath a rent ſer- 

vice or rent charge in taile; 
and hee grant the ſayd rent to 
another in fee, and the tenaunt 


attorne, this is no diſcontinuance, 
&c. 


Sect. 61 7. 


JTEM, fi home ſoit tenant 

en taile de un advowſon en 
groſſe, ou de un common en groſſe, 
il per ſon fait voile graunt I ad- 
vowſon ou le common a un auler 
en fee, ceo n'eſt pas diſcontinuance z 
car en tielx caſes les grantees 
n ont eſtate forſque pur terme de 
vie de le tenant en taile que fijt le 
grant, Oc. 


LSO, if a man bee tenaunt in 
taile of an advowſon in groſſe, 
or of a common in groſſe, if he by 
his deed will graunt the advowſon 
or common to another in fee, 
this is no diſcontinuance ; for 
in ſuch caſes the grauntees have 
no eſtate but for terme of the life 
of tenant in taile that made the 
grant, &c, 


BY the cafes in theſe three Sections it appeareth, that if a remainder or a rent ſervice, 
or a rent charge, or an advowſon, or a common, or any other inheritance that 
lieth in grant, be granted by tenant 1n taile, it is no diſcontinuance, as formerly hath beene 
ſaid. | 

(2) Note, here is an advowſon named 
paſſeth not by liverie of ſeiſin. 


Bract. 1. 2. f. 3. & f. 966. 378. : 
Brit. f. 187. Mir. ca. 2. ſect. 17. 
Flet. lib. 3. ca. 15. 


(Poſt, 235+) 


[] 5. E. 3. 58. 21. E. 3-37 38. 
. E. g. 1. b. 2. H. 6. 4. 
- 18 H. 8. 18. Kl. 


by Littleton, as a thing that lieth in grant, and 


Sect. 6 18. 


ET nota, que de AND note, that of 


[TERE is the generall 


tiels choſes que 
paſſont per voy de 
graunt, per fait fait en 
pays, + et ſans li- 
very, la tiel graunt 
ne fait pas diſconti- 
nuance, come en les 
caſes avantaits, Þ et en 
auter caſes ſemblables, 
Sc. || Et coment 
que tiels choſes ſont 
graunts en fee, per 
fine lovie en le court 


ſuch things as 
paſſe by way of grant, 
by deed made in the 
countrie, and with- 
out livery, there ſuch 
grant maketh no diſ- 
continuance, as in the 
caſes aforeſayd, and in 
other like caſes, &c. 
Andalbeitſuch things 
bee graunted in fee, 
by fine levied in the 
king's court, &c. 


reaſon yeelded of the 
precedent caſes and the 
like; for that it is a max- 
ime in law, that a gtant 
[4] by deed of ſuch things 
as doe lie in grant, and 
not in liverie of ſeiſin, doe 
worke no diſcontinuance. (1) 
But the particular reaſ.n is, 
for that of ſuch things the 
grant of tenant in tale 
worketh no wrong, either ro 
the iſſue in taile, or to him 


in reverſion or remainder ; for 


nothing doth paſſe but onely 
during the lite of tenarit 1:1 
taile, which 1s lawfull, and 
every diſcontinuance worketh 


a wrong, as hath beene ſaid. 


[d] 6. E. 3. 56. 32. E. 3. 
Diſcont. 5. 33- All. 8. 4. H. 7. 17. 
21. H. 7. 42. 15. H. 7. 19. 

21. H. 6. 32, 63. 5. E. 4. 3. 

21. E. 4. 5 
Diſcon. 56. 28, H. 8. : 
Diſcon. 35. Brooke. 19. E. 3. 
Bre. 468. Pl. Com. 433 

18. All. p. 4. 


(g] If 


* Oc. added L. and M. and Roh. Þ et en—ou, L. and M. and Roh, 


. + et ſans livery, lac. lou, L. and M. and Roh. 
Et not in L. and M. nor Roh. 


(1) VII. That nothing wwnich lies in grant can be ſaid to be diſcautiuned. — The term diſcontinuance is uſed to diſtinguiſh thoſe caſes 
where the party, wheſe freehold is ouſted, can reſtore it by action only, from thoſe in which he may reſtore it by entry. Now, things 
which lie in grant, cannot either be diveſted or reſtored by entry, The owner, therefore, of any thing which lies in grant; has in no ſtage; 
and under no circumſtances, any other remedy but by action; conſequently the diſtinction in queſtion can never be applicable to him. 
It is true, that the books often mention both diſſeiſins and diſcontinuances of incorporeal hereditaments ; but theſe diſſeiſins and diſconti- 
nuances are only at the election of the party, for the purpoſe of availing himſelf of the remedy by action. Some obſervations on diſſeiſins 
of this deſcription are inſerted in the note below, commencing at page 330. b.—But a diſſeiſin or difcontinuance of corporeal hereditaments 


neceliarily operates as a diſſeiſin or diſcontinuance of all the incorpureal rights or incidents which the diſſeiſee or diſcontimuee has himſelf 
n upon or out of the land affected by the diſſeiſin or diſcontinuance. 


ee es 
* * 


_ 


= * a a © 9 * 


* 
— 


effect. In proceſs of time, involuntary alienation, or alienation ariſing from attachment for debt, was admitted; This produced 
the eſtates of tenants by clegit, by ſtarute-merchant, and ftatute-ſiaple. Long leaſes for years alfo came into uſe, and more ſettled 
and accurate notions were had, of tenancies by ſufferance and at will. All theſe were conſidered to be in the ſame ſituation as the 
termor for years. Their poſſeſſion was held to be the poſſeſſion of the immediate frecholder ; but as they had, or rather held, the 
leſſion, and were in by the act of the frecholder in ſome caſes, and by his privity or forbearance in all, they were contidered to 
ny as cf the ſeiſin of the fee» It ſometimes happened that perſons had the poſſeſſion who had not the right; ſuch were tenants 

by dillcifin, deforcement, abatement, or intruſion, Still, as they had the poſſeſſion, they might, by livery of it, transfer it to 
another. Thus, by the old feudal law, on the one hand, the freehold could not be transferred but by livery of ſcifin : on the other; 
livery of ſeiſin could not be made by any perfon who had the poſfeſſion, without transferring the freetfold. This rranster of 
the fee was called a feoffment. No writing was neceffary for this purpoſe ; and when charters came into uſe, the transfer of the 
re was ſuppoſed ro be pioduced (as has been already obſerved), not by the charter, but by the livery which it authenticated. 
But the material variation wir · reſpect to the form of transferring property by livery was, that origurally it was uſual to make the 
ferment on the land before the peers of the court, who ſubſcribed the charter of feoffiment with their names, and the enry of 
the teofiec upon the land was afterwards recorded in the lord's court : but in progteſs of time, the frofment was allowed to _ 
! | | £090 , 


Lib. 3. 


E. 3. Formed. 47. 
[1] 2 10. 36. All. 8. 
4. H. 7. 17. 


(3. Rep. 84, B5. 9. Rep. 51. a.) 


10 3 H. 7. 12. 
o. 634.) 
E. 4. 


a 22. 
t. Roll. Abr. 632. Sir Edward 


mour's caſe. 10. Rep. 93.) 


on ] 38. H. 8. Paten. Br. 101. 
; 1. Com. 233. Li. to . 26. 
Alton Wood's caſe. 

(Ant. 251. b.) 

48. E. 3. 23. 

(2 Sid. 63.) 


[9 15. E. 4. tit. Diſcont. go, 
H. 56, 57. 


4. Sid. 8g.) 


Cap. 1 1. 8 


thereby. () 
2 7 5 . Coin or CAASR 


, 4 


[4] If tenant in taile of 
a rent ſervice, &c. or of a 
reverſion, or remainder in 
taile, &c. grant the ſame in 
fee with warrantie, and leav- 
eth aſſets in fee ſimple, and 


Of D iſcontinuance. 


Sect. 61 9. 


he roy, &c. uncore yet this maketh not 
ceo ne fait diſconti- a diſcontinuance, &c, 
nuance, &c. 


dieth, this is neither barre nor diſcontinuance to the iſſue in taile ; but he may diſtraine for the 


rent or ſervice, or enter into the land after the deceaſe of tenant for life. 


But if the iſſue 


bringeth a formedon in the diſcender, and admit himſelfe out of poſſeſſion, then he ſhall be 


barred by the warrantie and aſſets. 


(r] Tenant in taile of a rent diſſeiſeth the tenant of the land, and maketh a feoffement in 
fee with warrantie and dieth, this is no diſcontinuance of the rent, but the iſſue may di- 
ſtreyne for the ſame ; and albeit the warrantie extend to the rent, * by the rule of Liitleton 

i 


it lieth not in diſcontinuance : and where the thing doth lie in 


verie, as lands and tene- 


ments, yet if to the conveyance of the freehold or inheritance no liverie of ſeifin is requiſite, 


it worketh no diſcontinuance. 
being tenant in taile, grant by 
wrought. 


1 ] As if tenant in taile exchange lands, &c. or if the king 
is letters patents the lands in fee, there is no diſcontinuance 


Per fine. Of a thing that lieth in grant, though it be granted by fine, yet it worketh 
no diſcontinuance ; and this is regularly true, 
L.] If tenant in taile make a leaſe for yeares of lands, and after levie a fine, this is a diſ- 
continuance ; for a fine is a feoffment of record, and the freehold paſſeth. But if tenant 
{1. Rep. 26. 1. Roll. Rep. 188. in taile maketh a leaſe for his owne life, and after levie a fine, this is no diſcontinuance, 


becauſe the reverſion expectant upon a ſtate of freehold which licth onely in grant paſſeth 


i * 


S S. 111 fig. 


Ge hg 50: ee 4, e 5 


Sect. 619. 


[+N OTA, / jeo done terre a un 

auter en taile, et il leſſa 
meſme la terre a un auter pur terme 
dans, ef puis le leſſor graunta 
le reverſion a un auter en fee, et 


lie tenant a terme dans atturna 


+ Nota—item, L. and M. and Roh. 


al grantee, et le terme eſt expire 
durant la vie le tenant en taile, 


per que le grantee enter, et puts 


le tenant en taile ad iſſue et devie; 
en ceo caſe ceo neſt diſcontinu- 
ance, nient obſtant que te grant 


ſoit execute en la vie le tenaunt 


en taile, pur ceo que al temps de 
leaſe fait a terme dans, nul no- 
vel fee ſimple fuit reſerve en le 
Igor, eins le reverſion demurt a 
luy en tayle, ficome il fuit devant 


le leaſe fait. ] 


NOTE, if I give land to another 

in taile, and hee letteth the 
ſame land to another for terme of 
yeares, and after the leſſor graunt- 
eth the reverſion to another in fee, 
and the tenant for yeares attorne 
to the grantee, and the terme ex- 
pireth during the life of the tenant 
in tayle, by which the grauntee 
enter, and after the tenant in taile 
hath iſſue and die; in this caſe this 
is no diſcontinuance, notwith- 
{ſtanding the grant be executed in 
the life of the tenant in taile, for 
that at the time of the leaſe made 
for yeares, no new fee ſimple was 
reſerved in the leſſor, but the re- 
verſion remained to him in taile, 
as it was before the leaſe made. 


* 1 is added to Littleton, and not in the originall, and therefore I purpoſely omit it: 
| yet is the caſe good in law, becauſe neither the leaſe for yeares, nor the grant of the 


reverſion, diveſteth any eſtate, 


Sect. 


No part of theſe Sections within crotchets, is in L. and M. and Roh. 


(t) It is frequently ſaid in our law-books, that a fine has no operation upon any eſtate or intereſt, which is not previouſly diveſted or 


turned to a right; but this expreſſion, conſidering it ſtriftly, is inaccurate, By turning to a right, it is generally meant, that the perſon 
whoſe poſſeſſion is uſurped, cannot reflore it by entry, and can only recover it by action. See note 1, ant. 239. a. But in the preſent 
caſe, the expreſſion, turned to a right, muſt be underſtood in a more general ſenſe. The import of it is, that the parties to the fine, or ſome 
of them, have in them at the time of their levying the fine, or acquire by it, a poſſeſſion, adverſe to, and inconſiſtent with, the eſtate or 
right intended to be barred ; the real owner, therefore, at the time of levying the fine, or by its operation, is diſſeiſed of his poſſeſſion, but 
the right {ill remains in him. In this general ſenſe, his poſſeſſion may be ſaid to be turned to a right; but this right may be ſuch as 
enables him to reſtore his poſſeſſion by mere eniry, without his reſorting to an action. See 2. Atk. 631. In another ſenſe it is inaccurate, 

as it ſeems to imply, that the turning to a right is produced by the operation of the fine ; but, generally ſpeaking, this is not the caſe, 
Every diſſeiſin, intruſion; or abatement, turns the eſtate to a right, in the ſenſe in which that expreſſion is explained above. If the diſſeiſor, 
intrudor, or abator, afterwards levies a fine, it operates by the ſtatute, after a non- claim of five years, as a bar to the right of the perſon 
whoſe eſtate is diſſeiſed, intruded upon, or abated. But its operation in theſe caſes is merely as a bar, the ouſter of the poſſeſſion or di- 
veſting of the right being previouſly effected by the diſſeiſin, intruſion, or abatement. In ſome caſes, however, it does not operate only 35 
a bar. As if tenant for life levies a fine, it is a fortciture of his eſtate z and if the reverſioner does not enter within five years after the 


forfeiture, or at the furtheſt within five years after the death of the tenant for life, he is barred of his remedy to recover. Wherley and 
Tancred, 1. Ventris 241, | | 2 | 


_—_—_—— 


— 


* LY 


good, though it were atteſted by ſtrangers only ; and the recording of the feoffee's entry was diſpenſed with. This, undoubtedly» 
eſſencd, very conſiderably, the ſolemnity and notoricty of feoffinents : and we have an opinion of the higheſt authority, delivered 
with much conſideration and infinite ability, in a caſe of the higheſt moment, that it had a very great We on their operation and 
efficacy, with reſpect to the circumſtance before us.—The caſe alluded to is that of Taylor on the demiſe of Atkyns v. Horde and 
others, 1 Burr. 60. 5 Bro. Par. Ca. 247. Cow. 689.—As a minute and accurate ſtatement and examination of the doctrines lai 

down in that caſe will ſerve greatly to illuſtrate the point now under conſideration, they ſhall be preſented here to the reader. The 
caſe, ſo far as it relates to the points in queſtion, was, that fir Robert Atkyns was tenant for life; remainder to dame Aun Atkyns, 
his wife, for life; remainder to ſir Robert Atkyns (his eldeſt fon by a former marriage) in tail male: remainder to Mr. John 
Tracy and his younger brothers ſucceſlively, in tail male; remainder to Mr, Richard Atkyns aud his heirs, Upon the death of fir 

| | 0 


Lib. 3. 


+ MES}: le tenant en 

taile fait leas a 
terme de wie le leſſee, 
Sc. en ceſt caſe le tenant 
en le tayle ad * fait un 
novel reverſion de Þ fee 
femple en luy; pur ceo 
que quant il fiſt leas pur 
ferme de vie, Sc. il diſ- 
continua le taile , &c. 
per. force de meſine le leas, 
ef auxy il diſcontinua 
ma reverſion, Sc. Et il 
covient que la reverſion 
de fee ſimple foit en 
aſcun perſon en tiel cas: 
et il ne poit efire en 
moy que fue donor, en- 
tant que mon reverſion 
eſt diſcontinue; ergo 11 
covient que la reverſion 
de fee foit en le tenant 
en le taile, que diſcon- 
tinua ma reverſion per 
tiel leas, Sc. Et ſi en 
ceſt caſe le tenant en le 
taile graunta per ſon 
fait ceſt reverſion en 
fee a un auter, et le te- 
nant a terme de vie at- 
turna, Sc. et puis le te- 
nant a terme de Vie mo- 
ruſt, vivant I tenant en 
le taile, et le grantee de 
le reverſion entra, &c. 
en la vie le tenant en le 
taile, donques ceo eff un 
'difeontinuance en fee 
et fi apres le tenant en 
le taile moruſt, ſon iſſue 
ne port enter, mes eſt mis 


a ſon briefe de forme- 


Of Diſcontinuance. 


Sect, 620. 


BUT if the tenant in 

taile make a leaſe for 
terme of the life of 
the leſſee, &c in this 
caſe the tenant in tayle 
hath made a new rever- 
ſign of the fee ſimple in 
him ; becauſe when hee 
made the leaſe for life, 
&c. he diſcontinued the 
tayle, &c. by force of 
the ſame leaſe, and alſo 
hee diſcontinued my re- 
verſion, &c. And it be- 
hoveth that the rever- 
ſion of the fee ſimple be 
in ſome perſon in ſuch 
caſe : and it cannot be in 
me which am the donor, 
inaſmuch as my rever- 


ſion is diſcontinued; ergo 


the reverſion of the fee 
ought to be in the tenant 
in tayle, who diſconti- 


nued my reverſion by 


leaſe, &c. And if in 
this caſe the tenant in 
tayle grant by his deed 
this reverſion in fee to 
another, and the tenant 
for life attorne, &c. and 
after the tenant for life 
dieth, living the tenant in 
taile, and the grantee of 
the reverſion enter, &c. 
in the life of the tenant 
in tatle, then this is a diſ- 
continuance in fee ; and 
if after the tenant in 
tayle dieth, his iſſue may 
not enter, but 1s put to 
his writ of /ermedon. 


Sect. 620. 


PUR terme de vie 

del lefſee, &c. 
Here is implied, or for 
terme of another man's 


life. (1) 


Novel reverſion 
de fee ſimple. 
Which muſt bee under- 
ſtood of a fee ſimple de- 
terminable upon the life 
of the leſſee, which our 
author here calleth a 
fee fimple ; for if the leſ- 
ſee dieth, the donce is 
tenant in taile againe, 
as hee was before: and 
that is the reaſon that 
if in that caſe hee grant - 
eth over the reverſion 
ahd dieth; and after the 
death of tenant in taile, 
the leſſee dieth; the entry 
of the iſſue is lawfull, 
becauſe by the death of 
the leſſee the diſconti- 
nuance is determined; 
and conſequently the 
grant made of the rever- 
tion gained upon that 
diſcontinuance, 1s void 
alſo, 

If tenant in taile 
maketh a leaſe for three 
lives according to the 
ſtatute of 32 H. 8. that 


13 no diſcontinuance of 


the eſtate taile or of the. 


reverſion, becauſe it is 
authoriſed by act of 
parliament, whereunto 
every man in judgement 
of law is partie. 

And yet in ſome caſes 
the free hold may be diſ- 
continued and not the 
reverſion. [z] As if the 
huſband and wife make 
a leaſe tor life by deed (2) 
of the wife's land, re- 
ſerving a rent, the huſ- 
band dicth ; this was a 
diſcontinuance at the 
common law for lite ; 
and yet the reverſion 
was not diſcontinue}, 
but remained in the 
wife. Otherwiſe it is 

| 10 


(1. Roll. 633.) 


15. E. 4. tit. Diſcont. go. 


(oro. Can 136. 


32. H. 8. cap. 28. 


Cu] 38. E. 8. 32. 18. All. 2. 
18. E. 3. 31. $2. H. 6. 24 


333 


+ In I.. and M. and MSS. this Section begins thus: $7 jeo done terre a un auter en le tail, et il lefſa meſme la terre a un aui!r ju 


terme de vie, Sc. * ex added L. and M. + de—en, L. and M. + le taile, Sc. per force de moſme le leas, et auxy i 
#iſcontinua, not in L. and M. nor Roh, 


(1) VIII. It has been obſerved before, that no conveyance by tenant in tail can operate as a diſcontinuance, unleſs it is created by 
livery, or by that which, in the eye of the law, is tantamount to it.—Littleton now proceeds to lay down, that to make a diſcontinuance, 
the conveyance mult be of ſuch an eflate as in its original creation may, by poſſibility, endure beyond the liſe of the tenant in tail. When 

the eſtate ſo created is at an end, the diſcontinuance alſo is at an end. 

(2) Nota, a proviſo on 32 Hen. VIII. that the leaſe Mall be made in both their names, where the inheritance is in the woman. And 
ſee Cro. Car. 22. Smith v. Trender, <vhere thereis a quere, whether it ought to be ſo where the inheritance is in dil. Lord Nott. MSS. 


_ 


Robert the father, dame Ann his widow entered upon the lands. In Trinity term 1710 an ejectment was brought, in the court 
of common-pleas, againſt her ladyſhip, by John Phillips, upon the ſeveral demiſes of fir Robert Atkyns the fon, and of Joſeph 
Walker, to whom ſeveral terms of years attendant upon the inheritance had been aſſigned, in truſt for fr Robert the fon. A 
verdict was found for the plaintiff, and he recovered terminum ſuum prædictum, and had an habere facias poſſeſſionem. It is to 
be obſerved, that no account of the caſe ſtates the grounds upon which this verdict was found for the plaintift. Moſt probably, it 
was merely in conſequence of the terms of years Aich had been afligned to him. On the iſt of January 1710, John Phillips, 
the plaintiff, ſurrendered the terms to ſir Robert the ſon ; and. on the 17th of the ſame month fir Robert made a feoffment of the 
eſtates in queſtion, with livery of ſeiſin, to James Earle and his heirs. In the deed of feoffment it was declared, that the feoffment 
was made, that James Earle might become perfect tenant of the freehold, in order for the ſuffering of a common recovery; which 
recovery, it was thereby declared, ſhould enure, to the uſe $f fir Robert Atkyns the ſon and his heirs. The recovery was ſuffered 
in Hilary term 1710. Sir Robert died on the 9th of November 1711, without iſſue, and inteſtate. His nephew, Mr. Robert 
Atkyns, was kis heir at law. In Hilary term 1711 an ejectment was brought againſt him by lady Atkyns; and in Eaſter terin 
1712 a general verdict was given for her. She died in the month of October following. Upon her death, Mr. Kubert Atkyne 
entered, and continued in poſſeſſion of the eſtates till the 16th of March 1753, when he died, leaving iſſue only two daughters ; 
Ann, the wife of Mr. Horde; and Elizabeth, the wife of Mr. Chamberlayne. The death of fir Robert Arkyns the ſon with- 
out iſſue, neceſſarily brought into queſtion the validity of the recovery ſuffered by him; for if it were good, it deſtroyed his eſtate 
ail, and all the remainders expectant upon it; and Mr. Robert Atkyns, his nephew, and after his deceaſe Mrs. Horde and Mrs. 
Chamberlayne, his ouly children, became entitled to the eſtates, as his heirs at law; But if it were not a good recovery, then, 


upon 


— 
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Lib. 3. Cap. 11. Of Diſcontinuance. Set. 620. 


(8. Rep. 71.) if the huſband had made don, Et la cauſe eſt, pur And the cauſe is, for that 


the leaſe alone. 5 8 
ue ceſtuy que avoit le he which hath the 


ns. an: . grant tiel reverſion of ſuch reverſion in fee 
nant a terme de vie en fre fmple, avoit le ſimple, hath the feiſin 
moruft, Ce. The like ſeihin et execution demeſ= and execution of the 
law it is if the tenant 
for life ſurrender to the mes les terres ou tene- ſame lands or tenements, 
| grantee, or if the grantee ments, d aver a luy et to have to him and to 
waits, or cater for the . E „er Derres en ſon de- his heires in his demeſne 
forfeiture. meſne come de fee, en as of fee, in the life of 

92. E. 3. Diſcont. 2. 43+ E. 3. Avoit ſeiſin et ja vie le tenant en taile. the tenant in taile. And 


Entr. Cong. 31. 3. H. 4. 9- . 3 
— R. 2. ee 50. 34+ Al. 6. execution. And here * LE. Ceo e per gree ae this 18 by force of the 


. AN.6. p. 6. it 1 , . 

48. 26. f. K. . 49 . grant de meſme le tenant grant of the ſaid tenant 

n tit, this caſe is executed in @72 taile. Ty in tayle. ; 

Diſcont, 3. & 14. 4 H. 7. 17» the life of tenant in taile, it is equivalent in judgement of law to a feoffment in fee, for the 

21. H. 7. 11. ſtate for life paſſed by livery. 

L 21. H. 6. 32, 53+ [ww] If tenant in taile make a leaſe for life, the remainder in fee, this is an abſolute diſ- 
continuance, albeit the remainder be not executed in the life of tenant in taile, becauſe all is 
one eſtate, and paſſeth by one livery. And ſo note a diverſitie betweene a grant of a reverſion, 
and a limitation of a remainder. B. tenant in taile maketh a gift in taile to 4. and after B. 
releaſeth to A. and his heires, and after A. dieth without iflue ; the iffuc of the firſt donee may 
enter upon the collaterall heire, becauſe 4. had not ſeiſin and execution of the reverſion of 
the land in his demeſne as of fee, as Liitleton here ſpeaketh. But if tenant in taile make a 
leaſe for the life of the leſſee, and after releaſeth to him and his heires, this is an abſolute 
diſcontinuance ; becauſe the fee ſimple is executed in the life of tenant in taile. 

[>] 34 E. 1. quare impedit 179. [y] If tenant in taile of a mannor whereunto an advowſon is appendant, maketh a feoff- 

22. E. 3.6. 17. E. 3. 3. ment in fee by deed (as it ought to be) of one acre with the advowſon, and the church becom- 

2 1 "74 « meth void, and the feoffee preſent, tenant in taile dieth, the church becommeth void ; the 

(Ant.2g8. Poſt.349-b. F. N. B. ga. iſſue ſhall not preſent untill he hath re- continued the acre. But if the teoftee had not executed 

1. Roll. Abr. 632. 1 Rep. 56.) the ſame by preſentment, then the iſſue in taile ſhould have preſented. And ſo was it at the 
common law, of the huſband ſeiſed in the right of his wife, mutatis mutandis. 

If a fine be levied to a tenant in taile, and he granteth and rendreth the land to him and 
q6. Af. 8. 42. E. g. 20. his heires, and die before execution, this is no — any Otherwiſe it is, if it had 


* 1 * beene executed in the lite of tenant in taile. | 
- 1. 1 . . . t : 
21. II. 6. g2, 53- Brooke tit. If tenant in taile make a leaſe for life of the leſſee, and after grant the reverſion with war- 


Diſcont. g. 21. H. 7. 12. Lib, 1, rantie, and dieth before execution, this is no diſcontinuance ; becauſe the diſcontinuance 
fol. 85. Lib 10. fol. 96, 9. Was (as hath bcene ſaid) but for life, and the warrantie cannot enlarge the ſame. (1) 


(W. Jones 210. Gro. Gar. 156) Et ceo eft per force del grant de meſine le tenant en tayle. Hereupon 
(*) 15. E. 4. Diſcont. 30. Littleton himſelfe is of the ſame opinion, (*) as it appeareth he was in our bookes ; that if 
- Vide Sect. 642. tenant in tale make a leaſe for life, and grant the reverſion in fee, and the leſſee attorne, 
and that grantee granteth it over, and the leſſee attorne, and then the leflee for life dieth, fo 
as the reverſion is executed in the life of tenant in taile, yet this is no diſcontinuance, but 
that after the death of tenant in taile the iſſue may enter; becauſe (as Liteton here faith) 
he is not in of the grant of the tenant in taile, but of his grantee. 

If at this day tenant in taile make a leaſe for life, and aſter by deed indented and inrolled 
according to the ſtatute he bargaineth and ſelleth the reverſion to another in fee, and the 
leſſee dieth, ſo as the reverſion is executed in the life of tenant in taile ; albeit the bargaince 
is not in the per by the tenant in taile, yet inaſmuch as he claimeth the reverfion immedi- 
ately from him, which is executed in his lifetime, this is a diſcontinuance. And ſo it is, 
and for the ſame cauſe, if tenant in taile had granted the reverſion to the uſe of another and 
his heres, If tenant in taile maketh a leaſe for life, and after diſſeiſeth the leflee for life, 
and maketh a feoffment in fee, the leſſee dieth, and then tenant in taile dieth ; albeit the 
fee be executed, yet for that the fee was not executed by lawfull meanes, (as in all the caſes 
of Littleton it appeareth it ought to be) it is no diſcontinuance, 


Sea. 


No part of this or of the following Section within crotchets is in L. and M. and Roh. 


(1) All this is a conſequence of the doctrine laid down in the laſt Page. If the remainder or reverſion is created at the ſame time 
as the particular eſtate, it neceſſarily muſt be created by the ſame livery. If it is created at a ſubſequent time, then to continue the diſcon- 
tinuance after the determination of the particular eſtate, the reverſion or remainder mult be executed in poſſeſſion during the life of the te- 
nant in tail, The entry of the reverſioner or remainder-man in this cafe is tantamount to a ſecond livery, 


— 


upon the deceaſe of dame Ann Atkyns, Mr. John Tracy became ſeiſed in tail of the lands deviſed by the teſtator's will, with the 
feveral remainders over.— In the year 1752, an ejectment was brought againſt Mr. Robert Atkyns, and Mr. and Mrs. Horde, and 
Mr. and Mrs. Chamberlayne, by Cyprian Taylor, on the demiſe of Mr. John Tracy, who, in conſequence of a direction 
contained in fir Robert Atkyns the father's will, had taken the name of Atkyns. The jury found a ſpecial verdict. 
The caſe was argued four times before the Judges of the court of Kking's-bench. A point aroſe, whether, ſuppoſing the recovery 
to be bad, the plaintiff's ejectment, not having been brought within twenty-one years after his title accrued, was not barred by the 
ſtatute of limitations. The court was of opinion it was barred by that ſtatute. The caſe afterwards went to the houſe of lords : 
all the judges were ordered to attend: their opinion was aſked upon the point ariſing from the ſtatute of limitations; it agreed 
with that of the judges of the court of king's bench: the judgment of the court was therefore affirmed. Afterwards, Mr. 
John Tracy Atkyns and all his brothers died without iſſue; and then, ſuppoſing the recovery to be void, Mr. Edward K:nicy 
Atkyns, the then heir at law ef Mr. Richard Atkyns, became entitled to the eſtate. He claimed under a new title, and was not 
therefore bound by the ſtatute of limitations. An ejectment was delivered by him in Hilary term 1777. This brought the queſtion 
of the validity of the recovery once more before the court. It is to be obſerved, that though, when the caſe came before the court 
upon the ejectment brought by Mr. John Tracy Atkyns, the matter went off on the point 4 from the ſtatute of limitatious, 

et the queſtions ariſing upon the validity of the recovery were moſt elaborately argued by the bar: and lord chief - juſtice Maus- 
keld, when he gave the judgment of the court, entered into a very minute diſcutſion of them, and gave his opinion very fully 
and deciſively upon them all!: ſo that what was faid upon this ſubject, when the caſe came before the court iu 1977 Was, in 

eneral, only a repetition of what was ſaid upon it on the former oecafion. As lord Mansfield's ſpeech, in the report given of it 
by fir James Burrow, contains the moſt methodical and comprehenſive ſtate of the arguments and opinions intended to be diſcuſſed 
in this place, it is here particularly referred to.— His l ſtated the queſtion to be, Whether Earle was a good tenant of the 
freehold. He obſerved, that to prove he was a good tenant of the frechold, it was neceſſary to ſhew, cither that fir Robert Atkyns, 
by the entry under the judgment in ejectment in 1710, acquired the freehold by diſſeiſin; or that, ſuppoſing he did not acquire the free- 
hold, he acquired the poſſeſſion, and by his feoffment veſted an eſtate of frechold in Earle. His *r denied both of theſe pofitions- 
As to the firſt, he laid it down, that the difleifin to be effeftual in thys caſe, muſt be an actual diſfeiſin, not a diſſeiſin, which was 
merely ſuch, at the election of the party. No cafe, therefore, or other authority from the books reſpecting diſſeiſins, was ap licable 
to the preſent caſe, if it did not relate to an actual diſſeiſin - He then proceeded to explain the nature of an actual diſſei ” Noor 

9 ; | . cfin 


Lib. 3. 


Sect. 621. 


N meſine le manner ſerra, 

fi en le caſe avantdit le te- 
nant a terme de vie apres J at- 
tournement al grantee uſt alien 
en fee, et le grantee uſt enter pur 
forfeiture de fon eſtate, et puis le 
tenant en taile uſt devie, ceft un 
diſcontinuance, cauſa qua ſu- 


pra. ] 


N 
I the caſe aforeſaid the tenant 
for terme of life after the attorne- 
ment to the grantee had aliened 
in fee, and the grantee had entred 
by forfeiture of his eſtate, and af- 
ter the tenant in tayle had died; 
this is a diſcontinuance, cauſe gud 


ſupra. 


HIS is added in this place, but in the originall it commeth in after in this 


Chapter *, 


Sect. 622. 


ES en ceſi cas, fs tenant en 
taile que granta te rever- 
ion, Sc. moruſt, vivant le tenant 
a terme de vie, et puis le tenant a 
terme de vie moruſt, et puis ce- 
luy a que le reverſion fuit graunt 
enter, Sc. donque ceo n'eſt pas 
diſcontinuance, mes que [iſſue del 
| tenant en taile poit bien enter 
fur le grauntee del reverſion ; 
fur ceo que le reverſion que le 
grauntee avoit, &c. ne fuit exe- 
cute, Sc. en le vie be tenant en 
taile, Sc. Et 1ffint il eft graund 
diverſity quant tenant en taile 
fait un leas pur terme d'ans, et 
lou il fait leas pur terme de vie; 
car en l'un cas il ad reverſion en 
taile, et en lauter cas il ad un re- 
verſion en fee, 


G 


explication, 


BUT in this caſe, if tenant in taile 

that grants the reverſion, &c. 
dieth, living the tenant for life, and 
after the tenant for life dieth, and 
after hee to whom the reverſion 
was granted enter, &c. then this is 
no diſcontinuance, but that the iſ- 
ſue of the tenant in tayle may well 
enter upon the grantee of the re- 
verſion ; becauſe the reverſion 
which the grantee had, &c. was 
not executed, &c. in the life of the 
tenant in taile, &c. And ſo there is 
a great diverfitie when tenant in 
tayle maketh a leafe for yeares, 
and where hee maketh a leaſe for 
life; for in the one caſe hee hath a 
reverſion in tayle, and in the other 


_ caſe hee hath a reverſion in fee. (1) 


F this ſufficient hath beene faid before, and is of itſelfe manifeſt, and needeth no 


Like law was at the common law of a huſband ſeiſcd of land in right of his wife, mutatis 


Nik tainiudis . * 


dect. 


Sect. 621, 622. 


334 


the ſame manner ſhall it be, if (ron. 335. b. meſme le caſe.) 


21. H. 6. 52, 53. 15. E. 4. 
Diſcont. 30. 


(Sir W. Jones 209. Cro. Car. r 56.) 


18. AN.6. $1. H. 6. 32. 


* But it does not appear in this Chapter in L. and M. nor Roh. nor in MSS, 


* 


(1) See the note on the following Section. 


— — 


defined ſcifin to be a technical term, to denote the completion of that inveſtiture, by which the tenant was admitted into the tenure : 
diſleiſin, therefore, muſt mean the turning the tenant out of his tenure, and uſurping his place and feudal relation. He obſerved, 
that originally no tenant could alien without licence of the lord; and that, when the lord conſented to the alienation, the only form 
of conveyance was by feoffment, before the peers of the court, with the lord's concurrence, and with the ceremonies of homage 
and fealty. That a diſſeiſin differed from a diſpoſſeſſion. It was ſomething more. The effect of it was to make the diſſeiſor 


tenant to ever 
whom to call 


his præcipe. 


demandant, and frecholder de fa&o, in ſpite of the true owner. That, on the one hand, the lord muſt know upon 
as his tenant ; on the other hand, the ſtranger muſt know againſt, whom to bring 


A diſpoſſeſ non, 


therefore, did not amount to a diſſeiſin, if it were not forcible, that is, againſt the will of the real ownet ; and if it were nat fuch 
as, both with reſpe& to the lord and to ſtrangers, introduced the diſpoſſeſſor into the tenure. Theſe, he ſaid, were the conſe- 
quences of an actual diſſeiſin. A diſſeiſin by election was attended by none of theſe circumſtances. In that caſe, the diſſeiſor was 
neither tenant to the lord nor the ſtranger z—he was merely a diſſeiſor at the will of the diffeiſce, who might, if he thought the 
proceſs of aflife a more cligible remedy than any of thoſe to which he might have recourſe, without diſclaiming his ſeiſm, 
reſort to it, and, for that purpoſe, chooſe to be conſidered as diſſeiſed. From this deſcription of the nature and conſequences 
of the two different kinds of ſeiſin, his lordſhip inferred, that fir Robert's entry was not an actual diſſeiſm. Suppoſin 
it a real proceeding, a termor might recover againſt the diſſeiſor, or againſt the feoffee of the leſſor; the poſſeſſion he recov 
enured to himſelf, or for his own benefit during his term: — ſubject to that, it enured to, or for the benefit of the perſons 
who had the right to the freehold ; that is, to the leſſor, if he continued the owner of the fee; to his alienec, if he had infeoffed ; 
to the heir or feoffee of his diſſeiſor, if he had been diſſeiſed, and his entry taken away.—Then, ſuppoſe the proceeding to be 
merely ũctitious, the judgment only entitled the party to recover the poſſeſſion, without prejudice to the right, Now, by the 
ſpecial verdict it ppears he had no right to the poſſeſſion : he had therefore a poſſeſſion without prejudice to the right - He was 
not in as particular tenant; there was no privity of ſeiſin; he had only a naked pofſeflion.—But, ſays his lordthi , the caſe is mill 
ſtronger: the true owner cannot even ele to make a perſon in poſſeſſion under a judgment in ejectment, a diſſeiſor: the entry is 
not 1% & fine judicio, but under authority of a court of juſtice. The true owner might enter upon a diſſeiſor. Bur after a 
moment in ejectment, an actual entry would not oe permitted. U this reaſoning his lordſhip eſtabliſhes his ſirſt poſition, 
hut fir Robert Atkyns did not acquire, by his entry, an actual eſtate of freehold, by diſſeiſin. This brought his lordſhip to the 
ſeeond queſtion, Whether the feoffinent to Earle veſted an eſtate of freehold in hum by diffeifin, Here his lordſhip concluded, roms 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 623, 624, 625. 


9. E. 4. 28. 20. H. 6. 14. 
Vid. 18. E. g. 8. 

(Cro. Cra. 405. 

1. Roll. Abr. 633.) 


ſa] 9. E. 4. 24. b. 


Lib. 1. fol. 140. in Chudlye's 


calc, 


Sect. 623. 


CAR terre foit done @ un 


home et a ſes hetres males 
de fon corps engendres, le quel 
ad ifſue deux fits, et beigne fits 
ad iſſue file et devy, et le tenant 
en taile fait un leas pur terme des 
ans et devy, ore le reverſion diſ- 
cendiſt a le fits putſne, pur ceo 
que le reverſion fuit forſque en le 
taile, et le fits puiſne eſt heire 
male, &c. Mes fi le tenant uſt 
fait un leas pur terme de vie, &c. 
et puis moruſt, ore le reverſion 
diſcendiſt a le file del eigne fits, 
pur ceo que le reverſion eſt en fee 
Simple, et la file eft heire gene- 
ral, Ge. 


FOR if land bee given to a man 

and to his heires males of his 
body engendred, who hath iſſue 
two ſonnes, and the eldeſt ſonne 
hath iſſue a daughter and dieth, and 
the tenant in tayle maketh a leaſe 
for yeares and die, now the rever- 
ſion deſcendeth to the younger 
ſonne, for that the reverſion was 
but in the taile, and the youngeſt 
ſonne is heire male, &c. But if the 
tenant had made a leaſe for life, 
&c. and after died, now the rever- 
ſion deſcendeth to the daughter of 
the elder brother, for that the re- 
verſion is in the fee ſimple, and the 
daughter is heire generall, &c. (1) 


This is evident alſo, and needeth no explanation. 


Sect. 


JTEM, þ home P ſeiſie en 

taile de terres deviſables per 
teſtament, &c. et il ceo deviſa a 
un auter en fee, et moruſt, et 
Fauter enter, &c. ceo n'eſt pas 
diſcontinuance, fur ceo que nul diſ- 
continuance fuit fait en la vie del 
tenant en le taile, &c. 


624. 


ALSO, if a man be ſeiſed in taile 

of lands deviſable by teſta- 
ment, &c. and hee deviſeth this to 
another in fee, and dieth, and the 
other enter, &c. this is no diſcon- 
tinuance, for that no diſcontinu- 
ance was made in the life of the 
tenant in taile, &c. 


1 HIS is manifeſt, and needeth no explanation: only this is to be obſerved, that no diſcon- 
tinuance can be made by tenant in taile, but ſuch as is made and taketh effect in his 


life-time, which is here implied in the (Sc.) 


Sec. 
JTEM, fi terre ſoit 


done en taile, ſa- 

vant le reverſion al 

donor, et puis le te- 

nant en taile 7 ſon 
e 


fait enfeoffa 


| ASP of this opinion is 

Littleton [4] in our 
bookes, and ſaith that ſo it 
was adjudged. 


Enfeoffe le donor, 


&c. This . muſt be under- 
ſtood where the reverfion of 
the donor is immediately ex- 


625. 


ALSO, if land be gi- 

ven in taile, ſaving 
the reverſion to the 
donor, and after the 
tenant in taile by his 


deed enfeoffe the do- 
4 


donor, 


et le tenaxt en taile fait un leas pur terme des ans, et deuy, not in L. and M. nor Rok. 


(1) The eſtate of the leſſee for years not being created by livery, does not diſplace the poſſeſſion, and conſequently does not diſturb the 


deſcent of the inheritance upon the iſſues inheritable to the eftate. It is otherwiſe where the leaſe is for life. 


That is created by livery, 


and therefore diſplaces the poſſeſſion, and gives the tenant in tail a tortious eſtate in fee ſimple, in reverſion immediately expectant upon 
the life eſtate of his donce ;z—that reverſion mult therefore deſcend on the daughter as heir general. 


— 


the principles laid down by him in his diſcuſſion of the firſt queſtion, that the feoffment did not amount to an actual diſſeiſin, but 
was ſuch merely at the will of dame Atkyns. In this part of the queſtion he ſays, that except the ſpecial caſe of fines with pro- 


* which, he obſerved, ſtands upon diſtinct grounds, and the conſtruction of the ſtat. of 4 Hen. VII. c. 24. for the fake 
ſof the bar, he could not think of a caſe where the true owner, whoſe entr 


in 
c 


64 
«c 


is not taken away, might not elect, by chooſing 2 


poſſeſſory remedy, to be deemed as not having been diſſeiſed. The judges of the king's bench, in the opinion delivered by them 

1774, expreſs themſelves ſtill more ſtrongly on this head. They ſay, that“ where the books ſpeak of feoffments in fee by 
tenants for years, and that the fee ſimple paſſes thereby, it is to be underſtood of thoſe feoftments of old, attended with livery, 
and actual tranſmutation of the poſſeſſion from one man to another; that feoſſments, from having been the only conveyance o 
* land, for a long term of years have languithed into mere form, and are nothing now more than a common conveyamce; that 
their grandeur and efficacy is loſt; and that without actually transferring of the eſtate from one man to another, they mix with 
the community of all other aſſurances : that the name of theſe feoftments, and the remembrance of them, remains, and ſurvives 


< them, however imperfectly, after the practice of making them, and conſequently their ſolemnity, is quite at an end.” Lord 
Mansfield afterwards conſidered the caſe in a third point of view, which was, That a tenant in tail in remainder could not, by the 
eſtabliſhed law of the land, ſuffer a common recovery, without the conſent and concurrence of the immediate tenant of the freehold. 
Now, ſays his lordſhip, the law will never permit that to be effected by wrong, unfair, or indirect means, which cannot be effected 
by right, fair, and dire means: but fir Robert could not by right, fair, or direct means, ſuffer a common recovery, in the life of 
dame Ann, without her concurrence; he never had her concurrence ; it follows, that his recovery muſt have been covinous, an 

therefore void. Upon theſe grounds, the court were of opinion, iſt, that far Robert Atkyns the ſon by his entry under 
the verdict in 1710, was not an actual difleiſor, and therefore had not in him any actual eſtate of freehold : 2dly, 
that his feoſſment to Earle gave Earle an eſtate of freehold only at the election of dame Atkyns, but did not give him an actual 


* 


1 - 


eſtate of freehold ; and, 3dly, that the whole tranſaction was fraudulent, and therefore void - The doctrine upon which the * 


Lib. 3. 


a aver et tener a luy 
et a ſes beires a touts 
fours, el liber a lu 
ſerfin accordant, Ec. 
ces n'eſt pas diſconti- 
nuance, pur ceo que 
nul poit diſcontinuer 
[eſtate en le faile, fi- 
non que il diſcontinue 
le reverſion celuy que 
ad le 446 ng Se. ou 
le remainder, ſi aſcun 
ad loremainder, Sc. Et 
entant que per tiel fe- 
off ment fait a le do- 
nor (te reverſion a- 
danques efteant en luy} 
fon reverſion ne fuit 
diſeontinue ne alte- 
rale, Ec. ceſl feofj ment 
, pas diſcontinu- 
ance, Ec. 


for his moytie, and when the leſſor entreth, he ſhall take the be 


Of Diſcontinuance. 


nor, to have and to 
hold to him and to his 
heires for ever, and de- 
liver to him ſeiſin ac- 
cordingly, &c. this is 
no diſcontinuance, be- 
cauſe none can diſcon- 
tinue the eſtate taile, 
unleſſe he diſcontinu- 
eth the reverſion of 
him who hath the re- 
verſion, &c. or remain- 
der, if any hath the re- 
mainder, &c. And inaſ- 
much as by ſuch feoff- 
ment made to the do- 
nor (the reverſion then 
being in him) his re- 
verſion was not dilſ- 
continued nor altred, 
&c. this feoffment is 
nc diſcontinuance, &c. 


nefit of it. 


pectant upon the eſtate of the 
donee ; [65] fot if a man make 
a gift in taile the remainder 
in taile, reſerving the reverſion 
to himſelfe: in this caſc if the 
donee enfeoffe the donor, 
this is a diſcontinuance, be- 
cauſe there is a meane ettate ; 
and fo doth Littleton here put 
his cafe of a reverfion immedi- 
ately expectant upon the gift 
in taile. Alſo it is to be intend- 


ed of a teoffigent made to the 


donor ſolely or only; for if the 
donee enfcoffe the donor ard 
a ſtranger, this is a diſconti- 
nuance of the whole land. 
But it tenant for life make 
a leaſe for his owne life to 
the leflor, the remainder to the 
leſſor and an eſtranger in fee: 
in this caſe foraſmuch as the 
limitation of the fee ſhould 
worke the wrong, it enureth 
to the leſſor as a ſurrender for 
the one moytie, and a forfei- 
ture as to the remainder of the 
ſtranger; tor he cannot give to 
the lefior that which he had 


before, as our author here 


ſaith ; and as to the remainder 
to the ſtranger, it is a forfeiture 
But it two joynte- 


nants be, and one of them entcoffe his companion and a ſtranger, and make livery to the 
ſtranger ; this ſhall veſt only in the ſtranger, becauſe the livery cannot enure to his compa- 


mon. 


Nul poet diſcontinuer Leſtate en taile, finon que il diſcontinue le rever- 


fron, Gc. ou le remainder, &c. 
mainder be in the king, the tenant in taile cannot diſcontinue the eſtate raile. 


And therefore for this cauſe, if the reverſion or re- 


e] But tenant 


in taile, the reverſion in the king, might have barred the eſtate taile by a common recovery, 


untill the ſtatute of 34 H. 8. ca. 207 which reſtraineth ſuch a tenant in taile ; 
recovery neither barred nor diſcontinued the king's reverſion. (1) - 

Note, the reverſion may be reveſted, and yet the diſcontinuance remaine. [4] As if a feme 
covert be tenant for life, and the huſband make a feoflinent in fee, and the leſſor enter for 43- 1. Aff. 11. 16. All. az, 


the forfeiture ; here 15 the reverſion reveſted, and yet the difcontinuance remained at the com- 


mon law. 


N meſine le maner et, lou 

, Ferres font dones a un home 

en taile, le remainder a un auter 
en fee, et le tenant en taile enfeoffa 
celuy que eſt en le remainder, a 
aver et tener a lu et a ſes heires; 
ceo n'eſt pas diſcontinuance, cauſd 


qua ſupra. 


TE remainder a un auter. Here it appeareth that (as hath beene ſaid in caſe of a 


Sect. 626. 


fuprd. (2) 


N the ſame manner is it, where (. Roll. Abr. 633) 
lands are given to a man in taile, 
the remainder to another in fee, 
and the tenant in taile enfeoffe him 
that is in the remainder, to have 
and to hold to him and to his heires; 
this is no diſcontinuance, cauſa qua 


reverſion) the remainder muſt be immediately expectant upon the eſtate taile. 


(tr) See Stone v. Newman, 2. Cro. 427. 


Sect. 


Sect. 626. 
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(1. Roll. Abr. 634.) 


6 . AL. 3. 41. E. 3. 2. 
Pe 146. b.) 2 


(Ant. 42. a.) 


28. H. 8. Dier 12. 


(1. Rep. 76. b. Sid. 361.) 


(Dyer 12. b.) 


(Ant. 169. a. 186. a. 19. b. 
200. b. 2. Roll. Abr. 86. 403. 
1. Rep. 100. b. 4. Leo. 23.) 


40. Aſſ. 36. 21. Af. 36. 

18. E. 3. 45. F. N. B. 142. a. 
Pl. Com. 555. 

e] 33- H. 8. tit Taile, Br. 41. 
Pl. Com. ubi ſupra. 1 Ir 


r 
18. E. 3 45. N 
(Ant. 333. b. Poſt. 336.) 
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(z) IX. As to diſcontinuances made to, or with the concurrence of, the remainder-man or reverfioner := The feoffment of tenant in q 
tail /o the immediate remainder-man or reverſioner in fee, has the operation of a ſurrender. In this light it cannot be conſidered to pais 
a greater eſtate than the grantor may lawfully convey : it does not, therefore, work a diſcontinuance. But if it is made to a ſtranger, 
the mere concurrence of the remainder-man or rever/froner does not prevent the diſcontinuance, either with reſpect to the iſſues in tail, or | 
his own remainder or reverſion, even though the tenant in tail die without having iſſue. Thus, in Baker v. _— 3. Cro. 387. 40 5. 
J C. being tenant in tail, with the immediate reverſion in fee to R. C. both of them joined in a feoffment to A. for life, R. C made his 
will and died; and then J. C. died without iſſue. It was admitted, that if it were a diſcontinuance of the reverſion, the deviſor, not bein ; 
ſeiſed, had no power to deviſe. Sir Geo. Croke was of opinion, that as there was no iſſue of the tenant in tail, kis feoffinent was no dil- 
continuance of the reverſion : he conſidered it as the leaſe of the tenant in tail during his life, and afterwards, the leaſe of the reverſioner ; 
and that the reverſioner's joining ſhewed it was not the intention of the parties to diſplace his eſlate. But the three other judges held it to 
be a diſcontinuance on the ground, that the effe& of a diſcontinuance is immediate, and does not depend on the tenant in tail having or 
not having iſſue. —They were alſo of opinion, that if the reverſion in fee, inſtead of being in a ſtranger, had been in the tenant in tail him- 
ſelf, the feoffment would have been a diſcontinuance, as well of his own reverſion as of the eſtate of the iſſue in tail. But where the tenant 
tor life and reverſioner join in the conveyance, each of them is conſidered to pals his own citate : the tenant for lite, the freehold ; the re- 
verſioner, the inheritance. Hence if tenant for life, remainder in tail, rentainder in fee, join in a fine, it is no diſcontinuance to the re- 
mainder-man in fee. This was reſolved in Peck v. Channell, x, Cro, $27, 828. on the ground, that none ihall make a difcontinuance, 
but he who is ſeiſed of an eſtate tail in poſſeſſion, | | 
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of theſe points turns, is not immediately the ſubje& of the preſent enquiry. But ſome of the principles laid down by the court in 
giving their opinions on the 2d and 3d points, will be inveſtigated here, under two general queſtions. 1. What eftate in the lands a 
Foſfor muſt have to give the feoffment efficacy.—lt ſeems to be admitted by the court, in the cafe referred to, that, originally, no 
Pentax eſtate was required to be in the feoffor than mere poſſeſſion. This they attribute to the ſolemnities originally attending 

ch the admiſſion of tenants into the tenure, and the transfer of the fee. But it ſeems to be their opinion, that, fince moſt, it 
not all, of theſe ſolemnities have been diſpenſed with, the peculiar efficacy of a feoffment has been loſt, This has certainly been 
the caſe in one very remarkable inſtance. Lord chicf-baron Gilbert; in his Treatiſe of Tenures, p. 43. obſerves, that the 
** feoffce of the diſleiſor that came in by title, after a year _ uy was expired, was anciently held, to have right of he ger 

| an 


Lib. 3. 


Cap. 11. Of Diſcontinuance. Sect. 627, 628, 629. 


Sect. 627. 
ITEM. , un abbe ad un re- ALSO, if an abbot hath a rever- 


verſion, ou rent ſervice, ou ſion, or a rent ſervice, or a 
rent charge, et voile graunter rent charge, and he will grant this 
® cel reverſion, ou rent ſervice, ou reverſion, or rent ſervice, or rent 
rent charge, aun auter en fee, et charge, to another in fee, and the 
le tenant atturna, &c.ceon'eſt pas tenant attorne, &c. this is no dif. 
diſcontinuance. continuance. « 


Of inheritances that he in grant, ſufficient hath beene ſaid before, 


Sect. 628. 


N meſine le manner lou 


abbe eft ſeifie d'un advow- 
ſon, ou de tielx cheſes que paſ- 


N the ſame manner where an 

abbot is ſeiſed of an advowſon, 
or of ſuch things which paſſe by 
font per voy d'un grant ſans li- way of grant without liverie of 
verie de ſeiſin, &c. ſeiſin, &c. 


HER E it appeareth, (as hath beene ſaid) that an advowſon doth not he in liverie, but 
In grant, 


Sect. 629. 


(Ant. 234. 2.) 


ITEM. % tenant en taile 

e terre a un auter pur 
terme de vie, et puts il graunta 
en fee le reverſion a un auter, 
et le tenant atturna, et puis 


LS O, if tenant in tayle let- 
teth his land to another for 
life, and after he granteth in 
fee the reverſion to another, and 
the tenant attorne, and after the 


f : . * : . . © 
Abit n A TAE ser, en le taile, fuit execute en le vie 
F Ao £v cx * A . - 


le tenant a terme de vie aliena en 

fee, et le grantee de reverſion en- 

tra, &c. en le vie le tenant en le 

taile, et puis le tenant en le 

taile moruſl, fon iſſue ne poit 

enter, mes eſi mis a ſon briefe de 

formedon, pur ceo que le rever- 

ion en fee ſimple que le graun- 

21 7145 4+ tor avoit per le grant del tenant 


tenant for life alien in fee, and 
the grauntee of the reverſion en- 
ter, &c. in the life of the te- 
nant in taile, and after the tenant 
in taile dieth, his iſſue ſhall not 
enter, but is put to his writ cf 
formedon, becauſe the reverſion in 
tee ſimple which the grauntor had 
by the graunt of the tenant in 
tayle, was executed in the life of 
the fame tenant in tayle, and 


therefore it is a diſcontinuance in 
fee, &c. 


Of this ſufficient hath beene ſaid before. 


de meſine le tenaunt en le tailo, 
et pur ceo eft un diſcontinuance 


en fee, &c. 


SECT. 


cel reverſion, ou rent ſervice, ou rent charge, - d4eux, L. and M. and Roh. but as above in MSS. 


* 
— —— 


— — — 
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* and to put the diſſeiſee to his writ of entry, becauſe the feoffee came in by title. Hence, writs of entry »gainſt the feoffee in the 


* per and eu but this was not held fo in reſpect of dilleifors, becauſe they themſelves being the wrong-doers, had no law in 
their favour, leſt it ſhould encourage ſuch injuries. But afterwards, as feoffments became more ſecret, and nothing paid tothe 
lord, then they thought it too hard ſuch feoffments ſhould alter the right of poſſeſſion; and therefore they conſtrued the feofiee, 
* that came in by his own act, to be a wrong-doer, and not to alter the right of poſſeſſion.” But it will be difficult t ting 
another inſtance in which feoffments have loſt their efficacy. The arguments brought to prove that they have loſt their cut 
in creating an eſtate of freehold, when it is not in the feoffor at the time of the feoffment, are, 1ſt. that livery is not made now wah 
the ſolemnity with which it was made formerly ;—2dly. that rhe paſſages in the books which ſpeak of feoftments by tenants for 
years, and others having eſtates leſs than freehold, creating eſtates of freehold in the feoffee, by diſſeiſia, are to be underftood as 
referring only to a difcifn by eleftion.—As to the fir objeion, It ſeems to be every where admitted, that the feoffments we are 
ſpeaking of, once had the operation and efficacy in queſtion ; and that this operation and efficacy is aſcribed to them in numberlets 
paſſages in our law books : ſo that the great, if not the only, difficulty is to ſhew, that, at the time when it is univerſally agreed 


feoffments had this operation and efficacy, they were made with no other forms and ſolemnities than thoſe with which rhev are 
3 . . . * * - . 

made now. It is certain, that the cuſtom of making livery before the peers of the court, and recording the entry of the feoffee m 

the records of the lord's court (if it were ever abſolutely neceſſary), was diſpenſed with very ſoon after the Conqueſt, aud e 


fallen completely into diſuſe at fo early a period as that of Henry II.; fo chat in this reign, and from thence to the pretent 
time, no other ceremony in making feoffments was uſed, than that whicTis now practiſed, of the feoffor and feoffee coming von 
the land, either in perſon or by attorney, and there the feoffor in the preſence of witneſſes (all other perſons being our of the land) 
delivering the poſſeſſion of it to the feoffee. The form of making feoffments in the reign of Henry II. is minutely deſcribed 
in Bratton, lib. 2, cap. 18. Item, non valet donatio, nifi ſulſrquatur traditio, tunc demum, cum donator Plenam fecerit je finam 
donatorio per. ſe fi praſens ſuerit, veil per procuratorem, literas i abſens fucrity ita qu*d charta donationis & liters procuratorts 
coram wvicinif, ad hoe ſpecialiter convocatis, legantur in publico, & etiam cum dnator corpore & animo receſferit a polſe{h9%"+ 
This is the account given by Bratton of the mode of making feoffments in his time. He makes no mention of the prelence ot 
the pares curiæ being neceſſary ; or of its being neceſſary to record the entry of the feoffee in the lord's court; or of aux ohe 
ceremony beſides thoſe now praftiſed. Hence we find that the account given by fir William Blackſtone, buok 2, chap. 2. $ 3: of 
the preſent mode of making feoffments, is no more than a tranſcript of the paſſuve cited above from Bratton. The next thing to 
be ſhewn is, that as the ceremoay of making feoflments has been the ſame during all this period, the courts of judicature, and the 
writers upon our laws, have, during all this period, agreed ui aicribing to theu the effect and operation in queſtion. Their lan- 


Zunge 


Lib. 3. Of Diſcontinuance. Sect. 630,631,632, 


See, 


T nota, que aſcuns font 

diſcontinuances pur terme 
de vie. Sicome tenaunt en le 
taile fait un leaſe pur terme de 
vie, ſavant le reverſion a luy auxy 
langement que le reverſion eft al 
tenant en tatle, ou a ſes heres ; 
ceo n'eſt diſcontinuance, forſque 
durant la vie le tenant a terme de 
vie, Sc. Bt fo tiel tenant en taile 
dona les tenements a un auler 
en taile, ſavant le rever/ion, don- 
ques ceo e diſcontinuance durant 


le ſecond taile, c. 


630. 


A ND note, that ſome make dif- (+. Rell. Abr. 634.) 


continuances for terme of 
life. As if tenant in tayle make 
a leaſe for life, ſaving the re- 
verſion to him as long as the re- 
verſion 1s to the tenaunt in tayle, 
or to his heyres; this is no diſ- 
continuance but during the life of 
tenant for life, &c. And if ſuch 
tenant in taile giveth the lands 
to another in tayle, ſaving the 
reverſion, then this is a diſconti- 
nuance during the ſecond tayle, 


&Cc. 


Is is manifeſt, and hath beene handled before, and ncedeth no explanation; onely 
this is to be obſerved, where Littleton putteth hereafter caſes of difconminuances by 
feofiement, &c. he hath a double entendment. Firſt, by feoftement, or by any other con- 
veyance which may make a diſcontinuance. Secondly, (Sc.) implicth a diſcontinuance by 


a gift in taile, or a leaſe for life, &C, 


Sect. 63 1. 


E S lou le tenant en tayle 
fait un leaſe pur terme 
dans, ou pur terme de vie, le re- 
mainder a un auter en fee, et de- 
livera liverie de ſeiſin accordant, 
ceo eft diſcontinuance en fee, pur 


ceo que le fee ſimple paſſa per 


UT where the tenant in tayle 
maketh a leaſe for yeares or 
for life, the remainder to another 
in fee, and delivereth liverie of 
ſciſin accordingly, this is a diſ- 
continuance in fee, for that the fee 


ſimple paſſeth by force of the li- 


force de liverie de ſeiſin, &c. 


verie of ſeiſin, &c. 


This is evident alſo, and hereof ſufficient hath beene ſpoken before. 


Seck. 632. 


E T oft aſcavoir, M ND it is to be un- DCN N AN. 8 = 3 


gue aſeuns tiels deritood, that CES fait ſur condi- 
diſcontinuances ſont ſome ſuch diſcontinu- tion. &c. Here is to be un- 
fait fur condition, Sc. ances are made upon derſtood a diverſitie betweene 


FT. a condition in deed, where- - 
ef pur ceo que les condition, &c. and for JF Linea here ſpeaketh, 


conditions fynt en- that the conditions be and +. condicion. .n * | 
22 * . whereot ſomewhut hath beene 

Jreints, Sc. Ou pur broken, &c. or for ſaid before in this chapter, 
viz. 


— 


Lune in this reſpet is perfectly uniform, that no freehold is required in the feoffor, and that however tortious or ſlender his 
polleffion may be, his feoffinent, neceffarily and unavoidably, gives an efiate of frechoid ro the feoffee, Nothing can be moe 
deciſive on this ſubjeft, than the following paſſages tranſcribed from Bratton — Polerit autem res «fe omnino aliena, & ex toto, 
grantum ad jus © proprictatem, & feodum, © liherum tenementum, uſum fſiruclum, & nudum uſum; & aliquis poſuerit ſe in 
Jeyfinam, per diſfenſinum, vel per intrufionem, cum forte invencrit rem vacantem. Et fi talis, dum ita fucrit in ſeyfina, donation m 
cerit, valehit quantum ad ipſum, © ferfſulum ſuum, & alis, qui jus non habent, ut prius diflum oft, donee per iliums qui ius 
habet, revoceier. Item ſaterit effe altena, quantum ad omnia predifta, ot alicujus in pofſofſione exiflentis, quoad nudum uſum, vel 
guoart hoc, quad fervitatem habeat in re, quoad uſum frutum percipiendum, five ad certum terminum wel ad wvoluntatem. Itcin 
du hor, quod habeat cuſftod am, wel euramy wel hujuſmodi ; in quibus caſibus, fi dum fic furrit in ſeyſina, quali quali, dona- 
nt feeerit, flatim fit res data accipientis, quoad dantem & aictipientem, & quoad aligs, qui jus nen habent» Sed guoad verun 
dominum, nunquaum erit liberum tenementums ni ex lunga & pacifica ſerhna, & unde fi incontinenti poſt tale feoffamentum poſſet 
dus duminus penrre ſe in ſeyftnam, omnes quoſeunque tencre poſſet excluſyus a poſſi ffione.—Sed quid elicetur de eo qui nullam mia 
del ginam habuit, nec aliquam juris ſcintillum, ft donationem fererit de re quam alius tenet, per fe ipſum wel per alium nomine ſ10, 
non taciet rem accipientisy cum thſe nihil teneat, quia non pot ft plus juris ad alium transferre quam þfe habet, nec plus valebit V 
donatio quam wvaleret ff aliquis tranſiens per al:quod manerium ab aliquo poſſe ſum, dicerit forte ſuv viatiri, Do tibi tale maneriun, 
quod tults Poſidet, guia nihil aliud Mi dicere quam dare et plenam prrgnatum Ox nihilo, cum poſſiſlia nun fit Vacua,—Bratt. lib. 2. 
c. 14. — Sr fiat donatio de re aliena.—So, in another place: Item licet liberum tenementum non habucrit, poteft facere quis, 101 
tumen in ſtixina fucrit al/qua jufta de cauſa, ficut ad terminum annyrum, vel ralione cuſtodia. Jem ent, fi nullum uta 
carſam habuerit, ut fi per intryfionem vel diſerzinam ; et cum fit in ſeizina alijs donare poterit, licet non cum efectu et aliis per dona- 
tronem facere liberum tenementun, quod quidem ipſe non habuerit.-—[bid. lib. 2. c. $. $ 4.,—lIrt ſeems to be clear from thete 
paſſages, that in Bracton's time, every perſon who had the poſſettion, however ſlender his poſſeſſion might be, as termor for 
Fears, tenant at will, or guardian; or however tortious his poſſeſſion might be, as a diſſeiſor or intruder ; was nevertheleſs confidered 
to be ix the ſeiſin of the fee, and might by livery transfer it to another, Bracton frequently repeats this doctrine, and illuſtrates 
It by many examples in the courſe of the ſecond book, —Such is the account given by Bratton of the operation of feoffments; and 
as the account given by him of the form of feofſments has been contraſted with the account given of it by fir William Blackſtone, 
the reader is defired to contraſt the above account given by him of the operation of feoftments with the account given of it by 
tir Edward Coke, ant. 48. b. and 49. a. - He exprefies himſelf to the ſame effect in his 2d Inſt. fol. 413- Commenting on 


th. Gate of Weüminſter 2: cap. 2. he obſerves, that though the a& ſpeaks of an alienation by feoffment by a tenant ſor wears 


ve? 
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LE 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 633. 


(Ant. 333. 2) viz. where the feme is tenant 
a auterscauſes, fol 
for life, and the huſband ma- rages. 5 fe We ue *6s other cauſes, accord. 


keth a feoffement in fee, and le courſe de la ley, ing to the courſe of 
the leſſor entreth for the con- fiels eftates font de- law, ſuch eſtates are 


hy 7 3 1 feates, donques ſont defeated, then are the 
Frets, We. twes ln les diſcontinuances de- diſcontinuances defeat- 
, « Fere 1s impli- feats, ef ne tollent aſ= ed, and ſhall not by 


ed, or any cauſe given either 
by diſabilitic of the feoffees, or C147 Home per force force of them take any 


by any condition performed , . ; 
K- Of as Roll, bt de eux de ſon entrie, man from his entrie, 


otherwiſe, whereby the ſtateis c. ® Come ſi lebaron &c. As if the hulband 


in any ſort avoided, N ſeit ſeifie de certaine be ſeiſed of certaine 
(2. Rep. 39.) Come ſi le baron gerte en droit Ja feme, land in right of his 


4 jj de certain terre e fait feoffement en wife, and maketh a 
3 b 1 fee ſur condition, et feoffement in fee up- 
eee benkanithe heirs devie, A 2 Heire 2 On condition, and dy- 
of the huſband may enter; for pres enter ſur le feof= eth, if the heire after 


albeit no right deſcend from *;- . 4 

the huſband to his heire, yet Fer pur le condition enter upon the feoffee 
2 title of * by force of en reint, Jentrie la for the condition bro- 
the condition which the huſ- {£ : . 
6 eme eſt congeable fur ken, the entrie of the 
ment, and reſerved to him and le beir es pur ceo que wite was congeable up- 


4. H. 6. 2. 9. H. 7. 24. b. . . — » 0 . * A 
Lib. 8. fol. 43 44. Whiting. bis heirs, doth deſcend to his per Fentrie del Bheire on the heire, for that 


ham's caſe, heire ; and Littleton ſaith truly F 8 

„ that ſoit — — adjudged. le diſcontinuance 91 by : the entry of the 

(Ant. 12. b. 46. b. 202. a.) Sur le hetre. Nota, defeat, Come eſt ads heire the diſcontinu- 
when the heire in this caſe Judge. ance 18 defeated, as 18 


hath entred for the condition . 
broken, and hath avoided rhe adj udged 

feoffement, the eſtate of the heire vaniſheth away, and preſently the eſtate veſteth in the 
feme or her heires, without any entry or claime by her or them; for the heire entreth in 
reſpect of the condition, upon the reall contract, and not of any right, as hath beene ſaid ; aud 
if the huſband himſelfe had re-entred, the ſtate had veſted in his wife: and ther fore where 
Littleton and our bookes ſay, that the wife ſhall enter upon the heire, the meaning is, chat 
after the re-entry of the heire the may enter. 


Whittingham's caſe, ubi ſupra, 


Sect. 633. 


Whittingham's caſey ubi fopra. IT LE reaſon here. ren: 7 T E M, fi feme A LSO, if a woman 
PR orgy wor e vs mbheritrix que ad inheritrix hath a 
not enter in his owne right, 2/72 baron, quel ba- huſband who is within 
but in the right of his wife ; . . . 
rer. ron eft deins age, et i age, and hee beeing 
cannot enter, for no right or e/teant deins age fait within age maketh a 


title deſcends unto him, and AL — * 
the wife in this caſe ſhall take oy 7 ment de les feoffement of the 


benefit of the nonage of her 7erements ſon feme en ments of his wife in 


2 aud enter into the fee, ef moruſt, il ad fee, and dieth, it hath 
and. . ; 
If an infant be tenant for eſte queſiton, f la feme beene a queſtion, if 


another man's life, and make a Fot enter, ou non, the wiſe may enter or 


feoffement in fee, and ceſy gue fx . } SD 3 £ 
wie dieth, the infant himſelfe Se. Et 17 ſemble a not, OTC. And it {ſeem 


ſhal not enter. becauſe he hath @/cuns, que entry la eth to ſome, that the 
no right at all. feme 


The remainmg part of the above Section is not in L. and M. nor Roh. nor in Pynſon, nor MSS. But in all, thecaſe of the grand- 
father, father, and ſon, Sect. 637. is here inferred, with ſome tmall variation. 


— 


yet it extends to tenants by ſtatute- merchant, ſtatute-ſtaple, tenant at will, and tenant by ſufferance ; becauſe all theſe have 3 
poſſeſſion. But he obſerves, that it is otherwiſe of a bailiff, for he has no polſcfiion at all.—Several other authorities will be 
offered to prove this point in a ſubſequent part of this note; one more authority only ſhall be mentioned here. Mr. Knowler in 
his argument for the defendant in the cafe above referred to, ſeems, with reaſon, to lay great ſtreſs upon it. It is 10. Ed. IV. 6 9 
In treſpaſs, the defendants ſaid, that one M. was ſeiſed in bis demeſne as of fce, and leaſed to him for his life. "The plaintiff ſaid, 
that long before M. had any thing in the land, D. was ſeiſed in fee, and leaſed to E. for life; that E. died, and thereupon the 
reverſion deſcended upon Jaue his daughter, who married M.; that M. granted the reverſion to the defendant for life; that 
the tenant attorned; that M. died, and then Jane granted the reverſion to the plaintiff, and the tenant attorned; whereupon he 
(che plaintiff) entered, and was ſeiſed till the defendant made the treſpaſs without this, that M. whom the defendant ſuppoſes to 
have leaſed to him, was ſeiſed in his demeſne as of fee. It is to be obſerved, that the lcaſes mentioned here, being for lives, Wess 
neceſſarily created by livery. The queſtian before the court therefore was, Whether want of ſeiſin in a feoffor was a good pica ? 
All the Judges held it was not; and that the plaintiff ſhould have pleaded generally xe zz pas. And Littleton exprefsly s 
there, that if a man pleads a feoffment, it is no plea to ſay, that the feoflor had nothing at the time; he can only plead 1 eee 
pag. Here then we have the moſt deciſive evidence, that from the reign of Henry II. to the preſent time, the courts of judicatus 
and the writings of the profeſſors of the law are perfectly agreed, in conſidering Teoffments as made with the ſame ceremon!e*y 
and attended with the ſame efficacy and operation. It follows from this, that it can be no argument agaiult their having the eſſicnc- 
and operation contended for in the particular inſtance now in_queſtion—that at a period anterior to that mentioned here, che; 
were made (if that really was the caſe) with more notoriety and ceremony than they are now. —As 1% the ſecond 0bjetion, that r 
paſſages in the books which ſpeak of tenants for years and others having eſtates lefs than of trechold, creating eftates of frechold 
in the feoffee by diſſeiſin, are to be underſtood as referring only to a ifleifn by election lord Mansfield, on bis entering into this 
part of the argument, obſerves, that the preciſe deſinition of what conſtituted that diſeiſin which made the difſeifor the tenant © 


be 


the yr recipe, though the right owner's entry was not taken away, was once well known, but that it is not now 9 87 
found. Moſt unqueſtionably there are many caſes in which it would now be difficult, perhaps impollible, to fay with certainty» 
whether they amounted to an actual diſſeiſin, according to the doctrine of the old law; yet ſurely many caſes may be fateo» 
which by the moſt concluſive and ſatisfactory reaſoning may be ſhewn to be aftual difſeifins, according to that law. Perhaps the 


following obſervations may ſerve to eſtabliſh a general rule for diſtinguithing thoſe acts which amount te actual diſſciſins, from how 


Lib. 3. Of Diſcontinuance. Sect. 634. 337 


feme apres la mort ſa entrie of the wife after; = . 
baron, eft congeable en the death of her huſ- tenant in falle generall, 
ceſt cas. Car uant ja band, is congeable in this and the huſband make a 
baron fraſoit tiel feoff= caſe. For when her huſ- An n 
ment, &c. tl put it band made ſuch feoff- the wife may enter, as 
bien enter, nient contri- ment, &c. he might well L here holdeth, 


a . . or the heire of the huſ- 
fteant tiel feoffment, &c. enter, notwithſtanding band in reſpect of the 


durant la coverture; et ſuch feoffment, &c. dur- new reverſion deſeend- 


il ne puiſſbit enter en ſon ing the coverture ; and Put ie te heit enter. 
droit demeſne, mes en he could not enter in his preſently thereupon his 
le droit la feme: ergo, owne right, but in the . 3 i 
til droit que il avoit right of his wife: ergo, within the age of one 


dentreren droit ſa feme, ſuch right as hee had to and twenty yeetes make 


> a . 4 feoffment in fee, and 
Se ceſt droit d entrer enter in the tight of his aſter is attainted of fe- 


demurt al feme apres wife, &c. this right of lony and dieth, the en- 


. try of the iſſue is not 
fon deceaſe. L | entr Ie r emayneth to the lawfull; . r 
| wife after his deceaſe. not lawfull in reſpect of 


his eſtate only, but of * 
his blood alſo which is corrupted ; and therefore in that caſe he is driven to his formedon. = * 43.) 2 K 
If huſband and wife be both within age, and they by deed indented joyne in a feoffment pf 75 z en F. 3. 


- & . * Dum fuit infra ætatem 6. 
reſerving a rent, the huſband dieth, the wife may enter, or have a dum fuit infra ætatem. F. N. B. 193. 8 


But if ſhe were of full age, ſhe ſhall not have a dum fuit infra ætatem, for the nonage of her (1. Roll. Abr. 634.) 
huſband, albeit they be but one perſon in law. 


Sect. 634. 
ET iy ad gde dit, que fi deux AND it hath beene ſaid, that if 


. poyntenonts efteants deins two joyntenants being within 
age font un fegſiment en fee, et age make a feoffement in fee, and 
Jun des enfants devy, et lauter one of the infants die, and the 
furveſquijt ; entant que les ambi- other ſurviveth; in as much as both 
deux enfants puiſſont enter foynt- the infants might enter joyntly in 
ment en lour ves, cel droit accru- their lives, this right accrueth all 
t tout a luy que ſurveſquiſt, et to him which ſurviveth, and there- 
pur ceo celuy que ſurveſquiſt poit fore hee that ſurviveth may enter 
enter en Fentiertie, 5c Et auxy into the whole, &c. And alſo the 
Ibeire le baron que fiſt le feoff= heire of the huſband which made 
ment deins age ne poit enter, the feoffment within age cannot 
Sc. pur ceo que nul droit diſcen- enter, &c. becauſe no right de- 
diſi a tel herre en le cas avant- ſcendeth to ſuch heire in the caſe 
dit, pur ceo que le baron n' avoit aforeſaid, for that the huſband had 
ungues riens forſque en droit de never any thing but in right of his 
fa feme, Sc. wife, &c. 
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FR 


— 


— 
_ 


— 
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OH enter en Þentlertie, Sc. And the reaſon hereof is implied in this (Ert EE EEEINS 
for that they may joyne in a writ of right, and therefore the right ſhall ſurvive, But 79. * 4 34. H. 6. 31. . 
cannot joyne in a dum fuit infra ætatem, becauſe the nonage of the one is not the F. N. B. 192. 


nonage 


mmm 


* 


which are ſuch only at the election of the party. By a diſſeiſin at the election of the party, is not to be underſtood an act which in 
itfelf is a diſſeiſin, but which the party ſuppoſed to be diſſeiſed, may, if he 2 conſider as n amounting to a difſeifin : on the 
contrary, every act which is ſuſceptible of being made a diſſeiſin by election, is no diſſeiſin till the party in queſtion, by his 
election, makes it ſuch. It follows therefore, that every act which is ſaid by the writers to produce an immediate difleiſfin, 
neceffarily implies an actual diſſeiſin. Now we find, that the diſſeiſins produced by feoffments inſtantly gave the feoffee, againſt 
every perſon but the difſeiſee, an immediate eſtate of freehold, with all the rjghts and incidents annexed to it. To this effect 
Bradton writes, lib. 2. ch. 5. $ 3. Item vnlida poterit efſe donatis ſtatim ab initio inter gquaſalam perſonas, et invalida et ſuſpenſa 
quantum ad alias perſonas, ut fi quis rem alienam dederit alicui, ut ſupra dictum eff Hence we find every where, that the wife of 
the feoffee became immediately intitled to her dower; the huſband of the feoffee became immediately intitled to his curteſy ; and 
the deſcent upon the heir of the feoffee immediately took away the entry of the diſſeiſee. This is the conſtant language of the 
books, when they ſpeak generally of diſſeiſins. Now the books make no difference, whether the feoffment is made by a perſon 
ſeiſed of an eſtate of freehold, or by a perſon having only the bare poſlefſion, as tenant for years, at will, or by ſufferance. The 
deſcription given by Bracton in the paſſages cited from him, antwers every notion given by lord Mansfield of an actual diſſeiſin. 
Bracton ſays, that immediately upon the feoffment the eſtate becomes the property of the feoffee, as between him and the feoffor, 
and every other perſon, except the rightful owner; that a long and uninterrupted poſſeſſion of a certain duration, will make the 
title of the feoffee good even againſt the rightful owner; that, to prevent this, the donor mult reſtore his own ſeiſin.— Here then is 
what his lordſhip ſo juſtly conſiders as neceſſarily requiſite to form an actual difſeiin—a perſon who has expelled the tenant from 
his fee, and uſurped his feudal place and relation; a tenant to the præcipe of every demandant, though the true owner's right of 
entry upon him is not taken away. If the feoffee in this caſe were only a diſſeiſor at the election of the diſſeiſee, it would follow, 
that he was not a diſſeiſur till the right owner made him ſuch by his election, and therefore, that the fee would not be in him, if the 
rightful owner did not elect to make him a diſſeiſor. According to this doQrine, if the feoffee of tenant for years, or any other 
perſon making a feoffment without an eſtate of frechold in him, died in the life of ihe rightful owner of the eſtate, the eſtate 
would not be ſubjc& to dower or curteſy, nor would the entry of the rightful owner be taken away, But we find, that M all caſes 
in which our law- writers treat of diſſeiſins made by feoffments, they confider it as a matter of courſe, that the eſtate of the feoffee. 
Wmediately, became an eſtate of frechold, with all the qualities and rights of a freehold cftate annexed to it. A fimilar argument 
lies rom tlie relation in which ſuch a feoffee ſtood with reſpect to firangers. Bratton obſerves, that he immediately acquired the 
ſeiſin of the fee as againſt ſtrangers ; which could not be, if he were only a diſſeiſor at the election of the party. It has been 
obſerved before, that the books make no difference between — made by pcrſons having eſtates of freehold, and feofſments 


made 


Lib. 3. Cap. 11. Of Diſcontinuance. Sect. 635, 6 36. 


nonage of the other. In this caſe, if one joyntenant had made a feoffment in fee and died, 
the 2 ſhould not have ſurvived, for the joynture was ſevered for a time. If two joynte- 


See — er in the Chapter of nants be, and the one is of full age, and the other within age, and both they make a feof. 
oyntenauts. 


(s. Rep. Whittingham's caſe) __— BY = * of full age dieth, the infant ſhall enter, or have a dum fait infra ætatem 


Sect. 635. 


F. N. B. 192. 2. 5. Rep. 27.29. VT auxy quant un enfant AND alſo when an infant make 
Tho nf” ae E fait 2 een; K. A a feoffment being within age, 
deins age, ceo ne luy greevera ne this ſhall neither grieve nor hurt 

ledra, mes que il poit enter bien, him, but that hee may well en- 

&r. car ceo ſerroit encounter rea- ter, &c, for it ſhould be againſt 

fon, que tiel feoffment fait per reaſon, that ſuch feoffment made 

celuy que ne fuit able de faire tiel by him that was not able to make 

Feoffment, greevera ou ledera ſuch a feoffment, ſhall grieve or 

auter, de toller eux de lour entre, hurt another, to take them from 

Sc. Et pur ceux cauſes il ſemble their entry, &c. And for theſe rea- 

& aſcuns, que apres la mort de ſons it ſeemeth to ſome, that after 

tiel baron Iiſſint eſteant deins age the death of ſuch huſband fo being 

al temps de le feoffment, &c. que within age at the time of the feoft- 

Ja feme bien poit enter, &c. ment, &c. that his wife may well 

enter, &c. 


— 


B, fol. 14. Britton fol. 58. . Es que il poit enter bien, &c. Here is implied, that he might enter either 
— | 5 L 25 | within age, or at any time after full age, and likewiſe after his death his heire may enter. 
1 8 Meliorem enim conditionem facere poteft minor deteriorem neguaguam. 

Nota, A ſpeciall heire ſhall take ad vantage of the infancie of the anceſtor. As if tenant in 
taile of an acre of the cuſtome of borow Engliſh make a feoffment in fee within age, and dieth, 
ar: youngeſt ſonne ſhall avoid it; for he is privie in bloud, and clauneth by diſcent from the 
infant. | 

(8. Rep,'54. Ant. 12. 8.) And ſo if tenant in taile to him and the heires females of his bodie make a feoffment in fee 
: and dieth within age, having iffue a ſonne and a daughter, the daughter ſhall avoid the feott- 
ment. And ſo note, that a cauſe to enter by reaſon of infancie is not like to conditions, war- 

ranties, and eſtoppels, which ever deſcend to the heire at the common law. 

The refidue of this Section upon that which hath beene ſaid is evident. 


Sect. 636. 


Tel. Abe r CUrrender, f TEM. þ ſeme en- ALSO, if a woman in- 


2 — pro- Feritrix prent ba- heritrix taketh huſ- 
cc u : * /7* . 
bt an estate for life of ron, et ont iſſue fits, band, and they have iſ- 


P ws » oy ig le baron moruſt, et ſue a ſonne, and the huſ- 


yea! R : 
D an immediate eſtate in FF, prent auter baron, band dieth, and the takes 


wi . 

615. wn reverſion or remain- 

pb 2 7 der, wherein the eſtate et le fecond baron lejja another huſband, and 

225 Aro. How. Ges 392 for life or yeares may Ja terre que il ad en the ſecond huſband let- 

309. drowne by mutuall 4 be” lend wile 
l agreement betweene droit /a feme a un au- teth the and WAIC e 


them. (1) | ter 


(t) A 2 differs from a releaſe in this reſpect, that the releaſe operates by the greater eſtate's deſcending upon the leſs:— a ſur- 
render is the falling of a 1.15 eſtate into a greater. As there is neceflarily a privity of eſtate between the furrenderor and the ſurrenderee, 
no livery of ſeifin is neceſſary to a perfect ſurrender. See 2. Bla. Com. ch. 20.—In Thompſon v. Leach, 2. Salk. 618. the court held, 
that a ſurrender immediately diveſts the eſtate out of the ſurrenderor, and veſts it in the ſurrenderee; for this is a conveyance at common 
hw, to the perfection of which no other act is requiſite but the bare grant; and that, tho" it be true, that every grant is a contract, and 
there muſt be an a&us contra actum, or a mutual conſent, yet that conſent is implied; that a gift imports a benefit; that an aſſumpſit to 
take a benefit may well be preſumed; and that there is the fame reaſon why a ſurrender ſhould veſt the eſtate before notice or agreement, 


as why a grant of goods ſhould veſt a property; or ſealing of a boud to another in his abſence, ſhould be the obligee's bond, immediately 
without notice, : 


— 


made by perſons having eſtates leſs than freehold. Bracton expreſsly mentions guardians, tenants for years, by ſufferance, at will, 
by diſſeiſin, or intruſion, as perſons whoſe feoffments are attended with the effe& deſcribed above. $9 does fir Edward Coke, 
in the paſſage cited from the ad Inſtitute. So Perkins, ſect. 222. If leſſee for years enfcofte a ſtranger, the leſſor being upon 
„the land, yet the land ſhall paſs by the feoftment ; but perhaps, if he continues upon the land, claiming the ſame after the 
feoffment, this countervails an entry for a forfeiture : and the reaſon why it paſſed by ſuch a feoffment, is, becauſe the leſſor had 
** nothing to do, to meddle with the poſſeſſion of the land during the term. So Dyer, 362. b. A termor for 1000 years made a 
feoffment, by the words dedi, conce/h, et feoffavi. It was made a doubt, whether the lands paſſed by the feoffinent, ſo that the 
leſſor might ent& for the forfeiture ; or whether the term paſſed by the firſt words. The very doubt ſhews that it was taken for 
granted, that without thoſe words the frechold would veſt in the feoftce. In the margin of that caſe it is ſuid, that in the caſe of Read 
and Morpeth v. % f (reported in Cro, Eliz. 322.) it was held, that the leſſee for years might make a feottment, notwithſtanding 
the preſence of the leſſor ; and that it was a forfeiture of the leaſe; for though the leſſee had the pofſetiion and might diſpoſe of it, 
yet the leſſor might enter for the forfeiture. Thus, in the caſe of Blundell v. Baugh, fir William Jones 315. the judges held, 
that when tenant at will makes a leaſe rendering rent, and he enters and pays rent, that is no diſſeiſin, but at the election of the 
firſt leffor ; for, ſay they, it never ſhall be a diſſeiſin, unleſs there be the claim of a ſtranger by entry to have the freehold, or 
unleſs the owner of the land waives the occupation of the land, or brings an action, or otherwiſe declares his intention, that he 
rakes it by difleifin. Here the two kinds of difleifin are contraſted in the moſt direct and poſitive manner. The judges alſo, | 
in the caſe of Blundell v. Baugh, cited Matthew Taylor's caſe, 34+ Eliz. C. B. Tenant at will, or for years, makes a feoffment n 
fee, and dies, his wife brings dower againſt the feoffee, who pleaded xe unque ſeifie que doxwer : but the whole court was againſt 
him; for in che inſtant the fee was gained. In 12. Edw. IV. 12. ant. 31. b. Cro. Jac- 615. that doftrine is controverted, on the 
ground that the ſeiſin of the ſcoffur was but momentary : but this proves the poſition attempted to be eltablithed here; _ — 
coumen 


Lib. 3. 
ter pur terme de ſa 
vie, et puis la feme 
moruſl, et puis le te- 
nant a terme de vie 
ſurrendiſt ſon eſtate 
a le ſecond baron, &c. 


quære, /i le fitslefeme 


foit enter en ceſt cas 
fur le ſecond baron 
durant la vie le te- 
nant a terme de vie, 
*&c. Mes il eſt cleere 
ley, que apres la mort 
le tenant a terme de 
vie, le fits la feme 
poit enter; pur ceo 
que le diſcontinuance, 
que fuit tantſolement 
pur terme de vie, eft 
determine, &c. per la 
mort de meſme le 


Cf Diſcontinuance. 


hath in right of his 


wife to another for 


terme of his life, and 
after the wife dieth, 
and after the tenant for 
life ſurrendereth his e- 
ſtate to the ſecond huſ- 
band, &. quære, if the 
ſonne of the wife may 
enter in this caſe upon 
the ſecond huſband 
during the life of te- 
nant for life, &c. But it 
is cleere law, that after 
the death of the te- 


nant for life, the ſon of 


the wife may enter; 


becauſe the diſconti- 


nuance, which was on- 
ly for terme of life, is 
determined, &c. by the 


Note, there be three kinde 
of ſurrenders, viz. a ſurren- 
der properly taken at the 
common law, which is here 
before deſcribed, and whereof 
Littleton ſpeaketh. (i) Second- 
ly, a ſurrender by cuſtome of 
lands holden by copy, or 
of cuſtomary eſtates, whereof 
you have read before, Se, 74. 
and a ſurrender improperly 
taken (as appeare before, 
Sect. 550.) of a deed. And fo 
of a ſurrender of a patent, 
and of a rent newly created, 
and of a fee ſimple to the 
king. 

A ſurrender properly taken 
is of two ſorts, viz. a ſur- 
render in deed, or by ex- 
preſſe words, (whereof Litile- 
ton here putteth an example) 
and a fſurrender in law 
wrought by conſequent by 
operation of law. Littleton 
here putteth his caſe of a 
ſurrender of an eſtate in poſ- 
ſeſſion, for a right cannot bee 
ſurrendered. And is 1s to be 
noted, that a ſurrender in law 


Sect. 636. 


338 


(Aut. 218. b.) 


9. Rep. 28.) 5 

2. Eliz. Dier. 176. 14. H. 5. 3. 
27. All. 37. 49. E. g. 2. 

11. H. 4. 2. 12. H. 4. 21. 

13. H. 4. 13. 


14. H. 8. 15. 37. H. 6. 17. 

21. HI. 7. 6. 40. E. 3. 24. 

31. All, 26. 30. E. g. 6. 

44. Aſſ. 3. 35. H. 8. Dier 37. 
8. Aff. 20. 4. Ma. Dier. 141. 
11, Eliz. Dier. 280. 


6. H. 7. 9 37. H. 6. 17. 
21. H. 7. 6. 14. H. 7. 4. 
Lib. 6. f. 69. Sir Moyle Finche's 


[P24 te 948 


tenant a terme de death of the ſame te- is in ſome caſes of greater fy 1. 1. Leo. 328. 
, for lite. force than a ſurrender m 4. Rep. 63. 
Die ＋. nant for life. deed. As if a man make a 


leaſe for yeares to begin at 

M/chaehnaffe next, this future intereſt cannot be ſurrendred, becauſe there is no reverſion 

wherein it may drowne,gfhut by a ſurrender in law it may be drowned. As if the leſſee (,,, Rep. 67. 6. Rep. 69. 
before Gy Ke. take afiew leaſe for yeares either to begin preſently, or at Michaelmaſſe, Cro. Jac. 84. 2. Roll. Abr. 494+ 
this is a ſurrender in law of the former leaſe. Fortior & equior eft diſpofitio legis quam Ant. 47. b. Dyer 4 
hominis. (2) 19. H. 6. 33. A apa 46. 

Alfo there is a ſurrender without deed, whereof Littleton putteth here an example of an pi. A Hs 15 

eſtate for life of lands, which may be ſurrendred without 7a, and without livery of ſcifin z 

becauſe it is but a yeelding, or a reſtoring of the ſtate againe to him in the immediate rever- 

fion or remainder, which are alwayes favoured in law. And there is alſo a ſurrender by 

deed ; and that is of things that lie in grant, whereof a particular eſtate cannot commence 

without deed, and by conſequent the eſtate cannot be ſurrendred without deed, But in the 

example that Litiliton here putteth, the eſtate might commence without deed, and therefore 

might bee ſurrendred without deed. And albeit a particular eſtate be made of lands by 

deed, yet may it be ſurrendred without deed, in reſpect of the nature and qualitic of the 

thing Semifed: becauſe the particular eſtate might have becne made without deed ; and ſo on 

the other fide, It a man c tenant by the courteſie, or tenant in dower of an advowſon, 

rent, or other thing that lies in grant; albeit there the eſtate begin without deed, yebyin re- (Ant. 225. b. Cro. Car. 299. 
ſpect of the nature and qualitie of the thing that lies in grant, it cannot be ſurreftdred 2. Roll. Abr. 498.) 
without deed. And ſo if a leaſe for lite be made of lands, the remainder for life; albeit the 

remainder for life began without deed, yet becauſe remainders and reverſions, though they be 


of lands, are things that he in grant, they cannot be ſurrendred without deed, See in my 
Reports plentifull niatter of ſurrenders. | 


Duere, le fits la feme port enter, Sc. Here Littleton maketh a quere, So as 
grave and learned men may doubt, without any imputation to them; for the moſt learned 
doubteth moſt, and the more ignorant for the moſt part are the more bold and peremptory. 

It is holden of tome, that after the ſurrender the iſſue in taile during the life of tenant for 
hfe may enter; for that having regard to the flue, the ſtate for life is drowned, and conſe uently 
the inheritanee gained by the leaſe is by the acceptance of the ſurrender vaniſhed — gone: 
as if tenant in taile make a leaſe for life, whereby he gaineth a new reverſion (as hath 


beene 


(10. Rep. 66, 67.) 


* gc. not in L. and M. nor Roh. + Sc. added L. and M. and Roh. 


(1) By che tat. 29. Cha. II. c. 3. ſect. 3. no leaſe, &c. either of freehold or term of years, or any uncertain intereſt, not being 
copyhold or cuitomary intereſt, ſhall be ſurrendered, unleſs it be by deed or note in writing, ſigned by the party ſurrendering the ſame, or 
his agents thereunto lawfully authorized by writing, or by act and operation of law. Upon this ſtatute it was held, by lord chief-baron 
Gilbert, in Magennis v. Macculloh, Gilb. Ca. in Eq. 236. that a leaſe for years cannot be ſurrendered by cancelling of the indenture 
without writing ; becauſe the intent of that ſtatute was to take away the manner they formerly had of transferring intereſts to lands, by 
ligns, ſymbols, and words only; and therefore, as a livery and ſeiſin on a parol feoffment was a ſign of paſſing Ne freehold, before the 
ſtatute, but is now taken away by the ſtatute z ſo the cancelling of a leaſe was a ſign of a ſurrender, before the ſtatute, but is now taken 
away, unleſs there be a writing under the hand of the party. In Farmer v. Rogers, 2. Will. p. 27. it was held, that the ſtatute does not 
make a deed abſolutely neceſſary to a ſurrender ; for it dixe&s it to be made either by deed or note in wwriting : and when it is made by a 
note in writing, there is no occaſion for any ſtamp- duty, it not being a deed. But fee 23. Geo. III. c. 58. ſect. 1. 

(2) For the firſt leaſe and the ſecond cannot ſubſiſt together, and the parties, by making a contract of as high a nature for the ſame thing; 


tacitly conſented to diſſolve the former; for without the diſſolution of that, the leſſor could not grant to the leſſee that intereſt which was 
already paſſed from the leſſor to the leſſee by the firſt leaſe. Note to the 11th edition. 


po * 


— 


feoffment in this caſe only gave a frechold at the election of the reverſioner, the feoffor had no ſeiſin. The fame doftrine ſeems to 
be laid down very expreſsly by lord Hardwicke. Having occaſion to mention a fine levied by tenant at will, he ſays, * If they meant a 
wrong thereby, they muſt have taken another method; as this could not work a diſſeiſin on the truſtees; and turn their eſtate to a 

„ Tight, while they were tenants at will to the truſtees. This way indeed they might do it, according to the diſtinction taken in 
* ſeveral cafes, particularly in Dormer and Parkhurſt, if they executed a feoffment on the land ; becauſe it is a feoffment on livery 
* which is a notoriety to the truſtees, and puts it on them to make entry to avoid. In the ſame manner, 3. Ark. 339. his lordſhip 
fays, „If a man enters as my tenant, he does not gain ſuch a poſſeſſion to levy a fine thereon, unleſs he continues in poſſeſſion 3 
* for a wrong: doer to gain a poſſeſſion by diſſeiſin, muſt not ſtep on the land, and withdraw, and leave the ent in 
äpoſſeſſion, which would be ſufficient to give a ſeiſin on a feoffment, but not to levy a fine. In every ſtage of our law, the moſt 
modern as well as the moſt antient, the peculiar operation of a feoffment, as to the diveſting of eſtates, deſtruction of contingent 
remainders, and extinction of powers, has been recogniſed, Citations and arguments to prove the point before us, might be caſily 
multiplied ; but thev ſhall be concluded here, by ſome obſervations upon the allowed effe& of a fine levied by a tenant for years, or 


even by a tenant at ſufferance, who has previouſly made a feoffment . No point of our law is more clearly fertled, than that, unleſs 


ſome 


7 hs Ar £9 947 


Lib. 3. 


121 H. 6. 53. 
(Ant. 18. 8. Rep. 143.) 


45. E. 3. 13. 5. H. 3. 9. 
9. E. 4. 18. | 


Cap. 11. 


Of Diſcontinuance. Sec. 637, 


beene ſaid) if tenant for life ſurrender to the tenant in taile, the eſtate for life being drown. 
ed, the reverſion gained by wrong is vaniſhed and gone, and he 1s tenant in taile againe againſt 
the opinion Obirer of Portington, 21. H. b. 53. 

But herein are two diverſities worthy of obſervation. The firſt is, that having regard to 
the parties to the ſurrender, the eſtate 1s Rn drowned, as in this caſe betweene the 
lefſee and the ſecond baron. But having regard to ſtrangers, who were not parties or privies 
thereunto, leſt by a voluntary ſurrender uy may receive 1 touching any right or 
intereſt they had before the ſurrender, the eſtate ſurrendred hath in conſideration of law a 
continuance. (1) As if a reverſion be granted with warrantie, and tenant for life ſurrender, the 
ones ſhall not have execution in value againſt the grantor, who is a ſtranger during the 

1 


fe of tenant for life; for this ſurrender ſhall worke no prejudice to the grantor who is a 
ſtranger. 


Shut (oth. 7 


40. E. 9. 13. 9. E. 4. 18. So if tenant for life ſurrender to him in reverſion being within age, he ſhall not have his 
1. H. 6. 1. 24. E. 377 age; for that ſhould be a prejudice to a ſtranger, who is wn Poke demandant in a reall action. 
5. H. 5.8. 26. All. 38. If tenant for lite grant a rent charge, and atter ſurrender, yet the rent remaineth, for to 
7. H. 6. b. 1 8 that purpoſe he commeth in under the charge. Cau/d4 gud 7 ohe 

2 * + If a biſhop be ſeiſed of a rent charge in fee, the tenant of the land enfcoffe the biſhop and 


his ſucceflors, the lord enter for the mortmaine, he ſhall hold it diſcharged of the rent; for 
the entrie for the mortmaine affirmeth the alienation in mortmaine, and the lord claimeth 
under his eſtate ; but if tenant for life grant a rent in fee, and after infeoffe the grantee, and 
the leſſor enter for the forfeiture, the rent is revived, for the leflor doth claime above the 
feoffment. But if I grant the reverſion of my tenant for lite to another for terme of his 
life, and tenant for life attorne, now is the waſte of tenant for life diſpunithable. (2) Afterwards 
I releaſe to the grantee for life and his heires, or grant the reverſion to him and his heires ; 
now albeit the tenant for life be a ſtranger to it, yet becauſe he attorned to the grantee for 
life, the eſtate for life which the grantee had ſhall have no continuance in the eye of the law 
as to him, but he ſhall be punithed tor waſte done afterward. 

The ſecond diverſitie is, that for the henefit of an eſtranger the eſtate for life is abſolutely 
determined. As if he in the reverſion make a leaſe tor yeares, or grant a rent charge, &c. and 
then the leſſee for life ſurrender, the leaſe or rent ſhall commence maintenant. So in the caſe 
of L.itilc/on, firſt, betweene the leſlee and the ſecond huſband, the ſtate far life is determined; 
and ſecondly, for the benefit of the iſſue it ſhall be ſo adjudged in law. Here note a diverſitie, 
when it is to the prejudice of a ſtranger, and when it 1s for his benefit. 

If a man maketh a leaſe to A. for life, reſerving a rent of 40 ſhillings to him and his heires, 
the remainder to B. for life, the leſſor grant the reverſion in fee to B. A. attorne, B. ſhall 
not haye the rent ; for that although the fee fimple doe drowne the remainder for life be- 
tweene them, yet as to a ſtranger it is zx e; and therefore B. ſhall not have the rent, but 
his heire ſhall have it. 

A maſter of an hoſpitall being a ſole r by the conſent of his brethren makes a 
leaſe for yeares of part of the poſſeſſions of the hoſpitall; afterwards the leſſee for yeares is 
made maſter, the terme is drowned ; for a man cannot have a terme for yeares in his owne 
right and a freehold in auter droit to conſiſt together (as if a man leſſee for yeares take a feme 
leſſor to wife). (3) [a] But a man may have a treehold in his one right and a terme in anter 
droit; and therefore if a man leſſor take the feme leſſee to wife, the terme is not drowned, 
but he is poſſeſſed of the terme in her right during the coverture [ So if the leſſee make 
the leſſor his executor, the terme is not druwned. Cauſd qu4 ſupra. (4) A Fuel, Aregt ar, 

But if it had beene a corporation aggregate of many, the making of the leſſee maſter had 
{fs i not extinguiſhed the terme, no more than if the leſſee had beene made one of the brethren of 
4a, /x be 1.x.) bee hoſpital ; k 

—— "Tet tf { Zoſpital fare, e Hh Saas prong Lhe, 3 eee 
. . . A « cane . e ng fore; 9. le.. re e. . 
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W MER, — —— g ate taile ne taile cannot bee 
that the tenant in taile Port efte diſcontinue, diſcontinued, but there 
bee ever ſeiſed of an eſtate nes la ou ceſtuy que where hee that makes 
„L fait le diſcontinuance the diſcontinuance was 
eſtate is begun: as if te- Fuit un foits ſciſie per once ſeiſed by force of 
nant in taile make a leaſe force de le taile, non the taile, unles it be 


que 


(Ant. 234) 
48. E. 3. 16. 


(Mo. 94“) 


(Plo. Com. 198.) 


(4- Leo. 37. Hob. g.) : 
Adjudge Mich. 16. & 17. Eliz. 
int. Turner pl. & Gray def. in 
ejectione frme in communi 
banco Rot. 943. Sir Francis 
Fleming's caſe. 


ſa] 6. H. 4. 7. Pl. Com. 418. 


8 32. H. 8. Br. ſurrender 32. 
2. Cto. 275. Mo. 54.) _ 
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ne u, F 


Here it 


The part of this Section within crotchets is not either in L. and M. nor Roh. nor MSS. and the remainder of this Section in thoſe 
copies immediately follows (with a ſmall variation) that part of the work which is diſtinguiſhed by Sect. 632. 


(1), On he ſurrender of terms of years by one termor for years to another termor for years, ſee Hughes v. Robotham, 1ſt Cro. 302. 
(On he rec of oma of yer by ys onthe tema for yrs, Ha i 


note T. ante 218. b. 
(3) Cont. Lichden v. Winſmore, 1. Roll. Abr. 934. 


4) Mergers were never favoured in courts of law, and {till leſs in courts of equity. Hence, even in a very carly period of the equi- 
table jur.C.hetion of the court of chancery, it was admitted, that a fine or feoffment to leſſee for years to the uſe of a ranger, did not ex- 
tinguiſh the term; becauſe the ceftui que uſe had no method to compel the execution of it, but thro* the medium of the court of chancery z 
and the court would not compel him to execut- it, to his own prejudice, during the continuance of the term. The ſtatute of uſes ex- 
preſsly faves the rights of the feoffee to the uſe ; this preſerves him the benefit of any terms which may be veſted in him. Even where a 
termor for years was made a tenant to the pracipe, it was determined, that the momentary frechold veſted in him, for the purpole of making 
him tenant, did not extinguiſh the term. Cro. Jac, 643. It is however dangerous to make feoffees or releaſees to uſes, truſtees for terms of 

years, if they are alſo truſtees for preſerving contingent remainders; for if they ſhould have occaſion to enter tor the forfeiture of the te- 
nant for life, it may be made a queltion, whether, at leaſt in law, that would not be a merger of their term. 


ſome one of the parties to a fine has an eſtate of freehold in the lands, of which it is levied, it is totally void, as to all ſtrangers, 
and may be avoided at any time by the plea, quod partes finis nihil habuerunt. Now, ſuppoſing a tenant for years to make 4 
feoffment, and the feoffee afterwards to levy a fne,,it is clear, that the fine would be without effect, unleſs the feoftment gave him 
an eſtate of freehold. In the calc of Whaley v. Tancred, 1. Vent. 241. fir Thomas Raymond, 219. 1, Len p. 2+ 52. it Was 
ſertled, that where a fine is levied in this manner, the fine will bar the leflor at the end of five years after the expiration of 
the term. This would never be the caſe unleſs the feoftment had previouſly created an eſtate of frechold.—In the caſe of 
Doe v. Proſſer, Cowp. 217, lord Mansfield expreſſed himſelf as follows: —“ It is very true that I tol the jury, they were 
*« warranted by the Jength of time in this caſe, to preſume an adverſe poſſeſſion and oer by one of the tenants in common, of 
„his companion; and I continue ſtill of the ſame opinion. Some ambiguity ſeems to have ariſen from the term“ afual ouſter,” 


© as if it meant ſome act accompanied by real force, and as if a turning out by the ſhoulders were neceſſary. But that is not ſo. 


A man may come in by a rightful poſſe 
circumſtances will be equivalent to an aftual! outer. For inſtance, length of poſſeſſion during a particular eſtate, as a n of 


ſſion, and yet hold over adwver/ely without a title, If he does, ſuch holding over under 


one 


Lib. 3. 
que foit per reaſon de 


garrantie, &c. Come] 
% ſoit diel, pier, et fits, 
* ef [ aye! ſoit tenant en 
taile, et eft difſeiſie 
per le pier que eſt jon 
fits, et le pier fait un 
ſeoffinent de ceo ſans 
garranty et devie, et 
puis Patel di vie, le fits 
bien port enter fur le 
fecffee, pur ceo que 
ceo ne juit pas dis 
continuance, entant que 
le pier ne fuit ſeiſie 
fer force de le taile 
al temps del jeoffment, 
Sc. mes fuit ſeifie en 
fee per le Aiſſeiſin fait 
al ayel. 


Of Diſcontinuance. 


by reaſon of awarranty, 
&c. As if there be grand- 
father, father, and ſon, 
and the grandfather is 
tenant in taile, and is 
diſſeiſed by the father 
who is his ſon, and the 
father maketh a feoff- 
ment of this without 
warranty and die, and 
afterwards the grandfa- 
ther dies, the ſon may 
wel enter upon the feof- 
fee, becauſe this was 
no diſcontinuance, in- 
aſmuch as the father was 
not ſeiſed by force of 
the entaile at the time 
of the feoffment, &c. 


but was ſeiſed in fee 


by the diſſeiſin of the 
grandfather, 


Seck. 638. 


for life, whereby he gain- 
eth, as hath beene ſaid, a 
::e ſimple by wrong; in 
this caſe if he grant the 
reverhon in fee, and the 
leflee dieth, the whole 
eſtate is diſcontinued ; and 
yet at the time of the grant 
(by which the diſcontinu- 
ance continueth) hee was 
not ſeiſed by force of the 
taile; and therefore Little- 
ton materially added theſ: 
words (un fits) that is, 
that hee was once ſeiſed by 
force of the eſtate taile: 
and feeing that (as hath 
beene ſaid)a diſcontinuance 
is a privation, the rule of 
law agreeth well with the 
rule of philoſophie, that 
omuis priwatio præſupponit 
ba bitum. and therefore he 
cannot diſcontinae that eſ- 
tate which he never had. 


Sinon que il ſoit 


per reaſon del gar- 


rantie, &c. For in ma- 
ny caſes a warrantie added 
to a Conveyance is ſaid to 
make a difcontinuance ab 


ee although ke that made the conveyance was never ſciſed by force of the eſtate taile, 
cauſe it taketh away the entrie of him that right hath, as a ditcontinuance doth. As if 
tenant in taile be difleiſed and dieth, and the iſſue in taile releaſe to the diſſciſor with war- 
rantie; in this cafe the iſſue was never ſeiſed by force of the taile ; and yet this hath the 
effect of a diſcontinuance by reaſon of the warrantie, and the reaſon hereof appeareth be- 


fore 1n this Chapter, 


339 


Vide Sect. 592. 596, 597. 601. 
640. 658. 


9. E. 4- 19- 12. E. 4 11. 
21. E. 4. 97. 


Le fits poet enter. But if the father that made the feoffment had ſurvived the 
grandfather, he ſhould never have entred againſt his own feoffinent ; but albeit the father 15. E. 4. Diſcont. 30. & entr. 
had ſurvived, yet after his deceaſe the ſonne ſhould have entred, for the reaſon here yeelded Cong. 21. 21. E. 4. 97- 9-E- 4. 
by Littleton, But if the feoffment had beene with warrantie, then it had wrought the effect *9 4 H. 6. * 3 6. 1 
of a diſcontinuance; and therefore Litileton ſaith ſans garranty, without warrantic, 12. EK. 4. 11. 1. Mar. Dier. 9 


(Ant. 265.) 
Sect, 6 3 8 . 


TEM. i tenant en taile fait 
un teaſe a un auler pur terme 
de vie, et le tenant en taile ad 
zue et devie, et le reverſion de- 
ſeendiſt a ſon iſſue, et puis Pijjue 
granta le reverſion a luy diſcen- 
due, a un auter en fee, et le te- 
nant à terme de vie attourna F et 
devie, et le grantee del reverſion 
enter, &c. et eſt ſciſie en fee en la 
vie del iſſue, et puis iſſue en le 


taile ad Jie fits et devte, il ſem— 


LSO, if tenant in taile make a 


leaſe to another for terme 
of lite, and 'the tenant in tayle 
hath iſſue and dieth, and the re- 
verſion deſcendeth to his iflue, and 
after the iſſue granteth the reverſi- 
on to him deſcended, to another in 
fee, and the tenant for life attorne 
and die, and the grantee of the 
reverſion enter, &c. and is ſeiſed 
in fee in the life of the iſſue, 
and after the iſſue in tayle hath 


ble 


et Payel ſoit tenant en taile, et oft diſſeifie per le pier que eft ſon fits, not in L. and M. + et devie, et t grantor del reverfeor 
enter, &c,——=Oc. et putis le tenant a terme de vie moruſt, et celuy en le reverſion entra, &c. L. and M. and Roh. 


* INE TEFY 


4 One thouſand years, or under a leaſe for lives, as long as the lives are in being, gives no title. But if tenant pur autre vie 
q hold over for twenty years after the death of ceſtuy que vie, ſuch holding over will in ejefment be a complete bar to the 
* remainder-man or reverſioner; becauſe it was adverſe to his title. So in the caſe of tenants in common: the poſſeſſion of one 
. tenant in common, co nomine, as tenant in common, can never bar his companion; becauſe ſuch poſſeſſion is not adverſe to the 
* light of his companion, but in ſupport of their common title; and by paying him his ſhare, he acknowledges him co tenant : 
nor indecd is a refuſal to pay of itſelf ſufficient, without denying his title. But if upon demand by the co-tenant of his moiety, 
* the other denies to pay, and denies his title, ſaying he claims the whole and will not pay, and continues in poſſeſſion, ſuch 
. Nux is adverſe and oer enough.” By the adverſe poſſeſſion mentioned in this caſe, his lordſhip never could mean, a 
diſſeiſin at the election of the party, What is there to diſtinguiſh it from an actual difleifin >—Upon the whole, therefore, it is 
ſubmitted to the learned reader's conſideration, 1f, that, as feoffments have not been made from the reign of Henry the IId. to 
the prelent time, with any other ſolemnities than thoſe 7 they are made at preſent, every operation and efficacy which has 
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Of Diſcontinuance. 


Lib. 3. Cap. Ir. Sect, 639. 
iſſue a ſon and dieth, it ſeemes that 
this is no diſcontinuance to the 
ſon, but that the ſon may enter, 
&c.for that his father, to whom the 
reverſion of the fee ſimple de- 
ſcended, had never any thing in 


the land by forceof theentaile, &c. 


dle que ceo ng pas diſcontinuance 
a le fits, mes que le fits poit enter, 
Sc. pur ceo que ſon pier, a & 
le reverſion de fee ſimple diſcendiſt, 
Sc. navoit unques riens en la 
terre per force de le taile, &c. 


O F this opinion is Liztleton in our bookes. 
Le grantee del rever/ion enter, Sc. Here it is to be underſtood and 


obſerved, that in this caſe of the grant of the reverſion Littleion doth not ſay ſans garrantie ; 
becauſe if a warrantie had been added, it had wrought no diſcontinuance, for that (as hath 
beene ſaid) the diſcontinuance in judgement of law was but for life: but when the addition 
of a warrantie doth worke a diſcontinuance, then Litileton ſaith, ſavs garrantie, as you may 
obſerve often in this Chapter, 


15. E. 4. Diſcont. go. 43- Ed. 3. 
6. 21. H. 6. 52. 4. H. 7. 17. 
1. Roll. Abr. 634-) 

4 Leo. 39. 160. 136.) 


21. H. 6. 32, 5 
(Ant. 333.) 


SeCt. 639. 


CAR ji home ſeiſie en droit ſa FOR if a man ſeiſed in the right 


feme, lefſa meſme la terre a 
un auter pur terme de Vie, ore 
eft le reverſion de fee ſimple a le 
baron, Sc. Et fi le baron mo- 
ruſt, vivant ſa feme et le tenant 
a terme de vie, et le reverſion 
diſcendiſ} al heire le baron, ſi le 


heire le baron grant le reverſion a 


un auter en fee, et le tenant at- 


turna, Ec. et puis le tenaunt a 
terme de vie moruſt, et le grauntee 
del reverſion en cel caſe enter: 
+ en ceſt caſe ceo n'eſt pas diſ- 
continuance a la feme, mes la feme 
bien poit enter ſur le grantee, &c. 
pur ceo que le grantor navoit 
riens al temps del graunt, en le 


of his wife, letteth the ſame 
land to another for terme of life, 
now 1s the reverſion of the fee 
ſimple to the huſband, &c. And if 
the huſband dieth, living his wife 
and the tenant for life, andthe re- 
verſion deſcend tothe heire of the 
huſband, if the heire of the huſ- 
band grant the reverſion to ano- 
ther in fee, and the tenantattorne, 
&c. and afterwards the tenant 
for life dieth, and the grantee of 
the reverſion in this caſe enter ; 
in this caſe this is no diſcontinu- 
ance to the wife, but ſhe may 
well enter upon the grantee, &c. 
becauſe the grantor had nothing 


droit la feme, quant il ſiſt le at the time of the graunt, in the 
graunt del reverſion. right of his wife, when hee made 
the graunt of the reverſion, 
14. E. 3. Diſcont. 5. 18. Aft. 


CAR ſi home ſeifie en droit ſa feme, lefſa, &c. Here Linton putteth his 


caſe where the baron onely makes a leaſe for life; for if he and his wife oo in 2 
ore necd 


leaſe by deed, there the reverſion is not diſcontinued. See before, Se. 620. 
ſaid hereof, in reſpect the like caſe of tenant in raile hath been explained before. 


p. 2. 18. E. 3. 54 38. E. 3. 32, 
22 II. 6. 24. 21. H. 6. 32, 53- 
15 E. 4. Diſcont, 30. 

not to 


Set. 


* et not in L. and M. nor Roh. + en ceft cas not in L. and M. nor Roh. 


— 
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been conſtantly and uniformly allowed or aſcribed to them by the courts of judicature, or writers of authority contemporary with or 
ſubſequent to that monarch's reign, down to the preſent time, ought, notwithſtanding the objection that they are not now made 
with ſome of the ſolemnities with which they are ſaid to have been made in their very earlieſt inſtitution, to be allowed and 
aſcribed to them now: 2ly, that by the paſſage cited from Bracton, and the other authorities cited or referred to in the courſe 
of this note, it appears, that the diſſeiſin produced by feoffments muſt be underſtood to be an attual diſſeiſin, and not a diſſeiſin 
merely at the election of the party: 3dly, that in many of theſe authorities it is moſt expreſsly mentioned, and that in all of them it 
muſt be implied, that however ſlender, bare, or tortious, the poſſeſſion of the feoffee is, his feoffment neceſſarily and unavoidably 
veſts the frechold in the feoffee, till the diſſeiſee by entry or action reſtores his poſſeſſion: 4thly, (to apply this abſtruſe and 
| antiquated learning to the preſent ſubject- matter of buſineſs) that copyholders, tenants for years, by elegit, ſtatute-merchant, 
ſtatute- ſtaple, at will, or by ſufferance, are all conſidered to have the poſſeſſion of the eſtate, and that they may by feoffment veſt 

an actual eſtate of freehold in the feoffee : 57hly, that a fine may be levied of, or a common recovery ſuffered upon, this eſtate of 
freehold : 6/ y, that the feoffment ſo executed, the fine ſo levied, and the recovery ſo ſuffered, are immediately good a inſt 
every perſon except the rightful owner: and, -thly, that in proceſs of time they become good againſt the owner himſelf. —To 
aſcertain the ex period of time when fines levied by perſons of this deſcription will be a bar to the rightful owner, would be 
too great an extenſion of this note, the length of which already requires an apology. —As to the ſecond objefion, that the 
. feoffment of fir Robert Atkyns was founded in fraud, and was therefore void; it is to be obſerved, that however that reaſoning 
applied to the particular caſe before the court, it does not apply to the general queſtion diſcuſſed in this note, which preſuppoſes 
previous 


Lib. 3. Of Diſcontinuance. Sec. 640, 641. 


Sect. 640. 


T int il ſemble, coment que 

homes gqueux ſont inheritables 
fer force ae le taile, et ils ne 
'fueront unques ſeifies per force de 
me/me le taile, que tel feoffements 
ou grants per eux fait ſans clauſe 
de warrantie, n'eſt pas diſcontinu- 
ance a lour iſſues apres lour de- 
ceaſe, mes que lour iſſues poyent 
bien enter, &c. coment que ceux 
queux fierent tiels grants en lour 
vies fueront forbarres dentrer per 


AND ſo it ſeemeth, that men (. Rell. 6 


which are inheritable by 
force of an entaile, and never were 
ſeiſed by force of the ſame entaile, 
that ſuch feoffements or grants by 
them made without clauſe of war- 
rantie, is no diſcontinuance to 
their iflues after their deceaſe, 
but that their iſſues may well 
enter, &c. albeit they which made 
ſuch graunts in their lives were 
forebarred to enter by their owne 


340 


laur fait demeſne, &c. act, &c. 
Sect. 641. 


T fi le tenant en taile ad iſue AND if tenant in taile hath iſ- 
deux fits, et I eigne diſſeijiſs ſue two ſonnes, and the eldeſt 
fon pier, et ent fait feoffment en diſſeiſeth his father, and thereof 
fee ſans clauſe de garrantie, et maketh a feoffement in fee with- 
devia ſans iſſue, et puis le pier out clauſe of warrantie, and die 
devie, le puiſne fits poit bien enter without iſſue, and after the father 
fur le feoffee 3 pur ceo que le feoff- die, the youngeſt ſon may well 
ment ſon eigne frere ne poit eſtre enter upon thefeoffee; for that the 
diſcontinuance, pur ceo que il ne feoffement of his elder brother (10. Rep. 96) 
Fuit ungues ſelſie per force de cannot be a diſcontinuance, be- 
meſne le laile. Car il femble en- cauſe he was never ſeiſed by force 
counter reaſon, que per matter en of the ſame tayle. For it ſeemeth 
Fait, Sc. ſans clauje de garrantie, to be againſt reaſon, that by mat- 
home poil diſcontinuer un * fait, ter in fact, &c. without clauſe of 
Fc. que ne fuit unques ſeiſie per warrantie, a man ſhould diſcon- 
force ae mefme le tale . tinue a deed, &c. that was never 
ſeiſed by force of the fame taile. 


OTE. there alſo in theſe two Sections appeareth, that (as hath beene ſaid before) a Vide SeR. 592. 695, 397. 501, 
warrantie, though he were never ſeiſed by force of the taile, may worke the effect of 638. 
a diſcontinuance. | 
Home poet diſcontinuer un fait, Sc. This is miſtaken, and ſhould be, Boe 
Þoer d ſcontiuuer un taile; and ſo is the originall. 


Sect. 


„ fait—tail, L. and NI. + &c. added in L. and M. and Rob- 


* 
_ 


pn I 
* 


previous poſſeſſion in the feoffor, free from every eircumſtance of fraud; either fair and innocent; or acquired by the open and 
notorious circumſtances of diſſeiſin, abatement, intrufion, or deforcement. Sir Robert Atkyns acquired his poſſeſſion by the entry 
made by him under the verdict obtained by him in 1910. He loſt it by the verdict given for dame Ann Atkyns in 1712. It may, 
therefore, be ſaid (and the fact really was), that he obtained the verdict given for him in 1710, and conſequently the poſſeſſion 
under it, by a pretended title. He had not a fair or innocent poſſeſſion. He did not acquire his poſſeſſion by diſſcifin, intruſion, 
abatement, or deforcement; it did not deſcend upon him; it did not come to him by act of law; he was not in the ſeiſin of the 
fee by virtue of any gift or demiſe from the freeholder : he obtained his poſſeſſion by the judgment of a court of law, under the 
colour of a pretended title. Thus, in the language of the law, his original poſſeſſion was founded in fraud, practice, and ſtratagem. 
And to ule an expreſſion of the judges, 3. Rep. 78. a. © the common law does ſo abhor fraud and coin, that all acts, as well 
* judicial as others, which of themſelves are juſt and lawful, yet being mixed with fraud and deceit, arc in judgment of Jaw 
« wrongful and unlawful.” In Burr. 117. great ſtreſs was laid on the retolution of the judges in Fermor's calc. The caſe there 
was, that Thomas Smith being ſeiſed in fee of ſeveral lands, and holding others by copy of court-roll, and others for a term of 


years, and others at will (all of them lying in the ſame vill), madc. a feoffment with livery of all thoſe held by copy, for years, and 


at will, to one Chappell for life, and afterwards levied a fine. The queſtion was, Whether the fine was a bar to the owners of 
the fee, at the expiration of the firſt five years. It appeared that Smith continued in poſſeſſion of the land, and paid the rents, 
See 3. Rep. 77. 1. And. 190, Cary, 20. Cro. Eliz. 86. The judges were of opinion, that the feoffment was fraudulent, Upon 


an examination of the different reports of the caſe, it will be found, that his continuing in the poſſeſſion of the land, and paying we 
| | . after 


Lib. 3. 


Vide Sect. 620, 


Lib. 1. fol. 136. 
Lib. 3. fol. 62, 63. 


Nota, — tem, L. and M. and Roh. 


Sect. 
* NN OTA, þ ſoit ſeignior et tenant, 


et le tenant dona les tenements 
a un auter en Þ taile, le remain- 
der à un auter en fee, et puis le 
tenant en taile fait un leas a un 
home pur terme de vie, &c. ſa- 
vant le reverſion, &c. et puis gran- 
ta le reverſion a un auter en fee, 
et le tenant a terme de vie atturna, 
Sc. et puis le grantee del rever- 
ion moruſt ſans heire, ore meſme 
le reuerſion devient al ſcignior per 
voy d eſtheate. Si en ceſt cas 
le tenant a terme de vie deviaſt, 
et le ſeignior per force de ſon ef- 
cheate enter en la vie le tenant en 
le taile, et puis le tenant en le taile 
moruſt, il ſemble en ceo cas que ceo 
neſt pas diſcontinuance al iſſue en 
le taile, ne a celuy en le remainder, 
mes que il poit bien enter, pur ceo 
que le ſeignior eſt eins per voy 
d eſcheat, et nemy per le tenant en 
le taile, Sc. Mes ſecus eſſet, 4 
le reverſion uſt eſte execute en 
le grantee en le vie de tenant en le 
taile, car adonque uſt 
ge eins en les tenements per le 
tenant en le tayle, 1 Sc. 


le grantee . 


Cap. 11. Of Diſcontinuance. Sect. 642, 643, 


642. 


N OTE, if there be lord and te.. 

nant, and the tenant giveth 
lands to another in taile, the re- 
mainder to another in fee, and af. 
ter the tenant in taile makes a leaſe 
to a man for a terme of life, &c, 
ſaving the reverſion, &c. and after 
granteth the reverſion to another 
in fee, and the tenant for life at- 
torne, &c.and after the grantee of 
the reverſion die without heire, 
now the ſame reverſion commeth 
to the lord by way of eſcheat. 
If in this caſe the tenant for life 
dieth, and the lord by force of his 
eſcheat enter in the life of tenant 
in taile, and after the tenant in 
taile dieth, it ſeemeth in this caſe 
that this is no diſcontinuance to 
the iſſue in taile, nor to him in the 
remainder, but that he may well 
enter, becauſe the lord is in by 
way of eſcheat, and not by the 
tenant in tayle. But otherwiſe it 
ſhould bee, it the reverſion had 
beene executed in the grantee, in 
the life of tenant in tayle, for 
then had the grantee been in the 
tenements by the tenant in taile, 


&c. 


Te E reaſon of this caſe is here rendred (as before it was in this Chapter), that albeit 
the reverſion be executed in the lord by eſcheat in the life of tenant in taile, yet be- 
cauſe he is not in by the tenant in taile but by eſcheat, it worketh no diſcontinuance. But 
if it had beene executed in the life of tenant in taile in the grantee which was in by tenant in 
taile, then the lord by eſcheat ſhould have taken advantage of it. But of this ſufficient 


hath beene ſaid before in this Chapter, 


Seck. 643, 644, & 645. 


PARCEL deſen ITT E M, ſi un par- 
fon d'un 


glebe, Se. In 


ALSO, if a parſon 


of a church or vi- 


ie 


whom the fee ſimple of the ;y un vicar d'un car of a church alien 


ole 


+ taile, le remainder a un anter en, not in L. and M. nor Roh. 
| Sc. not in L. and M. nor Roh. 


after he made the feoffment, were the chief circumſtances which induced the court to conſider the feoffment to be fraudulent. The 
ſame may be obſerved of the caſe of White v. Bacon, Saville 126. The continuing in the poſſeſſion of the land after the convey- 
ance, has always been conſidered in our law as a badge of fraud. Fermor's cafe therefore ouly proves, that if a tenant for years, 
after making a feoffment, continues in the poſſeſſion of the land, and pays rent for it, the poſſeſſion acquired by him under the 
feoffment is fraudulent; and therefore a fine, and every other act which derives its effect from that poſleſſion, is void. But 
Fermor's caſe does not apply to the general queſtion, of the operation of a fine levied by tenam for years, who has previouſly 
executed a feoffment, when the caſe is not affected bycircumſtances of fraud, The caſe mentioned before in this note of Whaley 
v. Tancred is directly in point, that a fine ſo levied by leſſee for years is a bar to the leſſor after five years from the expiration of 
the leaſe» And with reſpett to the feoffor's remaining in the poſſeflion, if by the deed declaring the uſes of the fine it is expreſſed 
that the fine ſhould enure to his uſe, the poſſeſſion will be inveſted in him by the ſtatute of uſes.— The editor begs to con- 
clude with an obſervation of lord Hardwicke (3. Atk. 631.) which ſeems to him to ſanction, in ſome - meaſure, the general 
reaſoiing contained in this note :—* If it is a mere legal title, and a man has purchaſed an eſtate which he ſees himſelf has a 
defect upon the face of the deeds, yet the fine will be a bar, and not affect him with notice ſo as to make him a truſtee for the 


« perſon who had the right, becauſe this would be carrying it much too far; for the defect upon the face of the deeds is ofter 
the occaſion of the fine's being levied,” | 


Lib. 3. 


efeliſe, alien certaine 
terres ou tenements 
parcel de ſon glebe, 
Sc. 4 un auter en 
fee, et moruſt, ou re- 
figne, &c. ſon ſuc- 
ceſſor poit bien enter, 
nient contriſteant tiel 
alienation, come eft 
diten un Nota2.H 4. 
Terme Mich. quod fic 
incipit. 


Of Diſcontinuance. 


certaine lands or te- 
nements parcell of 
his glebe, &c, to 
another in fee, and die 
or reſigne, &c. his ſuc- 
ceſſor may well enter, 
notwithſtanding ſuch 
alienation, as is ſaid in 
a Nota 2. H. 4. Termins 
Mich. which begin- 
neth thus. 


Sect. 644. 


N OTA quod dic- 

tum fuit pro 
lege, en un briefe de 
accompr port per un 
maſter d'un college 
vers un chapleme, 
que i un parſon, ou 
un vicar, graunt 
certaine terre quel 
t de droit fon eſ- 
gliſe @ un auter et de- 
vie, ou permute, le 
ſucceſſor poit enter, 
Sc. Et jeo croy que la 


cauſe eſt, pur ceo que 
le parſon, ou vicar, 


ue e fie, Se. 

1 hr af ſon 
eſcliſe, n'a roit 
4 To fab in les 
tenements, + et te 
droit de fee ſimple de 
ceo demurt en aſcun 
auter perſon ; et pur 
cel cauſe ſon ſucceſſor 
poit bien enter, nent 
contriſteant tiel alie- 
nation, Cc. 


* wers un chapleine==d"un chapel, L. and M. and Roh. 


N OTA quod dictum 

uit pro lege, in 
a writ of account 
brought by a maſter 
of a college againſt 
a chaplaine, that if a 
parſon, or vicar, grant 
certaine land which 
is of the right of his 
church to another and 
dic, or changeth, the 
ſucceſſor may enter, 
&c. 
cauſe to bee, for that 
the parſon, or vicar, 
that 1s ſeiſed, &c. as in 
right of his church, 
hath no right of the 
fee ſimplè in the tene- 
ments, but the right of 
the fee ſimple abideth 
in another perſon; 
and for this cauſe his 
ſucceſlour may well 
enter, notwithſtand- 


ing ſuch alienation, 
&c. 


And I take the 


lebe is, 1s a queſtion in our 
kes. [a] Some hold that it 

is in the patron ; but that can- 
not be for two reaſons, Firſt, 
for that in the beginning the 
land was given to the parſon 
and his ſucceſſors, and the 
patron is no ſucceſſor. Se- 
condly, the words of the 
writ of juris utrum be, fi fit 
libera cleemoſina ecclefie de 
D. and not of the patron, 
Some others doe hold that 
the fee {imple is in the patron 
and ordinary ; but this cannot 
be, for the cauſes aboveſaid: 
and therefore, ot neceſſitie, the 
fee ſimple is in abeyance, as 
Littleton ſaith. And this was 
provided by the providence 
and wiſdome of the law; for 
that the parſon and vicar have 
curam animarum, and were 
bound to celebrate divine 
ſervice, and aUminiſter the 
iacramenits ; and therefore no 
act of the predeceflor ſhould 
make a diſcontinuance to 
take away the entry of the 
ſucceſſor, and to drive him to 
a reallaction, wherby he ſhould 
be deſtitute of maintenance 1a 
the meane time. Upon conſi- 
deration of all our bookes I 
obſerve this diverſitie: that a 
parſon or vicar; for the bene- 
fit of the church and of his 
ſucceflor, is in ſome cales 
eſteemed in law to have a tee 

ut to 


Sect. 644. 


341 


(4]8. H. 6. 24. 12.1.8. 8. 


Vide Regiſtr. 309.3. 45. F. 
tit. Eſchange. 12. II. 8. ). 
(F. N. B. 48, 49+. a.) 


F. N. B. 19. L. 


{Dyer 71, a. 2. Roll. Abr 339 


ſimple qualified ; b Toe 9 
any thing to the prejudice of 


his ſucceſſor in many caſes, ! 
the law adjudgeth him to have 


in effect but an eſtate for life. 
Cauſz eccleſiæ publicis caufss 
equiparantur : and Summa ra- 
tio ef que pro riligione facit. 
And Eccl:fia fungitur vice mi- 
noris, meliorem facere poteſt 


Bracton lib, 4. fol. 226. 


Brit. fol. 143. 


7 ok. 
+ Lee Fee arty EH Fu leo 


conditionem ſuam, deteriorem u u v 


nequaguams: 
As a parſon, vicar, arch- 
deacon, prebend, chantery 
prieſt, A. the like, may have 
an action of waſte, and in 
the writ it ſhall be ſaid, ad 
ca heredationem eccleſiæ, Sc. 
iffinus B. or prebende ipfi- 

us A. | 
And the parſon, &c. that 
maketh a leaſe for life, ſhall 
have a confimili caſu during 
the 


3 M 


rar Os 2 >, 


Ads 4 Cre * Aa ? 37 * 


+4 ne, L. and M. and PI. 
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F. N. B. 49.1. m. n. 20. E. 3. 
tit. Juris utrum. Temps E. 3. 
Juris utrum 14. 1. 14 E. . 
ibid. 4. F. N. B. 30. 30. E. g. 26. 
21. E. 3. 11. tit. Entrie 10. 

F. N. B. 206. F. Regiſtr. 237. 
4. E. 4. 2. 8. E g. tit. Entrie g+ 
7-H. 3. 54+ 55+ 

(Aut. 67, a.) 


JT. N. B. 49. L. 50. 2. 


{1 Roll. Abr. 478. 479. 488. 


Cro. Car. 38. 5. Rep. 81. 
2. Roll. Abr. 63. 334.) 


20. E. z. tit. 30. 23. E. 
8. E. 3. 45. 8. H. 6. 24. 

41. H. 6. . 6. E. 2. 48. 

43. Ail. Pl. 13. F. N. B. 129. 
(Plo. 888.) 


the life of the leſſee, and 4 
writ of entrie ad communem 
legem after his death, or a 
writ ad terminum qui præ- 
teriit, or a quod permitiat in 
the debet, and none can main- 
taine any of theſe writs, but 
a tenant in fee ſimple or fee 
taꝶ le. 

And a parſon, &c. may re- 
ceive homage, which tenant 
for life cannot doe. Temps £. 1. 
Incumbent 19. 

[e] Likewiſe a parſon, &c. 
ſhall have a writ of meſne, 
and a contra formam feofſa- 
ment. 

But a parſon cannot make 
a diſcontinuance, as Littleton 
here teacheth; for that ſhould 
be to the prejudice of his ſuc- 
ceſſor to take away his entrie, 
and to drive him to a reall 
action. 

Alſo if a parſon; &c. make 


a a leaſe for yeares, reſerving 


a rent, and dieth, the leaſe is 
determined by his death ; as if 
tenant fot life had made a 
leaſe, no aceeptance of the rent 
by the ſucceſſor can make it 


good. Alſo in a reall action 


a parſon, vicar, archdeacon, 
prebend, &c. ſhall have aid 
of the patron and ordinarie, 
as tenant for life ſhall have. 
So as it is evident, that to 
many purpoſes a parſon hath 
but in effect an eſtate for lite, 
and to many a qualified fee 
ſimple, but the entire fee and 
tight is not in him; and that 
is the reaſon that hee cannot 
diſcontinue the fee ſimple that 


Sect. 


CAR un eveſque 

2 aver breve 
de droit de * tenements 
de droit de fon ef= 
gliſe, pur ceo que le 
droit eft en fon cha- 
pitrr, et le fee ſimple 
demurrant en luy et 
en ſon chapiter. Et un 
deane poit aver breve 
de droit, pur reo que 
le droit demurt en Gor 
+ Et un abbe poit a- 
ver briefe de drait, pur 
ceo que le droit de- 
murt en luy et en ſon 
covent. Et un ma ſ 
ter d'un hoſpitall poit 
aver briefe de droit, 
pur ceo que le droit 
demurt en luy et 
en ſes confreres, &c. 
Et fic de aliis & ca- 
ſibus conſimilibus. || 
Mes un parſon ou 
un vicar ne poit a- 
ver briefe de droit, 
Se. 


Sect. 645. 


645. 
FOR a biſhop may 
have a writ of right 
of the tenements of the 
right of his church, 
for that the right is in 
his chapiter, and the 
fee ſimple abideth in 
him and in his chapi- 
ter. And a deane may 
have a writ of right, 
becauſe the right re- 
maynes in him. And 
an abbot may have a 
writ of right, for that 
the right 11 in 
him and in his co- 
vent. And a maſter of 
an hoſpitall may have 
a wtit of right, becauſe 
the right remayneth 
in him and in his 
confreres, &c. And 
ſo of other like caſes, 
But a parſon or vicar 
cannot have a writ of 
right, &c. 


he hath not, nor ever had; for, as it hath beene ſaid; Omnms e e err habitum. And 


for the ſame cauſe he cannot have a writ of right right; nor a writ of right in his nature ; as 4 
writ of right /ur diſclaimer of cuſtomes and ſervices, ne injuft vexes, rationabilibas diviſts, quo 
jære, and the like. | 

But here it appeareth by Lit/leton, that ſuch bodies politike or corporate as have a ſole ſei- 
fin, and may have a writ of right, for that the fee and right is in them (albeit they cannot ab- 
ſolutely convey away their lands, &c, without aſſent of others), may make a diſcontinuance 
as a biſhop, an abbot, a deane, a maſter of an hoſpitall, and the like. But this is to bee 
underſtood where a deane of a maſter of an hoſpitall, &c. are ſolely ſeiſed of diſtinct poſſeſ- 
ſions; for if the bodie that is ſeiſed be aggregate of many, as the deanc and chapiter, maſter 
and confreres, &c. then the feoflment ot the deane or maſter is ſo farre from a diſcontinuance 
as it is a diſſeiſin. 

And theſe that have the fee and right in them ſhall not have aid in reſpect of their high and 
large . albeit any of them be preſentable ; but a deane that is collative ſhall have aid 
of the king, 

And it is to be obſerved, that the remedie is ever agreeable to the right; and therefore 
the biſhop, deane, maſter of an hoſpitall, that hath college and common ſeale, or the like, 
thall have a writ of right right, which is the higheſt remedie, for that they have the higheſt 


(2. Cro. 200. Ant. $25. b. 
Flo. 336. Doc. Pla. 27. 271.) 


44. E. 3. 11. 11. H. 4. 63. 
9. E. 4. 16. 18. E. 3. 7. 

6. E. 3. 11. 5. E. 2. Aid 167. 
+22. H. 4. 11. 32. E. 3. Aid 39. 
38. E. 3. 19. 24. L. 3. Juris 

utrum 4. 


eſtate, 
* Here 


* * « . . . . 
; * tenements d. droit de ſon efgliſe, pur ceo que le droit eſt en fon chapiter, et le—not in L. and M. nor Roh. 
. - @vweprigfe de droit, pur, ceo, qu le droit demurt en lun, not in L. and M. nor Roh. 
Sc. added L aud M. and Roh. 


+ Et wn abbe port 
$ in added L. and M. and Rob- 


© E [ Pg, * 7 1 — 4 2 * 2 
Lib. 3. Of Diſcontinuance. Sect. 646, 342 
Here Littleton citeth the booke caſe, Mich. 2. H. 4. as an authoritie whereupon he ground- 
eth his opinion. And it is to be obſerved, that the yeares of H. 4. were publiſhed before 
Littleton did write. | | hh 
But at this day, the biſhop, deane, maſter of an hoſpitall, or the like, that have the fee and Vide Sect. 52:7. 593, Kc. 1. Eliz, 
right in them, as hath beene ſaid, cannot diſcontinue ; neither can they or any parſon, © *8- 13. Eliz. c. 10. 4. Jacobi 
vicar, archdeacon, prebend, or any other having any eccleſiaſticall living, with aſlent of P. 4 
deane and chapuer, patron and ordinary, or the conſent of any others, make any leaſe, gift, 
rant or conveyance, eſtate, charge or incumberance to binde his ſucceſſor other than for 
terme of one and twentie yeares, or three lives in poſſeſſion, whereupon the accuſtomed rent or 
more ſhall be reſerved. Theſe be excellent lawes, and have beene well expounded for the 10 1 
maintenance of religion and the good of God's church ; for otherwiſe it is to bee feared that & 2. Lib“ 4 4. 76. 


ch & 20. Lib. 5. fol. 9. f 
holy church would loſe more than it would us in theſe dayes. n 


; - \ _ Lib. 6. fol. 37. Lib. 5. fol. 8. 
But where Littleton, in this and other Sections, makes mention of maſters of hoſpitals, the Lib. 11. fol. 67. 37. H. 8. 


reader muſt know, that ſince Littleton wrote, there hath beene a great alteratiou made by N A H. 8. 37. H. 8. 
divers acts of parliament concerning hoſpitals. E. 6, &c. 


Maſter del Boſpitall. Theſe points concerning hoſpitals were reſolved [e] by the [e] Paſch. 24. Eliz. the Lord 

joſtices. Cheneye'scaſe. Lib. 2. fol. 48.49. 
Firſt, that no hoſpitall was given to the crowne by the ſtatute of 27. H. 8. nor any hoſ- Feſque de Canterburie's calc. 
itall is within the ſtatute of 31. H. 8. of monaſteries, but only religious and eccleſiaſticall 

hoſpitals, and that no lay hoſpitall was within thoſe ſtatutes, | 

Secondly, if upon the — of any lay hoſpitall or after it was ordained, that one or (2. Sid. 48.) 
divers prieſts ſhould be maintained within the hoſpitall to celebrate divine ſervice to the poore, 
and to pray for the ſoule of the founder, and all chriſtian ſoules, or the like ; and that the 
poore of ſuch hoſpitall ſhould make the like oriſons, yet ſuch an hoſpitall is not within the 
{aid ſtatutes ; for the hoſpitall is lay, and not religious; and all or the moſt part of antient 
lay boſpitals were founded or ordained after the like ſort ; and the makers of thoſe ſtatutes 
never intended to overthrow workes of charitie, but to take away the abuſe. | | 

Thirdly, that no hoſpitall was given to the king by the ſtatute of 37. H. 8. but in two Lib. 1. f. 24. Potter's caſe, 
caſes, where the donors, founders or patrons, &c. had entred and expulſed the prieſts, 
wardens, &c. betweene the fourth day of Februarie, Anno 27. H. 8. and the five and twen- 
tieth of December, Anno 37. H. 8, or where king Henry the eighth, by commiſſion according 
to that act, ſhould enter and ſeiſe the ſame ; but that determined by the death of that king. | | 

Fourthly; that the ſtatute of 1. E. 6. extended not to any hoſpitall whatſoever, either lay Porter's caſe. ubi ſupra; 
or rw gc as by the ſame appeareth. Lib. 4. 8 116. 

And I was of counſell with the lord Cheney in this caſe; which, ſeeing it may doe good for in Tambert's cate. 
maintenance of charitable uſes, I thought good ſummarily to report it. To this I,will adde, 
Panis pauperum vita pauperum ; qui defraudat eos vir ſanguinis eff. . 

Nota, Of hoſpitals, ſome are corporations aggregate of many ; as of maſter or warden, &c. 
and his confreres : ſome, where the maſter or warden hath only the eſtate of inheritance in 
him, and the brethren or ſiſters power to conſent, having college and common ſeale: ſome; 
where the maſter or warden hath the ſtate in him, but hath no college and common ſeale; 


and ſuch a maſter or warden ſhall have a zur:s utrim : and of theſe hoſpitals ſome bee cligible, 
ſome donative; and ſome preſentable, 


Sect. 646. 
MES te pluis haut briefe gue BUT the higheſt writ that they 


ö y þ4 . . . F. N. B. 8 
ils potent aver eft le briefe can have is the writ of juris 0 ©, 
de juris utrum, le queleft graund utrùm, which is a great proofe . 44: vo 47 oo it ff nh 


0 


. » - 2 5 24 ” RR. a 225 : = If 2 OY 
proofe que le droit de fee neſt en that the right of fee is not 2. . 2 , — 
— * £ * 9 # Pd - | EL 4% „ 
eux, ne en nul auters, c. Mes le in them, nor in any others, =, e aw # 
droit de fee ſimple eſt en abeiauce, &c. But the right of the fee, . ET ion, 
Sc. ceo eſt a dire, que il et tant- ſimpleis in abeiance, that is to ſay; za. -, e's face con lopoadorau, 
Solement en le remembrance, en- that it is only in the remembrance, A „ * 
tendement et conſideration de la intendment and conſideration of . . A b 0 
ley, * Sc. Car may ſemble que tie! the law, &c. for it ſeemeth to me ] ,t e e 
9 - 2 . — . 
: choſe e > „ EO en, hw” 3 A 
PEE " <A Us 4 2 Ove . 


Eecleſiaſticus c. 34. ver. 22. 
(8. Rep. 131. a.) 


14. E. g. juris utrum 4. 


Ec. not in L. and M. nor Roh- 
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Lib. 3. 


. Fe 24. E. 3. 63. Vi. Sect. 648, 649, 
K +1 


FI , 


650. 631. 
Vide SeR. 1. 


Cap. 11. 


choſe * et tiel droit que eſt dit en 
divers livres eflre en abeyance, eſt + 


a tant a dire en Latyne (ſcilicet), 


Talis res, vel tale rectum, quæ vel 
quod non eſt in homine adtunc 
{uperſtite, ſed tantummodo eſt, et 
conſiſtit in conſideratione et in- 
telligenti legis, et quod alii dix- 
erunt, talem rem aut tale rectum 
fore in nubibus. Mes jeo ſuppoſe 
que ils intenderont per ceux parols, 
in nubibus, &c. come jeo aye dif 
adevant. & 


Of Diſcontinuance. 


Sect. 647. 


that ſuch a thing and ſuch a right 


which is fayd in divers bookes to 
be in abeyance, is as much to ſa 

in Latine (ſcilicet), Talts res, vel 
tale rectum, que vel quod non eft in 
homine adtunc ſuperſtite, ſed tan- 
tummodo eft, et conſiſtit in confide- 
ratione et intelligentid legis, et quod 
alii dixerunt, talem rem aut tale 
rectum fore in nubibus. But I ſup- 
poſe, that they meane by theſe 


words (in nubibus, &c.), as I have 
{aid before, 


E N aberance. (1) That is, in expectation, of the French word Bayer, to expect. For 
when a parſon dieth, wee ſay that the freehold is in abeyance, becauſe a ſueceſſor is in 
expectation to take it; and here note the neceſſitie of the true interpretation of words. 


(Hob. 338. Ant. 263. b. 
2. Roll. 339. Poſt. 345- . 
2, Rep. 66.) 


If tenant pur terme d'auter wie dieth, the freehold is ſaid to be in abeyance untill the occu- 
pant entreth, If a man make a leaſe for life, the remainder to the right heires of J. S. the 
tee ſimple is in abeyance untill J. S. dieth. And fo in the caſe of the parſon, the fee and 
right is in abeiance, that is, in expectation, in remembrance, entendment, or conſideration 

law, 1. In con fideratione five intelligentid legis, becauſe it is not in any man then living; and 
the right that is in abeiance is ſaid to be ia nubibus, in the clouds, and therein hath a qualitie 
ot fame whereof the poet ſpeaketh: 


Virg. 4- Kueid . Ingrediturgue ſolo, et capnt inter nubila condit. 


647. 


ALSO, if a parſon of a church 
dieth, now the freehold of 
the glebe of the parſonage is in 


gect. 
TEM. fi un parſon d'un eſgliſe 


devie, ore le franktenement 


del glebe del parſonage eft en nul- 


luy durant le temps que le par- 
ſonage eft voide, mes in abeiance; 
Ceftaſeavoir, in conſideration . et 
en le intelligence de le ley, tan- 


none during the time that the 
parſonage is voide, but in abei- 
ance, viz. in conſideration and in 
the underſtanding of the law, un- 


que un auter ſoit fait parſon de 
meſme Peſgliſe ; et immediat quant 
un auter eft || fait parſon, le Nass- | 
tenement en fait ef: en luy come 


ſucceſſor. . 


1 un parſon d'un eſe liſe devie, Ge, 80 it is. of 2 biſhop, abbot, deane, arch- 
deacon, prebend, vicar, aud of every other ſole corporation or body politike, preſentative, 


elective, or donative, which inheritances put in abeiance are by ſome called 4ereditates ja- 
centes ; and ſome ſay, gue te fee oft cn balaunce, 


till another be made parſon of the 
ſame church; and immediatly 
when another is made parſon, the 
freehold in deed is in him as ſuc- 
ceſſor. 


Bradt. Ji. 1. c. 2. Brit. . 249. 


Sect. 


* et—en, L. and M. and Roh. + Sc. added L. and M. and Roh. + Mes jeo ſuppoſe que ili intenderont per ceux parols, 
in nubibits, Sc. not in L. and M. nor Roh. S8 Ge. added L. and M. and Rok. | /ait not in L. and M. nor Rob. 
q &c. added L. and M. and Roh. 


(x) In the courſe of theſe notes, frequent mention has been made of the neceſſity which there was at the old law, that there 
ſhould always be an immediate tenant of the freehold, and of the reaſons upon which this neceſſity was grounded; but thele 
reaſons did not apply, in the ſame degree, againſt the ſuſpenſion of the izheritarce. Hence, tho* for the reaſons I have mentioned, 
it was an eſtabliſhed maxim, that the freehold never could be in ſuſpenſion, or, as it is generally called, in abeyance, it was ad- 
mitted that the inheritance might. But this ſuſpenſion or abeyance of the inheritance could not but be Mine's foe with a very 
jealous eye; for tho fiefs, in their original conſtitution, were not hereditary ; ſtill, when they had once become hereditary, the conle- 
quences of their becoming ſuch were fo numerous, and affected materially ſo many other parts of the feudal ſyſtem, that, tho' it was always 
admitted that the inheritance might be ſuſpended, it was agreed, that the an” cory of it ſhould be diſcountenanced and diſcouraged as much 
as poſſible, and allowed upon none but the moſt preſſing and urgent occafions, The chief reaſons of the averſion of the old law from the 
fuſde nſion of the inheritance are ſet forth in two late malterly and profound publications, fir William Blackſtone's Argument on the Caſe 
of Perryn and Blake, and Mr. Hargrave's Obfervations on the Rule in Shelley's caſe. —To theſe reaſons the modern law has added her 
— od unremitted odium of every reſtraint upon alienation ; it being clear, that no reſtraint upon the alienation of property would be 
more effectual than the admiſſion of a ſuſpenſion of the inheritance, —T he ſame principles have, in ſome degree, given rife to the well- 
known rule of law, that a preceding eſtate of freehold is indiſpenſably neceſſary for the ſupport of a contingent remainder z and they in- 
fluence, in ſome degree, the doctrines reſpetting the deftrufior of contingent remainders. Mr. Fearne's excellent Eſſay upon theſe ſub- 
jets makes any farther inveſtigation of them here quite unneceſſary : but perhaps the reader will not be diſpleaſed with the — ſhort 
diſcuſſion of a ſubject intimately connected with them — the ſuſpenſion and extinaion of powers, deriving their effect from the ſtatute 
of uſes, or the ſtatute of wills; thoſe powers which are given to mere ſtrangers, that is, to perſons who have neither a preſent nor a 
future eſtate or intereſt in the land, are faid to be collateral to the land; thoſe which are reſerved to a perſon who has either a preſent or 
future eſtate or intereſt in the land, are ſaid to be relating to the land: and thele again are ſubdivided into two claſſos, powers annex d 
to the eſtate in the land, and powers 1 grofs. The former are, where a perſon has an eſtate in the land, and the eſtate to be created by the 

wer is to take effect in poſſeſſion during the continuance of the eſtate to which the power is annexcd : ſuch is the power uſually given 
m ſettlements to tenants for lite, when N in poſſeſſion, to make leaſes. Powers in groſs are, where the perſon to whom they are 
given has an eſtate in the land; but the eſtate to be created under, or by virtue of the power, is not to take its effect till after the deter- 
mination of the eſtate to which it relates: ſuch are the powers uſually inſerted in ſettlements to jointure an after-taken wife.—I, As to the 
powers collateral to the land,—it is ſaid, that a releaſe, fine, feoffment, or common recovery, will uct extinguiſh or deſtroy them. Sce 


ante 


Libz. 


1 TEM, aſcuns per- 
adventure voilent 
arguer et dire, que en- 
tant que un parſon 
ove Paſſent del patron 
et ordinarie, poit gran- 
ter un rent charge 
hors del glebe del par- 
ſonage en fee, et if- 
int charger le glebe 
del parſinage perpe- 
tualment, ergo is ont 
fee ſimple, ou deux on 
un de eux avoit fee 
ſimple * al meins t. A 
ceo poit eftre reſpon- 
due, que il eft princi- 
ple en le ley, que de 
cheſcuns terres il 
ad fee ſimple, &c. en 
aſcun home, ou , au- 
ferment le fee ſimple 
eſt en abeyance ||. Et 
un auter principle eft, 
gue cheſcun terre de 
fee ſimple poit eftre 
charge de un rent- 
charge en fee per un 
Voy ou per auler. 
Et quant tiel rent eſt 
graunt per le fait le 
par ſon, et le patron, 
et Pordinarie, &c, en 
fee, nul avera preju- 
dice qu parde per force 
de tiel grant, forſque 
les & grantors en lour 
ves, of les heres le 
patron, et les ſucceſ- 
ſors del ordinary a- 
pres lour deceaſs, Et 
apres tiel charge, ſi le 


Of Diſcontinuance: 


SeCt. 648. 
ALso, ſome perad - 


venture wil argue 

and ſay, that inaſmuch 
as a parſon with the 
aſſent of the patron 
and ordinary, may 
grant a rent charge 
out of the glebe of 
the parſonage in fee, 
and ſo charge the glebe 
of the parſonage per- 
ge ergo they 
ave a fee ſimple, or 
two or one of them 
have a fee ſimple at the 
leaſt. To this may bee 
anſwered, that it is a 
rinciple in law, that 
of everie land there is 
a fee ſimple, &c. in 
ſome bodie, or other- 
wiſe the fee ſimple is in 
abeyance. And there is 
another principle, that 
every land of fee ſim - 
ple may bee charged 
with a rent charge in 
fee by one way or 
other. And when ſuch 
rent is granted by the 
deed of the parſon, and 
the patron, and ordi- 
narie, &c. in fee, none 
ſhall have prejudice 
or loſſe by force of 
ſuch grant, but the 
grantors in their lives, 
and the heires of the 
patron, and the ſuc- 
ceſſours of the ordina- 
rie after their deceaſe. 


And after ſuch charge 


JL eft un principle 

en la ley, &c. Prin- 
cipium, quod eff quaſi pri num 
caput, from which many caſes 
have their originall or begin- 
_ which 1s fo ſtrong, as it 
ſuffereth no contradiction ; 
and therefore it 1s ſaid in our 
books, that ancient principles 
of the law [a] ought not to be 
diſputed, Contra negantem prin» 
cipia non eft diſputanium. That 
which our author here calleth 
a principle, Se. 3. & go. he 
calleth a maxime. 
Here Littleton in anſwer to 
an objection allcageth two 
principles. Firſt, 

De de cheſcun terre 
1 y ad fee ſimple, Sc. 
This is per/preue verum, and 


needeth no explanation. Se- 
condly, 


Sec. 648. 


(Ant. 10. b.) 


[a] 11. H. 4. 9. 


Sc. 3. & go 


Cheſcun terre de 


fee ſimple poet eſire 


charge en fee per un 
vo ou auter. Hereby it 
appcareth, that albeit the 
right of the fee ſimple be in 
abeyance, yet it may be charg- 
ed by one way or another, 
And to it may be alicned in 
fee, albeit the right of the fee 


(Lampet's caſe 10. Rep. 46. b.) 


be in abeyance, or in conſide- 


ration of law. And herein 
is a diverſitie worthy the ob- 
ſervation to be made, that 
when the right of fee ſimple 
1s perpetually by judgement 
of law in abeyance, without 
any expectation to come in , 
there, he that hath the quali- 
tied fee, concurrentibus hits quæ 
in jure requiruntur, may charge 
or alien it, as in the caſe 
of parſon, vicar, prebend, 
&. But where the fee ſimple 
is in abeyance, and by poſ- 
ſibilitie may every houre 
come in eſſe, there the fee ſim- 
le cannot be charged untill 
it commeth i ee. (1) As if © 
leaſe for life be made, the re- 
mainder to the right he res of 
J. S. the tee ſimple cannot be 
churged 


. 4a 8 744 


(2. Roll. 418, 419.) 


4 Sc. added L. and M. and Roh. | t outerment not in L. and M. nor Roh. 


§ grantors—grantees, L. and M. and Roh. 


* an, L. and M. and Roh. 


Il &c. added 
L. and M. and Roh. 


) On the queſtion, whether the fee ſimple, during the ſuſpence of a contingent remainder, remains in the grantor, or is in abey- 
ance, fee Mr. Fearne's Eſſay on Contingent Remainders, 3d ed. 275 


lat 


ante 268. b. Albanie's caſe, 1, Rep. 110. b. Digges's caſe, 1. Rep. 173. a. Moore 605, The reaſon why a releaſe does not extin- 
guiſh them, is ſaid to be (ante 26 5. b.), that collateral powers are not in the nature ot rights or titles, and cannot therefore, from their 
nature, be releaſed, 2dly, That where powers are given or referved to any perion having any eftate or intereſt either preient or tuture, 
in the land, the exerciſe of theſe powers is conſulered as advantageous to him; and there is no reaſon why he fhould not he allowed to de- 
part with, or exclude himſelſ from the benefit of them: but that, when they are given to rangers, they are intended for the berent of jome | 
third perſon ; and therefore the extinction of them is Tuppoſed to be injurious to ſome perlon intended to be benefited by them. With 
reſpett to their not being deſtroyed by feoffment, fine, or recovery; every man, it is ſaid, is ettopped from clauming any eſtate contrary 
to his own ſeofiment; but if a ſtranger, with a power of revocation, makes a feoffment, levies a fine, or ſuffers a recovery, and atterwards 
revokes, the perlon claiming the eſtate under the revocation is in immediately by, and makes his title numechtately from the original ſettlor 
or deviſor, and not by or from the feoffor, conutor, or recoverer : he is not theretore bound or ellopped by any act of the teotfor, 
conuſor, or recoverec. Thus, by the old law, if chi gue rife deviied that his feofftes ſhoutl ſell lis land, and died, and ys 
leoffees made a feoffment over; vet it was held, that the tcoirees might tell againit their own feoff ment, becauſe the power to 
ſell was merely collateral to the right to the land, and the vendee took nothing by the feoffment. : II. As to powers relating to 
the land. Such of thoſe powers as are in the nature of powers appendant 4 the effate, may, it 15 agreed, be extinguiſhed by 
releaſe, feottment, fine, or common recovery. Theſe powers alſo are liable to be extinguiſhed or ſuſpended by any of the conveyances 
which are {aid not to operate by tran{mutation of the poſſetſion, as bargains and lales, leaſes and relcates, and covenants to ftabd toifed ; 
for whocver has any eſtate in the land, may convey that eftate to another; and it would be unjuſt (hat he ſhould afterwards be admitted 
to avoid, or to do any thing in derogation from his own grant. Any oMNvrance of this nature, therctore, winch carr1gs with it the whole 
of the grantor's eſtate, is a total deſtruction of the pow-1rs appendant to that Hate; and by parity of reaton, any tuch aituraues #3 carries 
with it only a pitt of the eſtate (as a term for years or an eſtate for life), ſulpends, during, the continuance of that eſtate, the exerc ſe of 
the power, or, at leaſt, the eſtate to be raiſed by it; and any fuch affurance, which induces onty 4 charge upon the ettate (45 & grant of A 
rent), neceſſarily ſubje&s the eſtate created by the power to that charge, ich relpeet to loch of the powers relating to land as are laid to 
powers in grois: — As the eſtates raiſed by them do uvt tall N the compauls of the eltate to which they are 149 to relate, thee * 
8 10 


44. E. 3. 21, 22, 
(Plo. Com. 436.) 


Vide Se. 2. Bridge water caſe, iſſue in taille. 


& £9. 


Vide Seft. 593- | 
(Do. and Stud. go. 3.) 
31. E. 1. tit. Grant. go. 
8. R 2. Annuit. 53. 
(2. Cro. 197.) 


(3. Rep. 81.) 


16. E. 3. Annuit. 24. 40. E. g. 90. 


2. E. 3. 27. Reg. 38. 
(Doct. & Stud. gb. b.) 


* parſn not in L. and M. nor Roh. 


and M. nor Roh. 


= 


Cap. XI. 
charged till J. S. be dead. And 
ſo is Littleton to be under- 
ſtood, viz. that either it may 
be charged in præſenti, or in 
Futuro. | 
Cbeſcun terre de fee 
fample. And fo it is of 
lands entailed, for they may 
be charged in fee alſo; tor the 
eſtate taile may be cut off by 
fine or recovery, Alſo the 
eſtate taile may continue, 
and yet tenant in taile may 
lawfully charge the land and 
binde the iſſue in taile. As 
if a diſſeiſor make a gift in 
taile, and the donee in conſi- 
deration of a releaſe by the 
diſſeiſce of all his right to the 
donee, granteth a rent charge 
to the diſſeiſee and his heires, 

roportionable to the value of 
bis right, this ſhall binde the 

Vide Set. 1. 

Bridgewater's caſe ; which 

lands, by the rule of Liitlelon, 

may be charged: and therefore 
if the owner of thoſe thirteene 
acres grant a rent-charge 
out of thoſe thirteene acres 
Feuern, lying in the mea- 
dow of eightie, without men- 
tioning where they lie patti- 
cularly ; there, as the ſtate in 
the land removes, the charge 
ſhall remove alſo. But ſince 
our author wrote, all ecclc- 

Haſticall perſons are diſabled 

to charge in fee any of their 

eceleſiaſticall poſſeſſions, as 
before hath beene ſpoken of at 


large. 
Et quant tiel rent ejt 


grant, Sc. This is an 
excellent interpretation and 
limitation of the ſaid prin- 
ciple, viz, that none ſhall 
have prejudice or lofle by any 
ſuch grant, but ſuch as are 
partie or privie thereunto ; as 
the patron and his heires, 


the ordinary and his ſucceſſors, and the parſon and his ſucceſſors ; which ſucceſſors of the 
parſon are to be preſented by the patron or his heires, and admitted and inſtituted by the 
ordinary or his ſucceflors. The Ekeis to be ſaid of an archdeacon, prebead, vicar, chauntrie 


prieſt, and the like. 


Per le fait le parſon, et patron, et Pordinarie, Sc. Yet if the parſon die, 
and in time of vacation the patron, of the aſſent of the ordinary, or the patron and ordinary 
grant an annuitie or rent-charge out of the glebe, this ſhall (as hath beene ſaid) binde the ſuc- 


cceding parſons for ever, 


If there be parſon, patron, and ordinary, and the parſon by the ordinance and — 


1 


+ Sc. added L. and M. 


Of Diſcontinuance. 


par ſon de vie, ſon ſuc- 
cefſour ne poit vener 
a le dit ęſgliſe de ęſtre 
parſon de meſme le 
eſghſe per la ty, 
forſque per preſent- 
ment patron, ef 
admiſſion et inſtitution 
del ordinarie. ＋ Et 
pur cel cauſe il co- 
vient que le ſuccęſ- 
for ſoy teigne con- 
tent, et agree de cep 
pu fon patron et 
'ordinarie loyalment 
feſoyent adevant, &c. 
Mes ceo neſt progſe 
que le fee fimple, &c. 


7 en le patron et 
ordinarie, ou en aſ- 
cun de eux, Sc. Mes 
la cauſe que tiel grant 
de rent-charge | eſt 
bone, eſt, pur ceo que 
ceux queux averont 
mtereſt, &c. en la dit 
eſgliſe, ſcilicet, le pa- 
tron ſolongue la ley 
temporal, et Jordi- 
narie ſolongue la ley 
ſpiritual, fueront aſ- 
ſentus, ou parties a tiel 
charge, &c. Et ceo 
ſemble eftre la verie 
cauſe que tiel glebe 
Poit ee charge en 
perpetuitie, c. 


nd Roa. 


1 Sc. added L. and M. and Roh. 


Sect, 648. 
if-the parfon die, his 


ſucceſſor cannot come 
to the ſayd church to 
be parſon of the ſame 
by the law, but by 
the preſentment of 
the patron, and ad- 
miſſion and inſtitution 
of the ordinarie. And 
for this cauſe the ſuc- 
ceſſour ought to hold 
hunſelfe content, and 
agree to that which his 
patron and the ordi- 
narie have lawfull 
done before, &c. But 
this is no proofe that 
the fee ſimple, &c. is 
in the patron and the 
ordinarie, or in either 
of them, &c. But the 
cauſe that ſuch graunt 
of rent-chargeisgood, 
is, for that they who 
have the intereſt, &c. 
in the ſayd church, 
viz. the patron accor- 
ding to the law tem- 
porall, and the ordi- 
narie according to the 
law ſpiritual, were aſ- 
ſenting, or parties to 
ſuch charge, &c. And 
this ſeemeth to be the 
true caufe why ſuch 
glebe may be charged 
in perpetuitie, &c. 


Sc. not in L. 


„— 


not ſeem to be any reaſon why any alteration in that eſtate ſtiould affect them. Hence, if tenant for life, with a power to jointure an 
after-taken wife, conveys a life eſtate by bargain and ſale, leaſe and releaſe, or covenant to ſtand ſeiſed, this conveyance will not affect 
the power of making a jointure. If he even makes a eonveyance in fee by any ef theſe aſſurances, as it is not their operation to p-ſs 4 
greater eſtate than the grantor has a right to convey, the power in groſs is not affected by it; but if he conveys by fine, feoffment, or re- 
covery, as theſe aFurances-not only pats the eftate of the grantor, but convey a tortious fee, they neceſſarily diſturb the whole inheritance, 
end conſequently diveſt the ſeiſin, out of which the uſes to be created by the power are to be fed. They therefore operate in extinction of 
the power. A. power in groſs may alſo be releaſed to any of thoſe in remainder. —And if the whole fee is in the terre-tenant, ſubject to the 
power; as where an eſtate is limited to A. for life, remainder to ſuch uſes as he ſhall by deed or will appoint, remainder to A. in fee; there if 
A. conveys the whole fee by leaſe and releaſe, his | rang of appointment, notwithſtanding it is inthe nature of a power in grols, is totally ex- 
tinguiſhed. See Ca- Temp. Talbot 41.—It ſhould be obferved, that in mentioning above the effect of a feoffment, fine, or common recovery, 
the expreſſion is, that powers may be extinguiſhed by thoſe conveyances, But it is not intended to imply, either with reſpect to powers collate- 
ral or powers relating to the lands, that thoſe conveyances neceflarily and unavoidably extinguiſh the powers in all cates, In tome caſes the 
do not. Thus, in the carl of Leiceſte's caſe, 1 Vent. 278, A. being tenant for life, with power to revoke by decd or will, executed a deed, 
whereby he covenanted to levy a fine to ſeveral uſes, and afterwards levied à fine accordingly ; it was held, that the deed and fine (taken 
together) were a Hay execution of the power, and not an extinction of it. Afterward:, in Herring v. Brown, Carth. 22. 1 Vent. 368. 371- 
Skin. 35. 184. where A. being tenant for life, with power of revocation, levied a fine, and afterwards declared the uſes, it was conten dc, 
that the fine was an extindtion of the power; and to diſtinguiſh that caſe from the earl of Leiceſter's cafe, it was ſaid, that in the former 
caſe the deed preceded, in the latter it was ſubſequent to the fine, In the former cale it was ſaid, the power was e2x*cuted, and an eſtate 
created by the deed, fo that no ettate remained forteitable by the fine; but that, in the latter caſe, the fine being tult levied, was ip/o /utto 
a forteiture of the eſtate, and the ſubſequent deed could not, by any intendmeut of law, revive the power, "Fulrec judges againſt one, in 
the king's-bench, were of this opinlon. But error was afterwards brought in the exchequer-chamber to reverſe their judgment; and it 
was accordingly reverſed, by five judges againſt two, on the ground, that the fine and the ſubſequent deed, declaring the uſes thereot, 
were but one and the ſame couvcyance.— Thelc caſes thew, that where a perſon is tenant for lite, with a general power of revocation, a fine 
and a deed, declaring the uſes of it, will be conitrued as a good excrciſe of the power. The principles of thele caſes may be extended 
much farther in argument; but it is by no means adviſeable to do it in practice. In Carthew 23, it is expretsly ſaid, that if an eitate 18 
granted to one for life, who afterwards levies a fine fr conuzance de droit, and declares the uſes to himſelf tar lite, remainder in ice to 
the grantor or leſſor, this is a forfeiture, notwithſtanding the declaration of the ule, 


of the ordinaric grant an gnnuitie to another, having guid pro quo in conſideration thereof, 6. E. 3. 4. 35. 7. E. 8. 40, 41 
rhis ſhall binde the ſucceſſor of the parſon, without the conſent of the patron. F. N. B. 17 E. g. 3a. 

A church parochiall may be donative and exempt from all ordinarie juriſdiction, and the * SY b. 11 H. 4. 6B, 
incumbent may-reſigne to the patron, and not to the ordinarie; neither can the ordinarie Vi. $3 3 530. 11 E. g. 
viſit, but the patron by commiſſioners to be appointed by him. And by Littleton's rule, the Jur. vir. 3. 8. Aff. 29. gt. 
patron and incumbent may charge the glebe; and albeit it be donative by a layman, yet 13. Aff. a. 
mere laicus is not capable of it, but an able clerke infra ſacros ordines is; for albeit hee come 
in by lay donation, and not by admiſſion or inſtitution, yet his function is ſpirituall: and if 4 = 3. Quer. Imp. 18g. 
ſuch a clerke donative be diſturbed, the patron ſhall have a guare impedit of this church do- , N. B24 54 14 _ 6 nds 
native, and the writ ſhall ſay, quid permittat ipſum praſentare ad eccleſiam, &c. and declare N. B. 33. c. 16. c. 3. Bre. 660. 
the ſpeciall matter in his declaration. And fo it is of a prebend, chantery, chappell, dona- 13 E. 4. 3. 6. H. . 14. 
tive, and the like; and no laps ſhall incurre to the ordinary, except it be ſo ſpecially pro- 
vided in the foundation. But if the patron of ſuch a church, chantery, chappell, 8c. do- Vid. Sed. g3o. 
native, doth once preſent to the ordinarie, and his clerke is admitted and inftituted, it is now 22 H. 6. 46. F. N. B. 2. c. | 
become preſentable, and never ſhall be donative after, and then laps ſhall incurre to the 2 MESS, = ht L MAC ate 3 3 
ordinary, as it ſhall of other benefices preſentable. But a preſentation to ſuch a donative 11 © = e e rn. 4H, 
5 ˖ N f ; . Hil. 1. Jac..coram Reg. rot. 601. * Z-, . 
by a ſtranger, and admiffion and inſtitution thereupon, is meerely void. And all this was inter Wil. Fairchild, pl. & Wil. 35 Iu, FFT 
reſolved by the whole court of king's bench, for the rectorie parochiall donative of Saint Gayer def. in Treſpas. FE avs on g. 2 Y 
Burian in the countie of Cornewall, .7<« . Bf . FEA PR EE p Av oe 3 2 . feet. . Ae fe Gn fe 

It appeareth by our bookes, afl Hy divers acts of Fee. rae T the firſt all the 4p . 5 — xy . 1 | 
biſhopricks in England were of the king's foundation, and donative per traditionem baculi, . \ Sg pa 9 1 „ ee 2 
(d] the crofter, which was the paſtorall ftaffe, & annuli, the ring whereby hee was In, 
married to the church. And king Henry the firſt being requeſted by the biſhop of Rome to 
make them elective, refuſed it: but king John by his charter bearing date quinto uni, WEE 
anno docimo ſiptime, granted that the biſhopricks ſhould be eligible. If the king doth found F. N. B. 35. E. 42. A. B. 
a church, hofpitall, or free chappell donative, he may exempt the ſame from ordinarie 377 E. #7 85. * - 29. 
Juriſdiction, and then his chancellor ſhall vifit the ſame. Nay, if the king doe found the Sig Bac. 11. b. 1. 5. 1 Fg 
ſame without any ſpeciall exemption, the ordinarie is not, but the king's chancellor, to viſit 6. E. 3. Briefe 660. 21. E. g. 60. 
the ſame. Now as the king may create donatives exempt from the viſitation of the ordi- Regiltr. yo. Dyer. 10 Eli. f. 273. 
narie, ſo he may by his charter licence any ſubject to found ſuch a church or chappell, and 14, El. ca. 5. 2 HL. + &% 
to ordaine that it ſhall be donative, and not preſentable, and to be viſited by the founder, 


and not by the ordinarie. And thus beganne donativcs in England, whereof common per- (F. N. B. 33. a.) 
{ous were patrons. | 


Ordmarie. Ordinarius is hee that hath ordinarie juriſdiction in cauſes ecclefiaſticall, ( Rep. 39, 4 ta. 238. 
immediate to the king and his courts of common law, for the better execution of juſtice, 32 


2 0 9 © * * 0 x L t. 96. a.) 
Ls oo. biſhop or any other that hath exempt and immediate juriſdiction in cauſes cccle- 
faſt Call. 


Ley temporel. Which conſiſteth of three x rts, viz. Firſt, on the common law, (Ant. 130, 115. b.) 
expreſſed in our bookes of law, and judiciall records. Secondly, on ſtatutes contained in 
acts and records of parliament. And thirdly, on civſtomes grounded upon reaſon, and 


uſed time out of minde ; and the conſtruction and determination of theſe doe belong to the 
zudges of the realme. 


ſpiritual, Sc. That is; the eceleſiaſticall lawes allowed by the lawes of / Rep. 5 

1 EIA. . 4 -— (36. Rep» 98} - 
this realme, viz. which are not againſt the common law (whereof the king's prerogative The Statute of 25H.8.c. 19. 
is a principall part) nor againſt the ſtatutes and cuſtomes of the realme; and regularly ac- 33 H.6. 34. 32. H. 6.28. 
cording to ſuch eceleſiaſticall lawes, the ordinarie and other ecclefiaſticall judges doe pro- 

ceed in caufes within their conuſance. And this juriſdiction was ſo bounded by the antient 

common lawes of the realme, and ſo declared by act of parliament: 


| Admiſſion S inſlitution. In rietie of ſpeech, admiſſion is, when the bi. 
Mop upon examination admitteth him to be able, and ſaith, Admitto te habilem, [d] Inftitu- C4] Lib. 4. f. 15 & 
tion is, when the biſhop ſaith, Inftituo te rectorem talis eccleſice cum curd animarum, & arcipe vi 6.f. 25 Lib. . 26. 
curam tuam & mam le] But ſometimes in a more large ſenſe, aduiſſus doth include inflitu- le] W. 2. cap. Z. 23. E. 1. 
rus alſo; cujus preſentatus fit admiſſus, (i. e.) inſtitutus. And it is to be obſerved, that in- 
Aitution is a gvod plenartie againſt a common perſon (but not againſt the king, unleſſe he 
be inducted) ; and that is the cauſe that regularly plenartie ſhall be tried by the biſhop, be- 
caule the church is full by inſtitution, which is a ſpirituall act; but void or not void ſha!l be | 
tried by the common law. Glanvill lib, 13. c. 18, 19. 20. 
At the common law, if an eſtranger had preſented his clerke, and he had beene admitted "args 9 clave 
and inſtituted to a church, whereof any ſubject had beene lawfull patron, the patron had Pet lib. C. 1!“ rn 


: k k l Flet. lib. 5. c. 11. 16. 17. 
no other remedy to recover his advowſon, but a writ of right of advowſon, wherein the Brit. f. 222, 223, * | 
incumbeur 


»*n fo oy 


22. H. 6. 27. 38. E. 3. 4 


Lib. 3. Cap. 11. Of Diſcontinuance. Sec. 648. 


6. E. 3. 28. 39. 82, 39. E. 3. 24 incumbent was not to be removed : and fo it was at the common law, if an uſurpation had 
43. E. 3-25- 46. E. 3. beene had upon an infant or feme covert, having an advowſon by diſcent, or upon tenant 
4 =o 39, i E. a. for life, &c. the infant, feme covert, and he in the reverſion were driven to their writ of 
2 ud A. "py right of advowſon; for at the common law, if the church were once full, the incumbent 
| could not be removed, and plenartie generally was a good plea in a quare impedit, or afliſe 
of darreine preſentment 3 and the reaſon of this was, to the intent that the incumbent micht 
r intend and applie himſelfe to his ſpirituall charge. And ſecondly, the law intended 
that the biſhop that had cure of ſoules within his dioceſſe, would admit and inſtitute an able 
man for the diſcharge of his dutie and his owne ; and that the biſhop would doe right to eve 
patron within his dioceſſe. But at the common law, if any had uſurped upon the king, 
and his preſentee had beenc admitted, inſtituted, and inducted, (for without induction the 
. 5 church had not beene full againſt the king) the king might have removed him by guare 
F. N. B. 36. k. 143. 2. :  *mpedit, and beene reſtored to his preſentation ; for therein he hath a prerogative, quod nullum 
95+ E. g. ca. J- 13. R. 2. ca. 1. fempus occurrit regi; but he could not preſent, for the pleqartie barred him of that; neither 
4. H. 4. ca. 21, 1. H. fol. 19. could he remove him any way but by action, to the end the church might be the more quiet 
[*] Li. 6. fol. 31. Li. 7. fo. 19. in the meane time. [*] Neither did the king recover dammages in his quare impedit at the 
3. H. 6. Dam. 17. 34 H. 6. 28. common law. But the ſaid ſtatute [a] hath altered the common law in the caſes 


. (5. Rep. 57.97- Lib. 6. 49, 30. b. 
6. Rep. Green's Caſe, 
2. Cro. 388. F. N. B. 33 b.) 


| mme | oreſaid ; as 
as - 3. A 9. namely, Quoad hoc, quod fi pars rea accipiat de plenitudine eccleſice per ſuam propriam pre entatio- 
2 cg 4 'r ug © & 1s nem, 8 illam plenitudinem remaneat loquela, dummodo breve infra tempus ſemeſire impe- 
[a] W. a. ca. 5. 13. E. 1. tretur, Sc. and alſo hath provided remedy in the other caſes, as by the ſai 


n ane . : appeareth. 
[21 46. E. 3- 35+ 38. E. g. 4. [ $1] And if the king doe preſent to a church, and his clerke is admitted and 1 — 
yet 


25. E. 3. 47. 1. El. Dy. 292. efore induction the king may repeale and revoke his preſentation. But regularly no 


Reg. 302, &c. 18. El. Dy. 348- man can be put out of poſſeſſion of his advowſon, but by admiſſion and inſtitution upon an 
14. E. 4.2. 7. H. 4. 32. 31. E. 1. 


ö uſurpation by a preſentation to the church, cum aliquis jus præſentandi non habens præſenta- 
8775.15 6 — . werit, Ec. and not by collation of the biſhop : [+] and ran if the biſhop collar 
„r oa phe 2542224; Without title, and his clerke is inducted, this ſhall not put the rightfull patron out of poſ- 
r 2 . 22 . ſeſſion; for it ſhall be taken to be only proviſionally. made for celebration of divine ſervice 
EAMG An 9 ne TH IA 5 50.2.) untill the patron doe preſent; and therefore he is not driven to his guare impedit, or aſſiſe 
Pa fem £2 F 4 e of darreine preſentment, in that caſe; but an uſurpation by collation ſhall take away the 
2 22 ey td, : hen re right of collation that is in another. (1). 77” 1 | | 
ay of ee” , i is to be obſerved, that an uſurpation upon a preſentation ſhall not only put ovt of 
eee r poſſeſſion him that hath right of preſentation, but right of coll tion alſo. Therefore at this 
9. H. 6. 32. & 56. 19 1.6 68. day the incumbent ſhall be removed in a yore impedit, or aſſiſe of darreine preſentment, if 

there be not a plenartie b fix moneths before the z2fe of the writ ; but then the incumbent 

(7. Rep..27. Cro. Car. 24. muſt be named in the writ, or elſe he ſhall never be removed :; yet at the common law, if 

Do. & Stud. 11. b. Lib. 6. 51. the ordinary refuſed to admit and inſtitute the clerke of the patron, or when any diſturbed 

Ant. 17. b.) him to — ſo as he could not preferre his clerke, he might have his gzare impedit, or 

aſſiſe de darreine preſentment ; and if the church were not full, have a writ to the biſhop to 

admit his clerke: but ſo odious was fymonie in the eye of the common lair, that before the 

ſtatute of W. 2. he recovered no dammages. At the common law, if hanging the guare in- 

pedit againſt the ordinary for refuling of his clerke, and before the church were full, the 

patron brought a gare impedit againſt the biſhop, and hanging the ſuit, the biſhop admit 

and inftitute a clerke at the preſentation of another, in this cafe if judgement be given for 

I the patron againſt the biſhop, the patron ſhall have a writ to the biſhop; and remove the in- 

cumbent that came in pendente lite by uſurpation, for pendente lite nihil innovetur, and there- 

Lo fore at the common law it was good policie to bring the guare impe.!it againſt the biſhop as 

(10. Rep. 523. 5. Rep. 102. ſpeedily as might be. And it is to be obſerved, that albeit the clerke that comes in pendentg 


6. Rep. 51. Hub. 201. lite, by uſurpation, Nall be removed; yet if the rightfull patron, being a ſtranger to the 


„ RY writ, preſent pendente lite, and his clerke is adinitted and inſtituted, he ſhall not be removed; 
zo. Z. 3. Eneumbent 10. for elſe by the bringing of ſuch quatre impedit againſt the ordinary, the rightfull patron might 


21. . 7.8. a. & b. 9. Eliz. be defeated of his preſentation : and therefore ever after the ſtatute of m. 2. among lt 
Dyer. 260. F. N. B. 32. other things it was enquired «v %, if the church were full, and cf whoſe preſentation, 


14. H. 8. 31. 19. 5 2: &c. and if the plaintite ſhould have a writ to the biſhop, and his clerke admitted, (as in moſt 
* 7 1 caſes hee ought) yet may the righttvll incumbent have his remedie by law, 


30. E. g. tit. Quar, imp. Stath. And as it was good N (4s hath, beene ſaid) to bring a guafe initedit as ſpeedily as 
46. E. 3. 13. 9. II. 6. 33. 56. might be againſt the biſhop, 1o it is good polieie at this day to name the biſhop in the gare 
29. H. 6. 68. L. 5. E. 4. 113. rmpedit, for then he Mall not preſent by laps. But ſceing the biſhop ſhall not preſent by laps 
9. E. 4. 30. becauſe he is named in the writ, what then, after that the time be devolved to the metropo- 
Fg litan, ſhall not he preſent bv laps, becauſe he is not named? To this it is anſwered, that 

he ſhal not in that caſe preſent by laps tor the metropolitan ſhal never preſent or collate by 


11. H. 4. 80. laps after fix woneths, but when the immediate ordinary might have collated by laps within 
(Hob. 54) the lix moneths, and had turcealed his time, And ſo it is if the time bedevolved to the king 
| for 


(1) V. fiat. 7. Ann. c. 18. 


Lib. 3. 


JTEM, ſi tenant en 
taile ad iſſue et 
ſoit diſeiſie, et puis 
il releſſa per ſon fait 
tout fon droit a le diſ- 
ſeifor : en ceſt caſe nul 
droit de taile poit 
eftre en le tenant en 
taile, pur ceo que if 
avoit releas tout ſon 
droit. Et nul droit 
poit eſtre en [iſſue en 
le taile durant le vie 
\fon pere. Et tiel droit 
del enheritance en le 
taile n'eſt pas tout 
cuſterment expire per 
force de tiel releas, 
Sc. Ergo, il covient 
gue tiel droit demurt 
en abeiance , ut ſu- 
pra, durant la vie le 
tenant en taile que 
reliſſa, Sc. et apres 
zan deceaſe donque 6ſt 
riel droit maintenant 


en fon ſue en fait, 
Sc. 
Sect, 


N meſme le ma- 
ner eſt, lou te- 
nant en laile gran- 
ta tout jon cſtate a 
un auter z en ceſt cas 
le grauntee nad eſtate 


Jorſque pur terme de 


Sect. 649. 


LSO, if tenant in 
tayle hath iflue 
and is difleiſed, and af- 
ter he releaſeth by his 
deed all his right to 
the diſſeiſor: in this 
caſe no right of taile 
can be in the tenant in 
taile, becauſe hee hath 
releaſed all his right. 
And no right can bee 
in the iſſue in taile 
during the life of his 
father. And ſuch right 
of the inheritance in 
the taile is not altoge- 
ther expired by force 
of ſuch releaſe, &c. 
Ergo, it muſt needs be 
that ſuch right re- 
maine in abeiance, 2. 
ſupra, during the life 
of tenant in taile that 
releaſeth, &c. and af- 
ter his deceaſe ſuch 
right preſently is in 
his iſſue in deed, &c. 


650. 
IN the ſame manner 
it is, where tenant in 
taile grant all his eſtate 
to another; in this 
caſe the grantee hath 
no eſtate but for terme 
of life of the tenant 


Of Diſcontinuance. Sect. 649, 650. 


for the firſt ſtep or beginning faileth ; and in humane things, Quod non habet principium, non 
habet fim. And all theſe points were reſolved [*] in a writ of error brought by Richard 
biſhop of London and John Lan. after againſt Anthony Lowe upon a judgement given againſt 
them in a gte impedit in the common-place for the church of Winbiſhe, But now let us 
heare what our author will ſay unto us. 


ITTLE TON having de- 


clared where a fee is i 5 + 
abeyance, and where a free- 7 


hold and fee is in abeyance 
by act in law, and where a 
fee that is in abeyance may 
be charged ; here he putteth 
two caſes where a right of an 
eſtate taille may be in abey- 
ance by the act of the partie, 
which are ſo cleere and evi- 
dent, as there needs no further 


proote or argument, than Lzt- 


tleton hath juſtly and artifi- 


cially made, albeit ſome objec- 


tions of no weight have beene. 
made againſt it. If tenant in 


tuile of lands holden of the ( 


king be attainted of felonie, 
and the king after office ſeiſ- 
eth the ſame, the eſtate taile is 
in abeyance, there ſaid to be in 


ſuſpence. 
Grant ſon eſtate, 
concedit flatum ſuum. 


State or eſtate ſignifieth ſuch 
inheritance, freehold terme 
for yeares, tenancie by ſta- 
tute merchant, ſtaple, elegit, or 
the like, as any man hath in 
lands or tenements, &, And 
by the grant of his eſtate, &c. 
as much as he can grant ſhill 
paſle, as here by Litileton's caſe 
appeareth. Tenant for life, the 
remainder in taile, the remain- 
der to the right heires of te- 
nant for life, tenant for life 


grant totum ftatum ſuum to a. 


man and his heires, both eſtates 
doe palle, 


Rig ht, Jus, five refum, 
(v/hich Littleton often uſeth) 
ſignifieth properly, and ſpe- 
cially in writs and plead- 
ings, When an eſtate is turned 
to a right, as by diſcontinq- 
ance, diſſeiſin, &c. where it 
ſhall bee ſaid, quod jus de- 
ſcendit et non terra, But 
(Right) doth alſo include the 

- - eſtate 


#* &c. added L. and M. and Roh, 


8 O 


(Cro. Car. 427, 8, 9. 
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[2] Mich. g. Jacobi, 


6. Rep. 48. b. 2s Cro. 92.) 


(Hob. 338.) . - : * 12 —— 2 ; 


> #* 2 of 


ye — . 5 2 — 
5 5 F . — 
2 Nga Ke 147 
1 * ., ＋ qr, E LH - 7 * 
- £/ 4 * 


C MA 17> for JE Ce 
Fl. Com. fol. 562, 563. In Wal 
lingham's caſe. 14. E. 3, Diſ- 
Colt, 3. 


Ant, 217. 2. Dyer 51. 2.) 


19. H. 6. 60. 29. Aff. p. W 
2 caſe, ubi ſupra. 

nt. 263. b. 299+ b. 331. as 
342. b.) 


Vide Sect. 63. 524, 525, 326. 
4. E. 3. 10. 14. Aff. 28. | 
43. All. 8. 5. H. 7. 30. 


LED A. 28. 44 k. 3 20. , Fi. 


(Pio. 484. 


20. I. 6. 9. 


Lib. 3 . 
Vide Sect. 465. Pl. Com. 484. 


Lib. 8. fol. 153. Altham's caſe. 
39- H. 6. 38. 


6. Cro. 429.) 


[4] W. 2. Cap. 9. . 
L Com. 484. & 487. b.) 


Vid. Sect. 429. 659, &c- 
(Polt. 347. b.) 


n 
Altham's caſe ubi ſupra. 


Pl. Com. fol. 374. in ſeignior 
Zouche's caſe; & fol. 487. & 448- 
in Nichol's caſe. 


23. H. 8. taile Br. 32. 25. H. 8. 
Grant. Br. 130. Vide 16. Eliz. 
Dier g25- b. Titulum. 


43. AM. p. 13. 41. E. 3 tit. 
Waſte 83. 11. H. 4. 67. 

23. H. 7. 10. Pl. Com. 48 2. per 
Dier. 27. H. 8. 20. 


42. E. 3. 23. 


F. N. B. 60. H. 41 E. 3. 
Walte 83. 42+ E. 3 18. 


Cap. 11. 


eſtate in efſe in conveyances ; 
and therefore if tenant in fee 
— make a leaſe for yeares, 
and releaſe all his right in the 
land to the lefſee and his 
heires, the whole eſtate in ſee 
ſimple paſſeth. | 
And ſo commonly in fines, 
the right of the land includ- 
eth and paſſeth the ſtate of the 
land; as A. cognovit tenementa 
redifla efſe jus ipſius B. Sc. 
Aud the 2. 4 ſaith, 
Jus ſuum defendere (which is) 
flatum ſuum. And note that 
there is jus recuperandi, jus 
intrandi, jus habendi, jus reti- 
nendi, jus percipicndi, jus poſſi- 
dendi. | 
Title, properly, (as ſome 
fay) is, when a man hath a 
lawfull cauſe of entry into 
lands whereof another is ſeiſ- 
ed, for the which hee can 
have no action, as title of 
condition, title of mortmaine, 
&c., But legally this word 
(Title) —..— a right alſo, 
as you ſhall perceive in many 
laces in Littleton : and title 
is the more generall word; for 
every right 1s a title, but ever 


— 


ne or by feoffment, &c. 
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vie del tenant en le 
taile, et le reverſion 
de le taile n'eſt pas en 
le tenant en taile, pur 
ces que il avoit graunt 
tout ſon eftate et fon 
droit, &c. Et ſi le te- 


nant a que le graunt 


fuit fait fiſt waſt, le 


tenant en le taile ne 
unque avera briefe de 
wal, pur ceo que nul 
reverſion eft en tuy. 
Mes le reverſion et 
le enheritance de le 
taile, durant le vie le 
tenant en le taile, eſt 
en abetance, ceſtuſca- 
voir, tantſolement en 
le remembrance, con- 


fideration, et intelli- 


gence de la ley *. 


Sect. 6 g 0. 


in taile, and the re- 
verſion of the taile is 
not in the tenant in 
taile, becauſe he hath 
granted all his eſtate 
and his right, &c, 
And if the tenant to 
whom the grant was 
made make watte, the 
tenant in taile ſhall 
not have a writ of 
waſte, for that no re- 
verſion is in him. But 
the reverſion and in- 
heritance of the taile, 
during the life of the 
tenant in taile, is in 
abeiance, that is to 
fay, only in the re- 
membrance, conſide- 
ration, and intelli- 
gence of the law. 


title is not ſuch a right for which an action lieth; and therefore Titulus gi juſia cauſa prſidends 
od noſ rum eff, and fignifieth the meanes whereby a man commeth to lard, as his titſe is by 
5 And when the plaintite in athſe maketh himſelfe a title, the te- 


nant may ſay, Yeniat afſiſa ſuper titulum ; which is as much to ſ+y, as u on the title which the 
laintife hath made by that particular conveyance, Er dicitur titulus & twendo, becauſe by it he 
oldeth and defendeth his land; and as by a releaſe of a right a title is releaſed, ſo by releaſe 
df a title a right is releaſed alſo, See moie hereof in Vi] rt and Brooke,” Abridgements 


in the title of Title, 


Inter eſt Intereſſe is vulgarly taken for a terme or chattle reall, and more particularly 


for a future tearme; in which cafe it is ſaid in pleading, that he is poſſeſſed de intereſſi termini. 
But ex vi termini, in legall underſtanding, it extendeth to eſtates, rights, and titles, that a 
man hath of, in, to, or out of lands; for he is truly faid to have an iatereſt in them: and by 
the grant of totum interefſe ſuum in ſuch lands, as well reveritons as poſſeſſions in fee timple 
ſball paſſe. And all theſe words RP ſpoken are #omina collectiva; for by the grant of 
totum flatum ſuum in lands, all his eſtates therein paſſe. E fic de caterise 


Ne ungques avera briefe de 204, e, Sc. So it is if tenant for life be, the re- 
mainder in taile, and he in the remainder releaſe to the tenant for life, all his right and ſtate th 
the land. Hereby it is ſaid in our bookes, that the eſtate of the leflce is not ivlarged, but the 
releaſe ſerveth to this purpoſe, to put the eſtate tails into abeyance, ſo as after that he in 
the remainder cannot have an action of waſte ; yet in that caſe (faving reformation) the leſſee 
for life hath an eſtate for the life of tenant in taile expectant upon his owne life. Bur if te- 
nant in fee releaſe to his tenant for lite all his right, yet he ſhall have an action of waſte; 


And if tenant in taile make a leaſe for his owne life, he ſhall have au actian of waſte. 


# &c. added in L. and M. and Rot: 


Sect; 
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Sect. 65 1. 


ITEM. ff un eveſque alien ter- 

res que ſont parcel de ſon eveſ- 
query et devie, ceo oft un diſconti- 
nuance a ſon ſucceſſor, pur ceo que 
il ne poit enter, mes oft mis a. ſon 
brizfe de ingreſſu ſine aſſenſu ca- 
pituli. 


ALS O, if a biſhop alien lands 

which are parcell of his bi- 
ſhopricke and die, this is a diſ- 
continuance to his ſucceſſor, be- 
cauſe he cannot enter, but is put 


to his writ of de ingreſſu ſine aſ= 


(Ant. 342. 2. F. N. B. 194.) 


ſenſu capituli. 


Of this ſufficient hath beene ſaid (how the law ſtandeth at this day) before in this Chapter, 


Sect. 


JTEM, fiun dean alien terres 

* queux il ad en droit de luy et 
ſon chapiter, et moruſt, ſon ſuccęſ- 
for poit enter. I Mes ft le deane 
eſe fole ſciſie come en droit ſon dean- 
ry, donque ſon alienation eft diſ- 
continuance a ſon ſucceſſor, come eſt 
dit adevant. 


H 


owne words are plaine and evident, 


Sect. 65 3. 


JTEM, peradventure eſcuns 


voilont arguer et dire, que fi 
un abbe et . fon covent ſont ſeijies 


en lour aemeſne come de fee de cer= 
tame terres a eu et à lour ſuc- 


ce/jors, Ec. et Fabbe ſans aſſent 


de ſon covent alien meſmes les ter- 


res a un auter et devie, ceo eſt 
un diſcontinuance a ſon ſucceſſor, 


&c. 


ER EOF alſo that which was neceſſary is before ſaid in this Chapter, and Lit/leton's 


652. 


LS O, if a deane alien lands 
which he hath in right of 
him and his chapter, and dieth, 
his ſucceſſor may enter. But if 
the deane bee ſole ſeiſed as in 
right of his deanry, then his ali- 
enation 1s a diſcontinuance to his 
ſucceſſor, as is ſaid before. 


(Ant. 342. 2.) 


22.E.4. tit. Feoment,&Faits,29; 
21. E. 4+ 85, 86, 


| 
. 
1 
* 
i 


LS O, peradventure ſome will 

argue and ſay, that if an abbot 
and his covent bee ſeiſed in their 
demeſne as of fee of certaine 
lands to them and to their ſuc- 
ceſſors, &c. and the abbot with- 
out the aſſent of his covent alien 
the ſame lands to another and die; 
this 1s a diſcontinuance to his | 
ſucceſſor, &c. | jd 


Sect. 654. 


PER meſine reaſon ils voilent 

dire, que lou un dean || en 
chapter ſont ſeifies de certain ter- 
re a eux et a lour ſucceſſors, ft le 
deane alicn meſme la terre, &c. 


BY the fame reaſon they will 
ſay, that where a deane and 


yay el are ſeiſed 


of certaine 


lands to them and their ſucceſſors, 
if the deane alien the ſame lands; 
ceo 


* queux il ad en droit de luy et ſon chapter, Parcel de ſin deanrie, L. and M. and Roh. 


| M-s poit aver bricfe de ingre{ fine afſenſu epiſcopi et capituli, Tc added L. 2nd M. and Roh. and MSS. 


I. and M. and Roh- 


+ ve added L. and M. and Roli. 


ll 6626 le; 


Lib. 3. 


(Ant. 348. 2.) 


* dites added L. and M. and Roh. 
c. added L. and M. and Roh. 
** &c, net in L. and M. nor Reh. 


ceo ſerroit un diſcontinuance a ſon 
ſucceſſor, iſint que ſon ſucceſſor 
ne poit enter, &c. A ceo poit 
eftre reſpondue, que il y ad grand 
diverſitie perenter les * deux ca- 


fes. 


Sect. 
AR quant un abbe et le covent 
ant ſeifies +, uncore gilt ſont 


diſſeifie, Iabbe avera afſiſe en ſon 


noſme demeſne, ſans naſiner le co- 
vent, | &c. Et ji aſcun voile 


fuer præcipe quod reddat, &c. 


de meſmes les terres quant us fue- 
ront en le maine I abbe et covent, 
il covient que tiel action real ſoit 


Sue envers Pabbe ſolement ſans 


noſme la covent ||, pur ceo que 
touts ſont morts perſons en la ley, 


forſque Iabbe que eft le ſoveraigne, 


Sc. Et ceo eff per cauſe del 


ſeveraigntie\; car auterment il 


ferroit forſque come ¶ un de 


les auters moignes de le Covent, 


Se. 


&c. this ſhall be a diſcontinuance 
to his ſucceſſor, ſo as his ſucceſſor 
cannot enter, &c. To this it may 
be anſwered, that there is a great 
diverſitie betweene theſe two 
caſes, 


055, 
FO R when an abbot and the 
covent are ſeiſed, yet if the 

bee difleiſed, the abbot ſhall have 
an aſſiſe in his owne name, with- 
out naming the covent, &c. And 
if any will ſue a præcipe gudd red- 
dat, Sc. of the ſame lands when 
they were in the hands of the 
abbot and covent, it behoveth 
that ſuch action reall be ſued 
againſt the abbot only without 
naming the covent, becauſe they 
are all dead perſonsinlaw, but the 
abbot who is the ſoveraigne, &c, 
And this is by reaſon of the ſove- 
raignty ; for otherwiſe he ſhould 
bee butas one of the other monkes 
of the covent, &c. 


Sect. 656. 


MES un dean et le chapter ne 

font morts perſons en la ley, 
Sc. car cheſcun de eux poit aver 
action per ſoy en divers caſes. Et 
de tiels terres ou tenements que 
le deane et chapter ont en com- 
mon, &c. Hils ſoient diſſetſies, 
le deane et chapter averont un 
afſiſe, et nemy le deane ſole, 
** Se. Et ft auter voile aver 
action real de tiels terres ou le- 


nements envers le drane, Sc. il 


covient de ſuer envers le deane 
et chapter, et nemy envers le 


dieane fole, Gc. et Iſint il ap- 


+ Cc. added L. and M. and Roh. 
5 Ec. added 3 and M. and Roh 


BUT deane and chapter are not 
dead perſons in law, &c. for 
every of them may have an action 
by himſelfe in divers caſes. And 
of ſuch lands or tenements as the 
deane and chapter have in com- 
mon, &c. if they bee diſſeiſed, the 
deane and chapter ſhall have an 
aſſiſe, and not the deane alone, &c. 
And if another will have an action 
reall for ſuch lands or tenements 
againſt the deane, &c. he muſt ſue 
againſt the deane and chapter, 
and not againſt the deane alone, 
&c. and ſo there appcareth a 
iert 


r Sc. not in L. and M nor Rohl · 
<q un not in L. and M. tor Roh. 
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appiert grand driverfitie perenter great diverſitie betweene the two 
HESSE are apparent, and need no explanation. Saving in the 65 f. Section mention, is 
made of the præcipe quod reudat, which in this place is intended of a reall action whereby 
land — and is ſo called of the words in every ſuch writ. 1 65) 
And the reaſon of this diverſitic betweene the caſe of the abbot and covent, and deane and 
chapter is, for that (as hath beene ſaid) the monkes are regular, and civilly dead, and the 
chapter are ſecular, and perſons able and capable in law. But by the policie of law the ab- 
bot himſelſe (here termed the ſovexaigne) albeit he be a monke and regular, yet bath he ca- 
pacitie and abilitie to ſue and be ſued, to enfcofie, give, demiſe, and leafe to others, and to 
urchaſe and take from others ; for otherwiſe they which right have ſhould not have their 
lawfulkremedie, nox the houſe remedie againſt any other that did them wrong; neither could 
the bouſe without ſuch capacitie and abulitic ſtand. Aud the covent have no,dther abilitic 
or capacitie, but only to aſſent to eſtates made to the abbot, and to eſtates made by him, 
which for neceſſitie's ſake, though they be civilly dead, they may doc. 


Seck. 657. 
E 7, J miufter Tun hofpitall ALSO, if the maſter of an Hal- 


arfcontinue certaine terre de ſon pitall diſcontinue certaine 
Boſpitall, for ſucceſſor ne poit en- land of his hoſpitall, his fucceſſor 
ter, mes ejt mis a' ſon briefe de in- cannot enter, but is put to his 
greſſu fine aſſenſu confratrum et writ of de ingreſſu Jine'aſſenſu con- 
* confororum, &c. Et touts tiels fratrum et conſororum, Sc. And 
briefes pleinment appearont en le all ſuch writs fully appeare in 
Regiſter, Cc. the Regiſter, &c. | 
Turn alſo be underſtood where the maſter of the hoſpitall hath ſole and diſtinct poſ- 


ſeſſions, and not where he and his brethren are ſcifed as a body politike aggregate of 
many. And here Litton (as divers times before) doth cite the Regiiter, | 


Sect. 658. 


ITEM. „i terre foit lefſe 4 un ALSO, if land he lett to a man 
home pur terme de ja vie, le for terme of his life, the re- 
remainder @ un auter en le talle, mainder to another in taile, ſavin 
ſavant le reverſion al lefſor, et the reverſion to the leſſor, and if 
puis celuy en le remainger dij- ter he in the remainder diſſeiſeth 
ſerfiſt le tenant à terme de vie, et the tenant for terme of life, and 
fait un feojfnent @ un auter en maketh a feoffmeut to another in 
fee, et puis moruſ} ſens tiſſue, et tee, and aſter dyeth without iſſue, 
te tenant a terme de vie moruſt; and the tenant for lite dyeth ; it 
i] femble en ceft cas, que celuy en la ſeemeth in this caſe, that hee in 
reverſion bien puit enter fur le the reverſion may well enter upon 
fegſfee, pur ceo que celuy en le the feoffee, becauſe he in the re- 
remainder que fiſt lo feoffiment, mainder which made the feoff- 
ne ſuit unque ſeiſie en le tatle per ment, was never ſeiſed in taile by 
Jorce de meſme le remainder, &c. force of the ſame remainder, &c. 


HERE 


* conſurorum—lorarumsy L. and M. and Roh. 


8 P 


947 


(10. Rep. 132. 
F. N. B. 2. e. 131. e. 192. b.) 


Vid. Sect. 200, 8. E g. 25. 
11. H. 4. 84. 21. E. 4.66. 
11. H. 7. 18. 


(Ante 242. a.) 


(Plo. 22. b. 


(1. Roll. Abr. 634“) | 
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vid. Sect. 6 7. | 5 | 5 7. 
601. 640, 645. Vide 837. 
(0. Rep. 35+ 1. Roll. Abr. 634.) 


(2. Roll. Abr. 422) 


[4] 25. Aff. pl. 4. 35- AM. pl. 11. 
26. E. 3. 69. 11. Hf. 4. 50. 3. 
41. E. g. 17. b. Et tit. Remit. 11. 
6. E. 3 1 7 


(8. Rep. 153.) 


[5] Vide Sect. 429. & 659, &c. 
34. H. 8. tit. Remitter Br. 30. 
44. E. 3. Attaint. 22. 

38. Al. pl. 7. 

(Flo. 484. Ant. 343. 


Cap. 12. 


Hr R E it appeareth, chat albeit the feoffor hath an eſtate taile in him expectant upon 
an ſtate fe 


er life, 


doth 


Of Remitter. 


Sect. 659. 


yet his feoffement worketh no diſcontinuance, Wherein T. irtleton 
adde a limitation to that which in this Chapter he had generally ſaid, viz. That an 


eſtate taile cannot be diſcontinued, but where he that maketh the diſcontinuance was once 
ſeiſed by force of the taile ; which is to be underſtood, when he is ſeiſed of the freehold 
and inheritance of the eſtate in taile, and not where he is ſeiſed of a remainder or a rever- 
fion expectant upon a freehold ; which freehold (as often hath beene ſaid) is ever much re- 


ſpected in law. 


CHAP. 12. 


E RE our author hav- 
þ ing next before treated 
of a Diſcontinuance, very 
aptly beginneth this Chapter 
with a deſcription of a Re- 
matter, 

Remitter eft un an- 
tient terme en la ley b 
and is derived of the Latine 
verbe remittere, which hath 
two ſignifications; either, to 
reſtore and ſet up againe, or to 
ceaſe. Therefore a remitter 
is an operation in law upon 
the meeting of an ancient 
right remediable, and a latter 
ſtate in one perſon where there 
is no follie in him, whereby 
the ancient right is reſtored 
and ſet upagaine, and the new 
defeaſible eſtate ceaſed and va- 
niſhed away. And the reaſon 
hereof is, Ge that the law pre- 
ferreth a ſure and conſtant 
right, though it be little, be- 
fore a great eſtate by wrong 
and defakible; and therefore 
the firſt and more ancient is 
the moſt ſure and more wor- 
thy title; Quod prius eff, aicrius 
eft, & quod prius eft tempore, 
potius eft jure: [a] therefore 
many bookes in ſtead of re- 
mitter ſay, that he is en /n 
primer xr 1, or en fon me.ior 
droit, or en ſon melior eftate, 
or the like. (1) 
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REMITTER eſt un 

antient terme en 
la ley, et eft lou home 
ad deux titles à terres 
ou tenements, ſcilicet, 
un pluis antient title, 
et un auter title pluis 
darrein ; et Sil vient a 
la terre per be pluis 
darreine title, uncore 
la ley luy adjudgera 
ems per force del pluis 
eigne title, pur ceo que 
le pluis eigne title eff 
le pluis fure title, et 
pluis digne title. Et 
donque quant home eft 
adjudge. eins per force 
de ſon eigne title, ceo 
eft a lu dit un remit- 
ter, pur ceo que la 
ley luy mitter d'eſtre 
ems en la terre per le 
pluis eigne et ſure 
title. Sicome tenant 
en le taile diſcontinua 
la taile, et puis il dif- 


Lou home ad deux Seifiſt ſon diſcontinue, 


titles. Here this word 
(Titles) is taken in the largeſt 
ſenſe, including rights: tor 
being properly taken, [V] as in 
caſe of a condition, mortmaine, 


elle 


et int moru 
fer que les tenements 
diſcendont a ſon iſſue 


ou Ccofine inberitable 


* erſurc not in L. and M. nor Roh. 
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REMITTER is an 

antient terme in 
the law, and is where 
a man hath two titles 
to lands or tenements, 
viz. one amore antient 
title, and another a 
more latter title; and 
if he come to the land 
by a latter title, yet 
the law will adjudge 
him in by force of the 
elder title, becauſe the 
elder title is the more 
ſure and more worthie 
title, And then when 
a man 1s adjudged in 
by force of his elder 
title, this is ſayd a re- 
mitterin him, for that 
the law doth admit 
him to be in the land 
by the elder and ſurer 
title, As if tenaunt 
in taile diſcontinue 
the taile, and after 
hee diſſciſeth his diſ- 
continuee, and ſo di- 
eth ſeiſed, whereby 
the tenements de- 
ſcend to his iſſue or 
coſine inheritable by 


Per 


(1) I. As to the general doftrine of remitter In note 1, p. 239. a. notice was taken of the different degrees of title, which a perſon 
diſleiſing another of his lands acquires in them in the eye of the law, independently of any anterior right: That if A. is difſeiſed by B. while 
the poſſeſſion is in B. it is a mere naked poſſeſſion, unſupported by any right; and that A. wa vy reſtore his pofſetlion, and put a total end to the 
22 of B. by an entry on the land, without any previous action ; but that if . dies, the polieflion deſcends on his heir by act of law. 

hat, in this caſe, the heir comes to the poſſeſſion of the land by a lawful title, and «cquires in the eye of the law an apparent right of poſ- 
ſeſſion, which is ſo far good againſt the perſon diſſeiſed, that he has lolt his right to recover the poſſeſſion by eutry, and can only reco- 
ver it by an action at law. That the actions uſed in theſe caſes are called poſſeffory actions; but that if A. permits the poſſeſſion to be 
with-held from him beyond a certain period of time, without claiming it, or fuffers judgment in a polleſſory action to be given 
againſt him by default; or, if being tenant in tail, he makes a diſcontinuance ; in all theſe cales, F. title is ſtrengthened, and 4. 
can no longer recover by a poſſeſſory action, and his only remedy there is, by an action on the right. That theſe laſt actions are 
called droiturel actions, and that they are the ultimate relource of the perivu dilleiſed, — Now, if in any of theſe three different 


2 Ae, K. | gue of the adverſe title, the diſſeiſee, without any default in him, comes to tha potleſſion of the eftate by a defeaſfible title, he is 
ä | conſidered to be in not as of his new right, but as of his ancient aud better right; and conſequently, the right of the perſon, who, 
ſuppoling the diſleiſee ſtill to be in as of his defeaſible eſtate, would be entiticd to the lands, upon the cefer or determination of that 
eſtate, is gone for ever. In theſe circumſtances, the diſſeiſee is ſaid to be rem! to his ancient eſtate, The principal reaſon for his 
being remitted is, that the perſon fo remitted cannot ſve or enter upon himtelf; to that in theſe cafes where the polſefſion is recove- 
rable by entry, the remitter has the effect of an entry; and in thote cates where it is recoverable by ation, it has the effect of a 
| judgment at law. But there is no remitter where he who comes to the defeaſible eſtate, comes to it by his own act, or his own 
aſſent. Hence, the defeaſible eſtate, to intitle the party to be remitted, mult be made to Kim daring 125 - Coverture, or 


* 
e aFancy or coverture, or muſt 
come to him by deſcent, or act of law: neither is there any remitter where the ancient eſtate is recoverable, neither by action, nor by 
entry. So that in thoſe caſes where the diſſeiſee is beyond the three ſtages mentioned in the beginning of the note, if he afterwards 
comes to the eſlate by a detcalibte title, he remains ſeiſed as of that eitate, and is not temitted to his more ancient title, Theſe - - 
dus 
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per force de le taile; 
en ceſt caſe, ceo eft a 
luy a que les tene- 
ments diſcendont, que 
ad droit per force de 
le taile un remitter 
a le taile, pur ceo que 
le ley luy mitte et ad- 
judge deſtre eins per 
force de le taile, que eff 
fon eigne title: car & il 
ſerroit eins per force 
de le diſcent, donques 
le diſcontinuee puiſ- 


ſoit aver briefe de en- 


tre ſur difleitin en 4e 


per envers luy, et re- 
coveroit les tenements 
et ſes dammages, * &c. 
Mes entant que il eſt 
ems en ſan remitter 
per force de le taile, 
le title et le intereſt le 
diſcontinuee eſt tout 
ouſterment anient et 


defeat, Ge. 
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force of the taile; in 
this caſe, this ĩs to him 
to whom the tene- 
ments deſcend, who 
hath right by force of 
the tayle a remitter 
to the tayle, becauſe 
the law ſhall put and 
adjudge him to bee in 
by force of the tayle, 
which is his elder ti- 
tle: for if hee ſhould 
bee in by force of the 
diſcent, then the diſ- 
continuee might have 
a writ of entrie ſur 
diſſeiſin in the per a- 
gainſt him, and ſhould 
recover the tenements 
and hisdammages, &c. 
But inaſmuch as he is 
in his remitter by force 
of the taile, the title 
and intereſt of the 
diſcontinuee is quite 
taken away and de- 
feated, &c. (1) 


Sect. 660. 


aſſent to a raviſher, and the 


like, there is no remitter 
wrought unto them, becauſe 
theſe are but bare titles of en- 
trie, for the which no action is 
given; but a remitter muſt be 
to a precedent right: and Lit- 
tleton in this Chapter putteth 
all his caſes onely of remitters, 
to rights remediable. 


Et un auter title 


luis darreine, Sc. Here 
is to be obſerved, that an 
eſtate muſt Worke a remit- 
ter to an ancient right; for al- 
beit two rights doe deſcend, 
there can be no remitter, be- 
cauſe one right cannot worke 
a remitter to another : for re- 
gularly to every remitter there 
be two incidents, viz. an an- 
cient right and a defeaſible 
eſtate of frechold comming to- 
gether, 


Le pluis eigne title 
eft le pluis ſure title, 
et pluis digne title. $9 
as the eldeſt title is worthil 
(as hath beene ſaid) ven 


becauſe it is the more ſure and 
more worthy. 


Sicome tenant en 
tale diſcontinue le taile, 


Se. Here our author, accord - 
ing to his accuſtomed manner, 


to illuſtrate his deſcription putteth an example of a remitter, where the law preferreth the 


eſtate caſt upon the iſſue in taile by diſcent 


ancient eſtate by right, before a new eſtate defeaſible. And this remitter is wrought by an 
Which is an act in law, and the diſcent of the 


land in pöſſeſſion, and the right of e 


Eſi tout ouftermeut anient et defeat, &c. 


ether. 


te taile deſcend together. 
Here be two things implied and 


348 


(2. Roll. Abr. 421.) 


19. H. 6. 39. 78. 45. tit. Entre 
* 3. Pl. Com. 245. a. 
(3. Rep. 1.) 


r * 


19. H. 6. 61, 62. 
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(Poſt. 397. 2 Ant. 246. 2. 


to be underſtood : Firſt, that this remitter is wrought in this caſe by operation of law upon "OS 0770 
the frechold in law defcended without any entrie. Secondly, that the law ſo favoureth a re- 
mitter (being a reſtoring to right), that it the diſcontinuee be an infant or a feme covert, and 
tenant in tale after a diſcontinvance difſeiſe them and die ſeiſed, the ifſue ſhall be remitted 
without any reſpect of the privilege of infancie or coverture ; and therefore our author ſaid, 
le title et intere le dijcontinuee eff tout onflerment anient et defeat. 


Dongues le diſcontiuuce „Sc. Here is a reaſon added in this particular caſe, that 11. E. 3. 3. tit. ATT. 85. . 
fitteth not other cates of remitter ; for in this caſe and many other, the law that abhorreth * 2 35. . _ 2. Bar. 242, 
ſuits of vexation, doth avoid circuiric of action; for the rule is, Circuitus & evitandus. 7 2. Hi. 2 65 . 8 _ 

14. H. 4. 27. 10. H. 7, 11. 
F. N. B. Meſne & Weit. 


11. E. 4. 1. 


Sect. 666. 


77 E M, 2 2 te- A L 8 O, if te N UR author having put Temps E. 1. Remit. 13. 


k | . one example where both 1 E. 3: Age 5. 38. F. 3. 4. 
nant en tayle mant in tay le In; the rights 4 together, rern 


enfeofja ſon fits en feoffe his ſonne in fee, now puts another 2 
Were 


* De. not in L. and M. nor Roh. 


(I J. Here the ancient night and the defeaſible eſtate come together. It is immaterial whether they come by diſcent or by act of 
law. See the inſtances brought by Littleton afterwards, Scct. 665, 666. and 678. 


— 


the doctrines of the common law reſpecting remitter. But they are greatly altered by the ſtatute of the 27 Hen. VIII. That 
ſtarute executes the poſſeflion to the party in the ſame plight, manner, and form, as the uſe was limited to him: It operates only with 
reipect to the firſt taker, and therefore the iſſue of the iſſue is remitted. By the ſtature of 32 Hen- VIII. it is enacted, that no fine, 
feoffment, or other act by the huſband, ef the wife's lands, ſhall be any diſcontinuance ; but that the wife and her heirs, and ſuch others 
to whom che right thall appertain after her deeeaſe, ſhall, norwithſtanding ſuch fine, or other act, lawfully enter into her lands, accord- 
ing to their rights and titles therein. This takes from the wife, and thoſe claiming under her, the effect of the ſtatute of the 27 Hen VIII. 
lo that the has her election to take by the 27 Hen, VIII. or to enter by the 32 Hen. VIII. upon which ſhe ſhall be remitted. See Dun- 
combe v. Wingfield, Hobart 2 £4-—Sir W. Blackſtone, 3. Com. Cha. 10, obſerves, that the doctrine of remitter might ſcem ſuperfluous 
to an haſty oblcrver, who perhaps would nnagine, that ſince the tenant hath now both the right, and alto the poſſetlion, it little ſigniſies by 
what means ſuch poſſettion thall be {aid to be gained. But the wiſdom of our ancient law determined nothing in vain. As the tenant's 
poſleſſion was gained by a defedtive title, it was liable to be overturned, by ſhew ing that defect in a writ of entry; and then he mutt 
have been driven to his writ of right to recover his juſt inheritance ;/ which would have been doubly hard, becaulc, during the time he 
was himſelf tenant, he could not eſtabliſſi his prior title by «ay potlettory action: the law, therefore, remits him to his prior title, and 
Puts him in the ſame condition as if he had recovered the land by writ of entry. Without the reminter, he would have had us et 


Jeiſizam ſeparate, a good right, but a bad poſlefiion ; now, by the remitter, he hath the moſt perfect of all titles, juris et ferfine 
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"where the iſſue in taile claim- 
eth by purchaſe in the life of 
"tenant in taile, and the an- 
cient right deſcetideth after to 
'the ſame iſſue, 


Car coment que tiel 
heire fuit de pleine age 
al temps del mort, &c. 
The reaſon is, becauſe no 
follie ean be adjudged in tlie 
infant at the time of the ac- 

ceptance of the feoffement. 


Therefore the law, reſpecteth 


Force de 'le tale ; cro 


fee, . chaine | in- 
Heritable per force de 
le tatle, le quel its ou 
coin al temps de fe- 
ment eſt deins age, et 
puts le tenant en le 
fatle devia, et reluy 4 
gue le feo fuit 
fait oft fon beyre per 


the time of the feoftement, e/t un remitter al heire 


and not the time of the death : 
and albeit he might have 
waived the eftate which he 
had by the feoffement at his 
full age, yet here it appear- 
eth, that the right of the 
eſtate taile Adden ing 6 him 
either within age, or of full 
age, fhall worke a remitter in 
him ; for that the waiver of 
the ſtate ſhould have beehe to 
his loſſe and prejudice. 
Uſes. Since Littleron wrote, and 
b. 6. E. 6, after the ſtatute of 27 H. 8. 
& M. 116. cap. 10. if tenant in taile 
make a feoffement in fee to 
the uſe of his iſſue being 
within age, and his heires, 
and dicth, and the right of 
the eſtate taile deſcend to the 
iſſue being within age; yet he 
is not remitted, becauſe the 
ſtatute executeth the poſſeſ- 
ſion in ſuch plite, manner and 
forme, as the uſe was limited: 
Et fie de fimilibus, fo as there 
is a 2 change of remit- 
ters ſince Litileton wrote. (1) 
But if the iſſue in taile in 
that caſe waive the poſſeſſion, 
and bring a formedon in the 
diſcender, and recover againſt 
the feoffees, he ſhall there- 
by bee remitted to the 
eſtate taile ; otherwiſe the 
lands may be fo incumbred, 
as the ſue in taile ſhould be 
ut a great inconvemence : but 
if no formedon be brought, 
it that iſſue dieth, his Hue 
ſhall be remitted ; becauſe a 
ſtare in fee fimple at the 
common law deſcendeth unto 
him. 


Efteant de pleine age, 
i charge per ſon fait, 


8. c. 10. of 
Dy. 54- 
2. P. 


H. 8. tit. Remit. Br. 49- 


(Dye 106, Sid. 63. 1. Lco. 91. 
b. 255+ 298.) 


Pl. com. ub; ſep, 


(2. Roll. Abri. 419. 421. 
2. Roll. Rep. 200.) 


en le taile à que e 
fJeaffment fuit fait. Car 
coment que durant In 
vie le tenant en le 
taile que fift te feof 
ment, tiel heire ſerra 
adjudge eins per force 
de le feoff ment, uncure 
apres la mort le te- 
nant en le tayle, / heire 
ſetra adjudge eins per 
force de le taile, ei 
nemy per force de le 
Jeoffment. * Car co- 
ment que tiel hetre 
uit de pleine age al 
temps de le mort de 
le tenaunt en le tatle 
que fiſt le feoffment, 
ceo ne fait aſcun mat - 
ter, fi I heire fuit deins 
a e al temps del egg 
ment fair a Tuy. 
heire eſteant 
deins age al temps 
de tiel feoffement, 


vient al 'pleine age, 


vivant le tenant en 
le tgile que fiſt le 
Jeoffment, et iſſint 
elteant de pleine age, 
charge per ſon fait 
meſme la terre ove 


Car not in L. and M., nor Roh. 


2. Leo. 222. Sid. 63. Dyer, 351. 


Set. 660 


or his coſine inherita- 


ble by foree of the 
taille, which ſonne or 


coſine at the time of 


the feoffment is within 


age, and after the te- 
nant in taĩle dieth, and 


her to whom the 


feoffement was made 


is his heire by force of 


the taile ; this is a re- 
mitter to the heire in 
taile to whom the 


feoſfement was made. 


For albeit that during 


the life of the tenant 


in tayle who made the 
feoffement, ſuch heire 
ſhall bee adjudged in 
by force of the feoffe- 
ment, yet after the 
death of tenant intaile, 
the heire ſhal be ad- 
judged inby forceof the 
tatle, and not by force 
of the feoffment. For 


altho' ſuch heire were 


of full age at the time 
of the death of the te- 
nant in taile whomade 
the feoffment, this 
makes no matter, if the 
heire were within age 
at the time of the 
feoffement made unto 
him. And if ſuch heire 
becing within age at 


the time of ſuch feoff- 


ment, commeth to full 
age, living the tenant 
in tayle that made the 
feoffement, and ſo be- 
ing of full age he 
charges by his deed 

| | un 


(1) The effect of this ſtatute on the doctrine of Remitter is very fully explained in Duncombe v. Wingfield, Hob. 254+ Ses 


Lib. 3d 


un common de paſe 
ture, ou ove un rent 
charge, et puts le te- 
nant en le taile mo- 
ruſt ; ore il ſemble que 
le terre eft diſcharge 
del common, et de le 
rent, pur ceo que le 
heire eft eins de au- 
ter eftate en la terre 
que il fuit al temps 
de le charge fait, en- 
tant que il eft en ſon 
remitter per force de 
le tayle, et 1ffint le- 
flate que il avoit al 
temps de le charge, 
eft ouſterment defeat, 
* Sc. 


worthy of obſervation, for it 


ent 


the ſame land with a 
common of eng or 
with arent charge, and 
after the tenant in 
tayle dieth; now it 
ſeemeth that the land 
is diſcharged of the 
common, and of the 
rent, for that the heire 
is in of another eſtate 
in the land than he 
was at the time of the 
charge made, in as 
much as hee is in his 
remitter by force of 
the tayle, and ſo the 
eſtate which hee had 
at the time of the 
charge, is utterly de- 
feated, &c. (1) 


Sect. 661. 


349 


Se. The reaſon is, becauſe (2. Roll. Abr. 419. 421. 
the grantor had not any right 3. Rep. 5. b. Hob. 45.) 


of the eſtate in taile in him at 
the time of the grant, but only 
the eſtate in fee ſimple gained 
by the feoffment, whieh (as 
Littleton here ſaith) is wholly 
defeated. And the ſtate of the 
land out of which the rent 
iſſued, being defeated, the rent 
is defeated alſo, * 
But if tenant in taile make 
a leaſe for life whereby he 
raineth a new reverſion in 
ee, ſo long as tenant for lite 
liveth, and he granteth a 
rent-charge out of the, rever- 
ſion, and after tenant for life 
dieth, whereby the grantor 
becommeth tenant in taile 
againe, and the reverſion in 
fee defeated ; yet becauſe the 
grantor had a right of the 
entaile in him, cloathed with 
a defeaſible fee ſimple, the 


rent- charge remaineth go d 


againſt him, but not againſt 
his iſſue; which diverſitie 18 


openeth the reaſon of many caſes, 


If the heire apparent of the diſſeiſee diſſeiſe the diſſeiſor, and grant a rent-charge, and then 
the ditſeifee dieth, the grantor ſhall hold it diſcharged ; for there a new writ of entrie doth 
deſcend unto him; and therefore he is remitted. | 
So it the father diſſeiſe tae grandfather, and granteth a rent-charge, and dieth, now is the 
of the grandfather taken away, if after the grandfather dieth, the ſonne is remitted, and 


7 
\ 


11. H. . 21. Edriche's caſe, 
(Mo. 3 
Ant. 27 


2 9 Rep. 148. 


2. Roll. Abr. 422) 


he ſhall avoid the charge. So as where our author putteth his example of a fee taile, it hold- 
eth alſo in caſe of a fee ſimple. 


Un common de paſture, ou un rent charge, &c. Here Littleton putteth his 
caſe of things granted out of the land. But what if the iflue at full age by deed indented or 
deed poll make a leaſe for yeares of the land, and after by the death of tenant in taile he is re- 
mitted, whether ſhall he avoid the leaſe or no? And it is holden he ſhall not, becauſe ir is 
made of the land it ſelfe, and the land is become by the leaſe in another plight than it is in the 


eaſe of a grant of a rent-charge, which I gather out of our author's owne words in another 
place. | 


La terre eft diſc har Je del rent „Sc. Littleton doth adde theſe words materially, 
becauſe the whole grant is not thereby avoided; but the land diſcharged of the rent- charge; tor 
the graatee ſhall have notwithſtanding a writ of annuitie, and charge the perſon of the grantor. 


Sect: 661. 


83. H. 8. Dier 81. b. 
Vide Sect. 289. 


Li, 2. f. 86. b. Ward's cafe. 


Eu, un prin— 
cipall cauſe pur 
que tiel heire en les 
caſes avantdits, et 
auters caſes ſeimbla- 
bles, ſerra dit en ſon 


ALSO, a principall 
cauſe why ſuch 
heire in the caſes afore- 
ſaid, and other like 
caſes, ſhall bee ſaid in 
his remitter, is for 


LN principall cauſe 

pur que, Sc. And 
of this opinion is [4] Liſtleton 
in our bookes. 


ad aſcun perſon 


[d] 12. E. 4 20. 
41. E. 3. 18. 11. H. 4. 508 


envers que, Sc. ficome 


il avoit lotalnient reco- 
ver meſme la terre vers 
un auter, Sc. Here it is to 


that there is not any 
perſon againſt whom 
he may ſue his writ of 
formedon. For againſt 


right 
* Sc. not in L. and M. nor Roh. 


(1) II. Here the ancient right comes aſter the defenſible eſtate, 


$8Q 


(6. Rep. 58. b. 1. Sid. 63. 


be underſtood, that regularly 2. Roll. Abr. 49.0 
a man Mall not be remitted ga. 


—— 


Lib. 3. Cap. 12. Of Remitter. Sect. 662. 


rightremedileſſe, for thewhich för meden. Car en- himſelſe he cannc 
Lib. 3. f. g. the Marqueſſe of he can have no action ; for Lit- fe not ſue, 


vers luy meſme tne and h 
Wiacheſter's caſe, fon here Laith, that there is Vers Hy Nie me 7 2 an ; ee cannot ſue 
no perſon againſt whom the Pozt ſuer, ef i] ne poit againſt any other, for 


iſſue when he commeth to the 7 4 
land without folly may bring Juer envers nul _ay- none other is tenant 


his action; and ſaith alſo, that ter, tar nul auter e/t of the freehold and 


this is the principal caule of fannt del frankte- for this cauſe the. law 
the remitter; for neither an p 


— . . 0 
— 4 without A right, nor a nement 3 ef pur cel doth adjudge him” in 


(3. Rep. 3) right without an action, can cauſe la ley luy ad- his remitter, ſeilice?, in 
| make a remitter. As if te-. 4 . ſach oli K 
x | =Y - nant in taile ſuffer a common Judge ems en Jon re- luce P ite, as ce 


recovery in which there is er- Mitter, ſcilicet, en tiel had lawtully recovered 


ror, and after tenant in taile ö . - . 
r ficome il avoit the ſame land againſt 
dieth, here the iflue in talle lol alme nt recover meſ- another, &c. 
hath an action, viz. a writ of me la Ferre en ber, une 
error; but as long as the re- S 
coverie remaineth in force, he auter, Sc. 
hath no right, and therefore in that caſe there is no remitter. (1) | 
If B. purchaſe an advowſon, and futfercth an uſurpation and tix moneths to paſſe, and after 
the uſurper granteth the advowſon to B. and his heires, B. dieth, his heire is not remitted, 
becauſe his right to the advow!lon was remedileſſe, viz. a right without an action. (2). 
(Ant. 122. b.) Tenant in taile of a mannor whereunto an advowſon is ap ndant maketh a diſcontinuance, 
5. H. 7. 35- the diſcontinuee granteth the advowſon to tenant in taile and his heires, tenant in taile dieth, 
the iſſue is not remitted to the advowſon, becauſe the iſſue had no action to recover the ad- 
vo ſon before he recovered the mannor whereunto the advowfon was appendant. And fo 
it is of all other inheritances reg ardant, appendant, or appurtenant; a man ſhall never be 
| remitted to any of them before he recontinueth the mannor, &c. whereunto they are re- 
gardant, appendant, or belonging. 
Britton fol. 126. Car 5 ne poet claimer droit en lis appurtenances ne en les acceſſories que nul droit ad en le 
princi 44. 
Le] Bract. li. 4. f. 243. b· [e] Tem, excipi poteft, Sc. quamvis jus habeat in tenemento et pertinentiis, primd recuperare 
debet tenementum ad quod pertines advocatio, et tunc poflea prafentet et non ante, et de hac materid 


8. R. 2. Quare Imp. 199- in Rotulo de termino Santi Michaelis, anno regis Henrici tertio in comitatu Norff. de Thomd 
2. H. 4.18. 14- H. 6. 155 16. Bardol fe. 
3. H. 6. 17. 33. H. 6. 15: 


F. N. B. 35. K. & 36 F. But, on the other fide, if a man be remitted to the principall, he ſhall alſo be remitted to 
24. E. g. Diſcont. 16. the appendant or acceſſory, albeit it were ſevered by the diſcontinuee, or other wrong doer. 
33 H.8. Dier 48. b. And therefore if tenant in taile be of a mannor whereunto an advowſon is appendant, and 
(Ant. 924. b. 333 · b. infeoffeth A. of the mannor with the appurtenances, A. re- infeoffeth the tenant in ta le, ſaving 
Poſt. 363. b.) to himſelfe the advowſon, tenant in taile dieth ; his iſſue being remitted to the mannor, is 


conſequently remitted to the advowſon, although at that time it was ſevered from the man- 
nor. So it is in the ſame caſc if tenant in taile had beene diſſeiſed, and the diſſeiſor ſuffer an 
uſurpation, if the difleiſec enter into the mannor, he is alſo remitted to the ad vowſon. 


Sect, 662. 


ITEM. fi terre foit taile a un ALSO, if land be entailed to a 
home et a ſa feme, et a les man and to his wife, and to 
heires de lour deux corps engen- the heires of their two bodies 
dres, les queux ont iſſue file, et begotten, who have iſſue a daugh- 
le feme devy, et le baron prent ter, and the wife dieth, and the 
auter feme, et ad iſſue un auter. huſband taketh another wife, 
file, et diſcontinua le taile, et puis and hath iſſue another daughter, 
diſſeiſie le diſcontinuee et iſſint and diſcontinue the taile, and after 
moruſt ſeiſie, ore le terre diſcen- he diſſeiſeth the diſcontinuee es, 
era 


(1) III. By what fir Edward Coke ſays here, and in other parts of this Chapter, it appears, that there is u remitter to a bare 
title, to an immediate right, or to a bare right of aflion, nor in thoſe eaſes where the freehold does not accrue to the right. It is upon 
the laſt ground, that where tenant in tail makes a diſcontinuance, the iſſue in tail is not remitted ; neither is there a remitter to a term 
for years. Hence, if leſſee for years to commence at a future day enters before that day (which is a diſſeifin), and continues in Pol. 
eon tl the term commences, he ſhall not be remitted, for the diſſeiſor acquires by the diſſeiſin an eftate of freehold ; which, tho 
it be tortious, the law will not diveſt from him for a term which is of no account. Sec 2. Roll. Abt. 420. l. 23. Com. Dig. vol. 5+ 417, 

18,419, 420» 
7 (25 This ſeems to be altered by the afore - mentioned ſtatute of . Aun. c. 18. Note to the 11th edition. 


Lib. 3. 


dera a les deux files. * Et en ceſt 
cas quant al eigne file, que eft 
inheritable per force de le tayle, 
ceo + n'eſt un remitter forſque de le 
moity. Et quant al auter moity, 
el eſt mis à ſuer ſon action de 
formedon envers ſa ſoer. Car 
en ceſt cas les deux ſoers ne ſont 
pas tenants en parcenary, mes 
font tenants en common, PUr Ceo 
que ils font. eins per divers ti- 
tles. Car l'un ſoer eft eins en ſon 
remitter per force de le taile, quant 
a ceo que a luy affiert; et I auter 
foer eft eins quant a ceo que 4 
luy affiert en fee fimple per le diſ- 
cent ſon pier, I Sc. 


Of Remitter. 


ſo die ſeiſed, now the land ſhal de- 
ſcend to the two daughters. And 
in this caſe as to the eldeſt daugh- 
ter, who is inheritable by force of 
the tayle, this is no remitter but 
of the moitie. And as to the other 
moitie, ſhe is put to ſue her action 
of formedon againſt her ſiſter. For 
in this caſe the two ſiſters are not 
tenants in parcenarie, but they are 
tenants in common, for that they 
are in by divers titles. For the one 
ſiſter is in in her remitter by force 
of the entaile, as to that which to 
her belongeth; and the other ſiſter 
is in as to that to her belongeth 
in fee ſimple by the diſcent of her 
father, &c. | 


U * | 8 N 
EO n'eſt remitter forſque pur le moitie, &c. Here Littleton putteth a cafe 
where the iſſue in taile ſhall be remitted to a moitic, becauſe but a moity of the land 
deſcended unto her, and there cannot be any remitter, but for ſo much as commeth to the 
ifſue by diſcent, or by any other meanes without his folly ; and in this caſe by act in law 
the coparcenary is defeated, for the daughters are in by ſeverall titles, viz. the eldeſt daugh- 
ter is tenant in taile per formam doni, by the remitter of the one moitie ; and the youngeſt 


ſeiſed in fee ſimple by diſcent of the other moitie, 


have her formedon. (1) 


againſt whom the other ſiſter in taile may 


Sect. 66 3. 


Sect. 663. 


EN meſme le man- 
ner eſt, ſi tenant 
en tayle enfeoffa ſon 


heire apparant en le 


raile (eſteant I heire 
deins age), et un au- 
ter jointenant en fee, 
et le tenant en tayle 
moruſt ; ore I beire en 
tayle ct en fon re- 
mitten quant a l un 
moity, et quant al au- 
ter moitie il eſt mis 
a ſon briefe de for- 


medon, || &c. 


I N the ſame manner 

it is, if tenant in 
taile enfeoffe his heire 
apparant in tayle (the 
heire being within 
age) and another join= 
tenant in fee, and the 
tenant in tayle dieth ; 
now the heire entayle 
is in his remitter as 
tothe one moitie, and 
as to the other moitie 
hee is put to his writ 
of For medon, &c. 


LE beire, &c. eft en 
ſon remitter quant 
a l'un moitie, Sc. 


Hereby it appeareth, that 
albeit joyntenants be ſeiſed 
pro indiviſo per my et per tout, 

et cach of them hath in 
judgement of law but a right 
to a moitie ; and therefore the 
iſſue in taile in this caſe is re- 
mitted but to a molty, and is 
tenant in common but with 
the other ſeoffee. And fo it is 
if the diſcontinuee, after the 
death of tenant in tayle, make 
a charter of feoffment to the 
iſſue in tayle, being within 
age, who hath right, and to 
a ſtranger in fee, and make 
livery to the infant in name 
of both; the iſſue is not re- 


mitted to the whole, but to the halfe: for firſt he taketh the fee ſimple, and after the remitter 
is wrought by operation of law, and therefore can remit him but to a moitie. But of this 
ſufficient hath beene ſaid in the Chapter of Joyntenants. 


* F! not in L. and M. nor Roh. 


in L. and M. nor Rot 


+ e, L. and M. and Rol. 


Sect. 


Oc. not in L. and M. nor Roh. 
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44. E. 3. 26. 19. H. 6. 59. 
(Plo. 246. a.) 


(2. Roll. Abr. 41.) 


Vide ScQ. 288. 


Oc. not 


(1) IV. By this and the following Section it appears, that if pay? of e efate comes to the right, it is remitted for that part. 


Lib. 3. Cap 13. Of Remitter. Set. 664, 664, 


Seck. 664. 


TEM. 1 tenant en Haile en- ALS O, if tenant in tail enfeoffe 
zoffa ſon heire apparant, Pheire his heire apparant, the heire 
efteant de pleine age al temps de being of full age at the time of the 
Jeaſfment, et puis le tenant en taile feoffment, and after tenant in taile 
moruſt; ceo n'eſt remitter al heire, dieth ; this is no remitter to the 
pur ceo que il fuit ſa folly, que! heire, becauſe it was his folly, 
efteant de pleine age voile pren- that being of full age hee would 
dre tiel feoffment, &c. Mes tiel take ſuch feoffment, &c. But ſuch 
folly ne poit eftre adjudge en I'heire folly cannot be adjudged in the 
eſteant deins age al temps del heire being within age at the time 
Jeolfment, Sc. of the feoffment, &c. 
(Ant. 441. b. 185. . 246. 2, BY this feoffment albeit the heire apparent hath ſame benefit in the life of his anceſtor, 


_—_ * E. 4. 26. ” yet is he thereby (beſides his one) ſubject _— his life to all charges and incum- 


brances made or ſuftered by his anceſtor. And therefore our author faith well, gre il fuit 
ſon folly que il eſteant di pleine age woile prender tie! Feofſſment, but tolly ſhall not be judged in 


(Ant. 202. b.) 


* Sc. added L. and M. and Roh. 


one within age in reſpect of his tender yeares, and want of experience. 


H E RE Littleton putteth 
a caſe where the huſ- 
band within age by the in- 
termarriage may be remitted, 
albeit he gaineth but a free- 
hold during the coverture en 
auter droit. 

Alſo here is to bee ob- 
ſerved, that the eſtate which 
doth in this caſe worke the re- 
mitter, could not have conti- 
nuance after thedeceaſe of the 
wite. And ſo on the other hide, 
if the huſband make a diſcon- 
tinuance, and take backe an 
eſtate to him and his wife; du- 
ring the life of the huſband, 
this is a remitter to the wife 
preſently, albeit the eſtate is 
not by the limitation to have 
continuance after the deceaſe 
of the huſband ; which caſe is 
proved by the reaſon of the 
caſe which our author here 
putteth. And here our author 
obſerveth the divertity when 
the huſband is within age; 
and when hee is of full age ; 
for when he is within age, no 
folly can be adjudged in him, 
as in this Chapter hath beene 
often ſaid. 


| @d/ulge——atctie, L. and M. and Roh. 


+ afeme not in L. and M. nor Roh. 


Sect. 665. 


ITEM. þ tenant en 
taile enfeoffa un 
eme en fee, et moruſt, 


et fon iſſue deins age 
prent meſme la feme 


Ta feme; ceo eſt un re- 
mitter al enfant ꝓ deins 
age, et la feme donque 
nad rien, pur ceo que 
le baron et la feme 
font forſque come un 
perſon en ley. Et en 
ceſt cas le baron ne 
poit ſuer briefe de for- 
medon, ſinon que il 
voiloit ſuer envers luy 
meſme, le quel ſer- 
roit enconvenient; et 
pur cel cauje la ley ad- 
judgera I heire en ſon 


remitter, pur ceo que 
nul folly poit eſtrę || ad- 
judge en Tuy efteant judged in him being 


ALS O, if tenant in 

taile enfeoffe a 
woman in fee, and dy- 
eth, and his iſſue with- 
in age taketh the ſame 
woman to wife; this is 
a remitter to the in» 
fant within age, and 
the wife then hath no- 
thing, for that the huſ- 
band and his wife are 
but as one perſon in 
law. And in this caſe 
the huſband cannot ſue 
a writ of /ormedon, un- 
leſſe he will ſue againſt 
himſelfe, which ſhould 
bee inconvenient; and 
for this cauſe the law 
adjudgeth the heire in 
his remitter, for that 
no folly can bee ad- 


deins 


+ deius age not in L. and M. nor Roh. 


| Lib. 3. Of Remitter. Sect. 66 9% 35 I 


f 
Jo 


£ 
16-44 It a feme ſole be poſſe 14 57 a chatte 


deins age al_ temps within age at the N. lee 
d'eſpou 2 Sc. Et % time of the eſpouſels, clags  ithih 4 de husband 
Pheire ſoit en fon re- &c. And if the heire is remitted, and the freehold 
mitter per force de le bee in his remitter by 1 __ 
zaile, il enſuiſt per rea- force of the entaile, it Priſt meſme la feme (4 Rer. 29) | 
ſon, que la feme nad followeth by reaſon, ,J feme. Here it is good 
riens, Sc. Car entant that the wife hath no- to be ſcene what things are 
que le baron et ſa feme thing, &c. For inaſ- given ei) Fi, itn 0 mo. 
ſont come un perſon, much as the huſband Woes ior + akon; (het if a 
la terre ne poit eſtre and wife be as one per- man taketh to wife a woman 


W iſed in f he gaineth [/I 13. H. 4-6. Stanf. I. 2. b. 
ſevere per moities; et ſon, the land cannot be ne. are wu Hy ag 


P ur cel cauſe le baron parted by moities ; and od freehold in her right, which 10. H. 6. 11. 7. H. 6. 9. b. 


, ſs . eſtate is ſufficient to worke a 
eft en ſon remitter de for this cauſe the huſ render: ind wat tho” afacs 


Tentiertio. Mes au- band is in his remitter which the buſband gaineth 


terment eſt /i tiel heire of the whole. But dependeth upon uncertaintie, vide Set. 38. 
r and conſiſteth in privitie [g]; [23 4. All. p. 4. 4. E. 3. 
Juit Te pleme age al otherwiſe it is if ſuch for if the wife be tale or: A; £66. 
temps de Tes efpou- heire were of full age felony, the lord by eſcheat 
/ 4 /, t the ti t eſpou- ſhal! enter and put out the 
Als, eu nue e A E time o P h hufband : otherwiſe it is if 
heire nad riens forſ= ſels, for then the heire the felonie be committed af- 5 
que en droit Ja eme, hath nothing but in _— — ge woe Prong +. Roll. Abr 343, 344- 
® Sc. T ight of his wife, &c. nie, the king gaineth no free- r 4 
| hold, but a pernancie of the 
profits during the coverture, and the frechold remaineth in the wife. [Y] Secondly, if the [5] Pt. Com. fol. 260. b. Dame 
were poſſeſſed of a terme for yearcs, yet he is poſſeſſed in her right; but he hath power to UHalc's caſe. 30. Aff. 3. 
diſpoſe thereof by grant or demiſe ; and if he be outlawed or attainted, they are gifts in 38, H. 6. 23. 21. E. 4.35. 
have. | 7. 4-6. 7. II. 7. 2. 10. H. 6. 11. 
[*] Upon an execution againſt the huſband for his debt, the ſheriffe may ſell the terme U) os _—_ 27. Eliz. inter 
during her life; but the * can make no diſpoſition thereof by his laſt will. Alſo, if 1 0 24104 _—_ 
he make no diſpoſition or forfeiture of it in his life, yet it is a gift in law unto him if he doe Lib. 8. ol? . 1 85 
ſurvive his wife; but if he make no diſpoſition, and die before his wife, ſhe ſhall have it caſe, 
againe, And the ſame law is of eſtates by ſtatute merchant, ſtatute ſtaple, elegir, wardſhips, 
and other chattels realls in poſſeſſion. | 


. b n Wrotclley's calc. 
gift of them to the huſband, although he ſurviveth her, In the ſame manner if a woman Is a 
grant a terme to her owne uſe, taketh huſband, and dieth, the huſband furviving ſhall not 


have this truſt, but the executors or adminiftrators of the wife [7]; for it conſiſteth in pri- LI Paſch. 32. Eliz. in Cancellar, 
vitie : and ſo hath it beene reſolved by the juſtices. Chattels reals conſiſting meerely in ac- !” Witham's cafe. Hill. 28. Eliz, 


. . k k . . in Canccll. in W houte” le. 
tion the huſband ſhall not have by the intermarriage, unleſſe he recovereth them in the life (ton TE als 


ot the wife, albeit he ſurvive the wife; as a writ ot right of ward, a Hare maritagii, a for- ee 
teirure of marriage, and the like, whereinto the wife was intitled before the marriage. f 

But chattels reals being of a mixt nature, viz. partly in poſſeſſion, and partly in action, 13. - 3- Quar. Imp. £7. L 
which happen during the coverture, the hutband ſhall have by the intermarriage, if hee ſur— * K. 1 +4 75 = 4 * . 
vive his wife, albeit he reduceth them not. into poſſeſſion in her life-time ; but if the wife n 


a G mY . 6 F. N. B. 121. 22. H. 6. 25. 
ſurviveth him; ſhe ſhall have them. As if the huſband be ſciſed of a rent ſervice, charge, 29. E. 3. 40. 11. R 2. 


or ſeck, in the right of his wife, the rent become due during the coverture, the wife dieth, Account 49. 12. R. 2, 

the huiband ſhall have the arrerages ; but if the wife ſurvive the huſband, ſhe ſhall have Briefe 639 8. E. 3. Exccut. gg. 
them, and not the executors of the huſband. So it is of an advowſon, if the church be- , * 

come voyd during the coverture [&, he may have a quare impedit in his one name, as ſome 5 1.55 ” 3- 13- 28. H. 6. 9. 
hold: bur the wife ſhall have it if ſhe ſurvive him; and the huſband, if he ſurvive her: ec ; 

Hie de ſimilibus. 


But 
> Se. not in . and M. nor Roh. 


(1) On the intereft which the hiſhand takes in the chattelis real and things in action of his aui ſe. Some obſervations have been of- 
fered to the reader, in a former part of this work, upon the nature of the eſtate which the huſband takes in his wife's lands of free- 
hold or inheritance. See ante 325. b. note 2. The following obſervations are now ſubmitted to his confideration, upon the nature of the 
intereſt which the hutband takes in his wife's chattels real and things in action.— I. Where the buſband ſurvives the wife :At the 
common law no perſon had a right to adminiſter. It was in the breaſt of the ordinary to grant adminiſtration to whom he pleaſed, till 
the ſtatute of the 21ſt of Hen. VIII. which gave it to the next of kin; and if there were perſons of equal kin, whichever took out 
adminiſtration firſt was entitled to the furplus. The ſtatute of diſtribution was made to prevent this injuſtice, and to oblige the admi- 
niſtrator to diſtribute. In thoſe caſes where the wife was entitled only to the truſt of a chattel real, or to any choſe in action, or con- 
tingent intereſt in anv Kind of perſonalty, it ſeems to have been doubted, whether, if the huſband ſurvived her, he was entitled to the 


benefit of it or not. See the commentary above, and 4. Inſt. 87. Roll. Abr. 346. All. 15. Wytham v. Waterhouſe, Cro. Elis. 466. 


2 Rep. in Cha. 37. and Gilb. Ca. in Eq- 234 —By the 22 and 23 Car. II. c. 15. adminiſtrators are liable to make diſtributions; 


vt as the act makes no expreſs mention of the huſband's adminiſtering to his wife, and as no perſon can be in equal degree to the 
wite with the hutband, he was not held to be within the act. To obviate all doubts upon this queſtion, by the 29 Car. II. c. 3.8 25. 
it is declared, that the huſh»nd may demand adminiſtration of his deceaſed wife's perſonal eſtate, and recover and enjoy the ſame, as he 
might have done before the ſtatute of rhe 22d and 23d of that reign.—Upon the conftruftion of theſe ſtatutes it has been held, that the 
huſband may adminiſter to his deceated wife, and that he is entitled, for his own benefit, to all her chattels real; things in action, truſts, 
and every other ſpecies of perſonal property, whether actually veſted in her and reduced into poſſeſſion, or contingent, or recoverable only 
dy action or ſuit. It was, however, made a queſtion after the ſtatute of 29 Car. II. c. 3. 9 25. whether, if the huſband, having tur- 
vived his wife, afterwards died during the ſuſpence of the contingenty upon which any part of his wife's property depended, or with- 
out having redueed into pollefſion ſuch of her property as lay in action or ſuit, his repreſentative, or his wife's next of kin; were en- 
titled to the benefit of it;,—But by a ſeries of cites it is now ſettled; that the repreſentative of the huſband is entitled as much to this 
Ipccics of his wife's property, as to any other; that the right of adminiſtration follows the right of the eftate, and oughit, in caſe of 
the huſband's death, after the wife, to be granted to the next of kin of the huſband. Sec Mr. Hargrave's Law Traéts, 475. And that 
it adminikration de bonis non of the wife is obtained by any _ 4 he is a truſtee for the repreſentative of the huſband. See 
| | Squibb 


* 


K. But it the huſband charge the chattell reall of his wife, it ſhall not binde the wife if ſhee 7-H. 6. fol. 2. 4. . PF; 
VCR, Iturvive him. /« eee, 2 . EL Es + 22 aL Roll. Abr. 346.) Kee 270 AMC, 22 
— 


alf ad Be thefcof Acpocfeſſed, and then raketh = S way . — 
eur, huſband, and the wife dieth, and the huſband ſurviveth, this right is not given to the huſ- Vid. Sect. 38. A: $48 . ow. 4 ow 
Pe y- band by the intermarriage, but the executors or adminiſtrators cf the wite ſhall have it ; ſo HI A. 4 . >The, 
hart it is if the wife hath but a poſſibilitie. | | ae. 
/ art In the ſame manner it is if the wife be poſſeſſed of chattels reals en auter droit, as executrix Pl. Com. fol. 294. Ofborne's . _ Ps we.” 
j mA” or adminiftratrix, or as gardeine in ſocage, Kc. and ſhe intermarrieth, the law maketh no en, and, there tel. 292. b. nn 


Lib. 3. Cap. 12. Of Remitter. Sect. 666. 


But if the arrerages had become due, or the church had fallen voyd before the marriage 

F. N. B. 121. 22. H. 6. 25. „ there they were meerely in action before the marriage; and therefore the huſband ſhould no 
* L pong 5 have them̃ by the common law, although he ſurvived her. And ſo it is of releefes, mutatis 

"Banco Shards als, mutandis. [I] But now by the ſtatute of 32. H. 8. p. 37. if the huſband ſurvive the wife, 
21. E. 4. 4. 21. H. . 29. he ſhall have the arrerages as well incurred before the marriage, as after. ä 
11. H. 7. 4. 26. H. 8. 7. But the marriage is an abſolute gift of all chartels perſonals in poſſe ſſion in her one ri ht, 
48. E.3. 10. +. 6. 23. 37- whetherthe huſband ſurvive the wife or no; but if they be in action, as debts by obligation, 
4 "4 Tbid! 169. go. * * contract, or otherwiſe, the huſband ſhall not have them unleſſe he and his wife recover them. 
48. E. 3-12. 12. R. g. And of perſonall goods en auter droit, as executrix or adminiftratrix, &c. the marriage is no 
Bre. 638, 639. 16. E. 4. 8. gift of them to the huſband, although he ſurvive his wife. (1) 
16. H. 6. Bre. 939. 7 (m] If an eſtray happen within the mannor of the wife, if the huſband die before ſeiſure, 
[=] ' of E. 3-8. V. 10. H. 6. 11. the wife thall have it, for that the propertie was not in the wife before ſeiſure. 
—_ But as to perſonall goods, there is a diverſitie worthy of obſ-rvation betweene a propertie 
in perſonall goods (as is aforeſaid) and a bare poſſeſſion ; for if perſonall goods be bailed to a 
feme, or if ſhe finde goods, or if goods come to her hands as executrix to a bailiffe, and taketh 


a huſband, this bare poſſeſſion is not given to the huſband, but the action of detinue muſt be 
brought againſt the huſband and wife. 


But now let us heare Littleton. 
Le quel ſer ra mconvenient. This argument ad incoxvenienti, our author hath 


uſed in many places. 


TT EM, „, feme ſeiſe de cer- ALSO, if a woman ſeiſed of 

taine terre en fee prent baron, certaine land in fee taketh 
le quel aliena meſme la terre a huſband, who alieneth the ſame 
un auter en fee, [allenee Teſſa land to another in fee, the alie- 
meſme la terre al baron et ſa nee letteth the ſame land to the 
feme pur terme de hour deux huſband and wife for terme of 
vies, ſavant le reverſion al leſſor their two lives, ſaving the rever- 
et a fes heires; en ceſt cas la ſion to the leſſor and to his heires; 
eme eft eins en ſon remitter, et in this caſe the wife is in her re- 
el eſt ſeifie en fait en ſon demeſne mitter, and ſhe is ſeiſed in deed in 
come de fee, ſicome el fuit adevant, her demeſne as of fee, as ſhee was 
pur ceo que le repriſel del eſtate before, becauſe the taking backe 
ferra adjudge en ley le fait le of the eſtate ſhall be adjudged in 


Com. Banco, Sharp's caſe. 


Vide Sect. 87, &. 


(Ant. 330. b.) 


baron, et nemy le fait la feme; 
ent nul folly poit eftre adjudge 
en la feme, que eſt covert en 


tiel caſe. Et en ceſi caſe le laſſor 


nad 4 rien en le reverſion, pur 


law the fa& of the hutband, and 
not the fact of the wife; ſo no 
folly can be adjudged in the wife, 
which is covert in ſuch caſe. And 
in this caſe the leflor hath no- 


ceo que la feme eſt ſeiſie en fee, thing in the reverſion, for that 
+ Cc. the wife is ſeiſed in fee, &c. 


TL, A feme eſt en ſon remitter. Ry this it appearcth, that albeit there be no moities 


betweene huſband and wife, yet this is a remitter preſently; and ſtandeth not upon the 

„N 14. 35. ns 12.  Afſurvivor of the wife, as ſome have thought: for if the eſtate gained by intermarriage be a 

a TY 4 32 48. E. 1 ſufficient eſtate to worke a remuter ; 4 fortiori, an eſtate made to the huſband and wite ſhall 

26. E. 3. 69. Vi. Seck. 66. worke a remitter in the wife. And fo it is if tenant in taile infeofte his iſſue being within 

11. R. 2, Remit. 12. 44. E. 3.17. age, and his wife in fee, and dieth ; this is a remitter to the iſſue preſently, by the death of te- 
nant in taile ; though ſome have thought the contrarie. 


21. E. 3.26. 29. E. g. 44- 
41. E. g. Remit. 11. 19. E. 3. 


love t 
Joo. 


Here 


+ Sc. not in L. and M. nor Roh. 


(1) But they ſhall go to the adminiſtrator de Bonis non; for ſhould they go to the huſband, the creditors, legatces, &c. of the de · 
ecaſed would be thereby wronged. Note to 11th edition. 


* etadded L. and Ml. and Roh. + aſcun added L. and M. and Roh. 


— 


Squibb v. Wynne, 1. P. W. 378. Cart v. Reeve, ib. 382.—II. If the wiſe ſurvives the luſband: As to this point; there is a ma- 

terial difference with reſpect to chattels real, and goods, cattle, money, and other chattels perſonal. All chattels perſonal become the 

property of the huſband immediately upon the marriage; he may diſpoſe of them without the conſent or concurrence of his wife; and 

at his death, whether he dies in her life- time or ſurvives her, they belong to his perſonal repreſentative.—//ith reſpedt to her chattels 

real, as leaſes for years, there is a diſtinction between thoſe which are in the nature of a preſent veſted intereſt in the wife, and rho!c 

in which ſhe has only a poſſible or contingent intereſt- To explain this fully, it ſeems proper to mention, that it was formerly held, 

that a diſpoſition of a term of years to a man for his life was ſuch a total diſpoſition of the term, that no diſpoſition could be made of 

the poſſible reſidue of the term, or at leaſt, that if it was made, the firſt deviſee might diſpoſe of the whole term, notwithſtanding the devite 

of the refidue. This is reported by Dyer 34. to have been determined by all the judges ina caſe in the 6th of Edw. VI.— The court of 

chancery firſt broke through this rule, and ſupported ſuch future diſpoſitions when made by way of truſt. Their example was followed by 

the courrs of law in Matt. Manning's caſe, S. Rep. 94. b. and Lampet's caſe, to. Rep. 46. b.— This diſpoſition of the refidue of a term, 

after a previous diſpoſition of the term to a perſon for his life, operates by way of executory deviſe, and the interaſt of the deviſee of the 

reſidue is called a poſſibility» This poſſible intereſt in a term of years differs from a contingent intereſt, created by way of remainder. 

If a perſon limits a real eftate to A. for life, and after the decenfe of A. and if B. dies in A.'s life-time, ta C. for a term of years, this 

operates not as an executory deviſc, but as a remainder, and therefore is not to he conſidered as a potlibility, but as a contingent intereſt. 

Now, if a perſon marries a woman poſſeſſed of, or entitled to, the truſt of a preſent actual and veſted intereſt in a term of years, or any 

other chatrel real, it ſo far becomes his property, that he may diſpoſe of it during her life; and if ke ſurvives her, it veſts in hum at- 

ſolutely ; but if be makes no diſpoſition of it, and the ſurvives him, it belongs to her, and not to his revrefſentatives : nor is he, in £1113 

c:ſe, entitled to diſpoſe of it from her by will, See Prec. in Chan. 418. Factor v. Samyne, 2. Vern. 270. If a perſon marries a w0- 

man entitled to a poihble or contingent intereſt in a term of years, if it is a legal intereſt, that is, ſuch an interett as, upon the deter- 

Kee. . . mination of the previous eſtate, or the happening of the contingency, willammedliately veſt in pollelllon in the wife, there the * 

Het. Ah. 1, band may aflign it, unleſo, perhaps, in thoſe caſes where the potfibility or contingeney is of ſuch a nature, that it cannot happen during 

. the huſband's life-time. Ante 46, b. 10. Rep. 5 1. a. Hutt, 17. 1. Salk. 326. But it is au exception to this rule, at leaſt in equity, that 

AF- Wer hun. Y a future or executory intereſt in a term or other chattel is provided for the wife, by or with the conſent of the huſband, there he 

Fee An eau 7 a cannot iſpoſe of it fromthe wife; as it would be abſurd aud unfair ip the higheſt degree that he ſhould be allowed to defent 
- 


. 3 Fe Afr . farm of Fane RAC 5 


et, „.. Ege, 12* ee. gb. 41 Hes . 9. AAS. 25 


bor. bes 
Joo 


Lib. 3. 


Of Remitter. 


Here alſo 9 that no follie in this caſe can be 
c 


taking backe of t 


ad} 
eſtate ſhall be adjudged in law the act of 
Note in the caſe of the feme covert, ihe 


SeQ. 667. 352 


udged'in a feme covert, for the The Marques of Winch. caſes 
the huſband, ub. ſup. 
may be remitted in the life of the diſcontinuor, (Hob. 71.) 


becauſe ſhe hath a Journ right: but in the caſe of tenant in taile, the iſſue cannot be re- 


mitted in the life o 


ES en ceſt caſe 
AM i te 4 hs. 
fuer action de waſt 
vers le baron et fa 
feme, pur ceo que le 
baron avoit fait waſt, 
fe baron ne poit bar- 
rer le leſſor pur mon- 


ire ceo, que le re- 


priſel del eſtate fait 
a luy et a jon feme 
uit un remifter a 
fa feme, pur ceo que 
le baron ct eftoppe 
a dire ceo ® 277 en- 
counter ſon feofſment, 
et fon reſ riſel demeſne 
del eſtate pur terme 
de vie @ luy et a 
fa feme. Et uncore 
le lefſor n'ad un re- 
verſion, pur ceo que 
le fee fimple eft en 
la feme. Et ifſint 


Home poit veier un 


matter en ceo caſe, que 
home jerra eſtoppe per 
un matter en fait, 
coment que nul e- 
ſcripture ſoit fait fer 
fait indent ou auter- 
ment. 


Sect. 667. 
BUT in this caſe if 
the leſſor wil ſue 
an action of waſt a- 
gainſt the huſband and 
is wife, for that the 
huſband hath commit- 
ted waſt, the huſband 
cannot barre the leſ- 
ſor by ſhewing this, 
that the taking backe 
of the eſtate to him 
and to his wife was a 
remitter to his wife, 
becauſe the huſband 
is ſtopped to ſay that 
which is againſt his 
owne feoffement, and 
taking backe of the 
eſtate for terme of life 
to him and to his 
wife. And yet the 
leſſor hath no rever- 
ſion, for that the fee 
ſimple is in the wife, 
And ſo a man may fee 
one thing in this caſe, 
that a man ſhall bee 
ſtopped by matter in 
fact, though there bee 
no writing by deed 
indented, or other- 
wile. 


the diſcontinuor, becauſe the iſſue hath no right untill his deceaſe, 


P UR ceo que baron 


eft efloppe a dire, 

Co 

Eftoppe commeth of the II. 2. f. 4. b. Coddard's cafe, 
French word effoupe, from V. Set. 41. & 693. 698. 679. 
whence the Engliſh word (Poſt. 363. b.) 
ſtopped: and it is called 
an eſtoppel or concluſion, 
becauſe a man's one act or 
acceptance ſtoppeth or cloſeth 
up his mouth to alleage or 
plead the truth: and Lzttle- 
ton's caſe here proveth this 


deſcription, 


Touching eſtoppels, which 
is an excellent and curious 
kinde of learning, it is to be 
obſerved, that 1 be three 
kinde of eſtoppels, viz. by | 
matter of record, by matter in (Cro. Car. 388. 1. Roll. Ab.86;. 
writing, and by matter in patis. 

; [a] By matter of record, [a] 43. AM. 29. 8. H. 4. 7, 8. 
v1z. by letters patents, fine, * 54; 15: E. g. Eſtop. 239. 
ra:overic, pleading, taking + E. 3. ib. 13g. | 
of — dl. 2-0 Lonfefou, (1. Roll. Abr. 862.) 
imparlance, warrant of at- 
turney, admittance, 

[5] By matter in writing, 
as by deed indented, by mak- [5] 3. H. 4. 1. 8. H. 7.6. 
ing of an acquittance by 3-H: 7. 24. 15. F. 4. 28. 


deed indented or dced poll, 4," — 3: Eſtop. 12. 12. R. 2. 


e] by defeaſance by deed in- e] 8. R. 2. Eftop. 283. 

dented or deed poll, 35. H. 6. 18. g. H. 6.16. 
By matter in paiis, as by 16. H. 7. 3. 34, H. 6. 19. 

liverie, by "gs by accep- 1 ”m + 

rance of rent, by partition, 

and by acceptance of an 

eſtate, as here in the caſe that 

Littleton putteth; whereof | 

Littleton maketh a ſpeciall (1. Leo. 82. 38. 4. Rep. 53. 

obſervation, that a man ſhall 8. Rep. 63, 54.) 

be eſtopped by matter in the 

countrey, without any wri- 


ting. (1) 


To make the reader more capable of the learning of eſtoppels, theſe few rules, amongſt 


others, are to be knowne, 


dJ 33. H. 6. 19. 30. 30. I. 6. 2. 


J. [4] Firſt, that every eſtoppel ought to be reciprocall, that is, to binde both parties; and 35. E. 3- Fer. 240. 88. A 2H. 
this is the reaſon, that regularly a ſtranger ſhall neither take advantage, nor be bound by 


30. All. 31. 14. All. 9. 18. E. 4.1. 
(3- Mod. 141.) 


the c{toppel! i [e] privies in bloud, as the heire  privies in eſtate, as the feoffee, leſſee, & c. fe] 8. Af. 53. Br. Fines, 73. 
privies in law, as the lords by eſcheat; tenant by the curteſie, tenant in dower, the in- 8. II. 6. 17. 21. E. 3. 35 


* que eff not in L. and M. nor Roh. 


cumbent 38. E. 3. 31. 20. E. 3. Eitop. 185. 


+ unn = =u⁰e, L. and M. and Roh. 


(1) The reaſons why eſtoppels are allowed, ſeem to be theſe : No man ought to alledge any thing but the truth for his defence, 
and what he has alledged once, is to be preſumed true, and therefore he ought not to contradict it; for as tis ſaid in the 4. Inſt. 272. 


ale gans contraria non oft audiendus. 


Secondly, as the law cannot be known till the facts are aſcertained, ſo neither can the truth of 


them be found out but by evidence; and therefore 'tis reaſonable that ſome evidence ſhould be allowed to be of ſo high and conclu- 
five a nature, as to admit of no contradictory proof. Note ts the 11th edition.. 


* 


— 


— 
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his own agreement. But this ſuppoſes the proviſion to be made before the marriage; for if it be made ſubſequent to the marriage, for £2< AE 


1 ie a mere voluntary act, and void againſt an aſſignee for a valuable conſideration. 1, Cha. Ca. 225. Lanc. 54. Sir Edward Turner's 9-# — — * 
Cale, 1. Vern. 7. Pitt v. Hunt, 1. Vern. 18. Walker v. Saunders, 1. Eq. Ca. Abr. 58. With reſpect to things in ation, they do /; 75 — 
not veſt in the huſband, until he reduces them into poſſeſſion. It has been held, that the huſband may ſue alone for a debt due to the obe 2 | 

wife upon bond, but that if he joined her in the action, and recovered judgment and died, the judgment would ſurvive to her. Ogjg- 2 n 

lander v. Baſton, 1. Vern. 396. See Alleyn 36. 2. Lev. 107. & 2. Vez. 677- The principle of this diſtinction appears to be, that his 

bringing the action in his own name alone, is a diſagreement to his wife's intereſt, arid implies it to be his intention that it ſhould not 

ſurvive to her; but if he brings the action in the joint names of himſelf and his wife, the judgment is, that they both ſhould reco- 

ver: ſo that the ſurviving wife, not the repreſentative of the huſbaad, is to bring the /crre facias on the judgment. His bringing 

the action, therefore, in the joint names of himſelf and his wife, does not, in effect, alter the property, or ſhew it to be his inten- 

tion that it ſhould be altered. In 3. Alk. 21. Lord Hardwicke is reported to ſay, that, at law, if the huſband has recovered a judg- 

ment for a debt of the wife, and dies before execution, the ſurviving wife, not the huſband s executors, is entitled. This appears 

to be the general principles of the courts of law, reſpecting the intereſt which the huſband takes in, and the power given him over, 

the things in action of his wife: but the courts of equity have admitted many very nice diſtinctions reſpecting them. iſt, a ſet- 

tlement made Before marriage, if made in conſideration of the wife's fortune, entitles the repreſentative of the huſband dying in his 

wife's life-time, to the whole of her things in action; but it has been ſaid, that if it is not made in conſideration of her fortune, the 

furviving wife will be entitled to the things in action, the property of which has not been reduced by the huſband in his life-time : 

ſo, if it is in conſideration of a particular part of her fortune, ſuch of the things in action as are not compriſed in that part, it has 

been ſaid, ſurvive to the wife: See Cleland v. Cleland, Cha. Prec. 63. 2. Vern. $02. Adams v. Cole, Caf. Temp. Talbot 168. 

In the cafe of Blois and the Counteſs of Hereford, 2.Vern. 501. a ſettlement was made for the benefit of the wife, but no mention was 

made of her perſonal eſtate. Lord-Keeper decreed that it ſhould belong tothe repreſentative of the huſband ; and faid, that in all caſes where 


there 


Lib: z. Cap. 14. Of Remitter. Seck. 668. 


cumbent of a benefice, and others that come under by act in law, of in the pof, ſhall be 
bound and take advantage of eſtoppels ; and that a rebutter is a kinde of eſtoppell. 


u. E. 4 4 23- AL 14. {f] Secondly, that every eſtoppell, becauſe it concludeth a man to alleage the truth, muſt 
17. H. 6. _ "UP 1 be certaine to every intent, and not to be taken by argument or inference. 

” * 1 3 AT. 38. Os Thirdly, every eſtoppell ought to be a preciſe affirmation of that which maketh the 
. Com. 398. eſtoppell, and not be ſpoken imperſonally; as if it be ſaid, CL dicitur, guia imperſonalitas 
(#] — 33. 46. E. g. 22. mon concludit, nec ligat : imperſonalis dicitur, quia fine perſona, [V] Neither doth a recitall 


49- E. 3-14 8. A. 3. 45. Al. 5- conclude, becauſe it is no direct affirmation. 


3- * * 195. 11 El. ib. 280. my Fourthly, a matter alleaged that is neither traverſable nor materiall, ſhall not 
TE II Y 4 oppe. 
ory hy ; * n [4] Fifthly, regularly a man ſhall not be concluded by acceptance or the like, before the 
. Al. 9. 35. H. 6. 20. title accrued, . | : 


4] 33- H. 6. 16. 4. E. 3. 22. {1} Sixthly, eſtoppell againſt eſtoppell doth put the matter at large. 7 
23 Sx . = 1. Gard. 155. F] deventhly, matters alleaged by way of ſuppoſall in counts, ſhall not conclude after 


LJ 12. H. 2. 4. 20. H. 6. 29. non- ſuit: otherwiſe it is after judgement given; and after non · ſuit, albeit the ſuppoſall in 


3. H. 4.9. 44. E. 3. 4 the count ſhall not conclude, yet the barre, title, replication, or other pleading of either 
11. Hl. 4. 30. partie, which is preciſely alleaged, ſhall conclude after non- ſuit; and hereby are the bookes 
m] is on ag * . reconciled. R 
e $4 2% Eighthly, where the veritie is apparant in the ſame record, there the adverſe party ſhall 
= . 2 5 = 7 x ond not be mock to:take advantage of the truth; for he cannot be eſtopped to Ln ho the 
45. E. 3. 2. 21. H. 5.24 truth, when the truth appeareth of record. [x] If a fine be levied without any originall, 
5. E. 4. 7- 7. E. 4-19. it & voydable, but not void; but if an originall be brought, and a retraæit entred, and after 
3. E. 4. 11. 4. E. 3. 80 7. E. 6. that a concord is made, or a fine levied, this is void, in reſpect the veritie appearcth of re. 
Br. 2 ER 7 55 8 cord. [o] An impropriation is made after the death of an incumbent, to a biſhop and his 
F. 5 1 38. H.6. 12. ſucceſſors; the biſhop by indenture demileth the parſonage for lortie yeare-, to begin after 
pb Dy. 8 the death of the incumbent ; the deane and chapiter confirmeth it, the incumbent dieth ; 
0] 5. El. Dy. 244 


tais demiſe ſhall not conclude, for that it appeareth that he had nothing in the impropriation 
till after the death of the incumbent. | 

, : R:aR, fo. 420. 26. AM. 64. ] Ninthly, where the record of the eſtoppell doth run to the diſabilitie or legitimation of 

: Ae At . arti 95 Aff. 10. 11. H. 4. 84. the perſon, there all ſtrangers ſhall take benefit of that record; as outlaw rie. excommenge- 

cooth'r 17 . 8.6. 7. 35. All. 11. E. 3. ment, profeſſion, attainder of premunire, of felonie, & baſtardie, mulie tie, and ſhall con- 


15 F bes poo * gy = of? 3. Aude the partie, though they be ſtrangers to the record. Fide in Littleten cap. Viilenage, 
": 23 33-E. 3- Ellop. Stach. Seck. 196, 197, &c, But of a record concerning the name of the perſon, qualitie, or addition; 
0 „Ae Le lat. de g. II. 6. ca. 11. no eſtranger thall take adventage, becauſe he ſhall not be bound by it. But ata, reader, that 


ASIF £3 3% I. 6. 2 D. fl. & Sd. bg. in cafe of the muliertie primd facie, an eſtranger ſhall take benefit of it, &c, But yet becauſe 

; . 34+ #1. 6. 29. 18. E. 4+ 1. b. he may be a multer by the eceleſiaſticall law, and a baſtard by the common law, theretore 
YR 5 30, E. 4 20% againſt ſuch a certificate pleaded, the adverſe partie may alleage the ſpeciall matter, and confeſſe 
Br able 2 . tue certificate of the bitbop according to the eccleſiaſticall law, and alleage further the ſpeciall 
matter according to the common law, whereunt » the adverſe partic muſt anſwer ; and ſo are 
the books that treat of this matter to be reconciled; (i) But now let us returne to Lictleton. 


Se, 668. 


(Rm: 300+ 6 A feme pria d ire MES fi en action PUT if in the ac- 
| 2 reſcerve et ſoit re- de waſt le ba- B tion of waſt the 
ſceive. Receipt, recepties ren fait default a huſband make default 


commeth of the Latine verbe /e raund diſtrefſe, to the grand | iſtreſſe 
recipere, ſo called becauſe g it 7 5 8 diſtr 7 


ths with; woe as dane of of la feme pria 4 Are and the wife pray to 
her huſband, is received as a receive et ſort receive, be received, and is re- 


feme ſole alone, without her . . ; 
buſband, to defend her right; © monſtra bien tout ceived, ſhee may well 


20. E. 1. Deſenſio juris. andi t is alſo called defen/io ju- le matter, et coment ſhew the whole mat- 


ris; and in this caſe the p/ e en hon it- 2 2 
wife may bee received by the - ft Je Foes: Vers and how ſhee is in 


«]W.2.c-3 . FT] ſtatute: and yet [4 an- fer, et el barrera le her remitter, and ſhee 
tract. To:Y93- Mu. lib. 3. L.: * : 
on Exceptions  Cienf authors who wrote be. Jer de ſon action, ſhall barre the leſſor 


fore the ſtatute, doe ſpeake of g . . 
a kind ot receit at the com- Sc. of his action, &c. 


mon law. The civilians call reſceit, adm'ſtonem tertii pro ſus intereſt, which more properly / 
is reſembled to the receit of him in the reverſion or remainder, that is no part to the wit. A . 


Sect. 


* Cc. not in L. and M. nor Roh, 


(1) See note 1. to page 245 · a- 


WY ith. * _—_ *— dt dr tn Me. ttt 
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there was a ſettlement equivalent to the wife's portion, it ſhould be intended that he is to have the portion, though there is no agree- 

ment for that purpoſe. See Eq- Ca. Abr. p. 69. 2d, If the huſband cannot recover the things in action of his wife but by the 

Ke 2. As Pack alliftance of a court of equity, the court, upon the principle that he who ſeeks equity muſt do equity, will not give him their 
afliſtance to recover the property, unleſs he either has made a previous proviſion for her, or agrees to do it out of the property 
ved for; or unleſs the wife appears in court, and conſents to the property being made over to him. 2. P. W. 641. 3. P. W. 12+ 
Tanfield v. Davenport, Tothill 179, 2. Vez. 669, Neither will the court, where no ſettlement is made for the wife, direct the for- 
tune to be paid the huſband, in all cafes where the appears in court perſonally, and conſents to it. 2. Vez. 37 It appears to be agreed 
that the intereſt is always payable to the huſband, if he maintains his wife, 2. Ver. $61. 2.3 vet, where the huſband receives a 
great part of the wife fortune, and will not ſettle the reſt, the court will not only ſtop the payment of the reſidue of her fortune, but 
will even prevent his receiving the intereſt of the rekdue, that it may accumulate for her benefit. 3. Atk. 21. 3d, Volunteers 
and aſſignecs on a commiſſion of bankruptcy, are, in caſes of this nature, ſubje& to the ſame equity as the huſband ; and are there- 
fore required by the court, if they apply for its afliſtance in recovering the wife's fortune, to make a proper provifion for her out of 
it. 2. Atk. 420. Jacobſon v. Williams, 1. P. W. 382. But if the huſband aſſigus either the truſt term of his wife, or a thing in 
ation for a valuable conſideration, the court docs not compel the aſſignee to make a proviſion for the wife. See fir Edward Turner's 
Caſe, 1. Vern. . In the caſe of Pitt v. Hunt, «. Vern. 18. Lord Chancellor Nottingham expreſſed great ſurprize at the deternina- 
tion in fir Edward Turner's caſe, but he thought himſelf bound by it. Lord Thurlow, by the manner in which he is reported to 
have expreſſed himſelf in the cauſe of Worral v. Marlar, and Buſhnan v. Poll, (fee Mr. Cox's very valuable edition of Peere Wil- 
liams's Reports, note to page 459, vol. 1.) ſeems to be of the ſame way of thinking. His lordſhip there ſaid, ** he had conſideicd 
« the ſeveral caſes upon this ſubiect, and did not find it any where decided, that if the huſband * an actual aſlignment by con- 
tract for a valuable conſideration, the aſſignce ſhould be bound to make any proviſion for the wife out of the property atligned ; 
but that a court of equity has much greater conſideration for an aſſigument adtually made by contract, than for an afligument by 
* mere operation of law: for as to the latter, his lordſhip declared it to be his opinion, that when the equitable intereſt of the wif? 


Vas 


Lib. 3. 


CAR en cheſcun 
cas lou feme eſt 
receive pur default 
ſon baron, el pledera 
et avera meſme I ad- 
vantage en plee ple- 
dant, come , 
feme ſole, Cc. Et 
coment que J alienee 
e leas al baron et 
a ſa feme per fait en- 
dent, uncore ceo 
remitter a la feme. 
Et auxy, coment que 
Palienee rendiſt meſine 
la terre al baron et a 
fa feme f gf fine pur 
terme de lour vies, 
uncore ces e un re- 
mitler al feme, pur 
ceo que feme covert 
que prent eſtate per 
fine, ne ſerra my ex- 
amine per les juſtices, 
+ Se. 


MEANES? 


Of Remitter. 


Sect. 669. 
FOR in every caſe 


where the wife 1s 
received for default of 
her huſband, ſhe ſhall 
plead and have the ſame 
advantage in pleading, 
as ſhee were a woman 
fole, &c. And albeit 
that the alienee made 
the leaſe to the huſ- 
band and wife by deed 
indented, yet this 1s a 
remitter to the wife. 
And alſo, albeit the 
alienee rendereth the 
ſame land to the huſ- 
band and his wife by 
fine for terme of their 
lives, yet this is a 
remitter to the wife, 
becauſe a feme covert 
which takes an eſtate 
by fine, ſhall not be 
examined by the juſ- 
tices, &c. 


tereſt, or releaſe her right by a fine of the lands or tenements. 

Fourthly, if the huſband levie a fine of his wife's lands, and the 
der the land to the huſhand and wife, although the wife be not partie to the originall, nor Morgan. Rot. 276. in banco com- 
to the conuſans, and therefore the ought not by the law to take any preſent eſtate but by way muni, 
of remainder only; yet here it is proved by Le:eleton, that the grant and render de ſacto tothe 
wife in præſenti is not void ; Tor then it could not worke a remitter, but voidable by writ of 
error ; and that avoidable eſtate doth worke a remitrer. (1) 


N e ferr a my examine per les juſtices, Sc. The examination of a feme co- . Rep. 5-2.) 
vert ought to be ſecret ; and the effect is to examine her, whether ſhee be content to levie a 
fine of ſuch lands (naming them particularly and diſtinctly, and the ſtate that paſſeth by the 
fine) of her owne voluntary free will, and not by threats, menaces, or-any other compulſorie 


Sec. 670. 


SeQ. 669, 670. 


COME el fuiſit 

eme ſole, &c. 

this Section foure things are 
to be underſtood. _ 

Firſt, when a feme covert 

is received, that ſhe ſhall plead 


as if ſhe were ſole. And this 
is regularly true, yet holdeth 
not in all caſes; [e] for if a 


feme covert be received in an 


aſſiſe, and plead a record and 


faile, therefore ſhe ſhall not 
be adjudged a diſſeiſor, as ſhee 
ſhould be if ſhee were ſole, 
&c. So if a feme covert onely 
levie a fine executorie, and a 


ſeire facias is brought againſt 


her and her huſband, it ſhee 
be received upon the default 
of her huſband, ſhee ſhall barre 
the conuſee, which if ſhe had 
been ſole, ſnee could not doe, 
and in ſome other caſes, 

Secondly, that though the 
eſtate taken backe be by deed 
indented, yet that ſhall not 
hinder the remitter in caſe of 
a f-me covert, or an infant. 

. Thirdly, that though it be 
by fine ſur render, yet that 
ſhall not hinder the remitter ; 
becauſe a feme covert is not 
to be examined upon any fine, 
but when ſhee and her huſ- 
band paſſe ſome eſtate or in- 


the conuſee grant and ren- 


353 


In 


ſc] 37+ AT. 1. 


17. AN. 17. 29. E. 3. 43. 
5. E. 3. Voucher 278. 


(10. Rep. 43.) 


Trio. 27. Eliz. inter Owen & 


Li. 3. fol. 5. the mar- 
que ſſe of Wincheſter's caſe. 

7. E. 3. 64. 1. E. 3. Vouch- 
er 119. 


FT hic nota, que quant aſcun AND here note, that when any 
choſe paſſera de la feme que thing ſhall paſſe from the wife 
eft covert de baron per force which is covert of a huſband by 
tun 


Sec. not in L. and M. nor Roh. + &c- not in L. and M. nor Roh. 


(i) V. From this paſſage, and others mentioned both by Littleton and Coke, it appears to be a general rule, that the remitter all 
take effect, though the eſlate which made the remitter is vodatle ; as if it be taken from an inſant, a feme covert, or upon c6nditioas 
dee Com. Dig. vol. 5. 415. | 


* 
4 
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** was ſubje& preciſely to the ſame equity in reſpect of the wife.” 4th, But notwithſtanding the uniform and earneſt ſolicitude 
of the courts & equity to make ſome proviſion for the wift out of her fortune, in thoſe caſes where the huſband, or thoſe claiming 
under him by act of law, cannot come at it, without the afliſtance of the courts, ſtill it does not appear that they have ever interfered to 
prevent its being paid the huſband, or to inhibit him from recovering it at law. 2. Atk- 420+ In Cha. Prec. 414- it is obſerved, that if 
the truſtees pay the wife's fortune, it is without remedy, «5th, Money due upon a mortgage is conſidered as a thing in action. It 
ſeems to have bcen former! y underſtood, that as the huſband could not diſpoſe of lands mortgaged in fee without the wife, the eſtate 
remaining in the wife carried the money along with it to her and her repreſentatives ; but that as the huſband had the abſolute power of 
_ . term of years, there was nothing to keep a mortgage debt, ſecured by a term, from going tothe huſband's repreſentatives ; but this 
diſtinction no longer prevails ; and it is now held, that though, in the caſe of a mortgage in fee, the legal fee of the lands in mortgage 
continues in the wife, ſhe is but a truſtee, and the truſt of the mortgage follows the property of the debt. Sce Boſweli v. Brander, 
1ſt Peere Williams 458. Bates v. Dandy, 2. Atk. 207. 6th, If baron and feme have a decree for money in the right of the 
feme, and then the baron dics, the benefit of the decree belongs to the feme, and not to the executor of the huſband. This was certi- 
tied by Hyde chick-juſtice, and his certificate confirmed by Tord chancellor, Michaelmas, 15. Car. II. Manners v. Martin, 1. Cha, 
Ca. 27. If the wife has a judgment, and it is extended upon an egit, the huſband may allign it without a conſideration : ſo if a 
udgment be given in truſt for a feme ſole, who marries, and, by conſent of her truſtees, is in poſſeſſion of the land extended, the huſ- 

nd may aflign over the exter.ded intereſt ; and by the ſame reaſon, if the feme has a decree to hold and enjoy lands until a debt due 
to her is paid, and ſhe is in poſſeſſion of the land under this decree, and mar:its, the huſband may aſligu it without any conſideration, 
for it is in nature of an extent. 3- Peere Williams 220, oo 


was transferred to the creditor of the huſband by mere operation of the law, he ſhould exactly be in the place of the huſband, and. 


AY 


Lib. 3. 


Cap. 12. 


d'un fine: ficome le baron et la  feme 


feſont un conuſance de droit a un 


auler, &c. ou feſoyent un grant et 
render a un auter, ou releſſent per 


fine a auter, et ſic de ſimilibus, lor 


le droit del feme paſſeroit del feme 
per force de meſine le ſine; en touts 
tielx caſes la feme ſerra examine 
devaunt que la fine ſoit accept, pur 
ceo que tiels fines concluderont tiels 


Jemes coverts a touts jours, * &c. 


4] is. E. 4. 28. 24. E. 3. 31. 
12 E. 3. 6. 3. H. 6. 42. 
20. E. g. tit. Cui in vita 10. 


[*] 29. at 43- S E. 3 &+ 
\ . art erg ff Jo” 
x Cap oo" 549 g/L, 1741 


- 7. 4 Au tb : 
TUM EASE 


Ne 70 » 
Ave Zn car a ET 
* 


(Ante 246.) 


A _ 71 Hifi £4 AE. 2 
ech. e 7 if 
Failed fone tu lfu, fit cog 


Mes lou riens eft move en le fine 
forſque tantſolement que le baron 


et la feme preignont eſtate per 


force de meſme le fine, ceo ne con- 


cluder la feme ; pur ceo que en tiel 


cas el jammes ne ſerra my examine, 


＋ Sc. 


Of Remitter. 


Sect. 671. 


force of a fine : as if the huſband 
and wife make conuſance of right 
to another, &c. or make a grant 
and render to another, or releaſe 
by fine unto another, ef fic de ſimi 
libus, where the right of the wife 
ſhall paſſe from the wite by force 
of the ſame fine; in all ſuch caſes 
the wife ſhall be examined before 
that the fine be taken, becauſe that 
ſuch fines ſhall conclude ſuch 
femes coverts for ever. But where 
nothing is moved in the fine but 
onely that the huſband and wife doe 
take an eſtate by force of the ſaid 
fine, this ſhall not conclude the 
wife; for that in ſuch caſe ſhe ſhall 
not be at all examined, &c: 


OGUANT aſcun choſe paſſera de la feme covert, &c. per force dun 


ne, &c. 


And of this opinion is [d] Litilelon in our bookes, 


* Therefore if the huſband and wife be tenants in ſpeciall tayle, and they levie a fine at the 
common Jaw ind after the huſband and wife take backe an eſtate to them and their heires ; 
in this caſe the eſtate tayle is not barred ; and yet againſt a fine levied by her ſelfe ſhe cannot 
be remitted, becauſe thereupon ſhe was examined ; but in that caſe if the land deſcend to her 


iſſue, he ſhall be remitted. (1) 


1 2 . * 2 2. 


* . 


7.4 


2 TEM, / tenant en taile diſ- 
continua le taile, et ad I iſſue 
file, et moruſt, et la file eſteant 
de pleine age prent baron, et le 
diſcontinuee fait un releas de ceo 
al baron et a ſa feme pur terme 
de lour vies, ceo eft un remit- 
ter al feine, et la feine eft ems 
per force de le taile, cauſa qua 
ſupra. 


ET tha 


backe of the eſtate. 
man 


eme efteant de plein age prent baron, &c. 
her full age when ſhe touke baron is not materiall; but her_coverture at the taking 

f And ſo note a diverſitie betweene a remitter and ⁊diſcent: for if a wo- 
ſſſeiſed, and being of ful age taketh huſband, and then the difſeiſor dieth ſeiſed, this 


SeR. 671, 


LSO, if tenant in taile diſcon- 
tinue the taile, and hath iflue 
a daughter, and dieth, and the 
daughter being of full age taketh 
huſband, and the diſcontinuee 
make a releaſe of this to the huſ- 
band and wife for terme of their 
lives, this is a remitter to the wife, 
and the wife is in by force of the 
taile, cauſd gud ſupra, &c. 


Here it appeareth, that 


diſcent ſhall binde the wife, albeit ſhe was covert when the diſcent was caſt, becauſe ſhe was 
of full age when ſhe tooke huſband, as appeareth before in the Chapter of Diſcents. But 
albeit the wife that hath an ancient right, and being of full age, taketh a huſband, and the 
diſcontinuee letteth the land to the huſband and wife for their lives, this is a remitter to the 
wife; for remitters te ancient rights are favoured in law. | 


Sect; 


Sc. not in L. and M. nor Roh. + &c. not in L. and M. nor Roh. Me not in L. and M. nor Roh. 

(1) Since Littleton wrote, ſeveral ſtatutes have been paſſed, which have given riſe to a great extenſion of the doctrine reſpeting 
alieuations by huſbands of their wives eſtates. Theſe are chiefly the ſtatutes of the 4. H. 7. reſpecting the force and effect of tines, 
the 27. H. 8. for transferring uſes into poſſeſſion, and the 32. H. 8. for preſerving the eſtates of wives againſt the alienations of then 
huſbands. The reader will find the effect of theſe ſtatutes upon the J Krine of remitter, inveſtigated in a very copious and walter! y 
manner in lord chief-juſtice Hobart's account of his argument on giving judgment in the cafe of Duncomib v. Wingfield, Sev bt 


Rep. page 254- 


Lib. 3. 


Of Remitter. 


Seck. 672. 


JTE M, % terre foit done a le 
baron et a ſa feme, aver et 
tener a eux et a les beirs de lour 
deux corps engendres, et puis le 
haron aliena la terre en fee, et re- 
prent eſtate a luy et a fa feme pur 
terme de lour deux vies ; en ce 
cas il eſt remitter en fait a le ba- 
ron et a ſa feme, maugre le baron. 
Car il ne poit eftre un remitter en 
ceſt cas a la feme, ſinon que ſoit un 
remitter a le baron, pur ceo que 
le baron et ſa feme ſent tout un 
meſine perſon en ley, coment que 
le baron eft efloppe de claymer. 


Et pur ceo, ceo eft un remitter 


en luy enconter ſon alienation et 


fon repriſel demeſne, come eft dit 


adevant +. 


ALSO, if land be given to the 


huſband and to his wife, to 
have and to hold to them and to the 


heirs of their two bodies begotten, 


and after the huſband alien the land 


in fee, and take backe an eſtate to 
him and to his wife for terme of 
their two lives; in this caſe this is 
a remitter in deed to the huſband 
and to his wife, mauger the huſ- 
band. For it cannot be a remitter 
in this caſe to the wife, unleſſe it 
be a remitter to tlie huſband, be- 
cauſe the huſband and wife are all 
one ſame perſon in law, though the 
huſhand be ſtopped to claime it. 
And therefore this is a remitter 
againſt his owne alienation and 
repriſel, as is ſaid before. 


HER E it appeareth, that the huſband againſt his owne alienation, if he had taken the 
eſtate to him alone, could not have beene remitted. But when the eſtate is made to the 
huſband and wife, albeit they be but one perſon in law, and no moities betweene them; 
yet for that the wife cannot be remitted in this caſe, unleſſe the huſband be remitted alſo, 
and for that remitters. az hath beene often ſaid, are favoured in law, becauſe thereby the 
more antient and better rights are reſtored againe ; therefore in this caſe, in judgement of 
law, both huſband and wife are remitted ; which is worthy of great obſervation, 


Sect. 673. 


ITEM. þ terre fot done à un 
f;feme en taile, le remainder 
a un auter en tayle, le remain- 
der a le tierce en tayle, le re- 
mainder al quart en fee, et la feme 
prent baron, et le baron diſcon- 
tinua la terre en ſee; per cel diſ- 
continuance touts les remainders 
ſent diſcontinues. Car ſi la feme 
deviaſt ſans iſſue, ceux en le re- 
mainder n averont aſeun reme- 
die forſque de ſuer lour briefes 


ue formedon en le remainder, 


* F! pur ceo not in I.. and N. nor Roh. 


ALSO, if land be given to a wo- 
man in taile, the remainder to 
another in taile, the remainder to 
the third in taile, the remainder to 
the fourth in fee, and the woman 
taketh huſband, and the huſband 
diſcontinue the land in fee; by this 
diſcontinuance all the remainders 
are diſcontinued. For if the wile 
die without iſſue, they in the re- 
mainder ſhall not have any reme- 
die but to ſue their writs of for - 
medon in the remainder, when 
| | | guant 


+ Cc. added L. and M. and Roh» 


(Hob. 260.) 


(Hob. 25. 


Ie! 


7 


Lib. 3». 


guant il avient a lour temps *. Mes 
i apres tiel diſcontinuance, efiate 
fort fait a le baron et ſa feme pur 
terme de Tour deux vies, ou pur 
rerme d auter vie, ou auter gate, 
Sc. pur ceo que reo eft un remit- 
ter al feme, ceo eft F anxy un remit- 
ter a touts ceux en le remainder: 
Car apres ceo que la feme que eſt 
en fon remitter moruſt ſans iſſue, 
ceux en le remainder poyent en- 
ter, Sc. ſans aſcun action ſuer, 


Of Remitter. 


Sect. 674. 


it comes to their times. But if af. 
ter ſuch diſcontinuance, an eſtate 
be made to the huſband and wife 
for terme of their two lives, or for 
terme of another man's life, or 


other eſtate, &c. for that this is a 


remitter to the wife, this is alſo a 
remitter toall them in the remain 
der. For after that that the wife 
which is in her remitter be dead 


without iſſue, they in the remain- 


der may enter, &c. without any 
action ſuing, &c. In the ſame man- 
ner is it of thoſe which have the 
reverſion after ſuch entailes. 


Sc. En meſme le maner eft de 
ceux que ount la reverſion apres 
tiel tailes *. 


L TTLETON having ſpoken of remitters to the iſſue in tai'e, who is privie in bloud, 
and to the wife, who is piivie in perſon, now he ſpeaketh of remicters to them in rever- 
ſion or remainder expectant, upon an 1 taile, who are prlvie in eſtate. And this caſe proveth 
that the wife is remitted preſently; for the equitie of the law requireth, that as the diſconti- 
nuance of the eſtate in taile is a diſcontinuance of the reverſion or remainder ; fo, that the 
remitter to the eſtate in taile, ſhould be a remitter to them in the reverſion or remainder. 
Tenant for life the remainder to J. in taile, the remainder to B. in fee, tenant for life is 
diſſeiſed, a collaterall anceſtor of A. releaſeth with warrantie and dieth, whereby the cſtate 
taile is barred ; the tenant for life re-entreth, the diſſeiſor hath an eſtate in fee ſimple deter- 
minable upon the ſtate taile, and the remainder of F. is reveſted in him; and ſo note in this 
caſe the eſtate for lite and the remainder in fee are reveſted and remitted, and an eſtate of 
inheritance left in the diſſeiſor. If a fine be levied ſur grant et render to one for life or in 
taile, the remainder in fee, if tenant for life, or in taile, execute the eſtate for life or in taile, 
this 1s an execution of the remainder. | 
A gift in taile is made to B. the remainder to C. in fee, B. diſcontinueth and taketh backe 
an eſtate in taile, the remainder in fee to the king by deed inrolled; tenant in taile dieth, his 
ilue is remitted, and conſequently the remainder, as Littleton here ſaith ; and the diverſity 
is [a] betweene an actin law, for that may deveſt an eſtate out of the king, and a tortious act, 
or entry, or a falſe and a feined recovery againſt tenant for lite or in taile, which ſhall never 
deveſt any eſtate, remainder, or reverſion out of the king. [5] But a recovery by good ti- 
tle againſt tenant for life, or in taile, where the remainder is to the king by defeafible title, 
ſhall deveſt the remainder out of the king, and reſtore and remit the right owners, (1) 


41. E. 3-17. $1. Al. 1. 
36. All. p. 4- 


44. ANF. p. 15. 44 E. 3. 30. 
(2- Roll. Ab. 421. 3 Cro. 145“ 
W. Jones, 199.) 

a0. E. 3. Aid. 29. 


Vid. Pl. Com. 489. Nichol's 
caſe, & fol. 533. in Walling- 
ham's caſe. 17. Eliz. Dicr, 344+ 
25. K. 3. 48. tit, Reſceit. 28. 
49. E. 3 16. N 
[4] Seigaior Stafford's caſe, lib. 
8. fol. 76. b. ; 

#5] Cholmley's caſe, lib. 2. 59. 
7 R. 2. Ai e le Roy, 61. 

22. E. 3 7 


Sect. 674, 675. 
FEINT et faux T TEM. fi home lee 


action, 1. Adio fa e fa un meaſe a un 
falſa, but hereof Littleton #; 
ſpeaketh himſelfe in this 7 greed p wel of x de 2 
Chapter. : Ve, avant e YeVer= 
| fron al leſſour, et puis 
Quod ei deforceat, un ſuiſt un feint et 


is a writ that is given . oy f 
by [e] ſtatute to any te- aux attion envers la 


LSO, if a man leta 

houſe to a woman 
for terme of her life, 
ſaving the reverſion to 
the leſſor, and after one 
ſue a feyned and falſe 
action againſt the wo- 


(3. Rep. 85. 2. Iufl. 250, 
11. Rep. 02.) 


ſc] W. 2. cap. 4. 


nant for life or * woke feme, et recoveraſt man, and recovereth 
err upon à recovery by de- : 
(Ant. 391. b.) fault againſt them in à bre, le megſe envers luy the houſe againſt her 
cipe, aud lyeth againſt the per default, Nut que by default, lo as the 
? la 
Sc. added L. and M. and Roh. + auxy not in L. and M. nor Koh. t Sc. added L. and M. and Roh. 


(i) VI. Thus it may be laid down as another general rule, that a remitter to the particular eftate, is a remitter to him inthe res 
verſion or remainder. See Com: Dig. vol. 5+ 417% | 


Lib. 3. 


la feme puit aver en- 
vert luy un quod ei 
Fang > An. le 

atute m. 2. 
a” le reverfion le leſ- 
for eft, diſcontinue, 
Mint que il ne poit 
aver aſcun action de 
wwaſt, Mes en ceſt caſe 
| la feme prent baron, 
et celuy que recoveraſt 
lefja le meaſe al baron 
et a ſa feme pur terme 
de lour deux vies, la 
feme eft eins en ſon 
remitter per farce del 


primer leaſe. 
SeCt. 


T f le baron. et 
. Kos font waſt, 
le primer leſſor avera 
envers eux breve de 

„pur ceo que en- 
— — la feme eſt 
en ſon remitter, il eſt 
remiſe a ſon reverſion. 
Mes ſemble en ceſt 
cas, ſi celuy que reco- 
veraſt per le faux ac- 
tion, voile porter auter 

briefe de waſt envers 
le baron et ſa feme, le 
baron n'ad auter re- 
medy envers luy, mes 
de faire default a la 
graund diſtres, &c. et 
cauſer la feme d eſtre 
receive, et de pleder cel 
matter enversle ſecond 
leſſor, et monſtrer co- 
ment Pattion per que 
il recoveraſt fuit faux 
et feint en ley, Sc. iſ- 
Jint le feme poit * luy 


barrer, &c. 


(1) Co. MSS. 218. Pp. 33. Flix. Eimer v. Nac ters. The caſe was this, Elmer and his wiſe, tenant in dower, brought quod c. 


Of Remutter, 


woman may have. a- 
gainſt him a quod ei 
deforceat, according to 
theſtatuteof Weſtm.2. 
now the reverſion of 
the leſſor is diſconti- 
nued, ſo that he cannot 
have any action of 
waſte. But in this caſe 
if the woman take huſ- 
band, and he which re- 
covereth let the houſe 
to the huſband and his 
wife for terme of their 
two lives, the wife is 
in her remitter by force 
of the firſt leaſe. 


675. 
AND if the huſband 
and wife make 
waſte, the firſt leſſor 
ſhall have a writ of 
waſt againſt them, for 
that inaſmuch as the 
wife is in her remitter, 
he is remitted to his re- 
verſion. But it ſeemeth 
in this caſe, if hee that 
recovereth by the falſe 
action, will bring ano- 
ther writ of waſte a- 
gainſt the huſband and 
his wife, the huſband 
hath no other remedie 
againſt him, but to 
make default to the 
grand diſtreſſe, &c. and 
cauſe the wife to be re- 
ceived, and to pleadthis 
matter againſt the ſe- 
cond leſſor, and ſhew 
how the action wherby 
hee recovered was falſe 
and fained in law, &c. 
ſo the wife may barhim. 


Sect. 6 75 


recoveror and his heires, in 
which caſe the particular 
tenant was without remedie 
at the common law, be- 
cauſe hee could not have 
a writ of right. And it is 
called a quod ei deforceat, 
for that they are part of the 
words of that writ, viz. Præ- 
cipe A. quod, Sc. rediat B. 
unum meſuagium, c. quod 
clamat e ut et maritagium 
ſuum, et quod idem A. et in- 
71 deforceat. 
Recoveraſt, &c. per 


default. There hath beenc 
a queſtion in our bookes 
upon theſe words(by default): 
as for example, whether a 
recoverie had by default in 
an action of waſte againſt te- 
nant in dower, or by the 
courteſie, a quod et deforceat 
lyeth by the ſaid ſbatute. 
And divers hold opinion, that 
in that caſe no guod ei defor- 


ceat lieth, for that judgement 


is not given by default; for 
notwithſtanding the cetault, 
there goeth out a writ to en- 
quire de vaſto facto, et quod 
datum prædidtum A. (ie de- 
fendant) fecit; ſo as the de- 
fendant may give evidence, 
and the jurors may finde for 
the defendant, that no waſte 
was done: as in the alliſe 
albeit it bee awarded by de- 
fault, yet may the tenant 
give evidence, and the re- 
cognitors of the aſſiſe may 
finde for the tenant; and 
therefore in thoſe caſes, the 
defendant or tenant non mit- 
tit per defaltam, as the ſta- 
tute and Latzletan ſpeaketh, 
and they cite F. N. H. in the 
point. (1) 

Secondly, they hold that 
a quod ei deforceat lieth where 
the tenant can have no reme- 
die by attaint; but in this 
caſe (ſay they) an attaint 
doth he. 

Thirdly, they hold, that 
in an action of waſte, although 
it be brought againita tenant 
in dower, or tenant by the 
courteſie that have a free- 
hold, yet the dammages are 
the principall; for they were 
recoverable againſt tenant in 
dower and by the courteſie 
by the common law ; and 
the ſtatute of Glocefter gave 


the- 


luy not in L. and M. nor Roh. 


Bracton lib. 4. 367. 
Fleta lib. 5. cap. 26. & L. 6. 


cap. 14. 7. E. 3. 62. 


F. N. B. 155. 


(6. Rep. 8. b.) 


(Cro. Jac. 292. 
Cro, Car. 278. 414) 


(F. N. 3. 158. b.) 


W. 2. cap. 4+ 


F. N. B. fol. 135. E. 


(8. Rep. 3g.) 


355 


deforceat verſus W. Thacker, zvho pleaded, that 30. Eliz. be brought waſte agaiuſ the domandants who appeared, and upon nhl 


dicit W. Thacker recovered damages and tad fudement. The demandants replied, null wait fait. The tenant demurred in law; an 


theſe points were moved, 1ft, Whether quod ei deforceat lies upon recovery by default againſt tenant in d1wer in evaſte, 24, Admit- 
ting that it does, whether quod ei deforceat lies upon the recovery by nihil dicit, as this caſe is. As to the ſecond point, tlie auhole court 
reſolved clearly, that quod ei deforceat does not lie; for in as much as the judgment upon nihil dicit is after appearances there the 
default is not the' cauſe of the judgment; and the flatute ſays, per defaltam : and for this reaſon judgment was given againſt the de- 
mandant, as appears aſter auards in page 356. But as to the I point it was objeRed, that quod ei deforceat does not lie upon defan!!t 
of tenant in dower in waſte, as is the caſe here; for if it Should lie in this caſe, ke Hall avoid the verdic of twelve men, which was 
not the intention of the flatute, but only to relieve the tenant where he males default ; therefore, in as much as the tenant, notwit/- 


flanding the default, might give evidence to the jury, then every per fon in policy might make default, if afterwards he might prevai! 
hom evidence to have quod ei deforceat : and the reaſon of F. N. B. is, that the veriif has found waſte. 2. Hen. 2. If in waſte the 
Jury find falſely, attaint lies, and 21 Hen. 6. 56. 34 Hen. 6. 12. ; #9 where the alſiſe is awvarded for default, yet the tenant may have 


attaint, if it be found againſt him by falſe oath. 17 Ed. 2. Attaint 80%. 34 Hen. 6. J. Prior recovers in waſte, and has a writ of en- 


qui ry in waſte, and the Heri returns the waſte 20 marks, and aevard:s that he fhall recover the place waſted, and treble damages, and 
that he Hall have execution for the damages immediately, licet ceſſet execution for the thing wwafled till the collufion fhould be enquirgd 


into, therefore the damages are the principal; for it is no where found that execution flould be awarded of the acceſſory before the prin- 
cipal : and for this reaſon 12 Rich. 2+ Eftrepement b. judgment. Huli not be given in the eftrepement, breauſe it is only the acceyſo y, 
wntil judgment ſhall be given in the principal plea, And in Eimer's caley ante 355. it wes refered, that thus writ Hes up recenwoy 
by default in waſte againſt tenant in dower, or any other tenant for lite. Lord Nott. MSS, 


3 


FW 
| 
1 


Lib. 3. Cap. 12. Of Remitter. Seck. 674, 675. 


7. Rep. 68. b.) the place waſted but for a penaltie, ſo as the nature of the action (ſay they) remaineth 
@ 34. H. 6. 7. 40. E. 3. 37- ſtill to bee perſonall, for that the dammages are the principall ; [4] and in proofe hereof 
38. F. 3. they cite divers authorities in law. And if two bring an action of waſte, the releaſe of one 
ſe] 9. H. 5: 13. of them is a good barre againſt the other, [e] and fo reſolved by the whole court ; which 
proveth (ſay they) that the dammages are the principall : for if the l+nd were the principall, 

30. H. 6. tit. Bar. 39. the releaſe of one of them ſhould not barre the other, no more than in an alliſe, a writ of 


ward, an ejedtione firmæ, &c. | 
Laſtly, they ſay, that in actions where dammages are to be recovered, and the land 
is the principall, the demandant never counteth to dammages, and yet ſhall recover them : 
but in an action of waſte the plaintiffe counteth to his dammage ; and if the dammages be 
the principall, then eleerely no quod ei deforceat lieth. 
Others doe hold the contrarie : and as to the firſt they ſay, that albeit that in the writ of 
waſte, judgement 1s not only given upon the default, yet the default is the principall, and 
| the cauſe of awarding of the writ to enquire of the waſte as an incident thereunto : and the law 
. 17. E. 3. 58. 29. E. 3. 42. alwayes hath ref] ect to the firſt and principall cauſe ; and therefore upon ſuch a recoverie [+] 
. 1 B. e 0 H. 4. 4. a writ of deceit lieth; and that writ lieth not but where the recoverie is by default. So in 
* — * 4 178 4 6 „ action of waſte againſt the huſband and wife, upon the default of the huſband, the wiſe ſhul 
: be received; and yet the ſtatute there ſpeaketh alſo, per defaltam. So upon ſuch a recoverie in 
waſte againit the baron and feme by default, the wife ſhall have a cui in vitd by the ſtatute; 
W. 2. ca. 3. 9. E. 4.16. and it ſpeaketh where the recoverie is per defaltam. And albeit the defendant may give 
in evidence, if he knoweth it; yet when he makes default, the law preſumeth he knoweth 
not of it, and it may be that he in truth knew not of it; and therefore it is reaſon, that 
ſeeing the ſtatute, that is a beneficiall ſtatute, hath given it him, that he be admitted to his 
iin uod ei deforceat, in which writ the truth and right ſhall be tried. And ſo it is of a recoverie 
as "+1 36. 44. E . 48. y default in an aſſiſe; albeit the recognitors of the aſſiſe give a verdict, a quod ei deforceat 
Br. tit. quod ei deforc. 4. Paſch. lieth. And all this as to this point was reſolved by the whole court of common pleas ; and 
33- El. Rot. 1126. inter Ed. El- ſo the doubt in 41. E. 3. 8. well refolved. Nota, if tenant for life make default after de- 
mer & El. ſa ſeme, * 8 fault, and he in the reverſion is received and plead to iſſue, and it is found by verdict for the 
— zcker demandant, the default and the verdict are cauſes of the judgement; and yet the tenant ſhall 
(Cro. uz. 263.) have a quod ei deforceat. 
As to the ſecond objection, that the defendant may have an attaint. Firſt. it was utterly 
[/ J 23- E. 3. quod ei deforc. denied of the other part, [/] that an attaint did lie in this caſe ; for though it be taken by 


l. ult, F. N. B. 156. the oath of twelve men, yet it is but an * of office, whereupon no attaint did lye on 
V. Flet. I. 5. c. boos E. 3-19- either partie, as upon an enquirie of colluſion, although it be by one jurie, nor upon a 
40. All. 23. 38,16. 25. verdict of quale jus. Secondly, admitting that an attaint did lie in that cafe, yet it followeth 


1. F. N. B. 107. ; | h 
77 N "yy gf © not ex conſeguenti, that a guod ei deforceat did not lie; [g] for if an aſſiſe bee taken by default, 


21. H. 6. 56. 34. H. 6.12. A quodeti deforceat doth lie; and yet the partie may have an attaint ; for this is no enqueſt of 
office, but a recognition by the recognitors of an afliſe, who were returned the firſt day, 
and not returned upon the awarding of the aſſiſe by default. And as to the ſecond objec- 

(1. Cro. 414 Mo. 184. tion, of this opinion was the whole court in F ward Elmer's caſe above mentioned. As to 

F. N. B. 107. c. 6. Rep. 8. b. the third objection, that the dammages ſhould bee the principall, becauſe they were at the 

17. Rep. 5.) common law; that is an argument (fay the other ſide) that they are more antient, but not 
that they are more principall ; and treble dammages were not at the common law (for the 
common law never giveth more dammage than the loſſe amountcth unto), but are given by 
the ſtatute of Gloceſter; but the place waſted is worthier being in the realtic, than dam- 
mages that be in the perſonaltie: Et omne majus dignum trahit ad ſe minus digrum, quamvis 

| minus dignum fit antiquius et à digniori debet fieri deneminat o. And it is conſeſſed, that in an 
: action of waſte againſt tenant for life, or for yearecs, the place waſted is the principal, be- 
% H. 6 7. Walk 3 cauſe the ſtatute of Gloceſter doth give the place waſted and treble dammages at one time; 
for no prohibition or action of waſte lay againſt them at the comm-n law; and in an action 
of waſte, if the defendant confeſſe the action, the plaintiffe may have judgement for the 
place waſted, and releaſe the dammages ; which proveth (and fo Fi:zherbert collecteth) that 
the dammages are not the principall ; for a man ſhall never releaſe the principall, and have 
judgement of the acceflor:e : and an action of waſte againſt tenant for life, is as reall as 
an action againſt tenant in dower. And as to the caſe of 9. H. 5. cited on the other fide, it 
was anſwered, that it was an action in the zezz.7, which is only in the perfonaltie, and then 
the releaſe of the one deth bar both; neither could ſummons and ieverance lie in that 

[k] 6. E. 3. 47. 48. E. g. 19. caſe ; [4] but in an action of waſte (in the exert), either againit tenant for life or for yeares, 

| the releaſe of the one duth not ba re the other; and in both thoſe caſes ſummons and ſe- 

(2. Rep. 68. b. Ant. 139. a. VErance doth lie: and this point was alfo refolved accordingly in Zdward E lner's caſe. 

285. a.) | But when theſe three points were reſolved by the court for the demandant, then the councell 
of the tenant moved 1n arreſt of judgement another point, viz. that the judgement was given 
upou a #ibil dicit, which is alwayes after appearance, and not fer defaitam ; and thercupon 
judgement was ſtayed. (1) 1 

at 


10. Rep. 113. 1. Leo, 297. 
6. Rep. 44. f 


(1) Sir Edward Coke, in his commentary on the ſtatute of Glouceſier, 2. Inſt. 286. obſerves, that regularly in perſonal and mixcd 
actions damages were to be recovered at the common law; but that in real actions no damages were to be recovered at the common. 
law, becauſe the court could not give the demandant that which he demanded not; and the demandant in real actions demands no da- 
mages either by writ or count. The aſſiſe was a mixed action; and therefore if upon the trial the demandant made out his title, his 
ſeiſin, and his diſſeiſin by the tenant, he had judgment to recover his ſeiſin and his damages for the injury ſuſtained. But the da- 
mages in theſe caſes were awarded againſt the diſſeiſors only, and not againſt their aliences or tenants. The ſtatute of Marlbridge, 

2. Hen. III. c. 16, gave damages in a writ of mortaunceſtor againſt the chief lord, The ſtatute of Glouceſter, 6. Ed. I. was a con- 
fderable extenſion of the law of damages. It ordained, that if the diſſeiſor ſhould alien the lands, and ſhould not have whereof damages 
might be levied, the perſon into whoſe hands the tenements came ſhould be charged with the damages, ſo that each ſhould anſwer tor 
the time he held them; that the difſeiſee ſhould recover damages on a writ of entry /r diſſeiſfin againſt him who was found tenaut 
againſt the diſſeiſor; that damages ſhould for the future be recovered in a writ of mortaunceſtor, as in one of novel diſſeiſin; and allo 
in writs of coſinage, aiel, and beſaiel; and generally, that damages thould in all caſes be rendered where the land was recovered 
againſt a man upon his own intruſion, or his own act. The ſtatute then mentions, that till that time damages had been taxcd only 
to the value of the iſſues of the land: it was therefore provided, that a demandant in future thould recover the coſts of the writ pur- 
chaſed, together with the damages, not only in the above inſtances, but generally in cafes where he was entuled to recover damages» 
Tho? this ſtatute only mentions the coſts of the writ, the, conſtruction of it has been extended to the whole expence of carrying on the 
ſuit, Before this ſtatute the juſtices in eyre uſed, where the plaintiff obtained a verdict, to compute the expences of the ſuit, and in 
allefling damages, aſſeſſed a ſum ſufficient to ſatisty that ex pence, as well as the damages. The ſtatute of Marlbridge gave coſts in par- 
ticular caſes to the defendant; fo that it is a miſtake to ſav, that the ſtatute of Glouceſter was the firſt ſtatute by which coſts were 
given. Sce Sayer's I aw of Coſts, p. 3. The general law of coſts ſtiil reſts on the ſtatute of Glouceſter 3 ſo that where coſts were not 
recoverable before that ſtatute, they are not recoverable now, unleſ in thoſe cates where they have becn given by tome ſubſequcn: 
ſtatute» . . 


Lib. 3. Of Remitter. Secd. 674, 675. 356 


But to returne to Litileton. Here he openeth a ſecret of law ; for the cauſe of this remit- (8. Rep. 62.336. F. N. B. 155.b. 
ter is, for that the tenant for life in this caſe might have a quod e deforcear, for fo Littleton ** Iuſt 350.) 
ſaith : i/int que il poit aver quod ei deforceat : Now it appcareth by our bookes, that the te- 
nant for life at the common law was remedilefſe, becauſe he could not bave (as hath beene 
ſayd) a writ of right; and conſequently the feme covert in this caſe could not bee remitted by 
the taking of an eſtate to her huſband and her, becauſe her right was remedileſſe, and could via ; 
have no action. But when an act of parliament or a cuſtome doth alter the reaſon and cauſe r Fs os cles PR this 
thereof, thereby the common law it ſelfe is altered, if the act of parliament and cuſtome be = H. - $# b. 3 * 
purſued ; for Alteratã cauſd et ratione legis, alteratur et lex, et cefſante cauſd ſeu ratione legis Gard. 72. 29. E. 3.5. per Wil- 
Hut et lex + as in this caſe the ſtatute of V. 2. giving remedie to thi; feme tenant for life, in bie Cuſtome. Lib. g. fol. 86. 
this it giveth her abilitie to bee remitted, becauſe her right is not now remedileſſe, but ſhee Juice Windham's caſe, a. & b. 
hath an action to recover it. 
And Littleton warily putteth his caſe, that the recoverie was had againſt the feme while 
ſhe was ſole ; for there was a time when it was a queſtion, whether a recoverie beeing had 
by defau:t againſt the huſband and wife, (the wife being tenant for life) the ſaid ſtatute 
gave a quod ei deforceat to the huſband and wife, for that the ſtatute gave it againſt tenant 
in dower and tenant for life, &c. and here the huſband is not tenant for life, but 
ſeiſed in the right of his wife, and therefore out of the ſtatute : and of this opinion is 
one [g] booke ; but { Apices juris non ſunt jura, et parum d'fferunt quæ re concordant) the con- 
— hack beene adjud — = ſo that polae is os in — : ad the like in caſe of receit 12 — 1 3 
tor him in reverſion. Bur if the huſband and wife loſe by default, and the huſband die, the F. N. B. 156. a. f. % 3 
wife ſhall not have a quod ei deforceat ; for a cni in vitã is given to her in that caſe by a for- 2. E. 4. 13. F. N. B. 156. C, * 
mer ſtatute, viz. V. 2. cap. 3. Theſe things are worthy of due obſervation, and points 33 2 6.46. 2. E. 4.11, 
of excellent learning; and Zirtleton in our bookes ſpeakes of another kinde of quod ei defor- ö 
crat at the common law, upon a diſſciſin, which you may read. But now let us heare him 
in his booke. 
Le rever/ion eſt diſcontinue, iſint que il ne poit aver action de waſte. 28. E. 3. 21. 44. E. g. 34, 33. 
Here it apprareth, that when the reverſion is deveſted, the leſſor cannot have an action A A = + og 8. 
of waſte, becauſe the writ is, that the leſſee did waſte ad exheredationem of the leflor, and (Cro. Car. rk. : 
that inheritance muſt continue at the time of the action brought. And it is to bee obſerved, Ant. 325. a. 3 34. b.) 
that in an action of waſte brought by the leſſor againſt the leſſee, the leſſee in reſpect of the 

rivitie cannot plead generally, riens en le rewerſion, viz. [H] that the leſſor hath nothing [AJ 46. E. 3. 20. 8. H. 6 
in the reverſion, but he muſt ſhew how and by what meanes the reverſion is deveſted out of 30. H. 6. "4 CORY? 100 
him; and this holdeth (as hath been ſaid) b:tweene the leſſor and the lefſee : but if the 

rantee of a reverſion bringeth an action of waſte, the leſſee may plead generally, that he 
hath nothing in the reverſion. And yet in ſome ſpeciall caſes an action of waſte ſhall lie, 
aibcir the leſſor had nothing in the reverſion at the time of the waſte done. As if tenant for 
life make a feuffment in fee upon condition, and waſte is done, and after the leſſee re-enter 
for the condition broken; in this caſe the leſſor ſhall have an action of waſte, And ſo if a (F. N. B. 112. h.) 
biſhop make a leaſe for life or yeares, and the biſhop die, the leſſee, the ſec being void, doth 
waſte, the ſucceſſor ſhall have an action of waſte. So if leſſee for life be difſeiſed, and waſte 
is done, the leſſee re-enter, an action of waſte ſhall be maintained againſt the leſſee ; and fo 
in like caſes: and yet in none of theſe caſes the plaintiffe in the action of waſte had any 
thing in the reverſion at the time of the waſte made; but theſe eſpeciall caſes have their ſeve - 
rall and eſpeciall reaſons, as the learned reader will eafily finde out. (Poſt. 262. a.) 

Here note, that albeit the action be falſe and feigned, yet is the recoverie ſo much re- -. m1 Aggie 744 Ac 2 /2. A. 
ſpected in law. as it worketh a diſcontinuance. [i] But if tenant for life ſuffer a common re- [7] 5. AM. pl. g. fl. E. 3 ; 
coverie, or any other recoverie by covine and conſent betweene the tenant for life and the Ent. Cong. 42. 15. E. 3. Age 95. 
recoveror, this is a forfeiture of his eſtate, and he in the reverſion may preſently enter for 41, E. 3. 18. per Finchden, 
the forfeiture. Since our author wrote, the ſtature of 14 EI. cap. 8. hath becne made con- 3* W.. . Arg 11 
cerning this matter, which is to be confidered, [4] and hath beene well conſtrued and ex- 14. El. cap. CO TO 
pounded, and needs not here to be repeated. | [4] Lib. g. fol. 60. Lib. 1. fol. 1g. 
And it is to be obſerved, that although the diſcontinuance groweth by matter of record, 
yet the remitter may be wrought by matter in paiis ; and of the reſidue of theſe two Sections 


— 


luſſicient hath becue ſaid before. 


(Ant. 54. a. Mo. 32.) 


Sect. 


Lib. 3* 8 Cap. 12. 


(8. Iafl. 343 F. N. B. 193.8.) 


F. 7 N 7-H. 4 17. 
1. H. 7. 16. b. 39. E. 3. go. 
27. H. 8. 24+ 


f4. Inſt, 146.) 


Of Remitter, Set. 676, 677, 


SeCt. 676. 


'TEM, | le baron diſcontinua 
e terre de ſa feme, et puis 
repriſt eſtate a luy et a ſa feme, et 
al tierce perſon pur terme de lour 


vibe, ou en fee, ceo * neſt un re- 


mitter a la feme, forſque quant a 
la moity; et pur lauter moity 
el covient apres la mort ſon 
baron de ſuer un briefe de cui in 
vita +. 


| ALSO, if the huſband diſconti. 

nue the land of his wife, and 
after taketh backe an eſtate to him 
and to his wife, and to a third per- 
ſon for terme of their lives, or in 
fee, this is no remitter to the wife, 
but as to the moitie; and for the 
other moitie ſhee muſt after the 
death of her huſband ſue a writ of 
cui in vitd, 


o neſt remitter forſque quant al moitie, Cc. Albeit chere is authoritie 
in our bookes to the contrarie, yet the law is taken as Littleton here holdeth it, and 
as before it appeareth in the like caſe in this Chapter, and for the reaſon therein expreſſed, 


Sect. 677. 
E 7 Pets le baron 7 TE M. i le baron ALSO, if the huſ- 


revient, et agreca, diſcontinue la terme band diſcontinue . 
Sc. In chis caſe the eſtate ſa feme, et ala ouſter the land of his wife, 
is in the teme covert pre- / nere, of le diſcon- and goeth beyond ſea, 


ſently by the liverie before 


any agreement by the huf- 71mzuee /ef/ſa meſme la and the diſcontinuee 
band; and of this opinion is Ferre al feme pur terme let the ſame land to 


Littleton in our bookes. 
Ala ouſter le mere. 


de ſa vie, et liver a luy the wife for terme of 


Te hes bid Cooks within the ſeiſinz et puis le baron her life, and deliver to 
realme, it doth not alter the reuyent, ef agreea 4 her ſeiſin; and after 
” cel liverie de ſeifin, ceo the huſband commeth 
Quere en ceſt caſe eft un remitter a la backe, and agreeth to 


whether the diſagreement of 


the huſband ſhall ouſte the Zemps ae le leas fait 


i le baron, &c. Here i feme : et uncore this liverie of ſeiſin, 
a queſtion moved by Littleton, | femme #yl[n1t 


this is a remitter to 


wife of her remitter. And it "Z M, ceo ne ſerroit the wife had 


the wife : and = if 


cene 


ſeemeth that the diſagreement 


ſhall not deveſt the remitter. @ la un _remitter. ſole at the time of the 


| Firſt, becauſethe ſtate made Mes entant que el leaſe made to her, this 
to the wife which wrought fuit covert de baron ſhould not be to her 


the remitter is baniſhed and 


wholly defeated, and therefore al femps de la leas, a remitter. But inaſ- 
no diſagreement of the huſ- er de le liverie de ſei- much as ſhe was covert 


band can deveſt the ſtate gain- 


ed by the leaſe, which by the ſin fait a luy, coment baron at the time of 
remitter was deveſted before, 5 el priſt ſolement the leaſe, and liverie 


Secondly, for that the 
law ron, once reſtored her 
antient an 
not ſuffer the diſagreement of 
the huſband to deveſt it out 


e liverie de ſeifin, ceo of ſeiſin made unto 
better right, will uit un remitter a her, albeit ſhee taketh 
luy, pur ceo que feme only the liverie of ſei- 


of her, and to revive the diſ- covert ſerra adjudge ſin, this was a remitter 


S 144, L. and M. and Roh. 


ficome 


Oc, added L, and M. and Roh, 


come enfant deins 
age en tiel cas, &c. 
Quære en ceſt cas ſi le 
baron quant il revient, 
voil diſagree a le leas 
et livery de ſeiſin fait 
a ſon feme en ſon ab- 
ſence, ft * ceo ouſtera 
fon Jeme de ſon remit- 


ter , ou nemy, &c. 


Of Remitter. 


to her becauſe a feme- 


covert ſhall be adjudg- 
ed as an infant with- 
in age in ſuch a caſe, 
&c. Querenn this caſe 
if the huſband when 
hee comes backe, will 
diſagree to the leaſe 
and livery of ſeiſin 


made to his wife in 


his abſence, if this ſhall ouſte his wife of her 


remitter, br not, &c. 


continuance, and reveſt the 
wrongfull eſtate in the diſ- 
continuee. 

Thirdly, for that remitters 
tending to the advancement of 
ancient rights are favoured in 
law. Js 

And fo it is for the ſame 
cauſes, if the wife ſurvive her 
huſband, ſhe cannot claime in 
by the purchaſe made during 
the coverture ; but the law ad- 
judgeth her in her better right. 
But it both eſtates be walve- 
able, there albeit the wife pri- 
ma facie is remitted ; yet after 
the deceaſe of her huſband, ſhe 
may elect which of the eſtates 


ſhe will. As if lands be given to the huſband and wife, and their heires the huſband make 
a feoffment in fee, the feoffee giveth the land to the huſband and vie and the heires of their 
two bodies, the huſband dieth ; in this caſe the wife may elect which of the eſtates ſhee 
will; for both eſtates are waiveable, and her time of election and power of wayver accrewed 


to her firſt after the deceaſe of her huſband. If lands be given to a man and the heires fe- 


males of his body, and he maketh a feoffment in fee, and take backe an eſtate to him and his 
heires, and dieth, having ifſue a daughter, leaving his wife groſement enſtint with a ſonne 


and dieth, the daughter is remitted ; 


deveſt the remitter. (1) 


ITEM. fi le baron 

diſcontinua les te- 
nements ſon feme, et 
le diſcontinuee eſt dif- 
 ſeifie, et puis le diſſei- 
four lefſa meſmes les 
renements a le baron 
et a ſon feme pur terme 
de vie, ceo eft un 
remitter a la feme. 
Mes fi le baron et 
Jon feme fueront de co- 
vin I et conſent que le 
diſſeiſin doit efte fait, 
donques il neſt re- 
mitter a fon ſeme, pur 
ceo que el it difſeiſe- 
refle. Mes ſi le baron 
uit de covin et con- 
ſent a lie uliſſeiſin, et 


nemy la feme, donque 


* ;co=je9, L. and M. and Roh. 


Sec. 678. 
ALSO, if the huſ- 


band diſcontinue 
the lands of his wife, 
and the diſcontinuee 
is diſſeiſed, and after 
the diſſei ſor letteth the 
ſame lands to the huſ- 
band and wife for 
terme of life, this is a 
remitter to the wife. 
But if the huſband and 
his wiſe were of co- 
vine and conſent that 
the diſſeiſin ſhould be 
made; then it is no 
remitter to his wife, 
becauſe the is a diſſei- 
ſereſſe. But if the huſ- 
band were of covin and 
conſent to the diſſei- 
ſin, and not the wife 


o nem, Sc. not in L. 


and albeit the ſonne be afterward borne, he ſhall not 


FT puis le diſſeiſor 
lefſa meſme les tene- 
ments, Sc. Note, ſo much 
are remitters favoured in law, 
thut the ſtate made by the diſ- 
ſeiſor (which commeth to the 
land by wrong, and upon whom 
the entry of the diſcontinuee 
is lawfull) doth remit the wife, 
and deveſteth all out of the 
diſcontinuee. albeit he hath a 
warrantie of the land. 


Mes ſi le baron ct 


eme fueront de covin et 


conſent, Sc. Here it ap- 
peareth that covin and conſent 
of the huſband and wife doth 
hinder the remitter of the wife; 
for covine and conſent in many 
caſcs to do a wrong, doth 
choak a meere right, and the 
II manner doth make a good 
matter unlawtull, 


Conn, Covina, com- 
meth of the French werd 
Convine, and is a ſecret aflent 

deter- 


Sec, 678; 


41-E. g. 18. 
(Plo. 114. b.) 


18. Elis. Dier 351. 


(2. Rep. 37. g. Rep. 26. b. g2, a. 
2. Roll. Abr. 421, 422, 423- 

9 Rep. 140. b. 2. Cro. 489. 
Ante 246. a. 348. 3. Leon. 2.) 


18. E. 4. ubi ſapra. 


(2. Rep. 71.) 


Pl Com. 546. in Wimbiſhe's 
caſe. ; 


and M. nor Roh. nor MSS. f e-, L. and M. and Roh. 


(i) VII. The remitter defeats the wrongful efiite immodiately without entry ; yet where both eſtates are waiveable by a wife, with - 
out prejudice to a third perſon, ſhe may waive which the pleaſes. 
Thus, if there be a feoflment to the huſband and wife in tail, remainder to A. the huſband diſcontinues, and takes back in eſtateè to 
him and his wife in tail, remainder to B. though the wife in reſpect ro herſelf may take either the original eftate tail, or the eſtate tail 
created by the feoflment, both the eftites being after marriage; yet the ought to take the firſt, being for the bencſit of A. the rightful 


8 U 


temainder- man. Hob. 71.235 


But if a third perſon is intereſted, ſhe muſt take her ancient eſtate. 


2 ——— 
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Lib. 3. Cap. 12. Of Remitter. Sect. 679. 


* 35-2, 4. Rep. 82 b. 
N. B. 98. d.) 


41. E. g. 46. 11. II. 4. 60. 
44. Afl. 29. 19. H. 8. 12. 
18. H. 8.5. 11. E. 4. 2. 
7. H. 7. 11. 


(3. Rep. 78. Plo. 51. a. 84. 
Ant. 33. 2.) 


41. AN. p. 28. 25. Al. p. 1. 
27. Al. 74. 15. E. 4. 4-4. 
12. All. p. 10. 


11. E. 4. 2. . 
14 H. 8. 13. 33. H. 5. Zo 
12. E. 4. 21. b. 


Waſte 128. 16. Aff. p. 7. 
21. E. 4. 33. 21. H. . 35. 
3. H. 4. 17. 

(1. R. II. Abr. 278. 660. 

F. N. B. 11. &) 


determined in the hearts of two #7 . os | 
ö tiel leas fait al feme then ſuch leaſe made 


prejudice e eft un remitter, pur to the wife is a remit- 


woman is lawfully inti- ceo que nul default ter, for that no de 
tled to have dower, — * 18 7 7 0 fault 


ot covine and conſent, that one 7 wit en / af eme. was in the wife. | 
ſhall diſſeiſe the tenant of the land; againſt wh6m ſhe may recover her lawfull dower, all 
which is done accordingly ; the tenant may lawfully enter upon her, and avoid the recovery 
in reſpect of the covine. But if a ditfeiſor, $a. So or abator, doe endow a woman that 
hath lawfull title of dower, this is good, and ſhall binde him that right hath, if there were 
no ſuch covine or conſent betore the diſſeiſin, abatement, or intruſion; | 

And ſo it is in all cafes where a man hath a rightfull and juſt cauſe of action; yet if he 
of covine and conſent doe raiſe up a tenant by wrong againſt whom he may recover, the co- 
vine doth ſuffocate the right; ſo as the recovery, though it be upon a good title, ſhall not 
binde or reſtore the demandant to his right. 

If tenant in taile and his iffile diſſeiſe the diſcontinuee to the uſe of the father; and the 
father dieth, and the land deſcendeth to the ifſue he is not remitted againſt the diſcontinuee 
in reſpect he was privie and partie to the wrong; but in teſpect of all othe's he is remitted, 
and ſhall deraigne the firſt warrantie. And ſo note a min may be remitted againſt one, and 
not againſt another. | 

A. and B. joyntenants be intitled to a reall action againſt the heire of the diſſeiſor, A. cauſe 
the heire to be diſſeiſed; againſt whom A. and B recover and ſue execution. B. is remitted; 
for that he was not partie to the covine, and ſhall hold in common with A.; but 4. is not 
reinitted; for the reaſon that Liu, here ſheweth. 


Pur ceo que el eft difſetſoreſſe. Nota, it is regularly true, that a feme covert 
cannot be a diſſeiſoreſſe by her commandement or procurement precedent, nor by her aſſent 
or agreement ſubſequent ; but by her actuall entry, or proper act, ſhe may be a diſſeiſoreſſe. 
And therefore ſome doe hold that Littleton muſt be intended, that the huſband and wife were 
preſent when the diſſeiſin was done; and others doe hold that Littleton is good law, albeit 
ſhe were abſent ; for that if her procurement or agreement be to doe a wrong, to cauſe a 
temitter unto her in this ſpeciall caſe, ſhe ſhall faile of her end; and remitted ſhe ſhall not be; 
but in this 22 caſe ſhe ſhall be holden as a difleiforeſſe by her covine and conſent qua- 
tens to hinder the remitter. And here it appeareth, that albeit the huſband be of covine and 
conſent, &c. ; yet if the wife were not of covine and conſent alſo, ſhe ſhall be remitted, be- 
cauſe, as Littleton faith; there was no default in the wife. 


Sect, 679. 


TEM. | tiel diſcontinuee fe- ALSO, if ſuch diſcontinue make 
fort eftate de franktenement an eſtate of freehold to the huſ- 

al baron et a ſon feme per fait en- band and wife by deed indented 
dent fur condition, ſcilicet, reſer- uponcondition, ſcilicet, reſerving to 
vant al diſcontinuee un certaine the diſcontinuee a certain rent, and 
rent, et fur default de payment un for default of payment a res entrie, 
re-entry, et pur ceo que le rent eff and for that the rent is behind the 
aderere le diſcontinuce enter; don- diſcontinuee enter; then for this 
ues de cel entrie le feme avera un entrie the wife ſhall have an aſſiſe 
9/jiſe de novel diſſeiſin, apres la of novel difſerjin, after the death of 
mort jon baron envers le diſcon- her huſband againſt the diſconti- 
tinuee, pur ceo que le condition nuee, becauſe the condition was 
juit tout oufterment antente, en- altogether taken away, inaſmuch 
tant que la feme fuit en ſon remit- as the wife was in her remitter ; 
ter; uncore le baron oveſque ſa yet the huſband with his wife can- 


feme 


Lib. 3 


que le baron eft eftoppe, &c. 


Of Remitter. 


Sect. 680, 681. 


feme ne poient aver aſſiſe, pur ceo not have an afliſe, becauſe the huſ- (4 Rep. 55.) 
band is eſtopped, &c. 
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JT is hereby to be obſerved, that the wife is preſently remitted, and that the conditions, pl. Com. in Amy Tow nſhend's 
and rents, and all other things annexed to, or reſerved upon the ſtate (that is vaniſhed Caſe. 12.R. 2. tit. Remitter. 12 
and defeated by the remitter) are defeated alſo, (1) 


Sect. 680, 681. 


JT E M. / le baron diſcontinua 


les tenements ſa feme, et re- 


prift eftate a luy pur terme de ſa 
vie, le remainder apres ſon de- 
ceaſe a ſa feme pur terme de ſa 
vie; en ceſt cas ceo n'eſt un remit- 
ter a la feme durant la vie le ba- 
ron, pur ceo que durant la vie le 
baron, la feme nad riens en le 
franktenement. Mes ft en ceo 
cas la feme  ſurveſquiſt le baron, 
ceo eft un remitter a la feme, pur 
ceo que un franktenement en ley 
eſt ject ſur luy maugre le ſoen. þ Et 
entant que el ne poit aver ation 
envers nul auter perſon, et en- 
vers luy meſme el ne poit aver 
action, pur ceo el oft en fon remit- 
ter. Car en ceſt cas coment que la 
.Feme ne entra pas en les tenements, 
uncore un eftrange que ad cauſe 
de aver action, poit ſuer ſon action 
envers la feme de meſmes les tene- 
ments, pur ceo que el eft tenant 
en ley, coment que el ne ſoit te- 
nant en fait. 


ALSO, if the huſband diſconti- ($i: 63) 


nue the tenements of his wife, 
and take backe an eſtate to him 
for life, the remainder after his 
deceaſe to his wife for terme of her 
life; inthis caſe this is no remitter 
to the wife during the life of the 
huſband, for that during the life of 
the huſband, the wife hath nothing 
in the freehold. But if in this caſe 
the wife ſurviveth the huſband, 
this is a remitter to the wife, be- 
cauſe a freehold in law is caſt upon 
heragainſt herwill. Andinaſmuch 
as ſhe cannot have an action againſt 
any other perſon, and againſt her 
ſelfe ſhee cannot have any action, 
therefore ſhe is in her remitter. 
For in this caſe although the wife 
doth not enter into the tenements, 
yet a ſtranger which hath cauſe to 
have an action, may ſue his action 
againſt the wife for the ſame tene- 
ments, becauſe ſhee is tenant in 


law, albeit that ſhe be not tenant 


Sect. 681. 


CAR tenant de franktenement en 

fait eſt celuy, que, il ſoit diſ- 
ſeiſie de“ franktenement, il poit 
aver afſife : mes tenant de frank- 
tenement en ley devant ſon en- 
tre + en fait, n'avera my afſiſe. 
Et ſi home Þ ſoit ſeifie || de certeine 
terre, & et ad iſſue fits quel prent 


4 Hen fene, Paper Ml. 8. fn added L. and M. and Roh. 
en fee added L. and M. and Roh. 


and NI. nor Roh. 


F OR tenant of frechold in deed 

is he, who, if hee be diſſeiſed of 
the freehold, may have an aſſiſe: 
but tenant of freehold in law be- 
fore his entrie in deed, ſhall not 
have an aſſiſe. And if a man bee 
ſeiſed of certaine land, and hath 
iſſue a ſonne who taketh wife, and 


eme 


$ et not in L. and M. nor Roh. 


+ en falt not in L. and M. nor Roh. 


+ Hit not in L. 


(1) VIII. The remitter defeats entirely the wrongful eſtate, and conſequently every thing annexcd to or iſſuing out of it. See ant. 


dect. 659+ 665, 666, and poſt. Sect. 686, 687. But an eſtate made of the land itſelf by him who is remitted, as a leate for years, is nor 
defeated by the remitter.— Sec Com. Dig. vol. 5. 416. 


Lib. 3. 


( 4: Rep. 8) 


(Pio. 416. b.) 


18. H. 8. 3. 
(3. Rep. 26. a.) 


Vide Sect. 447- * 
Bracton, lib. 4. fol. 206. 237. 
Britton, 83. b. 

Flets, hb. g. cap. 15. 

(Plo. 2 29. b. 230. a. 

Cro. Car. 338. Hob. 256.) 


a) 12. E. 4. 20. 
4 Sect. 684, 685. 


Cap. 12. 


feme, et le pier devie ſciſie, et puts 


le fits devie devant aſcun entrie fait 
per luy en la terre, le. feme le fits 


ſerra endowe en le terre, et uncore 


il n' avoit nul franktenement en fait, 
mes il avoit un fee et franktene- 
ment en ley. Et iſſint nota, que præ- 
cipe quod reddat poit auxybien 
eftre maintenus envers celuy que 
ad franktenement en ley, ficome en- 
vers celuy que ad le franktenement 
en fait. 


Of Remitter. 
the father dieth ſeiſed, and after 


Sect. 682. 


the ſonne dies before any entrie 
made by him into the land, the wife 
of the ſonne ſhall be endowed in 
the land, and yet he had no freehold 
in deed, but hee had a fee and free- 
hold in law. And ſo note, that 
a precipe quod reddat may as well 
bee maintained againſt him that 
hath the freehold in law, as 
againſt him that hath the freehold 
in deed. 


HEs E five things are to be obſerved. Fitſt, that a remainder expectant upon an 


eſtate for lite worketh no remitter, but when it fall in poſſeſſion: for before his time 


he can have no action, and no freehold is in him. Secondly, though the woman might 
waive the remainder, yet becauſe ſhe is preſently by the death of the huſband tenant 
to the præcipe, it is within the rule of remitter, and her power of waiver is nut materiall, 
Thirdly, that a freehold in law being caſt upon the woman by act of law, without any thing 
done or aſſented to by her, doth remit her, albeit ſhe be then ſole and of full age. Fourthly, 


that a Dauer gs lyeth againſt one that hath but a freehold in law, Fifthly, that a woman ſhall 


be en 
beene faid in the Chapter of Dower; 


owed where the huſband hath the inheritance, and but a freehold in law, as hath 


* 


Sea. 68 2. 


TEM. {i tenant en taile ad iſ- 

ſue deux fits de pleine age, et 
i] leſſa la terre taile al eigne fits 
pur terme de ſa vie, le remainder 
al fits puiſne pur terme de ſa vie, 
et puis le tenant en taile moruſt 


en ceſt cas leigne fits neſt pas en 


ſon remitter, pur ceo que il prent 


eſtate de fon pier. Mes i Feigne 
fits moruft ſauns iſſue de ſon 
corps; donque ceo eft un remitter 
al puiſue frere, pur ceo que il eſt 
beire en le tayle, et un franktene- 
ment en le ley eſt eſcheate, et jecte 
fur luy per force de le remainder, 
et il y ad nul envers que il poit ſuer 
on action &. 


ALSO, if tenant in taile hath iſſue 

two ſons of full age, and he let- 
teth the land tailed to the eldeſt fon 
for terme of his life, the remainder 
to the younger ſon for terme of his 
life, and after the tenant in taile 
dieth ; in this caſe the eldeſt ſonne 
is not in his remitter, becauſe hee 
tooke an eſtate of his father. But if 
the TTdeſt die without TTue of his 
bodie, then this is a remitter to 
the younger brother, becauſe he is- 
heire in taile, and a freehold in Jaw 
1s eſcheated, and caſt upon him by 
force of the remainder, and there 
is none againtt whom he may ſue 
his action. 


(GG F this opinion is [a] Littleton in our bookes; and of this ſufficient hath beene aid in 
the next Section before. See hereafter [6] foie explanation hereof. 


Sect. 


* &c. added L. and VI. and Reh. 


Lib. 3. 


N meſme le maner eſt, Iou home 
© ſoit diſſeiſie, et le diſſeiſor moruſt 
ſeifie, et les tenements diſcendont 
a ſon heire, et Pheire le diſſeiſor 
Fait un leas a un home de meſmes 
les tenements pur terme de * wit, 
le remainder a le difſeiſee pur 
terme de vie, ou en taile, ou en 
fee, le tenant a terme de vie 
moruſt, ore ceo eft un remitter 


al diſſeiſee, &c. cauſa qui ſupra, 


Go 


＋ & 


Of Remitter, 


Se&t. 683. 


a man is 


ſeiſor dieth 


pra, &c, 


Sect. 683, 684. 


diſſeiſed, and the diſ- 
ſeiſed, and the tene- 


ments deſcend to his heire, and the 
heire of the diſſeiſor make a leaſe 
to a man of the ſame tenements 
for terme of life, the remainder 
to the diſſeiſee for terme of life, or 
in taile, or in fee, the tenant for 
life dieth, now this is a remitter 
to the diſſeiſee, &c. cauſa qud ſu- 


„ this ſtandeth upon the ſame reaſon that the caſes in the two Sections precedent doe. 
Set the next Section following. 


$* OTA, jj tenant 

en taile enfeojfa 
fon fits et un auter 
per ſon fait de la terre 
taile, en fee, et livery 
de ſeiſin eft fait a lau- 
ter accordant al fait, 
et le fits rien conu- 
fant de ceo reea 
a le feoffment, et puis 
celuy que prijt le li- 
very ae ſciſin devy, et 
le fits ne occupia la 
terre, ne prent aſcun 
profit del terre durant 
la vie le pier, et puis 
le pier moruſt, ore 
ceo eft un remitter 
al ſits, pur ceo que le 
Tranktenement eſt ject 
fur luy per le fur- 
udo; et nul de- 
fault ſuit en iuy, pur 
ces que il ne unque 


* ſoz added L. and NI. and Rch. 


L. and M. and Rob. 


Sect. 684. 


OTE, if tenant in 
N taile infeoffe his 
ſonne and another b 
his deed of the land in- 
tailed, in fee, and live- 
ry of ſeiſin is made to 
the other according to 
the deed, and the ſon 
not knowing of this 
agreeth not to the feof- 
fement, and after hee 
which tooke the live- 
ry of ſeifin dieth, and 
the ſon doth not oc- 
cupie the land, nor tak- 
eth any profit of the 
land during the life of 
the father, and after 
the father dieth, now 
this is a remitter to 
the ſonne, becauſe the 
frechold is caſt upon 
him by the ſurvivor; 
and no default was in 


BR, 1 in L. and M. and Rch- 
not in L. and M. nor Roli. 


* II ſhould ſeeme by this 

marke, that this was an 
addition to Littleton ; but it 
is of Littt/on's owne worke, 
and agreeth with the origi- 
nall, ſaving the originall be- 
gun this Section thus: Item 
fi tenant en taile, Sc. 

Per ſon fait, &c. 
Here Liitleton materially ad- 
deth by his deed ; for if a 
man intendeth to [5] make a 
teoffement by paro! to J. and 
B. and he and B. eme upon 
the land, A. being abſent, and 
make livery to N. in the name 
both of H. and A. and to their 
heires, this ſhall enure onely 
to B.; for neither can a man 
abſent take livery, nor make 
livery without deed, 

Et liverie de ſeiſin 
eft fait a Lauter ac- 
cordant al fait, &c. 
Note, livery being made to 
one according to the deede, 
enureth to both, becauſe the 


deede whereunto the livery . 


referreth is made to both; 
for the rule is, that /'erba 
relata hoc maxime operantur 
per referentiam ut in eis in ef? 


widenturs 
Et 


Py 
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JN the ſame manner it is, where (2: Roll. Abr. 426.) | 


(Ant. 49. b. 52. a. 297. b.) 


[5] Temps H. 
Br. 72. 40. E. 


10. E. 4. 1. a. 
18. E. 4. 13. 


$ 


(9. Rep. 136.) 


+ &c. not in L. and M. nor Roh. 
q ue added L. aud M. and Roh. 


8 X 


8. Feoſſementsi 
8. 41. 

15. E, 4. 18. 
22. H. 6. 12. 


(Ant. 49. b. 32. a.) 


Meta item, 


0 0 4 
. . IA. £2 PE e 


Lib. 3. Cap. 12. 


Et le fits nient conu- agreea, Sc. en la vie him, becauſe he did ne- 
le feaffement. Here it ap- envers que il poit life © 6 
h p 
conuſant, and agreeth to the whom hee may Tac T 
| writ of formeden, &c. 
if the feoffement were made — 
ted, becauſe he was conuſant of the feoffement, and agreed to the ſame; and Liſtleton ſaith 
Vide &Q. 682. 
iſſue two ſons, and by deed indented betweene him of the one part, and the ſons of the other 
! mainder in the life of the father; or if the like eſtate had been made by parol, if in the life 
ther and the eldeſt ſon without iTue, the ſecond ſon ſhould not be remitted, becauſe he agreed 


l 0 a — : 
Of Remitter. Sect. 68 + 
fant de ceo, ne agreea a ſon pier, et il ad nul ver __ in the 
ite ot His father, and 
peareth, that if the ſonne be fuer brigfe de forme- hee hath none *gainſt 
feoffement, &c. this is no re- don, Sc. 
mitter to him. And therefore 
by deed indented, and the ſonne with the other ſealeth the counterpart, and then the feoffor 
maketh m_y to the other according to the deed, and the other dieth, the ſon is not remit- 
in the caſe that he putteth, that there was no default in the ſon, becauſe he agreed not to the 
'feoffement in the life of the father: and ſo it ſeemeth, that if A. be ſeifed in taile, and have 
art, maketh a leaſe to the eldeſt for life, the remainder to the ſecond in ſee, and dieth, and 
the eldeſt ſon dieth without iflue, the ſecond ſon is not remitted, becauſe he agreed to the re- 
of the father the tenant for life had beene impleaded, and made default, and he in the re- 
mainder had beene received. and thereby agreed to the remainder, after the death of the fa- 
to the remainder in the life of the father ; all which is well warranted by the reaſon yeelded 
by our author in this Section. 


* ji} —meſe celuy D. L.. and M. and Roh. 
$ e novel added L. and NI. and Roh, 


* 


Sect. 685. 


CAR bome ſoit difſeiſie de cer- 

taine terre, et le diſſeiſor fait 
an fait de feoffment per que il 
infeoffa B. C. et D. et le liverie 
de ſeiſin eft fait a B. et C. mes 
D. ne fuit al liverie de ſciſin, ne 
unque agreea a le feoffment, ne un- 
que voile prender les profits, Sc. 
et puis B. et C. devieront, et D. 
eux ſurveſquiſt, et le diſſeiſee port 


en briefe ſur diſſeiſin en le per 


envers D. * i monſtra tout le 
matter, ꝓ coment il ne unques 
agreea a le feoffment, et iſſint il 
diſchargera luy de damages, Iſint 
que le demandant ne recovera 
aſcuns dammages envers luy, co- 
ment que il ſoit tenant del frank- 
tenement del terre. Et uncore 
le ſtatute de Glouceſter, } cap. 1. 
wort, que le diſſeiſce recavera da- 
mages en briefe de entre, foundue 


ſur & Aiſſciſin vers celuy que eſt 


trouve tenant. Et ceo eft un 
progfe en lauter caſe, que entant 


+ et added L. and M. and Roh. 


FOR if a man be diſſeiſed of cer- 

taine land, and the diſſeiſour 
make a deed of feoffement where- 
by he infeoffeth B. C. and D. and 
liverie of ſeiſin is made to B. and 
C. but D. was not at the liverie of 
ſeiſin, nor ever agreed to the feoff- 
ment, nor ever would take the pro- 
fits, &c. and after B. and C. die, 
and D. ſurvive them, and the diſ- 
ſeiſee bringeth his writ upon diſ- 
ſeiſin in the per againſt D. hee ſhall 
ſhew all the matter, how he never 
agreed to the feoffement, and hee 
(hall diſcharge himſelfe of dam- 
mages, ſo as the demaundant ſhall 
recover no dammages againſt him, 
although he be tenant of the free- 
hold of the land. And yet the 
ſtatute of G/ouceſter cap. 1. will, 
that the difleilee (hall recover 
dammages in a writ of entrie 


founded upon a diſſeiſin againſt 


him which is found tenant. And 
this is a proofe in the other caie, 
gue 


T ca. 1. not in L. dM, nor Roh. 


Lib 3. 


I'ifſue en le taile avient a le 
franktenement, et“ nemy per ſon 
fait, ne per ſon agreement, Þ mes 
apres la mort ſon pier, ceo eft un 
remitter a luy, entant que il ne 
poit fuer action de formedon en- 
vers nul auter perſon, &c. 


that foraſmuch as the iſſue in taile 
came to the freehold, and not by 
his act, nor by his agreement, but 
after the death of his father, 
therefore this is a remitter to him, 
inaſmuch as he cannot ſue an 


action of formedon againſt any 


other perſon, &c. 


HIS cafe ſtandeth upon the ſame reaſon that the next precedent caſe doth. 


Mes celuy que eſt trove tenant, & 


parliament are to be ſo conſtrued, as no man that is innocent, or free from injurie or 
wrong, be by a literall conſtruction puniſhed or endamaged: and therefore in this caſe, al- 
beit the letter of the ſtatute is generally to give dammages againſt him that is found tenant, 
and the caſe that Litrieron here putteth, D. being ſurviver, is conſequently found tenant of 
the land; yet becauſe he waived the eſtate, and never agreed to the feoffment, nor tooke 
any profits, he ſhall not be charged with the dammages, 


Seck. 686, 687. 


E M, fi un abbe aliena la 
terre de fon meaſon d un au- 
ter en fee, et l'alienee per ſon 
ait charge la terre ove un rent 
charge en fee, et puts I alienee in- 
feoffe I'abbe ove licence, a aver et 
tener al abbe et a ſes ſucceſſors a 
touts jours, et puis ['abbe mo- 
ruſt, et un auter eſt eſlieu, et fait 
wbbe : en ceſt caſe I'abbe que eſt 
le ſucceſſor, et ſon covent, ſont 
en lour remitter, et tiendront la 
terre diſcharge, pur ceo que meſime 
['abbe ne poit aver aſcun action, 
+ ne briefe d'entre fine aſſenſu ca- 
pituli, de meſme la terre envers 
aul auler perſon. (1) 


AE SO, if an abbot alien the (+. Ron. Abr 32 


land of his houſe to another 
in fee, and the alienee by his 
deed charge the land with a rent- 
charge in fee, and after the alience 
infeoffe the abbot with licence, 
to have and to hold to the abbot 
and to his ſucceſſors for ever, 
andafter the abbot die, and another 
15 choſen, and made abbot: in this 
caſe the abbot that is the ſucceſ- 
ſor, and his covent, are in their re- 
mitter, and ſhall hold the land diſ- 
charged, becauſe the ſame abbot 
cannot have an action, nor a writ 
of entre ſine afſenſu capituli, of the 
lame land againſt any other perſon; 


Sect. 687. 


N meſine le maner eft, lou 
un eveſque, ou un deane, 
ou auters tiels perjons aliena, 
Gc. ſans aſſent, Ec. et l alienee 
cbarge la terre, Ec. et puis i ev 
que repriſt eſtate de mieſme la 


terre per licence, a luy et a ſes 


® tes added L. and M. and Roh: 


N the ſame manner it is, where a 
biſhop or a deane, or other ſuch 
perſons alien, &c. without aſſent, 
&c. and the alience charge the 
land, &c. and after the biſhop takes 
backe an eſtate of the tame land 
by licence, to him and his ſucceſ- 


ſlic- 


(.) VIII. Here Litr/zton begins to treat of ji to bodies tolitic. 


Sect. 686, 68 7. 
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| re (8. Rep. 1. 
Co Here it appeareth, that acts of Poſt. 265. b. 366. a. 269. 231, 
Ant. 11. b. 11g. a. 


+ nes—=gxze, L. and M. and Roh. tec, L. aud. Mr. and Roh- 


Lib. 3. 


Cap. 12. 
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ſucceſſors, et puis I'eveſque devie; ſours, and after the biſhop dieth; 
ſon ſucceſſor eſt en ſon remitter, his ſucceſſor is in his remitter, ag 
come en droit de ſon eſgliſe, et de- in right of his church, and ſhall 
featera le charge, &c. cauſa qua defeat the charge, &c. cauſd gud 


ſupra, &c. 


fapra, 


UR author having ſpoken of remiiters to ſingular or naturall perſons, as iſſues in 
taile, and to feme coverts, and to their heires, and to them in reverſion or remain- 
der, and their heires ; now he ſpeaketh of remitters to bodies politike and incorporate, as 


to abbots, biſhops, deanes, &c. 


And as diſcents doe remit the heire which comes in the 


per, ſo ſucceſſion doth remit the ſucceſſor, albeit he commeth in the pf. And lo in other 
caſes where the iſſue in taile of full age ſhall be remitted; there in the like caſe ſhall the 
ſucceſſor be remitted alſo, and defeat all meane charges and incumbrances, 


Ove licence, &c. 


That is, of the king and the lords immediate and mediate, to 


diſpenſe with the ſtatutes of mortmaine ; whereof ſee more before, Seel. 140, 


Sect. 


JTEM, þ home ſulſt faux ac- 

tron envers le tenant en taile, 
ficame home voile ſuer envers 
luy un briefe d'entre en le poſt, 
ſuppoſant per fon briefe que le 
tenant en taile n'ad pas entre 
non per A. de B. que diſſeiſiſt 
L ayel le demandant, et ceo eft faux, 
et il recover envers le tenant 
en le taile per default, et ſuiſt 
execution, et puis le tenant en 
taile moruſt, ſon iſſue poit aver 
bricfe de formedon envers lu 
que recovera ; et $1 voile pleader 
le recoverie envers le tenant en 
taile, I iſſue poit dire, que le dit 
A. de B. ne difſei/ift poynt [ayel 
celuy que recoveraſt, en le maner 
come fon briefe ſuppoſa, et fut 
i fauxera * le recoverie. Auxy 
poſito gue ceo furt voyer, que le dit 
A. de B. diſſeiſiſt I ayel le deman- 
dant que recoveraſt, et que apres 
le diſſoiſin le demandant, on fon 
pier, on fon ayel per un 22 
ef relefſe al tenant en laile 
tout le droit que il avoit en [a 


terre, Sc. et ceo nient contriſte- 


688. 
A LSO, if a man ſue a falſe action 


againſt tenant in taile, as if 
one will ſue againſt him a writ of 
entrie in the p, ſuppoſing by his 
writ that the tenant in taile 
had not his entrie but by A. of B. 
who diſſeiſed the grandfather of 
the demandant, and this is falſe, 
and he recovereth againſt the te- 
nant in taile by default, and ſueth 
execution, and after the tenant in 
taile dieth, his iſſue may have 4 
writ of formedon againſt him 
which recovereth ; and if hee will 
plead the recoverie againſt the te- 
nant in taile, the iſſue may ſay, that 
the ſaid A. of B. did not diflciſe the 
grandfather of him which recover- 
ed, in manner as his writ ſuppoſe, 
and ſo he ſhall falſifie his recovery. 
And admit this were true, that the 
ſaid A. of B. did diſſeiſe the 
grandfather of the demandant 
which recovered, and that after the 
diſſeiſin, the demandant, or his fa- 
ther, or his grandfather by a deed 
had releaſed to the tenant in taile 
all the right which hee had in the 
ant 


., L. and M. and Roh. 


ant il ſitiſt un briefe d entre en le 
en vers le tenant en taile, en 

le manner come eft avauntdit, 
et le tenaunt en taile pleda a 

celuy, que le dit A. de B. ue diſ- 
ſeifeft pas fon ayel, en le manner 
come fon briefe ſuppoſa z et ſur ceo 

ſont a iſſue, et 22 eſt trove pur 
le demandant, per que il ad judge- 

ment de recover, et ſuiſt execu- 

tion; et puis le tenant en le taile 

moruſt, ſon iſſue poit avoir un 

briefe de formedon envers celuy 


Of Remitter. 


land, &c. and notwithſtanding this 
hee ſueth a writ of entrie in the 
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poſt againſt the tenant in taile, in 


manner as is aforeſaid, and the te- 
nant in taile plead to him, that the 
ſaid A. of B. did not diſſeiſe his 
grandfather, in ſuch manner as his 
writ ſuppoſe; and upon this they 
are at iſſue, and the iſſue is found 
for thedemandant, wherby he hath 
judgment to recover, and ſueth ex- 
ecution; and after the tenant in taile 


dieth, his iſſue may have a writ of 


que recovera ; et $1 voile plead le formedon againſt him that recover- 


recoverie per Tafion trie envers 
ſon pier que fuit tenant en taile, 
dongue il poit monſtrer et pleader 
le releaſe fait al ſon pier, et 
Nnt Vattion que fuit ſue, feint 
en ley T. 


ed; and if he will plead the reco- 
very by the action tried againſt his 
father who was tenant in taile, then 


he may ſhew and plead the releaſe 


made to his father, and ſo the ac- 
tion which was ſued, feint in law. 


TL recovera envers le tenant en taile per default. Eiiinton addeth (by default) 
becauſe if the [e] recovery paſſed upon an iſſue tried by verdict, he ſhall never falfifie in 


the point tried, becauſe an attaint might have beene had againſt the jurors; and albeit all the 
jurors be dead, ſo as the attaint doe faile, yet the iſſue in taile ſhall not falfifie in the point 
tried, which, untill it be lawfully avoided, pro werttate accipitur. As if the tenant in taile be 
impleaded in a for medon, and he traverſeth the giſt, and it is tried againſt him, and thereupon 
the demandant recover; in this caſe the iſſue in taile ſhall not fallifie in the point tried; 
but he may falſifie the recovery by any other matter: as that the tenant in taile might have 


pleaded a collaterall warrantie, or a releaſe, as Lizeleton here putteth the caſe, or to confeſſe 


and avoid the point tried. And Lilileton's caſe holdeth not on! 


in a recovery by default, 


whereof he ſpeaketh, but alſo upon a ni dicit, or confeſſion or demurrer. 


| Sect. 689. 


ET it ſemble, que feint action ef? 
| autant a dire en Enghſh, a 
fained action, Ceftaſeavorr, kiel 
action que coment que les parolx 
de le briefe font wveyers, uncore 
per certaine cauſes il nad cauſe 
ne title per la ley de recover 
per meſme I action. Et faux ac- 
tion eſt, tou les parole de briefe 
font faux, At en les deux caſes 
avantdits, ſi le cas fuit tiel, que 
apres tiel recovery, et execution 


* gue ſuit not in L. and M. nor Roh. 


AND it ſeemeth, that a faint ac- 
tion is as much to ſay in En- 
gliſh, a fained action, that is to ſay, 
ſuch an action as albeit the words of 
the writ be true, yet for certaine 
cauſes hee hath no cauſe nor title 
by the law to recover by the ſame 
action. And a falſe action is, where 
the words of the writ bee falſe. 
And in theſe two caſes afore- 
ſaid; if the caſe were ſuch, that af- 
ter ſuch recovery, and execution 
ent 


+ &c. added L. and M. and Roh: 
T7 


le] 12. E. 4. 19. 13. E. 4. 3. 
11. H. 4-89. 7. H. 4. 17. 

14. H. 7. 10, 11. 28. Afl. 32. 52. 
34+ Aff. 7. 10. H. 6. 5. 

19. H. 6. 39. Brooke tit. Fauxi- 
fer de Recoverie 55- 

22. H. 6. 28. 34. H. 6. 2. 
26. H. 6. 32. 36. H. 6. Fauxer. 
de Recoverie 27. 


(6. Rep. 7. 2+ Roll. Rep. 442. 


Lib. 3¹ MW 


28. Aff. 32. 34 AM. pl. 7. 


15. E. g. Age 93. 11. H. 4. 8c 
7. H. 4. 17. 32. E. 3. Entrie 


21. H. 6. 13. 
12. E. 4. 20. 


Cong. 31. 
10. H. 6. 6. 


14. H. 7. 11. 23. Eliz. Dier 376. 
Lib. 1. fol. 106. Shelley's caſe. 


Pl. Com. 55. 
iCro. Car. 388. Pho. 14.) 


See hereafter Seft. 50g. 


15. E. 3. Briefe 324. 42. E. 3-53. 


44. E. 3. 21. 48. E. 3. 11. 
1. E. 4.6 5 . 4+ 2. 


d] 12. E. 4. 20. Dier 


23. Eliz. 376. Lib. 10. fol. 97,38. 


in Mary Portington's caſe. 


ax that if a 


Cap. 12. 


ent fait, le tenant en taile uſt diſ- 
ſeiſie celuy que rerovera, et ent 
moruſt ſeifie, per que la terre drſ- 
cendiſt a ſon iſſue, ceo oft un re- 
mitter al iſſue, et Fiſſue eft ems per 
force de be taile; et pur cel cauſe 
eo dye mis les deux caſes prece- 
dents, pur enformer tey, mon fits, 
gue [iſſue en taile per force 
d un diſcent fait a luy apres un re- 
covery et execution * fait envers 
fon aunceſter, poit eſire auxy bien 
en ſon remitter, ficome il ſerroit 
per le diſcent fait a luy apres un 
diſcontinuance fait per ſon aun- 
ceſter de les terres tayles per 
feoffement en pars, ou auterment, 
Sc. 


ERE Littleton explaineth what a faint action is, and what a falſe action is, which is 
plaine and perſpicuous. And here it is to be obſerved, that a remitter may be had after 
a recovery upon a taint action by a diſſciſin and a diſcent, aſwell as by a diſcent after a dif: 


eontmuance by a feoffement, &. 


Sect. 690. 
17 M, en les 


ER E it — 
, judgement 
be given againſt a tenant in 
taile upon a faint or falſe 
action, and tenant in taile 
die before execution, no ex- 
ecution can be ſued againſt 
the ĩſſue in tayle. But if in a 
common recoverie judgement 
bee had againſt tenant in 
tayle where he voucheth, and 
hath judgement to recover 
over in value, albeit the te- 
nant in tayle dyeth before 
execution, yet the recoveror 
ſhall execute the judgement 
againſt the iſſue in tayle in re- 
ſpect of the intended recom- 
pence ; and for that it is the 
common aſſurance of the 
realme, and is well war- 
ranted [4] by our bookes, 
and was not invented by 
juſtice Choke, who was a 
grave andlearned judge in the 
time of E. 4. (as ſome hold 
by tradition) ; but it may bee 


caſes 


YecoVEera 


T ext added L. and M. and Reh. 
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ii be cas fuit tiel, que 
apres ceo que le de- 
mandant avoit judge- 
ment de recover en- 
vers le tenant en tatle, 
et meſine le tenant en 
taile moruſt devaunt 
aſcun execution ewe 
envers luy, per que les 
tenements diſcendont 


a ſon iſſue, et celuy que 


ſcire facias hors de 
le judgement d'aver 
execution de le judge- 
ment envers iſſue en 


taile, iſſue Pledera le 


thereu pon done, the tenant in tayle 
had diſſeiſed him that recovered, 
and thereof died ſeiſed, whereby 
the land deſcended to his iſſue, 
this is a remitter to the iſſue, and 
the iſſue is in by force of the taile; 
and for this cauſe I have put theſe 
two caſes precedent, to enforme 
thee (my ſonne) that the iſſue in 
taile by force of a diſcent made 
unto him after a recovery and ex- 
ecution made againſt his anceſtour, 
may be as well in his remitter, as 
he ſhould be by the difcent made 
to him after a diſcontinuance made 
by his anceſtour of the entayled 
lands by feoffement in the coun- 
trie, or otherwile, &c. 


ALSO, in the caſes 
aforeſaid, if the 
caſe were ſuch, that af- 
ter that the demandant 
have judgement to re- 
cover againſt the te- 
nant in tayle, and the 
ſame tenant in tayle 
dieth before any execu- 
tion had againſt him, 
whereby the tenements 
deſcend to his iſſue, and 
he who recovereth ſu- 
eth a ſcire facias out 
of the judgement to 
have execution of the 
judgement againſt the 
iſſue in taile, the iſſue 
ſhal plead the mat- 
ter 


avantdits, 


uiſt un 


Lib. 3. 


matter come avaunt 
et dit; et iſint pro- 
va que le dit recovery 
uit faux ou feint en 
ley, et iſfint luy barre- 
ra d'aver execution de 
le judgement +. 


Of R emitter . 


ter as aforeſaid ; and ſo 
prove that the faid 
recovery was falſe or 
faint in law, and ſo 
ſhall barre him to 
have execution of the 
judgement. 


Sect. 691. 


that it was upon former 
authorities and opinions of 
judges diſcovered by him, aſ- 
ſented unto by the reſt of the 
judges. 
If a recoverie bee had a- 
gainſt tenant for life with- 
out conſent or covine, though 
it be without title, and exe- 
cution be had, and tenant for 


life dieth, the reverſion or remainder is diſcontinued, fo as he in the reverſion or remainder 
cannot enter; but if ſuch a recovery be had by agreement and covine betweene the deman- 


dant and the tenant for life, then, as hath beene ſaid, it eſtate for 
and he in the reverſion or remainder may enter for the forfeiture. So it 18 if the tenant for life 
ſuffer a common recovery at this day, it ig a forfeiture of his eſtate; for a common recovery 
is a common conveyance or aſſurance, whereof the law taketh knowledge. vince Littleton 
wrote, there were two ſtatutes [e] made for preſervation of remainders and reverfions ex- 
pectant upon any manner of eſtate for life; the one in 32. H. 8. the other in 14. Eliz.: but 
2. H. 8. extended not to recoveries, when tenant for lite came in as vouchee, &c. and there- 
re that act is repealed by 14. Elix. and full remedie provided for preſervation of the entrie 
of them in reverhon or remainder. But the ſtatute of 14. Elia. extendeth not to any recovery, 
unleſſe it be By agreement or covine. Secondly, [7] if there be tenant for life, remainder 1n 
taile, the reverſion or remainder in fee, if tenant for life be impleaded by agreement, and he 
vouche tenant in taile, and he vouch over the common vouchee, this ſhall barre the reverſion 
or remainder in fee, although he in the reverſion or remainder did never aſſent to the reco- 
very; beeauſe it was not the intent of the act to extend to ſuch a recovery, in which a tenant 
in taile was vouched ; for he hath power by common recovery, if he were in poſſeſſion, to 
cut off all reverſions and remainders. And fo if tenant for life had ſurrendred to him in re- 
mainderin taile, he might have barred the remainders and reverſions expectant upon his 
eſtate. Thirdly, where the proviſo of that act ſpeaketh of an aſſent of record by him in re- 
verſion or remainder, it is to be underſtood, that ſuch aſſent muſt appeare upon the ſame re- 


1 TEM, i tenant 
en taile diſconti- 
nua le 2 et mo- 
ruſt, et jon zſſue port 
4 ik. de | 6-4 
don envers le diſcon- 
tinuee (efteant tenant 
de franktenement del 
terre) et le diſton- 
tinuee pleda que il 
neſt tenant, mes ou- 
fterment diſclatma de 
le tenancy en la ter- 
re; en ceſt ras le 
mudgement ſerra, que 
% — * ſans 
Jour, et apres tiel 


it not in L. and M. nor Roh. 


cord, either upon a voucher, aid prier, receit, or the like; for it cannot appeare of record 
unleſſe it be done in courſe of law, and not by any extrajudiciall entrie, 


Sect; 691 d 


ALSO, if tenant in 
taile diſcontinue 
the taile, and dieth, 


and his iſſue bringeth 


his writ of formedon a- 
inſt the diſcontinuee 
being tenant of the 
freehold of the land) 
and the diſcontinuee 
plead that he is not te- 
nant, but utterly diſ- 
claymeth from the te- 
nancy 1n the land; in 
this caſe the judge- 
ment ſhall be, that 
the tenant goeth with- 
out day, and after ſuch 


or by memorandum. 


ERE it appeareth, that 

upon the plea of nonte- 
nure, or of diſclaimer of the 
tenant in a formedon in the 
diſcender, albeit the expreſſe 
zudgement be that the tenant 
ſhall goe without day, yet in 
judgement of law the de- 
mandant may enter accord- 
ing to the title of his writ, 
and bee ſeiſed in tayle, not- 
withſtanding the diſconti- 
nuance, And here, Littleton 
ſaith, the demandant ſhall be 
adjudged in his remitter ; 
where hee taketh remitter in 
a large ſenſe : for in this caſe 
the demandant hath not two 
rights, but hath onely one 
antient right, and reſtored 
to the ſame by courſe of law ; 
and ſo remitter here is ta- 
ken for a recontinuance of the 


right, 
Ou 


c. added L. and M. and Roh- 
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5. Aff. 3. 5. E. g. Entre Cong. 
42. Li. 1. fol. 15, 16. 

Sir William Pelham's caſe, 

(6. Rep. 8. b. Ant. 356. a.) 


1s a forfeiture of the eſtate for life, u, Zi a, 887. 4. 


le] 32. H. 8. cap. gi. 
14. Eliz. cap. 8. 
(SeR. 675. 10. Rep- 49.) 


UV] Lib. g. fol. 60, 61. 
incolne College caſe. 


(2. Roll. Abr. 23» 146.) 


{DoR. Pla. 133.) 

5+ E. 4. 1. 36. H. 6. 29, 
6. E. g. 8. 4. E. 4. 38. 
(3- Rep. 26.) 


Nowtenure. Vide Braficn, lib; 


8. fol. 431, 432. & 414+ 
Britton, cap. 84. 


Lib. 3. 


19. H. 7. 28. 36. H. 6. 29. 
75 H. 6. 44+ 4. E. 4. 38. 
5 E. 4+. 1» 6, E. 3 8. 


(7. Rep. 40.) 


18. E. 3. 434 24. E. 3-9 
1 H. 4. 16. & 7. I. 6. 17. 


. 1. 
. 68. DoR. Pla. 49.) 


(Ant. 30g. 2.) 


8. Rep. 7. Sid. 266. 310.) 


Cap. 12. 


On te 4 


he recovera damages. 
Here 1s to bee obſerved, that 
in ſuch a præcipe where 
the demandant 1s to recover 
dammages, if the tenant 
pleade non-tenufe or dif- 
claime, [/] there the de- 
mandant may averre him to 

e tenant of the land, as his 
writ ſuppoſe for the benefit of 
his damages, which other: 
wiſe hee ſhould loſt, or pray 
judgement and enter. ] But 
where no damages are to bec 
recovered, as in a formedon 
in the diſcender, and the 
like, there hee cannot averre 
him tenant, but pray his 
judgement and enter, for 
thereby hee hath the effect of 
his ſuite: Ez fry/ſira fit per 
plura, quod Heri poteſt per 
pauc iora. 

Averrer. To averre 
or avouch, or verific, we- 
rificare, whereof commeth we- 
rificatie, an averment ; and is 
fo ſaid as well in Engliſh as 
in French; and is two-fold, 
viz, generall and particular, 
A generall averment, which 
is the concluſion of every 
plea to the writ, or in barre 
of replications and other 
pleadings (for counts or a- 
vowrics in nature of counts 
need not bee averred) con- 
taining matter affirmative, 
ought to bee averred, er 
hoc paratus eft verificare, c. 
Particular averments are, as 
when the life of tenant 


for life, or tenant in taile, 


are averred ; and there, tho? 
this word (werificare) be not 
uſcd, but the matter aveuch- 
ed and affirmed, it is upon 
the matter an averment. And 
an averment containeth as 
well the matter as the forme 
thereof. 


Que le tenant a- 


laſt ſans jour, 9wd t- 
nens eat ſiue die. This is the 
entrie of the judgement in 
that caſe, that the tenant 
ſhall goe without day, that 
is, to be diſcharged ef further 
attendance ; and this is ſome- 


* ou—mes, L. and M. and Roh. 
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judgement ] i ſue en le 
taile que eff deman- 
dant poit entrer en la 
terre, nyent contriſte- 
ant le diſcontinuance, 
et per tiel entrie il 
ferra adjudge eins en 
fon remitter. Et la 


cauſe eſt, pur ceo que 


fi aſecun home ſutſ? 


præcipe quod reddat 
envers aſcun tenant 
de franktenement, en 
quel action le deman- 


dant ne recovera da- 


mages, et le tenant 
pledaſt nontenure, * ou 
auterment diſclaima 
en le tenancie, le de- 
mandant ne poit aver- 
rer fon briefe, Þ et 
dirra que il eft tenant, 
come le .briefe ſuppoſe. 
Et pur cel cauſe le de- 
maudant apres ceo que 
judgement eſt done que 
le tenant alaſt ſans 
jour, poit entrer en les 
tenements demands, le 
quel ſerra auxy graund 
advantage à luy en 
ley, ficome il avoit 
judgement de recove- 
rer envers le tenant, 
et per tic] entri? il 


eft en ſon remitter 


per force del taile. 
Mes lau le demandant 
recovers dammages 
envers le tenant, la le 
demandant poit ave- 
rer, que il eſt tenant, 
come 4e briefe ſuppoſe, 


et ceo pur Fadvantege 


Se. 691. 


judgement the iſſue in 
the taile that is deman- 
dant may enter into the 
land, notwithſtanding | 
the diſcontinuance, and 


by ſuch entrie hee ſhall 
be adjudged in his re- 


mitter. And the rea- 
ſon is, for that if any 
man fue a precipe quod 
reddat againſt any te- 
nant of the freehold, 
in which action the 
demandant ſhall not 
recover damages, and 
the tenant pleads non- 
tenure, or otherwiſe 
diſclaime in the tenan- 
cie, the demandant 
cannot averre his writ, 
and fay that hee is re- 
nant, as the writ ſup- 
poſeth. And for this 
cauſs thedemandantaf. 
ter that that judgement 
is given that the tenant 
ſhall goe without day, 
may enter into the 
tenements demanded, 
the which ſhall bee as 
great an advantage to 
him in law, as if he had 
judgement to recover 
againſt the tenant, and 
by ſuch entry hee is in 
his remitter by force 
of the entaile. But 
where the demandant 
ſhall recover damages 
againſt the tenant, there 
the demandant may a- 
verre, that he is tenant, 
as the writ ſuppoleth, 
and that for the advan- 

del 


+ «& dirra, not in L. and M. nor Roh. 


Of Remitter. 


tage of the demandant 
to recover his dam- 
mages, or otherwiſe 
hee ſhall not recover 
his dammages, which 
are or were given to 
him by the law. 


Lib. 3. 


time finall for that action, 
whereof Littleton here put- 
teth an example; and ſome- 
time temporarie, whereof Lit- 
teton allo hath put an ex- 
ample: as when excommenge- 
ment is pleaded in diſabilitie 
of the plaintiffe or demandant, 
there the award is, that the 
tenant or defendant ſhall goe 
without day; and yet when 
the demandant or plaintiffe have purchaſed his letters of abſolution, upon ſhewing them to 
the court, he may have a reſommons or reattachment to recontinue the cauſe againe, But 
it is to be knowne, that when judgement is given for the tenant or defendant upon a plea in 
barre, or to the writ, &c. the judgement is all one, viz. quod tenens, or defendens eat inde fine 
die, and ſhall have reference to the nature and matter of the plea, and ſo be taken either to 


del demandant pur re- 
coverer ſes damages, 
ou auterment il ne re- 
coveroit ſes damages, 
queux ſont * ou fue- 
ront a luy dones per 
la ley. 


Seat. 692. 


oe in barre, or to the writ. So when judgement is given againſt the plaintiffe, either in 
2 of his action, or in abatement of his writ, &c. the judgement is all one, viz. aihil capiat 
breve z and it appeareth by the record, whether the plea did goe in barre, or to the writ. 
And the cauſe of the judgement 1s never entred in the record in any caſe ; for that upon con- 
fideration had of the record, it appeareth therein. 


Sect. 692. 


ITEM. i home ſoit diſſeifie, et 

le difſeifor deuy, ſon heire eſ- 
teant eins per diſcent, ore len- 
trie de le dilſeiſee eft tolle; et ſi le 
diſſeiſee porta fon briefe d lentrie 
ſur diſſeiſin en le per, envers 
Pheire, et I Beire diſclaime en le te- 
nancy, &c. le demandant poit 
averer ſon briefe que il eft tenant 
come le briefe ſuppoſe, Sil voit, 
pur recoverer ſes damages: mes 
uncore Sil voit relinquiſher te 
averment, Sc. il poit loyalment 
entrer en la terre per cauſe del 
diſclaimer, nient obſtant que ſon 
entrie adevant fuit tolle. Et ceo 
fuit adjudge devant mon maſter 
r R. Danby, jades chrefe juſtice 
de la common banke et ſes com- 
pagnions, &c. 


LSO, if a man be diſſeiſed, and 
the diſſeiſor die, his heire be- 

ing in by diſcent, now the entrie 
of the diſleiſce is taken away; and 
if the difſeiſee bring his writ of en- 


trie ſur diſſeiſin in the per, againſt 


the heire, and the heire diſclaime 
in the tenancie, &c. the deman- 
dant may averre his writ that hee 
is tenant as the writ ſuppoſe, if 
he will, to recover his dammages: 
but yet if hce will relinquiſh the 
averment, &c. he may lawfully en- 
ter into the land becauſe of the 
diſclaimer, notwithſtanding that 
his entrie before was taken away. 
And this was adjudged before my 
maſter fir R. Danby, late chiefe 
Juſtice of the common place and 
his companions, &c. 


1 TEM, 2 home fort diſſeiſie, Se. Albeit in this caſe; and in the caſe before, the 

- entric of the demandunt is his owne act, and the demaridant hath no expreſſe judgement 
to recover, yet ſhall he be remitted ; becauſe he in judgement of the law ſhall be in accord- 
ing to the title of his writ, and by his entrie defeat the ditcontinuance, and conſequently is 


remitted to his anticnt eſtate, 


Sir Robert Dan 


» knight, was a gentleman of an ancient and faire deſcended fa- 3. E. 4. 41. 4. E. 4. 38. 


mily, and chicfe-juitice of the court of common-pleas ; a grave, reverend, aud learned judge, 


of 


on fucront not in L. and M. nor Roh. 
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Vide SeQ. 201, 


(8. Rep, 68.) 


3. H. 4. 6. 11. 


(Ant. 133. b.) 


(F. N. B. 1 2. b. 
1. Roll. Abr. 631. 
Doct. Pla. 13.) 


(3. Lev. 330.) 
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36. H. 6. fol. 29 


Lib. 3. Cap. 12. Of Remitter. Sect. 693. 


of whom our author ſpeaketh here with verie great reverence, as you may perceive. And 
here is to be noted how neceſſatie it is, after the example of our author, to obſerve the 
judgements and reſolutions ot the ſages of the law. 


Sect. 693. 


29. Aff. p. 26. 43- Af. p. 3. HERE appeareth a di. 7 TEM, lou [entry ALSO, where the en. 


11. H. 7. 20, 3 H.6.19. verfitie betweene a . | « 
40. E. g. 43. | night of entrie and a right d'un home eft Cone trie of a man is 
o 


* action; for if a man of geable, coment que congeable, although that 
full age having but a right 


of aftion, wheth an. alli il prent efiate a luy he takes an eſtate to 


| to him, hee is nor emit: quant il eft de pleine him when hee is of full 
(Hob. 236.) ted : but where hee hath a . ; 
nent of entries and iketh an ge pur terme de vie, age for terme of life, 


eſtate, he by his entrie is re- ou en taile, ou en or in taile, or in fee, 


mitt: d, becauſe his entrie is fee, ceo eſt un remit- this 1s aremitter to him 
. © © » 
l for infeoffe the difteitee and ber @ li, , tiel pr „ if ſuch taking of the 

| others, the diſleifee is remit- ſe/ de eftate ne fork eſtate be not by deed 


Ge tut ee Por fait indent,” ou indented, or by matter 


is if his eutrie were taken Per mutter de record, of record, which ſhall 


_ 7 a que * concludera ou conclude or eſtop him. 
| g 2 entrie ff cm” eftoppera. Car fi home For if a man be diſſeiſ- 
8. R. e. Quer. imp. 199+ Feavle. 4. is diſſeiſed of foit diſſeifie, et + rea ed, and takes backe an 
19 * 30. 8 N Ws a mannor, We eunto an ad- ; vg 
14 . 6.4, 48. 3. ll. 6. 18. Yowſon is appendant, an ef. PTent gate de le diſg eſtate from the diſſeiſor 
15 7 4. F. N. B. 36. f. wa er e ad ſeiſor fans fait, ou without deed, or by 
b. oon, if the diſſeiſee enter * * 
(. Rep. 3. b. ScR. 661.) into che mannor, the advow- Per fait polle, ceo eft deed poll, this is a te- 
8 8 je I un remitter al d mitter to the diſſeiſee, 
Which was ſevere y the * 1 
uſurpation. And ſo it is if Jelſce, | Sc. &c. 


tenant in tayle be of a mannor whereunto an advowſon is appendant, the tenant in taile diſ- 
continueth in fee. the difcontinuce granteth away the advowſon in tee, and dieth, the iflue 
in tayle recontinueth the mannor by recoverie, he is thereby remitted to the advowion; and 
in both cuſes hee that right hath ſhall preſent when the church becommeth voyd. | 
22. AF. p. 33. en le caſe de The patron of a beneſice is outlawed, and the church becommet h voyd, an eſtranger uſurp- 
Theobald Castle. eth, and fix moneths patle, the king doth recover in a guare impedit, and remove the incum- 
(3 Rep. 3. bent, &. the advowlon is recontinued to the rightfull patron. And fo note a diverſitie be- 
| tweene a recontnvance and a remitter ; for a remitter cannot be properly, unleſſe there be 
two tities; but a recoutinuance may be where there is but one. 


12. H. 4. 8. 3. H. 4. 17. Per fait indent, Ec. 


8 H. 4. . 28. H. 4. 49 Here it appeareth, that if the diſſeiſor by deed indented 


35. Aff. 8. 17. Aſſ. g. woke a leaſe for liſe, Or a gift in taile, or a feoffment in fee, whereunto liverie of ſeiſin is re- 
29. AT. 33. 43- E. 3. 1. quitite ; yet the deed indented ſhall not ſuffer the liverie made according to the forme and 
P-rker's cafe 44. E. 3. EItop. 20. effect of the indenture, to worke any remitter to the diſſeiſce, but ſhall eſtop the diſſeiſee to 
1 | . claime his former eſtate ; and it the diſſeiſor upon the feoffinent doth reſerve any rent or con- * 
( \.: Rell, Abr. 86g. 8-8. "dition, &c. the rent or condition is good: and the reaſon whereforè a deed indented ſhall con- 
4. Rep. 32.) clude the taker more than the deed poll, is, for that the deed poll 18 only the deed of the 


feoſior, donor, and leſſor; but the deed indented is the deed of both parties, and therefore 
aſwell the taker as the giver is concluded. t 


Ou per rec ard. As by fine, deed indented, aud inrolled, and the like, 


SECT. 


* ,uy added T. and M. and Roh. + reprent—ent prent, L. and M. and Rob. t wn9—b2n, L. and M. and Roh- 
Sc. not in L. and M. nor Roh. 


Lib. 3. 


Sect. 694. 


ITE M. i home leſſa terre pur 
terme de vie à un auter, le 
uel aliena à un auter en fee, 
et Palienee fait eſtate a le leſſor, 
ceo eft un remitter al leſſor, 
pur ceo que ſon entrie uit conge- 
able, * &c. 


ALSO, if a man let land for 


terme of life to another, who 
alieneth to another in fee, and the 
alienee make an eſtate to the leſ- 
ſor, this is a remitter to the leſ- 


ſor, becauſe his entrie was conge- 
able, &c. 


This is evident enough upon that which hath beene ſaid; 


Sect. 695. 


7 TEM, / home ſoit diſſeiſie, et 

le diſſeiſor leſſa la terre al diſ- 
ſeiſce per fait pol, ou ſans fait, 
pur terme des ans, per que le diſ- 
ſeiſee entra, ceſft entre eſt un re- 
mitter a le diſſeiſee. Car en tiel 
caſe lou [entre d'un home eft con- 
geable, et un leaſe eft fait a luy, 
coment que il claima per parolx en 
pats, que il ad eſtate per force de 
trel leaſe, ou dit overtment, que il 
ne claima riens en la terre finon 
per force de tiel leaſe, uncore ceo 
eft un remitter a luy, car tiel + diſ- 
claimer en le pans neſt riens a 
purpoſe. Mes 5 il diſclaimer en 
court de record, que il || nad eſtate 
forſque per force de tiel leaſe, et 
nemy aulerment, donque il eſt con- 


clude, &c. 


ALSO, if a man bee diſſeiſed, and 

the diſſeiſor let the land to 
the diſſeiſee by deed pol, or with - 
out deed, for terme of yeares, by 
which the diſſeiſee entreth, this 
entrie is a remitter to the diſſeiſee. 
For in ſuch caſe where the entrie 
of a man is congeable, and a leaſe 
is made to him, albeit that he claim. 
eth by words in paiis, that he hath 
eſtate by force of ſuch leaſe, or 
ſaith openly, that he claimeth no- 
thing in the land but by force of 
ſuch leaſe, yet this is a remitter to 
him, for that ſuch diſclaimer in 
patis is nothing to the purpoſe. But 
if hee difclaime in court of record, 
that he hath no eſtate but by force 
of ſuch leaſe, and not otherwiſe, 
then is he concluded, &c. 


ERE appeareth a diverſitie betweene a claime in paiis of an eſtate, and a claime of 


I record, for a claime i paizs ihall not hinder a remitter, Otherwiſe it is of a claime 
of record, becauſe that doth worke a concluſion, | 


Sect. 696. 


JTEM, ff deux ALSO, if two joyn- 


tenants ſeiſed of 


Joyntenaunts ſei- 


worthy the obſervation, 
that where joyntenants or co- 


fie de certaine tene- certaine tenements in parceners have one and the 
ments en fee, Pun fee, the one being of tame remedie, if the one enter, 


c. not in L. and M. nor Roh. 
n'ad-ad, L. and M. and Roh. 


T diſclaimer—clayme, L. and M. and Roh. 


the other ſhall enter alſo: but 
where 


Of Remitter. Sect. 694, 695, 696. 


(Hob. 28.) 


(3. Rep. 23.) 


TER E note a direrſitie 2. Iaſt. 308.) 
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I diſc lai mer clayme, L. and M. and Roh. 
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Lib. 3. - 


10. H. 6. 10. 19. H. 6. 45- 
31. H. 6. tit. Ent. Cong. 54 


Vide 33. Al. pl. ukim; 


Vide Sect. 288. 331. 
(Vaugban 373.) 


% 


where remedies bee ſeverall, 
there it is otherwiſe.” As it 
two joyntenants or copar- 
ceners joyne in a reall action, 
where their entric is not law- 
full, and the one is ſummoned 
and ſevered, and the other 
purſueth and recovereth the 
moitie, the other joyntenant 
or coparcener ſhall enter and 
fake the profits with her, be- 
cauſe their remedie was one 
and the ſame. But where two 
ee be, and they are 
difleiſed, and a diſcent is caſt, 
and they have iſſue and dic, 
if the iſſue of the one recover 
her moitie; the other ſhall not 
enter with her, becauſe their 
remedies were ſeverall; and 
yet when both have recovered, 
they are coparceners againe, 
So here in this caſe that Lir- 
tleton putteth, the two joyn- 
tenants have not equall reme- 
die; for the infant hath aright 
of entry, and the other a right 
of action; and therefore the 
infant being remitted to a 
moitie, the other ſhall not 
enter and take the profits 
with her. 

If A. and B. joyntenants 
in fee, be diſſeiſed by the fa- 
ther of A.whodicth ſeiſed, his 
ſonne and heire entreth, he is 
remitted to the whole, and his 
companion ſhall take advan- 
tage thereof. Otherwiſe here 
in the caſe of Littleton, for 


difſeifies, ® 


Of Warrantie. 


efteant de pleine age, 
Lauter deins age, font 

G. et le 
diſſeiſor moruſt 75 
et fon iſſue entra, I' un 
de les joyntenants eſle- 
ant adonques deins 
age, et apres que il 
dient al pleine age, 
J Heire le diffeifor leſe 
fa les tenements à 
meſmes les foynte- 
nants pur terme de 
lour + deux vies, ceo 
et un remitter (quant 
al moitie) a celuy que 


fuit deins age, fur 


ceo que il eft ſeiſie de 
ceſt moitie que affiert 
a luy en fee, pur 
ceo que fon entre fuit 
congeable. Mes I au- 
ter jointenaunt nad 
en auter moitie for ſ 
gue eftate pur terme 
de ſa vie per force de 
le leaſe, pur ceoque ſon 
entre uit tolle, &c. 


full age, 
within age, bee dif. 
ſei ſed, &c. and the diſ- 
ſeiſor die ſeiſed, and 
his iſſue enter, the one 
of 
being then within age, 
and after that he com- 


congeable. 


Sect. 697. 


the other 


the joyntenants 


meth to full age, the 
heire of the diſſeiſor 


letteth the tenements 


to the ſame joynte- 
nants for terme of 


their two lives, this is 


a remitter (as to the 
moitie) to him that 


was within age, be- 


cauſe hee is ſeiſed of 
the moitie which be- 
longeth to him in fee, 
tor that his entrie was 
But the 
other joyntenant hath 
in the other moity but 


an eſtate for terme of 


his life by force of the 
leaſe, becauſe his entry 
was taken away, &c. 


that the advantage is given to the infant, more in reſpect of his perſon, than of his right; 


whereof his companion ſhall take no advantage. 


But if the grandfather had diſſeiſed the 


Joyntenants, and the land had deſcended to the tather, and from him to A. and then A. had 
died, the entrie of the other ſhovld be taken away by the firſt diſcent ; and therefore he 
ſhould not enter with the heire of A. 

But here in the caſe of Littleton, if after the diſcent the other joyntenant had died, and 
the infant ſurvived, ſome ſay that he ſhould have entred into the whole, becauſe hee is 
now, in judgement of law, ſolely in by the firſt feoffinent, and he claimeth not under the 


diſcent. 


CHAP. 13. 


L. commune ment 
dit. 


Here by the opi- 


nion of Littleton, communis 0. 


nio is of authoritie, and ſtands 
with the rule of law, 4 comm- 
mani obſervantia non ft reco- 


De, not in L. and M. nor Roh, 


Of Warrantie. 


JL of commune- 

ment dit, gue 
trois garranties y 
font, ſcilicet, gar- 
rantie lineal, gar- 


+ deux not in L. and M. nor Roh. 


SeCt. 69 7. 


IT is commonly 
ſaid, that there 
bee three warranties, 


ſcilicet, warrantie li- 


neall, warrantie col- 
rantie 


Lib. 3. 

rantie collateral, et gar- 
rantie que commence 
per diſſeiſin. Et eſt aſca- 
voir, que devant leſta- 
tute de Glouceſter touts 
garranties queux diſ- 
cendont a eux queux 
ſont heires a eux quenx 
feſoyent les garranties, 
fueront barres a meſ- 
mes les heires à de- 
mander aſcuns terres 
ou tenements encounter 
les garranties, fore- 
priſe les garranties 
gqueux commencerentper 
diſſeiſin; car tiel gar- 
rantie ne juit unque 
barre al heire, fur ceo 
que le garrantie com- 
mence per tort, ſcilicet, 


Of Warrantie. 


laterall, and warran- 
tie that commence by 
diſſeiſin. And it is to 
be underſtood, thatbe- 
fore the ſtatute of Glou- 
ceſter all warranties 
which deſcended to 
them which are heires 
to thoſe who made 
the warranties, were 
barres to the ſame 
heires to demand any 
lands or tenements 
againſt the warran- 
ties, except the war- 
ranties which com- 
mence by diſſeiſin; for 
ſuch warrantie was no 
barre to the heire, for 
that the warrantie 
commenced by wrong, 


viz. by diſſciſin. 


Sect. 697. 365 


dendum : and againe, Mini? (i. Rep. 1.) 


mutanda ſunt que certam ha- 
buerunt interpretationem. 

Here our authour begin- 
neth this Chapter with an 
exact diviſion of warranties. 
A warrantie is a covenant 
reall annexed to lands or te- 
nements, whereby a man and 
his heires are bound to war- 
rant the ſame; and cither 
upon voucher, or by judge- 
ment in a writ of wwarrantia 
cartæ, to yeeld other lands 
and tenements (which in 
old bookes 1s called in ex- 
cambio) to the value of 
thoſe that ſhall bee evicted 
by a former title, or elſe 
may bee uſed by way of re- 
butter. (1) 


Rebouter is a French 
word, and is in Latine re- 
pellere, to repell or barre ; 
that is, in the underſtanding 
of the common law, the ac- 
tion of the heire by the war- 
rantie of his anceſtor ; and 
this is called to rebut or 
repell. [e] Britton ſaith, Gar- 


Brat. lib. 2. fol. 37. Lib. 3. 
fol, 380, 381, "I Glancifl 
lib. 3. cap. 1, 2, 3- Lib. 7. 
Cap. 2, 3. Folds 9. Ca. 4. Britton 
Ca. 105. fol. 249, 250, &c. 
fol. . 106. b. 226, 20) Plot 
lib. 5. cap 15. Lib. 6. cap. 23. 
Mirr. cap. 2. 4. 17, 


33. E. 3. 21. 45. E. 3. 18. 


(Ant, 303, b. 2. Roll. Abr. 77. 
776. Cro. J. 4.) A 


Lc] Britton fol. 197. b. 


per dilſeiſin. . 

ranter en un ſence figniſie a 
defender ſon tenant en ſa ſeiſin, et en auter ſence fegnifie que ſi il ne defende que le garrant luy, ſoit 
tenue a eſchanges, et de faire ſon gree à la va'llaunce, [d] Bratton faith, Warrantizare nibil 
aliud oft, quem defendere et acquietare tenenter qui warrantum wocavit in ſcifind ſud. [e] Fleta 
ſaith, Warrantizare nibil alind eft quam poſſidentem wocantem defendere et acquictare in ſud 
ſeiſina vel poſſeſſione erga petentem, Cc. et renens de re cvarranti excambium habebit ad va- 
leatiam. 

It is to be obſerved, that there be two kinde of warranties, that is to ſay, «varrantia ex- 
preſſa et tacita, vulgarly ſaid warrantie in deed, becauſe they be expreſſed; and warranties 
in law, becauſe the law doth tacitely imply them. And this divifion of warranties that 
Littleton here ſpeaketh of, he intendeth of warranties in deed. And of warranties in law, 
more ſhall be ſaid hereafter in this Chapter. As for promiſes or contracts annexed to chat- 


tels reall or perſonall, they arc not intended by our author in his ſaid diviſion, but only 
warranties concerning trecholds and inheritances, 


Devant le ſtat ute de Glouceſler. This ſtatute was made at a parliament holden 


at Glocgſſer in the ſixth yeare of the reigne of king E. 1. and therefore it is called the ſtatute 
of Gloceſter. 


Sont barres a meſmes les heires a demander aſcuns terres, &c. For 
the ſtatute, as hath beene ſaid, being made in 6. E. 1. (was before the ſtatute of donis cond:- 
tionalibus, which was enacted 13. Edward 1.) when all ſtates of inheritaace were fee timple. 
But after the ſtatute of 13. Edward 1. the heire in tayle is not barred by the warran- 
tie of his anceſtour, unleile there be affets, as ſhall be ſaid hereafter more largely in this 
Chapter. a 

By the ſtatute of Glocgſter foure things are enacted. 
Firſt, that if a tenant by the cyurtche alien with warrantie and dieth, that this ſhall bee 
no barre to the heire in a writ of morgaucęſler, without ailets in fee fimple ; and if lands or 


tenements defcend to the heire from the father, he ſhall be barred, having regard to the value 
thereof. 


[4] Bract. lib. 5. ful. 380. 
[e] Fleta lib. 3. cap. 15. 


Lib. 4. fol. 81. Noke's caſe, 
(F. N. B. 154. h.) 


Vid. Sect. 739. 

(2. Roll. Abi. 738. Sid. 178. 
Cro. Ja. 4. Aut. 101. b. 

Poſt. 384. a. 1. Roll. Rep. 316. 
Cro. Jac. 386. g. Bulit. 95. 
Poph. 143. Bridg. 128. Owen 60. 
g. Mod. 261. S. C. Shower 68.) 
Gloc. cp. 3. 

Vid. Sect. 724, 725. & 727, &c. 
(2. Init. 293-) 

Bratton lib. 4. fol. 321. b. 
Fleta lib. 5, Cop. 34+ 7. E. 3. 
Gait. 47 


Secondly, 


(1) The doArine of wwarravty was formerly one of the moſt intereſting and uſeful articles of legal learning; but the effect and ope- 
ration of warranties having, by repeated acts of the legiſlature, been reduced to a very narrow compaſs, it is become in molt reſpects 
a matter of ſp.culation rather than of uſe. In ſome initances, however, warranties have ſtill a powerful influence on our landed pro- 
perty ; and there is no part of our juriſprudence to which the ancient writers have more frequently recourſe to explain and illuſtrate 
their legal dodrines. Hence abſtruſe, and in moſt reſpects obſolete, as the learning reſpecting it unqueſtionably is, it continues to de- 
ſerve the attention of every perſon who, withes to obtain accurate notions of thoſe branches of our laws, which are more imme+ 
diately connected with the doctrines that reſpect the alienation of landed property. In the civil law warranty is defined, the 
obligation of the ſeller to put a ſtop to the eviction and other troubles which the buyer ſuffers, in the property purchaſed. Eviction 
is defined to be the loſs which the buyer ſuffers, either of the whole thing that is ſold, or of a part of it, by reaſon of 
the right which a third perſon has to it. The other troubles are thoſe which, without touching the property of the thing ſold, 
diminiſh the right of the purchater ; as if any one pretends a right to the uſufruct of the lands fold, to a rent iſſuing out of them, to a 
ſervice, or any other thing of the like nature. The buyer being thus evicted or troubled in his poſſetfion, has his recourſe to the 
ſeller to warrant him. This warranty is either 7z lato, being that ſecurity which every ſeller is bound to give for maintaining the 
buyer in the free polleſſion and enjoyment of the thing ſold, although the ſale makes no mention of it; or in deed, being that Kind of 
particular or conventionary warranty, which the ſeller and buyer regulate among themſelves. Sce Demat, I. 1. tit. 2. $ 10. By the prac- 
tice of e Roman laꝛu, the buyer might, immediately after the eviction or trouble, give notice of it to the ſeller, who then, if he thought 
proper, might make himſelf a party to the action, and defend it; but till the ſentence was pronounced, the buyer could not bring his 
action of warranty againſt the ſeller: and the action was brought before the judge of the place in which the ſeller was domiciliated. 
But the practice is different in the courts of law iz France. There, the buyer, when he gives notice of the action to the ſeller, may 
bring his action of warranty againſt him before the judge, before whom the original action is brought; and if he cannot defend the 
action, the judge condemns him to indemnify the ſeller, by the ſame ſentence by which he pronounces in favour of the plaintiff in the 
original cauſe, See Pothier Traite des Contrads de Vente, partie 2+ c. 1. ſect. 2. art. 5+ $. 2, The firſt warrantor may call upon 
another to warranty; he in the ſame manner may call upon a third. But to prevent the delays which mult unavoidably enſue from 
multiplying warranties, a fourth warrantor is not permitted to intervene, except in particular circumſtances. The degrees alto muſt 
be oblerved, Each perſon muſt vouch his own immediate warrantor, as it is not lawful for him to vouch any of the ulterior warrantors. 
Atter the warrantor has entered into the warranty, the warrantee may either proceed in his defence jointly with the warrantor, or leave 
the cauſe to him ſolely. The ſentence binds them both equally. If the perſon againſt whom the action is brought be evicted or 
troubled in his potletlion by the {entence of the judge, he has a claim upon the warrantor for a complete indemnification. Sometimes 
the preciſe ſum to be paid by way of indemnity is tixed and agreed to by the parties upon the making of the contract; bur penal obli- 
gations of this nature are greatly difcountenanced by the laws of France, It is always in the breaſt of the judge to moderate or encreale 
them; but they cannot be cucreated either by the expreſs contract of the parties, or the equity of the judge, to more than double of 
the property evitied. See Traits des Evittions ct de la Garantie Formelle, par Menf, Berthelot, 2 vol..o&t. Paris, 1581. — The war- 
ranty treated of by Littleton in this Chapter, is evidently of feudal exiruf7ior, being derived from the obligation which the lord was 

. Anden, 


4 


Lib. 3. Cap. 13. Of Warrantie, Sect. 697, 


Secondly, that if the heire, for want of aſſets at that time deſcended, doth recover the 
lands of his mother by force of this act, and afterwards aſſets deſcend to the heire from the 
father, then the tenant ſhall recover againſt the heire the inheritance of the mother by a writ 
of falſe judgement, which ſhall iſſue out of the record, to reſummon him that ought to war- 
rant, as it hath beene done in other caſes, *where the heire being vouched commeth into the 
court, and pleadeth that he hath nothing by diſcent. 

, Thirdly, that the iſſue of the ſonne ſhall recover by a writ of co/inage, atel, and 
eſaiel. . 

And laſtly, that the heire of the wife, after the death of the father and mother, ſhall not 
bee barred of his action to demand the heritage of the mother by writ of entrie, which 
his father aliened in the time of his mother, whereof no fine was levied in the king's 


court, | | 
(Ant. 54- b.) Concerning the firſt, there be two — in law to be obſerved. Th 
Firſt, albeit the ſtatute in this article name a writ of mordancefter, and after writs of cofinage, 


[e] 11. E. 2. tit. Garr. 8. aiel, and yo (e] ; yet a writ of right, a formedon, a writ of entry ad communem legem, and 

4. E. 3. Garr. 63. 18. E. 3. 51. all other like actions, are within the purview of this ſtatute ; for thoſe actions are put but 

Pl. Com. 110. 7. E. 3. 53- for examples. 

e e Ps Secondly, where it is ſaid in the ſaid act (if the tenant by the courteſie alien), yet this 

27. E. 3. 8, 9. 14. E. 4. Gar. g. releaſe with warrantie to a diſſeiſor, &c. is within the purview of the ſtatute, for that it is 
Dier quarto Mar. 148. a. in equall miſchiefe ; and if that evaſion might take place, the ſtatute ſhould have beene 

made in vaine, | 

7 If tevant by the courteſie be of a ſeigniorie, and the tenancie eſcheate unto him, and af- 

22. Al. 9. & 37. Temps E. 1. ter he alieneth with warrantie, this ſhall not binde the iſſue, unleſſe aſſets deſcend ; for it ig 


Gar. 86. in equall miſchiefe. But notwithſtanding this ſtatute, if feme tenant in dower had aliened 
0] 11. H. 7. cap. 20. in fee with warranty and died, the warranty had bound the heire untill the ſtatute [o] of 
Poſt. 380. a. 381. a.) 11. H. 7. ſince our author wrote: by which ſtatute the heire may enter, notwithſtanding ſuch 

warranties 


But note, there is a diverſitie betweene a warranty on the part of the mother, and an 
eſtoppell ; for an eſtoppell of the part of the mother ſhall not binde the heire, when hee 
18. E. 3. g. claimeth from the father: as if lands bee given to the huſband and wife, and to the heires 
of the * huſband make a gift in taile, and dieth, the wife recovereth in a cui in 
vita againſt the donee, ſuppoſing that ſhe had fee fimple, and make a feoffement and dyeth 
Med. ge Rep 06.9) the — dyeth without ive, Ne iſſue of the huſband and wife bring a formedon in the 70 
verter againſt the feoffee; and notwithſtanding that he was heire to the eſtoppell, and the 
mother was eſtopped, yet for that he claimed the land as heire to his father, hee was not 
eſtopped. Note, that warranties are favoured in law, being part of a man's afſurance ; but 
eſtoppels are odious. 


21. R. 2. Judgement. 26g. It a feme heire of a diſſeiſor infeoffeth me with warrantie, and marrieth with the diſ- 

(+ Beth A 2 2 52 5. ſeiſce, if after the diſſeiſee bring a — againſt me, I ſhall rebut him, in reſpect of the 

1. * 261.) Stüc 44. Farrantie of his wife, and yet he demandeth the land in another's right. And ſo if the huſ- 
band and wife demand the right of the wife, a warrantie of the collaterall anceſtor of the 
huſband ſhall barre, 


n TTY If a woman had beene tenant for life, the remainder or reverſion to her next heire, and 
Sow 8 ni — 828. the woman had alie ned in fee and died, this warrantie had barred her heire in remainder or 
well expounded, Lib. 1. fol. 176. reverſion; but this is partly holpen by the ſaid act of 11. H. 7. viz. where the woman hath 
in fir Anthony Mildmaye's caſe, any eſtate for life of the inheritance or purchaſe of her huſband, or given to her by any of 
3- & 4. Ph. & Mor. Dier 146. the anceſtors of the huſband, or by any other perſon ſeiſed to the uk of her huſband, or of 


Lib. 3. fol. 59, 60, 61,62. Lin- any of his anceſtors, there her alicnation, relcaſe, or confirmation with warrantie, ſhall nct 
colne Coll. caſe. Com. fol.z6. 


20. Eliz. Dier 36% Dot. & Stu- binde the heire, ; ; 
dent 55. 8. Eliz. Dier 248. To the authorities 22 in the margent, which may ſerve as commentaries upon the ſaid 
19. El. Dier 334. 21. Eliz, ſtatute, I will only adde two caſes. The one was, [/] A man ſeiſed of lands in fee levied a 
ibid. 362. Lib. 3. fol. 30, 51. fine to the uſe of himſelfe for life, and after to the ute of his wife, and of the heires males of 
2 = 53 _ os 5+ her body by him begotten for her jointure, and had iſſue male, and after he and his wife le- 
fi N „5 — vied a hne, and ſuftered a common recovery, the huſband and wife died, and the ifſue male 
PA ; [. Weſt in ejectione firme in entred by force of the ſaid ſtatute of 11. H. 7. And it was holden by the juſtices of afliſe, 
| Communi Banco. Lincoln. (the caſe comming downe to be tried by i prius), that the entry of the flue male was law- 
7M Cre 25. 2 [4] Paſch. 17. Eliz. ful: Fand yet this caſe is out of the letter ol the ſtatute ; tor ſhe neither levied the fine, &c. 
17 4 g 8 0 ** 10. 3 Rd. 115-2- being ſole, or with any other after-taken huſband, but is by herſelfe with her-huſband that 
Lb NF ac e, 25 xe aq 1 a Bye ba. be made the joynture. Sed qui beret in liters heret in cortice z and this caſe being in the ſams 
IZLE cr Ps Jo. 31. Hob. 332. Cro. Eliz. 2. miſchiefe, is there fore within the remedy of the ſtature, by the intendment of the makers of 
325. lor + 47 2.7. 2.Cro. 475. Ben. 40. 2. Inſt. 681. the ſame, to avoid the diſheriſon of heires who were provided for by the ſaid joynture, and 
2 = W. Jones 13. & 254. Palm. 21. eſpecially by the huſband himſelfe that made the joynture, which (as it was ſaid) is a 


| 
| 
| 


1 


— A. 22.216. Cro. Car. 244+ pl: 464-) ſtronger caſe than the example ſet downe in the ſtatute, The other was, [ g] A man is ſeiſed of 


4 
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under, by that ſyſtem of polity, to defend his tenant's title to the land againſt all claimants. If the tenant was evicted, the lord was 
bound to make him a recompence, by giving him lands of equal yalue to thoſe evicted from him. The doctrine and practice of 
warranty, in the early ages of the feudal law, is thus ſet forth in the book of the Fiefs, tit. 25. It is there ſtated, that a vaſſal held a 
fief from the lord, and being diſturbed in his poſſeſſion of it, called upon the lord to defend him. The lord refuſed to appear before 


; LE * authorities upon which the two oppoſite vpinions reſpetting it are founded. He mentions it to be his own opinion, that invertiture 
| 22 inc / 22 7 * PP p Pecring 


a 


Wie zu . A opinion, adm 1 lord, though he has made no promiſe, is bound to give an equivalent, if rhe fief were originally granted wh 


— = and” . ver G2, a og tn 4, 
*. * = V 


the judge, by which the vaſſal loſt his cauſe. The vaſſal thereupon demanded a recompence from the lord. The lord ſaid in anſwer, 
that the vaſſal never held the fief, nor received the inveſtiture of it from him. The vaſſal replied, that he held the fief from the lord, 
and had been inveſted with it by him; that he had called upon the lord to defend the poſſeſſion on the trial, and that the lord did not 
then deny the lands being held of him. All this the vaſſal proved by proper witneſſes. Upon this caſe it was held, that when a vaſial 
is diſturbed in the poſſeſſion of his fief, if he calls on the lord to defend him, and it appears on the trial that the lord inveſted him with 
a fief that did not belong to him, the lord is bound either to give him another ficf of equal value, or the price of it in money z and 
that he is bound to do this as ſoon as it clearly appears that the vaſſal will be evicied of the fief. Bur that if the lord denies that 
the fief is held of him, and that the vaſſal, or any of his anceſtors, were inveſted with it by him, and the vaffal proves thote facts, 
: SAC either by an inſtrument, properly authenticated, or by rhe peers of the court, the lord muſt give him another ſtief; or may be put to 

"7% his oath, that neither the vaſſal nor any of his anceltors held the fief from, or were inveſted with it by him, or any of his anceftors. 
7 ws ll 7 2. * the lord does this, he is to be acquitted.— Sir Martin Wright ſeems to queſtion whether the lord's ol ligation to protect or defend 

/ refer 


e feudatory, made him anciently liable upon eviction (without any fraud or defect in him) to compenſate the loſs of the fief. He Ob- 
& Aerves, that it can hardly be imagined that while feuds were precarious, and held at the will of the lord, or indeed, that while they 
IT genorouſly given, without price or ſtipuMed render, the lord ſhould be ſubject to ſuch a loſs ; eſpecially fince it is likely that the 


lord's obligation upon eviction rather prevailed upon the reaſon of contracted and improper feuds, than from the nature of a pure 


E . original feud. He obſerves, that none of the ancient feudiſts make any ſuch diſtinction, but that all of them ſuppoſe the lord's 


7 obligation upon eviction to have been general ; yet he aſſerts, they muſt. be underſtood to ſpeak of the tunes in which they wiotes 
: 555 - when improper fends chiefly prevailed. Sce Introduc. ta the Law of Tenures, p. 38, 39, 40.— Upon a principle ſimilar ta that ⁹ 
. OA 


_which this diſtinction is grounded, it ſeems to have been fogmerly made a queſtion by the writers on the feudal laws of the German 
. Italian ſtates, whether inveſtiture alone, without any exprels promife or undertaking on the part of the lord, entitled the tenant to 
claim an equivalent from the lord, in cafe of eviction. Rotentall, a German feudiſt of great authority, has ſtated this quetion, and the 


alone, without any promiſe, entitled the tenant to an equivalent; and he ſays, that the greateſt part of thule who maintain the oppoſite , 
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Lib. 3. Of Warrantie. Sect. 697. 366 


lands in the right of his wife, and they two levie a ſine, and the conuſee grant and ren- Com. Banco. Latton's caſe, which 
dereth the land to the huſband and wife in ſpeciall tayle, the remainder to the right heires 1 1 heard and obſerved. 
of the wife, they have ifſue, the huſband dyeth, the wife taketh another huſband, and (, No + Abr. $98. Moor, gg.) 
they two levie a fine in fee, and the iſſue entereth, this is directly within the letter of the 
ſtatute, and yet it is out of the meaning ; becauſe the ſtate of the land moved from the 
wife, ſo as it was the purchaſe of the huſband in letter, and not in meaning. But where 
the woman 1s tenant for life, by the gift or conveyance of any other, her alienation with 
warrantie ſhall binde the heire at this day. So if a man bee tenant for life (otherwiſe than 
as tenant by the courteſie) and alien in foe with warrantie, and dieth, this ſhall at this day 
binde the heire, that hath the reverſion or remainder by the common law not holpen by any 
ſtatute, But all this is to be underſtood, unleſſe the heire that hath the reverſion or remain- 
der doth avoid the eſtate fo aliened in the life of the anceſtour ; for then the eſtate bein 5 
avoided, the warrantie being annexed unto the eſtate, is avoided alſo ; whereof more ſhall 47 60 "FF 
be ſaid in this Chapter in his proper place. And therefore it is neceſſary for the heire in 4 Rep. 5.) A. 37. b. gab. 
ſuch caſes to make an entry as ſoone as he hath notice or probable ſuſpicion of ſuch an alie- 8 
nation. 
wb the ſecond clauſe of the ſtatute of Glocefter, there are two points of law to be ob 
ſerved. | | 
Firſt, that by the expreſſe purview of the ſtatute, if aſſets doe after diſcend from the Pl. Com. Fulmerſtone's caſe, 
father, then the tenant ſhall have recovery or reſtitution of the lands of the mother. But **% 2. Lib. 8. fol. 53. Sym's caſe, 
in a formedon, if at the time of the warrantic pleaded no aſſets be diſcended, whereby the 
demandant recovereth, if after aſſets diſcend, there the tenant ſhall have a ſcire facias for 
the aſſets, and not for the land intailed. And the reaſon hereof is, that if in this caſe 
the tenant ſhould be reſtored to the land intailed, then if the iffue in taile aliened the aſſets, 
his iſſue ſhould recover in a formedon ; and therefore the ſages of the law, to prevent future 
occaſions of ſuits, reſolved the ſaid diverſitie in the caſes aboveſaid, upon conſideration and 
conſtruction of the ſtatute of Gloceſter, and of the ſtatute de donis conditionalibus. 
Secondly; it is to bee obſerved, that after aſſets diſcended, the recoverie ſhall bee by 
writ of judgement, which ſhall iſſue out of the rolle of the juſtices, &. And here two 
things are to be declared and explained, Firſt, by what writ, &c. and that is cleere, viz. | 
by /cire faciaz, But the ſecond is more difficult; and that is, upon what manner of judge- Lib. 8. fol. 53, 54. Sym's cafe. 
ment the /cire facias1s to be grounded : for explanation whereof it is to be e that 3 134. Mary Shipley's caſe. 
if the tenant will have benefit cf the ſtatute, he muſt plead the warrantie, and acknowledge ge i on = ry W 
the title of the demandant, and pray that the advantage of the ſtatute may bee ſaved unto Sap eters, 
him, and then if after aſſets diſcend, the tenant upon this record ſhall have a /cire facias : 
and if aflets diſcend but for part, he ſhall have a /cire facias for fo much. But if the 
tenant plead” the warrantie, and plead further that aſſets diſcended, &c. and the deman- 
dant taketh iſſue that afſets diſcended not, &c. which iſſue is found for the demandant, 
whereupon he recovereth, the tenant, albeit aſſets doe after diſcend, ſhall never have a /cire 
facias upon the ſaid judgement ; fot that by his falſe plea he hath loſt the benefit of the ſaid 
ſtatute. 
Touching the-third, ſufficient hath beene ſpoken before. For the laſt, it is to be obſerved, 
that if the huſband be ſeiſed of lands in the right of his wife, and maketh a feoffement in 
fee with warrantie, the wife dieth, and the * dieth, this warrantie ſhall not binde the 8. E 2. tit. Gar. 81. 18. E. 3-5t. 
heire of the wife without aſſets, albeit the huſband be not tenant by the curteſie. But of 
this you ſhall reade more hereafter, 
In the meane time know this, that the learning of warranties is one of the inoſt curious vide Sed. 725. 
and cunning learnings of the law, and of great uſe and conſequence, (1) 


A demander aſcuns terres ou tenements. A warrantie may not only be (2. Roll. Abr. 7744 
annexed to frecholds, or inheritances corporeall, which pafle by livery, as houſes and Hob. 14- 28. 2. Saund. 183.) 
lands, but allo to frecholds or inheritances incorporeall, which lye in grant, as advow- 
ſons; and to rents, commons, eſtovers, and the like, which iſſue out of lands or tene- 
ments. And not onely to inhe1itances ix , but alſo to rents, commons, eſtovers,  &c. 
newly created. As a man (fome fay) may grant a rent, &c. out of land for life, in tayle; 
or in fee with warrantie ; for although there can be no title precedent to the rent, yet | 
there may be a title precedent to the land, out of which it iſſueth before the grant of the 2. H. 4. 13. go. H. 8. Dier. 41. 
rent, which rent may bee avoided by the recovery of the land; in which caie the gran- Temps E. 1. Admeſurement 16. 
tee may helpe himſelfe by a varrantza carte, upon the eſpeciall matter. And fo a warran- Ane 30. E. 1. 
tie in law may extend to a rent, &c, newly created ; and therefore if a rent newly created f. Fu 0. A 8 
be granted in exchange for an acre of land, this exchange is ＋ and every exchange (F. N. B. 134. . 
implyeth a warrantic in law. And ſo a rent newly created may granted for oweltie of Ante 50. b. 101. b. g08 nota. 
partition. Polt. 389. 3.) 


A man 
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(1) Upon the alterations made by the ſtatute law in the doctrine of warranty, ſee note 1. 373. b. 


ſervices done; or otherwiſe, in the way of remuneration: See Roſentall TraQatus et Synop/is toti us "ty feudalis, Coll. Allob. 1610. 
vol. 1. 469, 470-—In a more recent publication, expreſsly on the ſubject of gratuitous fiefs, it is held, that the lord is bound to de- 
fend the ſief, and to give the tenant au equivalent, if it is evicted from him. The author ſtates the objection made by fir Martin 
Wright; and in anſwer to it obſerves, that the feudal contract and connection between the lord and tenant is ſuch, as diſtinguithes it 
from a voluntary Conation, and neceſſarily includes this obligation upon the lord. Sce Petri Schultzii 14 de Feudo Gratiæ in 
Tenichen Theſaurus Juris feudalis, Francofurti ad Manum, tom. 2. £56. 567, 568. It ſhould ſeem that with us anciently, every 
kind of homage, when received, but not before, bound the lord to acquitral and warranty ; that is, to keep the tenant free from 
dilttels, entry, or other moleſtation, for ſervices due to the lords paramount, and to defend his title to the lands agaiuſt all others; 
but that in ſubſequent times, the implied acquittal. and warranty were peculiar co that ſpecies of homage which is known by the 
appellation of homage anceſtrel. See ant- 67. b. note 1. 105+ a» note 1. In another material quality, the warranty annexed to ho- 
mage anceſtrel differed from expreſs warranty. In the caſe of expreſs warranty, the heir was chargeable only for thoſe lands which 
he had by deſcent from the anceſtor who created the warranty. But in the caſe of homage anceſtrel, the tenant was not driven to re- 
cover in value only thoſe lands which the lord had from that anceſtor who created the ſcignory; that would be impoſſible, as it was 
eſſential to homage anceftrel, that the ſeignory ſhould have been created before time of memory. It being therefore impoſſible to 
aſcertain which lands deſcended from the anceſtor who made the grant, the law charged all the lands. Sec ant. 102. b. But defence 
and recompence were not the only benefits which the tenant derived from the lord's warranty; it rebutted or repelled the lord from 
claiming the land itſelf, or any profit or right from it, but thoſe which under the feudal contract were due to him as lord, according to 
the fundamental maxim of the doctrine of fiefs; Homagium repellit perquifitum. Such appear to be the outlines of the ſyſtem of 
warranty in the early ages of the feudal law. The practice of ſubinfeudation neceffarily occaſioned a conſiderable extenſion of it. 
That practice aroſe, in a great meaſure, from the attempts, which, in every kingdom where the feudal polity has prevailed, the 
higher tenants or vaſſals have made to render themſelves independent of the crown. In France, towards the end of the Carlovin- 
gian race of their monarchs, the dukes or governours of provinces, the counts or governours of towns, and even the ſubordinate 
ofticers of ſtate, raking advantage of the weakneſs of the royal authority, made hereditary in their families the lands, titles, and 
offices, which 'till then they had enjoyed for life only. They uſurped the ſovereign propriety of che land, with civil and military 
authority over the inhabitants : they granted out the lands to their immediate tenants, and theſe granted them over to others. By 
this means, though they always profeſſed to hold their fiefs from the crown, they were in fact abloJurely independent of it. They 
exerciſcd in their territories every royal prerogative ; they promulgated laws; they had the power of life and death ; they coined 
money ; fixed the ſtandard of weights and meaſures ; granted fafeguards ; entertained a military force; and impoſed taxes, with 
every 
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vide Seft. 741. 43. E. g. 
Voucher 72. 9. E. 3. 78. 
18. E. g. 55+ 30. E. g. 30. 
21. H. 7. 9. 3 H. 7. 4. 

7. H. 4. 17. 10. E. 4. 9. be 
21. E. 4. 26. 14. H. 8 


o. H. 8. Dier. 42. 
2. Roll. Abr. 744.) 


(DoRt. & Stud. 155. 3. b.) 


7. E. g. 41. 43 E. 3. 17. 
50. E. g. 12. Vide Sect. 611. 


Cap. 13. 


ing of the land, a 


Of Warrantie. 


A man ſeiſed of a rent ſecke iſſuing out of the mannor of Dale, taketh a wife, the huC. 
band releaſeth to the terre · tenaut, and warranteth tenementa praedifia, and dieth, the wife 
bringeth a writ of dower of the rent, the terre-tenant (hall vouche, for that albeit the re- 
leaſe enured by ”"Y of extinguiſhment, yet the warrantie extended to it ; and by warrant- 

| rents, &c. iſſuing out of the land, that are ſuſpended or diſcharged at 


the time of the warrantie created, are warranted alſo, 


GARRANTY que 
commence per diſ- 


ſeiſin, Sc. (1) tris called 


a warranty that commenceth 
by diſſeiſin, becauſe regular- 
ly the conveyance whereunto 
ihe warranty is annexed doth 
worke a diſſeiſin. 

In this Section Littleton 
putteth five examples of a 
warrantie commencing by 
diſſeiſin, viz. of a feoffement 
made with warranty by te- 
nant for yeares, by tenant 


(2. Inſt. 154. 1. Roll. Abr. 663. at will, by tenant y elegit, 


3. Rep. 37.) 


by tenant by ſtatute mer- 
chant, and by tenant by 
ftatute ſtaple : all theſe and 
the other examples that Lie- 
tleton putteth of this kinde 
of warranties in the ſuccced- 
ing Sections, have foure qua- 
lities. 

Firſt, that the diſſeiſin is 


done immediatly to the heire 


caſe. 


(Cro. Car. 48g. 2.Roll. Abr. 741.) 


31. E. g. tit. Carrantie. 28. 


(3. Rep. 30. a.) 


(2. Roll. Abr. 772, 773. 


if the father bee tenant for 
life, the remainder to the ſonne 
in fee, the father by covine 
and conſent maketh a leaſe 
for yeares, to the end that the 
leflee ſhall make a feoffement 
in fee, to whom the father ſhal 
releaſe with warrantie, and 
all is executed accordingly, 
the father dyeth, this war- 
rantie ſhall not binde, albeit 
the diſſeiin was not done 
immediately to the ſonne ; for 
the feoffement of the leflee is 
a diſſeiſin to the father, who 
is particeps criminis, 80 it 18 
if one brother make a gift in 
tay le to another, and the un- 
cle difleiſe the donee, and 
infeoffeth another with war- 
rantie, the uncle dieth, and 
the warrantie deſcendeth 


Ant. 32. 3. 56. a. 171. 4. 179 a, upon the donor, and then 


F. N. B. 149. C.) 


(1) As to warrantzes commencing by diſſei in: Lord · chief baron Gilbert divides warranties into two forts; firſt, thoſe com · 
mencing by diffctim or wropg ; and ſecondly, binding warranties. The firtt are where the anceſtor that makes the warranty is part» 
ner to the wrong ; and ſuch warranties are not obliging, becauſe it cannot be preſumed that one who 15 fo unjuſt as to do wrong, 
will be ſo juſt as to leave a recompence to his heir; wherefore ſuch contracts are wholly rejected as collutive, and founded on no con- 
ſideration- In the Ancien Contumier de Normandie, ch. 9b, it is ſaid, that ina writ of nouvelle ioijine there is no vouching to war- 
ranty ; becauſe it is not to be ſuffered that any one ſhould retain the poſſeſſion of another, either by himtelf, or by the means of an- 
other, or that he ſhould diſturb it by his fooliſh hardihood ; and whoever does fo, ought to reltore it. 


the donee dyeth without 


—_— 


Sect. 698. 


GARRANTY gue WARRANTIE that 


commence per diſ- 
ſeiſin eſt en tiel forme : 
ficome lou il ęſt pier 
et fits, et le fits pur- 
chaſe terre, &c. et leſſa 
meſme la terre a fon 
pier pur terme dans, 
et pier per ſon fait ent 
enfeoffa un auter en 
fee, et oblige luy et ſes 
Herres a garrai:ty, et 
le pier devy, per que 
le garranty diſcen diſt 
al fits, ceo garranty 
ne barrera my le fits; 
car nent obſtant cel 
garrantie le fits poit 
bien enter en la terre, 
ou aver un aſſiſe en- 
vers 'alience gil voit, 
pur ceo que le garran- 
tie commence per diſ- 
ſeiſin; car quant le 
pier que n avoit eſtate 
forſque pur terme des 
ans, fiſt un feoffe- 
ment en fee, ceo juit 
un diſſeiſin al fits del 
Jranktenement que a- 
dongues fuiſt en lo fits. 
En meſine le maner 
eſt, i le fits leſſa a le 
prer la terre a tener a 
volunt, et puis le pier 
fait un feoffment ove 


Sect. 698. 


_ commences by 
diſſeiſin is in this man- 
ner: as where there is 
father and ſon, and the 
ſonne purchaſeth land, 
&c. and letteththe ſame 
land to his father for 
terme of yeares, and 
the father by his deed 
thereof infeoffeth an- 
other in fee, and bindes 
him and his heires to 
warrantie, and the fa- 
ther dies, whereby the 
warrantie deſcendeth 
to the ſon, this warran- 
tie ſhall not barre the 
ſonne; for notwith- 
ſtanding this warrantie 
the ſonne may well en- 
ter into the land, or 
have an aſſiſe againſt 
the alienee if he will, 
becauſe the warrantie 
commenced by diſſei- 
ſin; for when the father 
which had but an eſtate 
for terme of yeares, 
made a feoffement in 
fee, this was a diſſciſin 
to the ſonne of the 
freehold which then 
was in the ſonne. In the 
ſame manneritis, it the 
ſonne letteth to the fa- 

garrantie, 


every other right ſuppoſed to be annexed to royalty. It was even admitted, that if the king refuſed the lord juſtice, the lord might 
make war againſt him. lu the ordonnances of St. Lewis, ch. 50, is this remarkable pafſage : “If rhe lord ſays to his liege tenant, 
* Come with me, Iam going to make war againſt my ſovereign, who has refuted me the juttice of lis court : upon this the liege- 
man ſhould anſwer in this manner to the lord: I would willingly go to the king to know rhe truth of what you ſay, that he has 
denied you his court. And then he ſhall go to the king, ſaving to him ia this manner: Sir, the lord in whole liegeance and fealty 
Jam, has told me that you have refuſed him the juſtice of your court; and upon this account J am come expreſsly to your ma- 
jeſty to know if it is ſo; for my lord has ſummoned me to go to war with you. And therevpon, if the king anſwers that he will 
do no judgment in his court, the man ſhall return immediately to his lord, and his lord muſt equip him, and fit him out at 
his own expence; and if he will not go with him, he ſhall loſe his ſief by right. 
« and do juſtice to the lord, the man ſhall return to him, and ſhall fay : 81 


* 


But if the ling antwers that he will hear him, 
Sir, the king has ſaid to me, that he will willingly do 
© you juſtice in his court. Upon which, if the lord ſays, I never will enter intothe king's court, come therefore with me, accord- 
* ing to the ſummons I have ſent vou; then the man thould fay, I will not go with vou; and he ſhall not loſe his fief for his not 
* going.” This ſhews how powerful and abſolute the great valials were. 
to attempt to make themſelves independent of the crown, induced their tenants to make themſclves independent of them. This in- 
troduced an uiterior ſlate of vaſſalage, The king was ſtill called the ſovereipn lord; his immediate vaſtal was called the lord ſuzereign 
and the tenants holding of him were called the arriere vatlals. Hugh Capet owed the crown of France to the extreme weaknels to 


The ſame motive which induced the vaſſfals of the crown 


which this t\ ſtem of ſubinfeudation had reduced the crown of France; but after he had acquired the throne, he uſed his utmoſt efforts 
to reſtore it to its antient fplendour and ſtrength. His fucceffors purincd the fame plan with undeviatiny attention and conſummate po- 
licy. It was completed by the union of tlie provinces of Lorraine and Bar to the crown of France in 1735+ Sce Abrege Chronologique 
des Grands He de Ia Caurouue de France, Paris 1759. But as to the common incidents of feudality, fubiafcudation (till prevails in 
France. In ſome parts of France, certain portions of the tick deſcend on the younger children : they are fail to hold them of the 
eldeſt ſon by parage. The eldeſt ſop, however, repreſents the whole fee, aud does homaye for it; and is therefore bound to _— 

. ranty 


Lib. 3. Of Warrantie. 


garrantie, &c. Et ſi- ther the land to hold iſcue, albeit the difſeifin was 


K 2 1 done to the donee and not 
come eft dit de ter, at will, and after the fa- to the donor, — — be 


{int poit eftre dit de ther make a feoffment rantic ſhall not binde him. 


. . he father, t 
cheſcun auter aunceſ= with warrantie, &c. An — mn 9 


ter, &c. En meſine le And as it is ſaid of the in fee, the father maketh a 


maner eſt, fi tenaunt father, ſo it may be ſaid f*ofiwent in tee of the whole 
. with warrantie, and dieth, 
per elegit, tenaunt of every other anceſter, the ſonne dieth, the third 


per ſtatute merchant, &c. In the ſame manner perſon ſhall not only avoyd 

| my his ded the feoffinent for his owne 
ou tenant per ſta- is it, if tenant by elegit, part, but alſo for the part of 
tute de le flaple, tenant by ſtatute mer- or ſonne ; — 5 ſhall take 
fait feoff ment en fee chant, or tenant by ſta. advantage that the warran- 


: tie commenced by diſſeiſin, 
oveſque garrantie, * tute ſtaple, make a feof- though the diſſeifin was done 


ceo ne barrera my ment in fee with war- » abether. 


4 ; Þ The ſecond qualitie ap- 
Pheire que doit aver ranty, this ſhal not bar pearing in 6 


4 terre, pur ceo que the heire which ought ples i, that the warrantie and 


* diſſeiſ I et ſemel, both 
tiels garranties com- to have the land, be- one ad are [ 53 


mencerent per dif- cauſe ſuch warranties _ yet — a man ee 1 
7 5 diſſeiſin intent to make a 
ſet ite commencèe by diſſeiſin. feoffment in fee with war- 


A rantie, albeit. he make the 
feoffinent many yeares after the diſſeiſin, notwithſtanding becauſe the warratitie was done to 


that intent and purpoſe, the law ſhall adjudge upon the whole matter, and by the intent 
couple the diſſeiſin and the warrantie together. 
The third qualitie is, that the warrantie that commenceth by diſſeiſin by all theſe examples 


(if it ſhould binde) ſhould binde as a collaterall warrantie, and therefore commencing by 
diſleifin ſhall not binde at all. 


Ne barrera my le beire, &c. For by the authoritie of our author himſelfe, a 
leflee for yeares may make a feoffment, and by his feoffment a ſee ſimple ſhall paſſe ; ſo as 
albeit as to the leſſor it worketh by diſſeiſin, yet betweene the parties the warrantie annexed 
to ſuch eſtate ſtandeth good; upon which the feoftee may vouch the feoffor or his heires, as 
by force of a lineall warrantie. And therefore if a leſſee for yeares, or tenant by cgi, Sc. 
or a diſſeiſor incontinent make a feoffment in fee with warrantie, if the feoffee be impleaded, 
hee ſhall vouch the feoffor, and after him his heire alſo ; becauſe this is a covenant reall, 
which binde him and his heires to recompence in value, it they have aſſets by diſcent to 
recompence ; for there is a feoffment de facto, and a feoftment de jure: [*] and a feoffment 
de fa#io made by them that have ſuch intereſt or poſſeſſion as is atoreſaid, is good betweene 
the parties, and againſt all men but only againſt him that hath right. And therefore if the 
lord be gardeine of the land, or if the tenant maketh a leaſe to the lord for yeares, or if the 
lord be tenant by ſtatute merchant or ſtaple, or by egit of the tenancie, and make a feoff- 
ment in fee, hee hereby doth extinguiſh his ſcigniorie, although having regard to the leflor 
it is a difſeiſin. | 

The fourth qualitie is a diſſeiſin; but that is put for an example; and the rather, for that 
it is moſt uſuall and frequent: but a warrantie that commenceth by abatement or in- 
truſion (that is, when the abatement or intruſion is made of intent to make a feoffment 
in fee with warrantic), ſhall not binde the right heire, no more than a warranty that com- 
menceth by diſſeiſin, becauſe all doe commence by wrong. And fo it is if the tenant dieth 
without heire, and an anceſtor of the lord enter before the entrie of the lord, and make a 
feoffment in fee with warrantie, and dieth, this warrantic ſhall not binde the lord, becauſe it 
commenceth by wrong, being in nature of an abatement. Et fre de fimilibus. (1) 


Sect. 699. 
Z T E M. ſi gardein en chival- ALSO, ifa gardeine in chivalrie, 


rie, ou gardein en ſecage, or gardeine in ſocage, make 


fait 


+ Cc. added L. and M. and Roh. 


Sect. 699. 367 


(oro. Car. 489.) 


Jig. H. 8.12. Lib. z. fol. 79. b. 
Fitz h. caſe. 


(Plowd. 51. a. g. Rep. 78. 
Poſt. 369. 2. 371. a. 

9. Rep. 81. a. Ant. 314. b. 
5. Rep. 78.) 


(1. Leon. 304.305. Cro. Car. 388) 
Vide Sett. 6:1. 699. 

Broct. fol. 216. 223, 224. 

Fleta lib. 4. cap. 17. 1, 2. Brit - 
ton, cap. Diſſeiſin. 

50. E. 3. 12. b. 8. H. 7. 5. 

7. Z. g. 11. 44. E. 3. Feoffe 
ments en faits 67. 18. E. g. 
Iſſue 36. 4. E. 2. Brieſe 790. 
19. E. 2. Aſſ. 400. 43. E. g. 7. 
17. E. 3. 41. 43. E. 3. Dill. 5. 
8. E. 4. 17. 18. Z. 4. 18. 

20. K, 4. 18. F. N. B. not; 
Lib. 3. fol. 58. in Fermor's « aſe. 
[*] Temps E. 1. Countei pla 
de Voucher 126. 30. E. 3 this 
dem 124. Vide W. 1. ca. 48. 
in the {ccond part of the Inſti- 
tes, 


(10. Rep. 93. 2. Roll. Abr. 740.) 


(1) The editor, in note 1. to page 330. a. has (he fears too prolixly) attempted to explain the diffetence between actual diſſeiſin 
and difleifin by election, and to prove that the diſſeiſin produced by a feoſſment, however fender or tortious the eſtate of the feoffor 
may be, is an actual diſſeiſin. It is ſubmitted to the reader, that what he has ſaid on that ſubject is confirmed by what Littleton fays 
in this Section, and lord Coke's commentary upon it. The diſcufſion, in the note above referred to, of the operation of a feoffment. 
and the diſcuſſion in note 1. p. 271. of the operation of conveyances deriving their effect from the ſtatute of uſes, will, perhaps, afliſt 
the reader in forming accurate notions of the difference in the operations and effect of feoffmeyts, fines, common recoveries, bargains 


and fales, relcaſes and wills. 


— 


ranty the younger children, from the claims of the lord for his rents and ſervices. Subinfeudation prevails alſo in Germany, But it 
mutt be attended with three circumſtances. 1, It muſt be a real ſubinfeudation, and not a ſale, or other tranſaction, under the ap- 
pc:rance or colour of a ſubinfeudation. 2d, The ſub- vaſlal muſt be, if not of equal, at leaſt of ſuitable rank and circumſtances. 
39, The conditions, fo far as the lord is intereſted in them, muſt be the fame as thoſe upon which the original inveſtiture Is granted. 
See Diſſertatio de Subfeudis Imperii, Mich. Hen. Gribnerit in Jenichen Theſ. Feud. f. 1. p. 882. Diſſertatio W enceflat Aaverii 
Neumann de Pucholtt, quid tranſeat in vaſſullum per concęſſionem feudi, vel ſubſeud!, iid. . 3. 512. Roſentall Tract. S Synopfis 
totius Juris Feud. tom. I. $49.,—In England, the practice of ſubinfeudation was totally inhibited by the ſtatute made in the 15th year 
of Edward I. commonly called the ſtatute quia emptoris terrarum. In the preamble to that ſtatute it is recited, that, by the practice of 
ſubinfeudation, the chief lords had loſt their efcheats, marriages, and wardſhips: it was therefore enatted, that it might be lawful for 
every free man to alien all or any part of his lands, to be held not of himſelf, but of the ſuperior lord by the ſame fervices and cuſtoms 
by which the tenant himſelf held them. This ſtatute, though evidently paſſed jn compliance with the deſires of the greater lords, and 


9 B 


deligned by chem to encreaſe their power and extend their influence, had a very cuntrary eflect; and was probably one of the chief 


cauſes 
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Lib. 3. Cap. 1 3. Of Warrantie. Seck. 700. 


fait un feoſfment en fee, ou en fee a feoffment in ſee, or in fee taile, 
taile, ou pur terme de vie, oveſque or for life, with warrantie, &c. 
garrantie, Sc. tiels garranties ne ſuch warranties are not barres to 
font pas barres a les heires as the heyres to whom the lands 
queux les terres ſerront diſcendus, ſhall bee diſcended, becauſe they 
pur ceo que ils commence per commence by diſſeiſin. 
diſſeiſin. 

6-9 Gap ae Hast nk th cb af prin i china wa den ne var 


dad. Vide Scct. 698. 
(3- Rep. 37.) 


Sect. 700. 


4 AVER et tener @ JTEM, | le pier et ALSO, if father and 


| eu jointment, Sc. le fits purchaſe ſonne purchaſe 

- pra ag "oY 22. H. 6. $1. 2 * . certaine terres ou te- certaine lands or te- 
Oynt purcha 5 

8. H. 7.6. Purchaſe were to the father nemente, a aver ef nements, to have and 

(5. Rep. 79.) and the ſonne, and the heires fener @ eux joyntment, to hold to them joynt- 


of the ſonne, and the father . g 
maketh a feoffment in fee with Sc. et puis le pier ly, &c. and after the 


warrantie, if the ſonne entreth alien * Pentier à un father alien the whole 

_——_ 2 3 1 auter, et oblige luy et to another, and binde 
, - 0 . . 0 

ther dieth, the ſonne ſhall have Jes hetres a gerr ants him and his heires to 

an aſſiſe of the whole: and tie, Ofc, et puis le pier warrantie, &c. and 


1 booke of 22. H. 6. . X $ | 
" * en But if the devie, cel garrantie after the father dieth, 


ſonne had not entred in the life ne barrera my le fits this warrantie ſhall 


of the father, then for the fa- = 
ther's moitie it had beene a bar de le moitie que a luy not barre the ſonne of 


to the ſonne, for that therein fert de les dits the moitie that be- 


he had an eſtate for life; and ; 
therefore the warrantic as to zerres ou Tenements, longs to him of the 


(Pon. 393. a.) that moitie had beene collarc- Pur Ceo que quaunt a ſaid lands or tene- 


rall to the ſonne, and by diſ- cel moitie que aſſiert ments, becauſe as to 


e 3 not is @ le fits, le garrantie that moitie which be- 


part, and ſtand good in part. Commence per diſſei- longs to the ſonne, the 


And this appeareth - by the - . 
(:- Rep. 56.) example 0 Takes” hath Ht u, Sc. Wärrantie commences 
put. But if the purchaſe had by diſſeiſin, &c. 


beene to the father and ſonne, and to the heires of the father, then the entrie of the ſonne in 
the life of the father, as to the avoydance of the warrantie, had not availed him, becauſe his 
father lawfully conveyed away his moitie. (1) 
Temps E. 1. Vouch. 30). Ik a man of full age and an infant make a feoffment in fee with warrantie, this warrantie 
30. E. 3. 26. John London's 15 Rot void in part, and gcod in part; but it is good for the whole againſt the man of full age, 
<aſe, 14. H. 6. | and voyd againſt the infant : for albeit the feoffment of an infant paſſing by liverie of ſeiſin 
(8. 13 42 * 66. b. be voydable, yet his warrantie, which taketh effect only by deed, is mcerely voyd, 
6. Rep. 119- 


(F. N. B. 192. a.) 


Sect. 
* Pentier—Pexticrte, L. and M. and Roh. 


(i) Ic is greatly to be regretted, that fir Edward Coke has not expreſſed himſelf more fully on the ſubject hinted at by him in this 
note, the defeatiug of the warranty by the heir's entry or claim in ho anceſtor's life-time. It is thus mentioned by lord chief-baron 
Gilbert, Ten. 135. The heir was preſumed to receive a recompence, and therefore was barred if he did not claim during the life of 
his anceſtor ; and this was the more reaſonable, becauſe ſuch recompences were anciently in lands, which did of right deſcend to the 
heir; and if the anceſtor did alien them, the heir muſt claim his own during the life of. his anceſtor, otherwiſe he could never 
claim it, inaſmuch as this was the whole time of limitation for the heir to challenge his own in this caſe ; and if he flipped that time, 
ie was barred for ever, inaſmuch as there might be ſecret conveyances to alien the recompence for the benefit of the heir, which 
might turn to the prejudice of the purchaſer. 


cauſes which prevented their acquiring that independent and almoſt ſovereign power, which was obtained during the feudal polity 
by the princes of Italy, Germany, and France. Hence, though the power and influence of the nobles of England were very 
great, and ſomctimes luch as overſhadowed royalty itfelf, vet they were inferior in every reſpect to that of the higher nobility of 
foreign countries. It is evident, that Nevil, the great earl of Warwick, and the nobles of the houſe of Percy (the greateſt ſubjecls 
ever known in this country) were, neither in ſtrength, dignity, power, or influence, or in any other point of view, equal to the dukes 
of Brittany or Burgundy, or the counts of Flanders. Beſides the general influence of the ſtatute quia emptores terrarum, it had a par- 
ticular iufluence both on the practice and the doctrint of warranty. The free alienation of property which it authorized, neceſſarily 
put an end to the homage ancefirel, and conſequently to the implied warranty annexed to it. To remedy this, if the /ord aliened, 
the tenants, before they attorned to the new lord, required a new warranty from him; if the tenant aliencd, it was with an 
expreſs clauſe of warranty. This gave the new tenant the bencfit of the lord's obligation to warranty the old renant ; as the new 
tenant might vouch the old tenant, and he in his turn might deraign the lord. This ſubje& will be purſued, and an attempt will be 
made to inveſtigate aud explain the grounds of the diſtinction between lincal and collateral warranty, in note 1, 373- b. 


Lib. 3. 


EM, % A. de 

B. ſoit ſeifie d'un 
meſe, et F. de G. 
que nul droit ad 
d'entrer en meſme le 
meaſe, claimaunt meſ- 
me le meaſe, a te- 
ner @ luy et a ſes 
heires, entra en meſ= 
me le meaſe, mes le 
dit A. de B. adon- 
que eft continualment 
demurrant en meſme 
le meaſe : en ceſt cas 
le poſſeſſion de frank- 
tenement ferra tout 
temps adjudge en A. 
de B. et nemy en F. 
de G. pur ceo que en 
tiel caſe lou deux font 
en un meaſe, ou au- 
ters tenements, ef 
Pun claima per I'un 
title, et lauter per 
Pauter title, la ley ad- 
judgeru celuy en poſ- 
ſeſſion que ad droit 
d aver le poſſeſſion 
de meſmes les tene- 
ments. Mes ſi en le 
caſe avantdit, le dit 
F. de G. fait un 
feaffment a certaine 
barrettors et extor- 
tioners en le pais, pur 
maintenance de eux 
aver de meſme le 
meaſe, per un fait de 
Feeffment ove gar- 
rantie, per force” de 


que Je dit A. de B. 


Of Warrantie. 


Se. 701. 


ALso, if A. of B. 

bee ſeiſed of a 
meſe, and F. of G. 
that no right hath 
to enter into the ſame 
meſe, claiming the 
ſayd meſe, to hold to 
him and to his heires, 
entreth into the ſayd 
meſe, but the ſame 
A. of B. is then con- 
tinually abiding in the 
ſame meaſe: in this 
caſe the poſſeſſion of 
the freehold ſhall 
bee alwayes adjudg- 
ed in A. of B. and 
not in F. of G. be- 
cauſe in ſuch caſe 
where two bee in 
one houſe, or other 
tenements, and the 
one claimeth by one 
title, and the other 
by another title, the 
law ſhal adjudge him 
in poſſeſſion that hath 
right to have the poſ- 
ſeſſion of the ſame te- 
nements. But if in 
the caſe aforeſayd, the 
ſayd F. of G. make 


a feoffinent to cer- 


taine barrettors and ex- 


tortioners in the coun + 
trie, to have main- 
tenance from them of 
the fayd houſe, by 
a deed of feoffment 
with warrantie, by 
force whereof the ſaid 


Sect. 701. 


LOU deux font en 
un meſe, Sc. et 
Fun claima per un 
title, et lauter per 


auler title, ce. 
For the rule is, Duo non poſſunt 
in ſolido unam rem poſſidere. 


Theſe words of our au- 
thor be ſignificant and mate- 
riall : [4] for if a man hath iſ- 
ſue two daughters, baſtard 
eigne and mulier puiſne, and 
die ſeiſed, and they both enter 
generally, the ſole poſſeſſion 
thall not bee adjudged only in 
the mulier, becauſe they both 
claime by one and the ſame 


title ; and not one by one ti- 


tle, and the other by another 
title, as our author here ſaith. 

[i] If the tenaunt in an 
aſſiſe of an houſe deſire the 
plaintiffe to dine with him in 
the houſe, which the plain- 
tiffe doth accordingly, and ſo 
they bee both in the houſe ; 
and in truth one pretendeth 
one title, and the other an- 
other title; yet the law in this 
caſe ſhall not adjudge the poſ- 
ſeſſion in him that right hath ; 
becauſe our author here ſaith, 
hee claimed not his right, and 
it ſhould be to his prejudice 
if the law ſhould adjudge him 
poſſethon ; and a tr. ſpaſſer 
hee cannot bee, becauſe hee 
was invited by the tenant in 
the aſſiſe. 


Barrettors. A bar- 


rettor is a common moover 
and exciter, or maintainer of 
ſuits, quarrels, or parts, c1- 
ther in courts or elſewhere 
in the countrey. In courts, 
as in courts of record, or 
not of record; as in the 
countie, hundred, or other 
inferiour courts. In the 
countrie in three manners: 
firſt, in diſturbance of the 
peace: ſecondly, in taking 
or kee ing of poſſeſſions of 
lands in controverſic, not on- 
ly by force, but alſo by ſub- 


tiltle 
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(Ant. 194. 2. 244. 8 
1. Roll. Abr. 661, 66a. 
Plowd. 2.33» b. 


19. H. 6. fol. 28. b. per News 
ton. 

(Siderf. 385. a. 

Ant. 180. b. 181, a.) 


[J 17- E. 3. 59. 11. AL. p. 23. 
(Perk. 84. 8. Rep. 101. b. 
Hob. 120. Ant. 189. 244 
10. Rep. Lampet's Caſe.) 


[i] Pl. com. 91. the Parſon of 
Honey Lane's caſe. 


(Ant. 245. b. Plowd. 93. 2. b.) 


See the Tnditement of a com- 
mon Barretor. W. 1, cap 18 & 
32. 40. E. 3 33. Lib. 8. ol. 36. 
b. Cale de Barrcine. 

(3. Iaſt. 1475. Sidert. 282. 

2. Roll. Abr. 333.) 


Lib.3. Cap. 13. Of Warrantie. ect. 70x. 


(1. Roll. Abr. 33.) riltie and a deceit, and moſt yp 9% i aft 1 
commonly in ſup reſſion of 1 * fi Pas demur- A B. dare not a 


truth and right : thirdly, by Ter en Je meaſe, mes bide in the houſe, but 
falſe inventions, and —_ * alaſt . hors de le goeth out of the ſame, 


of calumniations, rumors, an . . a 
reports, whereby diſcord and meaſe, ceſt garrantie this warrantie com- 


diſquiet may grow berweene commence per diſſei- menceth by diſſeiſin, 
9. E. 1 Jia de Conſpiracie von” , , ht * Pp ur c gue trel becauſe fuch feoff- 
Ih. 8. ubi lf. ele is derived of fegſſment fuit ln cauſe ment was the cauſe 
(3 Rep. 36.) this word (Barret) which ſig- . Fun - the fave A 

nifieth not only a wrangling "uh E it * e S 1ay . of 

ſuit, but alſo ſuch brawles B. ha 17 le po- B. relinquifhed the 


we p nar 4 egg countreY» fon de meſme le 3 of the ſam 


P. Com. ſol. 64. f Extortioners. Extor- meaſe ＋. 1 ouſe. ; ; 
Lib. 10. fol. 101, 102+ . i l | | 

Beaufage's Cale. tion, in his proper ſenſe, is a i ; 

(3. Iaft. 149.) great miſprition, by wreſting or unlawfully taking by any officer,' by colour of his office, any 


money or valuable thing of or from any man, either that is not due, or more than is due, 
ETD or before it be due; quod non eff debitum, wel quod eff ultra debitum, wel ante tempus quod «ft de- 
[/] W. 1. c. 26, Kc. W. 1. c. 10. bitum : for this is to be knowne, that it is provided by the [I] ſtatute of V. I. that no ſhe- 


42. E. 3.5. 27. All. 14. riffe, nor any other miniſter of the king, ſhall take any reward for doing of his office, but 
0 . N yo 4 only that which the king alloweth him, upon paine that hee ſhall render double to the par- 
* ph * =» 


tic, and be puniſhed at the king's pleaſure, And this was the antient common law, and 
was puniſhable by fine and impr.fonment ; but the ſtatute added the aforeſaid penaltie. But 
ſome latter ſtatutes having permitted them to take in ſome caſes ; by colour thereof, the 

(Plowd. 463. Noy. 111. king's officers and miniſters, as ſheriffes, coroners, eſcheators, feodaries, gaolers, and the 

2. Roll. Abr. 32.) like, doe offend in moſt caſes; and ſeeing this act yet ſtandeth , in force, they cannot take 

23. H. 6. c. to. 33. H. 6. 22 any thing but where and fo farre as latter ſtatutes have allowed unto them. But yet ſuch 

21. H. 7. 17. Stent. 49. reaſonable fees as have beene allowed by the courts of juſtice of antient time to inferiour mi- 

* niſters and attendants of courts for their labour and attendance, if it be aſked and taken of 
the ſubject, R no e It I 

. — And all this was reſolved [a] by the whole court of king's bench, betweene Shurley plain- 

[+] Hil, 1g. Jac- Regs ec. tiffe, and Packer deputie o ans of the ſheriffes of London, in an action upon 2 in 

F< the king's bench. X 
See the ſtatute of 21. H. 8. cap. 5. ſetting downe the fees of ordinaries, regiſters, and 
other officers, in certaine cafes, and many other ſtatutes ; as for example, the ſtatute of 

19. H. 7. cap. 8. againſt taking of ſhewage (that is, taking of any thing for ſhewing of 

wares and merchandifſes that be truly cuſtomed to the king before) and the like. 

Þ1. com. in Dine and Manning- Of this crime it is ſaid, that it is no other than robberie : and another ſaith, that it is 

ham's caſe. Mir. Cap. 5. 4 1. more odious than robberie ; for robberie is apparant, and hath the face of a crime ; but ex- 
tortion puts on the viſure of vertue, for expedition of juſiice, and the like; and it is ever 
accompanied with the grievous ſinne of perjune, 

7. E. 4. 41. But largely extortion 1s taken for any oppreſſion by extott power, or by colour or pretenee 
of right; and ſo Littleton taketh it in this place. Eætortio is derived from the verbe extorgueo 3 
and it is called crimen expilationis, or concuſſionis: and here barretors and cxtortioners are put 
but for examples; for it the feoſfinent be made to any other perſon or perſons, the law is all 
one. 


(3 Inft. 278. 2. Inſt. 212. Pur maintenance de eux aver. Maintenance, manutenentia, is derived of the 
Iyer, 555» 536. Sid. 212,213. verbe manutenere, and ſigniſieth in law, a taking in hand, bearing up or upholding of quar- 
Noy. 32.) r ud rels and ſides, to the diſturbance or hindrance of common right; Cuipa ft rei ſe immiſcere ad 


ſe non pertinenti ; and it is twofold, one in the countrey, and another in the court. For 


[2] 1. E. z. cap. 14. quarrels and ſides in the court, [4] the ſtatutes have inflicted grievous puniſhments. But this 
£0. E. 3. cap. 4s 3. kinde of maintenance of quarrels and fides in the countrey, is punithable only at the ſuit 
[1] Mich. 7. J. in the Starre- Of the king, [r] as it hath beene reſolved. And this maintenance is called manutenentia, Or 
Chamber. manutentio ruralis, for example, as to take poſſeſſions, or keepe poſſeſſions, whereof Littleton 
(Doc. Plac. 249.) here ſpeuketh, or the like, | 

The other is called curialit becauſe it is done pendente p acito, in the courts of juſtice ; 

and this was an offence at the common law, and is threefold. 

83. E. 1. Stat. 8. in Gne, Firſt, to maintaine to have part of the land, or any thing out of the land, or part of 
Regiſt. 133. 6. E. 3. 33. the debt, or other thing in plea or ſuit ; and this is called cambipartia, champertie. 
22. ll. 6 7. 9, H. 7. 22. The ſecond is, waen one maintaineth the one fide, without having any part of the thing in 


(2. Roll. Abr. 114.) plea 


* {+ en added L. and M. and Roh: Cc. added L. and M. and Roh. 


(1) Whether an attorney's lay ing out money for his client be maintenance, ſee Pierſon v. Hughes, Freeman 71. 81. — By the an- 
cient Roman law, there were few cafes in which a perſon was admitted to plead by an attorney, according to the rule, Nemo aliens. 
nomine lege agere poteſt. Recourle was therefore had to a fiction at law, by which it was ſuppoſed that the property of the thing in 
conteſt was made over to the attorney. The conſequence was, that the proceedings were carried on in the name of the attorney, and 
even the ſentence paſſed upon him. Hence he was called the dominus litis, des Bochmer de dominiq (tis, l. 12. Petbier Paudadæ Juſ- 
binianeey, lib. 3« Ut. 3. 92. 


j " 4 
CP. 
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plea, or ſuit ; and this maintenance is two-fold, generall maintenance, and ſpeciall mainte- 99. Af. 5. 19. K. 4. 3. 
nance ; Whereof you ſhull reade at large in our bookes, which were too long here to be 1 6. 12. 34H. 6.2. 
inſerted. 14 II. 6. 11. 8. II. UE 8, 


o, E y 
The third is when [a] one laboureth the jury, if it be but to appeare, or if he inſtruct them, — 8 9 
or put them in feare, or the like, he is a maintainer, and he is in law called an embraceor, and Cart. cap. 11. F. N. B. 17,152. 
an act on of maintenance lyeth againſt him; and if he take money, a decies tantum may be Mirror cap. 1. 45. 
brought againſt him. And whether the jury paſſe for his fide or no, or whether the jurie (. 6 Ant. 157. Hob. 294.) 
ive any verd ct at all, yet ſhall he be = as a maintainer or embraceor either at the [4] N 4 4 . 8 " 
Cit of the king or partie, | n 
Here in this caſe that I itelcton putteth. the feoffement is void by the ſtatute [a] of 1. R.2.; [a] i. R. 9. cap. 9. 
for thereby it is enacted, that feoftements made for maintenance ſhall be holden for none, and Vid. 27. H. e. fol. g. 
of no value, ſo as Littleton jy-utteth his caſe at the common law; for he ſeemeth to allow the 
teoffement, where he faith, ret Jeoffment fuit le cauſe, Sc.; but ſome have ſaid that the 
feoffement is not void betweene the feotfor and feoffee, but to him that right hath. 
Now, fince Littleton wrote, there is a notable ſtatute [4] made in ſuppreſſion of the cauſes [5] g2. H. 8. cap. g. 
of unlawtull maintenance (which is the moſt dangerous enemie that jules hath), the effect (Flow d. 79. a.) 
of which itatute 1s, 


b Ts that no perſon ſhall bargaine, buy, or ſell, or obtaine any pretenced rights or (a. Roll. Abr. 11 114. Hob. 113.) 
titles. 


Secondly, or take, promiſe, grant, or covenant to have any right or title of any perſon 


in or to any lands, tenements, or hereditaments ; but if ſuch perſon which ſo ſhall bargaine, c U . 


&e. their anceſtors, or they by whom he or they claime the ſame, have beene in poſieſſion PAYS Glen . Aa JS: 
of the ſame, or of the revertion or remainder thereof, or taken the rents or profits thereof by 
the ſpace.of one whole yeare, &c. upon paine to forfeit the whole value of the lands, &. (1. Leon. 267. 208. Plo wd. 8g. a.) 
and the buyer or taker, &c. knowing the ſame, to forfeit alſo the value. 

Thirdly, provided that it ſhall be lawfull for any perſon, being in lawfull poſſeſſion, by 
taking of the yearely farme, rents or profits, to obtaine and get the pretenced right or title, 
&c. ot any lands whereof he or they ſhall be in lawfull poſſeſſion. 

For the better.underitanding of which ſtatute, you muſt obſerve, that title or right may 
be 1 two manner of wayes : 

irſt, when it is meerely in pretence or ſuppoſition, and nothing in verity. (1. Cro. 232, 223.) 

Secondly, when it is a good right or title in verity, and made pretenced by the act of the PI. Com. lol. 80, &c. Partridge's 

ow ; and both theſe are within the ſaid ſtatute : for example, If A. be lawfull owner of caſe, 
and, and is in paſſeſſion, B. that hath no right thereunto granteth to, or contracteth for the 

land with another, the grantor and the grantee (albeit the grant be meerely void) are within 
the danger of the ſtatute ; for B. hath no right at all, but only in pretence. If A. be diſ- 
ſeiſed in this caſe, A. hath a good lawfull right; yet if A. being out of poſſeſſion, granteth 
to, or contracteth for the * with another, he hath now made his good right of entrie pre- 
tenced within the ſtatute, and both the grantor and grantee within the danger thereof. 
A jortiori of a right in action. Prod nota. | 

It is further to be knowne, that a right or title may be conſidered three manner of waves. 

Firſt, as it is naked and without poſſeſſion. Secondly, when the abſolute right commeth 
by releaſe or otherwiſe toa — poſſeſſion; and no third perſon hath either 7x5 ge- 
tatis, or jus poſſeſſionis, The third, when he hath a good right, and a wrongtull poticflion, 
As to the firit, ſomewhat hath beene ſaid. and more ſhall be ſaid hereatter. As to the te- 
cond, taking the former example, if A. be diſſeiſed, and the diſſeiſee releaſe unto him, he may 
preſently tell, grant, or contract for the land, and need not tarriea yeere ; for it is a rule upon pi. com. Partridge's cal» vhi 
this ſtatute, that whoſoever hath the abſolute ownerſhip of any land, tenements, or hercdi- ſup. 6. E. 6. Brooke tit. Main- 
taments (as in this caſe the diſſeiſor hath), there ſuch owner may at his pleaſure bargaine, tenance 28. 
grant, or contract for the land, for no perſon can thereby be prejudiced or grieved. And fo 
it a man mortgage his land, and after redeeme the ſame ; or if a man recover land upon a (Cro. Car. 388. Plowd, 89. 8.) 
former title, or be remitted to an ancient right, he may at any time bargaine, grant, or con- 
tract for the land, for the reaſon aforeſaid, As to the third, if in the caſe aforeſaid the diſ- 
ſeiſor dieth ſeiſed, and A. the diſſeiſee entreth, and diſſeiſe the heire of the diſſciſor, albeit he 
bath an antient right, yet ſecing the poſſeſſion is unlawfull, if he bargaine or contract for the 
land before hee hath beene in poſſeſſion by the ſpace of a yeare, he is within the danger of 
the ſtatute, becauſe the heire ot the diſſeiſor hath right to the poſſeſſion, and he is thereby 
grieved, et fic de fimilibus : and albeit he that hath apretenced right (and none in verity) get- 
teth ESI wrongfully, yet the ature extendeth unto him, aſwell as where he 1s out 
of poſſeſſion. | t 

Note, the words of the ſtatute be (any pretenced right), therefore a leaſe for yeares 's within 23. Eliz. Dier 354. Pl. Com. 
the ſtatute ; for the ſtatute ſaith not (the right), but (any right), and the offendour ſhall for- Partridge's cale, f. 57, 
#1t the whole value of the land. And where the ſtatute ſpeaketh of rights in the plural! FO | EE Oe 
number, yet any oue right is within the ſtatute. [a] But yet if a man make a leaſe for yeares a Mick go. & gr. Fiz. 2841: 


x d A - e 0 . inter Fluch. & Cock ham in Com. 
Þ another to the intcut to trie the title in an gefione Hm, that is out of the ſtatute, has 


9 C becauſe (Mo. 266.) 
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Lib. 3. 


(2. Roll. Abr. 114.) 


[5] Lib. 4. fol. 26. Copibold 


Calles. 


6. E. 6. tit. Maintenance 
Brooke 38. 


(5. Rep. 60.) 


[c] 34- H. 8. Dier 52. 


(2. Rep. 31. Ant. 48. b.) 


See before in the Chapter 
Releaſes. 


(5+ Rep. 79.) 


46. E. 3 6. 


of 


becne ſaid) is a warrantie 


Cap. 13. Of Warrantie. Sect. 702. 


becauſe it is in a kinde of courſe of law ; but if it be made to a great man, or any other to 
ſway or countenance the cauſe, that is within this ſtatute. 

Alſo the ſtatute ſpeakes (of any right or title to any land, &c.) [5] A cuſtomary right, or 
a pretence thereof to lands holden by copie, is within this ſtatute, 

The ſaid proviſo (which is rather added for explanation, thun of any neceſſitie) extendeth 
only to a pretenced right or title, and to a good and cleare right; and therefore without queſ- 
tion, any that hath a juſt and lawfull eſtare may obtaine any pretenced right by releaſe or 
otherwiſe ; for that cannot be to the prejudice of any: nay, as hath bcene ſaid, a diſſeiſor 
that hath a wrongfull eſtate may obtaine a releaſe of the diſſeiſee, and that is not within the 
body of the act, and conſequently ſtandeth not in need of any proviſo to protect him. 

And therefore e] if there be tenant for life, the remainder in fee by lawfull and juſt title, 
he in the remainder may obtaine and get the pretenced right or title of any ſtranger, not only 
for that the particular eſtate and the remainder are all one, but for that it is a meane to ex- 
tinguiſh the ſeeds of troubles and ſuits, and cannot be to the prejudice of any, as hath beene 
ſaid, And where the ſtatute ſaith, (being in lawfull poſieſſion by taking the yearely rent, 
&c.) thoſe words are but explanatory, and put for example ; for howſoever he be lawfully 
ſeiſed in poſſeſſion, reverſion, or remainder, it ſufficeth though he never tooke profit. But 
the matter obſervable upon this proviſo, which is worthy of ovſervation, is, that if a diſſeiſor 
make a leaſe for lite, lives, or ycares, the remainder for lite, in tayle, or in fee, he in remainder 
cannot take a promiſe or covenant, that when the diſſeiſee hath entred upon the land, or 
recovered the ſame, that then he ſhould convey the land toany of them in remainder, there- 
by to avoid the particular eſtate, or the intereſt or eſtate of any other ; for the words of the 
proviſo be (buy, obraine, get, or have by any reaſonable way or meane) and that is not b 

:omiſe or covenant to convey the land after entry or recovery; for that is neither lawful], 
Low againſt the expreſſe purview of the body of the act, and not reaſonable, becauſe it is to 
the prejudice of a third perſon, Eut the reaſonable way or meane intended by the ſtatute, 
is by releaſe or confirmation, or ſuch conveyances as amount to as much : and this agreeth 
with the letter of the law, viz. the pretenced right or title of any other perſon ; and rights 
and titles are by releaſe or confirmation, as by reaſonable wayes and meanes lawfully tran(- 


ferred and extinct : and the words of promiſe or covenant, &c. which are prohibited by the 
body of the act, are omitted in the proviſo, 


Relinquiſt le poſſeſſion, Sc. This muſt be underſtood, that before livery of ſeifin 
upon the feottement, A. de B. departed out of the houſe ; for otherwiſe the livery and ſeitin 
ſhould be void, becauſe A. de B. was in poſſeſſion. And Liitleton here ſaith, per un fait de 


feoffment, ſo as albeit the deed were made before the departure it is not materiall ; but the de- 


parture muſt be before the livery of ſeiſin, for that doth worke the difſeiſin, And yet that 
which Lietleton faith is true, that the feoffement was the cauſe that he relinquiſhed his poſ- 
ſeſſion ; for otherwiſe he would not have done it. 

But admit that 4. de B. had departed for any other cauſe, yet if F. de G. enter and en- 
feoffe certaine barretors or extortioners, or any other with warrantie, this is a warrantic that 
commenceth by diſſciſin, for that the feoffement worketh a diſſeiſin. 


Sect. 702. 


HIS doth explaine that EM, / home aue Ls o. F a 
1 which hath beene ſaid 7 T : he 7 A , man 


before, And albeit Lins nul droit ad d'en- which hath no right 


uſeth the words (and in- frer en auters tene- to enter into other te- 
continently thereof make © a 
a feoffemegt) ; and that in Mente, entra en ne- nements, enter into the 


this caſe of L.ittl-ron the diſ. es les tenements, ef lame tenements, and 
ſeiſin and feoffement were jncontinent ent fait un incontinently make a 
made (quaſi uno tempore) ; . feoff Ne, 
yet if the difſeiſin were feoffement as auters feoffement therof to 
made = the intent to make per [577 fait ove gar- others by his deed 
a teofment with warrat rant ie, et deliver a eux with warranty, and de- 
9 . * . . . 
long after, this (as hath „ein, cel garrantie liver to them ſeiſin, this 


commence per dliſſei- warranty commence by 


fin 


Lib. 3. 

fin, pur ceo que le diſ- 
ſeifinet le feoffement fu- 
eront faits quaſi uno 
tempore. Et que ceo 
et ley, poies veier en 
un plee M. 1 1. Ed. 3. 


en un briefe de forme- 
don en le reverter. 


tleton did ; for Fitzherbert put 


CGARRANTY line- 
al eft, lou home 
ſeifie de terres en fee, 
+ jait feoffement per 
on fait a un auter, et 
oblige luy et ſes heires 
a garranty, et ad 1½ 
ſue et moruſt, et le 
garrantie diſcendijt 
a ſon iſſue, ceo eft li- 
neal garranty. Et la 
' cauſe pur ceo que 4 eft 
dit lineal garrantie, 
neſt pur ceo que le 
garranty diſcendiſt de 
le pier a ſon heire ; mes 
la cauſe eſt, pur ceo 
que fi nul tiel fait ove 
garranty fuiſſoit fait 
fer le pier, donque le 
droit de les tenements 
diſcenderoit al Beire, 
et I heire conveyeroit 
le diſcent de ¶ fon pier, 


C. 


tie, and title of the land. 


Of Warrantie. 


by diſſeiſin, becauſe 
the diſſeiſin and feoff- 
ment were made as it 
were at one time. And 
that this is law, you 
may ſee ina plee M. 11. 
E. 3. in a writ of Vor- 
medon in the reverter. 


Sect. 703. 
WARRANTY line- 


all is, where a man 
ſeiſed of lands in fee, 
maketh a feoffement by 


his deed to another, and 


bindes himſelfe and his 
heires to warrantie, and 
hath iſſue and die, and 
the warranty deſcend 
to his iſſue, that is a li- 
neal warranty. And the 
cauſe why this is called 
lineall warrantie, is not 
becauſe the warrantie 
deſcendeth from the fa- 
ther to his heire; but 
the cauſe is, for that if 
no ſuch deed with war- 
rantie had beene made 
by the father, then the 
right of the tenements 
ſhould deſcend to the 
heire, and the heire 
ſhould convey the diſ- 
cent from his father, 


&c. 
And alſo it is called lineall, 


Sect. 703. 


that commenceth by diſſeiſin. 

Mich. 11. E. z. 
This is miſtaken, and ſhould 
be [A] 31. E. 3. and ſo is the 
originall, which caſe you ſhall 
ſee in Maſter Fitz herbert's 
Abridgement, for there is no 
booke at large of that yeare, 
Hereby you may perceive that 
learned men looke not only to 
the caſes reported, but unto 
records, as you may fee Lin- 


this caſe in print long after, as elſewhere hath beenc ſhewed, 


GARRANTY lineal 


Sc. A warrantie Ii. 
neall is a covenant reall an- 
nexed to the land by him 
which cither was owner, or 
might have inherited the 
land, and from whom his 
heire lincall or collaterall 
might by poſſibilitie have 
claimed the land as heire 
from him that made the war- 
ranty ; whereof J. itil ton him- 
ſelte putteth divers caſes, 
which ſhall be explained in 
their proper places. And in 
this caſe put in this Section, 
Littleton (once for all) ſhew- 
cth, that the reaſon of the ex- 
ample here put, 1s becauſe if 
no ſuch alienation with war- 
rantie (for fo is Litileton to 
be intended) had beene made, 
the very lands had deſcended 
to the heire, ſo as the caſe be- 
ing put of lands in fee ſimple, 
the alienation without the 
warrantie had barred the 
heire. And note, that it is call- 
ed a lineall warrantie (1), not 
becauſe it muſt deſcend upon 
the lincall heire ; for be the 
heire lineall or collaterall, if 
by poflibility he might claime 
the land from him that made 
the warrantie, it is lineall ; 
having regard to the warran. 
in reſpect that the warrantie 


made by him that had no right oh pothbility of right to the land, is called collaterall, 
in regard that it is collaterall to the title ot the land. And it is alſo to be obſerved, that 
in all the caſes that L itileton hath put, or ſhall put, the lincall or collaterall warranty doth 
binde the heire ; and therefore the ſueceſfour ctaiming in another right, ſhall not be bound 
by the warrantie of any naturall anceſtour, For which cauſe [e] in a juris utrum brought by 
a parſon of a church, the collaterall warrantie of his anceſtour 13 no barre, for that he de- 
mandeth the land in the right of his church in his politike capacitie, and the warrantie de- 
ſcendeth on him in his naturall capacitie. [4] But ſome have holden, that if a parſon bring 
an aſſiſe, that a collaterall warranty ot his anceſtour ſhall binde him; and their reaſon is, for 


* M. 11.—anno xxxi. L. and M. ant Roh. 
%-, L. and M. and Rohl. a 


„T etadded L. and M. and Roh. 


that 


370 


[4] 31. E. 3. tit. Garr. 28. 


(1. Rep. 1.) 


(Poſt. 371. a. 355. a.) 


(3. Rep. 59.) 
35+. E. 3. Carr. 73. 


[c] 27. H. 6. Carr. 48. 


[4] 34. E. 3. Garr. 71. 


4 ces added L. and M. and Roh. 


— . . eg * CET : FS. 20 5 p * of þ- v6 249497 v , 
(1) As to the diſtinction between lineal and collateral warranty: By the definitions given in this place of lineal warrant v, t 


* . . . . ; * 5 3 bt 1 
appears to be diſtinguiſhed from collateral warranty chiefly by this circumſtance, that he on whom it deſcends might point 2. 
claimed the land as heir to him that mad 


9 


e the warranty, and whether he claims as heir lincal or as heir collateral, the warranty 15 


equally lincal. But he muſt claim as heir; for if an eſtate is limited to the ſons of any perſon ſuccellively in tail, and the eldeſt for 
aliens with warranty, and dies without 1iſTue, the ſecond ſon is heir at law to the eldeſt ſon : he does not however claim as heir, but 
as purchaſor, and therefore the warranty is collateral to him. So if an eſtate is limited to the father for life, and after his deccaic to 
his ſons ſucceſſively in tail, and the father aliens with warranty and dies, the warranty deſcends on his eldeſt ton and heir; but as 


he claims as purchaſor, not as heir, the warranty 1s collateral to him. 


But though he muſt claim as heir, it is not necellary he 


Mould make his title izzmediately as heir to him, (ſee Sect. 206.) neither is it neceflary he thould derive from him alone. Sec Sect. 


714.—An attempt will be made, note 2, Page 372, b. to explain the real diſtinction between lineal and collaterel warranty, 
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Lib. 3. Cap. 13. Of Warrantie. Sect. 704, 705. 


( 45- AM. 6. 6. E. g. 56. 


Pl. Com. 234- & 553» 554+ 


{8. Rep. 1. Ant. 19. b.) 


Vide $9. H. 6. Garr. 48, 
34 E. 3. Garr. 71. 


Vide Sect. 9511, 712. 
{Hob. 339- 9» Rep, 132 . b. 
Vaug. 379.) 


(8. Rep. 62.) 


that the aſſiſe is brought of his poſſeſſion and ſeiſin, and he ſhall recover the meane profits 
to his owne uſe : but ſeeing he is ſeiſed of the freehold, whereof the aſſiſe is brought in jure 
eccleſie, which is in another right than the Warrantie, it ſeemeth that it ſhould not be an 
barre in the aſſiſe. The like law is of a biſhop, archdeacon, deane, maſter of an hoſpitall, 
and the like, of their ſole poſſeſſions, and of the prebend, vicar, and the like. 


Et oblige luy et ſes heires. * King H. 3. gave a mannor to Edmund earle of 
Cornwall, and to the heires of his body, ſaving the poſſibilitie of reverter, and died: the 
earle, before the ſtatute of V. 2. cap. 1. de donis conditionalibus, by deed gave the ſaid man- 
nor to another in fee with warrantie in exchange for another mannor, and after the ſaid ſta- 
tute in the 28. yeare of E. 1. dieth without iſſue, leaving aſſets in fee ſimple ; which warran- 
tie and aſſets deſcended upon king E. 1. as coſin germaine and hrvire of the ſaid earle, viz, 
ſon and heire of king Henry the third, brother of Richard earle of Cornwall, father of the 
ſaid carle Edmund. And it was adjudged, that the king, as heire to the ſaid earle Edmund, 
was by the ſaid warrantie and aſſets barred of the poſlibilitie of reverter, which he had ex- 
pectant upon the ſaid gift, albeit the warrantie and aſſets deſcended upon the naturall body of 
king E. 1. as heire to a ſubject ; and king E. 1. claimed the ſaid mannor, as in his reverter x 
jure coronæ in the capacity of his body politike, in which right he was ſeiſed before the g ft. 
In this caſe, how by the death of the faid carle Edmund without iſſue, the king's title b 
reverter, and the warrantie and aſſets came together, and that the warrantie was colla'erall, 
yet the king ſhall not be barred without aſſets, as a ſubject ſhall be; and many other things 
are to be obſerved in this caſe, which the learned reader will obſerve. (1) 


Sect. 704, 705+ 
AR foit pier et fits, et le FOR if there be father and ſonne, 


fits purchaſe * terres en fee, ef and the ſonne purchaſe lands in 
le pier de ceo diſſeiſiſt fon fits, et fee, and the father of this diſſeiſeth 
+ aliena à un auter en fee per ſon his ſonne, and alieneth to another 
fait, et per meſme le fait obhge infee by his deed, and by the ſame 
luy et ſes heires a garranter deed binde him and his heires to 
meſines les tenements, Sc. et le warrant the ſame tenements, &c. 


pier moruſt ; ore eſt le fits barre and the father dieth; now is the ſon 


aver les dits tenements; car il barred to have the ſaid tenements; 
ne poit per aſcun ſuit, ne per au- for he cannot by any ſuit, nor by 
ter meane de la ley, aver meſmes other meane of law, have the fame 
les terres per cauſe del dit gar- lands by cauſe of the ſaid warran- 
rantie. Et ces eſt un collateral tie. And this is a collaterall war- 
garranty ; et uncore le garranty rantie; and yet the warrantie de- 
aiſcendiſt ynealment de le pier a ſcendeth lineally from the father 
le fits. to the ſonne. 


Sec. 705, 


MES pur ceo que ſi nul tie! PUT becauſe if no ſuch deed 
fait ove garrantie uſt eſtre with warrantie had beene 
fait, le fits en nul maner puiſſoit made, the ſonne in no manner 
conveyer le title que il ad a les could convey the title which hee 
tenements de ſon pier à luy, en- hath to thetenements from his fa- 
tant que ſon pier n'avoit aſcun ther unto him, inaſmuch as his fa- 
eftate 


* terres——tenements, L. and M. and Roh- I ceo added L. and M. and Roh. 


(1) The king was in this caſe barred of the poſſibility of reverter deſcending to him in jure coronæ, by warranty and aſſets from 
a ſubject deſcending on his body natural t for in all likelihood thoſe lands will deſcend to the _ to whom the crown will 


deſcend, and conſequently will be a good recompence for the loſs of the crown lands; but in the 
can have no benefit of what the predeceſſor has in his natural capacity. Hawk. Abr. 474+ 


of the parſon, bis ſucceſlor 


5 7 b N "Bp fy - | 
Lib. 3. Of Warrantie. Sect. 706. 371 
Nate en droit en les tenements; ther had no eſtate in right in the 

pur ceo tiel garrantie eff appel lands; wherefore ſuch warrantie 

collateral garrantie, entant que is called collaterall warrantie, in- 


celuy que fiſt le garrantie eft col- aſmuch as he that maketh the war- 
lateral a le title de les tenements: rantie is collaterall to the title of 
et ceo eft a tant a dire, que ceſtuy the tenements : and this is aſmuch 
a que te garrantie diſcendiſt, ne to ſay, as hee to whom the warran- 
puiſſoit a luy conveyer le title que tie deſcendeth, could not conve 
il ad de les tenements per my to him the title which hee hath in 
ceftuy que fiſt te garrantie, en the tenements by him that made 
cas que nul tiel garrantie ſuit the warrantie, in caſe that no ſuch 
fait. warrantie were made, 


ERE Littleton putteth an example, proving that it is not called lineall, becauſe it de- 5: E. 3. 14. 46. E. 3. 6. 
ſcendeth lincally from the father to the ſon ; for in this caſe the warrantie deſcendeth 19, H. 8. 12. 8. R. 2. Gar. 100. 

lincally, and yet is a collaterall warrantie. In this example you muſt intend that the diſ- Vid. Sect. 716. 

ſeiſin was not of intent to alien with warrantie to barre the ſonne ; but here the diſſeiſin 

being done to the ſonne, without any ſuch intent, the alienation afterwards with warrantie 

doth barre the ſonne ; becauſe that albeit the warrantie doth lineally deſcend, yet ſeeing the 

title is collaterall, that is, that the ſonne claimeth not the land as heire to his father, there- 

ſore in reſpect of the title it is a collaterall warrantic. And thus doth Littleton agree [e] with [ſe] 46. E. g. 6. 3. E. 3. 14 

the authoritie of our bookes. So as the diverſities do ſtand thus. Firſt, where the diſſeiſin 19. H. 8. 13. 

and feoffement are uno tempore, and where at ſeverall times. Secondly, where the diſſeiſin is 

with intent to alien with warrantie, and where the diſſeiſin is made without ſuch intent, and 

the alienation with warrantie afterwards made. 


Sect. 706. 
[7 EM, 1 fort giel, ALSO, if there bee ERE Litthion putteth 


on anexample where the ſon 
prer, et fits, et le grandfather „ Ta- mutt claime the land as heire 


aiel fort diſſeifie, en ther, and ſon, and the to his grandfather ; and yet 


, . . *.: becauſe hee cannot make ! H. 4. 33. 33. E. 3. Gar. 7g, 
gue poſſeſſion le Hier randfather is diſſeiſ- himſelfe heire to his grand- 


releas per ſon fait ove ed, in whoſe poſſeſſion father but by his father, it is 


garrantie, Sc. et mo- the father releaſeth by _— PEP 
* 


ruſt, et puis l aiel mo- his deed with warran- that the warrantic in this 


. ie. &c. and dieth. and caſe deſcended upon the ſon 
ruſt Ati le / by 90 _ y before the diſcent of the right, 


barre d aver les tene- after the grandfather hic happened by the death 


ments per le garran- dieth; now the ſon is id the 3 when 
. . * the right was. Jide Littleton 
tie del pier. Et ceo % barred to have the tene r and after in 
appel lineal garran- ments by the warranty this Chapter, Se&. 707. and 
tio, pur ceo que ji nul of the father. And this 74 5 8 
tiel garrantie ſuit, le is called a lineall war- Pier releaſe F 
fits ne puiſſait con- rantie, becauſe if no fon fait ove garrantie. 


worer fe droit de les ſuch warrantie were, (/] It ig to be knowen, that [/] 14-E. 3. Voucher 108. 
tenements a li, ne the fon could not con- 


monſtre coment il ejt vey the right of the te- 


upon everie conveyance of 16. E. 3. ibid. 87, 
lands, tenements, or here- 18. E. 3. ibid. 6. 10. E. g. 32. 


- 21.E. 3.27, 11. U. 4. 22. 
ditaments, as upon fincs, 44. E. 3. Coat. de va 22. 


a 3 . feoffments, gifts, &c. releaſes 19. H. 7. 1. 
beire al aicl 7 6% nements to him, NOT and confirmations made to the Vide Sect. 733. 738. 743. 
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Lib. 3. Cap. 13. 
tenant of the land, a war- 
rantie may bee made, albeit 
hee that makes the releaſe 
or confirmation, hath no 
right to the land, &c. ; but 


ood 
Pier. 


(Poſt. 38. 2.) 


Of Warrantie. 


per meane del 


Sec. 707. 


ſhew how hee is heire 
to the grandfather but 
by means of the father. 


fome doe hold, that by releaſe-or confirmation, where there is no eſtate created, or tranſ- 
mutation of poſſeſſion, a warrantie cannot be made to the ailignee, 


Sect. 707. 


TEM. fi home ad iſſue deux 
fits et eft diſſeifie, et Jeigne fits 
releſſa al diſſeiſor per fon fait ove 
garranty, &c. et moruſt ſans iſſue, 
et apres ceo le pier moruſt, ceo eff 
un lineall garrantie al puiſne 
fits, pur ceo que coment que Feigne 
fits moruſt en la vie le pier, un- 
core pur ceo que per palſibilitie 
il puiſſoit eftre, que il puiſſoit con- 
veier à luy le title del terre per ſon 
eigne frere, fi nul tiel garrantie 
Fuiſſoit. Car il puiſſoit ejtre, que 
apres la mort le pier Feigne frere 
entroit en les tenements et mo- 
ruſt ſans iſſue, et donque le puiſne 
fits conveyera a luy le title per 
Fergne * fits. Mes en tiel cas, ſi le 
puiſne fits relefſe ove garrantie 
a le difſerfor, et moruſt jans iſſue, 
ceo eft un collateral garrantie 
al eigne | fits, pur ceo que de tiel 
terre que uit al pier, l'eigne per 
nul falſibilitie poit conveyer a 
luy le tithe per meane de le puiſne 
+ fits. 


35. E. 3. Gar. 73. 11. H. 4 37. 
(1. Rep. 66.) 


ALSO, if a man hath iſſue two 

ſonnes and is diſſeiſed, and 
the eldeſt ſonne releaſe to the diſ- 
ſeiſor by his deed with warrantie, 


Kc. and dies without iffue, and af- 


terwards the father dieth, this is a 
lineall warrantie to the younger 
ſonne, becauſe albeit the eldeſt 
ſonne died in the life of the father, 
yet by poſſibilitie it might have 
beene, that hee might convey to 
him the title of the land by his 
elder brother, if no ſuch warrantie 
had beene. For it might bee, that 
after the death of the father the el- 
der brother entred into the tene- 
ments and died without iſſue, and 
then the yonger ſonne ſhall convey 
to him the title by the elder ſon. 
But in this caſe, if the youngerſonne 
releaſeth with warrantie to the 
diſſeiſor, and dieth without iſſue, 
this is a collaterall warrantie to the 
elder ſon, becauſe that of ſuch land 
as was the father's, the elder by no 
poſlibilitie can convey to him the 
title by meanes of the younger ſon. 


HERE Littleton putteth an example, where the heire that is to be barred by the warrantic, 
is not to make his diſcent by him that made the warrantie, as in the caſe before; and 


yet becauſe by poſlibilitic he might have claimed by the eldeſt ſonne, if he had ſurvived the 
father, and died without iflue, and fo the younger brother might by pollibilitie have beene 
heire to him, the warrantie is hneall. 

And here it is to be noted, that the warrantie of ti e eldeſt ſonne deſcended before the right 
deſcended ; whereof more ſhall be ſaid hereafter, Set. 741.; and the opinion of Littleton in this 


caſe is ho'den for law, againſt the opinions in 35. E. 3. Gar. 73. 


9. E. 3. 16. 38. E. 3. 21. Mes en tel caſe 4e puijne fits releaſe oe garrantie, Se. 8 
46. E. 3. 26. 8. R. 2. Gar. 101. in this caſe is collaterall to the eldeſt ſonne, and to the iflucs o his bodie; but if the eldeſt 

ſonne dieth without iſſue of his bodie, then the warrantie is lineall to the iſſues of the bodie 
(u. Roll. Abr. 773.) of the youngeſt: and ſo the warrantic that was cul:aterall to ſome perton-, may become li- 
ucull to others. 


Cect. 


* ft: not in L. and M. nor Roh. FT F:. not in J.. and M. ner Rok. 1 A 


Vit not in IL. and M. nor Rah. 


Lib. 3. 


ITEM, i tenant 
en le taile ad if- 
ſue trois fits, et diſ- 
continue le taile en 
fee, et le mulnes fits 
releſſa per ſon fait al 
diſcontinuee, et ob- 
lige luy et ſes heires a 
garrantie, Sc. et puis 
le tenant en le taile 
moruſt, et le mulnes 
fits moruſft ſans if- 
fue, ore eigne fits eft 
barre d 'averaſcun re- 
coverie per briefe de 
formedon, pur ceo 
gue le garrantie del 
mulnes frere eft col- 
lateral a luy, entant 
que il ne poit per nul 
manner conMer a 
luy per force del taile 
aſcun diſcent per le 
mulnes, et pur ceo eſt 
un collateral garran- 
tie. Mes en ceſt cas 
fs eine fits devie 
fans 1{ſue, ore le puiſte 
rere poit bien aver 
un briefe de formdon 
en le dijcender, et re- 
covera meſme le terre, 
pur ceo que le gar- 
rantie del mulnes eff 
lineal al fits puiſue, 
pur ceo que il puiſſoit 
ere que per palſibili- 
tie le muines puiſjoct 
eftre ſciſie per jorce del 
taile apres la mort 
Jon eigne frere, et 


Of Warrantie. 


Sect. 708 . 


ALSO, if tenaunt 

in taile hath iſſue 
three ſonnes, and diſ- 
continue the tayle in 
fee, and the middle ſon 
releaſe by his deed to 
the diſcontinuee, and 
binde him and his 
heires to warrantie,&c. 
and after the tenant in 
taile dieth, and the 
middle ſon dieth with- 
out iſſue, now theeldeſt 
ſonne is barred to have 
any recoverie by writ 
of formedon, becauſe 
the warrantie of the 
middle brother is col- 
laterall to him, inaſ- 
much as hee can by no 
meanes convey to him 
by force of the tayle 
any diſcent by the 
middle, and therefore 
this js a collateral war- 
rantie. But in this caſe 
if the eldeſt ſonne die 
without iſſue, now the 
youngeſt brother may 
well have a writ of 


formdoa in the diſcen- 


der, and ſhall recover 
the ſame land, becauſe 
the warrantie of the 
middle is lineall to the 
voungeſt fon, for that 
it might bee that by 
poſſibilitie the middle 
might bee ſeiſed by 
force of the taile aſter 


the death of his eldeſt 


EREBY it alſo ap- 

1 peareth, that a war- 
rantie that is collaterall in 
re ſpect of ſome perſons, may 
afterwards become lincall in 
reſpect of others. Where- 
upon it followeth, “ that a 
collateral warrantie doth not 
give a right, but bindeth 
only a right ſo long as the 
ſame continueth : but if the 
collaterall warrantie be de- 
termined, removed, or de- 
feated, the right is revived. 
[f] And yet in an aſſiſe, the 
rr hath made his title 

y a collateral warrantie, 


Barre is a word com- 
mon aſwell to the Engliſh 
as to the French, of which 
commeth the nowne, a bar, 
barra. It ſignifieth legally 
a deſtruction {or ever, or tak- 
ing away for a time of the 
action of him that right hath, 
And Barra is an Italian word, 
and ſignifieth barre, as we 
uſe it; and it is called a plea 
in barre, when ſuch a barre 
is pleaded, Here Lillleton 
pu:teth an example of a barre 
of an eſtate taile by a collate- 
rall warranty. It is to be ob- 
ſerved, that in ſome caſes 
an eſtate taile may be barred 
by ſome acts of parliament 
made fince L!!/leton wrote; 
and in ſome caſes an eſtate 
taile cannot be barred, which 
might when Littleton wrote 
have been barred. For exam- 
ple, if tenant in tayle levie 
a fin with proclamations ac- 
cording to the ſtatute, this is 
a barre to the eſtate taile, 
but not to him in reverſion 
or remaind r, if hee mak: th 
his claimc, or purſuc his ac- 
tion within five yeares after 
the {tate taile ſpent. 

[4] If a gift be made to the 
eldeſt ſonne, and to the heires 
of his budie, tae remund:r to 
the {father and to the heire of 
his bod1-, the father dieth, the 
eldeſt ſonne levieth a fins 
with p oclamati 1s, and dieth 
without iffue ; this hall barre 


Sect. 708, 


372 


(Dr. and Stud. 153. b.) 


8. R. 2. Garr. 101. 

[*] 43- AM. 44 24. H. 8. tit. 
Taile Br. 7. H. 5, 6. tit. Aff. 359. 
34- E. 3. Droit. 29. 19. H. 6.59. 
21. H. 7. 40. 5. H. 7. 29, 

3+ H. 7.9 b. 


16. Aſſ. p. 16. 27. Al. 74. 
V1 AM. 30. 43- ANN. 8. 
14. H. 4. 13. 19. H. b. 60. 


(Doc. Plac. 54.) 
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(Dr. and Stud. 56, a.) 


4. H. 7. c. 24. & 32. H. 8. c. 36. 


(10. Rep. 43.) 


[5] Dalifon 2. Fl. & 5. El. Vide 
lib, 3-!0!. 84+ le caſe de Fincs, 


(2. Leon. 26 


Fee e. PF; 2, to the king in fee, and ail this appeare of record; this ' good provifion within the fta- 


Fee 2 


2, f A is ot no remainder of continuance, as It ought to be, as it appeareth by the preamble ; and 


7 (3) Nota, 34 II. 8. is not of force in Ireland, therefore the kunwilcdoe of the common law in theſe points is receſury ere. 
th, 
41r/ 


VTLS Ot Sc. io queen Elis. And nmw whether this gute is A. was a gift in tail ex proviſione from ths aucen, within the Ratute of 34 H. . 


Lib. 3. Cap. 13. Of Warrantie. Sect. 708. 


the ſecond ſonne, for the e / re brother and th 
remainder deſcended to the dongu le P uiſne fi re , en 


Ideſt. puiſſoit conveyer ſon the youngeſt brother 
nr Aer in tile 7 title de diſcent per le might convey his title 
Plowd. 374+ 3. 3736. 4+ ened, or nave a right ot ac- ef | : 
Cro. Fl. 896. Noy 46. tion, and the — of the mulnes, of diſcent by the mid+ 
Dyer, g- b. 133 *:) land levie a fine with pro- dle brother. 

clamations, and five yeares paſſe, the right of the eſtate taile is barred: | 
17) 26. H. 8. cap. 13- [4] If tenant in taile in poſſeſſion, or that bath a right of entrie, bee attainted of high. 
33 11 8. cap. 20. 5. E. 6. c. 11. treuſon, the eſtate taile is barred, and the land is forfeited to the king; and none of theſe 
Stant, Fl. Coton. 18, were barred when Lietleton wrote, A lineall warrantie and aſſets was a barre to the eſtate 


taile when Littleton wrote; whereof more ſhall be ſaid hereafter, 

J 12. E. 4. 19. Taltafurn's caſe. le] A common recoyerie with a voucher over, and a judgement to recover in value, was 
[ | Vide devant Set, 6 10, a barre of the eſtate taile when Littleton wrote. [d] And of common recoveries there bee two 
id, Lib. g. lol. 3. Cuppledick's ſorts, viz. ore with a ſingle voucher, and another with a double voucher, and that is more 
calc, & fol. 94. 97. 106. common and more ſafe : there may be more vouchers over. 
1 4 _ wy hog pap (+2 If the king had made a gift in taile, and the donee had ſuffered a common recoverie, 
Lib. 6. fol. 41, 42- $35:a-this ſhould have barred the eſtate taile in Zittleton's time, but not the reverſion or remainder 
Lib, 10. fol. 37» Marie Porting- in the king. And fo if ſuch a donee had evied a fine with proclamations after the ſtatute of 
a cb. 4+ H. 7. this had barred the eſtate taile, although the reverſion was in the king. (1) [/] Bur 
(Ante 938-8.) lince Litt/eton wrote, a common recoverie had againſt tenant in taile of the king's gift, or 
(e] go 3 — N . ſuch a fine levied by him, the reverſion continuing in the crowne, is no barre to the eſtate 
Dier a6. ©. _— taile by the ſtatute of 34. H. 8. (2) And where the words of the ſtatute be (whereof the re. 
[/] 34: H. 8. cap 20» verſion or remainder at the time of ſuch recoverie had, ſhall be in the king) theſe ten things 
are to be obierved upon the conſtruction of that act. (3) 
Firit, that the eſtate taile muſt bee created by a king, and not by any ſubject, albcit the 
king be his heireto the reverſion; Tor the preamble Tpeakes of gifts made to Tubjedts, and 
none can have ſubjects but the king. And alſo in the preamble it is ſaid (for ſervice done to 
the kings of the realme) and the body of the act referreth to the preamble. [g] And there- 


[4] Trin. 23. Eliz. inter Dively fore if che duke of Lancaſter had made a gift in taile, and the reverſion deſcended to the 


& Aſhton icſolved in the Court 


of Wards. king, yet was not that eſtate taile reſtrained by that ſtatute ; and fo of the like. 
Lib. 2. ol. 13. & 16. in Wiſe-g Secondly, if the king grant over the reverſion, then a recoverie ſuffercd will barre the 
man's calc. ſt te taile, becauſe the king had no reverſion at the time of the recoverie. 


Thirdly, if the king make a gift in taile, the remainder in taile, or grant the reverſion in 

Lib. 8. fol. 7, 78. the Lord taile, keeping the reverſion in the crowne, a recoverie againſt tenant in taile in poſſeſſion 

(4. Kal : o ſhall - 0 Ho the eſtate taile in poſſeſſion by the expreſſe purvie of the ſtatute, nor by 

Ra no conſequence the ſtate in remainder or reve; ſion; fot that the revertion or remainder cannot 

be barred, but where the eſlate taile in poſſeſſion is barred. 

Fourthly, if a ſubj:& make a gift in taile, the remainder to the king in fee, albeit the 
words of the ſtatute be, (whereof the reverſion er remainder of the fame, &c.) yet ſcein 

the eſtate in taile was not created by a king, as hath beene ſaid, the eſtate taild may bee 


— — . —— —— ů ů — 


Lib. 2. fol. 15, 16. Wiſeman's 
coſe. Lib. 2. lol. 52. Cholinleye's 
Cale. 


l common recoverie, 
(Mo. 118. 195. 2. Rep. 13. b. ifthly, if Prince Heurie, ſonne of Henrie the Seventh, had made a gift in taile, the re- 
2. C10. 430 mainder to Henrie the Seventh in fee, which remai der by the death of Henri the Scventh 

had deſcended to Henrie the Eighth, fo as he had the remainder by diſcent; yet might tenant 

in taile, for the cauſe aforcſaid, barre the eſtate taile by a common recoverie, 
Lib. 2. fol. 16. Wiſeman's caſe. Sixthly, the word (remainder) in the ſtatute is no vaine word; for the words of the 
preaw ble be, the king hath given or granted, or otherwiſe provided to his ſervants and 
ſubjects. Ihe word (reverſion) in the body of the act hath reference to theſe words (given 
or granted); and (remainder) hath reference to theſe words (otherwiſe provided.) As if the 
king in conſideration o money, or of aſſurance of land, or for other conſideration by way 
of provilicn, procure a ſubjett by deed indented and inrolled, to make a giſt in taile to one of 
his ſervants and ſubjects for recompence of ſervice, or other conſideration, the remainder 


2 tie, and the tenant in taile cannot by a common rec.,verie barre the eſtate taille. So it is, 
if the remainder be limited to the king in taile; but if the remainder bee limited to the king 
for yeares, or for life, that is no ſuch remainder as it is intended by the ſtatute, becauſe it 


it ought to have ſome aſhnitie with a reverſion, wherewith it is joyned. 
Seventhly, where a common recoverie cannot barre the ſtate taille by force of the faid ſta- 
tute, there a fine levied in fee, in taile, for lives, or yeares, with proclamations according to 
the ſtatutes, ſhall not barre the ſtate taile, or the 1tiuve in _taile, where the reverſion or 15 
mainder 


„„ 


. 20-wvas the queftion betꝛveen E. heir of the Lody of A. and F. who clatmed by the fine levied Ly the father of the farid E. whoſe 
davohler be bad married ; and it was held by Berk! "py that is was not, 1fh, becanſe the grant of the re wein to C. expreſſes no intent 

| of the queen Io Create on eftate tail to "IF 2% 20 1 the eftate tail of B. was docked by tlie recoVery, tn upon tie fine lewird C. 
rendered the tail to A. he might have rendered the fee fimple if he had willed; and he was the donor of the tute tail, not the guten, 
except of the reverfiun afterwards recanveyid: 3d, this reverſion reconVoyed Wwas nat in the queen fe orig inal rever/ions but a n'W 
reverficn expettant upon the ta: of A. (for tlie former tail æuas dncked) wherefore A. cannot bar the rex rjcon in the Gueeny but he may 
bar ws wwn iffſue notwiliflanding 34 I. 8. 40%, becauſe altly' gift in tail by a ſul ect may be a proviſion of the king within i. Hue 
tult, uc rtheleſs the intent Huld uppear, which is not the Caſe Eves Halts made two « ueflions. I. What hail be ford a pr owvifron bf 
the Ring ewillin this flalute, and this is queſtion of law. II. ¶ Hether this Ma aid to Ne a provfion, which is matter of fate 
To the ut it feems, that if the queen be merely infirumental in precuring an eflate tail to be ſeltled, Lui t the eftate itſelf dons not 
procred erluer from the charge, or from the bounty of the crown as a reward for ſervice, it is no provificu evithin this flaticte ; and theres 

| fore it is tobe freny if tn this cafe the entail was upon Contr ut betqveen ſubje8 i Hd, and if the queen were Mey infirumguld 
toperfett the eonvezance and {ave her own reverſion e ſerondqgue ſions ed ones fad. T5 The Jocond, that 17s 1s ut 
Such reer Tear mee froſumplions. in. Nothing avpears of record that ſuch proviſion was in , wich by Coke ts here hicld 
to be necefary (hut Hues doubted hereof.) 2d, No land, money, or other confederation, moved the queen to procure B. to grant thts efiate 
tail ta A. 3d, It lies not appear that the queen tab nidtice of any ſervice done by A. or of any favour intcnded by her i him. 4th, if the 
qUOen had intended « provifion within the tate ſtr might hawe cauſed C. te convey the fee /imple firſt to herſ tf, and then have groan ted 
to A. in tail. «th, It it was intended that A. Heuld hate an entail, which/hould not be a prowſion witli ihr ſlutule, 9 oue can cn. 
any vi/ier way thuntius t edi it. Gi Itappeurs that As was to purchaſe, aud that the queen /uultnat be prejtidieed, nor any other per] on 

e quy/lic 


Lib. 3. Of Warrantie. Sect. 709. 3573 


mainder is in the king, as is aforeſaid, by reaſon of theſe words in the ſaid act (the ſaid reco- 3 

very, or any other thing or things hereafter to be had, done, or ſuffered by or againſt any So reſolved Paſch. 31. Elis. 

ſach tenant in taile to the contrary notwithſtanding), which words include a fine levied by Rot. 1645. in Notley's caſe in 

ſach a donee, and reſtraineth the ſame. Communi Banco. 

Eighthly, but where a common recovery ſhall barre the eſtate taile, notwithſtanding that (8. Rep. 77.) 

ſtatute, there a fine with proclamations ſhall barre the ſame alſo. | 
Ninthly, where the ſaid latter words of the ſtatute be (had, done, or ſuffered by or againſt (3- Cro. 430. Cro. Fliz. 595. 

any ſuch tenant in taile), the ſenſe and conſtruction is, where tenant in taile is partie or privie Sid. 166. 4. Leon, 40, Moor 467.) 

to the act, be it by doing or ſuffering that which ſhould worke the barre, and not by meere 

permiſſion, he being a ſtranger to the act. (1) 

As if tenant in tayle of the gift of the king, the reverſion to the king expectant, is diſſeiſed, So holden Trin. gg. Eliz. 

and the diſſeiſor levie a fine, and five yeares paſſe, this ſhall barre the eſtate raile (2): and ſo Rot. 1914 inter Stratford & Do- 

if a po anceſtour of the donee releaſe with warrantie, and the donee ſuffer the in Communi Banco. 

warrantie to deſcend without any entry made in the life of the anceſtour, this ſhall binde 

the tenant in tayle, becauſe he is not party or privie to any act, either done or ſuffered by or (Hob. 338. 2. Roll. Abr. 773.) 

againſt him, 

S Tenthly, albeit the preamble of the ſtatute extend onely to gifts in taile made by the 

kings of England before the act (viz. hath given and granted, &c.), and the body ef the act 

referreth to the preamble (viz. that no ſuch feined recovery hereafter to be had againſt ſuch 

tenant in taile), ſo as this word (ſuch) may ſeeme to couple the body and the preamble to- 

gether; yet in this caſe (ſuch) ſhall be takengſor ſuch in equall miſchiefe, or in like caſe ; 

and by divers parts of the act it appeareth, that the makers of the act intended to extend it to 

future gifts; and fo is the law taken at this day without queſtion, 

A recovery in a writ of right againſt tenant in taile without a voucher, is no barre of any 39. E. 3- Judgement. 252. 

gift in talc. 3- H. 6. 55- 10. H. 6. 5. 

If tenant in taile the remainder over in fee ceſſe, and the lord recover in a ceſuvit, this et _ * * 3 . 

ſhall not barre the eſtate taile, for the iſſue ſhall recover in a f rmedon ; neither were cither of gg, E. 3. fy . NTA 

theſe barres when Liſtleton wrote, But let us now heare Lifileton. a NY 
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| F- if enan! LSO if tenant in HE reaſon wherefore the P. Com. fol. 307. 2. in Sha - 
I TE M, 1 2 A b warrantie of the uncle rington's caſe. 


en taile diſcon- taile diſcontinue the ng no right to the land 2 
tinua le taile, et tale, and hath iſſue entailed ſhall barre the iffue (2 Roll. Abr. 748.) 


LS = x 


ad iſſue et devy, et 
Puncle del ifſue re- 
lefſa al diſcontinuee 
ove garrantie, &c. et 
moruſt ſans iſſue, ceo 
eft collateral gar- 
ranty al iſſue en taile, 
pur ceo que le gar- 
rantie diſcendift ſur 
[iſſue, le quel ne poit 
ſey conveyer a le taile 
per meane de ſon 
uncle. 


and dieth, and the un- tayle is, for that the law (Poſt. 374. b.) 


ele of the ĩſſue releaſe to 
the diſcontinuee with 
warrantie, &c. and 
dieth without iffue, 
this is a collaterall 
warranty to the iſſue 
in tayle, becauſe the 
warranty deſcendeth 
upon the iſſue, that 
cannot convey him- 


ſelfe to the entayle by 


meanes of his uncle. 


preſumeth that the uncle 

would not unnaturally diſ- 

herit his lawfull heire, being 

of his owne bloud, 'of that 

right which the uncle never 

had, but came to the heire by 

another meane, unleſſe hee 

would leave him greater ad- 
vancement. Nemo præſumitur (3. Rep. g9.) 
alienam poſteritatem ſue præ- 

tuliſſe. And in this caſe the 

law will admit no prooſe 

againſt that which the law 
preſumeth. And fo it is of (Ante 6. b.) 
all other collaterall warran- 

ties ; for no man is preſumed 

to doe any thing againſt na- 

ture, 


] And the like holdeth in ſome other caſes : as if a rent be bchinde for twentie yeares, I] 11. H. 4. 35. 10. tlie: 
and the lord make an acquittance for the laſt that is due, all the reſt are preſumed to be paid; ON 271. 
and the law will admit no proofe againſtthis preſumption (3). CI] So if a man be within the foure [1] 7. H. 4. 9. 

ſeas, and his wife hath a childe, the law preſumeth that it is the childe of the huſband ; and} 

againſt this preſumption the law will admit no proofe. (4) 


Lu] If a man that is innocent be accuſed of felony, and for feare flieth for the ſame, al- ſm] 3. E. g. Corone Stanf, 
beit | | 


(1) 11. Car. Cro. obiter in Wyat's coſe, tenant in tail, reverſion in the king, is difſeiſed, entry of the iſſue is barred ; wich perhaps 
is ſo here, becauſe in both caſes the tail is nut barred.—Lord Nott, MSS. | 

(2) Cro. Car. 430. Jones cited the caſe according to the report in this place; but it ſeems he was miſled dy this book, See the 
note immediately tollowing.—1t ſeems to ſome-b#hat the caſe of Stratford and Dover above quoted is not law ; for in 2. Rep. it. Magd. 
Coll. caſe, it is adjudged, that the fine does not bar the college, not being parties, Lecarſe the 13 lig. makes void all adds which it ſuffers, 
anc ſuch ſufferance extends to the ad in which they are not parties, by fir Orl. B, And fir F. Moore 467. reports the ſame caſe : and 
there by Walmiley it is ſaid, that this iſſue is only bound in the time the fine is levied, but no other ifſue, and this by 34 H. S.; hence 
it ſcems, that fir F. Moore or lord Coke have miſreported the caſe, for they are contrary tn cach other. Note, Mr. Palmer 7 Hen. 
Finch, afterwards lord Nolting/.am and chancellor, that he attended Walter chief-baron upon a reference, and that Malter denicd the 
above caſe, and ſaid, thai the roll was contra, and the judgment there contra to this report, and that he and Palmer went t9 the houſe 
of lrd Coke, then living, and fhewed him the rol! contra i his report in this place, aud that he acknowledged it, and ſaid, that he truſted 
to ſerjeant Bridgman's report : whence it appears, that fir F. Moore's report is the deter, and there he reports it to have been, 39. Eliz. 
RC. 1914—Lord Nott. MSS. 

(z) This is to he underſtood of an acquittance under hand and ſeal, which is an cftoppel!; for if it be not under ſeal, the law will 
aduiit of proof to the contrary : but an avowry for the laſt day's rent is no diſcharge for the former ; for by the avowry the avowant 
ſays ſo much is due, but diſcharges nothing, no other rent being mentioned in the avowry, but that for which he acknowledges the 
taking the goods. See 1. Sid. 44+ 1. RN ah 1. Saund, 285, 286. Lutw. 1173- Note to the 11th edition. 

(4) But tice ant. 26. a. note 2. K. 4 62 ar Os ot WFP; 8 | 


* * 
— — 


which is effeded.—Nota, At the common latu, if the ling grant lands in fee ſini li conditional, it was dend ted if donce poſt prolem ſuſcita- 
tam 12/4 have aliened to bar tus iſſue, Riley 438. ſupra 19. C. but clearly not to bar pofjibility of reverter in the king ; no, not though the 
alienation were with warranty collateral, unlrſs aſſets deſcended to the king. Ante 19. C. 8 370. in margine. Sed unde alteration 
d /hον wwarriuty or aſſets bars ſubjet donor, 4 H. 6: Rot. Parl. n. 51. Commons petition that ſeeffees who buy lands of the king, 
tenant in tail may ce them againſl the king. Reſp. de roy s' aviſera.— Note alſo, after Weftm. 2. and before 34 H. 8. recovery or 
Fine barred ie tail of pitt by the kings not the reverſion to the king ; ſo that by the wiſclom of the common law, where the king raiſed 
the family, a kind of perpetuity wvas intended; for every man evas &'ſcouraged to purchaſe from the once, for no att of his could bar 


Jo, upon the diſſolution of monaſteries, the crown havirg much land to beſtæv, began now to provide by 24 Hen. 8. that no alienation 
mould bar the entail; for there needed nu law for the reverſion, and no «ther way could preſerve the memory, ©: 2 and yet this ts 
often eluded by a temporary grant of the reverſi.n by the king, and a reconveyance, S. lord Nett. NIS8. | 


9 1 


: the king's reverſion or poſſibility of reverter, eviich was a good way to preſerve the memory of the king's bounty. When this would nt 
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Lib. 3. Cap. 13. Of Warrantie. Sect, 710. 


beit he judicially acquitteth himſelfe of the felonie, yet if it be found that he fled for the fe. 
lonie, he ſhall, notwithſtanding his innocencie, forteit all his goods and chattels, debts and 
duties ; for as to the forfeiture of them, the law will admit no proofe againſt the preſump. 


Brafton lib. 1. cap. 9- tion in law grounded upon his flight: and ſo in many other caſes. But yet the generall rule 
is, Qudd flabitur preſumptioni donec probetur in contrarium ; but, as you lee, it hath many ex. 
ceptions. 

[n] Rot. Parliament 30. E. 3. Tit [t hath beene attempted in parliament, that a ſtatute might be made, that no man 

num. 77. ſhould be barred by a warrantie collaterall, but where aſſets deſcend from the ſame anceſtor (1); 


but it never tooke effect, for that it ſhould weaken common aſſurances. (2) 


Sect. 710. 


AD Iſie deux TT EM, / le tenant ALSO, if the tenant in 
5. F. 2 Cort. 78. Lib. 8. fol. gi. files. If huſband en tayle ad iſſue tayle hath ifſue two 


5 m's cafe. and wife, tenants in eſ- deux files ef moruſt, et daughters and dieth, and 
peciall tayle, have iſſue 


a daughter, and the wife Peigneentra en le enti- the elder entreth into 
die, rhe huſband by a ſe- erty, etent fait un fegſße- the whole, and thereof 


ther od oeh 12 g., ment en fee ov garran- maketh a feoffement in 


continueth in fee and Fie, Sc. et puts Fergne fee with warrantie, &c. 


dieth, a collaterall anceſ- ” ang iſſue: and after he 
tor of the daughters re- file _ Jo < - i K. t elder 


(10. Rep. 93.) lenſcth tothe difcontinuee en ceſt cas le puiſue file daughter dieth without 


with warranty and dieth, eff barre quant al un iſſue; in this caſe the 
the warrantie deſcendeth 


upon both daughters, yet mote, ef quant al aul younger daughter 18 bar- 
the iſſue in taile ſhall fer moitie el n eſt pas red as to the one moitie, 


bee barred of the whole ; harre. Car quant a la and as to the other moi- 
for in judgement. of 


(Ame 367. b.) law the chtire warrantie oiltie que afiert a le tie ſhee is not barred. For 
(2. C0. 217, 248.) ed upon both of pine file, el eft barre, as tothe moity which be- 
iem. : 


fur ceo que quant a longeth to the younger 

Et Peigne enter cel * part el ne poit con- daughter, ſhee is barred, 

en | entiertie, et ent veyer le diſcent per my becauſe as to this part 
Jait un jeoffement, le maine de ſon eigne ſhee cannot convey the 
Sc. Here it is to bee ſoer, et pur Ceo quant diſcent by meanes of her 


underſtood, that when | a 
one coparcener doth ge- a cel Motte, ceo Q elder ſiſter, and there- 


(Ant. 189. 3. 243. b.) nerally enter into the n Collateral garrantie. fore as to this moitie, 
See betete in the Chapter of wavle, this doth not de- , 18 1 
F ak ot e eee Mes quant al auter this is a collaterall war- 


ſcendeth by the law to invify, gue affiert a ſon rantie. But as to the 

* ther, —_— ſuce eigne ſoer, le garran- other moitie, which be- 

fe Ae ku ſibe whoke, and dab che tie n'eſt pas barre a le longeth to her elder ſiſ- 

:. [profits of thewhole; for purſne ſoer, pur ceo que ter, the warrantie 1s no 

iber ſhall deveſt the fee. e poit conveyer fon di- bar to the younger ſiſter, 
Fe 41745947 hold in law of the other . ro 

F447 5 C4..\parcener. ſcent quant a cel moitie becauſe ſhe may convey 


ii, nm, Otherwiſe it is after ö l 
| ue offiert a ſon eigne her dilcent as to that 
—7 5 45 | LE the parceners be actually 7 oY * 5 


er. Shs e. ſeiſed, che taking of the J0er Per meſme le eigne moitie which belongeth 


„ A Sau Ha 


e whote pats by foer, 1/jint quant a ceſt to her elder ſiſter by the 
lime made by the one, „ . 
nn OE; ot iert al fame elder fifter, fo as 


A few © #** : of potiction without an eigne ſoer , le 8arrautt- to this moitie which be- 
. nl . 2. re : 
Hate i 2 + Alle, 
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(i) However HR ee 1227 days; for by 4 Ann. cap. 16. ſect. 21. all warranties fince the firſt day of Trinity Term, 


anno dom. 1795, bv any tenants for lite, of any lands, tenements, or hereditaments, coming or deſcending to any perſon in reverſion or 
remainder, are void and of no eflect; and all collateral warranties made fince then of any lands, tenements or hereditaments, by any an- 
ceſſor who had no eſtate of inheritance in poſſeſſion, the ſame is void againſt the heir. Nute to the 11th edition. 

(2) "The reader will recollect, that, previouſly to the ſtatute de dont, all eſtates were hel cither in fee ſimple, in fee ſimple condi- 
tional, for life, or for years ; and that eſtateg tail, in the light in which we now conſider them, had not then an exiſtence. If a perſon 
ſeiſcd in fee imple aliencd his eftare, the al ienation was certainly binding both upon his hineal and his collateral heirs ; his warranty 
therefore had effect fo far as it entitled the alicnec to vouch the heir of the warrantor, and, in caſe of eviction, to claim a recompence 
from him, if any real affets deſcended upon him from the aneeſtor; but with reſpect to the repelling or rebutting of the claim of the 
heir to the eſtate itſelf, as the alienations of tenant in fee ſunple bound the heirs as effectually without the warranty as with it, the 
warranty, in that retpect, could have no operation.—As to the warranties of perſons ſeiſed of eftares held in fee ſimple conditional, it 
has been obſerved before, p. 326. b. note 1, that rhe condition from which that eſtate took its appellation did not ſuſpend the fee from 
veſting in the donce immediately by the gift; and therefore if he aliened before he had iffue, it not only was no forfeiture, but if after- 
wards he had iftue, it was a bar to them, Hence the warranty of atcnant in fee ſimple conditional had the fame effect with reſpect to 
his iiſue, as the warranty of tenant in tail in fee imple had upon thoſe who claimed from him; that is, with aſſets, it entitled the war- 
rantee to vouch the lucas heirs at jaw of the anceſtor; but in other reſpetts it had no operation, as the iſſue was bound by the alienation of 
the anceſtor, as eflcctually without warranty, as with it. With retpect to the donor or reverſioner, the alicnations of tenant in fee ſimple 
conditional could not be Linding on him without afſets, becauſe he claimed to be in by title paramount.—As to the alienations of te- 
nant for liſe or fir years: in mott cafes they muſt have been void, as commencing by diſſeiſin. In thoſe caſes where they were not void 
upon that account, it is to be obſerved, that before the ature of utes an eſtate of freehold could not be created without livery of ſeiſin; 
and that as the livery of feifin of tenant for life or for years was a forfciture of the eftate, the reverſioner or remainder-man might 
enter umediately for the fortciture 3 but if he did not enter during the life of the perſon aliening, the warranty eft-pped him 
from entering; afterwards, The reader will tecollect, that if a ditte;for, abator, or intrudor, died in the poſſeſſion of the eſtate, 
his heirs ſo far acquired a prefumptive title to the eſtate, that the difſeiſce could no longer reſtore his poflellion by entry, but was re- 
duced to his action. By anulogy to this reaſoning, and a rations] extention of the principles on which it was founded, the law ſup- 
poſed that the remainder-man or reverhoner would have entered for the forfeiture of the tenant for life or years, if an equivalent were 
not given him: it was therefore preſumed, that if he did not enter during the life of ſuch particular tenant, he had received from 
him an equivalent ; and this pretumption being admitted, he could hot afterwards, with any colour of juſtice, be allowed to claim the 
eſtate itſelf. Such were the effects and operation of warrants at the common law. The firft material alteration in it was by the ſtature 
of Glouceſter, b. E. 1. ch. 3. by which it was enacted, that the warranty of the father, tenant by the courteſy, either in the life of his 
wife or afterwards, ſhould not be a bar zo tlic lieu without aflets. The next Ratute which made any material alteration n 
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Lib. 3. 
tie eft lineal al puiſne 
ſoer. 


Of Warrantie. 


longeth to the elder ſiſ- 
ter, the warrantie is line- 
all to the younger ſiſter. 


SeCt. 711. 


T nota, que quant 

a celuy que de- 
manda fee fimple per 
aſcun de ſes aunceſters, 
il ferra barre per war- 
rantie lincal que diſ- 
cendift ſur luy, ſinon 
que ſoit reſtraine per 
aſcun eftatute. 


ND note, that as to 
him that demand- 
eth fee ſimple by any 
of his anceſtors, he ſhall 
be barred by warrantie 
lineall which deſcend- 
eth upon him, unleſſe 
he be reſtrained by 
ſome ſtatute. 


Sec. 712. 


ES ill que deman- 
de fee taile per 
briefe de formedon en 
diſcender, ne ſerra my 
barre per lineal gar- 
rantie, finon que il ad 
afſets per diſcent en fee 
ſumple per meſmePaun- 
ceſter que fiſt le gar- 
ranty. Mes collateral 
garrantie eft barre a 
celuy que demanda fee, 
et auxy a celuy que de- 
manda fee taile fans aj- 
cun auter diſcent ae fee 


fumple, ſinon en caſes 


gueux font reſtraines 
perles eftatutes, et au- 
ters Caſes pur certaine 
cauſes, come ferra dit 
en apres. 


her. And thus is the booke in the 21. Aſſiſe [u] to be intended, the caſe being no other 
iu effect; but A. diſſeiſeth one to the ute of himſelfe and g, B. agreeth; by this he is (a; 


goyntenant with A. 


(1) The obſervations of Lord Vaughan on this Section and the comment upon it, deſerve attentive peruſal. See Vaugh. 375. 


r » 4 . * r 


BUT hee that de- 

mandeth fee tayle 
by writ of formedon in 
diſcender, ſhall not bee 
barred by lineall war- 
rantie, unleſſe hee hath 
aſſets by diſcent in fee 
ſimple by the ſame an- 
ceſtour that made the 
warrantie. But collate- 
rall warrantie is a barre 
to him that demandeth 
fee, and allo to him that 
demandeth fee tayle 
without any other diſ- 
cent of fee fimple, ex- 
cept in caſes which are 
reſtrained by the ſta- 
tutes, and in other caſes 
for certaine caules, as 
ſhall be ſaid here- 
after. (1) 


laterall, or binde the youngeſt 


the whole, the poſſeſſion be- 


actuall putting out or diſ- 
ſeiſin. And in this caſe of 
Littleton, when one coparce- 
ner entreth into the Whole, 
and maketh a feoffement of 
the whole, this deveſteth 
the freehold in law out 
of the other coparcener. 
Now ſeeing the entrie in 
this caſe of Lzztleton deveited 
not the eſtate of the other 
parcener, if no further pro- 
ceeding had beene, then it 
is to be demanded, that ſee- 
ing the feoffement doth worke 
the wrong, and bee the 
wrong either a diſſeiſin, or 
in nature of an abatement, 
how can the warrantie an- 
nexed to that feoffement that 
wrought the wrong be col- 


374 


ſiſter for her part? To this 

it is anſwered, that when 

the one ſiſter cntreth into 

TI. Com. 543- 
ing void, and maketh a feoffe- (5. Rep. 51. Poſt. 377, a.) 
ment in fee, this act ſubſe- 

quent doth ſo explaine the 
eatry precedent into the 
whole, that now by con- 
ſtruction of law, ſhe was onl 
ſeiſed of the whole, and this 
feoffement can bee no diflei- 
ſin, becauſe the other fiſter 
was never ſeiſcd; nor any 
abatement, becauſe they both 
made but one heirc to the 
anceſtour, and one freehold 
and inheritance deſcended to 
them. So as in judgement 
of law the warrantie doth not 
commence by diſſeiſin or by 
abatement, and without queſ- 
tion her cntric was no iutru- 
ſion. 

Tenant in tayle hath iſſue 
two daughters, and diſconti- 
nueth in fec, the youngeſt 
diſtcifeth the diſcontinuee to 
the uſe of herſelfe and her 
filter, the diſcontinuce ouſt- 
eth her, againſt whom the 
recovereth in an aſſiſe, the 
eldeſt agreeth to the difleiſin, 
as ſhe may, againſt her filter, 
und become joyntenant with 
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eſſect and operation of warranty, was the ſtatute Ae Honts. An attempt has been made in note 1, page 326. b. and notes 1 and 2 to 
Page 327. a. to explain in what manner, and by what conſtruction of law, eſtates tail derived their origin from that ſtatute. It is ob- 
vious, that if the warranty of tenant in tail, without aſſets, had been permitted to be a bar of the eſtate tail, it would have bcen in 
the power of every tenant in tail to have evaded that ſtatute, and barred his iſſue. By a kind of analogy, therefore, to what the 
legiſlature had done in paſting the ſtat. of Glouceſter, the judges, in their conſtruction of the ſtatute de dorrs, held, that the war- 
runty of tenant in tail, without aſſets, ſhould not bind his 1ffue ; but by the ſame analogy, and to prevent the circuity which would 
ariſe if the iſlue had been permitted to recover the eſtate from the alienec, and the alience to recover the aſſets from the iſſue, they 
held, the iſſue bound by warranty with afſers, With refpect to thoſe in remainder or reverſion it is to be obſerved, that the ſta- 
tute de dons extends only to the alienations of tenants in tail; the alienations, therefore, of tenants for life with warranty, remaincd 
as they did at the common law, and therefore bound all upon whom the warranty «deſcended, cither with or without affets. Neither did 
the ſtature de deni refrain the alienations of tenant in tail, except ſo far as they prevented the land defcending upon the iſſue at his 
death, or reverting to the donor far want of iſſue in tail. There is nothing in it which, cither directly or indirectly, reſtrains the te- 
nant in tail from barring a remainder-man in tail, by his warranty deſcending on him. As to a remainder-man in tail, therefore, 
the operation of warranty in rchutting the heir, remained as it was before the ſtatute: it barred him both with and without aflets. 
This is laid down and explained with great learning and force of argument by lord chief juſtice Vaughan, in his argument in Bole * on 4 wr: 
V. Horton. Sec his Reports, p. 360. The caſe there was, that William Veſey deviſed to John Veley, his eldeſt ſou, and the heirs Faber ORG — 
male oF his body; and for want of ſuch: ifſlie, to Wm. Veſey, another of his ſons, and the heirs male of his body; and for want /- . 2. . 
of ſuch iſſue, to his own right heirs. John, upon his father's death, entered and died, leaving ifſue only two daughters: Wm. | 
then entered and aliened with warranty, and died without iſſue. The queſtion was, whether the warranty rebutted the daughters. 
Lord chief juſtice Vaughan was of opinion, that the warranty, not being accompanied with aſſets, would not have barred his own 
ues in tail, if there had been any, or the two daughters, who claimed the reverſion, both iſſues in tail and the reverſioneis being 
prote*ted by the ſtatute de donts : but he admitted, that if there had been any intermediate remainder in tail, the warranty would 
have rebutted all who claimed under that remainder, a remainder in tail not being under the protection of the ſtature. The only 
point betore the court in this caſe was, upon the operation of the warranty to rebut the revertioners. Upon this the court was di— 
vided + the chief juſtice and juſtice Archer were for the demandant; and juſtice Wyld and juſtice Atkins, for the renant.— 
Tha next ſtatute which reftrained the operation of warranty, was 11 Henry 7. ch. 29. by which the warranty of the wife of her 
huſband's lands, either with or without her ſucceeding huſband, was held to be void. The laſt ſtatute which has been ena Red for 
the purpoſe of reſtraining the operation of warranty, is the 4 andes Ann. ch. 16. by which all warrantics of tenant of life are de- 
clared void; and all collateral warranties of any anceſtor who has not an cfiatc of inheritance in poſſeſſion, are declared void againſt 
the heir. But this ſtatute does not extend to the alienation of tenant in tail in poſſeiſion. The conſequence is, that even at this 


+ rr — ä 


day, if a tenant in tail in poſſcflion diſcontinues his eſtate with warranty, it is a bar with aſſets to his iſſue, and without aflets to 
thoſe in remainder. Suppoling, therefore, the common caſe of a limitation to the firk and other tons ſucceſſivaly in tail male; if the 
; firit 


Lib, 3. Cap. 13. Of Warrantie. Seck. 713. 


9. E. 5. % J . „ Ft nota, que quant a celuy que demanda fee ſimple, Sc. la theſe two 
9. E. 3. 16. 10. E. 3. 14. Sections there are expreſſed foure legall concluſions: 

25. E. 3. Gar. 27, 20. E. g. Firſt, that a lineall warrantie doth binde the right of a fee ſimple, 

Ibid. 39. 25. E. g. 50. _ Secondly, that a lineall warrantie doth not binde the right of an eſtate taile, for that it is 
27. E. 3. By. 41. E. 3. Carr, 16. reſtrained by the ſtatute of donis conditionalibus. 

Mich. 38. E. 3 Coram Rege . Y . . , . , : 

Abbot oe Colcheflcr's cafe. . Thirdly, that a lineall warranty and aſſets is a barre of the right in taile, and is not re- 
45. AM. 6. Pl. Com. 354- ſtrained (as hath beene ſaid) by the ſaid act. 


19. E. 4. 10, Vid. Scct. 70.74). Fourthly, that a cojlaterall warrantie made by acollaterall anceſtor of the donee, doth 
binde the right of an eſtate taile, albeit there be no afſets ; and the reaſon thercof is upon 
the ſtatute of donis conditionaiibus, for that it is not made by the tenant in taile, &c. as the 
lineall warramie is. 

(Moor. 96. accord. Vaugh. 382. To this may be added, that the warranty of the donee in taile, which is collaterall to the 

contra. See Vaug. 365. donor, or to him in remainder, being heire to him, doth binde them without any atiets. For 

| though the alienation of the donee after iſſue doth not barre the donor, which was the miſ- 
chiefe provided for by the act, yet the warranty being collaterall doth barre both of them; 
for the act reſtraineth not that warranty; but it remaineth at the common law, as Littletor 
after ſaith: and in like manner the warranty of the. donee doth barre him in the remainder, 


m_ * har 8 A Jets, (id eſt) quod tantundem valet, ſufficient by diſcent. 


acc. Note, aſſets requiſite to make a lineall warranty a barre muſt have fix qualities. Firſt 
22.1 —__ OS PINTO it muſt be aſſets that is) of equall value or — * at the time of the diſcent. Secondly, ie 
(2. Roll. Abr. 774, 775) muſt be of diſcent, and not by purchaſe or gift. Thirdly, as Littleton here ſaith, it muſt 
be aſſets in fee ſimple, and not in taile, or for another man's life. Fourthly, it muſt deſcend 
to him as heire to the ſame anceſtor that made the warranty, as Liitleion alſo here ſaith. 
24 E. 3. 47. Fifthly, it muſt be of lands or tenements, or rents, or ſervices valuable, or other profits 
. Fate 4 Fog eee, ifluing out of lands or tenements, and not perſonall inheritances, as annuities; and the like. 
"6. Rep. 58.) 7.0.2) WE - Sixthly, it muſt be in ſtate or intereſt, and not in uſe or right of actions or rights of entry, 
[4] 31- F. 3. Aff 513. F. J. %, For they are no aſſets until they be brought into poſſeſſion. [a] But if a rent in fee fimple 
ocoveris in value; 27. Lid. g- iſſuing out of the land of the heire deſcend unto him whereby it is extinct, yet this is aſſets, 
fol. 31. Butler & Baker's calc. : og” 5 Gin 
and to this purpoſe hath in judgement of law a continuance. 


3] ug E. 3. Meſne 7. [5] A ſeigniory in fee almoigne is no aſſets, becauſe it is not valuable, and therefore not 
4 293. to be extended; and ſo it ſeemeth of a ſeigniory of homage and fealty. But an advowſon 
[<] Fleta, lib. 2. cap. 65. is afſets, whereof [e] Fleta faith ; Item de eccleſiis guæ ad donationem domini pertinent quot 


run fol. 185. Extent. manerii. ur, et qua, et ubi, et quantum waleat gue liber eccleſia per annum ſtcundum veram iffins &/tima- 
5- H. 7. 37. 32. H. 6. 21. tionem, et pro marcãſolidus extendatur, ut ft ecclefia centum marcas valeat per annum, ad centum ſeli- 
39 & H. Ears. 26k dos extendatur advocatio per annum. (1) And herewith agreeth Britton, and others have reckon- 
ed a ſlülling in the pound; and Prion addeth further, mes ft la advorvſon duift etre vendue, 

adonques ſerr* le reaſonable price ſolongue le value en un an a cel extent. VM herein it is to be ob- 

ſcrved, that antiquitie did ever reckon by markes. 


Sect. 713. 


TE M. | terre ſoit done a un ALSO, if land be given to a man, 
home et a les heires de fon and to the heires of his bodie 
corps engendres, le quel prent begotten, who taketh wife, and 
feme, et ont iſſue fits enter eux, have iſſue a ſon betweenethem,and 
et le baron diſcontinua le taile en the huſband diſcontinues the taile 
fee et devy, et puis la feme releſſa in fee and dieth, and after the wife 
al diſcontinuee en fee ove garran= releaſeth to the dilcontinuee in fee 
tie, Sc. et moruſt, et le garrantie with warrantie, &c. and dieth, and 
diſcendiſt a le fits, ceo eft un col= the warranty deſcends to the lon, 
lateral garrantie. this is a collaterall warrantie. 


HIS caſe ſtandeth upon the ſame reaſon that divers other formerly put by our author 
doe, viz. that becauſe the heire claimeth only from the father per formam dont, and 
nothing from the wife, that therefore the warrantie of the wite is collaterall, and the war- 


rantie made by any anceſtor male or female of the wile biadeth ; and here the warrautie de- 
ſcendeth after the diſcent of the right. 


Sect. 


(1) Bro. AY per Diſcent 21. contra, 


** — 


ſon, when in poſſeſſion, levies a fine, that is a diſcontinuance of the remainders to the other ſons ; and by reaſon of the warrant. 
contained in the concord, it is a bar to them, even without aſſets. It is the ſame if he executes a feoffment, and accompanies it 
with a warranty. It remains to obſerve, that no warranty extends to bar any eſtate, either in poſleſſion, reverſion, or remainder, 
unleſs before, or, at leaſt, at the time that the warranty is made, it is diveſted or diſplaced. Sec Seymour's caſe, 10. Rep. 96.— 
Theſe, it is preſumed, are the general outlines of the doQrine of warranty. The reader will obſerve, by what has been ſaid on 
that ſubject, that at common law, the operation of a warranty to rebut the heir could hold in no caſe where the heir claimed the 
eſtate warranted from the anceſtor by deſcent ; for, at the common law, wherever the anceſtor had the inheritance, he could alien it 
from the iſſue : therefore the warranty, as to the purpoſe of rebutter, was perfectly inoperative. The ſtatutes have made no al- 
teration in theſe reſpects. Had it been held that the ſtatute de doris did not reſtrain the eflect of the warranty to rebut the iſſue, this 
principle would have been broken into, as the heir in that caſe would have been rebutted by his anceſtor's warranty from an eſtate 
which he claimed to take from him by deſcent ; but as the contrary conſtruction was received, the principle remains as it did at the 
common law. The conſequence is, that without aſſets the anceſtor's warranty never did, and does not now bind the heir in any 
eaſe, except where he takes by purchaſe ; and that when he does take by purchaſe, it binds him, either with or without afſets, in 
every caſe where the contrary has not been enacted by ſtatute, Upon enquiry it will be found, that the caſes where the operation of 
warranty ſlill prevails are reduced to two; the firſt, that by the conſtruftion of the ſtatute &e donis, the anceſtor's warranty binds the 
iſſues in tail with aſſets; the other, that, at common law, the warranty of the anceſtor, tenant in tail in poſſoſſion, fill continues to 
bar thoſe in remainder without aſſets. It is obſervable, that all warranties are collateral, ſo far as they are extrancous to the eſtate, 
and by way of contradiſtinction to thoſe rights, incidents, or qualities, which by their nature are inherent in, annexed to, or iſſuing 
out of the eſtate which they accompany. In this ſenſe the word collateral frequently occurs in our law books. Thus, 1. Rep- 121+ b. 
an uſe at common law 1s ſaid to be a truſt or confidence, not iſſuing out of land, but a thing collateral, annexed in privity to the 
eſtate. In the ſame ſenſe it is uſed in the well-known diſtinftion between thoſe powers which are ſaid to be relating to the land, and 
collateral powers. Thus, whether the warranty deſcends lincally or collaterally, whether the eſtate and the warranty deſcend from 
the ſame perſon or from different perſons, and whether the warranty is conſidered as to its operation of rebutting the heir, or of cut” 
tling the alience to vouch the warrantor, it is, in its nature, collateral to the eſtate whicll it accompanies. ' It in ſome caſes it bars 
the heir from claiming, and in ethers it docs not, it is only becauſe the ſtatute law has ſaid, that in ſome caſes where by the com- 
mon law it would have operated as a bar, it ſhall no longer have that operation; and if, by the ſtatute de donis, the warranty of 3 
nun 


Lib. z. 


Of Warrantie, 


- 


Seck. 714. 


＋ ES | tenements ſoyent do- 


nes a le baron et a ſa 
eme, et a les heires de lour deux 
corps engendres, queux ont *ſ- 
fue fits, et le baron diſcontinua 
le taile et moruſt, et puts la feme 
releſſa ove garrantie et moruſt, 
ceſt garrantie n'eſt forſque ungli- 
neal garrantie a le fits ; car le fits 
ne ferra barre en ceo cas de ſuer 
fon breve de formedon, ſinon que 
il ad aſſets per diſcent en fee 
Jimple per ſa mere, pur ceo que 
four "oa en briefe de formedon 
covient conveyer a luy le droit 
come heire a /on pere et a ſa mere 
de lour * deux corps engendres 
per forme del done; et iffint en tiel 
caſe, le garrantie de le pere et le 
garrantie de la mere ne ſont for. 
que tineal garrantie al heire, &c. 


HERE is a point worthy of obſervation, that albeit in this caſe the iſſue in taile muſt 23. E. g. tits Car. 73, 


BUT if lands be given to the 

huſband and wife, and to the 
heiresof their two bodies begotten, 
who have iſſue a ſon, and the huſ- 
band diſcontinue the taile and di- 
eth, and after the wife releaſe with 
warrantie and dieth, this warrantie 
is but a lineall warrantie to the ſon; 
for the ſonne ſhall not be barred in 


this caſe to ſue his writof formedon, 


unleſſe that hee hath aſſets by di- 
ſcent in fee {imple by his mother, 
becauſe their iſſue in the writ of 


formedon ought to convey to him 


the right as heire to his father and 
mother of their two bodies begot- 
ten per formam doni; and ſo in this 
caſe the warrantie of the father 
and the warrantie of the mother 
are but lineall warrantie to the 
heire, &c. 


claime as heire of both their bodies, yet the warrantie of either of them is lineall to 
the ifſue ; and yet the iſſue cannot claime as heire to either of them alone, but of both. 

If lands be given to a man and to a woman unmarricd, and the heires of their two bodies, 
and they entermarrie, and are difleiied, and the huſband releaſe with warrantie, the wife dieth, 
the war Gap dicth, albeit the donees did take by moities, yet the warrantie is lincall for the 
whole, becauſe, as our author here ſaith, the iſſue muſt in a formeden convey to him the right 
as heire to his father and his mother of their two bodies engendred ; and therefore it is colla- 


terall for no part. 


Sect. 715. 


ET nota, que en cheſcun cas 

ou home demanda tenements 
en fee taile per briefe de for- 
medon, ff aſcun del iſſue en le 
taile que avoit poſſeſſion, ou que 
n'avoit aſcun polſeqion, fait un 
garrantie, &c. ſi celuy que ſuiſt le 
briefe de formedon puiſſort per 
aſcun peſſibilitie, per matter que 
puijjoit efire en fait, conveyer a 
lay, per my celuy que fiſt le gar- 


ND note, that in everie caſe 
where a man demandeth lands 

in fee taile by writ of formedon, if 
any of the iſſue in taile that hath 
poſſeſſion, or that hath not poſſeſ- 
ſion, make a warrantie, &c. if hee 
which ſueth the writ of for medon 
might by any poſſibilitie, by matter 
which might be en fait, convey to 
him, by him that made the war- 
rantie per formam dont, this is a li- 
| rantie 


* dent not in L. and M. nor Roh. 


Seb. 714,715. 


(2. Roll. Abr. 741. 


375 


9. Rep. 143. a. Ant. 187. a.) 


Ant. 187. a. Sect. 2.) 


nant in tail did not har the iſſue without aſſets, but barred it with aſſets, this is not from any pre-eſtabliſhed diſtinction between lineal 
aud collateral warranty, but becauſe the judges, upvn the conſtruction of the ſtatute de 40215, held the iſſues in tail and the rever- 
Loner ſhould not he deprived of the eſtate by the indirect and circuitous operation of warranty, when that ſtatute had declared they 
mould not be deprived of it by the direct alienation of common-law conveyauces. The chief part of the obſervations offered to the reader 
in this note, are v:0unded on what was ſaid by lord Vaughan in the argument above referred to: he concludes it by ſaying, * The 
* dottrine of the binding of lincal and collareral warranties, or their not binding, is an extraction out of men's brains and 


* ſpeculations many cores of years after the ſtatute de donrs.-—And if Littleton (whoſe memory 1 much honour) had taken 
that plain way inreſolving his many excellent cates in his Chapter of Warranty, of ſay ing the warranty of the anceſtor doth not bind 


in this caſe, becauſe i is reſtramed by the ſtatute of Glouceſter, or the ſtatute de 4oris; and it doth. bind in this caſe, as at the 
curmon law, becaute not refiiained by either ſtatute (for when he wrote there were no other ſtatutes reſtraining warranties, there 
Is wow athird, 11 II. 7.) his detirine of warranties had been more clcar and ſatis factory than now it is, being intricated under 
the terms of hoy and collateral 3 for that in truth 1s the genuine retolution of moſt, if not of all his caſes; for vo man's war- 
ante doth bid, of not, dizehlly, and a prior becaule it is lineal or collateral 3 for no fiatute reſtrains any warranty under thoſe 
terne tom binding, nor no low inſtitutes any Warranty in thote terms; but thoſe are reſtraints by conſequent only from the re- 
nantes of wanautics made by fiatutes.” Vaugh. 375-—Lord Holt is alfo reported to have ſaid, “ The true reaſon of collateral 
Wärtagty was the fecurity of purchaters, and for their encouragement ; as allo, for the eftabliſthing and lettling the eſtates of ſuch 
a ere in by title, or deſcent calt 3 and this was the cnly ſecurny fvch pericns could hive at common law. And becauſe the eſtate 
of ſuch perſons as are in by title are much favoured in law, thete covenaats that were for ſtrengthening of them were favoured 
Iikeaiſe. Aud iu thoſe days there was no need of lineal warianty ; but, however, the force of that is taken away by the ſtatute of 


emis, and common recovery is not upon the ſuppolition of recympence in value, and never was within the ſtatute, but always as 
much out of it as if it were {u mentioned by expreſs words.” And this, he ſaid, was my lord Hale's opinion. 12. Mod. 612. 


g 'Þ 


Lib. 3. Cap. 1.3. Of Warrantie. Sect. 716. 


rantie perſorme del done, * ceo eftun 
lineal garrantie, et nemy collateral. 


neall warrantie, and not collate. 
rall. | 


35. E. 3. Gar. 73. F this ſufficient hath becne ſaid before, e nunguam nimis dicitur quod nunqguam ſatis dici. 
tur; for it is a point of great uie and conſequence, | 


Sect. 


Waugh. 377.) TEM, ſ%½ home ad iſſue trois 
fits, et il dona terre al eigne 
fits, a aver et tener a luy et a 
les heires de ſon corps engendres, 
et pur default de tel iſſue, le 
remainder al mulnes fits, a luy 
et a les heires de ſon corps en- 
(8. Rep. 51.) gendres, et pur default de tiel if- 
fue + del mulnes, le remainder al 
puiſne fits, et les heires de ſon 
corps engendres ; en ceſt cas, fi 
Peigne I diſcontinua le taile en fee, 
et oblige luy et ſes heyres a gar- 
rantie, et moruſt ſans iſſue, ceo 
eft un collateral garrantie al 
mulnes fits, et ſerra barre a de- 
maunder meſme la terre per 
force del remainder ; pur ceo que 
le remainder eft fon title, et ſon 
eigne frere eft collateral a cel 
title, que commence per force del 
remainder. En meſme le maner 
ft, fi le mulnes fits avoit meſme 
la terre per force del remainder, 
pur ceo que fon eigne frere ne fiſt 
aſcun diſcontinuance, mes moruſt 
fans iſſue de ſon corps, et puis le 
mulnes fait un diſcontinuance ove 
garrantie, &c. et moruſt ſans 
iſſue, ceo eft un collateral! gar- 
rantie a le puiſue fits. Et auxy 
en ceſt caſe, fi aſcun de les dits fits 
ſoit difſetfie, et le pere que fiſt le 
done, Sc. releſſa a le diſſeiſor tout 
ſen droit F ove garrantie, ¶ ceo 
eft un collateral garrantie a celuy 
(Vaugh. 367. 377.) fits ſur que le garrantie diſcendiſt, 
cauſa qui ſupra. 


* ec, added L. and M. and Rub. + eel mulnes not in I. and M. nor Roh. + fix added in L. and M. aud Roh. 


5 Ye. added L. and M. and Roh. ¶ &c. added L. and M. and Roh. 


716. 


ALSO, if a man hath iſſue three 

ſonnes, and giveth land to the 
eldeſt ſonne, to have and to hold to 
him and to the heires of his bodie 
begotten, and for default of ſuch 
iſſue, the remainder to the middle 
ſonne, to him and to the heires of 
his bodie begotten, and for default 
of ſuch iſſue of the middle ſonne, 
the remainder to the youngeſt ſon, 
and to the heires of his bodie be- 
gotten; in this caſe, if the eldeſtdiſ- 
continue the taile in fee, and binde 
him and his heires to warrantie, and 
dieth without iflue, this is a colla- 
terall warrantie to the middle ſon, 
and ſhall be a bar to demand the 
ſame land by force of the remain- 
der; for that the remainder is his 
title, and his elder brother is colla- 
terall to this title, which com- 
menceth by force of the remain- 
der. In the ſame manner it is, if the 
middle fon hath the ſame land by 
force of the remainder, becauſe his 
eldeſt brother made no diſcontinu- 
ance, but died without iſſue of his 
bodie, and after the middle make 
a diſcontinuance with warrantie, 
&c. and dieth without iſſue, this 
is a collaterall warrantie to the 
youngeſt ſon. And alſo in this calc, 
if any of the ſaid ſonnes be diſſciſ- 
ed, and the father that made the 
gift, &c. releaſeth to the difſeifor 
all his right with warrantie, this is 
a collaterall warrantie to that fon 
upon whom the warrantie deſcend- 
eth, cauſa qud ſupra. 


Sect. 


Lib. 3. Of Warrantie. Sect. 717, 718, 376 


FT fic nota, que lou home 
que eſt collateral a le title, 


* of ceo releaſe ove 


Se. ceo eſt un collateral gar- 


rantte. 


H it appeareth, that it is not adjudged in law a collaterall warrantie, in reſpect of g. R. 2. 


Sect. 7 I 7. 


AND fo note, that where a 
man that is collaterall to the 


garrantie, title, and releaſeth this with war- 


warrantie. 


rantie, &c. this is a collaterall 


the bloud, for the warrantie may be collaterall, albeit the bloud be lineall ; and the 
warrantie may be lineall, albeit the bloud be collaterall, as hath beene ſaid. But it is in law 
deemed a collaterall warrantie, in reſpect that he that maketh the warrantie is collaterall to 
the title of him upon whom the warrantie doth fall; as by the example which Littleton here 
putteth, and by that which hath beene formerly ſaid, is manifeſt. 


IT EM, / pier do- 

na terre a ſon 
eigne fits, à aver et 
tener a luy et a les 
beires males de ſon 
corps engendres, le re- 
mainder a le ſecond 
fits, &c. fil eigne fits 
alienaſt en fee oveſque 
garrantie, &c. et a 
iſſue female, et mo- 
ruſt ſans ifſue male, 
ceo n'eſt pas collate- 
rall garrantie al ſe— 
cond fits, F cor il ne 
ſerra barre de ſon ac- 
tion de formedon en 
le remainder, pur ceo 
gue le garrantie dif- 
cendiſt al file del eigne 
fits, et nemy al ſe- 
cond fits: car cheſ- 
cun garrantjie gue 
dliſcendiſt, diſcendiſt 
a celuy que eft heire 


a luy que fijt te gar- 


Sect. 718. 


ALSO, if a father 

giveth land to his 
eldeſt ſon, to have and 
to hold to him and to 
the heires males of his 
body begotten, the re- 
mainder to the ſecond 
ſonne; &c. if the eldeſt 
ſonne alieneth in fee 
with warranty, &c. 
and hath iſſue female, 
and dieth without iſſue 
male, this is no collate- 
rall warranty to the ſe- 
cond ſon, for he ſhall 
not bee barred of his 
action of formedon in 
the remainder, becauſe 
the warranty deſcend- 
ed to the daughter of 
the elder ſon, and not 
to the ſecond ſonne: 
for every warrantie 
which deſcends, de- 
ſcendeth to him that is 
heire to him who made 


ERE is rehearſed a 
| maxime of the common 
law, that every warrantie 
doth deſcend upon him that 
is heire to him that made the 
warrantie, by the common 
law, as by this example it ap- 
peareth. 


A celuy que eſt beire 


a luy que fiſt le garrantie 


per le common ley, &c. 
Hereupon many things wor- 


thy to be knowne are to be 
underſtood, 


[a] Firſt, that if a man in- [a] 40. E. 3. 14. 


feoffeth another of an acre of 
ground with warrantie, and 
hath ifſue two ſons, and dieth 
ſeiſed of another acre of land, 


of the nature of burrough (Mod. Rep. 96. 2, Cro. 218.) 


Engliſh; the feoffee is implead- 
ed, albeit the warrantie de- 
ſcendeth onely upon the eldeſt 
ſonne, yet may he vouch them 
both ; the one as heire to the 
warrantie, and the other as 
heire to the land: for if he 
ſhould vouch the eldeſt ſon 
only, then ſhould he not have 
the fruit of his warranty, viz. 
a recoverie in value; the 
youngeſt ſon only he cannot 
vouch, becauſe he is not heire 
at the common law, upon whom 
the warrantie deſccndeth. (1) 


Gar. 101. Vi. Sect. 5043 


Vid. Sect. 3. 603. 735, 736, 737. 
(Ant. 329. a. C16, Eliz. 72.) 


rantie, per le common the warrantie, by the [5] So it is of heires in [5] 22. E. 4. 10. 4. F. 3. 55. 


gavelkind, the eldeſt may bee 27. H. 6. 1, 2. 12, E. 3. Det. 7. 
ley. COMMON law. vouched as heire to the war- (8. Rep. 8. b.) 


ranty, 


- - a 
— a 
-- : ** 1 
— -_ 


* &c. added L. and M. and Roh. + car il ne ſerra barre—ne luy ledera, L. and M. and Roh. 


(1) 38. E. 3. 22. 43. E. 3. 19. 48. Al. 41. 4 E. 3. 55. 21. E. 3. 46. 21. E. z. 36. 11. H. 7. 12. 6. H. 5. 2, Hale's MSS. 
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Lib. 3. Cap. 13. Of Warrantie. Sect. 719. 


0 49. Aff. 4. 38. E. 3. 222 ranty, and the other ſonnes in reſpect of the inheritance deſcended unto them. [e] And in 


Hob. 25.) like tort, the heire at the common law, and the heire of the part of the mother, ſhall bee 

vouched : but the heire at the common law may be vouched alone in both theſe caſes, at 
[4] 32. E. g. Vouch. 94. the election of the tenant : et fic de fimilibus. [d fa the ſame manner if a man dieth ſeiſed of 
35+ H. 6. 33+ certaine lands in fee, having iflue a ſonne and a daughter by ene venter, and a ſonne by an- 


other, the eldeſt ſonne entreth and dieth, the land deſcends to the liſter in this caſe the war- 

rantie deſcendeth on the ſonne, and he may be vouched as heire, and the ſiſter, as heire of 

the land: in which and the other cafe of burrough Engliſh, the ſonne and heire by the com- 

mon law having nothing by diſcent, the whole loſſe of the recoverie in value lieth upon the 

heires of the land, albeit they be no heires to the warranti?. Then put the Caſe that there 

is a warrantie paramount, Who ſhall deraigne that warrantic ? and to whom ſhall the re- 
Pl. Com. 315. compence in value goe ? Some have faid, that as they are vouched together, fo ſhall they 
| avouch over, and that the recompence in value ſhall enure according to the lofle ; and that 
the effect muſt purſue the cauſe, as a recoverie in value by a warrantic of the part of the mo 
ther ſhall goe to the heire of the part of the mother, &c, 

Some others hold, that it is againſt the maxime of law, that they that are not heires to the 
warrantie ſhould joyne in voucher, or to take benefit of the warrantie which deſcended not 
to them; but that the heire at the common law, to whom the warranti: deſcended, ſhall de- 
raigne the warrantic, and recover in value; and that this doth ſtand with the rule of the 
common law. h 
105 17. E. 2. Ut. Recover in vo- Others hold the contrarie, and that this ſhould be both againſt the rule of law, and againſt 
ue g. 1. E. 3. 12. 33- E-3- reaſon alſo; for by the rule of law [e] the vouchee ſhall never ſue to have execution in va- 
Judgm. 222. 14. E 3. ib. 160. lue, untill execution be ſued againſt him. But in this caſe execution can never be ſued 
10. E. 3.52. 18. F. 3. 51. e. againſt the heire at the common lau, therefore he cannot ſue to have execution over in value. 
Lib. 1. fol. 96. Shelleye's calc. Secondly, it ſhould be againſt reaſon, that the heire at the common law ſhould have torum 
DJ g2. E. 3. Vouch. 94 lucrum, and the ſpeciall heires /9/um damnum. 1 finde in our bookes, LV] that this reaſon is 
2 8 that the ſpeciall heire ſhould not be vouched only; tor (ſay they) if the ſpeciall 
(Plowd. 11. 3. Manxel's Caſe.) eires ſhould be vouched only, then could not they deraigne the warrantie over; which 

ſhould be miſchievous, that they ſhould loſe the benefit of the warrantie, if they ſhould be 

vouched only, But if the heire at the common law were vouched with them, (as by the law 

he ought) all might be ſaved ; and therefore ſtudie well this point how it may be done, 

[z] Vide Pl. Com. fol. 514- g] If tenant in generall taile be, and a common recoveric is had againſt him and his 

(3. Rep. 5. 10. Rep. 35- wife, where his wife hath nothing, and they vouch, and have julgement to recover in value, 

Pr. ang Stud: 41. d. tenant in tale dieth, and the wife ſurviveth ; for that the iſſue in taile had the whole loile, 

8. Rep. ion. b. See Cro. Elie. o.) the recompence ſhall enure wholly to him; and the wife, albe't the was partie to the judge- 
ment, ſhall have nothing in the recompence, for that ſhe loſeth nothing. 

Ns ] If the baſtard eigne enter and take the profits, he ſhall be voucked only, and not the 


ouch. 129. 32. E. g. Vouch.94- N and the mulier; becauſe the baſtard is in appearance heire, and ſhall not diſable him- 
S- H. 7. 2. . 


{a. Cro. 218.) 


[i] 11. H. 7. 12. 11. E. 3. _ [7] If a man be ſeiſed of lands in gavelkinde, and hath iſſue three ſonnes, and by obliga- 
tit. Det. 7. Dy. 5. El. 238. tion bindeth himſelfe and hi, heires and dieth, an action of debt {hall be maintainable againſt 
(Moor. 74.) all the three ſonnes, for the heire is not chargeable unleſſe he hath lands by diſcent. 

[4] 11. H. 5. 12. L So if a man be ſeiſed of land on the part of his mother, and binde himſclfe and his 
{2. Cro. 25. b. 218. heires by obligation, and dieth,* an action of debt ſhall lie againſt the heire on the part of 
1. Sideri. 238, 272. 420» the mother, without naming of the heire at the common law. And ſo note a diverſitie be- 
Hot. 25 tweene a perſonall lien of a bond, and a reall lien of a warrantic, 


Sect. 719. 


(f]24. E. 3. 36. 27. E. 3. age 108, ERE it appeareth, that % NO TH, terre NOTE. if land bee 


38. E. 3. 26. 4. E. g 9. {/] whentocver the an- , ; 
37. II. 8. hs Wks & 40. ceſtor taketh any eſtate of fort done a un given to a man, 
r freehold, a limitation af- Homt, ef @ les heires and to the heirs males 


ter in the ſame conveyance : , 
hong any of "his 4: wg are mates de fon corps en- of his bodie begotten, 


. words, of limitation, and gendres, et pur default and for default of ſuch 
. Roll. Abr. 417. not of purchaſe, albeit in 5 8. 8 a ms 
\” Roll Abr. £47, 65) watds i ba levied by war of tiel iſſue, le remain- iſſue, the remainder 


remainder ; (1) and theretore der ent a ſes herres thereof to his heires 


here the remainder, to the los 4 | 7 5 
heires females, veſteth in fe * Jo corp s females of his ody 


the tenant in taile himſelle. engendres, et puts le begotten, and after the 
| donee 


„ Nota Item, L. and M. and Roh. 


(i) Ia a late very diſtinguiſhed publication it is obſerved, that“ where there is a gift to A. and his heirs for ever, or to A. and 
„ the heirs of his body begotten, the firſt words (to 4.) create an eſtate for life; the latter (to his heirs, or the heirs of his body) 
© create a remainder in fee, or in tail, which the law, to prevent an abeyance, refers to and veſts in the anceſtor himſelf, who is 
thus tenant for life, with an immediate remainder in fee or in tail; and then by the conjunction of the two eſtates, or the merger 
of the leſs in the greater, he becomes tenaat in fee, or tenant in tail in poſleflion.“ See fr Hm. Blackſtone's argument in the caſe of 
Perrin v. Blake, publithed by Mr. Hargrave among his Tracts, fol. 500. This expoſition of the expreſſion in queſtion he after- 
wards applies, with great ability, in his inveſtigation of the rule in Shelley's caſe. He lays it down as the great fundamental maxim 
upon which the conſtruction of every deviſe muſt depend, that the intention of the teſtator ſhall be fully and punctually obſerved» 
ſo far as the ſame is conſiſtent with the eſtabliſhed rules of law, and no farther. He makes a diſtinction between thoſe rules of law 
which are to be conſidered as the fundamental rules ot the property of this Kingdom, and are therefore of that eſſential, permanent 
and ſubſtantial kind, whieh cannot be exceeded or tran{grefled by any intention of a teflator, however clearly or manifeſtly ex- 
preſſed; and thoſe rules of a more arbitrary, technical, and artificial kind, which the intention of a teſtator may controul. He then 
ſuppoſes that there is a third claſs of rules, of a ſtill more flexible natmie. Among the rules of the ſirſt claſs he reckons thele : that 
every tcnant in fee ſimple, or fee tail, ſhall have the power of alienating his eſtates, by the ſeveral modes adapted to their re- 
ſpective intereſts; that no diſpoſition ſhall be allowed, which in its conſequence tends to a perpetuity ; that lands ſhall deſcend to the 
eldeſt fon or brother alone, or to all the daughters or ſiſters in partnerſhip. Among the rules of the ſecond clats he reckons thole 
rules of interpretation by which the courts invariably conſtrue particular modes of ex preſſion to denote a particular intention in the 
teſtator. Thus, ſays he, if a man deviſes his land, being freehold, to another generally, without ſpecifying the duration of his 
eſtate, the courts conſider it as evidence that he intended the device ſhould be only tenant for life; bur if he deviſes, in like manner, 
a chattel interc&, the courts conſider it to be evidence of his intention that the deviſee ſhould have the total property. Among the 
rules of the third claſs he reckons the rule in Shelley's caſe. Having admitted that the ſecond and third claſs of rules allow of ex- 
ccptions, when it appears to be the teſtator's intention that the operation of his deviſe ſhould be different from that which the legal 
operation of the words in which it is penned would be, he adds, that this intentiou ſhall not have this eſſect, unleſs it is manifeſt and 
certain; ſo that if his intention that his words ſhould operate contrary to their technical and legal import, does not appear by exprels 
words, or by neceſſary implication, the legal operation of the words mult take ctteft. He applies this rule to the cafe of Perrin v. 
Blake, Ile argues, that it docs not appear by any evidence that the teſtator intended his words ſhould not have their legal AS” ; 
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Lib. 3. 


donee en le taile fait 
feoffment en fee oveſ- 
que garrantie accor- 
dant, et ad iſſue fits 
et file et moruſt, 
cel garrantie weſt 
. forſque lineal gar- 
rantie a le fits a de- 
maunder per briefe 
de formedon en le 
diſcender; et auxy il 
neſt forſque lineall a 
le file, a demaunder 
meſme la terre per 
briefe de formedon 
en le remainder, 2 


non * frere deviaſt 
| fans tl, male, pur 
ceo que el claime come 
Heire female de la 
corps ſon pere engen- 
dres. Mes en cet 
cas, ſi ſon frere en /a 
vie releaſaſt al diſcon- 
tinuee, Sc. ove gar- 
rantie, &c. et puts 
moruſt ſauns iſſue, ceo 
eſt un collateral gar- 
rantie a le file, pur 
Ceo que el ne poit con- 
veyer a luy le droit 
que el ad per force 
de le remaynder per 
aſcun meane de di 
cent per fon Frere, 
+ pur ceo I que le frere 
eit collateral a le title 
fa ßer, et pur ceo 
on garrantie eff col- 
lateral. , Se. 


Of Warrantie. 


donee in tayle maketh 
a feoffement in fee 
with warrantie accor- 
dingly, and hath iſſue 
a ſon and a daughter 
and dieth, this warran- 
tie is but a lineall war- 
rantie to the ſonne to 
demand by a writ of 


formedon in the diſ- 


cender; and alſo it 
is but lineall to the 
daughter, to demand 
the ſame land by writ 
of formedon in the re- 
maynder, wnlefſe the 
brother dieth without 
iſſue male, becauſe ſhee 
claimeth as heire fe- 
male of the bodie of 
her father ingendred. 
But in this caſe, if 
her brother in his life 
releaſe to the diſcon- 
tinuee, &c. with war- 
rantie, &c, and after 
dieth without ĩſſue, this 
is a collaterall warran- 
ty to the daughter, 
becauſe ſhee cannot 
convey to her the right 
which ſhee hath by 
force of the remainder 
by any meanes of diſ- 
cent by her brother, 
for that the brother is 


collateral to the title 


of his ſiſter, and there- 
fore his warranty is 
collaterall, &c, 


Sect. 719. 377 


knowne, that for learning 
ſake, and to find out the rea- 
ſon of the law, theſe limita- 
tions to the heires males of 
the bodie, and after to the 
heires females of 'the bodie 
may be put: but it is dan- 
gerous to uſe them in con- 
veyances, for great incon- 
veniencies may ariſe ther- 
upon ; for if ſuch a tenant 
in tayle hath iſſue divers 
ſons, and they have iflue di- 
vers daughters, and likewiſe 
if tenant in tayle hath iſſue 
divers daughters, and each 
of them hath iſſue ſonnes, 
none of the daughters of 
the ſons, nor the ſonnes of 
the daughters, ſhall ever in- 
herite to either of the ſaid 
eſtates tay le: and ſo it is of 
the iſſues of the iſſuee, for 
that (as hath beene ſaid) the 
iſſues inheritable muſt make 
their claime eyther onely by 
males, or onely by females, 
ſo as the females of the 
males, or males of the fe- 
males, are wholly excluded 
to bee inheritable to eyther 
of the ſaid eſtates tayle : but 
where the firſt limitation 
is to the heires males, let 
the limitation be, for de- 
fault of ſuch iſſue, to the 


1. II. 6. 4. 11. H. 6. 13, 14. 
28. H. 6. Deviſ. 18. Statham, 
Deviſe. Pl. Com. 414. 

20. H. 6. 43. Vid. Litt. ca. Taile, 
Sect. 24. 37. H. 8. Br. done & 
rem. 61. & tit. noſme 1. & 40. 


(Ant. 25. a. b.) 


(Vaugh. 368.g. 376. Ant. 374. a.) 


heires of the bodie of the 


donee, and then all the iſ- 
ſues, be they females of 
males, or males of females, 
are inheritable. 

If a man give lands to a 
man, to have and to hold 
to him and the heircs males 
of his bodie, and to him and 
to the heires females of his 
bodie, the eſtate to the heires 
females is in remaynder, 
and the daughters ſhall not 
inherite any part, ſo long as 
there is iſſue male; for the 
eſtate to the heires males is 
firit limited, and ſhall be firſt 
ſerved ; and it 1s as much 
to ſay, and after to the heires 
females, and males in con- 
{iructon of law are to be pre- 
ferred. 


Sect. 


in ſon, L. and M. Roh. Pinſon, Redman, and MSS. This reading, which materially alters the ſenſe of the above paſſage 
of Littleton, was much relicd on by lord Vaughan as above cited, and is alto accordingly confirmed by edit. 1577, by R. Tottel ; 
1594, by C. Vetſweirt; and by that of 1639. lt is however obſervable, that the text ſivod as above in the firſt edition of Coke upon 
Littleton 1628, and in all the editions to the gth inclufve. + et added L. and M. and Roh. + que not in L. and M. nor Roh. 


_—_ 


* 


he ſays, the queſtion is not wliether the teſtator intended the anceſtor ſhould or ſhould not have a power of alienating the lands deviſed 
to him, or ſhould have only an eſtate for his life. He admits it to be clear, that he intended the anceſtor ſhould not have a power of 
alicnating the lands, and that he mould take only an eftate for his life: but the real queſtion, he ſays, is, how the heirs were intended 
to take, whether as deſcendants or purchaſers. If the teſtator intended they ſhould take as purchaſers, the anceſtor remained tenant 
for life; if he meant they ſhould take by deſcent, or had formed no intention about the matter, then, ſays he, by operation and con- 
ſequence of law the inheritance is veſted in the anceſtor. He ſays, that in the caſe of Perrin and Blake, it is neither clearly expreſled 
nor manifeſtly to be implied from any part of the teſtator's will, that he intended the heirs thould take as purchaſers : he therefore 
concludes, that the words in queſtion ſhould be conſtrued according to their legal operation; and conſtquently, that in conformity to 
the rule laid down in Shelley's caſe, they ſhouſd operate not as words of purchaſe, but as words of deſcent, and the anceſtor therefore 
take an eſtate in tail. My. Hargrave, in his obſervations concerning the rule in Shelley's cafe, remarks, that thoſe who with to avoid 
the rule avow, that they conſider it as ſubordinate to the intention of the teſtator, as a rule of interpretation, as merely a technical con- 
ſtruction of words, which yields to the intention whenever thev are oppoſed to each other; that as ſoon as they diſcover that it is not 
the teſtator's intention that the firſt taker ſhould have a power of barring the entail to his heirs, they think the victory over the rule is 
complete. On the other hand, thoſe who wiſh to ſupport the rule inſiſt, that it is a rule of interpretation, eſtabliſhed on decrees of the 
moſt authoritarive deciſions, which cannot be departed from without levelling the great land marks, by which the titles to real pro- 
perty are aſcertained, and eftabliſhing in their room a monſtrous latitude of uncertain and arbitrary conſtruction. He ſays, he finds 
ſomething to approve, and ſomething to condemn on both ſides of theſe diſcordant comments upon the rule; and that in both there is 
one common error. To the opponents of the rule he admits, that where the rule would diſappoint a lawful intention ſufficiently ex- 
preſſed, it ought not to be eſſected. But he aſks, wherher the intention is lawful: The rule, as be conſiders it, is a concluſion of l 
upon certain principles—ſo abſolute, as not to have any thing to ſay to the intention, if theſe premiſes really belong to the caſe ; and 
theſe premiſes, he infiſts, are an intention by heirs of the body, or other words of inheritance, to comprehend the whole line of heirs 
to the tenant for life, and fo to build a ſuceeſſion upon his preceding eſtate of freehold; This being fo, if in ſuch caſes the word herrs 
is uſed in that its large and proper ſenſe, it is a contradiction to the rule, to intend that the remainder to the heirs ſhall operate by pur- 
chaſe, and ſuch intent is not lau ful; ſo that it is incumbent on thoſe who oppoſe this application of rhe rule, to ſhew, that the word 
heirs is uſed in a qualified ſenſe, and intended merely to deſcribe certain perſons, who, at the death of the tenant for lite, may anfwer 
that deſcription, and to give a ſucceſiion of heirs to them: this being ſhewn, the rule, he ſays, no longer applics. But nothing leſe 
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(9. Rep. 187.) 


(Plowd. 40g. a.) 


Cap. 13. | 


* 


Of Warrantie. 


Sect. 720. 


Sec. 720; 


JTEM, jeo ay oje dire, gle . 
temps le roy Richard Je ſe- 
cond, il y fuit un juſtice del com- 
mon banke, demurrant en Kent, 
appel Richel, que avoit iſſue di- 
vers fits, et ſon entent fuit, que 
on eigne fits averoit certaine ter- 
res et tenements a luy, et a les 
heires de ſon corps engendres ; et 
pur default d'iſſue, le remainder a 
le ſecond fits, &c. et int a te 
tierce fits, Sc. et pur ceo que il 
voile que nul de ſes fits alieneroit, 
ou ferroit garrantie pur barrer ou 
leder les auters queux ſerront en 
le remainder, Sc. il fiſt faire tiel 
indenture a tiel effect, c gſtaſca- 
voir, que les terres et tenements 
Jueront dones a ſon ei gne fits ſur 
tiel condition, que fi Peigne fits 
aliena en fee, ou en fee taile, &c. 
ou , aſcun de ſes fits alienaſt, &c. 
que adonque lour eſtate ceſſera et 
ſerroit void, et que adonque meſ= 
mes les terres et tenements imme- 
diate remaindront a le ſecond fits, 
et a les heires de ſon corps engen- 


ALSO, I have heard fay, that in 

the time of king Richard the 
ſecond, there was a juſtice of the 
common place, dwelling in Kent, 
called Richel, who had iflue divers 
ſonnes, and his intent was, that his 
eldeſt ſonne ſhould have certaine 
lands and tenements to him, and to 
the heires of his bodie begotten 
and for default of iſſue, the remain- 
der to the ſecond ſonne; &c.and fo to 
the third ſonne; &c. and becauſe he 
would that none of his ſons ſhould 
alien; or make warrantie to bar or 
hurt the others that ſhould be in 
the remainder, &c. he cauſeth an 
indenture to be made to this effect, 
viz. that the lands and tenements 
were given to his eldeſt ſon upon 
ſuch condition, that if the eldeſt 
ſon alien in fee, or in fee taile, &c. 
or if any of his ſons alien, &c. that 
then their eſtate ſhould ceaſe and be 
void, and that then the ſame lands 
and tenements immediately ſhould 
remain to the ſecond ſon; and to 
the heires of his body begotten, ef 


dres, * et ſic ultra, /e remainder fic ultra, the remainder to his other 
as auters de ſes fits, et livery de ſonnes, and livery of ſeiſin was 
ſeiſin fuit fait accordant. made accordingly. 


EO ay oye dire, &c. Thoſe things that one hath by credible heareſay, by the 
example of our author, are worthy of obſervation. This invention, deviſed by juſtice 
Richel in the reigne of king Richard the ſecond, who was an Iriſhman borne, and the like by 
Thirning, chiefe-juſtice in the reigne of Henry the fourth, were both full of imperfections; for 
Nibil fimul inventum eff 22 and Sæpe viatorem nova non vetus orbita fallit ; and there- 
fore new inventions in aſſurances are dangerous: And hereby it may appeare, that it is not 
' ſafe for any man (be he never ſo learned) to be of counſell with himſelfe in his one caſe, 
but to take advice of other great and learned men. 
Non proſunt dominis que proſunt omnibus, artes. 
And the reaſon hereof is, in ſuo guiſque negotio hebetior eff, quam in alieno. 

[n] And the ſame judge, in his one name, &c. brought an action upon his caſe againſt 
others, and obtained a verdict, ſo as the right of the cauſe was tried on his fide ; yet for that 
upon his owne ſhewing in his count the action did not lye, ex afſenſs omnium jufticiariorum 
prater querentem Richel, judgement was given againſt him: but let us now leave this judge 
for example to others, and let us return to our author; 


21. H. 6. f. 33. I. 6. f. 42. b. 
fir Anthony Mildmaye's caſz. 


(1. Rep. 84.) 


ſm] 2. H. 4. f. 11. in Action 
{ur le caſe. 


Soct. 


* ceo fur meſme condition, ſcilicet, que ft le ſecond fits alienafty, c. que adonques ſor flat» cefſera, et que adongues meſmes les terres 
et tenements remaindruut al tier ce fits, et ales heires de ſon corps engendres, added L. and M. and Roh, 


than its appearing, that by the heirs of the body or heirs general, the whole line and ſucceſſion of heirs to the tenant for life, or, in 
other words, the whole of his inheritable blood was not meant, can deliver the caſe from the rule. He ſays, that the genuine rule in 
Shelley's caſe, is part of an ancient policy of the law to guard againſt the creation of eſtates of inheritance, with qualities, incidents, 
or reſtrictions, foreign to their nature. Thus it is one of the properties of an eſtate in fee ſimple, that it may be alicnated by the party 
ſeiſed, ſo that a condition not to alien is void at law. Thus curteſy and dower are incidents to eſtates of inheritance, and inſeparavly 
annexed to them ; that theſe known examples of incidents, inſeparable from inheritance, lead to a diſcovery of a foundation for the 
rule, which'in a moment renders it paramount to, and independent of private intention. It is one branch of a policy of law, adopted 
to prevent annexing to a real deſcent the qualities and properties of a purchaſe, and ſo is calculated to render impoſſible the creation 
of an amphibious ſpecies of inheritance ; that is, an eſtate of freehold, with a perpetual ſucceſſion to heirs, without the other properties 
of inheritance; in other words, an inheritance in the firſt anceſtor, with the privilege of veſting in the heirs by purchaſe the ſueceſſion 
of one to another, without the legal effects of a deſcent, a compound of deſcent, and purchaſe.— Such a commixture would, he fays, 
have put an end to all thoſe lines of diſtinftion by which we ſo cafily and certainly diſcriminate inheritances from mere eſtates of frec- 
hold. Ir would have been a continual ſource of fraud upon feudal tenure. When the heir came iuto the tenure by deſcent, the lord 
was entitled to thoſe grand fruits of military tenure, wardſhip and marriage; but if he took by purchaſe, only the trifling acknow- 
ledgment of retief was due to the lord, If the heir were allowed to ſucceed by purchale, it would defeat the ſpecialty creditors 
of the anceſtor; it would have ſuſpended all actions for the inheritance of laud. If private intention had been permitted to annex to 
real heirthipthe contradiction of taking by purchaſe, what principle of our law would have remained te refitt ſtripping the title by fue. 
ceſſion of all the other effects and conſequences legally appropriated to it? Why miglit it not have given to purchale the qualitics of 
deſcent? It is a poſitive rule of our law, that a man cannot raiſe a fee ſimple to his own right heirs as purchaters, either by legal con- 
ve yance, or by conveyance to uſes. By this it is meant, that where the anceſtor wills that at his dearh his heirs (hall, by gift from hum, 
come to that wy inheritance which the law of deſcent and ſueceſfion throws upon them, it is conſtrucd as a vain and fruitleſs attempt 
to give that to the heirs which the law veſts in them. It amounts to a prohibition upon the anceitur againit making his heirs pur- 
chaſers, by yiving at his death what the law confers without his aid. But this rule applics only ts the acts of the anceltor; : Was 
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AN 1 ſlombls ber DU th bs ERE our authour 16 
AE 8 1. f emble þ er BUT it ſcemeth by H of opinion, that theſe 
. reaſon, que touts reaſon, that all remainders in the forme afore- 
1% remainders en ſuch remainders in the faid, are void and of no va- 


la forme avantdit forme aforeſaid are * 15 "ron of FOR 3 
ont voides et de nul void and of no value, de end. 28. . 29. i. 


| Here hee ſetteth downe a rule 2. Cro. 360.) 
value, et ceo pur and that for three concerning remainders, viz. 


trois cauſes. Un cauſe cauſes. One cauſe is, nie bog repay Gor prog 


eft, pur ceo que cheſ= for that every remain- veſt in him bo whoni it is li- 
cun remainder que der which beginneth m—_—__ a Cy 1 
Commence per un fait, by a deed, it behooveth particular eſtate. 

# covient que le re- that the remainder a 7 Sas, oak by . 
201119 ; 4 - eed, [= cauſe if lan ans 
mainder ſoit en luy a be in him to whom bes grnted and rendred by [Al sg. b Fr 
que le remainder eſt the remainder is en- fine for life, the remainder 


tayle per force de tailed by force of the in file, the remainderin tee, 


— none of theſe remainders are 
 meſme le fait, avant ſame deed, before the in them in the remainder, un- 


Hrverie de ſeiſin eft livery of ſeiſin is made woes tans eſtate be 
fait a luy que ave- to him which ſhal $ccondly, that the remain- 5 
ra le franktenement ; have the freehold ; for der bee in him, Kc. at the (Cro- Eliz. 360. 


F . : | | time of the livery. This is re- 
car en tiel caſe le neſ= in ſuch caſe the grow- gularly true, bur yet ic hath 
fance et le eſtre de le ing and the being divers exceptions, Firſt, un- 


remainder eft per le of the remainder is by |-ffe the perſon that is to take 
K : . . the remainder be not in rerum | | 
 tivery de ſeiſm a celuy the livery of ſeiſin to (2, Roll. Abr. 419.) __ 


o naturd ; [0] as if a leaſe for H. G. tit. Feolfmcath: & 
Que aVera le fr ank- him that ſhall have life be made, the remainder 3 47. E. * * 


i . 12, A. 2 Detinue, 46. 
rencment, et tiel re- the freehold, and ſuch 7 4 dein den aides is df. ET REES 


mainder ne fuit al ſe- remainder was not to ficeth that the Inheritance 11 2 21+ . . tte Ae an, 52: 


| 7. H 4. 23- 11. Hf. 4. 74+ 
cond fits al temps the ſecond ſonne at the paſieth reſenely our of the ES 0 — 4 
de livery de ſeiſin time of the livery of feire of J. 8. for that living 8. K. 2. qu. Jr clam. 36; 
en le cas avantdit, ſeiſin in the caſe afore- bis father he is not in rerum (++ Rep: 94: 
£3 . naturd, for non eft hæres vi- 

Co ald, OC. wentis; ſo as the remainder 
is good upon this contingent, viz. if J. S. die during the life of the leſſee. 

Le] And ſo it is if a man make a leaſe for life to A. B.and C. and if B. ſurvive C. then the 


remainder to B. and his heires. Here is another exception out of the ſaid rule; for albeit the [þ] Fl. Com. Colthirſt's caſe, 


perſon be certaine, yet inaſmuch as it depends upon the dying of B. before C. the remain- 14 44 2. Rep. 57. 2. b.) 
. der cannot veſt in C. preſently. And the reaſon of both theſe caſes in effect is, becauſe the - 
remainder is to commence upon limitation of time, viz. upon the poſſibilitie of the death of 
one man before another, which is a common poſlibilitie, 
A man letteth lands for life upon condition to have fee, and warranteth the land in forma 
_ preditta, afterward the leſſee performeth the condition whereby the leſſee hath fee, the (8. Rep. 73.) 
warranty ſhall extend and increaſe according to the ſtate. And ſo it is in that caſe if the leſ- 
ſor had died before the performance of the condition; the warrantie ſhall riſe and increaſe 
according to the eſtate, and yet the leſſor himſelſe was never bound to the warrantie, but it (Hob. 130, 131.) 
hath relation from the firſt livery. And by this it appeareth that a warranty being a cove- 
nant reall executory, may extend to an eſtate i» futuro, having an eſtate, whereupon it may 
worke in the beginning. But if a man grant a ſeiguiorie for yeares upon condition to have fee 
with 


9 


therefore requiſite to have a like barrier as to acts between perſons not ſtanding in that relation towards each other. This is effected 
by the rule in Shelley's caſe. Thus explained, ſays he, the rule in Shelley's cafe can no longer be treated as a medium fordiſcovering 
the teſtator's intention. The ordinary rules for the interpretation of deeds ſhould be firſt reſorted to. When it is once ſettled that 
the donor or teſtator has uſed words of inheritante, according to their legal import; has applied them intentionally to comprize the 
whole line of Þeirs to the tenant for life; has made him the terminus, by reference to whom the ſucceſſion is to be regulated ; then 
the rule in Shelley's caſe applies, and the heir ſhall not take by purchaſe. But if it hall be decided that the teſtator or donor did not 
mean to involve the whole lint of heirs to the tenant for life; did not mean to ingraft a ſucceſſion on his eſtate, and to make him the 
anceſtor or terminus; but itiſtead of this, intended to uſe the word heirs in a limited, reſtrictive, and qualified ſenſe; intended to point 
at that individual perſon who ſhould be the heir at the moment of the anceſtor's deteaſe; intended to give a diſtinct eſtate of freehold 
to ſuch fingle heir, and to make his or her eſtate of freehold the ground-work of a ſucceſſion of heirs; to conſtrue him or her the 
anceſtor, terminus, br ſtock, for the ſucceſſion to take its courſe from :—in every one of theſe caſes, the premiſes are wanting upon 
which the rule in Shelley's caſe interpoſes its authority, and the rule therefore becomes extraneous matter.—Previouſly to Mr. Har- 
grave's publication, the rule in queſtion had been diſcuſſed, with infinite learning and ability, by Mr. Farne, in his Eflay on Con- 
tingent Remainders. Jn this juſtly celebrated work, Mr. Fearne obſerves, that the rule in Shelley's caſe is ſuppoſed to have been 
originally introduced to prevent frauds upon the tenure z and that if ſuch a limitation had been conſtrued a contingent remainder 
the anceſtor might, in many caſes, have deſtroyed it for his own benefit if not, he might have let it remain to his heirs in as bene- 
| fieial manner as if it had deſcended to him, at the ſame time that the lord would have been deprived of thoſe fruits of the tenure, 
which would have accrued to him upon a deſcent, He then minutely and accurately examines all the caſes upon the ſubject, which 
had come before the courts of law aud equity, and inveſtigates very fully the principles upon which they were determined. He ſavs 
that in the caſe of Perrin and Blake, the queſtion is not whether the words, keirs of the body, may not, under certain circum- 
** ſtances, be taken as words of purchaſe z but whether thoſe words, ſtanding perfect, independent, and unexplained, and preceded 
by a limitation of the legal freehold to the anceſtor in the ſame will, have ever been conſtrued as words of purchaſe.” To this he 
replies», ** that not one of the caſes, till that of Perrin and Blake, can fairly be urged in ſupport of an affirmative anſwer to that 
* queſtion” The three very maſterly performances referred to in this note, will make the reader fully acquainted with the general 
mern of the eaſc in queſtion, and of the ſeveral points of legal learning, upon the diſcuſſion of which it either immediately or incidentally 
depends But as the ſubject is neceſſarily of a very abſtruſe and intricate nature, and the arguments uſed in ſupport of the different opi- 
nious teſpetting it are neceſſarily complicated and interwoven with one another, the following diſerimination of che leading points upon 
which the decition of the cale muſt ultimately turn, will, pechaps, be uſeful to thoſe who with to ontain an accurate knowledge of the 
doctiine in dilpute—l. Let us firſt ſuppoſe, that after a de viſe to a wan for life, and a ſubſequem devilerothe heirs of his body, the teſtator 
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with a warranty in forma predifg, and after the condition is performed, this ſhall not extend 

to the fee, becauſe the firſt eſtate was but for yeares, which was not capable of a warranty. 

And fo it is, if a man make a leaſe for yeares, the remainder in tec, and warrant the land in 

formd predifd, he in the remainder cannot take benefit of the warranty, becauſe he is not 

artie to the deed ; and immediately he cannot take, if he were partie to the deed, becauſe 

he is named after the hahendum, and the eſtate for yeares is not capable of a warrantie. And 

ſo it is if land be given to 4. and B. ſo long as they joyntly together live, the remainder to 

the right heires of him that dieth firſt, and warrant the land iz formd predic ; A. dieth, his 

1. Rep. 17.) heire ſhall have the warrantie ; and yet the remainder veſted not during the life of A. for the 

Lee ces <&..-— death of 4. mult precede the remainder, and yet ſhall the heire of A. have the land by dif. 
5 #. Fett + nn Yate ent. -7 as >. re 
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8 T te primer fits alie- LE ſecond cauſe THE ſecond cauſe 
naſt, Sc. By the a- eſt, fs le primer is, if the firſt ſonne 
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Bd wv. 1 Sane lienation of the donee two fits altenaſt les tene- alien the tenements 
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2.9. ib. 


utes Au bis Hor Aa 


things are wrought : | . . 
Firſt, the ab ments en fee, adon- in fee, then is the 
and tee is in the alienee. ques eſt le frankte- freehold and the fee 


wa i rr moment of fe fe Gimple in the aience 


C71 2. H. 7.146. 87 u. 8. 24. [g] And therefore by the alie- ſimple en [ 'alienee, ef and in none other 3 


nation that transterreth the i : 
frechold and fee ſimple to the en nul auter; et 1 le and if the donor had 


alicnee, there can no remain- donour avert aſcun any reverſion, by ſuch 

= ES 1 if in the reverſion, per tiel a- alienation the rever- 

#16. i; ©. id juris clam; 20. 0 onne, J 8 ita man , 0 — 2 9 
Le. Sea. J d 25g. 270. make a leaſe for life upon lienation Ie revenſion ſion is diſcontinued: 
Dyer 209. a. Flow d. 467. condition that if the leſſor eff diſcontinue + don- then how by any rea- 


rant over the reverſion, that . 
then the lefſee ſhall have fee; 9295 coment per af- fon may it be, that 


if the leſſor grant the rever- cum reaſon poit ® ceo ſuch remainder ſhall 


on by fine, the lefſee hail re que tiel remain- commence his being 
not have fee; for when the , 8 þ 
fine transferreth the fee to der COMMENCcer a ſon and his growing Im- 


Argumentum ex abſurdo. the conuſce, it ſhould bee ab- eftre et fon neſſance mediately after ſuch 
(5. Rep. 8. a.) ſurd, and repugnant to rea- 5 


ſon, that the ſame fine ſhould immediate apr es liel alienation made to a 


worke an eſtate in the leflee ; alienation fait a un ſtranger, that hath 


for one alie nation cannot veſt g x 
an eſtate of one and the ſame eftrange, que ad per by the ſame aliena 


land to two ſeverall perſons meſme / alienation tion a freehold and 


at one time, franktenement et fee fee ſimple, &c.? And 
In a man's owne grant, 


which is ever taken moſt for. Aimple, Sc.? Et auxy allo if ſuch remain- 


cibly againſt dare the 2 i tiel remainder ſer- der ſhould bee good, 
on of Litrleton doth hold; for . . 
it hath beene reſolved by the 797# bone, adongques then might hee en- 


Hes. Preferments af juſtices, L/] that if a man purroit il enter ſur ter upon the alienee, 


t gies. Br. 52. 23. H. 8. ib.gze ſeiſed of an advowſon in fee J*,,1; 5 
29. li. 8. Dirr. 35. by his ded granteth the next / alienee, hou 10 Na where he had no 


11. El a. 282, 283. preſentation to 4. and betore voit aſeun maner de manner of right be- 


-. Re * 6.) . 0 . . . * 

e is —_— Dey droit avant I'aliena- fore the alienation, 
7 8 ; _ another dee ran e . . . . 

Ht 23 hoterug Herrm 7 OY — of the fame Lion, que ſerra incon- which ſhould bee in- 


church to B. the ſecond grant Venzent. convenient. 


in u cin f. ki, of is void, for A. had the ſame | 
ern , granted to him before; and the grantee ſhall not have the ſecond avoydance by conſtruction, 
e 2 7. Wr 4 to have the next avoydance, which the grantor might lawfully grant, for the grant of the 


e next avoy dance doth not import the ſecond preſentation. [?] Bat ĩt a man ſeiſed of an advows 
(3. Cro. 790, 791.) ſon 


* co not in L. and M. nor Roh. 
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in expreſs words declares it to be his intention, that by the deviſes in queſtion he means to give the anceſtor the eſtate for his life only, 
and to give aa cftare in fee by purchale to his heirs : Is the rule in queſtion of that very rigid and forcible nature, as to be unaffe-t- 
ed and rncontrouted by th exprefs words ?—11, If the anſwer to this quettion is, that the exprets declaration of the teſtator will, in 
this caſe, controul the legal operation of the words, heirs of the body, the next queſtion is, Can any words ſhort of an expreſs de- 
claration have this effect? or, in other language, Can that rule be controuled by words of implication „III. If the anſwer is in the 
atfirmative, the next enquiry is, Whether, to form ſuch an implication as will controul the rule, it is ſufficient that it appears to be 
the teſtator's intention that the axce/tor thould take an gate for his life onty -V. Or, Mult it alſo appear to be his intention that 
the heirs ſhould take, not as deſcendants, but as purchaſers , V. Muſt it alſo appear how or <hat eftates he intends the heirs to 
take ?VL. And how and what eftates may the heir take by the law of England, his anceſtor taking by the ſame inſtrument 
an eſtate for his life only ?=Such, perhaps, will be the proceſs of enquity, if it is admitted, that there are caſes here, 
in deviſes of this nature, the heirs will rake by purchaſe : but if that is not admitted ; if it is aflerted, that where a teſtator 
has once deviſed to a man for life, and A, to the hes of his body, no other words, however poſitive and expteſs, 
mall controul the legal operation of the words, heirs of his body; it will then remain to inquire into the ground of the ſup- 
poted inflexibility and rigidity of the rule.— I. Is it that it is againft the law of the land, that lands ſhould be conveyed to the 
anceſtor for life with ſuch eſtate or eſtates in remainder to the heirs of his body, as thoſe heirs muſt be ſuppoſed to take, if they 
take as purchaſers *—=To refolve this queſtion with accuracy, it thould firſt be ſettled what eſtate or eſtates the heirs of the body 
would take under this conſtruttion ; and then it ſhould be ſuppoſed that ſuch eſtate or eſtates are deviſed by the moſt accurate and 
ſcicntific legal expreflions : if deviſes fo worded would be held contrary to law, the neceſſary concluſion is, that the ohe intended to 
be cftefted by the teſtator /5 again/t laws —II. If it appears that ſuch eſtate or eſtates are not contrary to the law, but it ſtill is contende 
that a deviſe to one for life, and after his deceaſc to the heirs of his body, ſhall make the heirs take by deſcent, contrary to the teſtator s 
intention, the only remaining ground to ſupport that conelution is, that to make the heirs take by deſcent in deviſes of this nature, is a point 
of coultruction fo nxedly and unalterably ſettled by judicial determination, that it is not now in the breaſt of any court to deviate from it. 
By inveſtigating the rule in queſtion under the above heads of enquiry, a regular and diſtint᷑t view may, it is conceived, be obtained of 
the different points of law which relate to it, and of the differcut grounds upon which an opinion upon it may be framed.—1t is 
reatly to be lamented that there ſhould be fo much uncertainty and difficulty in the application of a rule of law, to which reſort muit 
be fo ofien had on the confrruftion of wills. All parties agree that the rule has an exiftence ; but from the liberality which is 
allowed in the couſcc utition of wills, it tas been contended that it dues not extend to thoſe deviles to which it cannot be . 
5 withou 
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ſon in fee take wiſe; now by act in law is the wife intitled to the third preſentation, if the 
huſband die before. The huſband grant the third preſentation to another, the huſband die, (a.Cro.bqi. k 
the heire ſhall preſent twice, the wife ſhall have the third preſentation, and the grantee the vg 3 we" 48 
fourth; for in this caſe it ſha!l be taken the third preſentation, which he might lawfully cy 9-3.) 
grant : and ſo note a diverſitie betweene a title by act in law, and by act of the partie; tor * L.. 05 
the act in law ſhall worke no prejudice to the grantee, 1 2 4 39. See Zo <4 
Auxi ſi tiel remainder ſerroit bone, &c, The force of this argument is, that 22 Ze 
and be void) being an eſtate of inheritance in lands or tenements, cannot ceaſe or be void be- 218. 2.) of 
fore the ſtate be defeated by entrie ; then if this remainder ſhould be good, then muſt it give 

an entrie upon the alience to him that had no right before, which ſhould be againſt the ex- N 


reſſe rule of law, v1z. that an entrie cannot be given to a ſtranger to avoid a voydable act, as 
before hath beene ſaid in the Chapter of Conditions, 


Lequel erra enconvenient. Here note three things, Firſt, that whatſoever is vide $ca. By, Kc. 
againſt the rule of law is inconvenient. Secondly, that an argument ab inconvenients is ſtrong f 

to prove it is againſt law, as often hath beene obſerved. Thirdly, that new inventions 

(though of a learned judge in his owne profeſſion) are full of inconvenience, Periculoſum eff 


ſecing the eſtate of the alienee (albeit the words of the condition be, that the ſtate ſhould ceaſe e 2 A L,. — 
| nt, 214. b. 


LAtierce cauſe 
eft, quant la con- 
dition eft tiel, que 
i eigne fits alienaſt, 
Sc. que ſon eftate ceſ- 
era ou ſerroit void, 
Sc. donques apres tiel 
alienation, &c. poit le 
donor enter per force 
de tiel condition , 


fes novas et inufitatas induceres 


Eventus varios res nova ſemper habet. 


Sect. 723. 


THE third cauſe is, 

when the condi- 
tion 1s ſuch, that if the 
elder ſonne alien, &c. 
that his eſtate ſhall 
ceaſe or bee void, &c. 
then after ſuch aliena- 
tion, &c. may the do- 
nor enter by force of 
ſuch condition, as it 
ſeemeth; and ſo the 


H E RE it is to bee ob 
ſerved, that part of the 
condition-that prohibiteth the 
alienation made by tenant in 
taile is good in law, with ſuch 
diſtinction as hath beene be fore 
ſaid in the Chapter of Condi- 


(1, Rep. 48. 62. 120, 

10, Rep. 34. 9. Rep. 127. 
6. Rep. 40. 2. Rep. 30. 
Aut. 224. a.) 


ti ns. And the con ſequent 


of the condition, viz. that the 
lands ſhould remaine to ano— 
ther, &c. is void in law, and 
by the opinion of Litileton the 
donor may re-enter for the 
condition broken; for Utile per 
inutile non vitiatur: Which be- 


Comet 10 ſemble; et 8 p ing in caſe oſ a condition for the 
unt le donor ou ſes donor or his heires in deteating of an eſtate, is wor- (:. Roll. Abr. 308) 
Beires en tiel caſe doi- ſach caſe ought ſooner chu of obſervation. 


l And it is to bee noted, that 
ent plus 400 aver la to have the land than after the death of the donor, 


terre que * ſecond the ſecond ſonne, that the 2 deſcendeth to the 
. a KEE mot ens . eideſt ſfonne; and conſequently 
fits, que Nl avot aſcun y &. Car his alichation doth exunguiſh 
droit devant tiel alie= fore ſuch alienation ; the r wherein the - 
| . 737 . . weakneſſe ot this vention ap- (10. Rep. 40. b. 
nation; el Hint and ſo it ſcemeth peareth: and therefore Little ths 
ſemble que tielx re- that ſuch remainders vo» here faith, that it ſeemeth 


mainders en le cas a- in the cafe aforeſayd bat the donor may re-cater, 
; | f þ and ſpeaketh nothing of his 
' 1 4 * . 4. + d &. 0 S = 
Vant it fort U014C5 . ATE Void. herre-. A man hath uſue two 
| ſonnes, and maketh a gift in 
taile to the eldeſt, the r mainder in fee to the puiſne, upon condition, that the eldeſt ſhall 
not make any diſcontinuance with warrantie to barre him in the remainder ; and it he duth, 
that then the puiſne ſonne and his heires ſhall re-en er, the eldeſt make a feofiment in tee 
with warrantie, the father dieth, the eldeſt ſonne dieth without iſſue, the puiſne may enter ; 
but if the diſcontinuance had bene after the death of rhe father, the puiſne could not have 
greens In this caſe foure points are to be obſerve, Firſt, as Littleton here ſaith the entrie 2 
or the breach of the condition 18 given to the father, and not to the puiſne tonne. Secondly, (20. Rep. 10g.) 


that 


+ Sc. added L. and M. and Roh. + &c. added L. and M. and Roh. 
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without defeating the intention of the teſtator: It is certain, that no rule of late has a more ancient origin, or is more gencraliy eſta» 
bliſhed, than that if a reſtator expreſſes his intention defectively, either by not uſing technical and artificial terms, or by uſing 
them improperly, vet if his intention can be collected from his will, the law, however defective his language may be, will conſtrue 
h s words according ro his intention; and if the object of it is warranted by the eftablithed rules of law and equity, will admit its 
full operation and effect. It is equally certain, on the other hand, that if the teſtator's intention appears to be to effect that which the 
rules of law and equity do not admit, neither the courts of law nor the courts of equity can allow its operation. The firſt thing, 
therefore, to be atcertained, is, what the object of rhe teſtator is; the next, whether it is ſuch as the rules of law and equity admit. 
To determine the laſt point, as ſoon as it is ſettled what the teſtator's intention is, tet him be ſuppoſed to have expreſſed it, not in the 
words actually made uſe of by him, but in the moſt accurate and ſcientiſic language. If, when ſo expretied, its operation will be al- 
lowed, both at law and in equity, it mutt be admitted on all hands that it ſhould have its operation and effect, notwithſtanding any 
BUCcuracy or impropriety ufed by the teſtator in his method of expreſſing ir. But if, when expreſſed in artificial and ſcientific lan- 
vuage, the law will not give it effect, it muſt cqually be admitted, that it is no longer in the power of the courts to give it an operation: 
the fault of the reftator's will being, not that he has exprefied his intention inaccurately, but that the object of his intention is 
unſuwful. To apoly this reaſoning, to the cale of Perrin v. Blake, what was the teſtator's intention? Suppoſing the heirs in 
that cafe to take by purchaſe, there are, it is conceived, bur three conſtructions, to be put upon ſuch a deviſe. Thee 75, to ſuppoſe 
that the deviſl: to the heirs of the body of the anceſtor, to whom the life efate is limited, gives eſtates ro his fons ſucceſſively in tail, 
with remninders over in tail to his daughters as tenants in common. Deviſes of this nature are, unqueſtionably, conformable to law. 
They are the modifications of property moſt frequently introduced in the ſettlements of real eftates. It follows, that if the words of the 


tefotor are confirued in this tente, they are unobjectionable in point of law. Bur the courts of law have not thought themſelves, 


warranted to conſtruc them in this ſente ; this conſtruction, therefore, muſt be laid aſide. The ſecond confiraufiion is to ſuppoſe, chat 
the teſtator's intention is to give the anceſtor an eſtate of freehold, and to veſt the inheritance in the perſon who, at the time of the an- 
ceſio1*s deccaſe, ſhould be the heir of his body, and to make that perſon the ſtock of the inheritance. It muſt be admitted, 
that this is perfectly lawful ; and there is no doubt but a diſpoſition of this nature, if framed in proper language, would be good, not 
only in a will, but in a deed, The qucftion then will be, Whether that was the intention of the teſtator? It is obvious, that by the 
| | to comprehend 4% the heirs of the body of the deviſee z but it the cuuſtruttion 
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41. E. g. fol. 


Cap. 13. Of Warrantie. Sect. 724. 725. 


that by the death of the father the condition deſcends to the elder ſonne, and is but ſuſpended 
and is revived by the death of the eldeſt ſonne without iſſue, and deſcendeth to the youngeſt 
ſonne. Thirdly, that the feoffment made in the life of the father cannot give away a condi. 
tion that is collaterall, as it may doe a right. Fourthly, that a warrantie cannot binde a title 
of entrie for a condition broken (as hath beene ſaid) ; but if the diſcontinuance had beene 
made after the death of the father, it had extinct the condition: which caſe is put to open 
the reaſon of our author's opinion. (1) 

In theſe laſt three Sections our author hath taught us an excellent point of learning, 
that when any innovation or new invention ſtarts up, to trie it with the rules of the com- 
mon law (as our author here hath done); for theſe be true touchſtones to ſever the pure 
gold from the droſſe and ſophiſtications of novelties and new inventions, And by this ex- 
ample you may perceive, that the rule of the old common law being ſoundly (as our author 
hath done) applyed to ſuch novelties, it duth utterly cruſh them and bring then to nothing; 
and commonly a new invention doth offend againſt many rules and reaſons (as here it ap- 
peareth) of the common law; and the antient judges and ſages of the law have ever (as 
it appeareth [“] in our bookes) ſuppreſſed innovations and novelties in the beginning, as 
ſoone as they have offered to creepe up, leſt the quiet of the common law might be di- 
ſturbed: and ſo have [a] acts of parliament done the like, whereof by the authorities quoted 
in the margent, you may in ſtead of many others, upon this occaſion take a little taſte, 


But our excellent author, in all his three bcokes, hath ſaid nothing but Ex veterum ſapientium 
ore et more. 


Vid. Sect. 446. 


(10. Rep. 96. 


(Plowd. 413. Ant. 283. b) 


- 


[*] 31.E.g. Gager deliverance 3. 
22. All, 12. 38. E 3.1. 

2. H. 4. 18, &c. 

[a] 1. E. 3. cap. 15. ſtat. 3. 
18. E. 3. cap. 1. & 6. | 

4. H. 4. ca. 2. 11. H. 6. c. 23. 
12. E. 4. cap. 8, &c. 


Sect. 724. 

(s. Inſt. 293. cap. 3) TEM. a le common ley, de- 
vant leſtatute de Glouceſter, 

i tenant per le curteſie uſt alien 
en fee oveſque garrantie *, apres 
fon deceaſe ceo fuit un barre al 
heire +, ficome appiert per les 


LSO, at the common law, be. 
fore the ſtatute of Glouceſter, 

if tenant by the curteſie had alien- 
ed in fee with warrantie, after his 
deceaſe this was a barre to the 
heire, as it appeareth by the words 


parols de meſme Feſtatute : mes il 
eft remedy per meſme Peſtatute, 
que le garrantie de le tenant per 
le curteſie ne ſerroit my bar al 
heire, finon que il y ad aſſets per 
diſcent per le tenant per le curte- 


ie; car devant le dit eſtatute, ceo 
fuit un collateral garrantie al 


heire, pur ceo que il ne puiſſoit 
conveyer aſcun title de diſcent a les 
tenements per le tenant per le cur- 
tefre, mes tant ſolement per ſa mere, 
ou auters de ſes anceſtors ; et ceo 
eſt le cauſe pur que il fuit colla- 
teral garrantze, 


of the ſame ſtatute : but it is re- 
medied by the ſame ſtatute, that 
the warrantie of tenant by the 
curtefie ſhall bee no barre to the 
heire, unleſſe that hee hath aſſets 
by diſcent by the tenant by the 
curteſie; for before the fayd ſta- 
tute, this was a collateral warran- 
tie to the heire, for that hee could 
not convey any title of diſcent to 
the tenements by the tenant by the 
curteſie, but only by his mother, 
or other of his anceſtors ; and this 
is the cauſe why it was a collate- 
ral warrantie, 


Sect. 725. 


As þ beme enberitor prent PUT if a man inheritor taketh 
feme, les queux ont & fits wife, who have iſſue a ſonne 
enter eux, et le pier devie, et le betweene them, and the father di- 


fits 
o accord added L. and M. and Roh. 1 Tc. added L. and M. and Roh. 


Sc. added L. and M. and Roh. 
$ iſſue added L. and M. and Roh. + & c | 


(1) In ſome of the former notes, there has been found occaſion to anticipate many of the obſervations which otherwiſe would have 
occurred upon this and the three preceding Sections. See ante 203. b. n. 1. 216. a. n. 2. 223. b. n. 1. and particularly 327. a. n. 2.— 
Some further obſetvations on the fubject of theſe Sections will be found at tlie foot of page 381. a. U 
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here contended for be admitted, only a particular ſeries or line of ſuch heirs will be admitted. None will be admitted but the perſon 
who happens at the time of the anceſtor's deceaſe to be the heir of his body, and rhe heirs of the body of that perſon ; all the other heirs 
of the body of the anceſtor will be utterly excluded. Thus, ſuppoſing him to have ſeveral ſons, the eldeſt ſon would, at the time of the 
teftgtor's deceale, anfwer to the deſeription of heir of his body; he, therefore, would take an eſtate by purchaſe, he would be 
the ſtcck of the inheritance, and from kim the lands would diicend upon all his iſſue. But rhe deviſe would reach no farther; 
it would not comprehend the other ſons of the anceſtor, or their illue. Thus, if this conſtruction ſhould be received, the in- 
tention of the tefturor will be, to a great degree, abſolutely defeated. If there are no ulterior limitations or deviſes after the deviſe to 
the hcirs of the hody of the tenant for life, the reverſion in fee will deſcend on the eldeſt fon ;-and he may, conſequently, difpofe of it 
from his brothers and their iſſue. If there are any ſuch ulterior limitations or deviſes, the perſons claiming under them would rake be- 
fore, and tothe total diſiuherifou of the other brothers and their ifue. Of the ſecond contiruction, therefore, mult be repeated what was 
ſaid of the firit, that it is unobiectionable in point of law, but that it is not conformable to the intention of rhe teſtator. The 14rd 
conflrufion is, to 5 51 that the inheritance will firſt veſt in the perſon anſwering, at the time of the deceaſe of the anceſtor, to the 
defcription of heir of his body; and that, on failure of iſſue of that perſin, it will veſt in him who anſwers that deſcription at the 
time of ſuch failure of iſſue, and fo on, while there are any ſuch heirs revaining. This conſtruction is conformable in ſome reſpects 
to the caſe of John de Mandeville, mentioned by fir Edward Coke, ante 26. b. aud ſee note in p. 488. of Mr, Douglas's Reports. The 
queſtion then is, Whether there is any thing unlawful in this intention? To aſcertain this, let it be rricd by the teſt above men- 
tioned, that is, let us ſuppoſe it exprefied in the moſt accurate and technical languages 


f r This will give 
the firſt fon or his iflue, at the time of the anceſtor's deccaſe, an eſtate tail 3 and upon failure of that line of iffue, the lands will veſt 
fur an eſtate tall in tlie perſon who, at the time of the Failure of the iſlſue of the firlt taking heir, will anſwer the deſcription of heir of the 


ody 


Lib. z. 


rantie diſcendiſt a le fits, ore le 
fits ſerra barre a demaunder meſ- 
me la terre per cauſe de Ia dit 
garrantie ; pur ceo que tiel colla- 
feral garrantie de tenaunt en 
dower n'eſt pas remedie per af- 
Meſme la ley eff, 
lou tenaunt a terme de vie fait un 
altenation oveſque garrantie, &c. 
et moruſt, et le garrantie diſcen- 
dift a celuy que avoit le rever/ion 
ou le remainder “, ils ſerront bar- 
res per titel garrantie . 


cum eſtatute. 


Of Warrantie. 
fits entra en la terre, et endowa 

a mere, et puis le mere alien ceo 
que el ad en ſa dower, à un au- 


ter en fee ove garrantie accor- 
dant, et puis moruſt, 


Sect. 725, 726, 


eth, and the ſonne entreth into the 
land, and endow his mother, and 
after the mother alieneth that 
which ſhee hath in dower, to an- 


et le gar- other in fee with warrantie accor- 


warrantie. 


dant, and after dieth, and the war- 
rantie deſcendeth tothe ſonne, now 
the ſon ſhall be barred to demand 
the ſame land by cauſe of the ſayd 
warrantie; becauſe that ſuch colla- 
terall warrantie of tenaunt in dower 
1s not remedied by any ſtatute; 
The ſame law is it, where tenant 
for life maketh an alienation with 
warrantie, &c. and dieth, and the 
warranty deſcendeth to him which 
hath the reverlion or the remain- 


der, they ſhall be barred by ſuch 


'0Þ this and the ſubſequent Section ſufficient hath beene ſayd before in this Chapter, 


Seat. 697. 


N et pas remedie per aſcun feat UTC. But by a ſtatute made fince, this caſe is 
remedied, as you ſee before, Se. 697. 


JTEM, en le dit 

caſe, fi ꝛſint fuit 
gue quant le tenant 
en dower alienaſt, 


+ Se. ſon heire fuit 


deins age, et auxy al 


femps que le garran- 
tie dliſcendiſt fur luy 
il fuit deins age; en 
ceſt cas l beire poit a- 
pres enter fur J'alie- 
nee, nient contriftcant 
fe garrantie aiſcendiſt, 
Sc. fur ceo que nul 
lacheſſe ſerra adjudge 


en I hare deins age, 


gue il nentra pas fur 
Palirnee en lu vie le te- 


Sect. 726. 


ALSO, in the caſe 
aforeſaid, if it 
were ſo that when the 
tenant in dower alien- 
ed, &c. his heire was 
within age, and alſo at 
that time that the 
warrantie deſcended 
upon him hee was 
within age; in this caſe 
the heire may after en- 
ter upon the alienee, 
notwithſtanding the 
warrantie deſcended, 
de. becauſe no lacheſſe 
ſhal be adjudged in the 
heire within age, that 
hee did not enter upon 


ERE note this diverſitie : 

if the heire bee within 

age at the time of the diſcent 
of the warrantie, he may en- 
ter and avoyd the eſtate ei- 
ther within age, or at any 
time after his full age : and 
Littleton faith well, that the 
infant in this caſe may en- 
ter upon the alicnee ; for if he 
bring his action againſt him, 
he ſlial be barred by this war- 
rantie, ſo long as the. ſtate 
whereunto the warrantie is 
annexed continue, and be not 
defeated by entrie of the heire : 
but if hee be within age at the 
time of the alienation with 
warrantie, and become of full 
age before the diſcent of the 
warranty, the warranty fhal 
barre him for ever. Our au- 
thor putteth his caſes where 
the entrie of the infant is law- 
full; [a] for where the en- 
trie of the infant is not law- 


380 


(11. H. 7, cap. 20. Ant. 36g. b.) 


18. K. 4. 13. 33 H. 8. 63. 
23. Aff. 28, 32. E. 3. Gar. 30. 
(1. Rep. 120. 140.) 


(2. Roll. Abr. 953. 
33. II. 6. 6g. 724 


[a] 3. H. 2. 9. 33. H. 6. 6g. 
Br. tit. War. 54. 33. H. 8. 


tit. War. Br. 84. Lib. 1. fol. 67. 


nant en dower., Mes the alicnce in the life 


full when the warrantie de— 2. in Arche“ caſe, & 140. chud- 
ſcendeth, ley's cole, 
Fe. added L. and M. and Rol. 


+ &c. added L. and M. and Roh. Se. added L. and M. and Roh. 


body of the tenant for life, and ſoon till all the heirs of his body, and all their iſſue, are exhauſted. It is obvious, that a limitation of 
this nature differs materially from the limitations adopted in the firſt conſtruction, viz. to the tons ſucceſſively in tail male, with re- 
mainder to the duugliters; for in that caſe the eſtate veſts immediately in the firit taker, and the other tons, and all the daughters, take 
veſted remainders in tail. But according to the conſtruction we are now ſpeaking of, all after the firſt taker muſt be conſidered as 
taking per formam doni , ſuppoſing even that they take by purchaſe, all the eſtates after that of the firſt raker muſt be con- 
tingent. In fat, it is not very caly to aſcertain how they would take. But certainly none of the other children, or their heits, if 
this conſtruction thould be received, would take veſted eſtates during the life of the firſt taker, or the continuance of ifſue of his 
body: for, till the events in queſtion happened, it mutt be uncertain who, at the particular times in queſtion, would anſwer to the de- 
ſcription of heir of the body of rhe tenant for life z whereas, according to the firit conftruction, all the children would anſwer the de- 
ſcription under which they are deſigned, immediately upon their reſpective births, Such is the effect of this third conſtruétion.— 
Is there any thing in the deviſe, conſtruing it in this manner, ſuppoſing it to be properly and accurately framed, that combats with 
any known rule of law ? It is certain that ſuch a limitation would be good, if the life eftate, inſtead of being limited to the anceſtor 
of the perſons to whom the inheritance is afterwards limited, were limited to a ſtranger; as in the common caſe of a deviſe to A. lor 
life, remainder to the right heirs, or the heirs of the body of J. $,—Why ſhould its being a deviſe to the anceſtor make a difference? 
It may even be contended, that a limitation and deviſe of this nature have been allowed in equity. In the caſe of Tipping v. Co- 
un, Cath, 272, there was a limitation; and in lady Jones v. lady Say and Sele, 8. Vin. 262, there was a deviſe of a truſt eſtate to the 
anccftor for life, with a legal remainder after his deccafe to the heirs of his body. In both caſes it was admitted, that on account 
of the diflerent qualities of their eſtates, the freehold being equitable, and the inheritance legal, they did not coaleſce ſo as to be 
within the rule in Shelley's caſe; but it was allowed to be a good remainder in tail, in the heirs of the body of the anceſtor; and in 
the former of theſe cafes the verdict was for the perſon claiming the remainder. It may be antwered (and certainly with a great ap- 
pearance of reaton) that on account of the different nature and quality of the eſtates, the miſchiefs intended to be obviated by the 
rule in Shelley's caſe could not follow from admitting the heirs to take in theſe caſts by purchaſe. Contidering it with reſpect to the 
feudal principles, which are ſuppoled to have given occaſion to the rule, the lord would not have loſt the fruits of his tenure, nor 
would the fee huge been pur into abeyance. This cate, therefore, proves nothing, in favour of the legality of the eftates to be raiſeq 
by the conftruttion here contended tor This point is exhauſted by Mr. Hargrave's treatiſe upon it. If the reader is convinced b 


it that the eftates to be raited by this third conſtruction are not ſuch as the Jaw admits, it follows, that ſuppotiug the devite in quellion 
| | rg 
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Lib. 3. Cap. 13. 
ſcendeth, - the warrantie doth 
binde the infant, as well as a 
man of full age ; and the rea- 
ſon thereof is, becauſe the 
ſtate whereunto the warran- 
tic was annexed, continueth 
and cannot be avoided but by 
action, in which action the 
warrantie is a barre : and for 
the ſame reaſon likewiſe it is 
of a feme covert, if her en- 
trie be not lawful, a warran- 
tie deſcending on her during 
the coverture, doth bind her. 
[wv] And albeit the huſband 
be within age at the diſcent 
of the warrantie, yet if the 
entrie of the wife be taken 
away, the warrantie ſhall 
binde the wife. 

7] And herein a diverſitie 
is to bee obſerved betweene 
matters of record done or 
ſuffered by an infant, and 
matters in fait ; for matters 
in fait he ſhall avoid either 
F. N. B. 164. k. Moor. 76. 460. within age, Or at full age, as 
9. Rep. gb. 12. Rep. 1221 23.) hath becne ſaid ; but matters 
6. H. 8. Saver de default Br. 30. of record, as ſtatutes mer- 


3. H. 6. 10. 1. Mar. Dy. 104. : + ah. a : 
(Ant, 131. a. Noy. 16.) + chants and of the ſtaple, re 


(1. Rep. 66.) 


8 18. E. g. 3. 


F. N. B. 192. g. 2. Inſt, 483.) 


ſq] 20. E. g. Audit, quær. 25. 
F. N. B. 104. Kk. 6. E. 3. 39. 
17. E. 3. 76. 17. Aſſ. 53. 17. 
21. E. 2.4. 1. E. 3. Aud. quæi. 26. 
18 E. 3. Infant. 61. 

16. H. 7. 3 15. E. 4+ 5 

8. H. 6. 30. 1. H. 7. 13. 

(10. Rep. 43. Siderf. 321, 322. 


Of Warrantie. 


i beire ſuit deins age 


ol temps del aliena- 
tion, Ec. et puis il de- 
vient al pleine age en 
la vie de le tenant en 
dewer, et zſint efte- 
ant de pleine age il 
nentra pas fur l alie- 
nee en la vie de le te- 
nant en aower, et 


puis le tenaunt en 


dower moruſt, &c. la 
peradventure I Beire 
ſerra barre per fiel 
garrantie; fur ceo 
que il ſerra recte ſa 
follie, que il ęſteant 
de pleine age ne entr a 
fas en la vie de le 
tenaunt en dower, 


Se. 


Sect. 726. 


of tenant in dower. 
But if the heire were 
within age at the time 
of the alienation, &c. 
and after he commeth 
to full age in the life 
of tenant in dower, 
and ſo being of full age 
he doth not enter u pon 
the alienee in the life 
of tenant in dower, 
and after the tenant 
in dower dieth, &c. 
there peradventure the 
heire thall bee barred 
by ſuch warrantie; be- 
cauſe it ſhall bee ac- 
counted his folly, that 
he being of full agedid 
not enter in the life of 
tenant in dower, &c. 


cognĩizances knowledged by him, or a fine levied by him, recoverie againſt him by default in 


a reall action (ſaving in dower) muſt be avoyded by him, viz. ſtatutes, &c. by audita guærela, 


and the fine und recoverie (1) by writ of error during his minor:tic, and the like, 


And 


the reaſon thereof is, becauſe they are judiciall acts, and taken by a court or a judge, there- 


fore the nonage of the partie, to avoyd the ſame, ſhall be trie 


by inſpection of judges, 


and not by the countrey. And for that his nonage mult be tried by inipection, this cannot 
be done after his full age: and fo is the law clerely holden at this day, though there be ſome 
(Cro. Jae. 59., Yelv. 88. contra.) difference in our bookes. But it the age be inſpected by the judges, and recorded that he is 
| within age, albeit he come of full age before the reverſall, yet may it be reverſed after kis 
by Paſch. 13. Ja. R. in the full age, * And fo was it reſolved by the whole court of king's bench in the caſe of Ke{c- 


ing's bench. 


e he * 


If lands had bcene given to the huſband and wife and their heires, and the huſband had 
made a feoffmeut to another, to whom a collaterall anceſtor of the wite had relcaſed and 
died, and the huſband died, (and this had beene before the ſtatute of 32 H. 8.) th's warran- 
tie had ſo bound her waiveable right, as ſhe could not waive her eſtate, and claime dower. 
Otherwile it is of an eſtate determined: tor it a diſſeiſor make a leaſe to the huſband and 
wiſe during the life of the huſband, and the huſband dieth, the may diſagree to this eſtate 


determined, to ſave herſelſe from dammages. And ſo note a diveritie betweene an eſtate 
determined, and an eſtate bound by warrantic, 


Nul laches ſerra adjudge en le beire deins age. Laches, or laſches, is an old 
French word for flackneſſe, or negligence, or not doing. And the rule (that no negli- 
rence ſhall be adjudged in an infant) is true, where he is thereby to be barred of his entric 
in reſpect of a former right, as by a diſcent; or of his former right, (as Littieton doth here 

| put an example) by a warrantie waere his entrie is conge ible. But otherwiſe it is of con- 

0 0 ditions, charges and pen iIties going out of or depending upon the originall conveyance, for 
the laches or neghgence hail be adjudged in thole caſes aſwell in the infant as in any other. 

[y] Vile Pi. Com. Stoxvel 's caſe per totum. And ſee further there, where an infant being te- 
nant for life or yeares, ſhall be puniſhed for doing or futtering of waſte ; and where heclaimeth 
by purchaſe, a c-/av/t (hall lie againſt him, it he pay not his rent by two yeares. And fome 
have ſuid, it he have the tenancie by difcent, and he himſelf ceſſe, a ceavee doth lie, and he 
ſh 11 not have his age becauſe it is of his one ceſſer, 31. E. 3. A 54 But other bookes (as 
ſome conceive them) be againſt that: Yid. 9. Edu. 3. 50. 28. K. 3. 99. 14. Z. 3. Age 88. 
2. E. 


(Ante 171. b. 246. a. 337. b. 
35 b.) 


[JJ Fl. Com. Stowel's caſe, 355, 


(+. Rep. 14. Moor. 92. 
4. Rep. 4. b. 9. Rep. 85.) 


(1 Since our author wrote, the law ſeems to be otherwiſe underſtood ; for tis now the common practice for infants, having ob- 
tained a privy ſeal for that purpoſe, to ſutfer common recoveries 3 and the law ſeems to have been ſo ſettled ever ſince Blunt's cafe, 
which is reported in Hobart's Reports, page 196; which recovery was afterwards held good on a writ of error brought, and infancy 
alligned for error; as may be ſcen in W. Jones 318. Cro Car. 357, where the calc is reported under the names of the carl of New- 
port v. fir Henry Mildmay. Sce Salk. 567. Note to the 11th editions 
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to operate ſo as to give the heirs an eſtate by purchaſe, it muſt be conſtrued in one of the three modes above mentioned. Now the two 
firſt of theſe modes are not reconcileable with what is ackuowledged to be the general ſcope and object of the teſtator's üntention; 
and rhe third is not reconcileable with the laws of the land. The conſequence is, that the deviſe mult be left to its legal operation, 
and the heir muſt rake by deſcent. But if the reader ſhould be of opinion that the eſtates which, if the third conſtruction is admit- 
ted, will be created by the teſtator's will, arc fuch as the law allows, ſtill there will remain a formidable objettion to the acdinitfion 
of that conſtruction. It will appear, that by a ſeries of adjudications, from the 18 Ed. IL to the caſe of Coulſon v. Coulſon, 17 Geo. JI. 
inclufivelv, deviſes of rhe nature in queſtion have been conſtrued to veſt the inheritance in the anceitor. Admitting therefore that the 
reaſon or foundation of the conftruttion in queſtion is not now dilcoverable, there ſtill is great reaſon to contgud tha it is binding on 
the courts This is by no means peculiar to the rule in Shelicy's cafe. There are many other rules of conſtruction received by the 
courts, whick are arbitrary, and ſome of them not reconcilcable to plain reaſon. Still, being adopted as rules of contruction, rhe 
courts (ſometimes even with an avowed reluctance) conſider themielves to be bound ro ſubmit to theme It remains to ble; ve, thar the 
obſervations here offered to the reader, are intended to apply only tothe deviſes of legal ettates, and to thoſe deviles only in which the 
argument to except them from the rule in Shelley's cafe depends at the moit on the two following circumPl ances ; nt, that it evidently 
appears to be the teffaror's intention to give the anceſtor an eliate for his life only; and adly, that it alfo evidently appears to be his 
intention that the heirs of his bedy {ould take by purchaſe. If the teſtator's intention appears 16 be to give the age He an vitate for 
lite only, and to give an efate by purchaſe to the heirs of his ody; aud) if, 4efrdes this, his intention ie, het by the deviſe to tus 
heirs the 1oheritance ſhould veſt in that individual heir who, at the time of the deceuſe of rhe tenant for lite, ſhall be rhe heir of his 
bod, and the heirs of the body of that perſon, and that the deviſe ſhould reach no farther; or his intention is that the inheritauce 
1ould deſcend upon the fons of the tenant for life ſucceffively in tail, with or without remainders to the daughters; and this ul 
terior intention appears from any ather part of the will, either by plain declaration, or clear implication ; then, as there is nothing 
unlawful in this diſpoſition o his property, there is no rule of law or equity fiands in the way of ſuch conftrottion.— Bur this ul + 
teriot confiruction is not to be implied from the inere circumſtances of an cate for life only being givea tothe anceſtor, and its ap- 
pearing either by expreſs words or implication, that it was his intention to give an eſtate by purchale tothe heirs.— It may be ſaid this 
brings the matter to as much uncertainty as attended it before: but ſurcly that is not the caſe, Numberlets as the cafes retpeching the 


point in queſtion are, there are few indeed in which this ulterior explanation of the words, heirs of the body, 0cckire- Sex thoſe ched 


by Mr. Juſtice Blackſtone in Mr. Hargiave's Tiatts, 505, $06, 
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Lib. 3. Of Warrantie. Seck. 727, 728. 


and others, which books doe not prove that the re/awit doth not lye in tha caſe, but the 
contrary, that hee ſhall have his age to the end, hee may at his full age certainly know what 
to plead, or what arrerages to tender; for the land was originally charged with the ſeig- 
niorie and ſervices, 


5 " Sect. 727. 
| MES ore per Peflatute fait BUT now by the ſtatute made (4nt. 52. b. 325.) 
11. H. 7. cap. 10. / eſt 11. H. 7. cap. 10. it is ordain- 
ordeine, ft aſeun feme diſcontinue, ed, if any woman diſcontinue, 
al:en, releaſe, ou confirme ove alien, releaſe, or confirme with 
garrantie aſeun terres ou te- warrantie any lands or tenements 
- nements que el tient en dower which ſhe holdeth in dower for 
pur terme de vie, ou en tayle terme of life, or in taile of the gift 
del done ſa primer baron, ou de of her firſt huſband, or of his an- 
es anceſters, ou del done daſcun ceſtors, or of the gift of any other 
auter ſciſie al uſe le primer ba- ſeiſed to the uſe of the firſt hut- 
ron, ou de ſes anceſters, que band, or of his anceſtours, that all 
touts tiels garranties, Sc. ſerront ſuch warranties, &c. thall be void; 
woides ; et que bien lirroit a ceſtuy and that it (hall bee lawfull for 
que avoit ceux terres ou tene- him which hath theſe lands or te- 


ments, apres la mort de meſme la nements, after the death of the 
eme dentrer. ſame woman to enter. 
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HIS is an addition to Litilcton, and therefore to be paſſed over. And hereof ſufficient 
hath beene ſaid before, Sect. 697. 


Seck. 728. 


TEM. il eft parle 
en le fine de le dit 
eftatutede Glouceſter, 
gue parle del aliena- 
tion oveſque garran- 
ze fait per le tenant 
per le curtejie en ceft 
forme. Enſement, en 
meſme le manner, ne 
foit I beire le feme a- 
pres la mort la pere et 
le mere barre d action, 
i demanda ['heri- 
tage ou le mariage 
Ja mere per briefe 
dentre, gue ſon pere 
aliena en temps ſa 
mere, dont nul fine eſt 
levy en la court le 


LSO, it is ſpoken 

in the end of the 
ſaid ſtatuteofG/oucefter, 
which ſpeaketh of the 
alienation with war- 
rantie made by the te- 
nant by the courteſie 
in this forme. Alto, in 
the ſame manner, the 
heire of the woman at- 
ter the death of the fa- 
ther and mother ſhall 
not bee barred of ac- 
tion, if hee demandeth 
the heritage or the 
marriage of his mo- 
ther by writ of entry, 
that his father aliened 
in his mother's time, 


DONT nul fine et 


levy en le court le 


AT S Co. Here are three (Ant. 115. a. 360. a. 363 


things worthy of obſerva- 309. . 

tion concerning the conſtrue- 

tion of ſtatutes, Firſt, that 

{a} it is the moſt naturall (4! Pl. Com. f. 76. 
and genuine expointion of a ?: E. 8. 89. 
ſtatute to conſtrue one part 

of the ſtatute by ens ther (3: Rep. 31. 59. 
part of the ſame ſtarute, 
tor that beit expreſt-th the 
meaning of the makers, As 
here the queſtion upon the 
generall words of the ſta- vide Bradon! 
tute is, whether a fine levied Fieta lib. 5. cap. 34. 
onely by a huſband ſeiſed in 


4. Rep. 50. b. 58. 76.) 


ib. 4. f. 321. 


the right of his wife with (6. Rep. Gregory's caſe. 
warranty ſhall bar the heire 5: Rep. 60. 7. Kep. 37. 


„ CORES . Rep. 20. 118. 138. 
without aſſets. And it is well piond. 204, 205» 206. 2, 466. 


487. a, 11. Rep. 62. b.) 


expounded by the former 
part of the act, whereby it is 
enacted. that alienation made 
by tenant by the courteſie 
with warrantic ſaall not bar 
the heire, unlcile aflets de- 


ſceud, 
This ScCtion not in L. and M. nor Roh. 


63” Continuation of note to 379. b. 

The attempt mentioned in the Sections to which this note refers, is one of the many attempts which have been made at different times 
to prevent the exerciſe of that right of alienation which is inſeparable from the eſtate of a tenant in tail. The chief of them are ſtated 
in a very pointed manner by Mr. Knowler, 1. Burr. $4. He obſerves, that the power to ſuffer a common recovery is a privilege in- 
ſeparably incident to an eſtate tail: it is a potetas atienandi, which is not reſtrained by the ſtatute de donis, and has been fo conhdered 
ever ſince Taltarum's caſe [ 12. E. 4. 14. b. p. 16. J. And this power to ſuffer a common recovery cannot be reſtrained by condition, 
limitation, cuſtom, recagnizance, ſtatute, or covenant. That it cannot be reſtrained by condition, appears by Co. Litt. 223. b. 224. a. 
and Sonday's caſe, 9. Rep. 128-—That it cannot be reſtrained by limitation, appears by Cro. Jac. 696- Foy v. Hinde, and by Sonday's 
caſe, and other books. That it cannot be aſcertained by cuſtom, appears by the caſe of Taylor and Shaw, in Carter 6. and 22.—That 
it cannot be reſtrained by recognizance, or by ſtatute, appears by Pool's cafe, cited in Moore 810. That it cannot be reſtrained by co- 
venant, appears by the caſe of Collins v. Plummer, 1. Peere Ws. 104.—That an attempt to ſuffer a common recovery cannot be re- 
ſtrained, appears by Cotbet's caſe, in the 1. Rep. $3. Mildmay's cate, in the Rep. 40. and the caſe of Pierce v. Wiſe, in 1. Ventr. 321, 
And that a conclukon to ſuffer a recovery cannot be reſtrained, appears by Mary Portington's caſe, in the 10. Rep. 55.—One of the laſt 
attempts to eſtabliſh a perpetuity was made in the will of Joh duke of Marlborough, where a power was given to truſtees, on the birth 
of the ſons of the ſeveral perſons therein mentioned, to revoke the ules limited to thoſe ſons in tail male; and in lieu thereof, to limit 
the cates to the uſe of ſuch ſons for their lives, with immediate remainders to the reſpective ſons of ſuch {ons ſeverally, and ſuccef- 
ſively in tail male. Lord Northington, in 1749, declared this clauſe, as it tended to a perpetuity, and was repugnant to the eſtate li- 
mited, was void and of no effect. There was an appeal from this decree to the lords. After hearing countel upon it, the judges were 
ordered to attend. and their opinion was afked, ** Whether by the rules of law an eſtate tail limited to the ule of perſons unborn by 
any deed or will, can, by virtue of any power given by {uch deed or will to truſtees, be revoked upon the births of tuch pertons, and 
„% n new eftate limited to ſuch perſons for their lives reſpectively, with remainder to their ittue (uccctlively in tail male.” I he lord 
chicf-juſtice of the common pleas delivered the unanimous opinion of the judges in the negative. The utmoit ſtretch towards a per- 
petuity which the courts have hitherto allowed, is through the medium of an exerciſe of a power of appointment limited in a deed or 
will. If the objects of the powers be not reſtrained to any particular deſcription of perſons, but deligned generally to be ſuch perion» as 
the party to whom the power 1s given {hall appoiut, there is no 1 5 but he may appoint life eſtates, with remainders over, in the 

9 | lame 


trot. e. 
Ba r 5 4. 0 
Ao E. 3.7% 


Lib 3. Cap. 13. 


deſcend, And therefore it 
ſhould be inconvenient to in- 
tend the ſtatute in ſuch man- 
ner, as that he that hath no- 
thing but in the right of his 
wife ſhould by his fine levied 
with warrantie barre the 
heire without aſſets. And 
this expoſition is ex viſceribus 
atlis. 

Secondly, the words of an 
act of parliament muſt bee 
taken in a lawfullandrightfull 
ſenſe; as here the words being 
(whereof no fine is levied in 
the king's court) are to be un- 
derſtood, whereof no fine is 
lawfully or rightfully levied 

(10. Rep. 49.) in the king's court. And 
% Pl. Com. 246. b. Seignior therefore [6] a fine levied by 


Of Warrantie. 


roy: et int per force 
de meſine I eftatute, ſi 
le baron del feme alie—- 
na I heritage ou ma- 
riage ſa eme en fee 
ove garrantie, &c. 
per ſon fait en pans, 
ceo eft clere ley, que 
ceſt garranty ne bar- 
rera my Pheire, ſinon 
que il nad aſſets per 
diſcent.* 


Sect. 729. 


wherofno fine is levied 
in the king's court : 
and ſo by force of the 
ſame ſtatute, if the huſ- 
band of the wife alien 
the heritage or mariage 
of his wife in fee with 
warrantie, &c. by his 
deed in the countrey, it 
is cleere law, that this 
warranty ſhall not bar 
the hcire, unleſſe hee 
hath aſſets by aſcent, 


Barkleye's cafe, Li. 9. fol. 26. the huſband alone, is nut within the meaning of the ſtatute, for that fine Mould worke a wrong 


in calc del Abbot de Strata mer- 


to the wife; but a fine levied by the huſband and wife is intended by the ſtatute, for that fine 


4 p49 H. 4. 80. 9. E. 4. 12. is law full and worketh no wrong. [c] So the ſtatute of W. 2. cap. 5 ſaith (Je gaod ediſcopus 

21. H. 6. 28. 4. E. 4. 31. ecclefiam conferat) is conſtrued, Ita quod ep. ſropus ecricſiam leni me con erat; aud the like in 

12. H. 4. F medon 15. a number of other caſes in our bookes. And generally the rule is, uod non prefeat impeui- 
mntum quod de jure non ſortitur efedaum. 

(6. Rep. 20.) Thirdly, that conſtruction muſt be made of a ſtatute in ſuppreſſion of the mifehiefe, and 
in advancement of the remedie, as by this caſe it appeareih. For a fine levied by che huſ- 
band only is within the letter of the law; but the miſchiefe was, the heire was barre? of the 
inheritance of his mother, by the warrantie of his father without ailers : and thi ag in- 


tended to apply a remedy, viz. that it ſhould not barre unleſſe there were aſſets, and there- 
fore the wiſchicfe is to be ſuppreſſed, and the remedie advanced. A7 gai beret: in literd, 
heret in corticey as often before hath beene ſaid, 


ME te doult eff, fi le ba- 

ron alienaſt I heritage ja 

Jeme per fine levy en la court 

(e. tall. 294.) le roy oveſque garrantie, &c. fi 


ceo barrera Þheire 


Sect. 729. 


barrera [heire, coment que il { ad the helre, 


riens per diſceut, pur ceo que / la- 
tute dit (dont nul fine eft Ivy en 
le court le roy) || ; et int per fon 


* &c, added L. and M. and Roh. 
Sc. added L. and M. and Roh. 


% 
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+ Sc. added L. and M. and Roh. 


BU the doubt is, if the huſband 

alien the heritage of his wife 
by fine levied in the king's court 
with warrantie, &c, if this ſhall 
ſans aſcun barre the 
diſcent en value. Et quant a 
ceo, jeo voile icy dire certaine rea- 
ſons, que jeo ay oye dit en ceſt mat - 
ter. Teo ay oye mon maſter fir 
Richard Newton, jades chrefe 
Juſtice de common banke, dire 
un foits en meſme le bande, que 
tel garrantie que le baron fait 
per fine levie en le court le roy 


heire without any diſ- 


cent in value. And as to this, I will 
here tell certaine reaſons, which 
I have heard ſaid in this matter. 
I have heard my maſter fir Ri- 
chard Newton, late chicfe -juſtice of 
the common pleas, once tay in the 
ſame court, that ſuch warrantie 
as the huſband maketh by fine le- 


vied in the king's court ſhall barre 


albeit hec hath nothing 


by diſcent, becauſe the itatate 
ſaith {whercof no fine is levied in 
the king's court); and fo by his 


opinion 
+ ad—ad, L. and NM. and Roh. 


— —_ 


ſame manner as he might do by a ſubſtantive original conveyance, notwithſtanding the perſons to whom the life eſtates are appointed 
were not in exiſtence at th time of the execution of the conv-yance in ich the power is contained. But it feems to be otherwiſe, if 


the objects of the power are reſtrained to any particular deſtription of pc;iuns, as to the children of the appointor. See Alexander v. 


| 


Lib. 3. 


opinion cel garrantie per fine * de- 
murt uncore un Collateral gar- 
rantie, come ul fuit a le common 
ley, ment remedy per tle dit eſta- 
tute, pur ceo que le dit eſtatute 
except alienatious per fine ove 
garrantie. 


Of Warrantie. 


opinion this warrantie by fine 


remaineth yet a collaterall war- 
rantie, as it was at the common 
law, not remedied by the ſaid ſta- 
tute, becaule the ſaid ſtatute ex- 
cepteth alienations by fine with 
warrantie. 


SeCt. 7 30. 


ET aſcuns auters ont dit, et 

uncore dionf le contrarie, 
et ceo eft lour proofe, que come 
per miſme le chapiter de dit 
eftatute il eft ordeine, que le 
garrantie le tenant per le cur- 
tefte ne ſerra my barre al Heine, 
non que il ad aſſets per diſcent, 
Sc. coment que le tenant per le 
curtefie levie un fine de meſmes 
les tenements oveſyue garrantte, 
Sc. aux) fortment come il poit 
faire, uncore cel garranty ne bar- 
ra my I heire, ſinon que il ad aſſets 
per diſcent, Sc. Et jeocroy que ceo 
eft ley; et pur ceo ils diont, que 
ferroit mconventent d'entender 
Peſtatute en tiel forme, que un home 
que nad minus ferſque en droit fa 
eme purroit per fine levie per luy 
+ de mejines I les tenements queux 
il ad jor ſzue en droit fa feme ove 
garraiity, Cc. barre I here de 
meſmes les tenements fans aſeun 
dijcent de foe fimple, &c. lou le 
tenant per le curteſie ceo ne putt 
faire, 


AND ſome others have ſaid, 

and yet doe ſay the contrary, 
and this 1s their proofe, that as by 
the ſame chapter of the ſaid ſta- 
tute it is ordained, that the war- 
rantie of the tenant by the courte- 
fie ſhall be no barre to the heire, un- 
leſſe that he hath aſſets by diſcent, 
&c. although that the tenant by the 
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courteſie levie a fine of the ſame- 


tenements with warrantie, &c. as 
ſtrongly as hee can, yet this war- 
rantie ſhall not barre the heire, 
unleſſe that hee hath aſſets by diſ- 


cent, &c. And I beleeve that this 


is law ; and therefore they ſay, that 
it ſhould be inconvenient to intend 
the ſtatute in ſuch maner, as a 
man that hath nothing but in right 
of his wife might by fine levied by 
him of the ſame tenements which 
he hath but in right of his wife 
with warrantie, &c. barre the heire 
of the ſame tenements without any 
diſcent of fee ſimple, &c. where 
the tenant by the courteſie cannot 
doe this. 


Seck. 731. 


VES its ont dit, que le ta- 

tute ſerra entend ſolonque cel 
Forme, ſcilicet, lau le jtatute & die, 
dont nul fine eſt levie en court le 


roy, ces efi a dire, dent nul leial the King s court, that is to ſay, 


e, added I., and M. and Roh. 
S .-, U. and M. and Roh. 


+ meſme added L. and M, and Roh. + 


BUT they have ſaid, that the ſta- 
tute ſhall bee intended after this 
manner, ſcilicet, where the ſtatute 


(Plowd. 57. b. Ant. 1:5. a. 360. 
a» 369- a. 381. b.) 


ſaith, whereof no fine is levied in 


fine 


meſmes not in L. and M. nor Roh. 


Lib. 3. 


Cap. 13. 


(10. Rep. 43. Ant. 381. b.) fine eff droiburelment levy en la 


court le roy. It ceo eſt, dont nul 
fine ae le baron et ja eme ſoit 
levie en le court le roy, car al 
temps de le feſans del dit efta- 
tute, cheſcun eſtate de terres ou 
tenements que aſcun bome ou 
eme aveit, que diſtenderoit a 
fon berre, ſuit fee. funple fans 
condi:ton, ou fur certaiue condi- 
tions en fait e en ley. Et pur 
ceo que adonques tiel fine fait 
droiturelment eſtre levie per le 
baron et ſa feme, et les heires le 
baron garronteront, Ec. liel gar- 
rantie barrera I heire, * et zſint 
ils diont que ceſt J entendoment de 
["eftatute, car fi le baron et fa feme 
feeront un feoffement en fee per 
fait en pais, fon beire apres le de- 
ceaſe le baron et ja feme avera 
briefe d'entre ſur cui in vita, &c. 
nieut obſtant le garrantte de le 
baron, donque fi nul tiel exception 
uit fait en Peſlatute de le fine 
levie, Sc. donque I Heine averoit 
le briefe d'entre, &c. nient obſtant 
le fine levie per le baron et ja feme, 
pur ceo que les parolx de leftatute 
devant exception de fine levie, 
Sc. ſent generals, Sc. c'eſtaſcavsir, 
gue | Heire la feme apres le mort 
le pere et la mere ne ſoit barre 
d "ation, gi demaund I heritage 
ou le mariage ſa mere per briefe 
dentre, gue fon pere aliena en 
temps Ja mere, el iffint coment 
que le baron et la feme alienent 
per fine, uncore ceo eft voier, que 
le baron aliena en temps la mere, 
et iſfint il ſerroit en caſe de Vefta- 
tute, ſinon que tielx parolx fue- 
rent, ſcilicet, dont nul fine oft levie 
en la court le rey; et zſint ils 
diont, que ceoeft a entender, dont 


* &c. added L. and M. and Roh. 


Of Warrantie. 


aliencd in the time of the mo- 


Sect. 731. 


whereof no lawfull fine is right. 
fully levied in the king's court, 
And that is, whereof no fineof the 
huſband and his wife is levied in the 
king's court, for at the time of the 
making of the jaid ſtatute, every 
eſtate of lands or tenements that 
any man or woman had, which 
(ould deſcend to his heire, was fee 
ſimple without condition, or upon 
certain conditions in deed or in law, 
And becauſe that then ſuch fine 
might rightfully be levied by the 
huſband and his wiſe, and the heires 
of the huſband thould warrant, &c. 
ſuch warrantie ſhall barre the heire, 
and ſo they ſay that this is the mean- 
ing ol the ſtatute, for it the huſband 
and his wife ſhould make a feoſfe- 
ment in fee by deed in the coun- 
tric, his heire after the deceaſe of 
the huſband and wife ſhall have a 
writ of entrie ſur cui in vita, Ec. 
notwithſtanding the warrantie of 
the huſband, then if no ſuch ex- 
ception were made in the ſtatute 
of the fine levied, &c. then the 
heire ſhould have the writ of en- 
trie, &c. notwithſtanding the fine 
levied by the huſband and his wife, 
becauſe the words of the ſtatute 
before the exception of the fine 
levied, &c. are generall, viz. that 
the heire of the wife after the 
death of the father and mother is 
not barred of action, if he demand 
the heritage or the marriage of 
his mother by writ of entrie, 
that his father aliened in the time 
of his mother, and fo albeit the 
huſband and wife aliened by fine, 
yet this is true, that the huſband 


ther, and ſo it ſhould bee in that 
caſe of the ſtatute, unleſſe that ſuch 
| nul 
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nul-fine per le baron et ſa ſeme words were, viz. whereof no fine is 
et lewvie en la court le roy, lequel levied in the king's court; and ſo they 
eft loialment levie en tie! caſe; ſay, that this is to be underſtood, (. 46fl. 2310 
car fi les juſtices ont conuſans, whereof no fine by the huſband and 
gue home que nad riens forſ= his wife is levied in the king's court, 
que en droit ſa feme, voile levier the which is lawfully levied in ſuch 
un fine en ſon noſme ſolement, caſe; for if the juſtices have know- 
ile ne voylont, ne * unque de- ledge, that a man that hath nothin 
voyent prender ticl fine d'eftre le- but in the right of his wife, will levie 
die per le baron ſolement ſans 4 a fine in his name onely, they will 
fa feme, Sc. Ideo quære de ceft not, neither ought they to take ſuch 
matter, &c. | ſine to be levied by the huſband 
alone without his wife, &c. Tdes 
quare of this matter, &c, 


EO ay oye mon maiſter. fir R. Newton, Sc. who was a gentleman of an 
ancient family; in Latine, de nowd vid; in French, de neufe wille; and a reverend 
learned judge, and worthily advanced to be chiefe-juſtice of the court of common pleas, whom 
our authour remembers with great reverence, as by his words you may perceive, calling him 
his maſter, and citeth his opinion delivered once in the court of common pleas, which our 
authour heard and obſerved (whoſe example therein it is neceflary for our ſtudent to fol- 
low) ; but the latter opinion (as * 1 before 8 Littletox's owne, is againſt 
the opinion of the lord Newton [d], and the law is holden cleercly with our authour at this 2 
day Any our authour (as in all other caſes) hath good 9 in law to warrant his [4] 2 2 1 
opinion: Nullius hominis authoritas tantum apud nos valere debeti ut meliora non ſequeremur fi quis 8.E.3. 51. 3. E. 3. 84. 
attulerit. | 


Pl. Com. 37. 
Car ſi les juſtices ont conuſance, &c. (3: Rep. 77 
judge, if hee knoweth it, ought not to take knowledge of a fine that worketh a wrong to a 


Hereby it appeareth [e] that the Sect. 731. | 
[Le] 33. H. 6. g2: 5. E. 3. 56. 
third perſon, | 2. Eliz. Dier 178. 1. H. 7.9 


2 2 . e | t. Mar. 89. 4-E. 3. 41. 
Due err ort inconvenient. Argumentum ab inconueuienti, is very forcible in law, as 2. Eliz. Dier 246. 
often hath beene obſerved. 


Vide Sect. 87, &c. 
Of the reſt of theſe three Sections ſufficient hath beene ſaid before. 


Seck. 732. 


JTEM, 9% aſtavoir, que en ALSO, it is to be underſtood, 
ceux parolx, ou I heire de- that in theſe words, where the 
mande I heritage, ou le mari- heire demands the heritage, or the 
age ſa mere, ceſt parol (ou) % marriage of his mother, this word 
un digjunctive, et eft autant a dire, (or) is a disjunctive, and is aſmuch 
fi I'beire demande le beritage ſa to ſay, if the heire demand the he- 
mere, ſcilicet, les tenements que ritage of his mother, viz. the te- 5 5 : 
fa mere avoit en fee ſimple per nements that his mother had in | 
diſcent ou per purchaſe, ou fi fee ſimple by diſcent or by pur- 
Pheire demaund le mariage ſa chaſe, or if the heire demaund 
mere, Ceftaſcavoir, les tenements the marriage of his mother, that is 


que 


“ anque not in L. and M. nor Roh, I noſme added L and NI. and Roh. 1 Sc. not in L. and M. nor Roh» 


9 K 


Cap. 13. 


Lib. 3. 


Of Warrantie. 


Sect. 733. 


que fueront dones a ſa mere en to ſay, thetenements that were giv- 
en to his mother in frankmariage. 


Frank mariage. 


GOME doe expound heritage of the mother to be the lands which the mother hath by 


(Ant. 16. a.) 
Vide SeQt. 9. 


diſcent ; and that conſtruction is true, but the ſtatute, by the authoritie of Littleton, ex- 
tendeth alſo where the mother hath it by purchaſe in fee ſimple ; for ſo ſaith Littleton him- 


ſelfe, that this word (inheritance) is not only intended where a man hath lands by diſcent, 
but where a man hath a fee fimple by purchaſe, becauſe his heires may inherit him. And 
" albeit it be true, that the ſtatute extendeth to an eſtate in frankmariage acquired by purchaſe, 


vet doth it extend alſo to all eſtates in taile, aſwell by diſcent as by purchaſe ; for 


mariage is put but for an example, 


Z G O et haredes 
met Warranti- 
zabimus, et imper- 


petuum defendemus. 
Wherein three things are to 
be obſerved. Firſt, that H- 


redes mei are words of neceſ- 


fa] 6. E. 2. Vouch, 238. 4436 


1%. E. 2. ib. 262. 14. H. 4. 15: though In the clauſe of the 


warrantie it bee not men- 
tioned to whom, &c. yet ſhall 
it be intended to the feoffee. 
[4] Thirdly, that the feoffor 
may by expreſſe words war- 
rant the land for the life of 
the feoffee, or of the feoffor, 
&c. but the recoverie in va- 
lue ſhall bee in fee. [e] Of 


Le- Sele. 


[5] 38. E. 314 


(c] Bract. fol. 37. 238. & Lib. 5. 
380, 381. Brit. fol. 106. b. 
Flet. lib. 5. cap. 15, & Lib. 6. 
cap. 23. 35. H. 8. 8. Gar. 99, 
F. N. B. 134. b · 


manner: Et ego et heredes 
mei warrantizabimus tali et 
heredibus ſuis tantùm wel tali 
et hæredibus et ofſignatis et he - 
redibus aſſignatorum, vel aſſig- 
natis aſſignatorum, et eorum 
heredibus, et acquietabimus et 
defendemus eos totam terram 
illam cum pertinentiis, contra 
omnes gentes, &c. Per hoc au- 
tem quod dicit (ego et hæredes 
mei) obligat ſe et haredes ad 
Warrantiam propinguoes, et re- 
_ motos, preſentes et futuros, et 
Succedentes in infinitum. Per 
hoc autem quod dicit (warran- 
tizabimus) ſuſeipit in ſe obli- 
gationem ad defendendum ſuum 
tenementum in fpoſſeſſione rei 
. date et aſſignatos ſuos et corum 
heredes et omnes alios, c. Per 
hoc autem quod dicit (acguieta- 
bimus) obligat ſe et heredes 
ſuos ad acquietandum ff quis 


Brit, ubi ſup. Flet. ubi ſup. 
11. H. 6. 48. 6. E. 2. Gar. 262. 


+ move==mote, L. and M. and Roh. 
mote, L. and M. and Roh. 
ded L. and M. Sc. only added in Roh. 


ſitie, for otherwiſe the heirgs 
are not bound. [a I Secondly, 


this Bracton writeth in this 


He. added L. and M. and Roh. 
co not in L. and M. nor Rohl. 


Sect. 733. 
JTEM, come ef 


move I en divers 
faits ceux parolx 
en Latyne, Ego et 
heredes mei * war- 
rantizabimus et im- 
perpetuum defende- 
mus; zl eft a veier 
quel ect ad cel pa- 
rol, defendemus, en 
trels faits; et il ſem- 
ble que il nad pas 


Feffect de garrantie, 


ne emprent en luy ＋ 
la cauſe de garrantie 
car gil iſſint ſerroit, 
que il prent effect ou 
cauſe de garrantie, 
donques il ſerroit Imit. 
te en aſcuns fines le- 
vies en la court le 
roy: et home ne vei- 
et || ceo unque que 
ceſt parol Safer e- 
mus fuit en aſcun 
fine, mes tant ſolement 
ceſt parol warran- 
tizabimus; per que 
ſemble, que ceſt parol 
§ et verbe warranti - 
20, ¶ fait la garran- 


tie, et eſt la cauſe de 


t frank- 


ALS O, where it is 

contained in di- 
vers deedes theſe words 
in Latine, Ego et he- 
redes mei warrantixa- 
bimus et imperpetuum 
defendemus ; it is to 
bee ſeene what effect 
this word (defendemus) 
hath in ſuch deeds ; 
and it ſeemeth that 
it hath not the effect 
of warrantie, nor com- 
prehendeth in it the 
cauſe of warranty ; for 
if it ſhould” be fo, that 
it tooke the effect or 
cauſe of warrantie, then 
it ſhould bee put in- 
to ſome fines levied 
in the king's court: 
and a man never ſaw 
that this word (de- 
fendemus) was in any 


fine, but only this 
word (warranti zabi- 
mus); by which it 


ſeemeth, that this word 
and verbe (warranti- 
20) maketh the war- 
rantie, and is the 
cauſe of warrantie, and 


gar 
+ la not in L. and M. nor Roh. Þ mitie 
C ei verbe not in L. and M. nor Roh. ¶ as, Cc. ad- 
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garrantie, et nul au- no other word in our % peticrit ſervitii vel alind 


ſerwilium quam in carta dona- 
ter ver be en n oftr e law. tionts continetur. Per loc au- 
ley. tem quod dicit (defendemus) 


obligat ſe et heredes ſuos ad 


defendendum fi quis welit ſervitutem ponere rei date contra formam ſuæ donationis, [d] Hereby 41 46. E. 3. 28 1 
it appeareth, that neither defendere nor acquietare doth create a warrantie, but warrantizare 5 E. 1. — N 
only. Ard as Ego et haredes mei warrantizabimus, Se. in Latine doe create 2 warrantie 3 ſo, 2. E. 4. 15. 3. 
I and wy heires ſhall warrant, &c. in Engliſh, doth create a warrantie alſo. (Moor. 175.) 

le] If a man be bound to A. in an obligation to defend ſuch lands to A. whereof the obli- 8 2. E. 4. 15. tit. Det, 51. 
gor had infeoffed him for twelve yeares, &c. in this caſe if he be ouſted by a ſtranger with- (. Roll. Abr. 296. Cro. Car. 5. 
out being impleaded, the obligation is forfeit : but if he bee bound to warrant the land, &c. 22 ny * Ht 004. 
the bond is not forfeited, unleſſe the obligee be impleaded, and then the obligor muſt be ee Re 
readie to warrant, &c. ; 


Donques il ſerra mit en aſcuns fines, &c. Here Lithton draweth an argu- 
ment from the forme and words of a fine ; and his reaſon is this: that ſeeing that a fine is 
the higheſt and ſureſt kinde of aſſurance in law, if defendemus had the force of a warrantie, 
it would have beene contained in fines : and on the other fide, ſeeing this word warrantizo is 


contained in fines to create a warrantie, that therefore that word doth imply a warrantie, 
aud not the other. | 


Et nul auter verbe en noftre ley. Here it appeareth, that no other verbe in 46. E. 3. 28. Vide $6, 1. 


our law doth make a warrantie, but ævarrantizo only, which is only appropriated to create 
a warrantie. 
But, 2ui ben? diſtinguit ben? docet; and here of neceſſitĩe you muſt diſtinguiſh, [* firſt, $e8. 697. 

betweene a warrantie annexed to a fre:hold or inheritance, (whereof Littleton here {4 caketh) [* } 31. E. g. Vonch, 94, 
and a warrantie annexed to a ward, which is a chattell reall ; for there, grant, demiſe, and 15 Rich. 2. tit. Cont. de 
the like, doe make a warrantie. And of warranties annexed to freeholds and inheritances, “, 3, 29. E. 3. 48. 

þ _—_ rout | 0207 oe 39. E. g. 6. b. Symken 5y mons' 
ſome be warranties in deed, and ſome be warranties in law, A warrantie in deed, or an cafe. . E. g. Er. 12. k a 
expreſſe warrantie, (whereof Lz7tleron here ſpeaketh) is created only by this word <varrar- Vouch, 27. Temps L. 1. PP 3 
tixo; but warranties in law are created by many other words; they be therefore called war- Vouch. 302. g. H. 6. 19, , . 5 - 

. . . . . ” . . . — 5 , 

ranties in law, becauſe in judgement of law they amount to a warrantie without this verbe 4< 4-42. <* . 
qvarrantizo. [F] As dedi is a warrantie in law to the feoftee and his heires during the life [/] Leſtat. de Bigamis, c. 6.2225 3Z*S 4 
- . 4 M _ : - of 2 = . 
of the feoffor, but conceſſ in a feoffment or fine implyeth no warrantie. (1) But betore the 2. H. 7.7. 6. H. 5. ö 


1 


3638 ” ” —_— 
Fu * | 
1 , 2 — _— . 
£47 i Aves M —— 


7.2. IE nA Ae / ' 
ſtatute of quia emptores terrarum, if a man had given lands by the word dedi, to have and to * — $0 $6 Bs 2+. UG fee, 1 
hold to him and to his heires, of the donor and his heires, by certain ſervices, then not N ch. 200. Fus. N. B. 134. b. % . e 


* 6. E. 2. Vouch. 258. 3 1 5 
only the donor but his heires alſo had beene bound to warrantie: but if before that ſtatute (Vaugh. : 18.) wh 2 - 1 
a man had given lands by this word d-d:, to a man and to his heires for ever, te hold of the . 14 
chiefe lord, there the feoffor had not beene bound to warrantic but during his life, as at this 2 e 1 £545 2 $i 
day he is. pe ee nts 1; 143% 
2 ky . . * . * . . * 90 PF TT” £: 
And albeit the words of the ſtatute of 5igamis be, in cartis autem ubi continentur (dedi et (r. N. B. 134. b.) e 1 way . Wh 


conceſi, Sc.) yet if dedi be contained alone, it doth import a warrantie; for the ſtatute doth -- p. Front. 2.75 
conclude, þ/e tamen feoffatyr in vita ſud ratione proprii doni ſui tenetur warrantizare ; 10 as | 
dedi is the word that implyeth warrantie, and not conceſteæ Alſo where the words of the ſta - & * 2. 44. 2/, 


tute bee further, fine clauſuld que continet warrantiam, the meaning of the ſtatute is, that . , 1's 22 foes 


he MM Ons tb 28. 
A Le "Haw | . £4. 


ihe Cen d 7? Ahora or ME 
— — 


-” * 4 
«4 OY 


0 . . . . . . 1 0 — Fa — r 7 
dedi doth import a warrantie in law, albeit there bee an expreſſe warrantie in the deed. „„ Ze. 2 . 

For if a man make a ſeoffment by dedi, and in the deed doth warrant the land againſt . 2 . Cd. 1194 Hp. » 4 Wp” 
J. S. and his heires, yet ded; is a generall warrantie during the life of the feoftor ; and ſo* ren - un _ * * 


1 1 ö . Ae tf -ue © 0 Ka * few , 
was the ſtatute expounded in both —_— [g] Hil. 14. El. in the court of common pleas, 7 „ —— 


: r - - g] Hil. 14. El. in Com. Bane. 4 . 6 
which I myſelfe heard and obſerved. [V] And if a man make a leaſe for life reſerving a 4 Lib.q.fel.80. in Nokes' caſe, 5 * 


rent, and adde an expreſſe warrantie, here the expreſſe warrantie doth not take away the 8. E. 3. 69. 9. E. 3.15. 10. E. 3. 11. e 
warrantie in law, for he hath election to vouch by force of either of them. And in Notes“ 20. E. 3. Cont. de Gar. . 
caſe note a diverſitie betweene a warrantie that is a covenant reall, and a warrantie concern- 4 2 - 2 6 0 
ing a chattell. [] Alſo this word excambium doth imply a warrantie. 2. E. g. tit. Cui * > fs Je 
Alſo a partition implyeth a warrantie in law, as in the Chapter of Parceners appeareth. 3. E. 3. Formedon 44. 
And homage aunceſtrell doth draw to itſelfe warrantie, as hath becne ſaid in the Chapter of [7] 4 E. 2. Vouch. 245. 
Homage Aunceſtrell. | 7 22. <3 5 3. ig, Gs. 
And it is to be obſerved, that the warrantie wrought by this word didi, is a ſpeciall war- to nat ce +4 * 
rantie, and extendeth to the heires of the feoffee during the lite of the donor only, But gar. 955. 43. E. z. 3. . 
upon the exchange and homage anceſtrell the warrantie extendeth reciprocally to the heires, Lib. 1. f. 96. Lib. 5. fol. 17, 


and againſt the heires of both parties: and in none of the caſes the aſſignee ſhall vouch by Spencer's caſe. Lib. 8. fol. 7; 
: : force Sr. Sta{ford's caſc. 


** hath of late been thrice adjudged. H. I. — Sir Jeffrey Paimer's anſwer. © Give implies a perſonal warranty, and fo is not always © . 22 


. =_ * ” . » mY . - A * Fu 3 — 
„% uſed. The word grant, in a leaſe for years, is a covenant in law; or (as you may call it) a general warranty, if it be not qua- .* I ag 


« lifted by a covenant or warranty in fait: but if there be a covenant or warranty in fait, then it is reſtrained to the words of the P44 2 
* covenant ſubſequent. But in an ate of inheritance where the fee pateth, there the word grant is neither a covenant in lazu, no ſh 
« warranty. Forif it ſhould be a covenant in lat, or warraity in itte!t, it would Lethere reſtrained and qualified by the cvarranty H Jaffe 2:68 
«46 © 


«6 


— — 2 

Ae . . Sane fo 
FA ot 524 gg. 
728. 


By 
' 


er be eee, ee 
Hoe PE ae S zee Z- Hm. . | to warrantie, Abeit they benot named. fee a. Dep « 
2. 4229 +99 


Lb. 3. % Cap. 1 3. Of Warrantie. g Sect. 733. 


force of any of theſe warranties, but in the caſe of the exchange and ded?, the aſſignee ſhall 

rebutt, but not in the caſe of homage anceſtrell. ' IE N 

[4] 28. AM. 33. 14. H. 4, 5: ] And ſ» no man ſhall have a writ of contra formam collationis, but only the feoffee and 
18. E. 3. 18. 4. E. 2. Avowr. his heires which be privie to the deed ; but an aſſignee may rebutt by force of the deed, 

e N. 2 * K I] If a man make a gift in taile, or a leaſe for life of land, by deed or without deed, 

ee a OK. > reſerving a rent, or of a rent ſervice by deed, this is a warrantie in law, and' the donee or 


Avowr. 100. 30. II. 6. 7. - a R a ene 
33. H. 8. Dyer 51. letſee being impleaded, ſhall vouch and recover in value. And this warrantie in law ex- 


— 


10. H. 7.11. b. F. N. B. 163. a. tendeth not only againſt the donor or leſſor, and his heires, but alſo againſt his aſſignees of 


60 7 "4 . oy * 105. the reverſion; and ſo likewiſe the aſſignee of leſſee for life ſhall take benefit of this warrantie 
6. E. 9.11. 0. >. E. . 6. in law, , . 1 . | F 

18. * g. - 4. E. 3. [m] When dower is aſſigned there is a warrantie in law included, that the tenant in dower 
3. H. 7. 13. 6. H. 5.2. 14-E.3. being impleaded, ſhall vouch and recover in value a third part of the two parts whereof ſhe 


Garr. 32. F. N. B. 134 g- 1s dowable. (1) 


8 * 4 2 2. 7. And it is to be underſtood, that a warrantie in law and aſſets is in ſome caſes a good bar. 
Le] 4. E. 3. 36. 33. E. 3. [„] In a formedon in the diſcender the tenant may plead, that the anceſtor of the de- 
tit. Cont. de Vouch. 122. mandant exchanged the land with the tenant for other lands taken in exchange, which de- 
43- All. 32. 50. E. 3. 7. ſcended to the demandant, whereunto he hath entred and agreed; or if he hath not entred 
F. N. B. 149. m. and agreed unto the lands taken in exchange, then the tenant may plead the warrantie in 


["] 14- H. 6. 2. 15. E. 3. law, and other aſſets deſcended. 


B * 2 * . * * . * . * 
12 [9] If tenant in taile of lands make a gift in taile, or a leaſe for life, rendring a rent, 
an 


[0] 38. E. 3. 22, 23, 24- 


13. E. 3. Gar. 35. dieth, and the ifſue bringeth a formedon in the diſcender, the reverſion and rent ſhall 


not barre the demandant ; becauſe by his formedon he is to defeat the reverſion and rent, 
Et non 85605 adduci exceptio ej uſilem rei, cuj us ech diſſolutio. 

C] 16, E. 3. Age 45. N ut if other aſſets in fee ſimple doe deſcend, then this warrantie in law and aſſets is a 

18. E. 3. 8. 31. E. 3. Gar. 29. good barre in the formedon. | | 
Here foure things are to be obſerved : firſt, that no warrantie in law doth barre any colla- 
terall 1 but is in nature of a lincall warrantie: wherein the equitie of the law is to be ob- 

| ſerved. | 

. 14 Secondly, that an expreſſe warrantie ſhall never binde the heires of him that maketh the 
1. Repe 10, 2 ay 1; ; warrantic, unleſſe (as hath beene ſaid) they be named: as for example, Lietleton here ſaith 
| (Ego etheredes mei); but in caſe of warranties in law, in many caſes the heires ſhall bee bound 


— — 


Vide lib. 4. fol. 121. Buſtard's Thirdly, that in ſome caſes warranties in law doe STE execution in value, of ſpe- 
caſe. call ng, and not generally of lands deſcended in fee ſimple, as you may ſee at large in 
| my Reports, | | 
[7] 45. E. 3. 20. b. 11 Fourthly, that warranties in law may be in ſome caſes created without deed, as upon 

gifts in taile, leaſes for life, eſchanges, and the like 

And ſeeing ſomewhat hath beene ſaid out of Bracton and other antient authors, concerning 
aſſignees, it is neceſſarie to ſhew who ſhall take advantage of a warrantie, as aſſignee by way 
of voucher, to have recompence in value. | 


[r] 14. E. 3. Gar. gg. DL If a man infeoffe A. and B. to have and to hold to them and to their heires, with a 
13- E. 1. Gar. 83. clauſe of warrantie, prœdictis A. et B. et eorum hœredilus et afſignatis : in this caſe if A. dieth, 


and B. ſurviveth and dieth, and the heire of . infeoffeth C. he ſhall vouch as affignee, and 
Lib. 3. fol. 17. b. in Spenſer's yet he is but the aſſignee of the heire of one of them; for in judgement of law the aſſignee 


caſe. 38. E. 3. 21. of the heire is the aſſignee of the anceſtor, and fo the aſſignee of the aſſignee ſhall vouch in 
infinitum, within theſe words, (his aſſignes.) SEP | | 
)J 12. E. 2. Vouch. 263. If a man infeoffeth 4. to have and to hold to him, his heires and aſſignes; A. in- 


19: E. 2. Gar. 85. 13. E. 1. feoffeth B. and his heires, B. dieth, the heire of B. ſhall vouch as affignee to A. : ſo as heires 
ib. 93. Lib. 5. fol. 17. Spenſer's of aſſignees. and aſſignees of aſſignes, and aſſignees of heires are within this word (aflignes) ; 


we rt ee E. 3: 9+ which ſeemed to be a queſtion 1n Braclon's time. And the aſſignee ſhall not only vouch, but 


Brat. ubi ſup. 9. E. 2. allo have a warrantia carte. | 
Garr. de Chart. 30. 36. E. 3. If a man doth warrant land to another without this word (heires), his heires ſhall not 
Car.'1. 4. H. 8. Dy. 1. vouch : and regularly if he warrant land to a man and his heires, without naming aſſig nes, 
J. N. B. 133. his aſſignee ſhall not vouch. [:] But if the father be infeoffed with warrantie ro him and his 


7 SET TT) heires, the father infeoffeth his eldeſt ſon with warrantie and dieth, the law giveth to the ſonne 
40. E. g. 14. 24. E. 3-36, advantage of the warrantie made to his father, becauſe by act in law the warrantie betwcene 
11. H. 4. 94. 39% E. g. 17. the father and the ſonne is extinct. 

6+ E. 3. Age 19. Pl. Com. 418. But note, there is a diverſitie betweene a warrantie that is a covenant reall, which bind- 
eth the partie to yeeld lands or tenements in recompence, and a covenant annexed to the 
land, which is to yeeld but dammages, tor that a covenant is in many caſes extended fur- 

ther than the warrantie. As for example: ; | 
[4] It hath beene adjudged, that where two coparceners made partition of land, and 
the one made a covenant with the other, to acquite her and her heires of a ſuit that ifſued 
Out 


Cu] 42. E. g. b. per Finchden. 


(x) Tenant by the curteſy ſhall not vouch, becauſe he ſhall not recover in value, 10. H. 3. 10. b. but he may pray in aid of him 
in the reverſion. Hob. Rep. 21+ 


Sg eee e 


Lib. 3. Of Warrantie. 


Sect. 733. 


385 


out of the land the covenantee aliened. In that caſe the aſſignee ſhall have an action of (3. Rep. 18. a. in Spencer's caſe.) 


2 ; and yet he was a ſtranger to the covenant, becauſe the acquitall did runne with 
the land, 

x] A. ſeiſed of the mannor of D. whereof a chappell was parcell, a prior with the aſſent 
of his covent covenanteth by deed indented with JJ. and his heires to celebrate divine ſer- 
vice in his ſaid chappell weekely, for the lord of the ſaid mannor, and his ſervants, &c. 
In this caſe the aſſignees ſhall have an action of covenant, albeit they were not named, for 
that the remedie by covenant doth runne with the land, to give dammages to the partie 
—_— and was in a manner appurtenant to the mannor. [y] But if the covenant had 

cene with a ſtranger to celebrate divine ſervice in the chappell of A. and his heires, there 
the aſſignee ſhall not have an action of covenant; for the covenant cannot be annexed to the 
mannor, becauſe the covenantee was not ſeiſed of the mannor. See in Spencer's caſe before 
28 divers other diverſities betweene warranties and covenants which yeeld but 
mmages. 

And here it is to be obſerved, that an aſſignee of part of the land ſhall vouche as aſſignee. 
L*] As if a man make a feoffement in fee of two acres to one, with warrantie to him, his 
heires and aſſignes, if he make a feoffement of one acre, that feoffee ſhall vouche as aſſignee; 
for there is a diverſitie betweene the whole eſtate in part, and part of the eſtate in the whole, 
or of any part. As if a man hath a warrantie to him, his heires, and afſignes, and he make a 
leaſe for life, or a gift in taile, the leſſee or donee ſhall not vouch as aſſignee, becauſe he hath 
not the eſtate in fee ſimple whereunto the warranty was annexed ; but the leſſee for life may 
pray in aide, or the leſſee or donee may vouch the leſſor or donor, and by this meanes hee 

1all take advantage of the warranty. But if a leaſe for life, or a gift in taile be made, the 
remainder over in fee, ſuch a leſſee or donee ſhall vouch as aſſignee, becauſe the whole eſtate 
is out of the leſſor, and the particular eſtate and the remainder doe in judgement of law to 
this purpoſe make but one eſtate. 

[a It a man infeoffe three with warrantic to them and their heires, and one of them re- 
leaſe to the other two, they ſhall vouch ; but if he had releaſed to one of the other, the war- 
rantic had beene extinct for that part, for he is an aſſignee. 

[#] If a man doth warrant land to two men and their heires, and the one make a feoffment 
in fee, yet the other ſhall vouch for his moitie. If a man at this day be infeoffed with war- 
rantie to him, his heires, and aſſignes, and he make a gift in taile, the remainder in fee, the 
donee make a feoff. ment in fee, that feoffee ſhall not vouch as aſſignee, becauſe no man ſhall 
vouch as aſſignee, but he that commeth in, in privitie of eſtate ; but he muſt vouch his 
feoffor, and he to vouch as aſſignee, but ſuch an aſſignee may rebutte. If the warrantie be 
made to a man and his heires without this word (aſſignes), yet the aſſignee, or any tenant of 
the land may rebutte. And albeit no man ſhall vouch or have a wwarrantia carte, either as 

rtie, heire, or aiſignee, but in privitie of eſtate, yet any that is in of another eſtate, be it 


(] 42. F. 3. 3. 8. Laur. Paken- 
m's caſe. 2. H. 4. 6. 

6. H. 4. 1 & 2. Ralfe Brabſon's 
caſe. Lib 5, fol. 17, 18. Spen- 
cer's caſe, 


[y a 2. H. 4. 6. Hen, Horne's 
caſe. 6. H. 4. 1. Lib. g. fol. 17,18. 
Spencer's caſe, 


1 18. E. 3. 52. 10. E. g. 58. 
5+ E. 3. 40. 12. E. g. Counter- 
plea de Vouch. 42. 14. E. 3. 
Voucher 108. 3. E. g. ib d. 178. 
13. E. 3. ibid. 119. 40. E g. 22. 
41. E. 3. Vouch. 69. & 100. 
2. E. g. ibid. 96. 

(Hob. 25.) 

And this diverſitie was agreed 
Hill. 24. Eliz. in Communi 
Banco, which I heard and ob- 
ſerved, 


[a 40. E. 3. 14 40. AT. 3 
33. H. 6. 4. 37. H. 8. Aliena- 
tion ſans licence g. 8. H. 4. 8. 
[5] 11. R. a. Detin. 46. 
7. E. 3.35. 46. E. 3. 4 

309. 
(Sce Vaugh. 388.) 


y diſſeiſin, abatement, intruſion, uſurpation, or otherwiſe, ſhall rebutte by force of the war- 


rantie, as a thing annexed to the land, which ſometime was doubted [c] in our bookes. But 
herein is a diverſitie to be obſerved, when in the caſes aforeſaid he that rebutteth claimeth 
under the warrantie ; and when he that would. rebutte claimeth above the warranty, for 
there he ſhall not rebutte. And therefore if lands be given to two brethren in fee PA le, 
with a warranty to the eldeſt and his heires, the eldeſt dieth without iſſue, the ſurvivor albeit 
he be heire to him, yet ſhall he neither vouch nor rebutte, nor have a warrantia carte, be- 
cauſe his title to the land is by relation above the fall of the warrantie, and he commeth not 
under the eſtate of him to whom the warrantie is made, as the diſſeiſor, &c. doth. 

[4] If a man make a gift in taile at this day, and warrant the land to him, his heires and 
aſſignes, and after the donee make a feoffement and dieth without iſſue, the warrantie is ex- 
pired as to any voucher or rebutter, for that the eſtate in taile whereunto it was Knit is ſpent: 
_ otherwiſe it is, if the gift and feoffement had beene made before the ſtatute of dont cond:- 
tionalibus; for then both the donee and feoffee had a fee fimple ; and ſo are our bookes to be 
intended in this and the like caſes. | 

[e] If A. be ſeiſed of lands in fee, and B. releaſeth unto him or confirmeth his eſtate in fee 
with warrantie to him, his heires and aſſignes; all men agree this warrantie to be good: but 
ſome have holden, that no warrantie can be raiſed upon a hare releaſe or confirmation with- 
out paſſing ſome eſtate or tranſmutation of poſſeſſion. [,] But the law, as it appeareth by 
Littleton himſelfe, is to the contrary, and that both the party, and (as ſome doe hold) his aſſig- 
nee ſhall vouch ; but he that is vouched 1n that caſe — be preſent in court, and ready to en- 
ter into the warranty and to anſwer, and the tenant muſt ſhew forth the deed of releaſe or 
confirmation with warrantie, to the intent the demandant may have an anſwer thereunto, and 


cither deny the deed, or avoid it ; for that at the time of the confirmation made, he to whom. 


it was made, had nothing in the land, &c. for otherwiſe the demandant may counterplead the 
voucher by the ſtatute of V. 1, viz. that neither vouchee nor any of his anceſtors had any 


9 L 


ſeilin. 


(c] 38. E. 3. 21. 26. E. g. 56. 
Lib. 10. fo. 96. b. Scymour's 
"Caſe. 7. E. 3. 34. 25. 8. E. g. 10. 
46. E. 3. 4- 10. E. 3. 42. 

45. E. 3. 18. 

10. Aſſ. 5. 35. Aſſ. g. 


22. Aſſ. 39. 88. 31. Afl. 13. 


[4] Lib. 3. fol. 62, 63. Lincoine 
College caſe. | 


le] 14. E. 3. Garr. 108. 


i. H. 7. 1. 


[/] 11-H. 4. 26e. 10. E. 3. 52 
21. E. 3. 27. Vid. Sect. 706. 788 · 
& 745. 


W. 1. cap. 40. 
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Lib. z. Of Warrantie. SeCt. 734. 


Cap. 13. £ 


| ſeiſin whereof he might make a- feoffement. And this is grounded upon the ſaid ſtatute of 
Vide 20. E. 1. Statute de vocat. V. x, the words whereof be, Sil neit ſon garrantor en preſent, (t] que luy voile garranter de ſon 


gree, et maintenant enter en reſpons, otherwiſe the tenant muſt be driven to his warrantia 
carte. 
Tg] 22. H. 6.15. 19. H. 6. 73. [] But a warrantie of it ſelfe cannot enlarge an eſtate ; as if the leſſor by deed releaſe to 
20. H. 6. 73. 2. H. 4.13- his leſſee for life, and warrant the land to the leſſee and his heires, yet doth not this enlarge 
41. E. 3. Carr. 15. 43. E. 3. 17. his eftate. | 
43- * wt” 8 * 4s 16. b. [/] If a man make a feoffement in fee with warrantie to him, his heires and aſſignes b 
= . 1 deed (as it muſt be), and the feoffee enfeoffeth another by paroll, the ſecond feoffee ſha 
Sorri's. Alf. hb. 10. fol. 97. vouche, or have a wwarrantia carte (as hath beene ſaid) as aſſignee, albeit he hath no deed of 
Seymour's caſe. the aſſignment, becauſe the deed comprehending the warrantie, doth extend to the aſſignees 
[4] Lib. 8 fo. 63. Lincolne of the land; and he is a ſufficient aſſignee, albeit he hath no deed. 
17 27 7 ed 0 U If a man infeoffe two, their heires and aſſignes, and one of them make a feoffement in 
| lakes in 1. 11. E. 4. 8. fee, that feoffce ſhall not vouch as aflignee. (2) : g 

If a man make a feoffement in fee to A. his heires and aſſignes, A. infeoffeth B. in fee, who 
re-infeoffeth A. he or his aſſignes ſhall never vouche, for A. cannot be his own aſſignee. But 
if B. had infeoffed the heire of A. he may vouche as aſſignee; for the heire of A. may be 


aſſignee to A. inaſmuch as he claimeth not as heire. 


ad warrant. 


J 14. H. 4. 3+ [4] If a man make a feoffement by deed of lands to A. to have and to hold to him and his 
heires, and bind him and his heires to warrant the land in formã prædidd; this warrantie ſhall 
extend to the feoffee and his heires + but if he had warranted the land to the feoffee, the 

warrantie had not extended to his heires, except the words had beene to him and his heires, 

{Ant. 20, b.) If a man letteth lands for life, the remainder in taile, the remainder eadem forma, this is 


S terres—tenements, L. and M. and Roh. 


a good eſtate taile, quia idem ſemper refertur proximo precedenti. (3) 


SeCt. 734. 


JTEM, ſi tenant en taile ſoit 

ſerfie des * terres deviſables 
per teſlament ſolonque le cuſtome, 
Sc. et le tenant en tayle alien 
+ meſmes les tenements a ſon 
ftrere en fee, et ad iſſue, et de- 
vie, et puis ſon frere deviſa per 
fon teſtament meſmes les tene- 
ments a un auter en fee, et oblige 
luy et ſes heires a garrantie, &c. 


et moruſt ſans iſſue ; il ſemble que 


ceſt garrantie ne barrera my 
Fiſſue en tayle, $il voit ſues ſon 


 briefe de formedon, pur ceo que 


ceſt garrantie ne diſcendera my 
al iſſue en te tayle, entant que ie 
uncle del iſſue ne fuit my oblige a le 
garrantie en ſa vie: ne ꝓ que il 
ne puiſſoit garranter les tenements 
en ſa wie, entant que le deviſe ne 
puiſſoit prender aſcum execution 
ou effett, forſque apres jon de- 
ceaſe. Et entant que le uncle en 
fon vie ne fuit tenus de garran= 
ter, liel garrantie ne poit diſcen- 


8 i. e. if he have not his warrantor preſent. 


2) The other may vouch for 


Hob. 25 


+ meſmes not in L. and M. nor Roh. 


ALSO, if tenant in taile be ſeiſed 
of lands deviſable by teſtament 
after the cuſtome, &c. and the 
tenant in the tayle alieneth the 
ſame tenements to his brother in 
fee, and hath iſſue, and dieth, and 
after his brother deviſeth by his 
teſtament the ſame tenements to 
another in fee, and bindeth him 
and his heires to warrantie, &c. 
and dieth without ifſue ; it ſeem- 
eth that this warrantie ſhall not 
barre the iſſue in the taile, if 
hee will ſue his writ of forme- 
don, becauſe that this warrantie 
ſhall not deſcend to the iflue 
in tayle, in ſo much as the uncle 
of the iſſue was not bound to 
the ſame warrantie in his life- 
time: neither could hee warrant 
the tenements in his life, inſo- 
much as the deviſe could not take 
any execution or effect until after 
his deceaſe. (4) And inſomuch as 
the uncle in his life was not 
der 


7 que il ne not in L. and M. nor Roh. 


his moiety, as is obſerved in the preceding page : but if they make partition, both have loſt it. 


(3) A man enfeoffeth three by deed, and warranteth the land to them, et cuilibet eorum, this is a joint warranty, becauſe the eſtate 
or intereſt was joint; but if the eſtates were ſeveral, the warranty would be ſeveral. 5. Rep. 19 


(4) Upoa a fimilar principle it was held, that a perſon could not deviſe lan 


the donor. Ant. 21. b. 


d in frank marriage, becauſe the done could not hold of 
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Lib. 3. Of Warrantie. Sect. 735. 386 


der de luy al 72 en le tayle, held to warrantie, ſuch warrantie 


Sc. car nul choſe poit diſcen- may not deſcend from him to the 

der del auncefter a fon Heire, iſſue in the tayle, &c. for nothing 

Anon que meſme ceo fuit en I'aun= can deſcend from the anceſtour to 

ceſter. his heire, unleſſe the ſame were 
in the anceſtour. (1) 


HERE our author declareth one of the maximes of the common law, that the heire ſhall (6. Rep. 33. 2. Cro. 5%. 
| never be bound to any expreſſe warrantie, but where the anceſtor was bound by the 10. Rep. gz.) 

ſame warranty; for if the anceſtor were not bound, it cannot deſcend upon the heire, 

which 1s the reaſon here yeelded by Littleton. [I] If a man make a feoffement in fee, and [II 31. E. 1. Grant. 85. 

binde his heires to warrantie, this is void by the warrant of this maxime, as to the heire, be- (Hob, 130. Ant. 21g. b. 

cauſe the anceſtor himſelfe was not bound. Alſo, if a man binde his heires to pay a ſumme 

of money, this is void. And of the other fide, if a man binde himſelfe to warranty, and Bracton Ii. 2. fo. 37. 238. 

binde not his heires, they be not bound; for he muſt ſay, as it appeareth before, Ego et he- Briton, fol. 106. b. 


redes mei wwarrantizabimus, &c. [n] And Fleta ſaith, Nota quod haves non tenetur in Anglia adſ In] F wm lib. 2. caps 176 a. 2 {0 6. A * Fo 
debita anteceſſoris reddenda, nifi per anteceſſorem ad hoc fuerit obl'gatus, preterquam debita regis\ Hr, fol. 65. b. 11. H, 6. 46. „ %„ 

% . « * * . . * . * (4- Rep. 80. Antec £09. a.) 1 17 SL 1 * 
tantum : A fortiori in caſe of warrantie, which is in the realtie. oh; 


But a warrantie in law may binde the heire, although it never bound the anceſtour, and r . - 3#I. . 34 b- 
may be created by a laſt will and teſtament. [a] As if a man deviſe lands to a man for {*] 18. E. 3. 8. 
lite or in taile re erving a rent, the deviſee for life or in taile ſhall take advantage of this 
warrantie in law, albeit the anceſtor was not bounden, and ſhall binde his hoircs alſo to war- 
rantie, although they be not named. Alio an expreſſe warrantie cannot be exeated without 


deed, and a will in Writing is no deed, and therefore an expreſſe warrantie cannot be created 
by will, . | 


Sect. 735. | 
AUXY, un garrantie ne poit ALSO, a warranty cannot goe 

aler * ſolongue la nature according to the nature of 
des tenements per le cuſtome, the tenements by the cuſtome, 
Sc. mes tantſolement ſolonque le &c. but onely according to the 
forme del common ley. Car fi forme of the common law. For 
le tenant en taile ſoit ſeiſie des if the tenant in taile be ſeiſed of 
tenements en burgh Engliſb, tenements in borough Engliſh, 
lou le cuſtome eft, que touts les where the cuſtome is, that all the 
tenements deins meſme le bo- tenements within the ſame bo- 
rough devoyent diſcender a le rough ought to deſcend to the 
fits puiſne, et il diſcontinue le youngeſt ſonne, and hee diſconti- 
tayle ove garrantie, &c. et ad nueth the taile with warranty, &c. 
ſue deux fits, et moruſt ſeiſie des and hath ifſue two ſonnes, and dy- 
auters terres ou tenements en eth ſeiſed of other lands or tene- 
meſme le burgh en fee ſimple a ments in the ſame borough in fee 
le value ou pluis de les tene- ſimple to the value or more of the 
ments tailes, &c. uncore le puiſne lands entailed, &c. yet the young- 
fits avera un formedon de les eſt ſonne ſhall have a formedon of 
+ terres tailes, et ne ſerra my barre the lands tailed, and ſhall not bee 
per le garrantie ſon pere, coment barred by the warrantie of his fa- 
que ee a luy diſcendiſt en fee ther, albeit aſſets deſcended to him 
ſimple de meſme le pere, ſolongue in fee ſimple from his ſaid father 


le 
* ſolongue—ſans, L. and M. and Roh. ＋ terre ieuements, L. and M. and Roh. 


— 8 * _— — 8 
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(1) It is a general rule, that the heir cannot take any thing by deſcent when the anceſtor is ſecluded from taking. Ant. 99, b.— 


4 a father and his heir apparent join in a warranty, the heir is doubly bound, by his pwn warranty, and as heir to his father - 
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Lib. 3. Cap. 13. Of Warrantie. 


(8. Rep. 86.) 


Vid. Se. _ 718. & 737. 
(2. Rep. 25 

ſn] 11. E. g. Det. 7. 

11. H. 7. 12. | 


Le] 17.E. 3. Joint. 41. 

1e H. 7. 13. 29. E. 3. 46. 

12. H. 7.3. 22. E. 3. 1. 

17. E. 3. 8. 30. E. 3. 40. 

19. H. 6. 55. Lib. g. fol. 14. 
atthew Herbert's caſe. 


(. Leon. 322. March. 125+ 


Allen 41. Savil. 692. Clay. 3+) 


le cuſtome, &c. pur ceo que le gar- 
rantie diſcendiſt a ſon eigne frere 
que eft en pleine vie , et nemy ſur 
le puiſue. + Et en meſme le maner 
eft de collaterall garrantie fait 
de tiels tenements, lou le gar- 
rantie diſcendiſt ſur Ieigne fits, 
Sc. ceo ne barrera my le puiſne 


fits, &c. 


| Sect. 736, 737. 


according to the cuſtome, &e. be- 
cauſe the warranty deſcendeth up- 
on his elder brother who is in full 
life, and not upon the youngeſt. 
And in the ſame manner is it of 
collaterall warranty made of ſuch 
tenements, where the warrant 
deſcendeth upon the eldeſt ſonne, 
&c. this ſhall not barre the 
younger ſon, &c. 


Sect. 736. 


EN meſme le maner eft de tene- 
ments en le countie de Kent, 
yu ſont appelles gavelkind, 
s queux tenements ſont depar- 
tibles enter les freres, Sc. ſo- 
langue la cuſtaome ; ft aſcun 
tiel garrantie ſoit fait per ſon 
aunceſter, tiel garrantie diſcen- 
dera tantſolement al heire que eft 
heireal common ley, S c eſtaſcavoir, 
al eigne frere, ſolonque la conu- 


fans del common ley, et nemy a 


touts les heires queux ſont heires 
de tiels tenements ſolonque le cuſ- 
tome ||. 


N the ſame manner is it of 

lands in the county of Kent, 
that are called gavelkinde, which 
lands are dividable betweene the 
brothers, &c. according to the 
cuſtome ; if any ſuch warrantie be 
made by his anceſtor, ſuch war- 
rantie ſhall deſcend onely to the 
heire which is heire at the com- 
mon law, that is to ſay, to the elder 
brother, according to the conu- 
ſance of the common law, and not 
to all the heires that are heires 
of ſuch tenements according to 
the cuſtome. 


EREUPON a di verſitie is to be obſerved betweene the lien reall, and the lien perſonall ; 

for the lien reall, as the warrantie, doth ever deſcend to the heire at the common law; 

[a] but the lien perſonall doth binde the ſpeciall h.ir-s, as all the heires in gavelkind, and 
the heire on the part of the mother, as hath beene ſaid. 

[Le] If two men make a feoffement in fee with a warranty, and the one die, the feoffee 

cannot vouche the ſurvivor only, but the heire of him that is dead alſo ; (1) but otherwiſe, if 

two joyntly binde themſelves in an obligation, aud the one die, the ſurvivor only ſhall be 


char ged. 


Sect. 737. 


JTEM, þ; tenant en le taile ad 


iſſue deux files per divers ven- 
ters, et moruſt, et les files en- 
tront, et un eflrange eux diiſſei- 


fiſt de meſmes les tenements, et l un 


de ¶ eux relefſa per fon fait a le 
difſeiſor tout ſon droit, et oblige 
luy et ſes heires a garrantie, et 
moruſt ſans iſſue: en ceſt caſe la 


ALSO, if tenant in taile hath iſſue 

two daughters by divers ven- 
ters, and dieth, and the daughters 
enter, and a ſtranger diſſeiſeth them 
of the ſame tenements, and one of 
them releaſeth by her deed to the 
diſſeiſor all her right, and binde 
her and her heires to warrantie, and 
die without iſſue: in this caſe the 


ſoer 


* &c. added L. and M. and Roh. + Et not in L. and M. nor Roh. + Sc. added L. and M. and Roh. & ceftaſgavorr al 
eigne frere, ſolonque la conuſans del common ley, not in L. and M. nor Roh. 


tes filles, L. and M. and Roh. 


Ec. added L. and. M. and Ron. A en 


(1) This ſeems to be contradicted in Moore 20, where it is ſaid, that if two are vouched, and one of them makes default, the 
grand cape ad valentiam ſhall iſſue againſt him who made the default; and if ons of them dies, the heir and the ſurvivor of them 
may be youched, or the ſurvivor of them only, at the election of him who hach tlſe warranty, 


"2 


N ad Sn ts. 9 th 


Fo! 


Lib. 3. 


Of Warrantie. 


foer que ſurveſquiſt poit bien en- 
ter et ouſter le diſſciſor de touts 
les tenements, pur ceo que tiel 
garrantie n'eſt pas diſcontinu - 
ance ne collateral garrantie a la 
foer que ſurveſqui/t, pur ceo que 
ils font de demy ſante, et Fun ne 
poit eftre beire a lauter, ſolonque 


Sect. 738. 


filter which ſurviveth may well 
enter, and ouit the diſſeiſor of all 
the tenements, becauſe ſuch war- 
rantie is no diſcontinuance nor 
collaterall warrantie to the ſiſter 
that ſurviveth, for that they are of 
halfe bloud, and the one cannot be 
heire to the other, according to the 


le cours del common ley. Mes courſe of the common law. But 


auterment eft, lou y ſont files del 


tenant en taile per un meſme 


Venter. 


Venter, 


otherwiſe it 1s, where there bee 
daughters of tenant in taile by one 


HE reaſon of this is in reſpect of the halfe bloud, whereof ſufficient hath beene ſaid in 
the firſt booke, in the Chapter of Fee Simple. 


Two brothers be by demy venters ; the eldeft releaſe 


the uncle, and dieth without iflue, the uncle dieth, the warrantie is removed, and the younger 
-brother may enter into the land, 


JTEM, fi tenant 

en taile leſſa tes 
tenements a un * home 
pur terme de vie, le 
remainder a un au- 
ter en fee, et un col- 
lateral aunceſter con- 
Arma le flate del te- 
nant a terme de vie, 
et oblige luy et ſes 
herres-a garrantie pur 
terme de vie del te- 
nant a terme de vie, 
et moruſt, et le tenant 
en taile ad iſſue et de- 
vie; ore J iſſue eft barre 
a demander les tene- 
ments per briefe de 
formedon durant le 
vie le tenant a terme 
de vie, per cauſe del 
Collateral garrantre di- 
ſcendu fur le iſſue en 
le laile. Mes apres 
le deceaſe de le te- 


of the 


Sect. 738. 


LSO, if tenant in 
taile letteth the 
lands to a man for 
terme of life, the re- 
mainder to another in 
fee, and a collaterall 
anceſtor confirmeth 
the ſtate of the tenant 
for life, and bindeth 
him and his heires to 
warrantie for terme of 
the life of the tenant 
for life, and dieth, and 
the tenant in taile hath 
iſſue and dies; now 
the iſſue is barred to 
demand the tenements 
by writ of formedon 
during the life of te- 
nant for life, becauſe 
collaterall 
warrantie deſcended 
upon the iſſue in taile. 
But after the deceaſe 
of the tenant for life, 


th with warrantie to the diſſeiſor of (Ante 12. a. 14. 8.) 


HEXE it appeareth, that Vide Sed. 733. 4 706. 


a warrantie may be raiſ- 
ed by a confirmation which 
transferreth neither eſtate nor 
right, whereof ſufficient hath 
beene ſaid before. 


A _ garrantie pur 


terme de vie, &c. 
This proveth that a warrantie 


may be limited, and that a 


man may warrant lands aſwell 
for terme of life or in taile, 
as in fee. (1) 

If tenant in fee ſimple 
that hath a warrantie for 


life, either by an expreſſe 


warrantie or by dead, be im- 
pleaded and vouch, hee ſhall 
recover a fee ſimple in value, 
albeit his warrantie were 
but for terme of life, becauſe 
the warrantie extended in 
that caſe to the whole eſtate 
of the feoffee in fee ſimple ; (2) 
but in the caſe that Littleton 
here putteth, the tenant for 
life ſhall recover in value but 
an eſtate for life, becauſe the 
warrantie doth extend to that 
eſtate only, 


Un brieſe de for- 
medon, Sc. Here is 
implyed, that a collaterall 
warrantie giveth no right, 

but 


*# home not in L. and M. nor Roh. 


(Ant. 385.) 


] [þ] 38. E. 3. 14. 


16. E. 3. Vouch. 87, 


(4. Rep. 80. Ant. 383. Hob. 156.) 


(2. Cro. 433.) 


(F. N. B. 211. b. 217, b. 219. e.) 


(1) From this it appears, that the warranty ceaſes on the expiration of the eſtate to which it is annexed, In Smith v. Tyndal, 


Salk. 685, 686, it was reſolved, that no warranty extinguiſhes a right, but only binds or bars it ſo long as the warranty continues in 
force; for if the warranty be rcleaſed, the ancient right revives. 


(2) Though the warrant be temporary, yet the thing warranted and to be recove 


tho' not a warranty in fee. Hob. 126. 


o NM 


red is perpetual ; 


for it is a warranty of a fee, 
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Cap. 13. 


Of Warrantie. Seck. 739 


wo - hall harre only for life, Pant a teme de Die, the iſſue ſhall have 


att ter h e partic is reſt>r- 
cd to his action. 


[iſe avera un * rige a writ of formedon, 


It is alſo to bee obſerved, de formedon, &c. CC. 


that a warrantie may deſcend 


to che heires of him that made it during the life of another. 


Seck. 


ET fur ceo jeo age ove un 
reaſon, que cel caſe provera 
un outer caſe, ſcilicet, ſi un ** 
loffa jos terres @ un auter, a aver 
et tener @ luy et @ ſes beires 
Fun terme d'auter vie, et le leſſee 
moruſt vivant celuy a que vie, 
Sc. et un eſtrange enter en la 
terre que le heire le Iiſee luy poit 
oer, + Sc. pur ces que en le 
caſs procheine avautdit, entan 
que home poit obliger luy et ſes 
heires @ garrantie al tenant a 
terme de vie tantſolement, durant 
la vie le tenant a | terme de 
vie, et cel garrantie diſcendiſt al 
heire cel que fift le garran- 
tie, lequel gerrantie neſt pas 
garrantie d'enheritance, mes tant- 
element pur terme d'auter vie: 
per meſme le reaſon lou tene- 
ments fent liſſes a un home, a 
aver et tener a luy et a ſes 
heires pur terme dauter vie, fi 
le || lefjee meruſt vivant celuy a 
que vie, fon here avera les tene- 
Montes, vivant celuy a que vie, Sc. 
ar cont dit, que fi home grant un 
arumutie a un auter, a aver et 
fercerver a luy et a ſes heres pur 
terme d'anter vie, fi le grantee 
moruſ?, ©. que apres & ſon mort 
Jon beire avera l annuitie durant 
la wie celuy a que vie, &c. Quære 
de ilti materia, 


$ /on mort not in L. and M. nor Roh, 


+ De. not in L. and M. nor Reh. 


AND upon this I have heard a 
reaſon, that this caſe will 
rove arother cafe, viz. if a man 
letteth bis lands to another, to 
have 2 d to hold to him and to 
his heires for terme of another's 
lite, « d te leiice dieth hvingcelyy 
a que vie, Er. and a ſtranger en- 
treth into the land that the heire 
of the leſſee may put him out, &c. 
becauſe in the caſe next aforeſaid, 
inaſmuch as a man may binde him 
and his heires to warrantie to te- 
nant for life only, during the life 
of the tenant for life, and this war- 
rantie deicendeth to the heire of 
him which made the warrantie, 
the which warrantie is no war- 
rantie of inheritance, but only for 
terme of another's life: by the 
ſame reaſon where lands are let to 
a man, to have and to hold to him 


and his heires for terme of ano- 


ther's life, if the leſſee die living 
celuy @ que vie, his heires ſhall 
have the lands, living celuy à que 
vie, Cc. For they have ſaid, that 
if a man grant an annuitie to ano- 
ther, to have and to take to him 
and his heires for terme of ano- 
ther's life, if the grantee die, &c. 
that after his dcath his heire hall 
have the annuitic during the 15 
of celuy a que vie, &c. Ae ere d. 
materid. 


+ terme not in L. and - 
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Lib. 3. Of Warrantie. 


Sect. 740, 741, 


-FS O ay ove UN regen. Here our ſtudent is taught after the example of our au- 
thor, to obſerve everic thing that is worth the noting, 

Si un Home eſſe. terres à un auter, &©c. This caſeis withoutqueſtion, [7]that 
the heire ot the leſſce fall have the land to prevent an occupant. And fo it i, (as Lrrtleron 
here ſaith) in caſe of an annuitie, or of any other thing that lieth in grant, whereof there 
can be no occupant, And of this ſomewhat hath becne ſaid in the Chapter of Viſcents, (1) 


Es hn tiel leaſe 

ou grant e fait 
a un bome et a 
es herres pur terme 
dans, en ceſt caje 
I*beire le liſſee on 
le grantee navera 
ungques apres la mort 
le lefſee ou le gran- 
fee ceo que eft Int 
lefſee ou grant, pur 
ceo que eft chaltel 
real, et * chateux reals 
per le common ley 
vrenara al execu- 
tors del grantee, ou 
del lefice, et nemy al 
Belre. F 


[/] If a biſtop hath a ward fallen and dieth, the king ſhall 


Sect. 740. 
BUT where ſuch 


leaſe or grant is 
made to a man and to 
his heires for terme of 
yeares, in this caſe the 
heire of the leſſee or 
the grantee ſhall not 
after the death of the 
leſſee or the prantce 
have that which is ſo 
let or granted, becauſe 
it is a chattell reall, 
and chattels realls by 
the common law ſhall 
come to the execu- 
tors of the grantee, 
or of the leſſee, and 
not to the heire. 


ERE is a generall rule, 
that chattels reals at- 
well as chuttcts perſonais 
ſhall goe to the cxccutors 
or adminiſtrators of the lets 
ſce, and not to his heires, 
For as eſtates of | inheri- 
tance or frechold deſcendi— 
bie ihall goe to the heire, 
ſo chattels, aſwell reall as 
perſonall, ſhall goe to the 
executors or adminiltratore. 
[r] Eut if the king's te- 
nant by knizht's ſervice in 
capiie be ſeiſed Of a man- 
nor, whercunto an advrow- 
ſon is appendant, and the 
church become void, the te- 
nant dieth, his heire within 
age, the king ſhall preſent 
to the church, and not the 
executor or adminittrator : 
but if the land be holden 
of a common perſon, in 
that caſe the executor ſhall 
preſent, and not the gardeine. 
not have the ward nor the 


ſucceſtor, but the executor and the ward ſhall be aſſets in his hands. So it is of heriot, re- 
leefe, and the like, [t] But if a church become void in the life of a biſhop, and ſo remaine 
untill after his deceaſe, the king ſhall preſent thereunto, and not the executor or adminiſtra» 
tor; for nothing can be taken for a preſentment, and therefore it is no aflets, 


JTEM, en aſcuns 

caſes il poit efire, 
gue coment que un 
collaterall garrantie 
foit Jaif en fee, 
Sc. uncore tiel gar- 
rantie poit eſtre de- 
feat et anient. Si- 
come tenant en taile 


Seck. 741. 


ALSO, in ſome caſes 

it may bee, that 
albeit acollaterall war- 
rantie be made in fee, 
&c. yet ſuch a war- 
rantie may be defeat- 
ed and taken away. 
As if tenant in taile 
diſcontinue the taile 


* fonts added L. and MT. and Roh. 


FT moruſt ſans if- 


ſac, Sc. Here (as 
before in this Chapter hath 
been noted) the collaterall 
warrantie doth deſcend upon 
the iflue in taile, before any 
right doth deſcend unto 
him, wherein this diver- 
ſitie is to bee obſerved. 
Where the right is in e/ſe in 
any of the anceſtors of the 
heire, at the time of the diſ- 
eent 


18, H. 8. 3. 27. Ii. . e 
tit, Lüat. Br. 35. 19. V. 
tit. Account 30. 33. Atl. p. 17. 
22. H. 6. 33. 29. 4. 3. 37: 
Vide Sec}. 487, 

(An. 41. b.) 


11. F. 3. tit. Af. 88. 
11. All. £1. 10. El. Dy. 76. 


.. bh 


9. Rep. 86. 3. Rep. 23. 33.) 


[1] 24. E. 3. 26. F. N. B. 33. b. 
F. N. B. 34. 2. 
(Aut. go. Scct. 125.) 


2. E. 9.14. 
[:] 9. H. 6. 58. 11. H. 4 7% 


Vide Sc. 707. 


+ Cc. added L. and M. and Roh. 


(1) But ſeveral alterations have been made in the law of occupancy, by ſtatutes paſſed fiuce fir Edward Coke's time. See ant. 41. 
B. note 8. 
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Lib. 3. 


(19, Rep. 95) 


f [ 7 E. 3.48 30. H. 8. 42. 


(to. Rep. 93.) 


ſro] Lib. 1. fol. 67, Archer's 


Cale. 


Cap. 13. 


cent of the collaterall war- 
tantic, there albeit the 
warrantie deſcend firſt, and 
after the right doth de- 
ſcend, the collaterali war- 
rantie ſhall binde, as here 
in this caſe of our author 
expreſſely appeareth. But 
where the right is not in 
eſſe in the heire, or any of 
his anceſtors, at the time 
of the fall of the warran- 
tic, there it ſhall not binde. 
L/] As if lord and tenant 
be, and the tenant make 
a feoffment in fee with 
warrantie, and after the 
feoffor purchaſe the ſeig- 
niorie, and after the te- 
nant ceſle, the lord ſhall 
have a ce/avit; for a war- 
rantie doth extend to rights 
precedent, and never to 
any right that commenceth 
after the warrantie ; where- 
of more ſhall be ſaid in 
this Section. Alſo a war- 
rantie ſhall never barre any 
eſtate that is in poſſeſſion, 
reverſion or remainder, 
that is not deveſted, diſ- 
laced, or turned to a right 

fore, or at the time of 
the fall of the warran- 
tie. 

[w] If a leaſe for life 
be made to the father, the 
remainder to his next heire, 


the father is diſſeiſed and 


[y] Temps E. 1. Voucher 296. 
31. Af. 13. 22. All, £6. 

41. Af. 6. 23. E. 3. tit. Gar. 
74. Lib. 10. tol. 97. E. Scy- 
mour's caſc. | 


(9. Rep. 106.) 


rcleaſeth with warrant ie 


Of Warrantie. 


diſcontinue le tnile en 


fee, et le diſconti- 


nuee eft difſetie, et 
le frere del tenant 
en le taile releſſa per 


ſon fait a le difſeiſor 


tout ſon droit, &c. ove 
garranty en fee, et mo- 
ruſt fans ſue, et le te- 
nant en le taile ad iſſue 
et devie; ore [iſſue eft 
barre de fon action per 


force del collateral gar- 


rantie diſcendue fur 
[uy. Mes fi apres ceo 


le diſcontinuee enter 


fur le diſſeiſor, donques 


poit I heire en le taile 
aver bien ſon action 
de formedon, &c. pur 
ceo que le garrantie 
eft aniente et diſcate, 
car quant garrantie 
eſt fait a un home fur 
eftate que adonques i 
avoit, fi I'eftate ſoit 
dejeat le garrantie eff 
defeat. 


Sect. 741. 


in fee, and the diſcon- 
tinuee is diſſeiſed, and 
the brother of the te- 
nant in taile releaſeth 
by his deed to the diſ- 
ſeifor all his right, &c. 
with warrantie in fee, 
and dieth without if. 
ſue, and the tenant in 
taile hath iflue and die; 
now the iſſue is barred 
of his action by force 
of the collaterall war- 
rantie deſcended upon 
him. But if afterwards 
the difſcontinuce en- 
treth upon the diſſei- 
ſor, then may the heire 
in taile have well his. 
action of formedon, &c. 
becauſe the warrantie 
is taken away and de- 
feated, for when a war- 
rantie is made to a man 
upon an eſtate which 
hee then had, if the 
eſtate be defeated, the 
warrantie is defeated. (i) 


and dieth ; this ſhall barre the heire, although the warrantie doth fall, and the remainder 
commeth in ¶ÆY at one time. | : | 

[y] If there be father and ſonne, and the ſonne hath a rent ſervice, ſuit to a mill, rent 
charge, rent ſecke, common of paſture, or other profit apprender out of the land of the 
father, and the father maketh a feoffment in fee with warrantie, and dieth, this ſhall not barre 
the ſonne of the rent, common, or other prolit apprender, guamwis clauſula ſpecialis warran- 
tice vel acguictanciæ in cartis tenentium inſeratur, quia in tali eſu tranſit terra cum onere : and 


he that is in ſeiſin or poſſeſſion need not to make any entrie or claime : and albeit the ſonne 


aft r the feoffment with warrantie, and before the death of the father, had beene diſſeiſed, 


and ſo bi ing out of poſſeſſion, the warrantie deſcended upon him, yet the warrantie ſhould 


[*] 45: E. 3. 31. 21 H. 7. 11. 


Vide Set. 698. 

[4] 21. E. 4- 26. 21. H. 7 9 
3. H. 7.4 7. H. 4. 17. 

30, H. 8. Dier 42. 

35. E. 3. 30. 9. E. 3. 78. 

45. E. 3. Voucher 72. 

T. N. B. 125. 14. H. 8. 6. 
(Aut. 366. b. Moor, 36.) 


not binde him, becauſe at the time of the warran je made, the ſonne was in poſleſſion. 
[*] So if my collaterall anceitor releaſe to my tenant for life, this ſhall not binde my rever- 
tion or remainder, becauſe that the reverfion or remainder continued in me. But if he that 
hath a rent, common, or any profit oute of the land in taile, diſſeiſe the tenant of the land 
and maketh a feoffment of the land, and warrant the land to the feoffee and his heires; Ca] re- 
gularly the warrantie doth extend to all things ſuing out of the land, that is to ſay, to 
warrant the land in ſuch plight and manner, as it was at in the hand of the feoffor, at the 
time of the feottment with warrantie ; and the feoffee ſhall vouch, as of lands diſcharged of 


the rent, & c. at the time of the feoffment made. 


A woman that hath a reat charge in fee entermarrieth with the tenant of the land, an 


eſtrunger releaferh to the tenant of the land with warrantie; he ſhall not take advantage of 
oO 


this warrantie either by youcher or awarran'ta carte ; tor the wite, if her huſband dic, orthe 
heire of the wite liy ing the huſband, cannot have an action tor the rent upon a title before 


the 


(1) In the former caſes put by Littleton, the warranty determined, upon the natural expiration of the eſtate to which it was annex- 


ed: here it determines by the eſtate being defeated. 


But if an eſtate be bound by a warranty, and afterwards the eſtate to which the 


warranty is annexed be defeated as to a partict.!1r efate only, the warranty ſhall not be defeated. As if tenant for life, remainder to 
A. be dilleiſed, and an anceſtor of A. relcaſes to the diflcitor with warranty and dies, and afterwards tenant for life enters or recovers, 


ler the remainder will be bound by the warranty. Ses 2+ Roll, Abr. 740. l. 40. 741-1+ 5+ And fee Com. Dig. vol- 3. 434, 435: 


a >. Sas 


( 
(2 
aVo1 


the] 
Broy 


Of Warrantie. 


the warrantie made; for if the heire of the wife bring an aſſiſe of mordancefter, this action is 
grounded after the warrantic, whereunto, as hath beene ſaid, the warrantie ſhall not 
extend. 

So it is if the grantee of the rent grant it to the tenant of the land upon condition, which 
maketh a feoffement of the land with warrantie, this warrantie cannot extend to the rent, 
alb.1t the teoftement was made of the land diſcharged of the rent; for if the condition be 
broken, and the grantor be intituled to an action, this mult of neceſſitie be grounded after 
'the warrantie made. 

Burt in the caſe aforeſaid, when the woman grantee of the rent marrieth with the tenant, 
and the tenant maketh a feoffement in fee with warrantic, and dieth, in a c in 74 brought 
by the wife (as by law ſhe may), [5] the feoffee ſhall vouche as of lands difcharged at the 
time of the warranty made, for that her title is paramont : ſo if tenant in taile of a rent 
charge purchaſe the land, and make a feoffement with warrantie, if the iſſue bring a /ormedon 
of the rent, the renant ſhall vouche cav/@ gud ſupra. 

[*] But ſome doe hold, that a man ſhall not vouche, &c. as of land diſcharged of a rent 
ſervice. 

le] Alſo, no warrantie doth extend unto meere and naked titles, as by force of a condition 
with clauſe of re-entry, exchange, mortmaine, conſent to the rav ſher and the like, becauſe 
that for theſe no action doth lye; and if no action can be brought, there can be neither 
voucher, writ of avarrantza cartæ, nor rebutter, and they continue in ſuch plight and eſence 
as they were by their originall creation, and by no act can be difplaced or deveſted out of 
their originall eflence, and therefore cannot be bound by any warrantie. 

[4] And albeit a woman may have a writ of dower to recover her dower, yet becauſe 
her title of dower cannot be deveſted out of the originall efſence, a collaterall warrantic of 
the anceſtor of the woman ſhall not barre her, 80 it is of a feoffement car/4 matrimonii 
prelocuti, 

[] A warrantie doth not extend to any leaſe, though it be for many thouſand yeares, or 
to eſtates of tenant by ſtatute faple, or merchant, or it, or any other chattle, but only 
to freehold or inheritances, as it appeareth in all Zze71-7on*s caſes which he putteth in this 
Chapter, And this is the reaſon, that in all actions which leſſee for yeares may have, a war— 
rantie cannot be plcaded in barre, as in an action of treſpaſſe, or upon the ſtatute of 5. K. 2. 
and the like, But in thoſe actions when the freehold or inheritances doe come in queſtion, 
there the warrantie may be pleaded : but in ſuch actions which none but a tenant of the 


frechold can have, as upon the ſtatute of 8. H. 6. aſſiſe, or the like, there a warrantic may be 
pleaded in barre, (1) | 


Quant garrantie eft fait a un home ſur eſtate, que adonques il avoit, 
i Teftate fort defeat, le garrantte eſt defeat. Here it appeareth, that although 
a collaterall warrantie be deſcended, [/] yet if the ſtate whereunto the warrantie was annexed 
be defeated, albeit it be by a meere ſtranger (as in this caſe that Liileton here puts by the 
diſcontinuee), the warrantie is defeated ; and although the diſcontinuance remaine, and 
no remitter wrought to the heire, yet the warrantic is defeated, and barre removed, fo as 
the iſſue in taile may have his formedon, and recover the land. Szbiato principali tollitur ad. 
JjunEum. (2) 


Lab. 3. 


Seck. 742. 
EN meſme le manner ęſt, fi le IN the ſame manner it is, if the diſ- 


diſcontinuee fait feoffement continuee make a feoffement in 
en fee, reſervant a luy un cer- fee,relerving to him a certain rent, 
taine rent, et pur default de pay- and for default of payment a re-en- 
ment un re-entry, &c. et un col- trie, &c. and a collaterall warran- 
lateral“ garrantie de ancejter eſt tie of the anceitour is made to the 
fait a celuy jeoffee que ad ęſiate Teoffee that hath the eſtate upon 
ſur condition, Sc. et moruſ} ſans condition, &c. and dieth without 
iſſue, coment que cel garrantie diſ- iſſue, albeit that this warranty ſhall 
cenderoit ſur [iſſue en tatie, uncore detcend upon the iſſue in tayle, yet 
i apres le rent ſoit aderere, et le if after the rent be behind, and the 


479 


* garrantie de ancrfter eſt ſuit=aunci/iter releſſu, in J.. and M. and Roh. 


(1) The feoffee with warranty cannot take any advantage of the warrauts, unlefs he be tenant of the land. 25, II. 8, 3. 


Sect. 742. 389 


(Ant. 366. b.) 


(Ant. 402.) 


DI 7. H. 4.17. 


J 10. E. 4. 9. b. 18. E. 3. 55. 
44. E. 3. 19. 

[c] Lib. 10. fol. 97. E. Sty 
more's caſe, 22. Atl. pl. 38. 
31. Aff. p. 13. 41. Afl. p. 6. 
33. E. g. Gar. 74. 

(. Cro. 693. Dyer 224. 8. 

3. Inſt. 210. 10. Rep. 98. bh. 
Ant. ag. a. Plowd. 363. b.) 
[4] 34. E. 3. tit. droit 22. 

21. E. 4. 82, 


(4. Rep. Vernon's caſe.) 


ſe] 21. E. 4. 18. 82. 

1. H. 7. 13. 22. 11. II. 7. 13, 16. 
20. H. 7. 2. b. 14. H. 7. 22. 
43. E. 3. 28. per Finch. in quar. 
Imp. 23. H. 7. 9. Lib. 10. 
ful. 97 

(Ant. 101. 366. Hob. 14. 28. 
2. Saund. 180.) 


7 3. H. 7. 9. b. 16. E. 3. 
tei Commua! Claime 10. 
9. H. 4. 8. Pl, Com. 158. 


to. Rep. 95) 


0. 


(2) If a man makes a ſeofflment with warranty, non feofiment is a good plea ; for if the. feoſſment be avoided, the warranty alſo is 


avoided, for that depends upon the feoflment, 


But if the man makes a lente for yrs, and covenants that le ill warcant and defend 


the land to the leſſee; if the deſlee be ouſted, whether it be by one that luth or thar hath not title, hie ſhall Lt ve a writ of covenant, 


Brownlow Rep. part 2. fol. 163. 
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Lib. 3. 


lie. Rep. 93.) 


#* &;. added L. and M. and Roh. 
H reprifi—prift, L. and M. and Roh- 


Cap. 13. 


diſcontinuce entra en la terre &, 
adonques averal iſſue en taile ſon re- 
covery per briefe de formedon, pur 
ceo que le collateral garranty eſt de- 
feat. Et iffint ſi aſcun tiel collate - 
ral garranty ſoit pleder envers 
[iſſue en le taile, en ſon action de 
formedon, il poit montrer le matter 
come eſt avantdit, coment le gar- 


rantie eſt defeat, &c. et iſſint il poit 


bien maintainer ſon action, I &c. 


Of Warrantie. 


Sect. 743. 


diſcontinuee enter into the land, 
then ſhall the iſſue in taile have his 
recovery by writ of formedon, be- 


cauſe the collaterall warranty is de- 


feated. And ſo if any ſuch collate- 
rall warrantie be pleaded againſt 
the iſſue in taile, in his action of 


formedon, he may ſhew the matter 


as is aforeſaid, how the warrantie 
is defeated, &c. and ſo hee may 
well maintaine his action, &c. 


FI ERE Littleton putteth another caſe upon the ſame ground and reaſon, viz. where the 
ſtate whereunto the warrantie is annexed is defeated, there the warrantie it ſelfe is de- 
feated alſo, which is one of the maximes of the common law, 


Sect. 743. 


JTEM, ſi tenant en taile fait 
un feoffement a ſon uncle, et 
puis Puncle fait un feoffement 
en fee oveſque garrantie, &c. 
a un auter, et puis le feoffee del 
uncle enfeoffa areremaine [ uncle 
en fee, et puis J uncle enfeoffa un 
eſtrange en fee ſans garrantie, et 
moruſt ſauns iſſue, et le tenant en 
tayle moruſt, fi iſſue en le taile 
voyle porte ſon breve de formedon 
envers Peſtrange que fuit le dar- 
rein feoffee, I et ceo per I' uncle, 
Liſue ne ſerra unque barre per 
le garrantie que fuit fait per le 
wncle al dit primer feoffee de ſon 
uncle, pur ceo que le dit garran- 
tie fuit defeat et anient, pur ceo 
que Puncle a luy || reprift cy grand 
eftate de fon ( primer feoffee a que 
le garrantie fuit fait, ficome meſme 
le feoffee avoit de luy. Et la cauſe 
pur que le garrantie et ament en 
ceo cas eft ceo, ſcilicet, que ji le 
garrantie eftoreroit en ſa force, 
dongue Puncle garrantera a luy 
meſine, que ne poit eſtre. 


+ Sc. not in L. and M. nor Roh. 
& dit added in L. and M. and Roh. 


ALSO, if tenant in taile make a 

feoffement to his uncle, and 
after the uncle make a feoffement in 
fee with warranty, &c. to another, 
and after the feoffee of the uncle 
doth re- enfeoffe againe the uncle in 
fee, and after the uncle enfeoffeth a 
ſtranger in fee without warrantie, 
and dieth without iſſue, and the te- 
nant in tayle dieth, if the iſſue in 
tayle will bring his writ of ſorme- 


don againſt the ſtranger that was 


the laſt feoffee, and that by the un- 
cle, the iſſue ſhall not be barred by 
the warranty that was made by the 
uncle to the firſt feoffee of his un- 
cle, for that the ſaid warrantie was 
defeated and taken away, becauſe 
the uncle tooke backe to him as 
great an eſtate from his firſt feof- 
tee to whom the warrantie was 
made, as the ſame feoffee had from 
him. And the cauſe why the war- 


ranty is defeated is this, viz. that if . 


the warrantie ſhould ſtand in his 
force, then the uncle ſhould war- 
rant to himſelfe, which cannot be. 


Here 


+ &c. added L. and M. and Roh. 
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Of Warrantie. 


SeR. 744. 


ERE Liiile ton putteth another caſe where a warrantie may be defeated. as when the un- 
cle taketh backe as large an eſtate as he had made, the warrantie is defeated, becauſe 


he cannot warrant land to himſelfe. 


[z] And ſo it is if the uncle had made the warrantie to 


the feoffec, his heires and affignes, and taken backe an eſtate in fee, and after infeoffed an- 
other, yet the warrantie is defeated, for that he cannot be aflignee to himſelfe, and a man 
ſhall not regularly vouche himſelfe as aſſignee of a fee ſimple, and the law will not ſuffer 


things inutile and unprofitable, 


[-] And yet if the father be infeoffed with warrantie to 


him and his heires, the father infeoffeth his heire a»parant in fee and dieth, he (as it hath 
beene ſaid) ſhall vouch himſelfe, and the heire in borow Engliſh, by reaſon the act in law 
determined the warrantie bet weene the father and the ſonne. 

(i] But if a man maketh a feoftement in fee with warrantie to the feoffee, his heires and 
aſſignes, and the feoffee re-enfeofteth the feoffor and his wife, or the feoffor and any other 
ſtranger, the warrantie remameth ſtill; or if two doe make a feoffement with warrantie to 
one and his heires and aſſignes, and the feoffee re-enteofte one of the feoffors, the warrantie 


doth alſo remaine. 


MES fi be feoffee 

feſoit eflate al 
uncle pur terme de 
vie, ou en taile, ſa- 
want le rever/ton, &c. 
ou que il fait done en 
taile al uncle, ou un 
leas pur terme de vie, 
le remainder ouſter, 
Se. en ceſt cas le gar- 
rantie neft * pas tout 
ouſterment antent, mes 
eft mis en ſuſpence 
durant I'eſtate que 
J'uncle ad. Car a- 
pres ceo que [uncle 
% mort ſans iſſue, 
+ Sc. donques celuy en 
le reverſion, ou celuy 
en le remainder, bar- 
reroit [iſſue en tayle 
en fon briefe de for- 
medon per le colla- 
teral garranty en tel 
cas, Sc. Mes auter- 
ment eft lou F uncle a- 
wort auxy graund e- 
tate en la terre de le 
feoffee, a que le gar- 


Sect. 744. 
BUT if the feoffee 


had made an eſtate 

to his uncle for terme 
of life, or in taile, ſav- 
ing the reverſion, &c. 
or a gift in tayle to the 
uncle, . or a leafe for 
terme of life, the re- 
mainder over, &c. in 
this caſe the warrantie 
1s not altogether taken 
away, but is put in ſuſ- 
ence during the eſtate 
that the uncle hath. 
For after that that the 
uncle is dead without 
ifſue,&c. then he in the 
reverſion, or he in the 
remainder, ſhall barre 
the iſſue in taile in his 
writ of formedon by 
the collaterall warranty 
in ſuch caſe, &c. But 
otherwiſe it is where 
the uncle hath as great 
eſtate in the land of 
the feoffee to whom 
the warrantie was 
made, as the feoffee 


* pas mot in L., and M. nor Roh. 


PUR terme de vie, 


ou en taile. Here 
it appeareth [4] that by tak- 
ing a [I] leaſe for life, or a 
gift in taile, the warrantie is 
ſuſpended. 

A man infeoffeth a woman 
with warrantie, they inter- 
marry and are impleaded, up- 
on the default of the huſband, 
the wife 1s received, ſhe ſhal 
vouch her huſband, &c. not- 
withſtanding the warranty 
was put in ſuſpence. [] And 
ſo on the other fide, if a 
woman infeoffe a man with 
warrantie, and they inter- 
marry and are unpleaded, the 
huſband ſhall vouche himfeite 
and his wite by force of the 
ſaid warrantie, 

(=L An infant en wer!re ſa 
mer“ may be vouched it God 


ive him a birth, and it not; 
ſuch a one heire to the war- 
rantie; but he cannot be 
vouched alone without the 
heireat the common law, for 
proces Hall be preſently a- 


warded againſt him. 


Mes eft muſe 
ſuſpence. [] Tenant in 


tayle maketh a feoffement 
in fee with warrantie, and 
diſſeiſeth the diſcontinuce, 
and dycth ſeiſed, leaving al- 
ſets to his ſuc. Some hoid 
th: in reſpect of this ſuſpend- 
ed warrantic aud aflets, the 

_ Uue 


Fe. added L. aud M. and Roh. 
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(Veugh. 389.) 


[gz] Temps E. 1. Voucher 266. 
40. E. 3. 14. 41 K. 3. 38. 

2 5. E. g. 43. b. 26. E. 3. 68. 
14. E. 3. Vouch. 106. 

16. E. 3. Voucher 87. 

19. E. 3. Vouchee 122. 

17. E. 3. 73, 74. 20. H. 6. 29. 
(2. Roll. Abr. 739.) 

[4] 4. E. 3.1 4. a. 41. E. 3. 23. . 
(Ant. 384. Roll. Abr. 98. a.) 
11. H. 4. 20. 42. | 
17. E. 3. 47-59 18. E. 3. 36. 
29. E. 3. 46. 39. E. 2. 9. 
(Vaugh. 389.) 


[4] 16. E. 3. Vouch. 8. 

44. F. 3. 38. 26. E. 3. 56. 

17. E. 3. 47. 10. E. g. 30. 

12. E. 3. Counterplea de vouch, 
42. 14. E. 3. ib. 12. 

(4. Rep. 52.) 

D 6. E. 2. Vouch. 257. 

3. E. 3. ib. 201. 5. E. 3. ib. 178. 
18. E. 3.52. 14. E. 3 Vouch. 209. 
31. E. 3. bid. 25. 

43. E. 3. 7. 41. FE. 3.38. 

32. E. 3. Voucher 102. 


O] 4. E. 2. Voucher 443. 246. 


(Ant. 348. 3.) 
] Cemps E. 1. Gard. 133.31. E. 1. 
Briefe 8753. 8. E. 2. Vouch. 237. 
11. E. g. ibid. 13. 

11. E. 3. quar. imp. 158. 

38. E. 3. 7. & 29. 41. E. g. in 
lower. g. H. 6.24. Pl. Com. 
S'owel's caſe per. Saunder 
Browge, * 39 . 
„ Hee ao He ae £0 
es. dan 


as. 640. : . 
LEES 


38. E. 3. 21. 44. E. g. 26. ; 
45-E.3. Title 32. 44·E. 3. ib 31. 


33. E. g. ib. 4. 
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Lib. 3. 


8. E. 2. Voucher 237. 
{Plowd. 397. a.) 


(5. Rep. 109. Ant. 13.4. b.) 


Co] 33. E. 3. Forfeiture 30. 
38. E. 3. 31. 3. E. 4. 25 


19 ZE. 4 2. Pl. Com. 488. b. 


02 8. E. 2. Voucher 227. 
id. 38. E. 3. 29: b. Simile. 
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Cap. 13. Of Warrantie, Sec. 745. 


iſſue in taile ſhall not be re- rantie fuit fait, come hath himſelfe. Cauſa 
mitted, but thar the diſconti- . . 
fe feoffee avoit de luy. patet. 


nuce ſhall recover againſt the 
iflue in taile. and he take ad- Cauſa patet. 

vantage of his warrantie, if 

any hee hath, and after in a formedon brought by the iſſue, the diſcontinuee ſhall barre him 
in reſpect of the warrantie and aflets ; and ſo every man's right ſaved. (1) 


Sect. 745. 


O releaſe fait per TE M. fi l uncle ALSO, if the uncle 


luy ove garrantie. apres tiel feoffe- after ſuch ſeott- 


Note a warrantie grounded met fait Oe gar- ment made with War- 
upon a releaſe, Hereot you . 892 E e 
Mall reade before in this Tantie, ou releaſe fait rantie, or a releaſe made 


Chapter. per luy ove garranty, by him with warranty, 
Soit attaint de fe- ſoit attaint de felony, be attaint of felony, or 
lony, ou utlage, &c. ou utlage de felony, outlawed of felony, 


Note, according to Littleton tie! collateral gar- ſuch collaterall war- 
here, there be two manner of 


attainders : the one is after ap- rantie ne barrera my rantie ſhall not bar nor 


parance, and that in three ne greevera {iſſue en grieve the iſſue in the 
manners ; by conteſhon, by ] „ f ile. for thi hat b 
battell, or by verdict: the tate, pur ceo, que taile, or this, that by 
2 8 bee per le attainder de fe- the attainder of felony, 
outlawed, which is an at- . 

lever 1s law; -: Not Gas hack lonie, le ſante eft cor- the bloud is corrupted 
beene ſaid) there is a great FTupt enter ceux, Sc. betweene them, &c. 
diverſitie, as to the forteiture 

of land, betweene an attainder of felony by outlawry upon an appeale, and upon an indite- 
ment: for in the caſe of an appeale the defendant ſhall forfeit no lands, but ſuch as he had 
at the time of the outlawrie pronounced; but in caſe of inditement, ſuch as hee had at the 
time of the felony committed. And the reaſon of this diverſitie is evident; for that in the 
caſe of appeale there is no time alleaged in the writ when the felony was done, and therefore 
of neceſſitie it muſt relate in that caſe only to the judgement of the outlawry : but in the 
caſe of inditement there 1s a certain time . and therefore in that caſe it ſhall relate to 


the time alleaged in the inditement when the felony was committed. But in the caſe of the 


inditement there is alſo a diverſitie to be obſerved ; [o] for, as hath beene ſaid, it ſhall relate 


to the time alleaged in the inditement for avoyding of eſtates, charges, and incumbrances, 


made by the felon after the felony committed; but for the meane profits of the land it ſhall 
relate only to the judyement, a'lwell in this caſe of outlawrie as in other caſes. And where 
Li:t/c:on faith, (taint de Felony) if a man be convicted of felony by verdict, and delivered 
to the ordinary to make A n [p] hee cannot be vouched, for that the time of his 
purgation (if any ſhould be) 1; uncertaine, and the demandant cannot be delayed upon ſuch 
an uncertaintie ; but the tenant is not without remedie, for hee may have his warraztia 
cariæ. 0 


Actaint. Of this word hath beene ſpoken in the ſecond Booke in the Chapter of 


Villenage. 


0 Dame Hale's caſe in Pl. Upon everall attainders of felonies, there lye three ſeverall writs of eſcheate, viz. [*] firſt, 


om, fol. 262. 


[9] 8. E. 3. Judgement 225. 


[r] 15- E. g. Petition 2. 


when he hath judgement to be hanged : ſecondly, when he is outlawed : thirdly, when he 
abjureth the realme, 

] The defendant in an appeale of death did wage battell, and was flaine in the field, 
yet judgement was given that he ſhould be hanged ; and the juſtices ſaid, that it is altoge- 
ther neceſlarie that ſuch a judgement be given, for otherwiſe the lord could not have a writ 
of eſcheate. [+] And in ere it hath been ſeene, that a man hath beene attainted after his 
death by preſentme..t, & (2) The difference betweene a man attainted and convicted is, 
that a man is ſuid convict before hee hath judgement ; as if a man bee convict by confeſſion, 
verdict, or recreancie. Aud when he hath his judgement upon the verdict, confeſſion, or 

recreancy, 


(1) But Carly, if the warranty were never exerued, as in the eaſe of fine ſur render 20 warranty and aſſets, there Mall be 
a remitter. Lord Halc's ISS. 

(2) In Lambarde's Juſtice of Pence, ch. 10. it is ſaid, that if a man be attainted of murder or felony, it is needleſs to arraign him of 
new of any other felony, becaule it is needleis to condemn him who already is attainted, except in ſpecial caſes, either for the ad- 
vantage of the king, or the commodity of the ſubject, The author then proceeds to ſtate ſeveral examples of both the exceptions. 
In 3. Rep. fol. 57, tir Edward Coke obſerves, that though 2 man be killed in rebellion, he ſhall not forfeit his lands nor goods; but 


— 


if the chicf-juſtice (ſoveraign coroner of England) upon the view of the body, make record thereof, and return it into the king's 
bench, he ſhall forfeit lands and goods, as Fineux, chicf-juſtice, did temp. H. 7. 


Lib. 3. 


Of Warrantie. 


recreancie ; or upon the outlawrie, or abjuration, then is he ſaid to be attaint, And thus is 
the law taken at this day, notwithſtanding [/] ſome diverſitie of opinions in our bookes. 

If a felon be convicted by verdict, confeſſion, or recreancie, he doth forfeit his geods and 
chuttels, &c. preſently, [/] For where a reaſon hath beene yeelded in our bookes, that the 
praying of his clergie was a refuſall of the judgement of the law, and a flight in law, and for 
that cauic he forfeited his goods and chattels, that doth not hold; for it a man be convict 
of p-ti1e treaſon, or murder, or any other crime, for which he cannot have his clergie, yet 
by the verie conviction he forfeiteth his goods and chattels before attainder. And [#] 
Stanford (ſpeaking of a felon convict by verdict) ſaith, that he ſhall forfeit his gods which 
he had at the time of the verdict given, which is the conviction in that caſe ; and by the 
ſtatute of 1 K. 3. cap. 3. no ſheriſte, bailiffe, &c. ſhall ſeiſe the goods of a felon before hee 
bee convicted of the felony 3 whereby it appeareth, that the goods may be ſeiſed as forfeit 
after conviction, And the [x] old ſtatute is worthy of noting : Proviſum et in curid nefira 
co am juſticiarits nofiri., quod de cetero nulius homo captus pro morte hominis wel alia felonia pro 
gud dcbet impriſonari, diſſerfietur de terris et tenementis vel catallis ſuis quouſyne conviftus fucrit. 
S0a> by a conviction ot a felon, his goods and chattels are forfeited ; but by attainder, that 1s 
by judgement given, his lands and ten. ments are forteited, and his bloud corrupted, and not 
before. 

[If the partie upon his arraignment refuſe to anſwer according to law, or fay nothing, 
he ſhall not be adjudged to be hanged, but for his contempt, to peine fort et dure, which 
worketh no attainder tor the felony, nor forfeiture of his lands, or corruption of bloud. but 
in caſe of high-treaſon, if the partic refuſe to anſwer according to law, or ſay nothing, hee 
ſhall have ſuch judgement by atrainder, as if he had beene convicted by verdict or confeſſion. (1) 


Fe lony * (*) Ex vi termini fignificat quodlibet capitale crimen fellto animo perpetratum, 
in which ſenſe murder is ſaid to be done per feleniam, and is fo appropriated by law, as 
felenice cannot be expreſſed by any other word. [a] And in antient times this word ( felon7ce) 
was of ſo large an extent as it included high-treaſon; and therefore in our antient bookes, 
by the pardon of all felonies, high-treaſon, or counterfeiting of the great ſeale, and of the 
king's coine, &c. was pardoned, | 5] But afterwards it was reſolved, that in the king's pardon 
or charter, this word ( felonie) ſhould only extend to common felonies, and that high-treaſon 
ſhould not be comprehended under the ſame, and therefore ought to be ſpecially named. 
And yet that a pardon of all felonies ſhould extend to petite eau ; wherefore by the law 
at this day under the word (felony) in commiſſions, &c. is included petite treaſon, murder, 
homicide, burning of houſes, burglarie, robberie, rape, &c. chance-medly, /e de/endende, 
and petite larceny. [e] For ſuch of theſe crimes for the which any ſhall have this judgement, 


to be hanged by the necke till he be dead. he ſhall forfeit all his lands in fee fimple, and_þbjs 
—.— and chattels : for Telony by ch JI ay, 


chance-medly, or /e defendende, or petite larceny, he ſhall 


orteit his goods and chattels, and no lands of any eſtate of freehold or inheritance. And all (5: Rep. 120. 9. Rep. 63.) 


felonies puniſhable according to the courſe of the common law, are either by the common 
law, or by ſtatute. There is alſo a telony puniſhable by the civill law, becauſe it is done 
upon the high ſea, as pyracie, robberie, or murder, whereof the common law did take no 


lord admirall in the court of the admiraltie, according to the civill law, and the delinquen 
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[JJ . E. 2. 12. 3. E. 3. Co- 
rone 355. 8. E. 2. ibid. 29g. 
21. H. 7. 


D] Dame Hale's caſe, ubi ſup. 
8. H. 4. 2. 


(13. Rep. 121. 9g. Rep. 129) 


ſu] Stanf. Pl. cor. fol. 192. 
lib. 3. fol. 110. Foxleye's caſe, 
Vide 5. II. 4.12. 1. R. 3. cap. 3. 


(3. Inſt. 228.) 


[x] Statute de catallis felonum 
vet. Magna Carta, fot 66. 2. pait. 


Ly] Stanf. Pl. Cor, 199. 135. 


(3. Rep. 10. b.) 
[*] Glanvil. lib. 14. en. 15, 
Marlbr. ca. 25. W. 1. c. 15. 


[4] 3. E. 4. 14. 16. E. 4.16. 
23. All. 49. 1. E. 3. 13. 
Stanf. Pl. Cor. 102. E. 8. H. 4 2. 


[5] 22. Aff. 49. 


(3- laſt. 47. 4. Rep. 46, 41, 48. 
4+) 


[c] Stanf. prær. 45. b. 16. E. 3. 
Coron. 110. & 3. E. 3. Coron. 302. 924-9 GA 


£21 ENT. Z.. 


fe, , 


(Vide Ant. 74. 3 Inſt. 112. 


368. Salk. 85. contra.) 


- 
„ 


notice, becauſe it could not be tried by twelve men. If this pyracie be tried before ene: P. C. 354+ 355. Vol. 2. 12. 


there attainted, yet ſhall it worke no corruption of bloud, nor forfeiture of his lands; other- 
wile it is if he be attainted before commiſſioners by force of the ſtatute of [4] 28. H. N. VBy [4] 28. H. 8. cap. 16. 


the exprefle purview of that ſtatute, about the end of the reigne of queene EEA, Tertaine Aut kee. 1e, f. Ilan 2 , 

Engliſh pyrats, that had robbed on the ſea merchants of Yenice, in amitie with the queene, (3+ Init. 215.) k 

being not knowen, obtained a coronation pardon, whereby, amongſt other things, the king wn * ec, 3 

1 them all felonies. It was [4] reſolved by all the judges of England upon con- (4] Hill: 2. Jac. Regis NASH e. 

erence and adviſement, that this did not pardon the pyracie ; for ſeeing it was no felonie 

whereof the common law tooke conuſance, and the ſtatute of 28. H. $. did not alter the of- Vide Mich. . & 8. Eliz. Dier £41. 

tence, but ordaine a triall and inflict puniſhment, therefore it ought to be pardoned ſpecially, "A N r goG. 

or by words which tant amount, — not by the generall name of felony ; and according to .. 434) 

this reſolution the delinquents were attainted 4 executed. [/I] Statute de Magna monety 
Pyrata commeth of the word m#g471;, which ſignifieth a rover at ſea. Attainder of hereſie tempore E. 1. 35. E. 1. de Car- 

or præmunire worketh no corruption of bloud, nor hereſie, forfeiture of lands; but in cafe of — gag vi 

premunire, forfeiture of lands in fee fimple, but not of lands in taile, as formerly hath been ſaid. Adi 


W. a. + ; X 
UI By ſome ſtatutes it is ſaid, /zr forfeiture de corps et de avoire, or ſub ſoriſfaciura omnium que 1 E. ty th Ag W e 
in pobeſtate ſud obtinet, or to be at the king's will, bedy, lands, and goods, and the like, theſe ſonam. 14. E. g. cap. 10. Stang, 
are not extended to the loſſe of life or member, but to impriſonment, lands and goods. | g] But PI. Coton. 30. 31- 3. E. g. Co- 
if an act ot parliament ſaith, Feit judgement de ne e- member, or /whea? judicium wits d wma ms — tit. Coron. 320g. 
brerum, in that caſe judgement of death ſhall be given, as in caſe of felonie, viz. that he be Pe yy 


23. H. 8. 25. H. 8. 
hanged 48. 


H, 6. by 18. Eliz, 8g. Kd. 3.) 


(1) On the peine forte et dure, fee Mr. juſtice Blackſtone's Commentaries, vol. 4. c. 22 
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Lib. 3. 


(11. Rep. 291. 4. Infl. 129. 

J. Vol. 125. Show. 353.) 

[4] Brack. lib. 4. fol. 248. 

4*. E. 3. 3. 13- R 2. cap. 8. 
Ro. Parl. 21. R. 2. nu. 10. 
1. H. 4. L. 14. 13. H. 4. 4, & 5. 
37. H. 6. a1. Rot. Pari. 8. R. 2. 
nu. 31. Fortelc, cap. 32. Rot. 
Parl. 2. II. 4. 74 12. H. 4. 24. 
20. H. 6. 6. Stank. VI. Cor. 65. 
St:t. de Aﬀliznat. 4. E. 1 Br. 
Cor. 196. Rot Peil. 2. H. 6. 
nu. q. Rot. Parl. 5 II. 4. nu. 39. 
Rot. Vaſc. 9 H. 4. nu. 14. 
R. H. 6. nu. 38. 21. E. 4. 17. b. 
Cateſby. 10. H. 7. per Vavalor. 
18. E. 2, Quar. Imp. 175. 

6. E. 3- 41. Paſc. 14. E. 3. in 
Scac. le Count. de kent's caſe, 
p. 29 E. 3. cor. Reg. Rot. 49. 
I- Count.de Lanc.caſe. Rot. Parl. 
28. E. 2. nu. 8. Mortimer's caſe. 
Rot. Parl. 28. E. 3. nu. 13. le 
Countec de Arundal's caſe. 

[I S1anft. lib. 3. Pl. Cor. 195. b. 
27. E. 3. 77. 13. H. 4. 8. Vid. 
Lit. lib. 1. in the Chap. of 
wer. 


| (3. Init. 240.) 


(Plowd, 252. a. 8: Toft. 241.) 


Ye 27. E. 2. 77. 1. E. 3.4 
6. E. 3. 55- 9. H. 5. 9 41. E. 1. 
Diſcout. 17. 46. E. 3. Per it. 20. 
26. All. 2. 49 Afl. 4. 29-Afl. 11. 
13. H. 4. 8. 13. H. 7. 17. FL 
Com. in Walſngham's cale. 

. E. 2. Diſcent. Br. 64. Stanf, 
PI. Cor. 106 1y6. See in the 
Chapter of Tenaut by the Cur- 
teſie, touching this matter. 


(Plowd. 557. b. Ante 8. a.) 


(1) The policy and juſtice of our laws of forfeiture in this re 


en the Law of Forfeiture. 


Cap. 13. 


Of Warrantie. Sect. 746. 


hanged by the neck: till he be dead. and conſequentiy his bloud is corrupted (as our author 
here ſaith) and ſhall forfeit as in caſe of teionic. 

% There is alſo a court of the conſtable and marſhall, who have conuſance of contract; 
of deeds of armes, and of warr« out of the rralme and alſo of things touching warre within the 
realme, which may not be dotermined or difcutied by the common law, and alto all appcales 
of offences done out of the rea:me. and they proceed according to t e civill law: but thetic 
things more properly pertaine to another kind of treatiſe, and therefore I fliall {pcake no 
more thercot in this place, but only for the ſatisfaction of the ſtudious reader, to quote 
ſome authorities of law touching the juriſdiction of that court, that hee may have ſome taſte 


thereof, 


In the ſame manner it is, if a man be attainted of high-treaſon, the warrantic is alſo 


defeated. 


Le janke eff corrupt enter eux, Se. [*] Aptly is a man ſaid to be attainted 
atiineus, for that by his attainder ot treaſon or fe!onie his bloud is ſo ſtained and corrupted, 
as, firſt, his children cannot be heires to him, nor to any other anceſtor, and therefore the 
warrantie cannot binde; for thereby heires cnly are to be hound, 

Secondly, if he were noble or gentle before, he and all his children and poſteritic are by 
this attainder made baſe and ignoble, in reſpect ot any nobilitie or gentrie which they had hy 


their birth. 


Thirdly, this corruption of bloud is ſo high, that regularly it cannot be abſolutely ſalved 
but by authoritic of parliament ; all which is implyed in the tame (8&c.), (1) 


LE i ue en taile port 
enter. And the rea- 
ſon is, for that by the at- 


tainder of the father, it is now 
in judgement of law but a 


. releaſe without warrantie; tor 


albeit the warrantie at the 
time of the releaſe was cft-c- 
tuall, yet it worketh no dit- 
continuance unleſſe it deſcend- 
eth upon the itt ue in taile ; fo 
as if it be defeated, extinct, 
or determined in the life of the 
tenant in taile, then no diſ- 
continuance is wrought : and 
ſo it is if tenant in taile 
hath iſſue, and releafeth to 
the dificifor with warrantie, 
and after is attainted of fe- 
lonie, and attcr obtaineth his 
ardon and dieth, the iſſue 
in taile may enter; ['] for 
the pardon doth not reſtore 
the bloud as to the warran- 
tie, nor maketh the iſlue in 
that caſe inheritable to the 
warrantie. But it the iſlue 
in ta:le in that caſe had been 
attainted of felonie in the 
life of his father, and ob- 
tained his charter of pardon, 
and then his father had died, 
the iſſue cannot enter into the 


Sect. 746. 


JTEM, i tenant 
en taile ſoit dij- 


ſeiſie, et puis fait 


releaſe al diſjerſor 
ove garrantie en fee, 
et puis le tenant en 
tatle eft attaint, ou 
utlage de felony, ef 
ad iſſue et moruſt ; 
en ceſt caſe I'rſſue en 
taile poit enter ſur le 
aiſferjor. Et la cauſe 


eft pur ceo, que * rien 


fait diſcontinuance en 


ceft caſe forſque le 
garrantie, et gar- 
rautie ne pot diſcen- 
der al iſus en tails, 
pur ceo, que le fanke 
g corrupt perenter 
celuy que fift le gar- 
rantie et iſſue et 
taile. 


* null added L. and M. and Roh. 


ALSO, if tenant in 

taile bee diſſeiſed, 
and after make a re- 
leaſe to the diſſeiſor 
with warrantie in fee, 
and after the tenant in 
taile is attaint, or out- 
lawed of felony, and 
hath iſſue and dieth; 
in this caſe the iſſue in 
taile may enter upon 
the diſſeiſor. And the 
cauſe is for this, that 
nothing maketh diſ- 
continuance in this 
caſe but the warran- 
tie, and warrantie may 
not deſcend to the iſ- 
{ae in taile, for this, 
that the bloud is cor- 


rupt between him that 


made the warrantie 
and the iſſue in taile. 


Sect. 


ſpect are moſt avly diſcuſſed in Mr, Yorke's celebrated Conſiderations 


F "F of Bis 
12 "> - T $a. 
v7 — 2 . * 


n 
n 


Lib. I 


Sect. 


CAR t garranty 

touts foits demurt 
a le common ley, et 
la common ley eff, 
* ove quant home el 
attaint ou utlage de 
 felonre, quel utlaga- 
ris eſt un attain- 
der en ty, que le 
ſanke perenter luy et 
fon fits, et touts au- 
ters queux ſerra dits 
ſes berres, eft corrupt, 
hint que Þ riens per 
diſcent poit diſcen- 
der a aſcun que poit 
efire dit ſon Heire 
per le common ley. 
ft la feme de tiel 
home que int eft at- 
faint ae felonie, ne 
ferra jammes endow 
de les tenements ſa 
baron iſſint attaint. 
Et la cauſe eft, pur 
ceo que homes pluis 
eſchuerent de faire 
aſeuns felonies. I Mes 
{iſſue en tayle quant 
a les tenements tailes 
neſt pas en tiel cas 
SC barre, pur ceo que || 
eſt enberite per force 
de le flatute, et ne- 
my per le courſe de 
common ley + et pur 
ces tiel attainder de 
jon pier ou de ſon an- 
ceftor en le tayle I, 
ne luy ouſter de fon 
Aroit per force de le 
_taile, &c. 


Of Warrantie. 


747. 


OR the warrantie 

alwayes abideth at 
the common law, and 
the common law is 
ſuch, that when a man 
is attaint or outlaw- 
ed of felony, which 
outlawrie is an at- 
tainder in law, that 
the bloud betweene 
him and his ſonnt, and 
all others which ſhall 
bee ſaid his heires, 1s 
corrupt, ſo that no- 
thing by diſcent may 
deſcend to any that 
may bee ſaid his heire 
by the common law. 
And the wife of ſuch 
a man that is ſo attaint, 
ſhal never be endowed 
of the tenements of 
her huſband ſo attaint- 
ed. And the caule is, 
for that men ſhould 
more eſchew to com- 
mit felonies. But the 
iſſue in taile as to 
the tenements tailed 
is not in ſuch caſe 
barred, becauſe hee is 
inheritable by force 
of the ſtatute, and not 
by the courſe of the 
common law: and 
therefore ſuch attain - 
der of his father or 
of his anceſtour in the 
taile, ſhall not put 
him out of his right 
by force of the taile, 
oc; 


Set. 746, 747. 


land in re ſpect of the corrup- 
tion of bloud upen the at— 
tainder of himſelfe. [V And 
it is a generall rule, that 
having reſpect to all thoſe 
whoſe bioud was corrupicd 
at the time of the attainder, 
the pardon doth not remove 
the corruption of bloud nei- 
ther upward nor downward, 
As if there be grandtatuer, fa- 
ther, and fonne, and the 
grandfather and father have 
divers other ſonnes, it the fa- 
ther bee attainted of felonie 
and pardoned, yet doth the 
bloud remaine corrupted not 
onely above him and about 
him, but alſo to all his chil- 
dren borne at the time of his 
attainder. But in the caſe of 
Liu liton, if tenant in taile at 
the time of his attamder had 
no iſlue, and after the obtain- 
ing of his pardon had iſſue, 
that iſſue ſhould have been 
bound by the warrantic ; for 
by the pardon he was as a new 
creature, tanguam filins terra, 
whoſe bloud upwards -re- 
maine corrupted ; but for the 
illue had after the pardon, 
hre is inheritable to his fa- 
ther; and if his father had iſ- 
ſuc before the pardon, and 
had iſſue alſo after and dieth, 
nothing can deſcend to the 
youngeſt, for that the eldeſt 
is living and diſabled. But it 
the eldeſt ſonne had died in 
the life of the father with- 
out iſſue, then the youngeſt 
ſhould inherit, 


Le garrantie de- 


murt al common ley. 
The collaterall warrantie is 
net rt {trained by the ſtatute 
of donis conditionalibus, but a 
lincall warrantie is reſtrained 
by the ſtatute, vn'cile there 
be ailets ; as formerly at large 
hath beene ſaid. 

Et la eme de tiel 
home que iſint eff at- 
taiuit, Cc. ne ſenra f dun- 
mes endoW, Ec. It is to 
be obſerved, that the ju ge- 
ment againit a man for telo- 
n:e 1s, that he be hanged by 
the neck untill he be dead; 
but implicative, (as hath 
beene ſaid) he is puniſhed 

| | firſt 


392 


[17 BraR. lib. g. fol. 122, 183. 
276. & lib. 5. 374. ” 
Britt. fol. 215. b. Flet. lib. u. 
cap. 28. 


(1. Cro. 436. Ant. 8. a.) 


Vid. SeQ. 711, Jt 2s 


(8. Rep. 171. Ante 31. 2. 37. 2. 
41. a.) 


(Lamb. 275, 276.) 
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* fiel added L. and M. and Roh. 


+ u added L. and M. and Roh. 
S barre not in L. and M. nor Roh. 


ii added L. and M. and Roh. 


+ Sc. added L. and M. and Roh. 
q &c, added L. and NM. and Ron. 


Lib. 3. Cap. 13. 


Of Warrantie. 


Sect. 748. 


(3. Inft. 17. 47. Ant. 41. 3.) firſt in his wife. that ſhe ſhall loſe her dower. Secondly, in his children, that they ſhall be- 


come baſe and ignoble ; as hath beene ſaid. 


Thirdly, that he ſhall loſe his poſteritie, for 


his bloud is ſtained and corrupted, that they cannot inherit unto him or any other anceſtor, 
Fourthly, that he ſhall forfeit all his lands and tenements which he hath in fee, and which 


he hath in taile, for terme of his life. And fifthly, all his goods and chattels. Andthus” 


ſevere it was at the common law; and the reaſon hereof was, that men ſhould feare to com- 
mit telonie : Ut pena ad paucos, metus ad omnes perveniat. And it is truly ſaid, K i melrores 


Sunt quos ducit amor, tamen plures 
high-treaſon. But ſome acts o 


* uos corrigit ti mor. And ſo it is à fortiori in caſe of 
parlament have altered the common law in ſome of theſe 


- : firſt, by the ſtatute of donis conditionalihut, lands intailed were not forfeited neither 
or felonie nor tor treaſon, but for the life of tenant in tate. This act was made by king 
3 3. C. 8. 14. 9. E g. 22. Edward the firſt, who (as our bookes [Ii] ſpeake) was the moſt ſage king that ever was: 


kj 7-H. 4. 32. 19. H. 6, 71. 
See Lit. lib. 1. cap. Dow. Sect. 35. 


&] and the cauſe wherefore this ſtatute was made, was to preſerve the inheritance in the 
loud of them to whom the gift was made, n twithſtanding any attainder of felonie or trea- 


(7. Rep. 11.) | ſon, And this act in hiſtorie is called gextilitium rer g= tor that by this act the fami- 


lies of many noblemen and gentlemen were continue 
And this law continued in force from the thirteenth yeare of king Edward the firſt, untill the 


[7] 26. H. 8. cap. 13. 


and preſerved to their poſteritics, 


33. H. 8. cap. 20. 5. E. 6. ca. 11, LI) twentie- ſixth yeare of king Henrie the eighth, when by act of parliament eſtates in taile 


are forfeited by attainder of high- treaſon. 


But as to felonies (whereof our author here 


- ſpeaketh) the ſtatute of donis conditionalibus doth yet remaine in force, ſo as for atrainder of 
felonie, lands or tenements entailed are not forfeited, but only (as. hath bcene ſaid) during 
the life of tenant in taile, but the inheritance is preſerved to the iſſues. 


[=] Stanf. Pl. Cor. 195- 


[m] The wife of a man attainted of high treaſon or petit treaſon ſhall not be received to 


demand dower, unleſſe it be in certaine caſes ſpecially provided for, Eut the wife of a per- 
ſon attainted of miſpriſion of treaſon, murther, or felonie, is dowable fince our author 
IJ 1- E. 6. ca. 13. 5.E-6.c.11. wrote, [u] by the ſtatute in that caſe made and provided, which is more favourable to the 
5. El. ca. 1. & 11. 18. El. cap. 1. woman than the common law was. 


12. H 4. 3. Vide Sect. 55. 
(8. Rep. 171.) 


[e] If a ſeignione be granted with warrantie, and the tenancie eſcheat, the ſeigniorie 


Le E. H.4.1. 45 E. g. Vouch. 72. whereunto the warrantie was annexed is extin&t, and conſequently the warrantie defeated, 
Pl. Com. 292. 16. E. g. Age 46. and it ſhall not extend to the land; er fic in fimilibus. 


18. H. 3. Vouch. 281. 23. E. 3. If a collaterall anceſtor releaſe wit 
Garr. 77. See in the Chapter of doth binde; but if after he be deraigned, now it is defeated. 


V illenage, Sea. 200, 


"Bon. e666; b ITTLETON havins ſpo- 
e L ken in what caſes — 
ranties may bee defeated and 
extinguiſned by matter in 
law, now he ſheweth how a 
warrantic' may be diſcharged 
or defeated by matter in deed : 
and hereupon he putteth an 
| example of a releaſe in three 
us — manners: 
Vide Lib. 8. fol. 153, 134. Al- Firſt, by a releaſe of all 
tham's caſe. 46. E. 3. 2. Warranties. 
45 E. 3. 23. Vid. before in the Secondly, by a releaſe of 
Chapter of Releaſes. Sect. 508. all covenants reall;: 
(Ant. 291. b.) And thirdly, by a releaſe 
of all demands. > 
g] 14. AM. pl. 2. If a man make a gift in 
5 Eliz. Dyer. 188. 9. F. 4: 52. b. Lale with . this 
jc te CRY _ How, 7. warrantie is alſo intailed, and 
: therefore a releaſe made by 
tenant in taile of the warran-. 
tic, ſhail not bar the iſſue, no 
more than his releaſe ſhall bar 
the iſſue to bring an attai:;t 
upon a falſe verdict, or a writ 
of error upon an erroncoug 


Sect. 748. 


JTEM, ſi tenant en 

le taile enfeoffa ſon 
uncle, le quel enfeoffa 
un auter en fee ove 
garrantie, Sc. ſi apres 
le feoffee per ſon fait 
releſſa a ſon uncle touts 
manners des garran- 
ties, ou touts manners 
de covenants reals, 
ou touts manners de 
demandes, per tiel 
releaſe le garrantie 
eft extindt. Et jþ 
le garrantie en cel 
caſe ſoit pleade en- 
vers le here en taile, 


que porta ſon briefe 


h warrantie, and enter into religion, now the warrantie 


ALSO, if tenant in 
taile infeoffe his 
uncle, which infeoffes 
another in fee with 
warrantie, if after the 
feoffee by his deed re- 
leaſe to his uncle all 
manner of warranties, 
or all manner of co- 
venants realls, or all 
manner of demands, 
by ſuch releaſe the 
warrantie is extinct. 
And if the warrantie 
in this caſe bee plead- 
ed againſt the heire 
in taile that bringeth 
his writ of Jorme- 
de 


# a Þþ - - * a * 4 . * * 
M c i. an om ia. © a Ya i 


4 1 P * * . " 
8. 4 ons do and ae ine 09 irnd a> 


Lib. 3. Of Warrantie. Sect. 748. 393 


de formedon, pur bar- don, to barre the heire judgement given againſt the 


rer le heire de ſon ac- of his action, if the n K 0. 
tion, fi l heire avoit * le heire have and plead create the eſtate taile, nor of 


- dit releas et ceo. pledaſt, the ſaid releaſe, &c. he JP other deed neceſſary for 


defence of the title. 
il defetera le plee en ſhall defeat the plee in Mews by Toaffee re- 
barre, &c. Et mults barre, &. And many lefſa. 


Auers caſes et matters other caſes and mat- teth his caſe where one is (s. Rep. 50.) 

y. ſont, per queux home ters there be, whereby bound to warrant: put the 

. 5 | . 's caſe [i] then that two make LJ 46. E. 6. 23- 

_ port defcater garrantie, a man may defeat a à feoflement in fee, and war- 
E. warrantie, &c. rant the land to the feoffee 


| : and his heires, and the feof- 
fee releaſe to one of the feoffors the warrantie, yet he ſhall vouche the other for the moytie. 


And ſoit is if one infeoffe two with warrantie, and the one releaſe the warrantie, yet the 
other ſhall vouch for his moytie. 


Si le Heire avoit-le dit releaſe, & C. Here-it appeareth, that the releaſe being 


made to the uncle being his anceſtor, the deed doth after the deceaſe of the uncle belong to 
him, and therefore he cannot _ plead it, unlefle he ſheweth it forth. 


Et mults auters caſes et matters y ſont, per queux home poet defeater (Vaugh. 367 


 garrantte, Sc. As namely by a defeaſance, as other things executorie may. Alſo a 43. E. g. «5. Pl. Com. in Browny 
warrantie may loſe his force by taking benefit of the ſame. In a præcipe the tenant voucheth, ing's caſe, | 
and at the / quatur ſub ſeo periculo, the tenant and the vouchee make default, whereupon the 
demandant hath_ judgement againſt the tenant. And afterwards the demandant brings a 
feire facias againſt the tenant to have execution; in this caſe the tenant may have a <varrantia 
- cart@. And if in that caſe a ſtranger had brought a precipe againſt the tenant, hee might have 
vouched againe, for by the judgement given againſt the tenant, the warranty loſt not his 
force; but if the tenant had judgement to recover in value againſt the vouchee, hee (Hob. 27. 
ſhould never vouche againe by reaſon of that warrantie, becauſe hee had taken advantage of | 
the warrantie. And it is to be obſerved, that upon the proces of ſummoneas ad warrantizan- 
dum, if the ſherife returne the vouchee ſummoned, and he make default, the tenant ſhall 
have a capias ad walentiam ; but if he returne that the vouchee had nothing, then after the 
Heut alias et plures a ſequatur 5 ſuo periculo ſhall iſſue; and there if the vouchee make default 
the tenant ſhall not have judgement to recover in value, for he was never ſummoned ; an 
it appeareth of record that he hath nothing, but in the capias ad walentiam it appeareth that 
- be had aſſets, and he had beene ſummoned before: .but in ſome ſpeciall caſes there ſhall be two 
: recoveries in value upon one-warrantie. As if a diſſeiſor give lands to the huſband and wife, 2 
and to the heires of the kuſband, the huſband alieneth in fee with warrantie and dieth, the 
wife bringeth a cui in vitã, the tenant vouche and recovereth in value, if after the death of 
the wife the diſſeiſee bring a præcipe againſt the alienee, he ſhall vouch and recover in value 
againe. 
J] Soir is where the wife bringeth a writ of dower againſt the alienee, he ſhall recover in [/] 45: E. 3. Voucher 72. 
value, and after her death he ſhall recover in value againe, upon-the ſame warrantie. 
In the ſame manner it is if a man be ſeiſed of a rent by a defeaſible title, and releaſeth to (Hob. 28.) 
the tenant of the land all his right in the land, and warranteth the land to him and his 
heires, if he be impleaded for the rent, he ſhall vouch and recover in value for the rent; and 
if alter he be-impleaded for the land, he. ſhall vouche and recover in value againe for the 
land: but in theſe and the like caſes. the reaſon is in ref] of the ſeverall eſtates recovered, 
but for one and the ſame eſtate he ſhall never recover but once in value; and though the 
| land recovered in value be evicted, yet ſhall he never take beneſit of that warrantie after. 
And as warranties may be defeated in the whole, ſo they may be defeated as to part of the (Ant. 367. b.) 
benefit that may be taken of the fame. [f] As he that hath a warrantie may make a defea- Le] 7. H. 6. 43. 13. AT 8. 
ance not to take any benefit by way of voucher ; in the like manner that he ſhall take no ad- 13. E. 3. Garr. 24, 25. 37. 
vantage by way of warrantia cartæ, or by way of rebutter. 13. H. 6. 31. 8. H. 7. 6. 
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Lib. 3. 


Temps E. 1. Gar. 89. 34. E. 1. 
ibid. 88. 11. E. 2. ibid. 8g 
4. E. 3. 24. 5 E. 3. 14. 

40. E. g. 9. 14. H. 4. 39. 

24. II. 8. taile Br. 33. 4. Mar. 
Dier 139. Lib. 10. fol. 37, 38. 
in Mary Portington 's caſe. 


(8. Rep. 51.) 


(Ant. 374. a. b.) 


(10. Rep. 38. Plowd. 440. a. b. 
Hob. 40. Moor, 53. 


Cap. 13. 


ERE Littleton ſheweth, 


that in the ſame man- 


ner that a collaterall war- 


rantie may be defeated by 
matter in deed, or by matter 
in law, ſo may to all intents 
and purpoſes a lineall war- 
rantie, whereof hee putteth 
an example of a lineall war- 
rantie and aſſets. 

Et un lineal gar- 
rantie, &c. oveſque ceo 
que aſſets a luy diſcen- 
diſt „Sc. Here it appeareth 
by Littleton, that a lincall 
warrantie and aflets is a good 
plea in a formedon in the 
diſcender; wherein it is to 
be knowen, that if tenant in 
taile alieneth with warrantie, 
and leave aflets to deſcend ; 
if the iſſue in taile doth alien 
the aſſets, and die, the iſſue 
of that iſſue ſhall recover the 
land, becauſe the lineall war- 
rantie deſcendeth only to him 
without aſſets; for neither 
the pleading of the warrantie 
without the aflets, nor the 
aſſets without the warrantie 
is any barre in the formedon 
in the diſcender. But if the 
iſſue to whom the warrantie 
and aſſets deſcended had 
brought a formedon, and by 
judgement. had beene barred 
by reaſon of the warrantie 


and aſſets; in that caſe, al- 


beit he alieneth the aſſets, 
yet the eſtate taile is barred 
for ever; for a barre m a 
formedon in the diſcender, 


Of Warrantie. 


Sect. 749. 


Sect. 749. 


ET % aſcavoir, 

que en meſme le 
manner come gar- 
rantie collateral poit 
ere defeat per mat- 
ter en fait ou en ly; 
en meſme le manner 
port lineal garrantie 
etre defeat,* &c. Car 
i heire en taile porta 
briefe de formedon, 
et un lineal garranty 
de ſon anceſter enhe- 
ritable per force de le 
taile, ſoit plede envers 
luy, ove ceo, que aſſets 


a luy diſcendiſt de fee 


Simple, + que il ad 


per meſme Paunceſter 
que fiſt le garrantie; 
fa Fbeire que eſt de- 
mandant poit adnul- 
ler et defeater le gar- 
rantie, ceo ſuffſt a 
luy: car le diſcent 
des auters tenements 
de fee fimple ne fait 
riens pur barrer 
F heire fans le gar- 
rantie, Sc. 


ND it is to be un- 
der{tood, that in the 
ſame manner as the col- 
laterall warrantie may 
bee defeated by matter 
in deed or in law; in 
the ſame manner may a 
lineall warrantie be de- 
feated, &c. For if the 
heire in taile bringeth 
a writ of /ormedon, and 
a lincall warrantie of 
his anceſtor inheritable 
by force of the taile, 
bee pleaded againſt him, 
with this, that aſſets de- 
ſcended to him of fee 
ſimple, which hee hath 
by the ſame anceſtor 
that made the warrantie; 
if the heire that is de- 
mandant may adnull and 
defeat the warrantie, that 
ſufficeth him: for the 
diſcent of other tene- 
ments of fee {ſimple mak. 
eth nothing to barre the 
heire without the war- 
rantie, &c. 


which is a writ of the higheſt nature that an ĩſſue in taile. can have, is a good barre in any other 
Formedon in the diſcender, brought afterwards upon the ſame gift. 


A.T OY, mon fitz, 


Sc. Here our au- 
thor calleth (as many times 
in theſe bookes he hath done) 
not only his ſonne Richard, 


OQRE eo ay fait a 
toy, mon fits, trois 
liures. 8 


NOW I have made to 


thee, my ſonne, three 


but everie ſtudient of the law to be accounted his ſon, and worthily; for that ſeeing our 
author had the honour to be in his time the father of the law, and all good ſtudients in the 
lau juſtly account themſelves the ſonnes of the law (for otherwiſe they are not worthy of 
the profeſſion), our author, as a carefull and provident father, as it hath m niteſtly appeared, 
gave excellent inſtructions in theſe his bookes, both to his owne ſonne, and to his adopted 
ſonnes, to make them from age to age the more apt and able to underſtand the arguments 


and reaſons of the law. 


c. not in . and M. nor Roh. 


Le 


Þ+ que il ad not in L. and M. nor Roh. 


Juabula. 394 


Le primer Livre eft de Eflates The firſt Book is of Eſtates 
gue homes ount en terres * o te- which men have in lands and te- 
mnements : c'gſtaſcavoir, nements : that is to ſay, 


De Tenant en fee ſimple ++ Cap. 1 

De Tenant en fee taile 2 

De Tenant en Þ fee taile apres foſſibilitie d i ue 
extinci 

De Tenant per le curteſie d Engleterre 

De Tenant en dower 

De Tenant a terme de vie 

De Tenant pur terme des ans 

De Tenant à volunt per le common ley 

De Tenant a volunt per cuſtome del mannor 


+ De Tenant per le verge 


OSO NO 


— 


Le Second Livre. 8 


De Homage Cap. 1 
De Fealtie 2 
De Eſcuage 3 
De Service de Chivaler _ 4 
De Socage 5 
De Frankalmoigne 6 
De Homage Aunceſtrel 7 
De Grand Serjeantie 

De Petit Serjeantie 9 
De Tenure en Burgage 10 
De Tenure en Villenage 11 
De] Rents 12 


Et ceux deux petit Livres jeo And theſe two little Books I 
ay fait a toy pur le melior enten- have made to thee for the better un- 
der de certaine Chapters de les an- derſtanding of certaine Chapters 
tient Livre de Tenures. of the antient Booke of Tenures. 


Metiour entender, &c. And theſe Inſtitutes have I collected and publiſhed to the 
end that theſe three Bookes of our author may be the better underſtood of the ſtudious 
reader, | 
 Aitient Livre des Tenures. This booke may well be accounted antient, for it 
was compoſed in the raigne of king Edward the third, (as juſtice Fitz herbert ſaith) by a Fitz, ia his Preface to his N. B. 
grave and diſcreet man, . 


Le Tierce Livre. . 


De Parceners * ſolonque le courſe del common 


ley Cap. 1 

= De 
* 9 — f, ; ON and M. and Roh. + Jeemle, 3 and NI. and Roh. 1 De t-nant por * derge not in | 2nd NM. nor Roh. 
$ -/? added L. and M. and Roh. | Rents—ili- rancrs de rentes, teilicet, rent ſervice, rent churge, et rent ſekhe, L. and M. 
and Roh. e added L. and M. and Roh. ** ſolongue ie eyurſ? e een ley added L. and M. and Roh. 


++ The numbers of the Chapters as above are not enumerated either iu L. ans MIL, or Roh. 
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Epflogus. 


De Parceners folonque le cuſtome 
De Tointenants 
De I Tenants en common 


De Eftates de terres et tenements ſur condition 


De Diſcent que tollent entries 
De Continual Claime 


De Releaſes 


De Confirmations 
De Attornements 
De Diſcontinuances 
De Remitters 

De Garranttes. | 


4 O ne voile enpren- 
der ne preſumer, 


Sc. Here obſerve the great 
modeſtie and mildneſſe of our 
author, which is worthy of 
imitation ; for Nulla wvirtus, 
nulla ſcientia locum ſuum et 
drgnitatem confervare poteſt 
fine modefiia, And herein our 
author followed the example 
of Moſis, who was a judge, 
.and the firſt writer of law ; 
for he was mitiſſimus omninm 
hominum qui fuit in terris, as 


the holy hiſtoric teſtifieth of 
him 


Les arguments et 


les reaſons del ley, &c. 


Ratio riff anima legis; for 


then are we ſaid to know the 
law, when we apprehend the 
reaſon of the law; that is, 
when we bring the reaſon of 
the law ſo to our owne rea- 
ſon, that wee perfectly under- 
ſtand it as our one; and then, 
and never before, we have 
ſuch an excellent and inſepara- 
ble propertie and ownerſhip 
therein, as wee can neither loſe 
It, not any man take it from 
us, and will direct us (the 


learning of the law is ſo chain · 


ed together) in many other 
caſes, But if by your ſtudie 
and induſtrie you make not 
the reaſon of the law your 
one, it is not poſſible for you 


De parceners ſolonque le cuſtome not in L. and M. nor Roh. eng | 
garrauntie lyneall, garrauntie collaterall, ct garrauntie gue commence per diſſciſin; added L. and M. and Rob, J Not in L. and 
M. nor Roh. 


T Epilogus. 
Z T aches, mon fits, 


gue jeo ne voile 
que tu crows, que tout 
ceo que jeo ay dit en 
les dits livres ſoit 
ley, car jeo ne ceo voile 
e ne preſu- 
mer ſur moy. Mes de 
tiels choſes que ne 


Jont pas ley, enqui- 


res et apprenares 
de mes ſages maſters 
appriſes en la ley. 
Nient meins coment 
que certaines Choſes 
qreux font motes et 
Specifies en les dits 
liures, ne ſont pas 
ley, uncore tielx cho- 


es ferra toy plus 


apt et able de en- 


tender et apprender 
les arguments et les 
reaſons del ley, &c. 
Car per les argu- 
ments et les reaſons 
en la ley, home plus 
toſt aviendra à te 


+ Tenants —tenements, L. and M. and Roh. 


AND know, my fon, 

that I would nor 
have thee beleeve, that 
all which I have ſaid 
in theſe bookes is 


law, for Iwill not pre- 


ſume to take this up- 
on me. But of thoſe 


things that are not law, 


inquire and learne of 
my wiſe maſters learn- 
ed in the law. Not- 
withſtanding albeit 
that certaine things 
which are moved and 
ſpecified in the ſayd 
bookes, are not alto- 


gether law, yet ſuch 


things ſhall make thee 
more apt, and able to 
underſtand and appre- 


hend the arguments 


and the reaſons of the 


law, &c. For by the 


arguments and rea- 
ſons in the law, a 
man more ſooner ſhall 
come to the certain- 


+ ſeilices, 


is . A -w ] 
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Epilogus. 


certaintie et a la co- tie and knowledge of long to retaine it in your me- 
morie. And wel doth our au- 


nuſans de la ley. the law. thor couple arguments and 
reaſons together, Qua argu- 
menta ignota et obſcura ad lu- 
cem rationis proferunt et red- 
dunt ſplendida : and therefore 
argumentari et ratiocinari are many times taken for one. And that our author may not ſpeake 
any thing without authority, (which in thefe Inftitutes we have as we take it manifeſted) 
His opinion herein alſo agreeth with that of the learned and reverend chiefe juſtice of the 
court of common pleas, fir Richard Hankford, [y] Home ne ſcavera de quel mettal un cam» 
pane eft, fi ne ſoit bien bate, ne le lry bien conus ſans diſputation. And another ſaith, [*] Feo 
aye diſpute ceft matter pur la apprender la ley. So as our author hath made a moſt excellent 
epilogue or concluſion with a grave advice and counſell, together with the reaſon thereof, 
which all good ftudents are to know and follow; and with ſcire and ſequz I will conclude our 


author's epilogue. 


Lex plus laudatur quand» ratione probatur. 


Lex plus laudatur quando ratione probatur. 
This is the fourth time that our author hath cited verſes. 


When I had finiſhed this worke of the firſt part of the Inſtitutes, and looked backe and 
conſidered the multitude of the concluſions in law, the manifold diverſitics between caſes and 
ints of learning; the varietie almoſt infinite of authorities, antient, conſtant and moderne, 
and withall their amiable and admirable conſent in ſo many ſucceſſions of ages; the many 
changes and alterations of the common law, and additions to the ſame, even fince our author 
wrote, by many acts of parliament, and that the like worke of Inſtitutes had not been at- 
tempted by any of our profeſſion whom I might imitate, I thought it ſafe for me to follow 
the grave and prudent example of our worthy author, not to take upon me, or preſume 
that the reader ſhould thinke that all that I have ſaid herein to be law: yet this I may ſafely 
affirme, that there is nothing herein but may either ”=_ ſome windowes of the law, to let 
in more light to the indent by diligent ſearch to ſee the ſecrets of the law, or to move him 
to doubt, and withall to inable him to inquire and learne of the ſages, what the law, toge- 
ther with the true reaſon thereof, in theſe caſes is: or laſtly, upon conſideration had of our 
old bookes, lawes, and records, (which are full of venerable dignitie and antiquitie) to finde 
out where any alteration hath beene, upon what ground the law hath beene ſince changed; 
knowing for certaine, that the law is unknowen to him that knoweth not the reaſon thereof, 
and that the knowne certaintie of the law is the ſafetie of all. I had once intended, for the 
eaſe of our ſtudent, to have made a Table to theſe Inſtitutes ; but when I conſidered that 
Tables and Abridgements are moſt profitable to them that make them, I have left that worke 
to everie ſtudious reader. And for a farewell to our juriſprudent, I wiſh unto him the glad- 
ſome light of juriſprudence, the lovelineſſe of temperance, the ſtabilitie of fortitude, and 


the ſoliditie of juſtice, 


F NI. 


10. H. 4. 87. 
*} 4:. E. g. 22. Kittors 
14. Set, 377. 


Vid. Sect. 384. 443: 55% 


= + 


es. Ah 


To the R E A D E R. 


COURTEOUS READER, 


A LTHOUG H I have ever obſerved true, what our Honourable 


and grave Author intimates in the concluſion of this worke, That 


Tables and Abridgements are moſt profitable to the makers, which 

indeed firſt gave life to my endeavours in this taſk, yet the confidence that 

they are not altogether unſerviceable to others, together with the undeniable 

importunitie of ſome eſpeciall friends, ha th now wreſted that to the publike 
view, what only was intended for private uſe, I hope the largeneſſe of 
the Volume will apologize for the length of the Table, and its language 
Jpeake ſomewhat in excuſe of its prolixitie. And becauſe of the ſmalneſſe 
of the print, together with the much matter couched in every line, I have 


obſerved ſome notes or figures for your more ſpeedie direction to what you 


are 


* The Table to which this Preface was originally prefixed appears to have been firſt printed in 1629. It is here 
printed from the improved edition of it annexed to the 11th and 12th editions of this work, 


PREFACE TO THE TABLE. 


are inquiſitive. Divide each page with your. eye into three parts, and 


where you meet with this note (+) it directeth to the upper part, this 
note (*) to the middle part, and this (1) inviteth you to the lower. part of 
the page, fo that you may eaſily at the firſt view finde what jou defire, 
without the tedious reaging over the whole page : and if you chance to 
miſſe what you ſeeke for in the comment, the text will ſupply it unto you, 
or elſe the Printer fhall be much to blame. Thus requeſting ou to weigh 
theſe my labours in the even balance of yur ind; ferent Judge ment, 
1 F them to your cenſure, and * 2 7 leave, 


From the aner Temple. 


4 . w. i | * a 9 1 1 
Prodeſſe non obeſſe. „ | 
Illud ex animo fiet, hoc prater voluntatem accidet. 
'% , 
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BATEMENT. 
ö ER of Writs. Fide 
Writs. 
Abbot. Jide Corporation. 
Abeiance. 
Abettors. 
Ability. Vide Capacity. 
Abjuration and Exile. 
Abridgment. 
Acceptance. 
Acceſſory. 
Acre. as 
Accompt. 
Acquntal, 
Acquittance. 
Actions. n | 
Adminiftrator. e Fxccutors 
Admeaſurement, 
Admiral. 
Admiſſion, 
Advowſon. 
gui woc unn. 
Affiance. 


Agent and Patient. 
Agreement, , Diſagree ment. 


* 


OF. THE 


CONTAINED IN THE 


L O WIN G 


Ahen. 

Alec nation. 
Allegiance. 
Allodium, Allodiarii. 
Alnetum. 
Amerciament, 
Anceſtor. 

Annuity. 


Appeal. 


Appearance. 
Appellant. 
Appendant. 
Apportionment. 
Approbatio. 
Appropriation. 
Appurtenant. 
Archdeaconries. 
Argument. 
Arms and Armories, 
Arraignment. 
Array. 
Arrearages. 
Aſſets. 
Aſſignment. 
Aſſize. 
Attainder. 
Attaint. 
Attornment. 
Attorney. 
Audita Querela, 
Averment, 


TABLE 


Aumone. 
Aunceſter. 
Avowry. 
Authority. 
Ayel. 


Bail. 

Bailment. 

Bailiff, 

Bank. 

Bankrupt. 

Bar. 

Bargain and Sale, 
Baron and Barony. 
Baron and Feme. 
Barretor. 
Baſtardy. 

Bedell. 

Bennerth. 
Berewica & Bereruit. 
Barguarium. 
Biſhop. 

Blood, 

Bokland. 

Bona. 

Bordarii & Borduanni, 
Boſcus. 

Bote. 
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A-TABLE OF. THE HEADS 


Bwoata Terre. 

Briga. 

Brucra. 

Burgage. 

Burgebote. 

Burgh Engliſh, Jide Cuſtom, 
Hye and Byan. 


C. 


Capactty. 

Caſtle. 

Caſtle- guard. 

Cauſa Mairimonii prælocuti. 
Certainty. 

Certificate. Vide Trial. 
(ait. 

Challenge. 

Champerty. 

Charge and Diſcharge, 
Charters. 

Chaſe. ide Foreſt, 
Chattels. 

Chevage. 

City. 

Claim. Via Continual Claim. 
Clergy. 

Coleberti. 

Colluſion. Viade Covin. 
Combe. 

Commate. 

Commiſſion. 

Common 

Concluſion. ide Eſtoppel, 
Condition. 
Confirmation. 
Conſanguinity. 
Conſtable. de Marſhal. 
Centinual Claim. 
Contract. 

Conuſance of Pleas. 
Cope. 

Cop yhold. 

Cornage. 

Corody. 

Corporation. 
Corruption of Blood. 
Coſinage. 

Cotts. Vide Damages. 
Cottagium. 

(.otterelli. 

Covenant. 

Coverture. 

Covin and Fraud, 
Count. 

Court. 

(ul in Lia. 

Curteſy of England. 
Cuſtoms. 


D. 


Damages. 

Day. 

Dean and Chapter, 
Debt. 

Decies tant um. 
Deeds. 

Default. 
Defeaſance. 
Defence. 
Detorcement. 
Degrees. 
Demand. 
Demurrer. 

Dene and Denne. 


Denizen. 
Departure. 
Deraignment. 
Detinue. 
Peviſe, 
Dilapidations. 
Difability. 
Diſceit. 
Diſeent. 

Diſe aimer. 
Diſcontinuance. 
Diſparagement. 


D. ſſeiſee and Diſſeiſor. 


Difleiſn. 


Diſtreſs. 
Divorce. 
Donative. 


Double Plea. 


Dower. 

Drenchs. 

Duna, Dun. 

Droit, Vide Right. 
Dum fuit infra ætatem. 
Dum non compos mentis. 


E. 


Eire. 

Election. 

Ee its 

Elopement. 
Embiements. 
Embracery. 

Entry Congeable. 
Error. 

Eſcheat. 

Eſlcheator. 

FE ſcuage. 

Eſſoin. Yide Protection. 
Eſplees. | 
Eftate-. 

Eitojppel. 

Eſtovers. 

Ety mologies. 
Evibence. 

Exchange. 

Ex communication. 
Exccution. 
Executors. 
Expoſition of Words. 
Extent 
Extinguiſhment. 
Extortion. 


Ey. 


F. 


Falſiſying of Recoveries. 
F ealty. 

Fee ſimple. 

Fees. 

Felony. 

Feoftments, _ 

Fer diwvir, 

Ferlingus. 

Fines to the King. 

Fines of Lands. 

Lima. 

Folkland. 

Forcible Entry. 

Foreit, Park, Chaſe, Warren. 
Forfeiture, 

Forejudger. 

Formedon. 
Frankalmoign. 
Frankmarrtage, 


Lrafſurgm, 


Freebank. 

Free hold. 
Frith. 

Fri um Terre. 


Gavelkind, 

Glyn, 

Grange. 

Grand Serjeanty. Jide Serjeauty. 
Grants. 

Gr ava. 

Guardian. 

Gu 8. 


H. . 


Habendum. 

Haga. 

Haugh and Hough. 
Heir. 

Heirloom. 
Herbage. 

Hereſy. 

Heriot. 

Kita Terre. 

Hirſt and Hurft. 
Holm and Hulu. 
Holt. 

Homage. e 
Aunceſtrel. 


Hope. 
Horngeid. 
Hors de ſon Fee, 
Ho!pital. 
Hort-hpot. 
How and oo. 


544 « 


Fampna. 

deot. 
Inpriſonment. 
Incident See Appendant. 
Indenture. 
Indictment. 
Intanr, 
Infranchiſement. 
Inheritance. 


Inrollments. 


Inſtant. 

Inſtitution. 

Intention of the Parties. 
Tntereſſe Termini. 
Intereſt. 

Intruſion. 
Jointenants. 
Jointure. 

Jreland, 

Iſſue. 

Judgment. 

Fugum Terre, 
Funcaria & Joncaria. 
Juris run. . 
Juror. 

Juſtices. 


King. 
Knight. 


CONTAINED! IN THE FOLLOWING TABLE. 


Knigat's Service. 
Knot. 


123 
Laches. 


Lag aman. 

Lara mani. 

Lapie. ide Quare Impedit. 
Law. 

Lea and Ley. 

Leaſcs, Leiſor, Leſſee. 
Lectures. 

Leper. 

Lefevrs. 

Librata Terre. 

Licence. Vide Authority. 
Ligeance. 

Limitation. 


Livery out of the Hands of the King. 


Livery and Seiſin. 


M. 


Nac hecollare. 
Maihem. 
Maintenance. 
Manor. 

N anumiſſion. 
Marches. 
Marchet. 
Maremium. 
Mariſjcus & Mera. 
Marriage. | 
Marſhal. 


Maxim. 


Mayor and Commonalty. See Corpo- 


ration. 
Meaſon. 
Merchant. 
Meſne. 
Meſſuagium. 
Minera. 
Miſcontinuance. 
Miſe. 
Monaſteries. 
Money. 
Monk. 
Monſter. 
Mortdanceſtor. 
Mortgage. 


Mortmain. | : 


Alulier. 
Murder, 
Mute. Sce Treaſon, 


N. 


Name. 
Nief. 
Nobility. 


Nonage. 


Non compos, Sc. Ste Dum non compos. 


Nonſuit. 
Notice. 
Nuſuance. 


Obligation. 
Occ upant. 
Occupation. 


Othce and Other. 


Office or Inquiſition. 
Ordinary. 

Ouftrr le main. See Livery. 
Outlawry. 

Oxgang. 


P. 


Panel. 

Vapiſts. 

Pardon. 

Park. See Foreſt. 
Parhament. 

Panrol demur. 

Parſon and Patron. 
Partition and Parceners, 
Paſcuum & Paſtura. 
Patents. See Grant, King. 
Payment. 

Per que Serwitia. 

Pew. 

Piracy. See Attainder, Felony, 
Pleas and Pleadings. 
Plenarty. 

Plough- land. 


Poſſeſſion. 


Poſſibility. 

Pound. 

Præcipe. 
Premunire. 
Preſumptio. 
Prerogative. 
Preſeription. 
Preſentation. 
Primer Seiſin. 
Privies and Privity. 
Profeſſion. 
Property. 
Proprietate prob andd. 
Protection. 
Proteſtation. 
Pudzeld. 

Purchaſe. 
Purpreſture. 


Q_ 


Duare 1 mpedit . 
Duarentenas, 
Queen. 

Due Ef ate. 

Quid Juris clamats 
LQuod ei deforceat. 


R. 


Radmans & Radchemiſires, 
Ranſom, 

Rape. 

Rationabili parte honorums 
Raviſhment of War, 
Rebutter. 

Recluſe. 

Record. 

Recovery. 

in Value. 
Rediſſeiſin. 

Regiſter of Writs. 
Relation. 

Releaſes. 

Reticf. 

Remainder, 

Remitter. 

Rents. 

Replevin, 


Report. 
Requeſt, 
Retccit. 
Reſcous. 
Reſervation. 
R:ſponſalis, 
Reſummons. 
Ketraxit. 
Reve. 
Reverſion. 
Reviver. Se Extinguiſument. 
Revocation, 
Right, 

Riot. 
Robbery. 
Rufcaria. 
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Saliva. 

Scire faciase 

Scutagiums 

Seals. 

Seiſin. 

Selda. 

Stlio Terre. 

Sequatur ſub ſuo periculo. 

Serjeanty. 

Services. 

Shaw. 

Sheriff. 

Shire. 

Simony. 

Socage. 

Sokemans and Sokmanni. 

Solinum & Solinus Terræ. 

Stadium. 

Stagnums 

Stanlaw. 

Statutes in General. 

Statntes Mag. Chart. 

Statute Merchant and Staple, See 
Execution, &'c. 

Stethe & Stede, quid. 

Steward. 

'Stowe. 

Summons and Sevcrance. 

Surrender, 

Suſpence. 


1. 


Tail. 

Tail after Poſſibility of Iſſue extinct. 
T ain & Tainland. 
Tallage. 

Tenant. 

Tenant at Will and Sufferance. 
—— in Common. 
Tender and Refuſul. 
Tenellare. | 
Tenure. 

Teſtament. 
"Teſtimonies. 
Tillage. 

Time. 

Tithes. 

Title. 

Town. 

Traver e. 

Treaſon. 

Treſpaſs, 

Trial. 

Twaite. 
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V. Vacs 


V. 


Taccaria. 
Valuation. 
Fenire. Piciends, 
Ventre inſpici 
Verdict. 
5 Hurra Terræ = 
illage. 
Villenage and Villein. 
FVirgata Terre. 
Viſitor. 
Voucher. 
Uſes. 


A TABLE OF THE 


HEADS, &c. 


'Uſurpation, Way. 
; * Wit en Wita. a 
* Witneſs. See Teſtimony. 
whe Woodgeld. 
Words. 
Wager of Law. Worſcot. 
Wales. Worth. 
War. Writs. 
Wardſhip. 
Wardwite. 
'Warranty. Y. 
WW. arredum ſeu Wavrvreccum Terre. 
Warren, See Foreſt. 
Waſte. a Year and a Day. 


A TABLE 


TV 


OF THE 


LAWS or EN GL AND. 


See Writs: 


H E etymology of the word, 134 b F F 

The divers acceptations of the word, and what it 
properly ſignifies, 5d. 277 a * 

The difference between an Abatement, Diſſeiſin, Intruſion 


Deforcement, Uſurpation, and Purpreſture, 277 a, b 


Abatement. 


Abbot. See Cotporation, , 


Abeiance. 
The ſigniſication and derivation of the word, 342 a, 


b 

| Wide the freehold and inheritance of lands, &c. ſhall be 
in abeiance, 342 b | 

Where an eſtate of lands, &c. in abeiance may be aliened, 
or charged, and where not, 343a * N 

Where by the grant of tenant iu tail of all his eſtate or 
right, to a diſſeiſor, the right of the title ſhall be in 
abeiance, 348 a b | 
here an entry or claim by one that hath no right, ſhall 
gain an inheritance by wrong, which is in abeiance, 
263 b 

The 2 of the glehe in abeiance, by the alienation 
of the parſon, and during the vacancy ot the parſonage, 


34141 
When by attainder, 345 a“ b 


5 


Abettors. 


Where the defendant in an appeal ſhall recover damages 
againſt the plaintiff, and where kot, 138 b ?, 139 © *® 
Vide Stat. N. 2. cap. 12. 


Ability, See Capacity, 


Abjuration and Exile. 


How a perſon abjured or exiled is eſteemed in law, 1 34 * 


Where the wife of ſuch perſon may ſue and be ſued without 
naming her huſband, 32 bY, 1 


| 3a 
What baniſhmeat ſhall be ſaid in law a civil death, and what 
not, 133a * | 


Abridgment, See Condition, Confirmation, 


Acceptance. See Arrearage, Avowry, Condi- 


tion, Dower, Eſcheat, Remitter, Surrender, 
Waſte. 


Acceptance of Rent will not make a void eſtate good, 
2IGa 1 

Where the acceptance of a rent ſhall diſpenſe with a con- 
dition oo tor non-payment, and where not, 211 b J, 
215 a 

Where the acceptance of another thing in ſatisfaction ſhall 
be a good bar in debt, upon an obligation, aud where 

not, 212b* C, 213 a + 
Where the acceptance of a leſſer ſum in ſatisf:tion ſhall be 
* 2 and where not, 212 b 
cre the acceptance of homage or fealt 
lord of his eſcheat, 208 a h 7. 00 Sor ths 

Where the acceptance of rent ſhall bar the lord of his eſ- 
cheat, and where not, 264 J, b 4 ; 

Where the acceptance of the ſervices by the hands of the 
tenant after forejudger of the meſne, ſhall conclude the 
lord paramount of the arrearages incurred before, and 
waere not, 290 b Y | 


a Ae. 


T H RE 
Acceſſory. 


* it As 0 ; d. * IF ci + & 1 To 16 1% 

Acteſſorium ſequitur; non ducit ſurm principale, 1964 1 * 

In what offences there may be acceſſories, in what not, 
e emed ee Rü S ier 


ann 4 f 2 + . | J 
Accompt. See Guardian, Socage. 


The ſeveral kinds of writs of accompt, and againſt what 
rſons ſuch writ lieth, and againſt what not, 172 a * 
. 200 b f, 87 bY, t ] 
in an uceompt againſt one as receiver he ſhall have 
allowance of expences and charges, and where not, 
F< 3 2 | 
Where e ſhall have allowance of goods ſtolen 
and miſcarried, and where not, 89 a | 2 
Where an ageompt lieth by and agginſt an executor or ad- 
miniſtratd?;- and where not, 89 U 4, go b + * ; 
Where an accompt lieth by one j-intenant or tenant in 


common againſt his compauion, und where not, 172 a J, 


186 », 200 b ® £ ; A 
A retcaſe of all duties no bar in an accompt, 29. 2 1 
Where in an accompt as receiver, the detendant may wage 
his law, and where not, 295 a * J. ide tit. Wager of 
Lit. 7: + »y. | 
Where and againſt whom a capias lieth in accompt, and 
where. and againſt whom not, 89 a. ide Stat. W. 2. 


e. n 
Againſt whom it lies, 398 b q 


Acquittal. 
The ignification and derivation of the word, 100 a + 
The ſeveral kinds of acquittals, ibid. . 
To what tenure acquittal is incident, and to what not, 
10 a f, 101 a“ Ti 


Acquittance. 
Where if given for the whole, tho but part paid, 'tis good, 


212 bK | 
For rent due the faſt day, when it ſhall diſcharge all before, 
373 2 ; 


Acre, 


Its quantity and contents, 5 b , 


Actions, 


The definition of an action, 285 a + 

The diviſion of actions, 284 b J, 285 a + | 
The difference between an action and a writ, 289 a 1 
The difference between an action and an execution, 298 a ® 


A feint action 
A falſe action 8 what, 361 a 


In what places and counties actions ſhall be brought, 
282 a J, b per tot. pag. 
Where and what actions ſhall be brought in confinio comita- 
us, and where and what not. ide tit. Aſfize. 
Where in actions for things tranſitory, the place or county 
is traverſable, and where not, 282 a C, b + * 
In actions tranſitory the day and time not traverſable, if the 
act be done before the writ brought. 283 a 0 
Where by a releaſe of all actions, cauſes of actions be re- 
-Teaſed, but within a ſubmiſſion of all actions to arbitie- 
ment cauſes of actions are not contained, 285 a + 
When they he quia-timet, 100 a * 
Cannot be altered by the party's own act, 28; a * 
When they continue, though part of the cauſe is determined 
by the aft of God, 285 a 
On the caſe for dilapidations, 398 a + 


Admeaſurement. 
Agmeaſurement af dower, where it lieth by the guardian in 
chivalry, and where by the heir, 30 a * 


Adminiſtrator, Vide tit. Exccutor, 


5 Admiral. 
The etymology of the word, 260 b · 3 
How called EN and how at this day, 260 bv? 
The juriſdiction of the admiral's court, and from what anti- 


4 * 41 * 
N 2 2 2 


To 391 4. 181215 


1 
ASS” 
4 * 
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$47 and according to what law they proceed, 260 4 f, 


Admiſſoon. 


The deſeription and form of an admiſſion and inſtitution of * 
clerk, 344 a f N RWI 


Ad vowſon. 


Atdwocatio quid, & unde, 17 b <, 119 b“ 

The antiquity of the word, 17 b 1 | 

How 1 medictatis, and medietas advocationis differ, 
17 bY, 18 a“ | | 

Where an advowſon lies in tenure, 85 a N 

Where in grant, and not in livery, 332 a“, 23;h * 

Where the diſſeiſee or iſſue in tail after 7/25 OR 
may preſent to an advowſon before regontinuance of the 

Yy a to which, &c, and where not, 307 a f, 333 

— | 


Where and what act ſhall put the patron out of poſſeſſion 
of an advowſon, and where and what not, 344 b“ 
Is a thing of truſt, 17 b“, 89 a 


Æquivocum guid, & quotuplex, 154 b C 
Afanee, 
Aﬀfance, and Afidere, quid, 34a 
Anis, 34 a J. 157 a * $: 
Age. See Infant. 


Age to alien or contract, what our law requires, and what 
other laws, 78 b f, 172 bY. Yide tit. Infant. 

Age to do knights ſervice. Vide tit. Knights Service, | 

The * ages of a man to divers purpoſes, 78 b , 

A | 

Tic divers ages of a woman to ſeveral purpoſes, 78 b * 

Age to be profeſſed in religion. Vide tit. Profeſſion, 
here one parcener being an infant, ſhall have her age, 
notwithſtanding the full age of her ſiſter, 164 a . Hide 
tit. Parol demurre, 

A leaſe to one and his heirs pur auler vie, the heir of tho 
lefſee ſhall not have his age, 139 a f 

Where a baſtard ſhall have his age, 244 b + | 

Where the heir upon a diſcent by reaſon of the profeſſion 
of his anceſtor in religion ſhall Fw his age, 248 b q 

No elegit upon judgment, or recognizance, ſhall be ſued, 
that lands deſcended to an infant, 200 a (| 

Where tenant for life ſurrenders to him in the reverſion 
within age, he ſhall not have his age, 338 b 4, 381 


a f 
If the heir within age endow his mother, no egit ſhall be 
ſued againſt her during his minority, 7bid. & ub; ſupra. 
es the heir ſhall have his age in a ce/avit, 380 bY, 
3814 f "I 


Agent and Patient. See Executor, Voucher, 
Remainder. | 


Where a woman may endow herſelf 4. Ia pluis Brale, 
$93 % DF oo 5 | 


Agreement and Diſagreement. Ste Acceptance, 
Attornment, Coverture, Damages, Dower, 
Election, Remitter, Warranty. 


Where an infant or his heirs may diſagree to his own pur- 
chaſe, 2b 

The heir of an ideot or madman to that of his anceſtor, ibid. 

The huſband or the wife herſelf after coverture to the pur- 
chaſe of the wife, 3 a + 

Where an agreement to the entry or act of a ſtranger ſhall 
be as available or prejudicial to the party as his own 
act or entry, and where not, 180 b * g, 007 a f, 
246 a * 

Where the agreement to a conveyance whereby an eſtate 
is after caſt upon the diſſeiſee or iſſue in tail ſhall hinder 
a remitter, 359 b + | | 

Where a feme covert may diſagree to an eſtate determined 

do ſave herſelf from damages, 380 b * 217 


Aid. See Knight Service, Parceners, Stat. 
M. 1. cap. 6. & Stat. 21 H. 8. cap. 19. 


Where a purſon, vicar xc. ſhall have aid his 
and ordinary, 341 d of his patrons 


Where, 


T H tf 


grantable of any man, 312 a1 


Where Nieren abbot, &c. ſhall not have aid of the King, 


"otherwiſe of a dean collative, 341 b f 


Alien. See Challenge, Denizen, Dower, 
Ligeance, Releaſe, Wager of Law. 


The etymology of the ward, 118 b, 128 b J 
The deſcription of an alien, 129 b * 
The ſons 2 alien born within the ligeance of the King, 
not inheritable either to other, 8 a + 
Where an alien may be capable of lands, &c. to his own 
uſe, and where only to the uſe of the King, 2 b 
Where and by what means he may be made to inherit, 
and where and by what not, 8a 4, 129 a“ 
Tf a prior may ſue in right of his houſe, 129 a 
What actions an alien amy may or may not bring in his 
own right, 129 a 
Alien enemy may not have any action, 1 29 ibid. 
Where an alien mar wage his law, 295 a 
Where a reverſion is granted to an alien, and after deniza- 
tion the tenant attorns, the King upon office found, 
ſhall have the land, 310 b 


Alienation, 


The derivation of the word, 118b + 
What ſhall be ſaid an alienation to divers purpoſes, and 
- what not, 118 b + * 
When licence for alicnation firſt began, how and when ta- 
ken away, 43 per tot pag. 


Allegiance. 


Flow ſuch oath firſt began, and where, and when to be 
taken, 68 b 7, 172b+F | 
How it differeth from the oath of fealty, 68 b + 


 Allodium, Allediarii, 
Puid & qui, 1 b f, 5a * 


Alnet An. 


What, 4 b * . 
What paſſes by this name, il. 


Amerciament. See Pardon. 


Amerciament what, and whence fo called, 126 b q 
How it differeth from a fine, 127 a. Vide tit. Fines | ; 
The cauſes of amerciaments in actions real and perſonal, 
126 b A, 127 a Ly 
Where an amerclament ſhall be due for the abatement of a 
writ, and where not, 127 a 
How an amerciament anciently was called, 127 a * 
Where in debt for an amerciament the defendant ſhall wage 
his law, and where not, 295 a * 
Where iſſues and amerciaments ſhall be levied upon the 
lands which the jurors or parties non ſuit had at the 
time of the panel returned, or finding of pledges, and 
where not, 102 b F 
Who ſhall be amerced, and who not, 127a 1 
By whom it ought to be affeered, 126b <q 
o capiatur lies for one, 126 b q 


When land is liable for it, 102 b + 


Anceſtor. 


The derlvation of the word, 78 b * 
How it differeth from predeceſſor, ibid. 


Annuity, See Grant, Parſon, Rent, 
| | Reſervation. 


The deſcription of an annuity, 144 b“ 

Where the heir of the grantor ſhall not be charged in an 
annuity without naming, 144 bq 

Where the heir of the grantee and his aſſignee may have 
a writ of annuity, 134 b * 

Where and for what rent a writ of annuity lieth againſt the 

rantor, and where and for what nat, 144 b J 

icre it lieth not tor a rent reſerved by indenture 
upon a feoffment in fee, 144 a + 

Where two joining in a grant of an annuity. the grantee 

may have two ſeveral writs, and where but one, 144 b * 


* „ 


TTA' W M 


Where, _ an avowry at this day for ſervices, aid is 
e 


Where it lieth not againſt an lielr by preſcription, 1624 * 
How created, 144 b per tot. 147 a *, 146 per tot. 


* 


Annuity, pro cone, Ne. where grantable over; and where - 


* 


not, 144 a . R 8 

What ſhall be ſaid a ſufficient act to determine the election 
of the grantee of a rent charge to make it an annuity or a 
rent, and what not, 144 b F, 145 a, bY 

Where the rent charge being determined, the grantee not- 


withſtanding : ſhall. have an annuity, and where not, 


148 a*, 150a4, 30 1 „„ 44 
Where the cauſe of the grant of an annuity ſhall amount to 
a condition, and the one ceaſing, the other ſhall deter- 
mine, 204 a * | x 1 30 1 P 
Annuity granted in Ful. payable at Mich. and the 4nnun- 
ciation ſhall be conſtrued to be at the Aznunciation and 
Mich. 217 b F as 
Where in a writ of annuity, the annuity determineth hang 
ing he writ, the arrearages are become. irrecoverable, 
295 4 | 4 nnd WY 
A reltaſe of actions real or perſonal, a good bar in an an - 
nuity, ibid. . 5 51 
When the annuity is not arrear, a releaſe of all actions is 
no bar, 192 b 4 | * 


Appeal. See A bettors, Outlawry, Releaſe. 


1 1212 and derivation of an appeal, 123 bee, 
287 b 1 * * 
The ſereral ſorts of appeals, 287 b“ f 2 
What ſhall be ſaid a good plea in bar of an appcal of mur- 

der or felony, an: what not, 287 b 1 J, 208 a1 
Where the wife ſhall have an appeal of the death of her 

huſband, and where not, 33 b + | | 5410 


Where the wife ſhall have an appeal, and yet hall Bot. be 


endowed, & 2 conwer/ſo, ibid. | 

Where the heir ſhall have an appeal of the death of his an- 
ceſſor, where the party by whom he conveyeth his diſ- 
cent could not by poſſibility. 14a J, 2b 

Within What time it ought to be brought, 254 b 

Where in an appeal the parties ought to maintain the com- 
bate in 4 perſon, otherwife in 2 writ of right, 294 b 

When to be brought before the conſtable and wiithtal, 74 


- 


Appearance, See Default, 
| Appellant, who, 123bC, 287 b* 


Tr 


20 


Diſtreſs, Fealty, Grants, Manor, Preroga- 
tive. | 


Appendant, Parcel, Incident. See Acquittal; 


* 


Appendant, what, and why fo called, 121 b⸗ 
The difference between a 
141 5 


What things may be appendant to othe 
49a *, 121, 122 b 


Where an advowion at one turn may be appendant, and at 
another in groſs, 122 a + | 


Where a remittct to the pr ncipal ſhall be a remittèr to the 
appendant; notwithſtanding ſevetance by the diſconti- 
nuee, 349 be, 363 b * . | 

Where a remitter ſhall not be to a thing appendant before 
recontinuance of the principal, 349 b * 

How they paſs, 56 *, 121 b“, 306% b 


Where a thing being totally diſa ndant, - may be ins 
dant again by a grant in as ap e N 12 1 b F _ 

What properly ſaid to be an incident, 1 51b+ | 

The ſeveral ſorts of incidents, 93 à f 7% 7 

What ſervices incident to other, 69 a + | 

Rent and ſervices incident to the reverſion, and ſhall paſs by 
grant of reverſion, but not 2 conver/o, 1 $1 b, 162 2 
31 a 324 a C, be . | 

Incidents to the blood, not forfeitable or transſerrable over, 
99 a f 


- 
. 


ppendants and appiirteriants; 


r, and what nor; 


Apportion, Apportionment. See Damages, 


Extinguiſhment, Rent, Revocation, Warranty. 


What and whence derived, 147 bg _ 
Where part of the land out of which, &e. coming to hands 
of a grantee of a rent-charge, the rent ll be appers 
tioned, and where not, 147 b J, 149 b * 9, 1502 + 4 
Where a rent-charge may be apportioned by the act of the 
party, and where not, 148 a 4, 149 b. 150 1 


Where by the eviction of part of the land "Mt 
therevut ſhall be apportioned, and wh NH iſſuing 

W here by purchaſe or ſurrender of part 
\Farioh of part of the reverſion, a ren 


portioned, 148 4 f 


ere not, 48 b 
of the land, or alie- 
t- ſer vice ſhall be ap- 
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Aſſignment, Aſſigns. | 
Executor, Stat. 32 H. 8. c. 34. Warranty. 


The 1 T ; A 


Where a rent-charge ſhall be apportioned; albeit the grantee 


claimeth part of the land out of which, &c, under the 


grantor, and where not, 143 bd 1 


Where ,a condition may be appartioned, and where not, 


5 a N 


Where notwithſtanding a diſceat of part of the land to a 


commoner, the entire common ſhall remain, and where 


it ſhall be apportioned, 149 a + 
By purchaſe of part of the tenancy by the lord, what ſer- 
vices ſhall be apportioned, and What not, 149a J, bf 


Apprebatio. 


ri 295 b f 
Appropriation. 


Where the appropriation of a church to a houſe of religion 


ſhall be mortmain, 304 a f 


Appurtenant. See Appendant. | 
What, 121 


192172 Archdeaconries, 
How divided, 95 a 
Argument, 


The ſeveral ſorts of arguments, and what ſhall be ſaid a 
good argument or proof in law, 12a J, bt | 


Arms and Armory, 
The courſe of diſcent of arms, and how it differeth from 
other inheritances, 27 a“, 140 b + 1 
The arms of Eng/and and France, when firſt united, 7 a * 


When the Kings of Zngland began firſt to ſeal their char- 
ters with a ſeal of arms, 7 a * 


Arraignment. 


The ſigniflcation and derivation of the word, 156 a +, 
262 b J 

To arraign an aſſiſe, What, 151d. 

Arraignment ot a priſoner, what, 263 a + 


Array. See Challenge. 
The fignification and derivation of the word, 156 a + 


Arrearages. See Acquittance, Acceptance, 
Avowry, Annuity, Stat. 32 H. 8. c. 37. 


Where an acquittance for rent due the laſt day, ſhall be a 
diſchargeof all the arrearages incurred before, 236 a {| 


Atſſſets. 


What ſhall be ſaid aſſets in the hands of an executor or ad- 
miniſtrator, and what not, 41 b J, 113 a“, 117 a “*, 
124 a J, 236 a1 

What ſhall be ſaid ſufficient aſſets to make a lineal warranty 
a bar to an eſtate-tail, and what not, 374 b 

Where a rent extinct ſhall be ſaid aſſets, 374 b * 

Where an advowſon ſhall be aſſets, and how valned; 78:9. 


A ſeigaiory of homage or fealty, or in frankalmoign, no 


aſſets, 374 b“ 


See Annuity, . Dower, 


The derivation of the word, 8b q 

The ſeveral ſorts of afligns, ibid. | | 

Where an atlignce ſhall take advantage of a condition, 

aud where not, 214b+*, 215a 7, bq | 

Where an aſſignee ſhall take advantage of a covenant real, 

without being named in the deed ; otherwile of a war- 
ranty, 384 b, 355 4 1 f | 


4 


Aſſiſe. See Diſſeiſor, Sat. 2 R. 2. 4. 10. 


Attornment. | 13 


The derivation and proper | ſiguiſication of the word, 


153 b, 


R . v7 


The ſeveral acceptations in law of the word allifs, ibid, 


154*, bg, 155 ab, 159b F Y 

The ra 23 of Writs of Afliſes, and why fo called; 
TE a f, 150% Q, bf 

Aſliſe of novel diſſeiſin, and whence ſo called, 153 bq 

Where an aſſiſe in confinio comitatics lay at the common law, 
and where at this day, 154a . Vid States 2 K. 2. c. 10. 

What ſhall be ſaid a good plea in bar of an aſſiſe, and what 
not, 228 b, 229a f, 285 4 fl, b® .: _ ... my 

Where the conuſee of a reverſion by fine upon a leaſe for 
years being diſſeiſed, ſhall have an afliſe before attorn - 
ment, 320 a * | ke Ad 

Aſſiſe of novel diſſcifin lies againſt the coadjutors, as well 
as againſt the tenant, 180 b f | h Ky 


Attainder. See Felony, Treaſon. ' 


Attainder, Aid 294 b“, 390 b* 
The ſeveral forts of attainders, 390 b ® 
The ſeveral writs of eſcheat upon attainders, 390 b q 
How it differs from conviction, 390 b nel Z 
Attainder commences by the pronouncing the judgment, 
ob*q | x e 
Where a man may be attainted after his death * d 
By diſcent of the crown upon a perſon attainted, the attaĩn- 
der eo inflante void, 26 af _ | 
The difference between a perſon attainted and convicted, 
390 b J, 391a+ e 
hat a felon forfelis by conviction before attainder, 39141 
Judgment to eiue fort et dure upon refuſal to anſwer ac- 
cording to law, or ſ:ying nothing, no attainder, 391 a * 
Where the defe..dant in any appeal waging battel js flain, 
he ſhall have judgment to be henged, 290 b q 
Where attainder in the admira!'s court (by proceeding ac- 
cording to the civil law) for piracy, murder, &c. upon 
the ſea, ſhall work no corruption of blood, or forfeiture 
of lands; otherwiſe of an attainder before commithoners. 
by the ſtatute 23 H. 8 Vide Stat. 28 H. g. cap. 15. | 
Attainder of hereſy, or in a premunaire, no corruption of 
blood, 301 a J, 8a® 
In what manner and d the blood is ſaid to be corrupted 
by attainder, 391 b £ 
Where a perſon attainted hath iſſue, and after pardon hath 
Hue, the youngelt is not inheritable during the life of the 
eldeſt, or his iſſues, 8 a“, 392 a * 5 
Where the ſons of a perſon attainted, born before the at- 
tainder, ſhall inherit each to other; ſecus of ſons bora 
after the attainder, 8a * _ as 
Attainder of treaſon or felony diſables one from bringing 
any action, 130 a + 
diſables one from being heir, 8 a, fer lot. 
— how it affects the blood, and how it may be re- 
ſtored, 8 a, per tor. „ 
What tenant in tail forſeits by attainder of felony or trea- 
ſon, 392 b 1 | | 


Attaint. See Conuſance, Releaſe, Stat. 2 3 
H. 8. . . | 


The derivation of the word, 294 b * 

Where ſuch writ lieth, ibid. 

The judgment in attaint, 294 b * 

No /uþerſedeas grantable upon an attaint, 227 b + 

A releaſe of all actions, a good bar in an atraint, 289 a + 

No attaint lieth upon a verdict in waſte, guale jus, or other 
inqueſt of office, 355 b“ : 

Where it lieth upon a verdict in an afliſe, 35 5 b 

Where an attaint lieth upon a verdict, where the witneſſes 


are joined to the inqueſt for trial of the deed, and where 
not, 6 b | 


Attorney. See Livery, Wager of Law. 


The fignification of the word, 51 b 
The ſeveral kinds of attorneys, bid. 

What perſons may be attorneys in the King's court, and 
what not, 18a * a | | 
The difference between an attorney and a r//þo»/alis in an- 

cient times, 128 a * „55 
Where an ideot or lunatick ought to ſue in perſon, and not 

by attorney, 138 b er 
Where livery of ſeifin by an attorney ſhall be good, and 


when one acts merely as ſuch, he cannot thereby preju- 
dice his own intereſt, 52 a * 7, 


Attornment. see Alien, Condition, Infant, 
Notice, Prerogative, Pleading, Quid Juris 
clamat, Per quæ Servitia. b. e od 

The definition of an attornment, 309 a f E 

The diviſion of attornments, 309 a * 


Attornment, why requilite, ibid, 


11 os - 


What act or words ſhall amount to en attornment, 3e a 
Where it ought to be in the life of the parties, and where it 
mall be good to the heir, 309 aQ, bf, 316 2 0 
In what er . requiſite upon paſhng a reverſion, 
dec. at this day, and in what not, 309 b 4, 314 b, 
321 be 
Where the meſne grants over his meſnalty, and the lord pa- 
ramount releaſes to the tenant, attornment by the tenant 
after ſhall be ſufficient to paſs the rent · ſeck by ſurpluſage, 


309 b 
Wied after a grant of the reverſion of two acres, the leſſor 
levies a fine of one, an attornment after to the grantee 
mall pafs the other acre, 309 b q 
Where an attornment for part of the rent ſhall be good for 
the Whole, 369 b J, 314am, b + 
ere an attornment to one jointenant ſhall be good to 
both, and one dying, an attorument to the ſurvivor good, 
10 4 
Al to him in the remainder after the death of 
gragtee for life, void, 310 a + 
Where an aſſent in the abſence of the grantee ſhall be a 
ſufficient attornment, 310 a * 
Where two grants are made of the fame thing, an attorn- 
ment to the ſecond ſhall be a fruſtration of the firſt, 
31047 
ere the enlargement or alteration of the particular eſtate, 
«after grant of the reverſion, ſhall be a countermand of the 
attornment, 210a J 
Where a feme grants a reverſion, the taking of a huſband 
ſhall be a countermand of : ke attornment, 310 b + 
To what purpoſes an attornment hall have relation to the 
firſt grant, and to what not, 3 0 b 
Where a reverſion is granted toa man and a feme, by an at- 
tornment to them after marriage, they have no moieties, 


0 a1 
Where the intermarriage of a feme grantor with the grantee 
ſhall be a good a tornment in law, 3 0 a 
Where an attornment to ceffuy gue u/c ſhall veſt the reverſion 
in the grantee, 310 a + 
here an attornm-nt to the grantee for life of a reverſion 
ſhall be good to all in the remainder, 310 a * 
Where a reverſion is granted for life, and after to the ſame 
grantee for years, an attornment to both grants void, 
310 b 
Where a ſeigniory is granted to a biſhop and his heirs, and 
after to him and his ſucceſſors, attornment to both grants 
void, 310 b + 
Where a reverſion is granted of Black Acre, or White Acre, 
an attornment to the grant ſhall veſt the eſtate in the 
- grantee upon his election, 3:0 b + | 
Where upon the feoffment of a manor nothing of the ſer- 
vices paſs until attornment of the tree tenants, ob“ © 
Where in pleading ſuch a feoffment the attornment of the 
tenants need not be alledged, O b 
Where the tenant attorns to a leaſe for years of the manor, 
the attorament after of the leſſee mall be ſufficient to pals 
the reverſion, 211 a+ 
Where to the grant of a ſeigniory, & e. the attornment only 
of the immediate tenant in privity requiſite, 311 a * N, 
d 4, 32 a1 *, bf. 313 be 
Where to the grant of a rent-charge or ſeck, the attorn- 
ment only of the tenant of the freehold requitte, 311 b 
er Hof, pag. 
Where ſuch rent is granted for life, and the tenant attorns, 
the attornment after of the grantce ſhall be ſuflicient to 
aſs the reverſion, 411 b : 
Where upon grant of ſuch rent iſſuing out of the reverſion, 
the atturnment only of him in the reverſion requiſite, 
311 bY 
Where, and to what kind of inheritances granted, attorn- 
ment is requiſite, and where, and to what not, 312 a“ 
Where an attornment to the grant.e for life of a ſeigniory 
ſhall be good to him in the remainder to diſtrain, and 
where not, 312 b , 320 b 
Where the acceptance of a grant of the ſeigniory by the 
baron ſeiſed of renancy in the right of his wife, ſhall be 
a good attornment to bind the wife after coverture, 
4312bY 
Where a ſeigniory is granted to the tenant and a ſtranger, 
the acceptance of the tenant ſhall be a ſufficient attorn- 
ment to extin& his moiety, and veſt the other in the 
grantee, 313a f : 
V here the acceptance of a grant of the ſeigniory to the 
wife by the huſband being tenant, ſhall be a good attorn- 
ment, 313 a“ | 
Where the acceptance of a grant of the ſeigniory by a 
leſlee for life of the tenancy ſhall be a good attornment 
to veſt the ſergotory in himfelf, 313 a q b+ 
Where, in a /cire facias upon à fine, judgment to recover 
part of the ſervices ſhall be a good attornment in law fur 
the whole, 314 b * Org EN, 
Attornment by one jointenant good for all, 3132 73194 N 


* 


F 


Where a man deaf and dumb may attorn ; ſecus of a 10 
compos ments, 315 u 7 

Where upon grant of reverfion, tenant by ſtatute mer- 
" chant, &c. or executors having the land till the debts be 
paid, thall be compelled to attorn, 315b 

Where tenants in dower, or by the courte'y, after athgn- 
ment of their eſtates thall attorn, and where the attorn- 
ment of the aſſignee ſhall be ſuilicient, 316 a + * 

Whe e the attornment of an affignee of the particular eftate 
upon condition ſhall be fuſticieat to puſs the 1evertion, 
316 a * 

Where an attorament by tenant in tail ſhall be good, and 
—_— ſhall be compelled to attorn, and where not, 

16 a V, b 
* the . of leſſee for years. or him in the re- 
mainder for lite expectant, ſhall be ſufficient to pats the 
reverſion in fee, 216bY, 317 a F 

Where the acceptance of a leſſce for life of a confirmation 
of his eſtate, the remainder over, ſhall be a good atturn- 

ment to veſt the remainder, 3172 1 

Where by the releaſe of one jointenant to h's companion, 
he ſhall diftrain for the whole, and hare an action of waſte 
againft the lefice without attornment, 318 a | 

Where the re-entry of the leſlee upon the feoffee of his 
leſlor ſhall be a goo.) attornment to ſettle the reverſton in 
the ſeoffee, 318 b. 

Whether the recovery in an aſſiſe by the leſſee for life againſt 
ſuch teoffee ſhall be an attornment, Quære, 319 a 1 

Where a reverſion is granted for life up en a leaſe for life, 
and the leſſee attorns, and the leſſor difſeiſes the leſſce, 
and make a feoffment, the regreſs ot the leſſee ſh.il be no 
attornment of the grantee for life, 319 a Q 

Where a ſeigniory or reverſion is rented by fine, what ad- 
vantages the conuſe2 may take before attornment, and 
what not, 319 b J, 320 a and b per tot pag. 

Where by a general attornment without any faving, the te- 
nant for lite ſhall loſe his privile e, and where not, 
320a®, b TE 

Where one that claimeth under a con'ſee by fire may 
diſtrain or maintain any act on, albeit no attornment 
made to the conuſee or him that hath his eitate, and where 
not, 309 b *, 321 a and b, per tot. pag. 

Where the dev:ſce of a reverſion may diftrain or have any 
action without attorument, 322 a, b + 

Where an at ornment upon condition ſhall be good, and 
where not, 274 b + 

Attornments taken away by 4 & 5 Arne, 402 a F 


Audita Querela, See Executor, Releaſe, 


Where for matter of diſcharge happening ſince the judg- 
ment, the party ſhall have an a«di/a querela before exe- 
cution, 290 b“ | 

A releaſe of all actions perſonal, a good bar in an audita 
querela, 289 a f 


Averment, See Pleadings. 


Averment, what, 362 b * 

The ſeveral kinds of averments, 362 b* 

What pleas ought to be averred, and u hat not, 73:4. 303 a 

Where in a pracipr the tenant pleads non-tenure, or diſ- 
claims, the demandant notwithitanding may aver him te- 


nant, and where not, 362 b 4, 363 a J 


Aumecne. 


What aumone is, 97 a + 


Avowry, See Acceptance, Aid, Stat. 21 H. 8. 
6. 19. 32 F. 9. 6. 7. 


The ſeveral forms and kinds of avowries for rents and ſer- 
vices, 296 a J, b 4 

Where the lord ſhall be compelled to avow upon the feoffee 
or grantee ef his tenant, and where not, 269 bf J, 

21 * | 

Notice to the lord to change his avowry not ſufficient with- 
out tender of his artearages, 269 bY 

Where the lord by his avowry upon the feoffee of his tenant 


ſhall loſe the arrearages incurred in the time of the feoffor, 
and where not, 269 b“ | 


Where the tenant being diſſeiſed ſhall compel the lord to 


avow upon him, and where nct, 268 4 J, b. 
Where the avowry of the dor or upon his own donee in tail 
ſhall be good notwithſtanding a diſcontinuance, 77 a f, 


269 a 1 


| 9 
Where the donor in tail, having but one reverſion, ſhall 


OY ſeveral ayawries upon his donee, 23 a * 


Where 
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Where the lord at this day may\aventupon the lands and 
tenements holden without naming any perſon in certain, 
262 b 7 q * 5 ? „ * 

Avowry for rent don't diſcharge rent due or antecedent to 
the time mentioned in the ayowry, 402 a { 

*Y 


Authority. See Apportionment. 


Where the performance of the ſubſtance ſhall be a 
purſuit of an authority, and where it ou: ht to be ſtrictly 
12 49 b y 52 a , by 305 1 
here by the execution of the authority of another con- 
cerning lands, a man ſhall prejudice his owa intereſt, and 
where not, 52 2 | tu | 
Where a man may do leſs than his authority warrants, and 
where not, 52 U J, b 4, 268 4 J, 249 a + 


Where the death of the party ſhall be à countermand of his 


licence and authority, and Where not, 42 b* © 
Where an authority ſhall ſurvive, and where not, 181 b + 
Where an authority is given to three or four jointly or ſe- 


verally, the act done by two thall be good, and where 


not, 181 b * 83 

Where a man doing more than his authority warrants, it 
ſhall be good for all; and where good for that which is 
warranted, and void for the reſt, 258 a * 


Where a writ of ayel lies, 160 a * 
| Bail. 


Whente derived, 61 b* | 
How they are bound, 265 b? 


Bailiff, - Se Accompt, Socage, Stat. Magna 
Cbarta, cap. 28. 


The ſipnification and derivation of the word, 61 be, 


168 5, 152 &'+ | £1 Ane 
The office and duty of a bailiff. 62 a +, 168 b + 


Where and for. what things a bailiff chargeable in an ac- 


compt, 172 a “*, 89 ; 
Bailitt ſhall not be charged as receiver, 172 a * 


Bailment, 


Where the bailee ſhall ſatisfy for the goods ſtoln or other- 
wiſe miſcarried, and where not, 29 4 J, 398 b 


Bank. 


The ſignĩfication of it, 71 b+ 
The antiquity of the court of common bank, 73:4. 


he fiyle of the courts of the king's-bench and common» 


. Pleas, 71 b 
Bankrupt. 
When he ih Ii be diſcharged of a bond, 401 be 
Bat. See Pleadings. 
Fhe fignification of the word, 372 a * 


Bargain and Sale; See Attornment, Reſervation. 


What eſtate the haryainor ſhall be ſaid to have in him before 


inrollment, 147 b 


To what purpoles a bargain and fale after inrolment ſhall 
relate to the firſt delivery, and what not, 147 b, 186 a 


Where the bargainee of a ſeigniory or reverſion ſhall di- 


ftrain, or have an action of waſte before attorument, 


309 b t, 321 b 
Baron and Barony, See Biſhop, Challenge. 


How barons anciently were created, and how at this day, 

9b*, 16b4*_. 

The firſt creation of a baron by patent, 9b * 

The eſtate and livelihood of a Lead 69 a J, 83 b 

The relief of a baron, 69 b 4, 23 b +. 

Where a man called by writ dieth-before he ſits in parlia- 
ment, no baron, 16b4 , ey | 

The form of ſuch writ, 4%. | 

Iſſue of baron, &c. or no baron, how triable,. 16 b * 

What monaſteries and þiſhoprick> in England were and are 
held by barony, 79 a* ee eee Me Yo 
Vhete a-barony may be entailed, 20 ac 

How they were originally held, 396a 4 | | * 


| 
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Baron and Feme. Ser Coverture, Pinie: Jbinte“ 
nants, Marriage, Partition, Kemitrer,” Ref. 
ceit, Stat, 32 H. 8. c. 37. Waſte, Wager of 
Law. A „ dn ed 
| „ 2% 210 Bis 2 to au 20) 
To what purpoſes baron and feme are faid to be one per 
ſon in E a „ e 22 1 ot 2 dg: par 
What things of the wife are given to the huſband by the 
marriage, and what not, 119, 170, 300, 351 Per tet. 
bag and b + C192 e $92334 eee ee S190 WI 
Where the huſband ſhall have the chattels real of his wife, 
and where not, 46 b *, 185 be, 299 b J, 300 4 „ 
1 4 * © Kar ns WONG 
What act of the huſband ſhall be a diſpofition' or alte- 
ration of the term of his wife, and whut wor, 46 b, 
act a* g cw. 10 hk, ac, 
Where upon an execution againſt the huſband the ſhe- 
rift ſhall ſell the term ot the wife, 351 ® ol ng 
Where the charge of the huſband upon the thattel of the 
wife ſhall not bind the wife furviving, %. 
Where the huſband ſurviving ſhall have the chattels of 
his wife conliſting in action, and where not, 351 4 U, 


b | b [£84 yd 
While the wife and her heirs ſhall be bound by her's and 
her huſband's leaſe, and where not, 344 a 0 | 
What, and how the huſband may convey to his wife, 
112 b f, 132 b J, 133 per tot. pag. 299... 
What, and how the wife may convey to her huſband;. 
112a and b 5 
What a&t-, and when the wife may do with her huſband, 
132 bY, 352 bf, 333 a * 
When the feme may vouch the huſband, zg9oa®  ___ 
"Che acts of the huſband and wife [hall be accounted- his, 
352 b f, 350a f, be, 357 af 
By what means the huſband in his life may paſs an eſtate. 
in lands tothe wife, and by what not, 111 a * 

Where a ſale of lands by the wie to the - huſbund- ſhall 
be good, and where no., 112 4 J, 187 b | 
Where a protection caſt for the huſband, ſhall be good 

alſo for the wile, 130 b * 
Where the huſband may be an attorney to deliver ſeiſin to 
his wife, c2a *, 187 b J 5 ann e 
Where the grant of acquittal to the huſband and his heir 


ſhall extend to the wife after his death, 241 22 
Where the laches of the huſband ſhall prejudice his wif 
und where not, 246 a J, b + * 


Where by attainder of the wite the lord by eſcheat ſhait 
ouſt the huſband before iſſue, 3814 * : 


What eſtate the king gaineth by attainder of the huſband 
during coverture, ibid. RS „ 
Where a deviſe by the huſband to the wife ſhall be good, 


but not e contra, 112 a , bf we 


Barretor. See Warranty. 


The derivation of the word, 368 b + 
The deſcription of a barretor, 36$a @. 


Baſtardy. See Age, Mortdanceſtor, Partition. 


The etymology of the word (Baſtard) 243 b 244 a 

The . Wade of baſtards, 244 a 1 th W 1 2 f 

Baſtard, of what eſteem in law, 3 b +, 12 855 

By what names he may purchaſe lands, and what not, 
b f Lad | * 

Baſtard, no child within the ſtatute of 32 and 34 11. 8. 
Of Wills, 78 4 J, 123b + | | x 

No confideration to rai'ean uſe, 123 a f 

A baitard brother, &c. no principal challenge, 167 a * 

Iſſue born after nine months or forty weeks of the huſband's 
deceaſe, a baſtard, 123 b + 3 un 

V here the iſſue born within marriage ſhall be reputed a 
bailard, and where not, 244 a *, 40a + | 

How to be tried, 74 a * 

In what law, and to what 
eſteemed a mulier, 245 a . 

Where the dying ſeiſed of the baſtard-eigne without inter- 
ruption ſhall bar the right of the ner, 243 b J, 
244a +, b * | | 

Where ſuch dying ſeiſed without a diſcent ſhall be no bar, 

. % 2-* | | | 

What ſeiſin by the baſtard during life ſhall bz ſufficient to 
bar the muier, and what not, 5 4 J | 

Where an entry by the baſtard, and a diſcent after the 
death of the mulitr, his wiie being privement egſeiut, 
ſhall bar the ſon born after, 244 a * 

Where the baſtard dies, his wife; eie, the entry of the 
nrulier (hall bar the iſſue born after, 244 a * 


purpoſes a baſtard- eigne is 


Where the diſcent to the Mug of the baſtard before entry c 


* 


ſhall bar the mulier, 244 a 
Where 


_ 3 ROY 
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w fe me N75 2 „ N. 
ere ſuch, diſcent of ſervices, rents, reverſion, &c. ſhall 
ara e 244 4 1 > 1 
Where ſuch diſcent ſhall bind the mulier, notwithſtanding 
the wife of the baitard be endowed, 244 a N 
Where ſuch diſcent upon the profeſſion of the baſtard in 
religion ſhall be a like bar, 244 a U, 248 b 
Where: the: collateral heir ſhall as well be bound by ſuch 
+6iſeent:as the zrwulier, 244 a 
Where two daughters, a baſtard and lier, enter generally 
upon he death of the baſtard, her iſſue ſhall inherit a 
moiety, 244 a J, 268 a + 
Where the entry and dying ſeiſcd of the ſon of the baſtard 
-Mallbar.the muiier, 244 b 
The entry of what perſons ſhall avoid the eſtate of the baſ- 
tard, and of what not, 245 a * N, 
Where the agreement of the mulier to the entry of a ſtran- 
ger ſhall be a god claim to avoid the eſtate of the baſ- 
card, 248 4 , 
What act ſhall be ſaid an interruption of the poſſeſſion of 
the baſtard, and what not, 245 b + * 
Where the | baſtard after his entry ſhall be vouched only 
by reaſon of the warranty of his anceſtor, 376 b * 


; Bedell. 


The derivation of the word, 235 b * 
The oath and office of bedell, 757d. 


Henertb. 
The fignification of it, 86 a + 
Berewica and Berewit. 


The meaning of the words, 116 a f 


Berquarium ſeu Bercaria. 


The meaning of thoſe words, 5 b * 


Biſhop. See Aid, Confirmation, Corporation, 
. | Ordinary. 


How all the biſhopricks in England and Wales are of the 
king's foundation and patronage, and held by barony, 

974 . 134 a 7, 3444 a , 

The number of them, and which are of ancient conti- 

nuance, and which of later foundation. 94 a * 

How anciently they were donative, and by what means they 
became elective, 134 à J, 344 2 ® 

Who may write to the biſhop to certify baſtardy, mulierty, 
&c. and who not, 134 aq 

Where, and as to what acts, the privation or tranſlation of 
a biſhop ſhall amount to a death, and where and as to 
what not, 329 a * 


When he did or did not pay relief, 70 b* 


Blood. See Attainder, Heir, Inberitance. 


The ſeveral bloods which a man is ſaid to have in him, 
126 , D 24 a® | 


Who {hall be ſaid next of blood as to ſeveral purpoſes, 10 b 


ber tot. pag. 88 b“ 
What blood ſhall be ſaid more worthy than other, and ſhall 
inherit before other, 12 b per tot. pag. 14 à per tot. page 


Bokeland. 
What it is, 6a J, 88 a 1 
Bona. 
What the word fiznifies, 118 b * 
How divided, ibid. 
| Bordarii and Borduanni. 
Who are ſaid to be ſo, 5 b * 
ih Boſcus. 
d, 1 what paſſeth by it, 4b * N 
Bote. 
The Fgnification of the word, 127 4 * 
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Where ſuch dying ſeiſed of the baſtard ſhall bar an inſant bes! oi nog Bevan fend: Ir bro! 2175 nv 


& + | » WPI | Firife) * 909 83 
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What it is, 5 a | Þ | 
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Nee 
The meaning of it, 3b 
Tin 93801 510 


oy Brucra. | 


E 


Lid, andi, and what paſſes by it, 3 b Y, 5 


1 vs 
Burgage. See Knights Service and Socage, 


The etymology of the word, 108 b H, 100% a 9. 1 * 
The deſcrip ion of a tenure in burgage, 108 Þ A, 109 4 
Of what perſon ſuch tenure may be, 109 a 12 2 


Burge bote. | . 
What it is, 109 a 4, 127 a5 


Burgh. Engliſh. See Cuſtom, 
Bye and Byan. 
What they are, 5b + 


Capacity. See Alien, Attorney, Challenge, 
Coverture, Feoffment, Infancy, Juror; Othees 
Purchaſe, Queen, Socagee. 


Mutus, ſurdus et caecus, of what things capable in law, arid 
of what not, 8a RS 


What perſons capable of offices of Rate, or which concern 
the common-weal, and What not, 107 b per tot. pag. 


Of what things a monk is capable, and of what not, 132 b 


Caſtle, See Dower, Knights Service. 14 75 


What things ſhall paſs by the grant of a caſtle, 5 a ® 

What caſtle may be buiit by a ſubject, and what not, 737. 

What caſtle may be divided in a partition between parceners, 
and what not, 165 a © 


Caſtleguard. See Knights Service. 


Where ſuch tenure remains tho' the caſtle is ruined, 83 a* 


Cauſa Matrimonii prælocuti. See Warranty. 


Where a man gives land to a woman cauſa, Sc. though he 


marry her, or the woman refuſe, he ſhall retain the land 
for ever, but not # conwver/o, 204 4 * 


Where the feme in pleading may aver ſuch gift to be car/a 
matrimonii, Sc. without ſhewing a deed, zbid. 226 « ® 


Certainty. See Eſtoppel, Pleading. 


The ſeveral kinds of certainty, 303 a * 2 
Where there may be a certainty in an uncertainty, 96a * 


Certificate. See Trial. 
Ceſſavit. See Age, Stat, IYeftm. 2. c. 21. 


Where it lieth againſt the heir within age, 380 b l 
Where the tenaut holdeth lands in ſeveral ccunties by one 
renne, HET 2672 


Challenge. See Juror, Stat. 2. H. 5. 6. 3. 
27. El. c. 6. V. 2. c. 38. Arlic. ſuper Chart. 
c. 9. Trial, Verdict. PREP 


The ſigniſication and derivation of the word, 155 b * 
The ſeveral ſorts of challenges, 156 a LF lH 


: 


f 


What ſhall be ſaid a principal caule of challenge to the ar- 


ray of the panel, and what not, 156 a + * 
What ſhall be ſaid a ſufficient challenge to the array for fa- 
your, and what not, 156 b R #4 . 
Where ſuch challenge may be made, the king being party, 
and where not, 50 2 CE _— 1 


* 


Where the pare e bis challenge to the ar- 


ray found againſt him, ſhall hate his cha lenge to the 
D O55 TR; Ye CTA 
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Challenge peremptory,. 4 81 where admigt 


Where a 
neither party will challenge bim, * way C 


**eauſe of affection. an 


. Miele to 


T' i 1 


challenges, 156 a 


d and. what 


number the party might Ii at = Wo but law, 
and what at ts day 

The ſeveral ſorts of 1 0 5 challenge 3 to the polls, 156b'* 

peer of the realm ought tq oe chalienged, and if 

lenge him- 

ſelf, 156 b 


What ſhall bc d a good IVA for want of freehold, 


and what not, 1 0 b f, 15 

Where an alien of villeiy 5 15 ene 186 b 
Bat perſon 1 may be challenged for an in full cient hun- 
Aredor, and what not, 157 at 

What ſhall be ſaid a 14 pal challenge to the polls by 

what not, 157 4 J. b per : Fa 
Where the plant f may alledge a nne cauſe o al. 
the” array, and pray proceſs to the c.roners, 5 
where he ought to have a werire facias to the ſheri 
b * 

wills in outlawry of treaſon iſſue is joined upon a colla- 
teral point, yet the party may have ſuch challenges, as 

If he had been arraigned upon the crime elf, 157 bf 

What c:ime in a juror ſhall be a principal cauſe of chal- 
lenge, and what not, Cat“, 158g + 

At what time each challenge ought to be taken, and where 
the party muſt ſhew the cauſe of his challenge preſcntly, 
and where not, 168 a 1, b + 

How and by whom challenges ſhall be yew and to whom 

roceſs ſhall be awarded, 18 a J, b 

where a witneſs may be alfa and es not, 6 b + 

Where a man may be challeng. d to be a Juror, | boot: Cannot 
be challenged to be a witn 3 et © conwerſo, 6 b + 

Where a nobleman being arraigned Cannot chaltenge his 
peers. 156 b *, 204aY_ 

Where the four knights electors of the grand aſſiſe ought 
nat to be challenged, 2944 N 

Where and at what time the jurors in a writ of right may be 
challenged, and where not, 364. 


Champerty [Cartbipartia). See e 
The etymology and fignification of the word, 308 b N 


Charge and Diſcharge. See Abeiance, Annuity, 
Baron and Feme, Confirmation, Condition, 


Forfeiture, Heir, Jointenant, Parſon, Remitter, 
Rent, Reſervation, Tail. 


Where, and how.a moveable inheritance in lands may be 
charged, 343 b * 

Where : ns ſhall ſurvive, and where not, 336 b * 

Where the cſtate of the wife ſhall be bound by the charge 
of her huſband, and where not, 148 b 

Where the acceptance of an eſtate againſt common right 
ſhall ſubject the party to charges accruing ſince his title, 
32b f, 33a *, 27zaT 

Where tenant in tail diſcontinues for life, and after grants 


a rent-charge, notwithſlanding the death. of the diſcon- 
tinuee the charge remains, 14521 


2 Charters. See Detinue,' Dower. 


rr they paſs as incidents to the land, where not, 


6 a 1 


1 Cbaſe. See Foreſt, 


Chattels. See Baron and. Feme, 8 
. _ Freehold, 


The ſeveral forts of chattels, 118 d© 

Where they ſhall deſcend or go in ſucceſſion, and where 
not, q a f, 18 b, 46 b J, 18; bY, 338 a,* 

What chattels are grantable without deed, and what not, 
By a per tot. pag. 

In what reſpects tenant by ſtatute-merchant, ſtaple, &c. 
os to have a M74 Id, and in what but a chattel, and 


s 42 a *, 
Where a freehold 2 2 725 Ii ; yoo in a.chatge! 47 b is A 
: Chevage. 
What chevage is 149 4 Renee 
City. See vilage. b » 
The eker of 4 , 109 d 1. wn 


. * 


For whih purphfes chi firft iuſlituted, 109 ba 


The ſeveral ſorts of eceleſiaſſieal p or 93 b be | 
The ſtate of the clergy in England at this day, 94 2 


TT 
— to the polls hat, und the ſeveral Kind? of ſuch+ 


The number of cities in England, 7%. 


Rvery city a village, but wot # dh Gu onc 


Citizen not capable of the, per ſurmance of a hangueable 


ſervice, 107 by + + v8 

„ ee * 
Claim. Ker c only! Cheim. 5 

Clergy, See Biſhop, Dean and a Chu, 
: Monk“ 1 TER 2 


How clergymen anciently excelled in the knowledge of tho 
common law, and the n:mes of divers that had 2 
olhces of judicarure, 304 b To 


refs, Co 2 es re 
. are ſo called, 5 b „ 86 2 13 5 * 8 i 
„Eelleden 2X covini . : J 
Combe. bn 

What it is, 5b p 2 ee 6 : * 1 — 
Commote. | F — 7 
What a commote is, 5 a * . 5 * 


Commiſſion. ew "Þ 


Where a commiſſioner to examine Wineſſas wa way be chale 
lenged to be a juror in the fume cauſe, and Where Bot, 


157 b | es aff 


mo 


Colman See Appendant, Apportionmevs, 


Common, whence ſo called, 122 a ® 

The ſereral kinds of commons, 122 a 

Where by purchaſe of parcel of the lands in whis hy tec. 
the whole common ſhall be extinct, and where * 
112 4 8 

Were a diſſeiſee cannot take benefit of a common i 
pendant before recontinuance of that to which, &e. feens 
of an advowſon appendant, 122 b J 

Preſcription to have elm communiamy and to elde the 
owner, void ; Y to have /olam wefluramy or Pefturam, 
122 à J, 16 a+ 

Where the Tee claims common appendant to «bis manor, 
the eſcheat of a tenancy is no inereaſer of the an 
127 a 8, 

1 belongs of common right to arable land for 
beaſts of the plough. 12 per tot. 

Appurtenant, for what bealls, and how it commences, 
122 à fer tot. 

Pur cauſe de V engages how 11 commonces, and for what 
deaſts, 122 a ® 

In grofs, what, and how it began, 122 a * 


When it ſhall, and when it ſhall not be extinguiſhed, 149 2 


* 
"uo 


Concluſion. 


See Eftoppel. 


Condition. See Acceptance, Apportionment, 
Aſſignee, Coverture, Needs, Demand, In- 
tant, Stat. 32 H. 8. c. 24. Tender and Retufal. 


The divifions of conditions, 201 a ©, b þ * 

The Geſcription of a condixon in deed, 201 a * 

What words ſhall make a condition, and what not, 230 a q , 
b, 204 aandb 

Where the cauſe of a grant ſhall amount . to a condition, nd 
where not, 204 a * 
Where a provif, ſhall amount to a condition, where to a li- 
mitation, and Where to a c-venant 203 b“, 237 a7 
What words Tall amount to a cund:tion in calc of a leaſe 
for years, 204 a (| 

Where by entry for a copdixion broken the parties ſhalbbe 
in their former eſtates as to all purpotes, and *"wh:re not, 
30 b“, 103 a J, 202 a J, bj, 218 be 

Where upon a condition of re-entry for not peyment of a 
r. nt and retainer until ſatisfaction, the profits after entry 
ſhall be accounted as parcel of the farts action, and where 
not, 203 4 

* bat ſtare the Rotter gaineth upon e 200 4 


Where 
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Where natwithſtanding ſuch condition to retain, the fe fee 
upon tender of the rent may ouſt the teoftor, 202 bY, 
203 a 

Where a condition ſubſequent is againſt law, or impoſlible 
at firſt, or becometh after impoſſible by the act of God, 
the citute of t e feoffec {hull be abiolute, 206 a, b + “, 
2194 t 

Where the condition of an obligation or recognizance, &c, 
becometh impoſſibl- by the act of God, the obligation, 
&c is ſaved, 206 a 

Where the condition fa bond being againſt law, the bond 
itſelf ſhall be void, and where not. 206 b 

Where a man ſhall never take advantage of a condition 
where the not performance cometh by his own act or 

default, 205 b 4, 20g « + a 

Where a eaſe and releiſe ſhall be a good performance of a 
condition to make a feoffment, 207 a N 

Where an aſſignee or the feoftee himſelf after aſſignment, 
may tender money in performance of a condition, 
207 b J, 205 4 1 

Where no time is limited for performance of a condition, 
where the party ſhali have time during his life, and 
where it ought to be performed in convenient time, 
208 a * J, b Fe 2191 *, ＋ 

Where a condition 13 to be performed to a ſtranger, a tender 
and refuſal ſhall give the feoffor or obligee a title of 
entry or turfciture, and where not. Vide tit Tender and 
Refuſal. 

| Wheie a condition is broken for not payment of a rent, the 

' bringing of an aſſiſe, diftre's, or acceptance at a day after 
ſhall be à good diſpenſation 211 b * 9 

Where a condi ion ſhall be ſaid performed albeit the words 
be not purſ.ed, and where not, 2:3 a *, 218 a *, 
219b* , 

What perſons may take advantage of a condition, and what 
not, 214 a J, b, 2186 a ara b 379 a +F 

Where the heir may take advantage of a condition which 
his anceſtor afar; Hh by pollibility. 214 b 

Where a condition which createth an eſtate ſhall be good 
without deed, 216 a f 

Where upon a grant tor years conditionally to have fee, 
the fee ſhall be ſaid to be in the graute betore per- 
formance of the condition, and where not, 216 b, 217 a 

+ and b, 218a + 

A lcaſe to a man and a woman, upon condition which of 
them firſt marry ſhall have fee, and they intermarry, no 
fee ſhall accrue, 218 a-* 

Where « leaſe is made with condition to have fee upon 
payment of money, the attainder and execution of the 

- teftor before the day thall hinder the accruer, 218 a * 

Where notwithſtanding the deveſting of the freehold or 
fce by condition ſubiequent, the former intereſt of the 

party ſhall remain in him and where not, 21% b + * 

Where a man may take advantage of a condition withou 
entry or claim, and where not, 218a*Q, b 4, 216 bg, 

2374 3794 f 8 ; 

Where a c..ndition is to make a gift in fiankmarriage to one 
with the coufin of the feoffor, a gitt to him for life ſhall 
be n good performance, 219 b“ 

Where a condition is to make a gift in frankalmoign to a 
layman, a gift to him for liſe ſhall be 4 good performance, 
219b * 

Where a condition is to make a leaſe for life to a woman 
without impeachment of waſte, a leaſe to her and her 
huſband without ſuch clauſe ſhall be a good performance, 


219 bY, 220 4 f 


Where a condition to enfeoff the feoffor and his heirs, a 
feofment to the heir of the feoftor to have to him and his 
heirs ſhall be no performance, 220 b + 

Where a ſeoffment is made upon condition of re-feoffment, 
what act by the feoffee ſhall be ſaid a breach of ſuch con- 
dition, and what not, 221 a, b, 222 a, b * 

Where the feoffec is once d fabled, no poſſibility after can 
enable his performance; ſecus of 4 di. ability of the part 
of the teoftor, 221b* . 222 a F 

Where a tenant of the king by licence makes a feoffment 
upon a condition of re- feoftment, a teoffment to his heir 
atter his death ſhall be no performance, 222 a J, b + 

Where an advowſon is granted upon condition of re- grant, 4 
re-grant after the church 1s void, 1s no pertormance, 

222 b 

Where the reſtriction of alienation by the condition of a 
gift or conveyance ſhall be good, and where repugnant, 
223 u per tot. pag. b ö 

To what intent a condition that reſtrains the donee in tail 
to alien ſhall be good, and to what not, 223 b ® , 
224 4 f J, bf, 3794 * : 

Where a condition reſtraining an infant, baron and feme, 
or an eccleftaſtical corporation, to alien, ſhall be good, 
and where not, 224 a * 

Where a condition that tenant in tail may alien for the be. 
neſit of his ilſues ſhall be good, 224 b + 


— 
— 


Where a eonditi n to enter upon the ali-nati-n and death of 
tenant in tail without iſſue, ſhall be a good prevention of 
a diſcontinunncr, 224 b J, 225a f rr 
Where a condition conlifteth of ſeveral parts in the con- 
junctice, disjunctive, or both, how it ih Il be conſtrued, 
and when ſaid to be performed, 225; a + * 
How a man may be aided by a condition without a deed, 
226 4 0, b 2 
The deſeription of a condition in law, 233 b“ S 
Where an entry or recovery by reaſon of a condition in law 
| hall avoid precedent charges, and where not, 233 b J., 
23421 | ; | 
What words in a laſt will ſhall make a condition, that can- 
not in a de-d, 216 b F | 1 
What things may be done upon condition, and what no-, 
274 * 
Where and what aſſent to an act may be upon condition, 
and what not, 300 b g, 297 4 n 
Were the heir ſhall enter for a condition broken, albeit no 
right in the land deſcend, 202a ®, :36 b | 
Where upon a gitt, &c. a condition is reſerved to a ſtranger, 
the donor hunſelf ſhall take advantage of it, and not the 
ſtranger, 379 a * a 
Where a condition may ſtand good for part, and be void for 
other part. 379 a * | 
Where an alienation ſhall extinguiſh a condition or power 
of revocation, and where not, 265 b Þ, 379a ©, b + 
Where a leaſe for life is made with condition to have tee 
u on alienation of the reverſion, upon alienation by fine 
there ſhall be no accruer, 378 b * 


Where in a gi't in tail a condition upon alienation of the 


donee, that his eſtate ſh+]1 ceaſe and remain over, ſhall 


be void, 377 b, 378 a, b, 279 a 


Confirmation. See Attornment, Releaſe. 
The etymology and definition of a confirmation, 2956 b * 
The form of a confirmation, 76:4. 

The ſeveral kinds of confirm tions, 29g b 

What ſhall be ſaid good words of confirmation, and what 
conveyance {hall amount to a confirmation, and what not, 
301 b * H, 302 a per tot fag. 

Where the ſame words ſhall amount to a g ant and confir- 
mation of one and the ſame thing, 302 a 1 $A 

Where privity is requiſite ia a confirmation, and where not, 
296 a f, 305 b | 

Where a confirmation to the leſſee for years of a tenant for 
life or diffeifor ſhall be good; c of a releaſe, 296 a, 
b +, 308 a + | 

Where a leaſe is made to begin at a day to come, a confir- 
mation tothe leſſee before the day thali be void, 296 b + 

Where a confirmation of part of the eſtite ſhall be a good 
confirmation of the whole, and where only for that part, 
296 b J, 297a + ® | 


Where a confirmation to him in the reverſion or remainder 


{hall enure to the particular eſtate in poſſeſſion, but nor 
e conver/0, 297 a F. b 7. 298 a 7 

Where tenant in tail hath reverſion in fee expectant, a con- 
firmation of the eſtate-tail ſhall not extend to the rever- 
ſion, 297 a N 

Where two leaſes for years are in being, determinable upon 
the death of tenant for lite, and he in the reverfion con- 
firms the laſt, and after confirms the firſt leaſe, by death 
of tenant for life, the firſt ſhall determine, and che laſt 
continue, 296 a * 

Where two jointenants be, one for life, and the. other in 
fee. a confirmation to the joiĩntenant in fee for his life ſhall 
vena = his companion, and the whole fee ſimple alſc, 
297 

Where one diſſeiſor by the confirmation of his difleiſcs 
1 hold out his companion, and where not, 298 a, 

T | | 

Where a confirmation to tenant for life to have his eſtate to 
him and his heirs ſhall make no enlargement; otherwiſe 
where 1t is to have the land to him, &c. 191 b 95 298 a+ 

Where a confirmation to the huſband and wife ſeiſed in the 
right of his wife for life, ſhall enureſto the huſband in re- 
mainder for his life, 299 a J. b 

A confirmation to a baron and feme, ſciſed for Ife in riaht 
of the feme, to have to them and their heirs, how it mall 
enu'e, 299 b F | | 

A confirmation to baron and ſeme, tenants for life by ſe- 
veral moieties, to have to them and their heirs, how it 
ſhall enure, 274. 5 | g 

A confirmation to the tenant for life and him in the re- 


mainder for life, to have to them and their heirs, how it 
ſhall enure, 299 b * 


Were after a gift to two men and the heirs of their bodies, 


the donor confirms to them and their heirs, how it ſha!l 
enure, ibid. | 


Where a confirmation to baron and feme poſſeſſed of a term 
for years in right of the feme, ſhall evure to them for 
their lives in jointenancy, 300 a 7 
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Where the te entry or recovery of the diſſeiſee ſhall not ere y him in | 
avoid the charge of the difleiſor or his heif againſt his him in the remainder in fee, aus to the wvoidauce of ſuc 
own confirmation, 300 a * difcent, and where not, 231 a F, b, 282 a? | 

Where the teoffor by entry for a condition broken, ſhall not. Where thc ſurviving joinrenaut that take benetit of a con- 
avoid the charge of the feoffee againſt his own cunnrma- tinual claim made by his compamon, 252A * l 
tion, 3oo a“, 30 a8 Where and to what purpoſes a continual c'aim fall amount 

Where the licence of the patron and ordinary to the parſon to an entry a: d feilin, ard where and to what not, 
to grant a rent ſhall be a good confirmation of the ſame 263 b per 19, page 254 a f. 2034 * : 
grant, 300 b ® Where ſuch claim out of the view of the land, and where 

Where the confirmation of the grant of a parſon by the bi- within the view, ſhall be ſafficicat, and where not, 
” ſole without the dean and chapter, ſhall be good, 254 a f. bj * 
and where not, 300 b“, 329 a © 


Within what time a continual claim ought to be made at the 
Where the grant f a parſon, with the confirmation of pa- common law, and within whit at this day, 264 b J, 


tron and ordinary, thall bind the ſucceſſor during the 265 a, 256 a * ; 
continuance of the patron's eſtate, * * 0 Where ſuch clum at the common law ſhall avoid all man- 
Where the grant of a parſon confirmed by another parſon, ner of diſcents happening within the year and day, 
his patron, ſhall bind only during his life without the 2355 b ; . 
4 of the patron paramount, 300 b“ Where ſuch year and day to avcid a diſcent ſhall not be 
Where tenait in tail being patron, confirms and after diſ- accounted from the ditleitia but from the claim, 
conti ues, the grant ſhall bind during the d ſcontinuance, FB nh . ; 
and if the tail be barred, for ever, 300 b C Where the continuance of poſſeſſi n after every ſuch c'aim 
Where a biſhop having two chapters makes a grant, the ſhall be a difieran, for which the party may have treſ- 
confirmation of. the one without the other ſha.l nut bind paſs, or a forcible entry if it be with force, 256 b, 257 a 
his ſucceflor, 301 a * Where ſuch claim made by the ſervant of him that right 
Where a diſſeiſor makes a charter of feoffment, and a letter hath upon his commandment, ſhall be ſutticjent to avoid 
of attorney to make livery, the confirmation of the diſ- a diſcent, and where not, 257 b* J, 238 a and b, 
ſeiſee before livery is void; ſecus of ſuch charter by a 259a 1 
biſhop, and confirmation by the dean and chapter, or of Where a claim of goods ſhall amount to a ſciſure, and 
the grant of a reverſion before attornment, 301 a f where not, 111 bq : | 
Where a biſhop at the common law granted land to the Where the bringing of an action ſhall amount to a claim, 
king, the confirmation of the dean and chapter before en- 263 a * J, 145b + 
rolment was good to bind the ſucceflor, albeit the confir- What will be good to prevent the ſtatute of limitations 
mation was never enrolled, 301 a + from barring, wh t net, 4012 C | 
Where tenant for life grants a rent in fee, the confirmation Where the huſhund diſcontinues the land of his wife upon 
of him in the hea ſhall make the rent good for ever, condition, by the entry ot his heir toc the condition bro» 


014* ken, the ſtate ſhall veſt in the wife without entry or 


Where the claim by him in the rernvinder for 1 fe ſhall avail 


Conuſans of Pleas, See Qrare Tmpedit, Stat, 
33 H. 8. c. 3. | 


Of what matters the Fecleſiaſtical Court ought to have 


Where the leaſe of tenant for life and him in the reverſion claim, 202 a*, 2339 b“, 337 a+ 
Where the grant of the bargainor and bargaince before in- good claim to avoid a fine, 45a, 253 a 

147 b * law, 264 by, 262 a'* 

and confirmation of the difſeiſce ; but e cenwverſo, if the 

Contract, 

Where a tenure may be abridged by a confirmation; /eczs 

to the tenuot ſhall be void, 3.52 4, 306 a + an action of debt, and what not, 162 b 
Where the lord releaſes or confirms to his tenant in chivalry 
Where a confirmation to an abbot, tenant to hold in frank- conuſans, and of what not, 66a J, b + * 

tion to him by the lord void, 306 b + Cope, 
Where a confirmation to leflee for life of his eſtate, the re- 


ſhall be ſaid the leaſe of the tenaut and confirmation of Where an agreement to the entry of a ranger in the name 
him in the reverſion, and where e conwer/e, 45 a * © cf him that hath right with n the five vears, ſhall be a 
rollment ſhall be ſaid the grant of the bargainor and con- Within what time claim ought to be made after judgment 
firmation of the bargainee, but e conwerſo after inrollment, ' inawrit ct right, or upon a fine levied at the common 
Where the heir of the diſſeiſor and the diſſeiſce join in a Nonclaim no py Kan to an infant at the common law: 
feoffment, it ſhall be conſtrued the feoftment of the heir otheru iſe to a feme covert, 262 b F 
diſſeiſor himſelf and the diſſeiſce had joined, 302 bf J. 
Vide tit. Feoftment | 
b h. 7 The derivation of the word, 47 b“ _ 
of a comm n or rent-charge, 305 a! J : What ſhall be ſaid a ſufficient contract whereupon to ground 
Where the reſervation of a new tenure upon a confirmation . 
A confirmation or releaſe by the lord paramount to the te- 
nant to hold by leſſer ſervices void, 305 b + * 
to hold by knights ſervice only for all ſervices and de- 
mands, yet ward, marriage, &c. ſhall continue, 305 b 
almoign, ſhall be good, 206a * g, b + 
Where a ſtranger ſeizes and detains a villain, a cenfirma— 
Where a confirmation to the grantee for life, of a rent, ſhall Ig" 
be good by way of enlargement, and where not, 308 a * © What it is, 4 b f, 5b 
mainder over, ſhall be ſufficient to paſs the remainder, Copy hold zud Copyholder, See Bailiff, Dower, 
3174 f ä Steward, Tenant at Will. 


The fignification of the word copia, 57 b ꝗ 
| The deſcription of a renancy by copy, 7 bY, 58 4 4 
How the degrees are computed by the common, canon, N 2 yy m _ a yt; _ aue year, 58 a* 
| Vit | 4 5 N maintain an cjectment, %. 
and ei pg 23 and 34 fer 10 \hence ſo called, 60 a + 
| Low copyholders in ancient times were called, 68 a +; 
61a“, bza q 


By what things a copyhold cuſtom ought to be ſupported, 


Conſanguinity, 


Conſtable. See Marſhal. 


The ſeveral acceptations in law of the word, 234 b + 


8 b 
What things may be granted by copy, and what not, 
8 b N 


Continual Claim. See Diſcontinuance, Entry, 
Fines, Livery of Seiſin, Remitter, Stat. 
32. H. 8. C. 33+ f 8 


The deſeription of a continual claim, and whence ſo called, 
250 a q, b f ; 

Where a continual cl»jm by him that hath right and cannot 
enter ſhall avoid a diſcent, 250 b +* 

Where the heir ſhall take benefit of a continual claim made 
by his anceſtor to avoid a diſcent, and where not, 250 b 

Where the continual claim of him in the reverſion or re- 
mo inder fhall avoid a diſcent in the alienee of tenant for 
life, 251 a 7 . 


By what perſons admittances and voluntary grants by co- 
＋ cug ht to be made, and by what not, << þ + 

Where a grant by copy ſhall be good by one who is net 
dom nus pro tempo e, 58 b ; 1 


By what means copy hold- land or right may be transferred 


over, and by what nut, and why not by deed, 58 bg, 
59 a * +, 6c hb * | 5 

The form of a copy hold ſurrender, 59 a 

Where ſuch a ſurrender out of the court of the lord ſhall 
be good, and where not, 59 aq, 61 be, 62 a+ 

What act, &c, by the tenant ſhall be ſaid a forfeiture of 
his copyhold ęſtate and what not, gg a *, 6; a + 

To what tat the lord ſball be faid in by the ſurrender 
of his copy hold teuant, and to What not, 5% bf 

b | Where 


4 


1 uni 


Where the intereſt of the copyhold eſtate ſhall he bound 
by the ſurrender, and the admittance of the 1:rd ſhall 
have relation unto it, g b “*, 12 a 

Where the eſtate of cu que uſe ſhail enſue the limitation 
in the ſurrender, aid not in the admittance of the lord, 
59 b +, 6:bq 

Where the lord ſhall be compelled to make admittance 
according to the ſurrender to him which was dominus 
pro tempore before, 59 b 

Where a cuſtom to have fines of copyhold tenants upon the 
alteration of the lord or tenant, ſhall be good, and 
where not 59 b V | 

V' here fines inceria'n are unre-ſonably exacted the copu- 
holder tha'l not be compelled to pay them, 59 bY, 
69 a + | 

How cojyholders - ſhall implead, and be impleaded, and 
the form of ſuch plaint, oo a 

Where à copyhold may be intailed, and ſuch intail alſo 
doe ked by ſurrender, 69 b + 

W hat remedy a copy hoider hath againſt his lord for an 
ezettment without cauſe, 60 b * &, 61 4 4, 62 b 7, 
63 a 

What on a copy hold tenant hath for an erroneous 
recovery in the court of his lord, 60 a * 

T he. office aud duty of the lord of a copyhold manor, 

b * 


Where admit'ances by the lord out of the court or ma- 
nor ſha.l be god, Oi b * 

Where the wife of the copyholder {hall be endowed, and 
whe'e not, 33 b 

Tenants by the verge, why fo called, and how they dif- 
fer ſrom tenants by copy, 61 a *® 

C pyholcs way be entailed, 398 a © 

How the intait thercot may be barred, 398 a f 


Cornage, 


What it is, 106 
Tenant by cornage paid no eſcuage, 69 


Corody. See Appendants, 


Where a houſe or land may be appendant ro a corody, 


49 4 W 


Corporation. See Homage, Leaſes. 


The deſcription of a corporation, and why ſo called, 
2;50a © ; | 

The diviſion of corporations, 2a , 250a * 

How many ſeverat ways a corpora ion may commence and 
be ellablithed, 250 a * 

What corporation ſhall rake a fee imple without the word 
(tuccetiors) and what not, 4 b © 

Where a ſole corporation thall rake a fee imple without the 
ward {{ucceliors) and where not, 9 b J, ga b F 

Where the prizileges belonging to a corporation by pre- 
ſcription {hall determine by the Change of the fame cor- 
poration, and whe:e not, 102 b E 

Where by the diſſolution of a corporation their lands ſhall 
revert to the donor, and ſnall not eſcheat, 13 b“ 

Wuere, and what corporation may maintain a writ of right, 
and where and what not, 341 b pry fot. pag. 
Were a diſclaimer, or cther act by an abbot, biſhop, 
| &c. ſhall bind their ſuccefiors, and where not, 103 a“ 
The power which eccleſtaſtical corp0:ations had to dif;ole 
of their lands, &c. at the common law, and how they 
are now reſtrained by ſtatutes, 44 4 F, 300 b J, 30ia*, 
35 b J, 342a F ? 

What leafes at this day are good by a biſhop, dean and 
chapter, &c. and what not, 448 and b, 342 af 

\\ here, and what corporation way do and receive homage, 
and where and what not, 6; b J, 66b J, 65 a1, 

341 by | 3 ; 
here a grant to a corporation aggregate, albeit the head 

of the corporation be wanting at the time, ſliall be goud, 
and where not, 264 a f 


Corruption of Blood. Ste Attainder, Heir. 


by attainder, 291 b + 
By what means the blood corrupted by attainder may be 
refored, and by what not, Ba “, 291 b“ q, 392 a 
Where corruption of blood in the father ſhall diſable the 
- flue to inherir to his mother, 12aT 
Where corruption of blood in the father ſhall diſable the 
ſon to inherit to his brother, and where not, 8 a ® 
V\ here corruption of blood in the eldeſt fon ſhall hinder a 
- diſcent to the youngeſt, 13 a FJ, 392 a ® 


'$ A B 31 AE. 7 


Judgment to be hanged by martial la yo cerrup in , 


blood, 1341 


Coſinage. 
Where, and by whom a writ of coſinage lieth, 1604 
Where it lieth for a rent- charge or feck,' ;3:d. | 


Coſts. See Damages, 


Cotterelli and Cottagium. 


The meaning of the words, 5 b, 56 


Covenant. See Payment, Warranty. 


Where an aſügnee fhall take advantage bf a covert, 


withovt being named in the deed; and where ner, 384 
bY, 335 3 os, | 


VW here a man ſhall be bound by the covenants and condi— 


tions in aa indentare, albeit ht never {cated the det, 
and where not, 220 b J, 231 a | 


Where a covenant in deed ſhill defiroy the covenant in 
law, and where not, 384 u 8. . 
A releaſe of all actions and ſuirs, no diſcha ge of a co- 


venant before it be broken ; ſecus of a releate of cove- 
nants, 292 b * 


Where _ a covenant to pay money at ſeveral days, after 


the firſt default an action ot covenant lieth; otherwiſe of 
debt upou n obligation, 292 b | 


How to plead pertorinance of covenants, 303 


* 


Coverture, Cee Baſtard, Baron and Feme, 
Baniſhment, Forfciture, Infans, 


The fignification ef the word, and whence ſo called, 
112 4 F 
Where a feme covert may be a purchaſor, and where the 

eſtate 11 be ſaid to be in her before the a 
her huſb ind. z a f, 356 b * | 
Where lzcnes mall be adjudged in a feme covert, and 
where not, 236 b 1“, 352 a+, 356 bg p 
Where a fee covert may ſue and be ſued without her huſ- 
band, 132 b FC, 133 a hr tet. pag. | 
Where the breach of a condition ia law ſhall be a forfeiture 


of the oihce or eſtate of a feme covert, aud where not, 
23zbq | ; 


To wh t purpoſes a procurement, precedent, or agreement 


ſubſ-quent ſhall make a feme covert a diſſei ſoreſs 
what nt, 357 b * 

No privilege ot nonclaim to a fe 
law, 262 b ® | 


„and to 


ine covert at the common 


Covin and Fraud. See Forfeiture, Remitter, 


Stat. 13 El. c. 13. 27 El. e. 4. 14 EI. c. 8. 


21 H. 8. c. 15. Stat. Merton, c. o. Ward- 
ſhip, Warranty. 


The deſcription and derivation of the word, 237 a ©, b + 

Where aſſignment of dower or other lawful act compatled 
by covin, ſhall be avoided, 45 a *, 357 b N 

Were upon a condition of payment of money, a covinous 
payment in ſhew ſhall be no performance, 209 be 

Woere, and how fraudulent cynveyances, extortions, &c. 
fall be avoided at this day, and againſt what perſons 
they ſhall be void, and againſt what nat, 4b C 

Where a recovery by covin againſt a tenant for life f114ll be 
a forfeiture of his eſtate, 362a 4 *, 356 a © 

Where a collateral warranty after a diffeifin by covin ſhall 
he no bar, 466 b d | 

Where a termor for years, guardian, tenant by ſtatute- 
merchant, e/eg t, Se, thall tallify a recovery by covin 
had againſt him in the reverfion, and where not, 40a + * 


Count. See Pleadings, Writ. 


The etymology and fignification of the word, 17 a + 

The ollice and nature of a count, 17a 4, 30; bY 

Where the count varying from the words of the writ ſhall 
be good, and where not, 26 bY, 54b4, 335 by, 344 + 


Court, See Admiral, Marſhal, Parliament. 


The definition and derivation of the word, 88 a * 
The divers kin.ls of interior courts, aud ihe leveral judges 
| of them, ibid. 
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Court-Baron, whence ſo called, who the judge, and in what 

place ſuch court ought to be holden, and in what not, 
8a*\(, 260 a 814 us 92419844 

What courts are of record, and what not, 117 a, 168 b * 

The antiquity and juriſdiction of the courts of king's-bench 
and commun-pleas, 71 b Y*  __ 

The N tourn of the ſheriff, and court: leet, 
1 29. DE a * 

The eccleſiaſtical court and its juriſdiction, 96 a J, b 4 *, 


344 aq : | | 

| What the court ſhall judge of, 58 a * 

© Court of record is the king's, 117 b FJ. 260 a * 
— of record, what they hold plea of, 260 a * 
— ol record, how erected, 260 a + * 


# #3 +4 


Cui in Vitd. See Quod ei deforceat, Reſceit, 
| 437 Stat. V. 3. c. 3. 


F\ 


- 


| Where upon a recovery in an action of waſte againſt the 
huſband and wife by default, the wife ſhall have a cui in 


vita, 355 b * 


Curteſy of England See Attornment, Waſte, 
8-2 4 Warranty. 


The deſeription of a tenant by the curteſy of England, and 
why ſo called, 29 a + *, 30 a* 

Of what things the huſband ſhall be tenant by the curteſy, 

And of what not, 29 a J. bj, 30 bf. * 
Of what eſtate of the wife the huſbaud ſhall be tenant by the 

1-7 earteſy; and what not, 29 b * 

Of what ſeiſtn of the wife the huſband ſhall be tenant by 

the curteſy. and of what not, 29 a 4, 40 a * 

Where the huſband ſhall be tenant by the curteſy of an 

e eſtate in ſuſpence, and where not, 29 b“ 

Where a ſeifin ſhall be ſufficieat to make a tenancy by the 

" eurteſy; that ſliall nor make apoio fratris, 15 b + 
Where the huſband ſhall be tenant by the curteſy of a ſeifin 

- '- ,of his wife had by intruſion upon the king, 30 b + 

What time of having iſſue ſufficient to entitle the huſband 
to be tenant by the curteſy, and what not, 29 b“, 

oa® 

What manner of iſſue ſufficient to entitle him, and what 
not, 29 b 

Where the huſband ſhall be tenant by the curteſy without 
having iſſue, 30a + 

Where the huſbagd ſhall be tenant by the curteſy of an 
eſtate of the wife determined, and where not, 30 a + 

What things neceſſary to a tenancy by the curteſy, 30 a * 

To what purpoſes the eſtate of the huſband after iſſue is re- 
ſpeed during the lite of the wite, 30a *, 77 a“, 


12 | | 

Where Ag huſband after the death of the wife cannot waive 
his eſtate by the curteſy, and claim by deviſe, 30 a * 

Where the crying of the child is not neceflary to entitle the 
huſband by the curieſy, 30 a“ 

Where the huſband ſhall be tenant by the curteſy, albeit the 
iflue cannot by poſſibility inherit, and where not, 29 a *, 

OA 

OE, -\ LPR a man by having iſſue ſhall be tenant by the 
curteſy Where a woman ſhall not be endowed, 30 a U, 
h 4 * 

When and why the huſband ſhall be tenant by the curteſy 
of a caſtle, of which the wife is not dowable, 30 b + 

Where a feoffment upon condition ſhall be extinct to a te- 
nant by the curteſy, notwithſlauding an entry for condi- 
tion broken, 30 b 


Cuſtoms. See Deviſe, Gavelkind, Preſcription, 
Relief, Surrender, Wardſhip. 


The derivation and ſeveral acceptations in law of the word 
(conſuetudo) 58 b C 

What things necetlary to the eſſence of a cuſtom, 110 bf, 

eg” 
The difference between a cuſtom and a preſcription, 113 b 

In what places a cuſtom may be alledged, and what cuſtums 
may bt alledged in upland towns, and what in boroughs, 
33 b q, 110 b 

Why they may alter the common law, 113 4 {| 

Cuſtoms againſt reaſon void, 59 b J, 69 a“, 140a *, 141 a 

Where a cuſtom within a manor to have a fine of every te- 
nant for marrying of his daughter without the lord's li- 
cence, thail be good, and where not. 139 b J, 140 a+ 

In what cuſtoms a preſcription ought to be alledged, and 

in what not, 195 b“ W 

Cuſtom of Borough Engliſh, what, 110 b, 240 b“ 

Cuſtom that the youngeſt fon ſhall inherit if he be not of the 
half blood, good, 140 b | 12 

Cuſtom that the eldeſt daughter or ſiſter only ſhall inherit, 

: good, ibid. * ö 7 


\ 


"4 
1 
. 


ö; Ro. 


Uſage, and not uſage, a good argument in law for proof or 
| _ | 


diſproof of any matter, 8 14 , b 


Damages. See Abettors, Averment, Dower, 


Quare Impedit, Stat. 8. H. 6. c. g. of Gloceſter, 
c. 1. Waſte. | | | 


The proper ſignification of the word, 257 a * - 

Where upon a joint action and recovery by parceners, da- 
mages ſhall enure to them in ſeveralty, 198 42 +. 

Whete upon a recovery in waite by the aunt and niece, for 
waſte done in the lite of the other ſiſter, the aunt only 
{hall recover damages, bid. ö 

Where upon a recovery in waſte by the tenant ſor liſe, and 
him in the reverſion, he in the reverſion only ſhall re- 
cover damages, 42 45 N 

Where in an action of treſpaſs damages ſhall be recovered 
for the entry only, and where for all mean occupation, 
2674 tf | of? 

White in a writ of entry upon the ſtat. of N. 2. damag's 
only ſhall be recovered for the entry, and not for the 
mean profits, 257 a * | 

Where upon a feoffment by a diſſeiſor to divers perſons, 
the ſurvivor not agreeing to the feoffment ſhall be ex- 
cuſed of damages in a writ of entry, 209 b g 

Where the plaintiff may releaſe damages, and have judg- 
ment of the principal, 355 b C pt 5 


Day. See Debt, Payment, Time. 


The legal acceptation of the word, 134 b * 

The common days between ſummons in real actions, and 
the return, 15/4. 

The days anciently allotted to felons in trial of life to 
make their defence, and the courſe of proceeding in the 
king's-bench upon indictment- at this day, ibid. 

What are ſaid dies ſpeciales, and what dies gratie, 134 b J, 
135 a f 

In what caſes ſuch days are granted, and in what not, 
ibid. | F 

To what purpoſe the day of ag privs and the day in bank 
are {aid all one, 135 a 1 | 

What are laid dies juridici, and dirs non juridici, 135 a.*. 

What dies arrificiales, and dirs naturales, 135 a | 


At what time foreign nations begin to account the day, 

136 4 

What ſhall be ſaid a year, hu lf a year, a quarter of a year, 
and what a month, in legal compw ation, 135 b,+, 

Where the common law gave the diſſciſce a year and ad 
after his claim to enter, the day of his claim ſhall. be ta- 
ken incluſively, 255 a © | ; 

Where in a protection of proſecture for on- year, the day 
of the /e/te ſhall be t. ken incluſively, 130 b 

An advice to ſtudents in ſpending the day, 64 b * 


Dean and Chapter. See Biſhop, Clergy, 
Corporation, | 


The etymology of the word dean, gg a + 


The manner how deans come in and are inſtalled at. this 


day, and how 22 95 a * 
Chapter what, and the ſeveral ſorts of chapters, ibid. 


Debt. See Acceptance, Attornment, Contract, 
Execution, Infant. 


Where an action of debt lieth for rent, and where not, 
47 4 TP, b 9 8 t ; 

What ſhall be ſaid a good plea in debt for rent, 47 Þ © 

Where an action of debt for relief, eſcuage, &c. and Where 
not, 47 b“, 8B3aQq 

What ſhall be a ſufficient contract whereupon to ground 
an action ef debt, and what not, 162 b 

Where upon payment of money art ſeveral days an action 
of debt lieih not before the laſt day be paſt, 47 U, 
292 b 0 

Where it lies on ajudgmen*, 251 b 

Where the executors thall have an action of debt for 
tne arrearayes of rent, which the teſtator himſe f could 
not, 146 b | 

Where an action of debt lieth againſt an infant upon a con- 
tract, and where not, 172 a * 

Where by a releaſe of all dabts an execution fall be dis- 
charged, 76 a f 


Decies tantum, -- 


Where it lies, 369 a + 
| Deeds. 


* 


0a f, 49 b* 
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Dower, Eſto pel, Exchange, Hobendum, 
| Thirollment, Livery, Obligation, Partition. 


* 


A dceed, what, and what things incident thereunto, 45 be, 


"SAI A . | 1 | 

The divers kinds of deeds, 35 bY, 36a + * 

The ſeveral purts of a deed, and the nature and office of 
each part Ca“, 229 a, bY | | 

Where a deed ſhall be good, albeit the formal and o:derly 

parts therèof be wanting, 7 a + | 


The Yifference between a deed and a charter, ga 


What ſhall be ſaid a good delivery of a deed, and what not, 


Where a deed ſhall receive trial per pais, and where by the 
court, 35 b © | 


Divers rules concerning the conſtruction of deeds, 36 a * 


The antiquity of ſealing deeds and charters, 7 a * 


How the dates of deeds were anciently omitted, 6 a N 
"Where evefy deed ought to be in parchment or paper, 


34 b, 11 bY, 229 a 


— Nas lead the uſes, when good, 4398 a + 

Whether it ſhall be delivered to the party that brought it 
- into court, 401 b | 

Whrre a letter of attorney may be contained within a deed 
'- of Feoſkment, and where not, 52 b 


What ivhericances ſhall: paſs without decd, and what not, 


121i b7 

Where, aud why a deed being pleaded ought to be ſhewed 
in court, 35 bf fz bf. 225 a J, b+ 

What _—_ of deed is pleadabie in court, and what not, 
22 

Where a ſtranger to a deed may take benefit thereby, with- 
out ſhewing the ſame in court, and where not, 267 b J, 

i7bq 1 

Where, and by what perſons a condition may be pleaded 

without ſhewing a deed in court, and where and by what 
perſons not, 25 a U bf J. 2206 a “. 393 a + 

Where the deed of condition ought to be ſhewed, albeit the 
condition be executed, and where not, 226 a f, 227 b“, 
228 bf f 

Where a deed remaining in one court may be pleaded in 
another court without ſhewing forth, 331 b“ 

Where a deed ſhewed in court ſhall be ſaid to remain in the 
cuſtody of the court, and where in the cuſtody of the 

» 231 b | 

A de pal, what, and whence ſo called, 229 a | 

Where one perſon may take advant ge of a deed poll made 
to another, and h W, 23taY. bf, 232ab + 

The deſeript on of an indenture, and by what names 
it was called anciently, and by what at this day, 229 a f, 
143 b . | 

Where a deed beginning Hæc indentura, and without any 
actual indenting, ſhall be no indenture; cus if the 
parchment or paper be indented, though there be no ſuch 

Words, 143 b f, 229a * Py 

The ſeveral kinds of indentures, and the forms of them, 
229 b. 230 a . N 

Where upon a gift in tail by indenture, the part of the 
donee after his death without iſſuc, ſhall belong to the 
donor, 229 4 CN | 

Where an indenture ſhall be ſaid the deed of the feoffee, 
albeit no mention be made of putting his ſeal to the deed, 
and where not, 230 b + * 

Where a man ſhall take and be bound by an indenture, 
albeit he never ſealed the deed, and where not, 230 bY, 
231bt* 


Default. See Diſceit, Nonſuit, Quod Ei Deforceat, 
Retraxit, Recovery. 


The legal acception of the word, 259 b _ 
The ſeveral cauſes allowed by the law for ſaving a default, 


139 b. J 1 
Where fickneſs ſhall be no cauſe to ſave a default, ibid. 


Where judgment final ſhall be given in a writ of right upon 


def.ult of the tenant, 295 b + 


Defeaſance. See Deeds, Execution. 


The derivation of the word, 236 b NJ : 
Where and what inheritances may be defeated by inden- 
tures of defeaſance, and where and what not, 236 b J, 


237 at 
Defence. 


What, and the derivation of it, 127 b“ 
When to be uſed, 127 b“ 
Divided, bid. 

How to be made, ibid. 


Deeds. See Charters, Chattels, Defeafance, 1 


-Defdrtemert. See Abatement. 
The ſiguiſication and deri tat on of the word; 331 b 


48blog vi i BETSY 111:6 


* 


Degrees. , See Frankmatfiogt. 


Gradus, unde dicttur, 2444 Oe 
The ſeveral ſorts of degrees in a writ of entry, 238 b 
What eſt te or change ſhall make a degree to have a writ of 
entry in the per, and what not, 239 a+ *, 318 a _ + 
Where albcit the degrees be once paſt, the writ may be 
brought within the degrees again, 239 a* * _ ** 
Whe-e two eftates ſhall make but one degree in a writ of 
entry, 1674. | n 


Demand. See Releaſe, Requeſt. 


The ſeveral kinds of demande, 291 b + * 

At what place and time a demand of a rent to enter for a 
condition broken, or to have an aſſi e, ought to be made, 
and at what not, 144 af, 153 a, by, 201 bJ, 20244 

Where a diſtreſs is granted upon not paymeiit and demand, 
yet the grantee may diſtrain after the day of payment, 
without any demand, 144 a , 202 a * 


. Demurrer. See Statute 27. El. 4 & 5 Anne. 


Demurrer what, and whence derived, 1 b“ 


| 
8 


The ſeveral kinds of demurrers, 72 a * 


The form of a demurrer, 71 bq 
What thiags are admitted by a demurrer, and what not, 
2 a+ | | | Sg 
Where there is a demurrer-for part, and ifſue for other part, 
which ſhall be firſt tried. -2 a 1, 1256bY . 
The courſe of the proceeding of the judges upon a demur- 
rer, 72 A Fi: ( ng: and. pin 
Where he party ſhall alledge ſpecial matter, and conclude 
with a demurrtr 5275.10) e Lid e 4 21 244 V7 
here a demurrer may be upon aid prier, receipt, voucher, 
wager of law, &c«/72; a * dt end, | 1 
Where the party ſhall be compelled to join in demurrer, and 
where not, 72 a * | | 1 85 


When it mull be ſpecial, 398 a C 


Dene, Denne. 


The meaning of the words, 4 b g, 5 b 


Denizen. See Alien, Ligeance. 


The etymology of the word, 12942 

The ſeveral acceptions of the word, 129 a f * | 

The difference between n«turalization, and denization by 
the king's letters patents, 8a f, 129 a 1 

Denizen may purchaſe lands, 2 b f, 8$a+F. © _ 

What iſſue of the denizen may inherit, 2 b. 8a+ 


Departure. See Action, Pleading, Retraxit. 


Departure in pleading, 304 a 1 _ 

Where the rejoinder containing matter ſubſequent to the 
bar ſhall be a departure. and where not, 404 a + 

Where che defendant pleads performance of covenants, and 
the plaintiff replies that he did not ſuch an act, &c. to 
ſay that he offered to do it, and the plaintiff refuſed, ſhall 
be a departure, 304 a * 0949. INIMNAG?1 ene 

Where the party intit eth himſelf by the common law, to 
make it good by a cuſtom or act of patliament, ſhall be a 
departure, 304 a * 

Where the party pleads an eſtate generally, in his ſecond 
* to maintain it by a matter tantamount in law ſhall 

a departure, 304 a * 1 

Where the plaintift counts of a gift, apd maintains in his 

replication by a recovery in value, this is no departure, 

ilia. We os MAC 

Where in an action tranſitory the varying of the plaintiff in 
his replication from the time and place alledged in tte 
count ſhall be no departure, 282aY, bt 


Deraignment. See Warranty, 
The fignification and derivation of the word, 136 b * 


. 51 an Detinue. * 2 


„ 


#344 D3Y DD. tk FA VS | go. ——— 1 to”, Ak 4 
Where and for what things a writ of detinue lieth, and 


where and for what not, 286 b * 


Where the defendant ſhall wage his law in a detinue, and 


where not, ibid. 
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T NR „HN AS & BE. 


ſummons an 


Wh re in 1 of chapters, ſummons an d. reer 


tt, 296 b 
Where a releaſe of aA eh all de a 660 blen in 
detinue of charters, 7510, 
Where a ragen hieth in'a"detli Bic Weide bot, big," 
This action is now d diſuſed, unc ibid. 
In What caſts "tis better to 1 i Jen of lente 5 


an action of trover, d. „ +. pi * 


Deviſe, Ses rn Co ndition, Entry, 
Scat. Jo ny 6 4% 94 He8-c. get "Teſtament, 
Uſes. I n 


The ſigni of the word (deviſe) 111 a +. 

Wbers derte cg to Wes pag hs tion according to the 
intent of the deviſor, aud where. not, 25 a *, 422 b + 
Where an inheritance ſhall 7 ifs by Axis without the word 

(heirs) 9 b tf, 322 a VJ, b 8 

Deviſe of lands, how to be, 99 a . Ye 

Revocation thercof, 299.a | 

Why in deviſes a greater latitude is allowed than in any 
conveyances, 9 b 

When a ſubſequent deviſe ſhall not be a revocation of the 
former, 112 b + 

_ to a man and his heirs males, à good eftate-tail, 
274 

Where by a deviſe to a man and his heirs males the ſon of 
his daughter ſhall not inherit, 25 a * 

Where an eſtate may paſs. by deviſe, that cannot by act be 
executed in the life of the deviſor, 42 * 

Where the deviſee ſhall take the thing deviſed without 
the aſſent of the executors, and where not, 111 a J 

* cre Y e Rr deviſe of lands the {rechald ſhall be faid in 

Slee before. A. 111 

What nl the deviſee hath upon the iotrufen of a 
firanger, and a diſcent caſt before his entry, 76:4. 

Deviſe of lands ,by cyſſom before the ſtatutes, where good, 
and where hot, 1 u, b+ 

Where by a cuſtomi to devils lands, a deviſe of a rent out 
of the ſame lands ſhall be good, 111 a * 

Where deviſes of lands, &c. ſince the ſtatutes of 32 and 

4 H. 8. ſhall be good, and where not, and where 
Wanderie ſhalt be good for the whole, and where but 
for part, 111 b per tot. pag. 

Where the cuſtom to deviſe Unds holden by knight ſervice, 
ſhall continue notwithſtanding the making ot thoſe ſta- 

:4utes;.1117 bf, rrga | 

Where a deviſe by the huſband to the wife ſhall be good, 
but not 2 contra, 113 a, b + 

Where a deviſe of lande th be fold by executors ſhall be 
good, and where ſuch ſale by them ſhall be good, and 
where not, 112 b, 113 a, 236 a per tor. pag. 

Where a feoffment/being made to the uſe of a laſt will, or 
of fuck perſons as ſhall be named in the laſt will, the 
eſtate ſhall be ſaid to paſs by the will, and where by the 
Rohn N b 55 


a Diispidsties 


May be ſued for in 'the ſpiritual court, 83 b N 
Whether an action on the caſe will lie for 9 * at common 
law, ibid. 


Difabiliey. See Alien, Capacity, Excommu- 
nication, Outlavry, Profeſſion. 


+16 10 tien 
The ſeveral diſabilicfes' in law in the perſon to bring an 


75. and whe were anciently diſabled, and who at this 
Ys 128 u + 35 U beg 


10 bob Diſceix, 10 See Quod Ei Deforceat. 


cee 4 very by default in an action of waſte a 
5 diſceit lieth, 355 bft 
Bere upon a recov cry by default had againſt a perſon in 


by +, a writ of diſceit lieth . 25 b ” 


Diſcent.”” Le Appeal, Attainder, Chattels, 
Corruption of Blood, Ys. Heir, Inhe- 


ritance. 


” 14 
114 


The berge es wal tas ſo the word, 237 a « Ny 


willy the heir hatl be in 


rene could not be his anccſtor > 378b + 


ea dy 3 hit 34 JM ad? 
ee and fignification of the word, 102 a * 


10 21.4 


Diſcontinuance. 


by diſcent, of an eſtate chat by 


The, ſexeral kinds of diſclaimers, o -:4 14 2 5454 / 
ere and what perſons may dilglaun in the. kigniory, 
_ and here and what not, 403 4, 101 b, 40443; 2 


What *. wrought by ſuck; diſclaimer in the ſeigniory, 
102 

Wbere upon the diſclaimer of the tenant in real lion, the 

demandant may cater beto: c Judgment, 362 à FJ, 303, 8 ＋ 


See Condition, Corporation, 

Entry, Stat. 32 H. 8. c. 28. 1 1. 7. c. 20. 
34 H. 8. c. 20. | | 

b 7 

The deſcription of a diſcontinuance, 326 4 4 

The * alion and ſeveral acceptions of the word, 329 
a * 

How many ſeveral ways a diſcontinuance may be wrought, 
and to P prejudice of how//many feveral pertons, 
325 4 U, br 

What inheritances may be Fin and, What not, 
327 b , 331 b N., 332 az bet, 326 b +. 

Where the diveſting or diſplacing the eſtate of min by 
.alienation ſhall work a nn and where not, 

f 25 b * * 

Where the alienation of a corporal + was 3 diſcoggiauance 
to the ſucceſſors at the common law, and. where not 
325 b, 341 b . 340 en 3441 

Where and what a y the huſband was 2 diſcontinuance 
of the lands, &c. of his wife at the common law, and what 
ſhall be a diſcontinuance at this days and where, and-whar / 
not, 326 a per tot. pag. 

What act or conveyance by tenant in tail ftiall be a  difcon- 
tinuance of the cſtate tail, and what not, 326 b f, 3274, 
b +, 328 a, 334 b* 

Where the Gotiment of the huſband being jointly ſeiſed in 
ſpecial tail with his wite, ſhall be a diſcontinuance to the 
Hue after the death of the wife, 3 6 be SEN 

Where the alienation of one jointenant ſhall be no difconti- 
nuance to his companion ſurviving, 88 af, 327 bY 

Where a partition between parceners ſhall work no diſcotith 
nuance, 173 a“ 

Where a warranty annexed to a releaſe or confirmation ſhall 
work 2 diſcontinuance, and where not, 328 b, 329 a, 


339 4 
Where + releaſe of an abbot with warranty ſhall be no 
diſcontinuance to his ſucceflor, 329 4 * f 
Where the grant of a rent in fee with warranty by tenant in 
tail ſhall be no diſcontinuance to his ilſue, but at his elec- 
tion, 332 bt 
Where tenant in tail of a rent Jifleiſes the tertenant, a feof 
ment by him with warranty ſhall be no diſcontinuance 8 
of the rent, 1614. | 
Where a grant, releaſe, or confifinatien i in 118 to a lee kr 
years by tenant for life, or in tail, ſhall work no e 4 
tinuance, 329 b, 330 a, bt, 332 b F n 1 
Where the conveyance of an inheritance that lern in Nez "* 
whereto no livery is requiſite, ſhall work no div 1 
ance, 332 b + DT 
Where a fine levied by tenant in tail of a reverſion dp6hf a 
leaſe for years ſhall be « diſcontinuance ; 5 ecu of £ a es. 
verſion upon a leaſe for his own life, 323 bþ'# 
Where a leaſe by tenant in tail for the life of the leſſre as 
a diſcontinuance at the common law during the particular 
eſtate, 333 a1 *, 336 a“, 338 b . Vie Stat. 32 H. 8. 
ops 28. where ſuch leaſe "(hal be good at this day, 4. 
where not. 
Where the freehold may be diſcontinued, and not the re- 
verſion, 333 4 J 
Where a reverſion in fee upon a leaſe for life, or gift 3 in tat. 
being executed in the life of tenant in' tail, who inde che 
' eſtates, ſhall be a diſcontinuance to his iſſue, aud where | 
not, 333 a, 3344, 335 b 
here a gift 1 in tail by tenant in tail, and a leuft to the 
donee in fee, ſhall be no diſcontinuance after the death of 
the donee without ifſue ; ſecus od a leaſe tor lite and lach 
releaſe, 233 b* 17 
Where tenant in tail makes a gur i in tail, a feoffiient in fie 
by the donee ſhall be-no diſcontinuance after kis death 
without iſſue, 327 bY F 
Where tenant in tail makes a feoffment of a manor with an 
advawſon app? endant, and dies, his iſſue may preſent be- 
fore recontinuance ; ſecs if the feoffee had preſented in 
the life of the tenant in tail, 333 b“ 
Where a fine ſur grant and tends 
cuted in his Lü 
333 b * 
Where a reverſion with warranty not executed, in the life 
of tenant in tail ſhall be no difcontinuance, ibid, 
Where tenant in tail diſſeiſes his leflee for life, any makes a 
——— and the leſlee dies, this ſhall be no diſcontinu- 


Wh, 9 i FLY FT by tenant In tail to him in the reverſion | 
or remainder ſhall be a diſcontinuance, and where not, 


28 4 
f 1 Where 


4 


er by tenant in tail, not exg- | 
ſhall be no diſcontinuance to his atluc, 


— 
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Where a reverſion may be reveſted, and yet the Acoiridd, 
unce rem. in, 336 + 

Where the eſtate which wrought the Aönbn bier is de 
feuted by entry for condition broken, &e. the diſconti- 
nuance itſelf is avoided, 336 b + * 

Where and by what means an eſtate tail may be diſcontinued 

by im that was never ſeiſed of the ſame eſtate, and 
where, and by what not, 338 b q, 339 a, b, 340 a, 
47 Tx b 

Wt ere the eſcheat of a resten in the life of tenant in tail 
"not executed in his grantee, ſhall work no diſcontinuance 
to the iſſue, 340 b 

Where the alienation of a parſon, prebend, &c. ſhall be no 
wo n to the ſucceſſor, 341 a f, b * 


Diſparagement in Marriage. See Marriage 
Wardſhip. oo 


The etymology of the word (diſparagement) 80 a * 

The ſeveral kinds of diſparag ments in marriage, and what 
mall be ſaid a x difparagement, and what not, 80 a d, b . 
$2a+ 


| The penalty incurred by the 22 for ſuch diſparagement, 


80 b * 

Where 2 iſparagement by one jointenant ſhall be a forfei- 
ture of the wardſhip as to both, 80 b q 

Upon diſparagement to the heir who thall enter and ouſt the 
guardian, and who not, 81 a + 

Where the h it after diſparagement ſhall be in ward again, 
and where uot, 80 þ 


| Dificiſce, Diſſeiſor. 
What he may and what he may not do before re-entry, 


256 a * 


Dako who, 461 a+ 


Diffeiſin. See Abatement, Aſſiſe, Coverture, 


Continual Claim, Jointenants, Judgment, 
Tenant at Sufferance, 


The definition of a diſſeiſin, and the fignification of the 
word, 153 b, 1812 1 

What ſhall be ſaid a u of a rent- ſeck to have an aſſiſe, 
and what not, 153 a, b *, 161 b * © 

ma ſhall be faid a difſeifin of a rent-ſervice, and what not, 


what th b, 161 a, b 
ſhall be ſaid a diſſeiſin of a rent · charge, 16 b + © 
Where a man ſhall have ſeveral aſſiſe, for one diſſeiſin of one 
d the ſame rent, 163 b Y 
Where ana ſe lieth 1662 a, coadjutor, or counſellor: to a 
ifleiſin, notwithſtanding the death of the tenant, 18 bꝗ 
Where the agrecment of im in the reverſioa to a diſſeiſin 
of "he tenant for life to his ute, ſhail make him a difle ſor 
in fee, 108 b 
Whexe à difleifin of the tenant in a 2 by the deman- 
1 to the uſe of others, ſhall not abate the writ, 108 b g 
ere the entry of a man into lands of his own wrong ſhall 
* difleifin, notwithſtanding his claim to hold at the will 
the tenant, 27 a F 
Where. a. particular tenant holding over his eſtate ſhall be 
meta a difleiſor, abator, &c, and where a tenant at ſut- 
ferarce, 271 a f ® 
Where he in the remainder for life diſſeiſes the particular te- 
nant, by the death of the tenant the difleifin ſhall be 


rged, 2760a * 
Where the confeſſion of a diſſeiſin ſhall be prejudicial to the 
tenant in a real action, and where not, 287 a * 
Where the payment of rents or ſervices to a ſtranger by the 
85 ſhall be a ein to the lord, and where not but at 
wel election, 3 a and b, 324 a and b 
at acts by a fleiſfor fl-all be good to bind the diſſeiſee, 
and what not, 35 a „ 357 b . 58 b 
Where tenant for years, guardian, tenant by eleg't, &c, by 
their feoffment thall be diſſeiſors, 3 30 b *, 307 a, b 


Diſtreſs. See Attornment, Reſcous, Stat. 2. . 
1 & M. 32. H. S. c. 37. e 


The nn of the word, 96 a + 
Of what ray a diſtreſs may be taken, and of what not, 
47 u H, b 
How the did _ ought to be demeaned, 47 b + 
What ſhall be ſaid a ſufficient pound to impound a diſtreſs, 
and what not, 7:4. 


Where'a diſtreſs | in the right fltall be good, and where not, 5 


1434 


Diſtreſe 1 inc! dent. to gi fene 70 no x 
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For whil hes a ca 74 BF diu, and 155 


15 to 9189157 1 AVE 
wins " 25 fo 92 31 Act kot 4 Kent heck, 153 a. 10 % 
wo the lord may, diſtraig, the EAR of. his tenant our. l 
his fee, and where not, 16 AT Aut 
Where the owner may make re * fcous, ih a diſtreſs taken bo 
damage: feaſanit out of t o Which, &c. 10% 
How to be kept, 307 a 1 J. pan 
Wuen, and in what manner to be ſold, 3 | 7 
If taken where no rent due, how to be Fabi Fry 397 4 9 
Why the utenſils of a trade may not be diſtrained, we 4 * 
For damage · feaſant, where it muſt be taken, 161 2? 


174 


Divorce. See Baſtard, Dower, ORE AT 


The derivation of the word, 235 a+ OO, 
The ſeveral kinds of divorces, bias 5 4 
A vinculo matrimonti, what, 32 a, 355. Fd 6 {21191 


A menſa et thorn, what, 32a q g ee. 5 , 2 
Its ſeveral kinds and nature, 396 Ye” SH ng Hts 6 77 
8 111 $33 V9 
* 10 ,;95O6EVITAOI 
Donatives. U 1059UDS!0hU! 38 7 
How they are made, 344 a f bas Aud 2 07 Sl ah 
| RE 
Double Plea, See Plea. a 91s ms hs 


Where and why ſuch plea not allowable in law by o one te⸗ 
nant and defendant, 404 à J, 404 œũ½ẽ&— ö 

Where in pleas dilatory, duplicity of matter may. br uſed ; 1 
ſecus in pleas peremptory and perpetual, 304 a * | 

By what means a man having divers dittin® matters in 07 
cuſe or bar of an oY may take #Haiage of chem an, | 


394aq ; | Safer 0 ol 15 hos ( 
111.1 pact ith Fg It). #431568 10 1 761 
Dower. See Ag nice, ATFOrNeNLs 
Curteſy, Jointute. Waſte, menen ad Hf 
The definition and; dexinagiow: of homo 45 5b q ms i'm 
The divers kinds of dowers, 33 be, 30 b G © 
The deſcription of dower at the, daumen lar, 50 b. 
33a *, 33d * 
W bat things requiſite to the conſummation of dower, 31 4 1 


a Til 


The wife of what -rſon ſhall have, x alas of the lands of 


her huſband, and of what not, 30 b ,, 3 a ++ - 5127) // 
The privileges Incident to dower, 3a? „ 2150 
Of what inheritances the wife ſhall have dower, and: of Nhat 
not, and in what manner they ſhall be atbgnc& unto her, 
30 bf *, 32at®*, 37 b $9, 164 b“, 165 a 1. Dre 
N * the law made this proviſion for-the watey For þ$ 575i 14 
Why dower may be ad offium eceleflery not ad. glu ae, 
4a * 
Of what caſtle or manſi hooks the wife hall be: endcteed, 
and of what not, zo b*, 36 b, 31 be, 165 4 N 
Of what ſeifin of her huſband. the wiie ſhall be endowed, 
31 a J, 226b*, 258 b 
Where the wife ſhall not be endowed of the ſeiſin of her 
huſband had by intruſion upon the king“ s Feſteſous, 
30 b 
Dos de * where it ſhall be, and where not, 31 a 9g. b +, 
40 b 
Where . wife ſhall: be endowed of an eſtate of her huſ- gi 
band determined, 31 * Q-.,n0116310 
Where the wife ſhall not be endow * upon a remitter or al- 
te ration of the eſtate to the heir, 31 b 92 1 
Where the wife ſhall not be endowed, albeit, the; iſue eie 
pollibility may inherit, er 2 converſo, 3 ll 40 bT 
W here the wife being an alien or Jew ſhall be eadowed, and 
where not, 31 bq 
Where the wife ſhall have dower of a thin on, or 
extinct, and where nor, 32 a * 
Where the wite ſhall be Cowl according t5 che f Im 
ment or decay of the value of her huſband's eltare Res, 
his death, and where not, 42a * (| | 
Where the wife divorced ſhall have dower, and Where not 
and why, 32 a J, 33bt 
Where the wife ſhall loſe her dower * clopement, "0% 
where not, 32a | 
Where the wite ſhall be doi] in Hawn by metes and 
bounds, and where not, 32 b f 
Where a charge ſhall be good againſt the wife made aſter her 
title to dower, and where not, 32 b 174.4 
Where the wife ſhall lose her 40327 by the 2825 4 = 
huſband, and Where dere, 31 a: 837 A t. 4 an , 
392 b 
white the wife ſhall recover darüges ! in a writ of dower, 
and where not, 32 b j 
What ſhall be ſaid a good plea in dower to bar the wife of 
Wr 33 27 E 
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ſes the dower of the wife ſhall be ſaid a con- 


To what pu | 
Layapes of, the Flee, pp poſieſSon of her buſband, and 
to what not, 2 1 „ 444 

Of what ide W bock . 

, en My. 4 139959 0 0 _ . * 

7 4 ſhall be faid a od marriage. as to dower, and what 


* „ 


do have dower, 33 a“ , 


not, 33 a0 q, bf. . a 

here t N Aladin of the wife during coverture, being 
moved before the death of her huſband, ſhe ſhall be en- 

Swe from the firſt ſeiſin of her huſband, and where 


2: Heese 1 
Where . LY ſhall have dower which cannot have an ap- 
of the death of her huſband, & # conwer/o, 33 b + 
Upon what death of the huſband the wife ſhall be en owed, 
and upon what not, 83.b „„ 133 b | 
Where by cuſtom the wife ſhall be en owed of the whole, 
"and where of the moiety, and where but of the fourth of 
the huſband's eſtate, and in what place ſuch cuſtom is 
pleadable, 33 bY, 110 b. 11a + 
The deſeription of dower ad oftium cceleſiæ, 34 a + 
Where ſuc Wer ſhall be good without deed, 34 a C 
At what age the huſband may endow his wife ad KH ium ec- 
cler, 34 a*, 38 a ERA 
Such endowment not good by tenant in tail, 38 a + | 
Where the wife ſhall enter into her dower after the death of 
her huſband without aſſignment, and where not, 34 b 1“, 


aq * 
whar things are requiſite to aſſignment of dower, 34 b ©, 
a f OST |; | 
By 910 perſons ſuch aſſignment may be made, 34 b J, 


ca * 
Where aſſignment of dower by a diſſeiſor, &c. ſhall be good 
againſt the diſſeiſce, and where not, 35 a, 357 b4 
Where one tenant of the land ſhall take advantage of an 
aſſigument of dower made by another tenant, and where 
riot, 36a f aþ 
Of what things aſſignment of dower may be made, 34 b J, 
T a2 «- 6» þ x , $43&:.+ 4 : : 
Where an aſſignment of dower ſhall work a degree to have a 
"writ of entry in the per, and where not, 239 a f | 
The deſcription of dower ex a/ſen/u patris, and of what te- 
nements ſuch endowment may be made, 35 a 
By what perſon ſuch endowment ſhall be good, and by what 
not, 35 b f, 37a * | 
At what age a mau may endow his wife ex afſerſu patris, 
35b*, 33a” 
Dower er offinſu matris,” fratris, &c. where good, and 
where not, 35 by 
Of. what part of the land dower ex aſenſu patris and ad 
oflium ei clſiæ may be made, 34 b 4, 30 4 f 
Where the wife may difagree to dower 4d :ftium ecclefice, or 


er afſenſu patris, und where agreement to one dower ſhall 
bar her of another, and where not, 36a f + 


What ſhall be faid a ſufficient act by the wife to determine 
her election to dower, and what not, 145 a J 
The deſcription of dower de la pluis beale, 38 a ( 
Where the wife ſhall retain for part, and recover againſt 
the guardian in. chivalry tur part, 429 a + 
Where a writ of dower lieth again the guardian, and 
where aging the heir, 38 b + 
What ſhall be a good plea by the guardian in bar of dower, 
and what not, 29 4 | 
What ſhall be the ſureſt proviſion for the wife for her 
dower, 34 b, 36 bY, 37a 
Where a protection may be caſt in a writ of dower, and 
where not, 131 a+ 
Why the law gives it to the wiſe, 496 b 
| 3 144 ol Dreauchs, 
Who are fo called, '5 b * 
! Dunum, Duna, Dun 
What they are, 4 b 1 | | 


Dum fuit infra Aitatem. See Entry, Infant, 
Jointenant. 
Where, and by whom ſuch writ lieth, 247 b g 
Where baron and feme infants join in a feoffment by inden- 
ture, the feme after the death of her huſband may have 


a dum fuit infra atatem ; ſecus where herſelf w 
age at the time of the feoffment, 337 a * was of full 


Where an infant tenant pur auter vie makes a feoffment, and 
25 que wie dies, dum fuit infra ætatem lieth not, 
k 


Where upon a feoffinent by two jointenants within age, 4 
dum fuit infra ælatem lieth by them ſeverally, 337 a 
Where two jointenants, one within age. and the other of 
full age, make a feoffinent, the infunt ſurviving ſhall have 
a dum ſuit Wa, Sc. but for a moiety, 337 1 
Dum non Compos Mentis. See Attorn ment, 
Doo nd r 
The ſeveral forts of :non-compo; mentis, 247 a + 


TA B24: 

4 s 5 . 1 14 ; 

By what means a ſeoffment or other eſtate made 
compos,mentis may be avoided during his life, and by what 


E. 
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by a non 


- not, 247 4 J, b+ | | 

Where a fine 3" aha by a non compos mentis ſhall bar his 
heir, 247 a | | 

Where a non compos mentis may be a purchaſor, 2 b J | 

By what perſon a writ of non compes mentis lieth, and by 
what not, 247 b = | 

Where the act or wrong of a sen compos mentis ſhall be 
imputed to him, and where not, 247 bf « 


Eire, 


The ſignification of the word, 293 4 N F 
The authority and manner of proceeding of the juſtices in 
eire anciently, 293 bt ö * 


. 


See Annuity, Avowry, Dower, 


Election. 
| Warranty, 
Where a man having ſeveral remedies for one thing, the 
election of one remedy ſhall conclude him as to the 
other, and where not, 146a f 
Where an election i given to ſeveral perſons, the election 
of which of them ſhall ſtand, 245 a + | 
Where of two ſeveral things who ſhall have the election, 


14g a en ; 
Where ſuch election ought to be in the life of the parties, 
and where not, 145 a + PIE 
Where a man by his act and wrong ſhall loſe his election, 
145 a * 
Where the privilege of election ſhall deſcend, or is tranſ- 


ferable over, and where not, 46 b +, 166 b 4 , 
186 b ts - 


Where it ſhall be in the election of the tenant to vouch, 
&c, by reaſon of a warranty in deed, or in law, 384 b 
Where the lord may elect to have the wardſhip of the heir 
of his tenant, or take himſelf to his ſeigniory, 83 b 


Elegit. See Execution, Stat. Weſt. 2. cap. 18. 
Such writ, whence fo called, and where it lieth, 289 b + 


What things the ſheriff may deliver in execution upon 
ſuch writ, and what not, 289 b + f 


See Dower. 
What elopement is, 32a f, b + 


Elopement, 


Emblements. 


Where aleſſee at will ſhall hare the emblements after his 
eſtate determined, and where not, 55a J, b u 

Where a tenant for life, or his executors, ſhall have the 
2 after his cſtate ended, and where not, 
5517 * 

Where the leſſee for years of a tenant for life ſhall have 
the corn after the death of his leffor, 55 b + 

Where the huſband ſows the land of his wife, his executors 
ſhall have the corn, 55 b * 

Where the huſband jointenant with his wife ſows the 
ground, the wife ſurviving ſhall have the corn, 7374. 

Where lands deſcend to a daughter who ſows the ground, 
the ſon born after ſhall not have the corn, 2314. 

Where the eſtare of the tenant is defeated by a' right pa- 
ramont, forfeiture, condition, &c. the tenant ſhall not 
have the corn, 7614. 

Where the diſſeiſee by his regreſs ſhall have the emblements 
ſevered before the entry, 167. 

Where tenant by ſtatute-merchant ſows the land, and af- 
ter is ſatisfied by a caſual profit, he ſhall have the em- 
blements, ibid. DELL.” 


The remedy which the tenant hath to come by the cora 
after his eſtate ended, 56a f | 


Embracery, 
The fignification of the word, 369 a + 


Entry, and Entry congeable. See Abeiance, 
Baſtard, Condition, Continual Claim, De- 


prees » Diſcontinuance, Dum fuit infra Aitetem, 
rechold, Jointenants, Statute of Marlbridve, 
Surrender. F 


A - 


The divers writs of entty, 799 a * rt. 


The ſeveral writs of ent difſei WRT us 
liothy 098 but po ee et oe od Rey FR peri 
Where an entry generally lato one acre ſhat! be ſaid an 
entry into others, and Where an entry into part Mali be 
an 


7 * q f\ 


| £ 
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. wy lutes the whats and Wiele not, 4 c 05 b i, 
52 


Where hy entry of one N 2 ſhall be accounted in law 
the engry of both, and where not, 243 b, 373 b g, 


lte td che entry of a Agger to the uſe of him that hath 
right or titie of ent ſhall veſt the eſtate in him before 
agreement, and where not, 245 à F, 2 268 a + 

What act upon the land by him that hath a right of entry 
=_ amount to an * and what not, 49 b J, 245 b, 
368 a » 

Where an entry into one acre in the name of other acres in 
the ſame county ſhall” be ſufficient for both, and where 
net, 252 b rer tot. pag. 
hy anciently a long poſſeffion, and why at this day adif- 
1 take aw ay the eatry of him that right hath, 

* 

The Aken of what inheritances ſb4ll toll an entry, and of 

what not, 237 b 


q 
The diicent of what citate ſhall coll an entry, and of what 
not, 239 a 


a 
Where 77 dying feiſed of a ſeiſin in law ſhall toll an entry, 


239 

Where 12 dying ſeiſed of a reverſion or rentalnder ſhall toll 
an entry, and where not, 239 b 

Where the difleifor makes a leaſe for his own life, and dieth, 
this diſcent ſhall not toll the entry of a diſſciſee, 239 b“ 

Where a collateral diſcent ſhall toll an entry, as well as a 
lineal, 239 b 

Where a diſcent after a recovery and before execution, mall 
th away the entry of the recoveror, and where not, 
2 

Where Ro licene caſt, the difſeiſee being in priſon, ſhall not 
toll his entry; /ectts of a perſon recluſe, or where the 

diſſeiſin was before impriſonment, 258 b *, 259 u per 

fot, pag. 

Where adiſcent caſt the difſeiſce being beyond ſea ſhall not 
toll his entry, 260a ©, b f, 261 a, 262 b f 

Where a diſcent caſt in time of vacation of an abbathy or 
other ſole corporation ſhall not toll the entry of the ſuc- 
ceſſor, 263 b, 264 a + © 

Where a dale of entry ſhall not be tolled by a diſcent, 
240 a * J, b4* 

Where the entry of the diſſeiſee ſhall be congeable upon the 
lord by eſcheat, and where not, 240 a f 

Where upon the diſcent- the heir is remitted to another 
eſtate than his anceſtor died ſeiſed of, the entry of the 
diſſeiſee is congeable, 238 b + 

Where a diſſeiſor made a gift in tail, and after divers dif- 
cents the iſſue in tail dies without iſſue, the entry of the 
diſſeiſee ſhall be congeable upon him in the reverſion or 
remainder, 238 b 4, 240 a * 

Where the entry of the Hiflviſer ſhall be congeable upon the, 
_ difleifor notwithſtanding divers mean diſcents, or a pur- 
- Chaſe of the freehold from his father, upon whom the 
land deſcended, 2385 b *, 242 a +,.248a( 

Where an infant, le ce for life of a Mgeitor,! is diſſeiſed, and 
a diſcent caſt, the entry of the diſſeiſee ſhall be congeabic 
upon the infant after his re-entry, 238 b“, 248 a 

Where the entry of a.patentce of the king, or a deviſee of 
lands, ſhall be congeable notwithſtanding a diſcent caſt 
upon an intruſion, 111a J, 240 b“ 

Where the entry of the diſleiſee ſhall be congeable _ 
the wife of the diſſeiſor after endowment, notwithſtanding 
the diſcent, 240 b J, 241 a + 

Where upon the abatement of the diſſeiſee the wife of the 
diſſeiſor recovers in dower, the entry of the diſſeiſee 
after ſhall not be congeable ; /zcus if he had aſſigued her 
dower in pais, 241 2 

Where the entry of the diſſeiſee upon tenant for life, ſhall 
diveſt the reverſion ſettled in the king, 241 4 J 

Where a-diſcent mediate to the dying ſeiſed of the anceſtor 
ſhall not ouſt the diſſeiſee of his entry, 241 b + * 

Where a diſcent caſt upon the difleifin or abatement of the 
younger brother, ſhall toll the entry of the eldeſt, and 
where not, 242 a , b, 243a 1 

Where a diſeent caſt upon the abatement of one parcener, 
ſhall toll the entry of her fiſter as to her moiety, and 

where not, 243 a FH, bx“ 

Where a man dies ſeiſed, his wife enſeint, a diſcent caſt upon 
the abatement of a ſtranger ſhall toll the entry of the 
iſſue born after, 245b q | 

Where a difcent ſhall take away the entry of an infant that 
right hath, and where not, 245 b J, 2462 * 

Where « diſcent eaſt during the c.verture all toll the entry 

.of the fene, sod where not, 246 a* J, by, 3853 bY 

Where the entry of the heir of a non compos mentis ſhall be 
congeable, notwithſtanding a diſcent or alicnation } in the 
life of gre 247 2 * 80 * = ws 

caſes the entry of t eir con 4 

bo rhe entry of his anceſtor was not# 249 4 f, 72 

che entry of an x dag aſter bis fut age fhall- den don · 
" polls pe alienee, aq8 £19090 098 5 
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Wikirs's an fink Eder n 6 dees, it 14 iS wy We, 
he e: ery of of Ng Jilleiſee thatt be * congeable upon the Ty 
ant, 24 


Where a diſceat by reaſon of | profe on in religion Mall not 
toll the entty 7 the diflciſee me b 


Where a diſcear fall not toll the entry of a leſſes for year, 


tenant by elegi'y &c. 24 

Where a ions in, time. 7 war hall, not toll an entry, 
749 aY, b 

Where a dy ing ſeiſed and a ſucceſſion ſhall not bu an entry. 


0 4 

Wit c 11 huſband wicthih age dif-ontinues' the land of t 

— the entry. 4 the feme after his 4 25 fliall'be don- 
cable upon the 11continu e, 336 b 

Where an Meant tenaht in Med, it in Bok fi of lis 
wife diſcontinues in tall, and dies, the entry of bis 

heir or feme thall be congeable upon he diſcontinute, 
337 a 

Where # infant tenant in tail makes a feoffment, and after 
is attainted, and dies, the entry of his iffyce is not M 
geable upon the feoffee, 337 a 

Waere two infants jointenants make a feöffment. the e entry - 
of the ſurvivor ſhall be congeable into the whole, 337 a 

Where the baron diſcontiuues the land of his feme for life 
by the ſurrender of the tenant, the entry of the heir A 


the feme :s congeable upon the baron in the lite of t naut 


for life, 388 a 1 

Wheie bafon and feme and a third perſon are Jointenatirs, . 
and the baron makes a feoffment. and dies, the entry. o of 
the third perſon ſurviving ſhall be congeable into the 
whole, and where but to a moiety, 327 Hf 

Where a difleifor makes a leſe for life, and Tevies a fine of 
the reverſion, and five years paſs, the ,entry of the ar 
ſeiſce is not congeable Us bon the tenant for life, 208 4 * 


Where upon nontenure pleaded, or diſcl.;mer in 3 1 1 


the entry of the iſſue in tail ſhall be N upon the 
tenant before judgment, 302 a YU. 

Where two jointenants, one within age, and. the other ot 
tull age be diſſciſed, and a diſcent caſt, and he of full a 


dies, the entry | of the other {hall be n to. *. | 


Whole, 304 bY. 


Chia Go ah - # Þ -w 


Error. See Releaſe. 


Where, and upon * 1 ſuch writ” lech, and. 
where, and upon what not, 168 a 1, 288 bf 


Where a releaſe in all actions ſhall be a good plea i in a writ of 
' error, and where not, 288 b 


Where after recovery in a real oc a Wied by the tes, 


- nant of all his right in the land Mall bar, him of a writ of 
error, 289 a 


F 
Where a recovery by default wink a man out of the dert 
in the king's ſervice ſhall not be avoided by error, 262 b ® 
This me ies on Judgments in courts of * N 
117 


On a recovery of a freehold, who may bring in, 264 b T 


Eſcheat. See Acceptance, Attainder, cotfüg. 
tion of Blood, Entry, keit. Reburter, 
Relation, Warranty 


p os 74 hp + 
The Ny mology and fignification of the. word, x 132 * 14. 
92 b 1 
How many ways an eſcheat may happen, . 13 A GJ. 92 b * 
Where upon the diſſolution of a corporation their lands hall 
revert to the donor, and ſhall not eſcheat, 13 b * 
Where the diſſeiſor makes a feoffment, or dies ſeiſed upon 


the death of the diſſciſee without heir, an eſcheat lieth 
not, 268 b + 


Where the father dieth, his ſon being uttainted of - treaſon, 
the lands of the father ſhall 1 Yi hs wk, not go to as 
king, 13421 | KA, Ty" 


Eſcheator, 


His office and ys « 1&9 * by 5 1 7 W 
Why ſo called, 92 b 7 
The number of them in ancient and modern dimes, „ thi, 


Eſcuage. See Debt. 


The etymology of the word, 68 b 7 >. 
The ſeveral kiuds of efcuage, 7 2 b 


For what tin- e ſuch tenaut {6 bond to avril 6 upon the being 
in his war::68b J, 69b q 


5 what the time of attendance ſhall be computed, 70a Cs 


Whets 2 the esst may performs 1 kis Aten dance by deputy, 
01 f. 8 þ 832} © 


Where attendance by tenatit peravail ſhall exculd all the 
ITE. 69 b J, 78 b 


Were 


47 


, 


AT IH AE 
pr phone man ved ts come 


EIFS; ed from R rformance of 
his (ner 17 5 118 Fen 

1 bag ved by 5 nt, mn For what 
if d when it | ed, 52aYJ, 

2 | Where ths rena pig 'the iy, his heir ſhall be ex- 


dof eſt 
«IK ths ed e Mer, by efcuage, ſhall have eſcuage 
of his own inferior 8 for their not attendance in 


the war, and where not, a J, b 
3 what . e ſl dall bu antes ſervice, and what 


ſoea 2 b 
4 Anif, 07 ieh mall be intended, 73 4 1. 
What 1 inddent ton tenure by efcuage, 73 4 
The remedy which lords have to come by their eſcuage, 
29 egi 
g How 11 be tried, whether the tenant was with the king 
15 $ war. or oh FS E 1 
all be ſaid a vo bo e royal, wherein ſuch tenant is 
F Boot 60 attend, . 1130 b® 
"= =D uncertain is night' s ſervice, 73a* 
7 nome certain is ſocage, ibid. 
= is a \ ſeryice, I not a tenure, 398 a C 


dale by 


anions 


' 7 2 | 

as by! 5 wings (1k 197 

den rade bus 4132 | Eſplees. 

An awrit of e 10 advowſon hall be lad in the incum - 
dent, 2 


Haim 10 
*; 


i +/+ --Eflvign;”" See Protection. 


I! . 
Grant, Heir, Jointenants, Leaſes, Tail. 

11 „ss 2d 

©, The fignification of the , 345 27 
n Studies wnde ditirar, ꝙ a * 
Where two ſeveral eſtates of the fame land may be fimul et 
2 femel in the ſame perſon, and how, and — they ſhall 
ebe _ "ati res 54 dY, 182 b, 1842 J, b 4, 


e the eſtate of a man for his own life ſhall be eſteemed 
TIT 1 for the life of another man, and where not, 
1 bY, 42a 7 
* Where ſeveral freeholds may be-derived out of an eſtate for 
lite, and where not, 42 a F 
here a man ſhall have an eſtate for life determinable at 
will, 42 a 
Where . incertain intereſt in lands hall be deemed in law 
an eſtate for life, and where but at will, 42 a * 
Where tenant for life having a fee expectant upon a re- 
mainder in tail, grants „ both eſtates 
-ſhall'paſs, 345 1 
What can ſupport another, and what not, 
* ＋ greater ſhall drown the leſs, 1 


| Ele Fs auter vie deviſable, 396 b 


Eſtoppel. See Verdict. 


The ſignification and derivation of the word, 1 a + 

The ſeveral kinds of eſto ppels, and by what matter or act 
an eſtoppel may be wrought, and by what not, 352 a * 

Where eſtoppels ought to 12 to bind York par- 


ties, 352 2 J 

Where every eſtoppel ought to be preciſely affirmative and 
certain to every intent, 303 a 5 352 bf 

e nor atetiat ſhall be no 


"Were matter neither traverſab 
Where acceptance before title accrued ſhall work no eſtop- 


"£012 


oem 28 a 7, 


bags 2 


eſtoppel, 352 bf 
l, ibid, 


whin an e 11 againſt an eſtoppel ſhall put the matter at 
r 2 
Wee age ſhall not be eſtopped to take ad van- 


tage of a truth apparent in the record, 352 b * 
Where the acee 1 N of an eſtate by the huſband to him and 
**" his Wife ſhal 


Whar p. perſons ſhall be bound and take advantage of eſtoppels, 
and what not, * Rat b t 
Of what eſtop at go to the perſon a ſtranger ſhall take 
benefit, an of — pcs 128 bf, 352 b* 
Where an eſtoppe hot the Le of the We ſhall not bind 
* heir claiming £ father, 365 b * | 
Where an eſto ppent woche ſon deſcending mediately upon his 
father, hal him, and where not, 12 a + 
| Where a deed enced d al be an eſtoppel, and where not, 
N 47 b Ae da 
ts a leaſe of his own land] by ipden- 
e eſtoppel ſhall be ſaid to continue, 


ture, bew! l3og 1 
:.1747Þ4 


has See, Deviſe, Fee Simple, Frechold, 


eſtop him to alledge a remitter to the wife, 


TP 44H Ts, 


| Where in a #uper obilt the detendegt claims by purebhaſe, the 


plaintiff _— 25 by moridanceflor ugainſt her for the 
whole, 146 b , 


| A concluſion, w i, 0 whence derived, zy * 4,de 7 


To whom eſtoppels extend, 30 


3 1. 
Where a thing alledged by * 2 Tuppoſal i in account is an 
eſtoppe!, and where not, 3622 


Who may take advantage of e $, 202 2 
Why alowed, 402 4 1 re 35 * 


Eſtovers. ans -- 


The derivation of the word, 41 ba 


What Eſtovers of common right en to nan for 
life, years, &c. ibid. 


2 
Etymologies. 


The uſe and benefit . 68 b *, 86 a t i a + 
106 b 4, 109 a J. 137 at, ! 77 4 +, & e. 


Evidence. See Pleading, Trial, ves. 


The derivation of the word, 283 a 2 


q | 
The extent of the word, aud what matters, ſhall 7 100 
good evidence to an enqueſt, 2. | 


Where a thing done beyond the ſeas may, be a evi- 
dence, 261 b * 


Examples. 


Iluffrant, nen reforingunt legem, 24 a 7 | 


Exception. 


How it differs from a reſervation, 47 2 + ® Ty 


Exchange, See Eier | 


The deſcription of an exchange, 


Of * 8 exchange may Pay 4 and of what not, 

whe tings requiſite to the perfection of an exchange, 
I 

Where an exchange ſhall be good without deed, and, where 


not, 50 à J, b 
Where an exchange ſhall be good, Abele there be no 
tranſmutation of poſſeſſion, 50 b 


What equality ought to be obſerved i in exchanges, end 
What not, 51 a per tot. 


Where an exchange of *= with the. king ſhall be good, 
Where an AP by an infant ſhall be good, ad where 


1 10 
xchange im ies a warranty 174 4 », 84 b⸗ | 

" muſt ir eee, Ui of Kod u. pn, 
51 


Excommunication. | 


Excommunicatio, quid, & quotuplex, 133 b q 

The condition of a perſon excommunicated, 133 b* q 

What perſons are 4 iſabled thereby to bring an action, and 
what not, 1342 1 

Where an excommunication certified by a biſhop, ſhall not 
— the plaintiff in an action againſt the ſame biſhop, 

ibid. 

By whom ex communication ought to be certified, and what 
certificate ſhall be good, and What nor, 134 a s 

Where an what vey. by the pope, or other foreign 
nn ſhall not diſable the party, ibid. 


Execution. See bebt, Payment, Stat, of Atm 
Burnel, Weſt. 2. c. 45. 23 . 8. . 6. 
32 H. 8. c. 5. | 


The legal acception of the word, 1 31 29 5111 0 

Divers maxims in law concerning executions, 289 b N 

Where the demandant may enter, or diſtrain after r jodg- 
ment, and before execution, and where not, 

Where upon a judgment in debt the plaintiff ſhul ke have exc- 
cution ot the lands which the def ndant had at the time 
of the writ brought, and where not, 10 2  !\/ 

Where by diſcent of part of the lands in exceution to Nee 
conuſee, the whole execution ſnall be avoided, yo a 4 

Where tenant in tail recovers in value, und dies wi iſ- 


ſue before execution, execution ſhall be ſaed by him 
in the reverlion, 2822 


Where 


AT IHA E. 7 AA BLT E. 


L 


_ audita querela, 290 b * 

Where a-releaſe of all debts, duties, demands, executions, 
ſhall diſcharge an execution; ſecus of a releaſe of all ac- 
tions, 76a f, 289 a“, 291 a J. b* 

Where a releaſe of all ſuits ſhall bar an execution, and 
where not, 291 a ® 

Were an execution upon a recognizance may be defeated 

by a deed of defeaſance, 291 a f 
Where a man may have execution upon a recognizance 
the ah day, without ſtaying till all the days incurred, 
292 b | | 

Execution may be awarded. for the king without ſuit, by 
the cHurt or office, 291 a 

For a common perſon ſhall not be awarded without the par- 


ox prays it, 291a 9 

Is diſcharged by a relcaſe of a debt to the conuſee, 291 4a f 

Where none can be made till a ſcire facias is brought, 
254bq 


Executors. See Account, Aﬀets, Deviſe, - 
Obligation, Teſtamenr, 


Where à remainder for years limited to the executors of 
J. S. ſhall veſt preſently in 7.8. 54 b 

Where the executor ſhall have remedy for the arrearages 
of rent which the teſtator in his life could not, 146 
b 

Whete executors ſhall be bound by the obligation of their 
teſtator without naming, 209 a . | 

In what reſpects the executor ſhall be ſaid more to repre- 

ſent the perſon of the teſtator, than the heir the perſon 
of the anceſtor, 209 a J, b 

Where an executor ſhall be reputed in law an aſſignee, and 
where not, 210a * | 


Where an executor may releaſe an action before probate of 


the teſtament, 292 b + 

Where a man ſhall have an action of debt againſt his own 

| executors, 133 b “* 

Where the executors of a biſhop ſhall have a ward which 
fell in the life of a biſhop ; ſecus of a preſentation to a 

church which voided in his life, goa* J, 388 a * 

Where a church voided in the life of the teſtator, the exe- 

cutors ſhall preſent, and not the guardian in chivalry ; 
ſecus where the tenant of the king in capite dies, &c. 

88 a | 

Where an infant makes his debtor his executor, the debt 
is extinct, 264 b , 

Where a feme executrix takes the debtor to huſband, not- 
withſtanding the debt remains, 2614. | 

One may be an executor de /on /ort of a term, 401 a+ 


Expoſition of Words, Sce Advowſon, 
Confirmation, Grant, Words, 


Where the word (#7) ſhall be taken poſitively, and where 
by way of ſimilitude, 17 b“, 43 b * 

Where the word (or) ſhall be taken in the conjunctive, 
where ju the disjunctive, 99 b f, 383 a N 

Where the legal termination in (agium) in compoſition ſig- 
nifies ſervice or duty, 86 a 4, 109 a * 

The words (prochein amy) how taken in law, 88 a * 

many things the adjeCtive (7b) diſtinguiſheth in 
law, 944% | . 21 
The expoſition of the words (edi & concgſſi) in grants, 
orb 

Of the word (dimifi) zo i b ꝗ 

Of the word (velo) 301 b q 

Of the _ (cadem), and how it ſhall have relation, 20 b +, 

388 d | RTE E | 

* of che word (predict), and the force of its relation, 20 b + 

Ot the word (hereditament) 6a +, 16a * 9, 383 a J, b+ 

Of the words (proxima advocatio), 378 b, 379 a+ 

Of the words (/n, impeachment de waſt), 220 a + 

Of the words (demeſne land), 17a | 

Ot the words (à confedtiane), 40 bY 

Of the words (from henceforth), ibid. 


[ih 7 s 13 # - 


1 
NN 
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HA 


Of che words (from the date, or from the day of the date), The benefits Which accrue to laude 
6 eee 759 CRT 2.16847, 92 b- 7 N * 


ee l nulla cahnſbis contra 
wverba expreſſa fieri drbet, 1 2 1 ah tut tag 
Que dub inferubinry non ldi, 205.0 + 
E xpreſſio eorum q cite inſunt, hl peratur, 194 a * 
A disjundtive in the latter, end of 4 ſenjence digjoineth, 
whole, 225 a, ; | | 


l Bahnen, Nei a&Ww $7 0 & Ditt, es 
When the words of a deed, ot of the parties without deed, 


may have a double intendinęnt, one agreeable to law, the 
other againſt law, the inteadment that ſtandeth with law 


ſhall be always taken, 42 4 f, bf d aig 


de Addon Burnel, 23 H. g. r. C. 34 H.8.c.g. 
Stat. Merchant and Staplee. 


1 


. . * a 2 - N er \ 194 
F Ser Apportionment, Common, 
eriot, Meſnalty, Releaſe, Suſpentibn. 


The fignification and derivation of the word, 147 b“ 
Where by purchaſe of part of the land out of which, &c. the 
whole rent<harge thail be extinguiſhed, 147 b wy 
Where by diſcent of part of the tenancy to the lord, an en- 
tire rent-ſervice ſhall be extinct, and where not, 149 4 + 
Where by purchaſe of part of the IN the an 
entire rent. ſervice thal be extinct, and where not, 
140 a J. b+ | 
Where by the grant of the lord, of the ſervices of tisaenant 
by caſtleguard, the ſeigniory ſhall be extinct, 83 2 7 | 
Where and to what purpoſe an eſtate drowned or extinct 
ſhall be ſaid to have continuance, and where, and to what 
not, 185 a“, 338 b4 ® 5 | \ 
Where a grant of the ſervices or _—— tenant Sal! 
enure to him by way of extingu at, 30% 4 U 7. 
„else gemein. 80 
Where the remainder in fee of the tenancy eſcheats, the 
ſe:gniory, as to the whole, ſhall be extinct, 412 b 
Where a biſhop is ſeiſed of a rent, and the tertenant ipfeoffs 
him and his-fucceſfors, by the entry of the lord for mort- 
main the rent is not revived ; ſerus where: tenant for life 
grants a rent in fee, and infeoffs the grantee, upon whom 
the leſſor enters for a forfeiture, 338 b?⸗ - 2, 
Where the acceſſion of a freehold iz euter droir ſhall extin- 
guiſh a term which a man hath in his own right  /ecaz 
e converſo, 338 b | | "#7 1 
Where the releaſe of the lord of all bis right to the tenant, 
and a leſſee for years of the ſeigniory. ſhall eatinguith the 
ſeigniory and eſtate of the leſſee alſo; ſecu, of a releaſe 
to them and their heirs, 180 a * l 
Where a leaſe for years may ceaſe and revive again as to ſe- 
veral perſons, and Where not, 46 a N., br 
Where the re- en ry of the lefſee upon the feoſſee of his 
leflor, ſhall revive the rent — upon the leafe, 349 a * 
Where the grantee of a rent diſſeiſes the tertenant, the re- 
greis ot the tenant ſhall not revive the rent, i619; 


Extortion. See Stat. J. 1. c. 26. 
: s © 02. Yo 5 34m. THR 36H.) 


The derivation and ſeveral acceptions of the word, 368 b 
What ſhall be ſaid extortion in flieriffs or other officers, aud 
what nor, 368 b + * 


The odiouſneſs of the crime, 368 b? 


| Ey. 
What it is, 5b q 


Falſifying of Recoveries. S Covin, Forfeiture, 
* Recovery, Stat. of Gloucefter, cap. 11. 
21 H. 8. c. 15. inn. ita, 


The ſignification of the word (falfify), 104 þ + Rad 

What perſons may falſify a 1gcovery at the common lau, 

and what not, 146 a *, ob rf « . 

Where and by what matter the iſſue in tail may falſf - 
covery had againſt his anceſtor, and where and by zu 
not, 360 b J, 361 a+* | vo 


Fealty, See Acceptance, Allegiance, Seifin. 


The etymology of the word, 67 b 42 


The manner of doing fealty, 6b 1 
E between the fealey of & freeholder, and of a 
villein, 68 a f „„ 
What perſon and tenant ſhall do fealey, and what not, 


57 b J, 63 a 4. 93 bf 


How fealty diftereth from hamage, 68k per rot. . 


Where 


oy 
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T HM E 
Wenn, 4 micht dar. 4: : 
Where tenant by fealty ſhall ſwear to#do all ſervices due, 
when after — 2 no ſervice is due, 92 2 q 


To what tenures fealty is incident, and to w 
% 95 „ eee 
Fealty incident to attornment, 104 a f 
Inſeparably incident to every reverfion, 143 a þ 
Fee Simple. See Deviſe, Heirs. 
The Ggnification. and derivation of the word (fee), 1 b *, 
The ſeveral ſorts of fee fimples, 1b *, 9 29 ah: 
What words requiſite to the paſſing of a fee ſimple, 8 A 
How many ſeveral ways a fee ſimple may be purchaſed, 
1 ſs of ſuch eſtate, 18 a * | 
of ſuc | 
We bre be fimples may be of the ſame land at one time, 
e de tee 189g a * 
rally, what it intended, 
ry = one and the -heirs of his father, a good fee 
; b * 
eee and the courſe of its diſcent at the 
c | law, 19 A * R 1 ; | 
By the having of what True ſuch. condition ſaid to be per- 
 farmed,. f what not, 19 a 
— 4 the having of iſſue was a performance of 
the condit on, and to what not, 7b1id. 
W the ſons only, and where the daughters only were 
inheritable to ſuch eſtate, 19a (| | 
Where the alienation of the donee after iſſue was a bar to 
mis iſſue, or the donor, and where not, ibid. 
A grant to a man and 1 tenants of the manor of D. 
fee ſimple, 2 a D's: | 
A2 b the E of a barony to one, and his heirs lords 
of the manor of &. a good tee fimple qualified in the dig- 
"nity, ibid. 


not, 23 a, 


Fees, Ses Extortion, Office, Wager of Law. 


Where notwithſtanding the grantor te his officer, his fee 

$ 1 nd where not, 2 

Whats in an Sion by an Lan Kor his fees, the defen- 
dant ſhall not wage his law, 294 © q "ap IR 

Where the receiving greater or other fees than are preſcrib- 
ed by the ſtatutes, ſhall be extortion, and where not, 
1 | 


. 


Felony. See Attainder, Relation. 
| aification and extent of the word, 391 a * 

By * of all felonies, what crimes 2 and what 
at this day are pardoned, 391 4 

What not, 391 2 | ; 

The ferent orts and de of felony, and what forfeiture 
is incurred by each of them, bid. 

Where upon attainder of felony in an appeal, the defendant 
ſhall forfeit no lands but thoſe he had at time of the out- 
lawry ronounced ; /ecus in an indictment, 390 b * — 

The puniſhment of a felon implied in his judgment to be 

d, 392 b | 
wht keien may be a purchaſor, and to whoſe uſe, 2 b * 


Feoffment. See Confirmation, Condition, Deeds, 
_- © Livery of Seiſin, Plea, Surrender. 


h etymology and ſignification of the word, 9a 8 

* yeh airy of a feoftment, ibid. 49 b * 

What perion may make a feoffment, and what not, 42 b“ ©, 

Ara FE | 

By * delivery of the deed of feoffment, what eſtate paſſeth 
before livery of ſeifin,”56 b Fa ; 

Where the feoffment of a moiety or third part of a man's 
land ſhall be good without deed, 190 b * 

A feoffment of the moiety of a manor to have with an ad- 
vowſon appendant, not good without deed, 190 b . 

Where a leaſe and releaſe ſhall amount to a feoffinent, 

Where a ſeoffinent ſhall extinguiſh a condition or power of 
revocation, and where not, 237 a * 2 | 

| Where ceffuy que uſe and his feoffees after 1. E. 3. and before 

27. Eq Join in a feoffment, whoſe feoffment it ſhall be 
ſt oa b 93 a=» ts : : 

Where —.— for Me, and he in the reverſion or remainder 
in fee tail, or for life, join in a feoffment, how it ſhall be 
conſtrued, 302 b , : 

Tü ngtpe®s the wants rather than it all nor taks 

fe&, 217 b + 3 | x 
Wh it deſtroys all wrongful eſtates, 9 * 
By Leas 


- 
+» 44 


* . 


for yeart, how it operates, 330 b*,*367b* - 


Fine to — — ibid. 127 2 


T A B L . 


F erd wit. 
What it is, 7121 | | W 
Ferlingus. See Ferlingum Terra. 

99 5 


What Fe-lingus is, 


What paſſes by theſe words, ibid. «TH | : 


Fines to the King. Ses Alienation, Amereiament, 
| Copyhold. AKA «it; 
The ſeveral acceptions in law of the word (fine), 126 bd 


The difference between a fine an 


a ranſom, and where 1 
ſhall be ſaid all one, 127 a 1 * 


Fines of Land. See Continual Claim, Dum non 


Compos, Entry Congeable, Infant, Remittet, 
Stat. 4 H. 7. c. 24. | 


The deſcription of a fine, and whence fo called, 120 b G, 


121 a, 162a 


t time was allowed by the common law to make claim 
after a fine levied, and what at this day, 252 a4, 254b g, 


26, 373 | 3 | 
What 1 were barred by a ſine at the common law that 
could not make claim, and what perſons might make 
claim, and yet were not barred by ſuch fines, 252 b + * 
Where a fine levied by tenant in tail ſhall- be a bar to his 
iſſue, or them in the reverſion or remainder, and where 
not, 372 a J, b + 
Where a grant and render by fine to a ſtranger to the writ 
and conuſance, ſhall be good to paſs a voidable eſtate to 
him in pr. æſenti, 353 4 q ; 4 
Where a teme-covert ſhall be concluded by a fine, and where 
not, 46, 381, 382, 3:4b +* ol * 
Where fines working wrong to third perſons ought not to 
de accepted, 283 a + * | 
Fines for alienation taken away, 369 b g 


Firma. 


The etymology of the word, g a ® 
How called in ſeveral counties, 181d. 
Whar ſhall paſs by this name, 13%. 


Folkland. 
The meaning of the word, 58 a + | 


Forcible Entry. See Damages. 


Force, what and how taken in law, 161 b | 

Upon what ſtatute the. writ of forcible entry is grounded, 
and where it lieth, 257 b + a « 

Where divers perſons go to make a forcible entry, the vio- 
mens uſed by one ſhall make them all guilty of force, 
ibi * 4 4 

Where the maſter cometh with a greater number of ſervants 
than N attend bim, his entry ſhall be deemed for- 
cible, 257 b þ | ; 

What number of perſons may commit a force, 257 a « 

Where an act ſhall be ſaid in law to be done vi et armis, or 
forcibly, 162 a + 


Foreſt, Park, Chaſe, Warren. See Waſte. 


The deſcription of a foreſt, 231 a | | | 

The ſignification and derivation of the word (park), 233 a 

What beaſts n to the fore ſt, what to the chaſe 
w 


and park, a t beaſts and fowls to the warren, 


2 * * g | 
The difference between a chaſe and a foreſt, ibid. - 


What act by a keeper of a park ſhall be a forfeiture of his 
office, 233 b“ $208 | 


Forfeiture. See Attainder, Conditions, Copybhold, 
Corruption of Blood, Office, Premunire, _ 
Relation, Statute 14 El. c. 8. Surrender, 

A., Ao by forfer fu LC ORAL BI 

The ignification and defivation of the word, 59 4 4 27 

ow many ſeveral ways a particular tenant may, forfeit lu 
eſtate by engen wi what aft by bak Wa d ey 
forfcicure of his eſtate, and what not, 261 a J, b fer tor. 


_ 
** 
- 


Where 


\ 


* 


1 8 


+ 


Where the right of a particular eſtate may be for reited; 
and he that hath but a right ſhall take advantage of it, 
251 b f, 252a F 

Where by tie torfeiture of a leſſee for life, all mean charges 
and eſtates by him made, ſhall be avoided by the leflor, 
and where not, 233 b J, 2 

Where leſiee for lite forfeits phe eſtate by alienation, the 
torture ſhall continue notwithſtanding the determ na— 
tion of the eſtate by limitation, or entry for condition 
broken, 202 b“, 252 a a 

Where tenant for lite and he in the remainder for life hav- 
ing the tec expectant upon a remainder in tail join in a 
feottment, this ſhall be « forfeiture of both their eſtates 
to him in the remainder in tail, 302 b q 

Where a recovery, ſuffered by tenant for life, ſhould be 
a forfeiture of his eſtats ar the common law, and at this 
day, and where not, 3564 J, 362 a + * 

Where a llatute giveth a forfeiture generally againſt him 
that wrongeth the duty or intereſt of another, who ſhall 
have this forfeiture, 159 4“ 
guard:anſhip in ſocage or by nature, not forfeitable by 
outlawry or attainder, 84 b*, 88 b 

Where a man hanged by martial law ſhall not forfeit his 
land, 13a 


Forejudger. See Meſne, Stat. Ie. 2. cap. . 


The legal acception of the word, 100 b * 
Where and for what cauſe the tenant ſha!l forejudge his 
meine, and where, and for what not, 100a f, b + 
The form of the judgment in a forejudger, 100 a 9 
What perions thall be bound by a torejudger, and what 
not, 100 a V, b 
Where in a writ of meſne by two jointevants, ore is ſum- 
moned and ſevered, the other ſhall not forejudge the 
meſne, 100 a 1 
Where in a writ of meſne againſt two joint meſnes, one 
makes default, the tenant thall not forejudge the other, 


hor ferfen dont 1c Cefen< 0 


See Aﬀets, Copyhold, Fines, 
Tail, Warranty. 


I e 


Formedon, whenke ſo called, 326 b 
The ſeveral kinds of for medons, and where, and by whom 
each formedon heth, 320 b 
Where a formedon lieth of a copyhold, 60 a © 
Where the diſcontinuce of tenant in tail makes a leaſe for 
life, and grants the reverſion to the iſſue in tail, the 1flue 
is for ever barred of his formedon, 297 b * 


Frankalmoign. See Confirmation. 


The deſcription of a tenure by frankalmoign, 93 b 9 
b 
How duch tenure was created at firſt, and how it may be 
created at this day, 93 bY, 99 a * 
Where a gift in freealmoign ſhall be good without deed, and 
vhere not, 94 b“ 
Where the reſcrvation of a rent upon ſuch gift ſhall be veid, 


a + 
Wie ſervices ſuch tenant is bound to do, and what not; 
95aQq, bi 


What remedy the lord hath for ſuch ſervices, 95; b g, 


6 a 
Where the tenure in freealmoign ſhall continue, notwith- 
ſtanding the alteration of divine ſervices, and prayers, 
b * 
Where ſuch tenure cannot be of lands in ancient demeſne, 


97af 

Where ſuch tenant ſhall not be charged with a corody; 
ibid. 

Upon transferring the ſeigniory or tenancy in frankal- 
7 ved aa ſhall be due to the lord or grantce, 
8 a. 
what "AA Me the lord is bound to acquit his tenant in 
frankalmoign, and of what not, 99 b J, 100a * 

Where ſuch lord ſhall not diſclaim in a writ of meſne, 
102 a *, 306 b | 


See Conſanguinity, Degrees, 


The ſignification of the word, 21.b * | 

What things incident to an eſlate in frankmarriage, 
21ib+*, 219 b* - 

The differences between a donee in frankmarriage and in 
ſpecial tail, 21 b, 22a + 

Wiket ſervice due by ſuch donee to his donor, 24 a J; 


wes a rent ſay be ** in ene, 21 b * 


, 5 1 8 
: 


Frankmarriage. 


A B L E. 


The neceſſity of the wor 5 t6 the creation 
ot the Mete, 21 

How the degrees 1 in 1 dual be Amputel, 23 b 
Eri et. fu 

Where a 8 f in ü to the parties already Ar- 
ried ſhall be good, wh a? 

Where a remainder limifed von ſuch gift ſha 1 impeack 
the cſtare in frankm arriage, and where not, 21 b“ 

A deviſe of lands in frankmarriage void, 7014. 

A gift in liberum muritagium by reffuy que of before 
27 HH. 8. no trankmarriage, 1614. 

Where a reut reſerved upon a gift in frankmarriage ſliall not 
take et ect till the fourth degree pal, ibid, 


Fraſſetum. 
The meaning of it, 4 b 


Py 


Freebank. 
The meaning of the word, 110 b q 


Freehold: See Abeiance, Conditions, Ege! 


Jointenants. _ 

The ſignification of the word, and whente ſo called, 44 b * 

Where divers frecholds may be derived out of one, 
where not, 42 a+ 

Where an incertain intereſt in lands ſhall be deemed in 4 
a freehold, and where not, 42 a * 

Where a man may have a frechold i in his own right. and a” 
chattel in another's right fimul E& 442 bur not e cen 
verſo, 54 b J, 333 b 4 

Where the alteration of the freehold ſhatl be an a\teration 
of the reverſion, 191 b, 192 4 and b 

* the right of freehold ſhall drown in a chatte, 
266 a + 

The deſcription of a freehold in law, 265 b + 

Upon what conveyances the Ne fall be ſaid to have 
a freehold in law in him before entry, and upon what 
not, 266 b + - 


Where a ſtranger by the acknowledgment of the tenant K 


a precipe to be his villein ſhall be actually ſeiſed of the 
freehold and inheritance without entry, 266 b 

What actions are maintain: ble by and againſt him that * 
hath only a freehold in law, and what not, 358 a 4 


T 
Where a frechold in lands may be defeated, by a condition 
without entry or claim, and where not; 359 a + 
To what purpoſes tenants by ſtatute-merchant, git, ce 
are ſaid to have a treehold, and what wot, 43 b * 


Frith. | hee Yo 


| S A 
The meaning of it, 5 b N 5228 5g 
Fruſtrum Terræ. 


What it is, 5 b + 


Gavelkind. See Curteſy. 


Gavelkind, whence ſo ales, and where uch cuſtom 
uſed, 140 à J, Ls 

Where one brother dying Shan iſſue, all the brothers 
ſhall equally inherſ oy this cuſtom, as well as ſons, 
140 a N 

Where by ſuch cuſtom the wiſe hall have dower of the 
molety of her huſband's lands, iu. 

Where bs the ſame cuſtom the huſband ſhall be tenant by 
the curteſy without ifſue, 176. 

A preſcription iu this cuſtom is not good, 175 b 


Glebe. See Paſtor. | 
How it may be charged, 342 a f, 349 b * 
Glyn. 
What glynis, g b 
Grand Serjeanty. See Sctivanty; 
Grange, 


The 1 meaning of the word, 5A 1 
What paſles Nas wake, t 


T HH i 


Confirmatiqny Deed, Eſtates, flabendum, In- 

tention of the Parties, Name, Parſon, Pol- 

j bility, Rents. Pi rc 

MET 21 N ub 11 ron tet 5 20 

*e deſcription, of a grant, 172 a f 504 

1 — wy lie in grant, and what in livery, 

9 bf, 48a 1, 85 a, 332 4 5, 335 b 

What things are grantable over, and what not, 89 a f, 

4142 J, 232 b . 200 +. 

Where a thing in ſuſpenſe may be granted over, and where 

7 not, 314 4a i 12 , 

Where grants ſhall receive conſtruction according to the 
ſubſtance of the deed, and not according to grammatical 

ſenſe, 146 b * 1 5 

Where the conſtruction of grants ought to enſue the inten- 
tion of the parties, 313 a CJ, b F | ; 

Where the words of a grant ſhall be tranſpoſed in con- 
ſtruction contrary to their order, 217 b + ; 

Where a grant being impoſſible to take effect according to 
the letter, the law ſhall make ſuch conſtruction, as by 
poſſibility may take effect, 183 b + f 

Where a grant ſhall amount to a releaſe, confirmation, 
ſurrender, &c. and where not, 301 b“, 302 a 4, 3072 0, 

$33 SDt... \ AF 

IV here by the grant of a manor. without (cum pertinentiis,) 

a a thing regardant and appendant wall paſs, 307a + _ 

What ſhall paſs by the grant of the ſervices of tenant in tail, 
and whatnot, 150 b 1, 152 a* 3 

Where a grant of a corody to two men and their heirs ſhall 
amount in law to ſeveral grants, 189 a * 

Where two tenants in common join in the grant of a rent- 

charge, it mall enure as ſeveral grants, 197 a +, 

467 b b Fe 

Wbele by the grant of a reverſion, rents and ſervices ſhall 
paſs, 151 b Ars za. 317 4 *, 324 a J, bq 

By the grant of (hereditaments) what ſhall paſs, 6a f, 
16a*q, 383 à f. bf 

Where by the grant of land a reverſion ſhall paſs, 324 b q 

Where tenant in tail grants trum Hatun, what ſhall pals, 
33120 nnn 

A man grants proximam advocat. to one, and before the 
church void, grants proximan advocat. to another, the 
ſecond grant is void, 378 b i * 

A man grants 3 preſenistionem, and dies, his wife ſhall 
have the three, and the grantee the 4th, 379 2 + : 

A grant ſhall not enure contrary to the expreſs words of it, 


31324 2 
When it ſhall enure by way of extinguiſument, 307 b 7 
Grant of the king, how teſted, 7 paſſin. 


Grava. 
What grave is; 4 b U 


Guardian. See Admeaſurement, Dower, Marriage, 
Ex Socage, Wardſhip, Waſte, 


The ſeveral ſorts of guardian, 85 a + ME PT OY 
Whe ſhall be guardian of inheritances which he not in 
tenure during the minority of the heir, 87 b. : 
To what purpoſes the guardian ſhall be ſaid poſſeſſed of his 
ou before entry or ſeiſure, and to what not, 38a |, 
Gus tian in chivalry, why he hath the cuſtody of the infant 
heir's lands to his own uſe, 396 b | 
ow many kinds of guardians, 87 b * q 
en the father, and not the lord, ſhall be guardian, 
84 a *, 88 Him. 
Gvardian, how to be, and by whom deviſeable, 398 b +, 
399 f 


* * 


by will, power and duty, 398 b * ; 

— by tenure, what he might, and what he might 

not do, 75 b per totam, 79 paſſim. 

—— 73 ait What profit he had, 81 and 82 pam. 

Who flall be guardian in ſocage, and why, 87 and 88 
paſſim. | 

Guardian in ſocage, how long he ſhall be ſo, 87 and 89 paſſim. 

—— in ſocage, when, and in what männer he fhall ac- 
count, 89 paſſim. 

Guardianſlup of tenant by chivalry and tenant by ſocage, 
to whom they go on the guardian's death, go paſſin. 


G Urges. 


The meaning of it, 5 b + 
What paſſes by this name, id, 


$4 4 3s 457, Y 11. | 2 101 5 
+ 1  Habendum. See Deeds, 
The office and force of the babendum in a deed, 18 34 N 


AA A 1 


Where it ſhall be ſa d repugaaat. ia the grant of an eſtate 
tail, and where not, 20 a 7 | 
Where one named after the babendum ſhall take by the gift, 
and where not, 7 a+, 21a f, 26 be. 378 b 
Where the {everal limitat one in the habradum fhall deftr y 
the joint implication of the premiſſes, 183 b 4, 190 b + 
Where an babenuum may inlarge the premiſſes, but cannot 
abridge them, 299 a + 
It may icver à joint eſtate, 184 a * 


Haga: 
The meaning of it, 5 b“, 56 b 


Haugh and Hough. 
What they mean, ; b C 


Heir. See Annuity, Appeal, Attainder, Chat- 
tels, Corruption of Blood, Diſcent, Entry, 
Reſervation, Voucher, Warranty, Walle. 


The etymology and legal acceptation of the word (heit) 
7 b, 237 b a | 
What iffue and perſon may be an heir, and what not, 7 bY, 
8a+4 ; 

Heres apparent, quis, $a @ 

Heres — quis, 8 b 

Where and what chattels the heir ſhall have after the death 
of his anceſtor, and whar not, 8 a , 18 be, 185 b &- 

Where the word (heirs) ſhall be neceſſary to the creation of 
au eſtate of inheritaace, and where not, 8 b J, 9 by 
10 a f, 20 a F. 21 b f, 22 4, /a , 193 b 4, 

232 0 % 487 v 

Where the word heirs ſhall be good of it felf and where 
not without conjunction of the word (g) 8b * 

The extent and latitude of the word (heirs) 9 a * 

Heirs a good name of purchaſe, 26 b J 75 

Who ſhall be ſaid the next heir to take by purchaſe, and 
who to take by diſcent, 10 b * | 

Where the heir to take by purchaſe ought to be a compleat 
right heir in judgment ot law, 24 b d, 26 b J, 164a + 

Where the anceſtor may make his right heir a purchaſer, 
and where not, 22 b 

Where a remainder is limited to the right heirs of a parti - 
cular tenant, the fee ſimple ſhall be ſuid to veſt in him 
preſently, and where not, 22 b, 319 b 1 7, 376bQY 

Where the heir conveying by diſcent ought to make him- 

ſelf = to him which was laſt feifed, 11 bs, 15a +, 
239 

Where by the birth of an heir more near, the diſcent to 
another ſhall be defeared, 11 bY | 

Where the heir of the part of the father ſhall inherit before 
the heir of the part of the mother, & 2 coverſo, 12 à and b, 


$ID” 

Tus difbrenee between an heir in the civil law, and an heit 
at the common law, 237 b | 

Where the ſons of an alien born within the ligeance of the 
king ſhall not be heirs either to other. e ſame of 
the ſons of a perſon attainted ; /ecus if born before the 


attainder, 8 a * 
Where and what attainder fhall difabte the party attainted 


to inherit, or to have heir, and where, and what not, 
W. wa 2 


„ Where the heir ſhall not be bound by the obligation or ware 


ranty of his unceſtor without naming, 209 a J, 3$; be, 
384 b, 386 a + 

Where a man hind his heirs to warranty, or to pay a ſum of 
money without naming himſelf, ſuch lien ſhall be void, 


80 a + 
Where an action of debt ſhall Ve 'apainſt the ſpecial heir, 
without naming the heir at the common law; Hens of a 
voucher by reaſbn of a warranty, 456-b *, 380 b * 
A gift to a man, his hei.s and ſucceffors, how it ſhall enure, 


gat 
When the heir ſhall have an action for defacing his anceftar's 
monument, 18 b * | 2 


Heirloom, 


What heirloom is, 18 b * 
Canuvt bc deviſed, 183 bY 


Herbage, See Jointeuant. | 
What ſhall paſs by the grant of the herbage of land, a b . 3 


Where the owner's acceptance of a lenſe of the herhaye of 
his land by indenture {hall be ao eſtoppel as ty tas nd, 
Pernes ann eier * 
47 b | 2214487 
Where a reſerration of rent cut of the herbuge ot land 
thall be good, 142 4 
Here ſy. 


. en Cn 5 
4 * "PC 


— q 


S NW A 
N 0 $45 & 1 i Hereſy. Oe UM 
'A\taitider of it doth not forfeit land or corrupt the blood, 
$912 YE C7 EG re, 


S 3 


Heriot. See Extinguiſhment. 


. 


From what antiquity due to lords, . 
Where a deviſe by the tenant of all his goods ſhall not de- 
feat the lord of his heriot, 185 b 
here by purchaſe of part of the tenancy by the lord, a 
heriot ſhall be extinct, and where not, 149 b + 
Where a heriot {hall be paid betorea mortuary, 135 b f 


Hida Terre. 
What hida terre is, 69 4 * 
5 | | Hirſt and Hurſt, 
The Mes täng of them, 5 b N 
1901-2. wee and Helwus. 


What they mean, 5 a ® 


How called in the Saxon tongue, bs vl 
id. 


2 | Holt, 
The ſigniſication of it, 4 b C 
Homgge. See Fealty. 


The etymology of the word, 64 b * 

The e of homage, 65 b + 

The inanger of doing homage, 64. a C 

In what reſpect it is faid to be the moſt honourable and 
humble ſervice, 65 a F HERD, 

The league Between ſuch lord and tenant, 65 a, 100b V 

Wnerc in doing -homage,. homage dut to the king ought ro 

be excepted, and the penalty for omitting it, 64 b.+, 
5 4 f., br. * 

What perſon may do and take homage, 

6s b *, 60 b ©, 674 and b, 68 a f, 341 b 
he form of homage by an abbot, or other ecclefaftical 
perſon, 66 bY | | 

The form of. homage by huſband and wife jointly, 66 a * © 

Where and what corporation may do and take homage, and 

© where, and what not, 65 b F, 60 b N, 67 4 +, a41b+ 

Where the huſband ſhali do aud take homage alone, and 

where juintly with his wife, 390 a“, 07 a + * 

Where there are divers tenants of the ſame land, where all, 
and where but one thall do homage, 67 a J, b + 

Where ard why the tenant ſhall not be ſworn in doing ho- 

mage, 68 a + : | 

Where homage done to one joint lord ſhall excuſe againſt 

_ the other, by b * ; | 

The ben fic which accrues to lords by receiving homage, 

Where the tenant notwithftanding homage once done to the 
lord, ſhall be compelled to do homage again to his keiry 
and where not, 103 b * N 

Where the tenant, upon tranflation of the ſeigniory to an- 

other ſhall be compelled to do homage again, and where 
not, 104 a and b 

Where after refuſal the lord ſhall not diftrain his tenant for 
howapge until requeſt, 105 a | 

By what means fealty ſhall be ſeparated from homagr, and 
by what not, 150b C. 151 49 

The writ of bemagio captends, and where it lieth, 101 


and what not, 


Homage Aunceſtrel, See Attornment, Per quæ 
Seruitia, Recovery, Warranty, 


The deſcription of tenure by homage aunceſtrel, 100 b 
locd on the lord's Tide not always requiſite ro ſuch tenure, 
oo b J, 102 b * | 
Where ſuch tenure draweth to it warranty and acquittal, 
1014 *, 384 a N 
What hail be a hood eoun'erplea to a warranty by cauſe 
of homage auuceſtrel, 101 a2 | 
What lands the tenant ſhall recover in value upon ſuch war- 
_ ran'y, 102 a * 
The reciprocalty of reverence and protection between ſuch 
lord and tenant, 190 bY e 
Where ſuch tenan: ſhall be eompelled to attorn to the gran - 
tee of bis lord, and where not, 10a“ | 7 2 
Where the lord by homage aàunceſtrel way diſelaim in the 
ſeigniory, and where not, . 01 b, 102 a * | 


} 


The fignification of the words, 3 bf 


Tr A-Þ H. ET: 


Whore a man may hotd/by lines biinceffiel of is $ody 
Poe bat bot bete, ang b Wi amigo 
1 here ſuch t nure ſha remain notwithſlanding the altera- 
tion of the nar and ratdre of the corpofation, and 
where not, 102 b, ein 4 THLGOT 
Where an abbot, biſhop, &c. ſhall not diſclaim in a ſe'guiory 
dy homage aunceſtr#l,* fob, eee 22, 
Atrer alteration by'the tenant by homage abnceſtiel,” what 
ſervice ſhall be due to the lord, 102: 4 * 
What act by the tenant ſliall be an interruption of the pri- 
vity + tohwg him and his lord, and what mot, roz ® ©, 
202 30 li an 
Where ſuch tenure may belong to knight ſervice, 105 4 . 


* 
— 


Hope. 
Whatit is, 5b | 
Horngeld. 
The meaning of it, 187 + 


Hors de ſon Fe. 


Vhere ſuch plea ſhall be good by the tehant dpoH A d ftreſa 
and avowry hy a ſtranger Who claims the ſtizaibry, aud 
where not, 1b UM | 87 


Ho pital. 


The divers kinds of hoſpituls, u: aa 4 4 7 

What holpitals were given to the crown by the ſtatute of 
27. H. 8. 31. H. 8. 37. H. 8. and 1. Z. G. aud whit 
not, 342 4 * 1 - y 825 = a 1 


Hotchpor: ; * Fr 


* 


What it is, 176, 177, pa ſſim. 
Flow Md Hb 


n 4 
The meaning of jampas, g arg 


Ideot. See Condition, Dum non Com pos, Entty, 
| Heir, Mortgage. 


Who properly ſaid to be an"ideot, 247 a + 

Where an ideot thall be buund by a diſen-, 247 4 + 1 

By what means a fe ffnent, &c, by an ideòðt, May RT 
ed during his lite, and by whatnot, 240 fl. br 

Where a Ft anger may tender mogey il performance of 7 
condition to tave the cltate of an ideot* without his con- 
fear, 200 b f 8 

Where an ideot ought to ſue in proper perſon, and not by 
guardian or attorney, 135 b f Paine 145065 an 


Impriſonment. See Entry. 
Impriſonment a good cauſe to reverſe an outlawry, 297 b to 


2 
Wa it ſnall ſave a default, 259 b?» 3 
Where and how a man in _priloil may be proceeded again ſt 
by ſuits and proceſs of law, 260 4 * Oe tg Tune” 
How man in pifon onght to be ordered and ufed, 260 à * 
A prevedent where after judgment in an apptxt azainſk a 
woman, lier impiiſonmceut was reſited by reaſon of pteg- 
naney, 289 a | _- 1 $510 
A precedent where aftet judgment in a treſpaſs gray wes 
Sc. againſt an ialam, he was excuſtd of impclfenment 
by reaſon of his age, Id. | 1 177 


Incident. Ser Appendant. 
Incumbent. See Parſon, Qrart Ih-. 
The etxmslogf of the word, 119 b wŨ ! 


Indenture. 


What it is, and that it may be ia the firſt 6f third perſon, 
and torms of both; and that all the parts make but one 
ded. 229 and.230.,per tate Page....\.....,\g 

When it is an eſtoppel, bent nd, 45 4, 47 b 95 N 
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Indictment. See Appeal, Felony, Pleading. 


The fignification and derivation of the word, 126 b 

What certainty requiſite in an indiétient, 303 a * 

Where the ind; Qtment ſhall ſay ( feloniie), albeit the offence 
be no felony, 127 a * 


The difference between an appeal and an indictment, 126 b * 


Infant. See Accompt, Baſtardy, Coverture, 
Dower, Entiy, Exchange, Execution, Stat. 
of Merton, c. 5. Warranty, 


Where an infant may be a purchaſer, 2b f 

Where affignment of dower by the heir being an infant, 
ſhall be good, and where not, 35 a * | 

Where by cuſtom at ſixteen, he may make a leaſe, 45 b +. 

Where and for what things the deed or obligation of an in- 
fant ſhall bind him, and where and for what not, 171 bg, 

172 a* 

Where and within what time a fine levied by an infant may 
be avoided, and where it may be reverſed by his heir after 
his death, and where not, 131 a *, 380 b * 

Where the breach of a condition in law ſhall be a forfeiture 
of the office or eſtate of an infant, and where not, 233 b C 

Where laches in an infant ſhall be prejudicial to him, and 

| Where not, 246a +, b *, 580 P | 

Where a feme covert ſhall be prejudiced by laches, where 
an infant ſhall not, 146 b * 

Where and at what age the act or wrong of an infant in cri- 
minal matters ſhall be imputed to him, and where and at 
what not, 247 b 

Where a leaſe for years made by an infant ſhall be good, 
a08 a * 

Where the releaſe of a debt by an infant ſhall be good, and 
where not, 264 bq 

What things are avoidable by an infant after his full age, 
and what only during his nonage, 380 a *, b * 

Where an action of waſte or ceſſevit lieth againſt an infant, 
380 b J, 38a 7 | 

Whete an [fine ſhall be compelled to attorn in a quid jurts 
clamat, or per que ſervitia, 315 4 f 

An infant can contract only for neceſſaries, 35 b * 

Where an uſurpation upon an infant ſhall put him out of 
poſſeſſion of the advowſon, 344 b. 

By what acts an infant in wentre ſa mere ſhall be bound, and 
by what not, 1co bf, 244a*, 245; b 

An infant not capable of the ſtewardſhip of a court, 3 b * 

No! capable to perform grand ſerjeanty at the coronation, 
107 b TS; | 

Not capable to be of an enqueſt, 157a C, 172 b + 

Where an infant ſhall not be amerced for a nonſuit or de- 
fault, 127 at 

Where upon a judgment againſt him gud capiatur, he ſhall 
not be impriſoned, 289 aq 

Where an infant ſhall not be charged in an accompt, 171 bq 

Where an infant may do homage, but not fealty, 65 b * 

Where an infant ought to ſue by prochein amy, and defend 
by guardian, 1353 b 

Where a ſtranger, and where the ſpecial heir ſhall take ad- 
vantage of the infancy of his anceſt r. 336 b J. 337 bt» 

How they may ſuffer common recoveries, 402 a N 


Infranchiſement. See Manumiſſion. 


The deri vation and ſeveral acceptions of the word, 37 b + 


Inheritance, See Charge, Fee fimple, Heirs, 

The extent and ſignification of the word, and what ſhall 
paſs by the grant of inkeritances, 6 a +, 16a* J, 383 
aq; 

* vec ſorts * of inheritances, 1 b J, 9 a J, 49 a f, 
164 b“ 1 

Where a man may have an inheritance moveable in lands, 
and how ſuch inheritance may be aliened and charged, 
4a“, 48 b X 

Where an inheritance ſhall aſcend, and where not, r1 a * 

New inheritances rejected in law, iz a f, 27 a J, 337 
b J, 379 bt 

The ancient courſe of inheritances not alterable but by 
parliament, 27 a © 

Where a man fhall inherit, where he by whom he conveyeth 
cannot by poſſibility, & 2 converſo, 25a * N 

The blood only of the firſt purchaſer inheritable to lands, 
12 4 | 


Inrollments, See Deeds. 


Where inrollments ought always to be in parchment, 


2 1 i 


1 


Where an inrollment ſhall not be pleadable without ſhew- 
ing the original deed, 225 b“ | 


* 
* 


Inſtant. See Remainder. 


The definition of an inſtant, 185 b + Ferne 
Where the law alloweth priority of time in an inſtant, 
185 b 1 * | 


Where a fee ſhall be diveſted, and veſt in one perſon in an 
inſtant, 297 b q 


Inflitution. See Parſon, Plenarty, 


The meaning of the word inſtitution, 344 a} 


Intention of the Parties. See Grants, 

Where the conſtruction of acts ſhall enſue the intention of 
the parties, and where nor, 214 b. ö 

Where the intention of the parties ſhall operate in the raiſ- 
ing and direction of uſes, 49 a + 

Where the entry of him that right hath into land, ſhall be 
guided by his intent, 49 b ; 

Where a man hath two ways to paſs lands, and he intendeth 
to paſs them by one of the ways, yet it ſhall paſs by the 
other, and where not, 49 a | 


Intereſſe Termini. 


What it is, ,b f 
How it may or may not paſ-, 47 b +, 338 b 
To whom it ſhall go, 47 b * 

Is not loſt by the leffor's death, 51 b N 

Cannot be confirmed, 296 a * 

Cannot be enlarged by releaſe, 270 a ® 


Intereſt. 


The extent and fignification of the word, 34; b g 
What paſſeth by the grant of torum intereſſe, ibid. 


Intruſion. 


What properly ſaid to be an intruſion, and how it differeth 
frum abatement, diſſeiſin, &c. 277 a J, b + 


Jointenants. See Account, Attornment, Charge, 
Dum fuit infra Miatem, Election, Entry Con- 
geable, Judgment. Preſentation, Releaſe, 
Remitter, Reſervation, Stat. Weſt. 2. c. 23. 
and 32 H. 8. c. 32, Surrender, Waſte, War- 
ranty. 


Jointenants, whence ſo called, and how they differ from 
parceners, 180 b + 

What things way ſtand in jointure one with the other, and 
what not, 188 a per ot. pag. 192 b N, 

Where the parties ſhall be jointenants, notwithſtanding the 
ſeveral and indifferent limitations to each of them, 180 © + 

Where there may be a jointenancy albeit no ſurvirorthip, 
181 a J, b+ 

Where chatteis or debts in jointenancy ſhall ſurvive, and 
where not, 181 b J, 182a+*® : 

Where jointenants may be albeit the eſtates veſt in them at 
ſeveral times, and where not, 188 a _ | 

Where two may have joint eſtates for their lives, and ſeve- 
ral inheritances, or the inheritance to one of them, 182 
a H, b, 183a*, 184 af“, 189 b * 

To what purpoſes ſuch inheritance ſhall be ſaid to be exe- 
cuted in the life of the parties, and to what not, 182 b *, 
183 a , 184 a J, b | 

Where and by what acts an eſtate in jointure may be ſe- 
vered, and where and by what not, 182 a per tt. pag. 
183 a+, 190 4 q 

Where two may be jointenants of the freehold and fee ſim- 
ple, and tenants in common of an cftate-tail in the fame 
land, 183 b q | 

Where the jointenant ſurviving hall be liable to the 
charges of his companion, and where not, 184 b fer 
tot. pag. 188 af 

Whe e the charges of one jointenant, avoidable by his 
companion, ſhall be good againſt himiclt ſurewing, 
184 b* | | ; 

Where upon a recovery agtinſt one jointenant, execution 
ſhail he fued againſt his companion, 189 a 7 ; 

Where an eſtoppel to one jointenant {lull not bind his com- 
panivn ſurviving, thid. 1 

b Where 
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Wuere a deviſe by one jointenant ſhall be void againf his 

companion, 185 a J, bY _ F 

Where by the death of the wife jointenant with a ſtranger 
for years, the term ſhall ſurvive to the other jointenant, 
and not to the huſband, 185 b* 55 

Where a diſparagement of the heir by one jointenant ſhall 

be a forfeiture of the ward as to both, 80 b f, 

Where one jointenant of a ward ſhall be liable to the waſte 
done by his companion, 54 a + . 

Where an affignment of dower by one jointenant ſhall be 
good avainſt his companion, 35 a + 

Where upon grant of a rent to two, the election of one to 
have it as an annuity or rent ſhall bind his companion, 
1464 7 

Where a reſcous by one jointenant ſhall make his compa- 
nion a diſſeiſor, 161 b 7 ; 

Where each jointenant ſhall be ſaid to be ſeiſed per my & 
per tout, and to what purpoſes either hath right but to a 
m iety, 186 a + *, 350a 4 ; 

Where a leaſe for years by one jointenant for life or in fee, 
to begin after his death, ſhall be good aguainit the ſurvi- 
vor, and where not, 184 b J, 185 b 4, 180 a f, b + 

Where a grant of the herbage of veſture of the land by 
one jointenant ſhall bind the ſurvivor, 186 b 1 

Where a preſentation to a church by one juintenant ſhall 
not put his companion out of poſſeſſion, 186 b ?“ 

Where a partition between jointenant3 ſhall be good without 
decd, and where nt, 169 a ®, 187 a + * 

Where by partition betweenyointenants, a warranty ſhall be 
deftroyed, and where not, 187 a *® = 

AV here huſband and wite ſhall be jointenanrs, and where 
by enticrties, and where by moieties, 187 a J, b per 
tot. pag. 3 

Where baron and feme and a ſtranger are jointenanrs, the 
ſole alienation of the baron thall bar the ſtranger ſurviv- 
ing as to a moiety, and where not, 187 b J, 188 a +, 

327 b. 


Where one jointenant or parcener enters or recovers the 
whole eſtate being put to a right, the other ſhall enter 
and occupy with him, and where not, 188 a J, 304 
b * 

Where a leaſe of part of the term by one jointenant for 
years, ſhall be a ſeverance of the jointure as to the 
whole, 192 a ®, 199 a + : 

Where a ſeverance ot the jointure of the freehold ſhall be 
a ſeverance of the reverlion, 191 b, 192 a, b 

Where a reſervation of the reverſion to one jointenant by 
deed indented upon a leaſe by both ſhall not eſtop the 
other, 192 a 23 : 

Where a leaſe is made by two jointenants, the remainder 
in fee to one of them, this ſhall be a good remainder for 
a moiety, 192 b + 3 : 

Where one jointenant makes a leaſe for his own life, and 
dieth, no ſurvivor, gare, 193 a * 

Where the feoffinent of one jointenant to his companion and 
a ſtranger, ſhall be good only to the ſtranger, 335 a ® 
Where two infants jointenants make a feoffment, by the 
death of one his right ſhall ſurvive ; /e of a ſeoſfment 

by one ſolely, 337 aq, bt 

Where the father, jointenant with the ſon and a ſtranger, 
makes a feoffment of the whole with warranty, the ſtran- 
ger ſurviving ſhall avoid the whole, 367 a F 


Jointure, See Dower, Stat. 11 H. 7. cap. 20. 


What ſhall be a good jointure within the ſtatute of 27 H. g. 
and what not, 36 bt * 


Where the wife may waive her jointure, and where not, 


May be made determinable by the party's own act, 36* 


Treland. 


How, and when the laws of England were firſt eſtabliſhed 


in Ireland, and how afterwards confirmed, and by 
whom, 141 a J, bt* 


Iſſue. See Pleadings, Verdict. 


An iſſue, and the ſeveral kinds of iſſues, 126 a + 

Where an iſſue generally taken ſhall refer to the count, 
and not to the writ, 126 a * 

Iilue upon a negative pregnant not good, 126 a 

Where two aftirmatives ſhall make an iſſue, and where not, 

126 a * | 

Where an iſſue ſhall be good upon a matter affirmative and 
negative, albeit it be not in expreſs words, ibid. , 

The form of the entries of iſſues of the part of the plaintiff, 
and on the part of the defendant, bid. 

What pleas are iſſues themſelves, whereto the plaintiff 
or dctcndant cannot reply, 126 a * 


» 


r — 


36 b w; 


"Where modo & formd ſhall be of the ſubſtance of the i ue; 
and where but matter of form, 281 b per tot. pag. | 

Where the ſubſtance of the iſſue being found, the verd'& 
ſhall be ſufficient notwithſtanding omittion of circum- 
ſtances, 227a ©, 282 a + * 

Where the plea of the party amounts to a general iſſue, the 
general iſſue ſhall be entered, 303 b 

Iflue ſhall be joined on a traverie when well taken, 126 42 


Judgment, See Error, Partition. 


The ſignification and derivation of the word, 
168 a + 

The ſeveral ſorts of judgments, 71d. | 

Where ina real ation by one jointenant of parcener againſt 


another, judgment {hall not be given in ſeveralty, 167 
b, 18780 | 
In what actions judgment final ſhall be given, 294 b 
The form of the judgment, when it is for the tenant or de- 


tendant in plea in bar or to the writ, 363 a 7 


How and by what means every caſe judicially depend ng 
mall receive end, 71 b J. 72 2 + 


39a F, 


Jugum Terræ. 
What it is, 5a q 


Tuncaria, Foncaria. 


What it is, caT 
What paſſes by this name, 1014. 


See Parſon; 


Juror, Jury. See Challenge, Statute, Verdict; 
W. 2. c. 38. Artic. ſep. Chart. c. 9. 2. H. 68 


. . 


Juris ulrum. 


The properties of a juror, 155 a J, b 


. 8 - 


What perſon may be a juror, and what not, i 56 b J, 157 
a J. 172 b TI : 

How they ſnall be treated if they do not agree, 225 b“, 
got a” | ER 8 
Where a cory gue w/e ſhall be a ſufficient juror within the 

ſtat. of 2 H. 5. c. 3. 272 b + | 
Where tenant pur aut. vie, or the huſband :ſciſed in his 
wite's right, is returned on a jury after the death of the 
wife or ce/tuy que wie, they may be challenged; 78:4. 
Where a witneſs ſhall be had in equal reſpect with a juror, 
and where not, 6 a + * ; 


The jury muſt give a verdict though no evidence be given,; 
290 b * | 


Juſtices, 


By what names anciently called, 168 b * 
uſtices of aſſiſe, whence fo called, 203 a * 
heir office and juriſdiction, ibid. . | 
In what caſes anciently juſtices of „, privs might give 
judgment, and in what not, 263 a * 
he names of divers biſhops and clergymen that were au- 
ciently juſtices of the king's courts, 304 b + 


See Court, Eyre. 


King. See Prerogative. 


The etymology of the word (king), and how called in 
other languages, 65 b + 


The ſtyle of every king of England fince the Conqueſt, 


7a andh 


The ſeveral compellations of divers kings of England, 
q * 


— The ſeveral councils of the king, 1192 * 


The king may take a fee ſimple without the word (heirs, 
15 b N 

—— may reſerre rent out of incorporeal inheritances, 

47a 

— may licence to alien in mortmain, 

cannot be nonſuit, 139 b f 


300 4 f 


Knight. 


The derivation of the word, and how called in other lau- 
guages, 74 b 

The dignity of a knight, 107 b * 

What ſhall be faid a knights fee, or cenſus militaris, 69 
a T*, be 


Knights Service. See Guardian, Nartiage, 
Relief, Wardſhip. 


The deſoription of a knights ſervice, 74 b + 
2 By 


1 
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By what names ſuch ſervice is diſtinguiſhed in law, 74 bY, 
rae SR Bar t 

To what end this ſervice was created, 75 b f N 

The reſpect which the law hath to the ſupportation of this 
ſervice, 39 4 J, b : 

The privileges of tenants by knights ſervice, 75a. : 

Ar what age the tenant ſhall be intendable to perform this 

- ſervice, 74 b *, 755 bf. 78 b + : 

What things incident to this tenure, and from what anti- 

- quity, 76a f, bt, 305 b | 

For what cauſe the law give the ward and marriage of the 
heir of ſuch tenant to his lord, 7; b, 6a 

Where the tenure ceafing the ward{hip and all other inci- 
dents ſhall alſo ceaſe, 76a , b J, 248 a 

Where the fruits of knights ſervice being ſuſpended, the 

tenancy being in a corporation, ſhall be revived again 
in the hands of a natural perſon, 70 b“, 99a f 

Where a tenure may be knights ſervice and no eſcuage, 
82b 

Where Nia by caſtleguard ſha!l be knights ſervice, and 
where. not, 82 b J, 83 4 J, 87a NJ 

Where the tenure ſhall remain albeit the caſtle be ruined, 
83a*® 


Knol. 
What it is, 5 b 


Laches. See Baron and Feme, Coverture, 
Dum non fuit Compos, Entry Congeable, Ideor, 
Infant, Fines, Prerogative. 


The fignification of the word, 246 bf, 380 b 
Where laches ſhall be imputed to a man beyond ſea, and 
u Where not, 260 b * | 


Lagaman, 


What it is, 58 a f 


Lannemanni. 


The meaning of it, 5 a * 
Lapſe. See Quare impedit. 


Law. 


The ſeveral laws uſed within this kingdom, 11 bf * 
The diviſion of the law of Znglans, 110 b f, 115 b, 
44 2 * 

The ſeveral names whereby the common law of Englind 
is called, 142 a 

How the common law and the law of the crown differ, 
icb*q 

The law ſpiritual, what, 344 a C 

Intendment of law, what, 78 b + 

No proof to be admi:ted againſt the preſumption of law, 
525 4 f, bt 

What things the law moſt favoureth, 124 b q 

How the law reſpects the order of nature, 92 a +, 197 b + 

'The * rules and courſe of the law not to be innovated, 
282 b ® 

The commendaticn of the law of Fngland, 97 b q 

The delight and facility of the ſtudy of the law, 7r aq 

Admonitions and directions concerning the ſtudy and prac- 
tice of the law, 70 à U, bet, 249 b, 


Lea and Ley. 
What they are, 4 b & 


Leaſes, Leſſor, Leſſee. See Confirmation, 
Releaſe, Rent, Reſervation, Stat, 32 H. 8. 
c. 28. 


The derivation of the word (leaſe) 43 b q 

The ſeveral kinds of leaſes, 45 a C, b + 

What ſhall be ſufficient words of leaſe, 45 b *, 4or b q 

What perſons may make leaſes at this day, which could 
not by the common law, & # conver ſo, 44 b 

What things requiſite to the pertection of a leaſe within 
the ſtat. 32 H. 8. 44 a 0, b + * 

What leaſes ſhall be good within the ſtatutes of 1 and 13 
Eliz. and what not, 44 b C 


Where a concurrent leaſe ſhall be good within thoſe ſtatutes, 
and where not, 45 a + | 


What ſhall be ſaid n ſufficient certainty whereupon. a leaſe 
for years may depen, and what not, 42 b G 

Where a leaſe for years may ceaſe and revive agatn, as to 
ſeveral perſons, and whe:ie not, 46a *QU 
o what purpoſes the party: ſhall be* ſaid a leſſee for years 
* entry, and to what not, 46 b 4, 51 bY, 27047, 

t 

Where a leaſe is made to have from the date, or day of the 
date, or from the making, or from henceforth, &. 
where it ſhall be ſaid to have beginning, 46 bY 

Where the deed hath no date, or beareth an impoſſible date, 
when the leaſe ſhall be ſaid to have commencement, ib. 

Where the deed referreth to a vod leaſe. or miſ recite a 
leaſe in e//e, to have from the ending of that leaſe, hen 
it ſhall begin, 7%. F 

The fignification of the word (term), and the difference in- 
ter terminum annorum, & trmbus annorun, b * 

Where a leaſe to the party generally, ſhall be conſtrued to 
be for the life of the leſſor, and where for the life of the 
leſſee, 42 a J. 183 a J. b+ ; 

Where divers perſons join in a leaſe, whoſe leaſe it ſhall be 
conſtrued, 4ca * f | 

Where a leaſe for years by tenant in tail ſhall be void by 
his death without iſſue, 45 bf 

Where a leaſe by parſon, vicar, & c. before the ſtatute, was 
void by his death, and where but voidable, 45 b 

A leaſe to aliens, when _ 396 a * 

Leaſes by parol, how they ſhall operate, b * 

What leaſe is not good by parol, 397 b 855 

Leſſor may enter to view waſte, 398 a + 

When he may maintain an action, when he may not, 398 a* 

Leſſee at will, when he may determine his will, 393 a * 

Leaſe for a year, no forfeiture of a copyhold, 398 a J 

by a ſimoniack, when good, 400 a * 


- Leſſee, h. n ſubject to two diſtreſſes, 400 b C 


Lectures. 


The qualities of lectures anciently, and how they differ 
from our readings at this day, 2890 à J, b + * 


Leper. 


May be heir. 8 a * 
May ſuc, tho' removed by writ, 135b f 


Leſwes & Leſues. 
The meaning of the words, 4 b f, 


Librata Terre. 


What it is, 6 b 
What pailes by this name, 1814. 


Licence. See Authority. 


Ligeance. See Alien, Denizen. 


The definition of ligeance, 129 a 9 
The diviſion and ſeveral forts of ligeance, 129 4 f 


Limitation. ' See Time, Statute, 


What ſhall be ſaid good words of limitation in grants, &c. 
and the ſeveral forts of them, 234 b J. 235 a+ 


Livery out of the Hands of the King. See 
Primer Sein. 


Where the heir of the tenant cf the king ſhall ſue livery, 
and where an ouſter le main, 77 a * 

Where the king ſhall have the mean profits until livery, or 
ouſler le main ſued by the heir, and where not, 14:7, 

The ſeveral kinds of livery, and which ſhall be the beſt and 
molt ſafe for the heir, 77 a N 


Where by the livery of a manor an advowſon appendant. 
ſhall paſs from the king, without ſpecial mention, 77a F. 


Livery and Seiſin. See Authority, Feofitnenty 
Grant, 


The deſcription of livery of ſeiſin, 48 a + 

The ſeveral kinds of livery, 75:4. 

The antiquity of livery, 49 b 

To the pilling what eſtates lisery re juiſite, and of what 
not, 484 , 4102 


What 


ww wer 


An 


7 


K 


What act or words by the leſſor or feoffor ſhall be (aid à 
good liver y in deed, and what not, 48 4 J, 49 b, 
56 b F, 57 f | 
Where a livery expreſſing one eſtate referreth to a charter 
expreſſing anoth-r, or which is void, how it ſhall be con- 
.* irued, 38 àa H. bi, 222 b 9 
Where livery reſerreth to two ſeveral charters of different 
limitations, how eit ſhall be conſtrued, 21 a* 
Where livery.of the one parcel ſhall be a livery of the 
other, and where to one feoffee good to rhe other, and 
where not, 48a F, coa 4, 253 a f. 290 41 
How livery ſhall be made to pais a movable inkeritance, 
t 48 b + 6 &þ 
Livery in law, or within the view, what, 43 b * 
Where ſuch livery ſhall be good, and where not, idid. 
2534 C ; 
Such livery by an attorney, void, $2 b“ 
Such livery not good but to him which takes the frechold, 
, b 
Where a claim ſhall amount to an entry to perfect a livery 
within view, and where not, 48 b * 
Where livery ſhall be made of an upper chamber, 7%. 
What things properly lie in grant, and what in livery, 
49 a | 
hos. freehold in lands ſhall paſs at the common Jaw 
without livery, and where not, 49 a *, 50 a 1, b + 
Where livery made, another being in poſleſſion, ſhall be 
good, and where not, 48 b J, 309 b* 
In what reſp tg a conveyance by livery faid to exceed all 
others, 49 a ® 
Where a:charter of feoffment by a diſſeiſee, and a letter of 
attorney to enter and make livery ſhail be a good feoſt- 
ment after livery made; , of a lafe lor years by 
deed, and an entry after, 48 b & 
Where livery ſhall be made to a leſſee for years, 49 a 


Where livery to one feoffee in the name of the other ſhall 


be good to both, and where not, 49 bf, 359 a J 

Where livery to one jointenant, leflee for years, ſhall be 
ſuthcient to paſs the frechold to him in the remainder, 

b 

V bat AY may be an attorney to deliver ſeiſin, 52 a + * 

Where and when the authority of an attorney ſhall be ſuid 
to be purſued, and where, and when not, 52 a * J, 
258 a f 8 FOES ; 

Where the making of livery ſhall prejudice the title or inte- 
reſt of the attorney as to the land, and where not. 62 a f 

Where a lett r of attorney may be contained in a deed of 
feoffment, and where not, and why, 52 b * 

Where livery made after the death of the feoffor ſnall be 
good, and where not, and why, 52a f. b* 

Livery not good to expect in futuro. 217 4 f 

Where the charter is abſolute, and livery upon condition, 
upon which the eſtate ſhall operate, 222 b * 

Where after an agreement of a feoffment is made upon con- 
dition, livery is made abſolute, how it ſhall be conftruzd, 
222 b | 

Where livery relateth to a deed made and dated in a forcign 
kingdom, what ſhall operate thereby, 228 a 1 


Maihem. 


The ſignification and derivation of the word, 126a C, b +, 
288 a NC 

The nature and degree of the offence, 127 a C 

Where the writ ſhall ſay { felonice), albeit the offence be no 
felony, 127a* 

The puniſhment anciently in an appeal of maihem, and at 
this day, 127a ® 

A releaſe of actions perſonal a good plea in maihem, 288 a f 

Where a man was indicted for maiming himſelf, 127 bf 

When teloay, 409 b © 


Machicollare and Machecouare, 


The meaning of -the words, 5 a * 


Maintenance, See Stat. 1. R. 2. c. 9. 32. H. 8. 
. | 


The ſignification and derivation of the word, 368 b q 


The ſeveral kinds of maintenance, and how puuithable, 
308 b f, 309 a | 

Where an action of maintenance lieth for labouring the 
jury, albeit they give no verdict, or paſs againſt the plain- 
tiff, 309 a + 


Manor. See Grants, Prerogative, Steward, 
Trial.' 


The deſcri ption of a manor, and whence ſo called, 58 4 N 
Huw manors began at firſt, 58 b + 


A 


1 


1 * 
* 


Of what things a manor may conſiſt, 88 a @ | 

The office and duty of the lord of a manor, 59 b * 

Where a court-baron holden out of the limits of the manor 
ſhall be Food; and where void, 8. aA 

Where and what things ſhall paſs by the grant of a manor 
without (cam pertinentiis), and where and what not. 121b4 

Where a rent - ſeck may be parcel of a manor ; /*czs of 4 
rent-caarge, 150 b, 163 a®* 

Where a reverſion upon an eſtate-tail ſhall be parcel of a 
manor, and paſs by the grant Gf the manor, 324 b - 

Where upon,a leafs of a manor, exce; t. parcel, the part 
excepted ſhall continue parcel of the manor, and where 
not, 324 b 0, 325a+ 

Where upon trial of a fact ſuppoſed within a manor. the 


wiſne ſhall come ou: of the manor, and where out of the 
town, 125 b 


Wy anumiſſion. See Villein, 


The fignification and derivation of the word, 137 4 f 

he ſeveral kinds of manumiſſion, 137 b + 

Py the manumithon of a villein cum rotd ſequels, what per - 
ſons are infranchiſed, 3 a NV 

Were and what actions brought by the lord againſt his vil- 
lein, ſhall be an infranchiſement to the villein, and 
where and what not, 127 b J. 138 a J, b, 136 b* 

Where the anſwerſof the lord to the action of the villein 
ſhail be an iuftanchiſement to the villein, and where not, 

125 a, 138 b * | 

The folemnity of manumiſſions anciently, 137 b ® 

M hat eſtate or gift from the lord to his villein ſhall be an in- 
franchiſement to him, and what not, 137 b FJ, :38a 

Where a void releaſe, or an attornment by the lord to his 
villein, ſhall be no infranchiſement, 138 a * 

Where the appeal of the lord againſt his villein for felony 
being found againſt him ſ11+i1 be an infranchiſement to 
the villein, and wherein not, 138 b, 139 b * 

Where a ncife marrying a freeman thall be infranchiſed; 
und for what times, 132 a*, 136 b 7, 137 b* g 


Marches. 
What it is, 206 b 


Marchet. 


, 
7 
The meaning of the word, 117 b 4, 1402 * . 
Aaremium. 
ne ſigniſication and derivation of it, 53a J ou 


Mariſcus and Mfra. 


What mariſcus and mora are, 5 a+ 


Marriage. See Baron and Feme, Coverture, 
Dilparagement, Divorce, Stat. 32. E. 8. c. 38. 


Wardſhip. | 


Maritagium, guid, et quotuplex, 21 b* 564% 

Of what reſpect in the law, <G b & 

Where the marriage of ecclefiaflical perſons formerly was 
void, and where but voidable, 146 a* | 

Where the father ſhall have the cuſtody, and marriage of 
his ſon or daughter, and where not, 84 a* , b, 
88 b Keg | 

Wherefore the law gave the marriages of heirs f. males to 
the lord by knights ſervice, 78 b | 

Where the lord ſhall have two tears to make a tender of. 
marriage to the heir female of his tenant after her age of 
fourteen, and where nut, 75 a ahd b, 78 b q Sy 

Where the lord ſhall have the aouble value or torfeiture of 
the marriage, and where not, 79 a+, b J. 82b 4 * 

Where the executors or adminiſtrators of the lord {hal 


| | haye 
ſuch two years to mike a tender, 79 a * $5 


Where the tender of marriage to an heir female before. her 


age of fourteen, ſhnall be good, and where nor; 79.,œ; » 
Where the lord may tender marriage to the heir already 
married, and where not, 79 b. 5 | ; 
Where the lord thall have the cuſtody; of the heir married 
in the life of his anceſtor, and where not, 80 a +: 
At what age each purty niarried may agree or 
the in rriage, and at what nut, zb. $9 a + 0 
Where the lord ſhall have the fingle value of the marriage 
Without tender, Sen“ V 
Wbt remedy che lord hath for the ſingle value or forfeit are 
of the unulisge, 794, &2b o * | 
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Marſhall. 


The derivation of the word, 74 a + 

The office of marſhall of the king's hoſt, 74a ® 

Who firſt earl marſhall, 106 a | 

The juriſdiction of the court ot the conſtable and marſhall; 
and according to what law they proceed, 391 b + 


Maxim. 


What, and whence ſo called, 11 a t, 343 a + 
Not to be diſputed, 11 a +, 67a , 343a + 
Puod ſemel oft meum, amplius meum eſſe non poteſi, 49 bY 
Aﬀetio tua imponit nomen operi tue, 49 b , 
ante ratione legis cefſat lex, 70 b © 
Ormne magis dignum trahit ad ſe minus dignum, 355 b 


Mayor and Commonalty. See Corporation, 


Meaſon. 


What, and how favoured in law, 4b f, 54 b“, 56 b f, 
200 b t 


Merchants. 


How favoured in law, 2 b + 

Where the joint debts, &c. of merchants by the death of 
one ſhall not ſurvive to the other, 182 a 

Where one joint merchant ſhall have allowance of his ex- 
pences and charges in an accompt againſt him by his 
companion, as rcceiver, 172 a2 

8 rang I-23: e. 3311}, 
Fa 
Meſne. 


See Acceptance, Forejudger, Stat. 
. . c. . 


Whence ſuch writ ſo called, and where it lieth, 1coa * 
The ſeveral judgments in a writ of meſue, 100 a * 
The proceſs in ſuch a writ, 16%. 
Where by purchaſe of the tenancy by the lord paramount, 
the meſnalty ſhall be extinct, 152 b | 
Where the lord paramount releaſes or confirms to the te- 
nant to hold in frankalmoign, or by leſſer ſervices, the 
meſnalty ſhall be extinct, 152 b 

What remedy the meſne hath for the ſurpluſage of his 
rent, upon ſuch extinguiſhment, 153 a + 

Where the wife ſhall have a writ of meſne on an acquittal 
granted to her huſband, 141 a 


Meſſuagium. 
What meſuagium ie, 5 a, 15 b 


Miner a, 


The meaning of the word, 6 a + 
What paſlics by it, ibid. 


Miſcontinuance, 


The meaning of it, 325 b * 
Miſe. See Right. 


The derivation and ſeveral acceptations of the word, 
294 bt 


Monaſteries. See Statute. 


How many there were in England, and by whom founded, 


97 per tot. page 
dome held per baroniam, 97 per tot. pag. 


Money. 


The derivation of the word, 207 b + 

Its /yzonyma, and their etymologies, 757d. 

What ſhall be ſaid lawful money of England, and what 
not, 207 a J, 208 a ft 

The value of a mark, 


pound, ſhilling, &c. anciently, 
294 b f | 


Monk. 


In what caſes a monk may maintain an action at the com- 
mon law, and in what not, 132 b * 


PAS 4 


The ſeveral orders of monks and friars formerly in this 


realm, 132 a ® 


Monſter. 


3 reputed in law a monſter, and what not, 5 b Cs 
29 


Mortdanceſtor. See Eſtoppel. 


Where ſuch writ lieth, 159 a N 
Where it lieth not . in blood, 242 a f 
Where it lieth not againſt a baſtard eigne, 244 b + 


Mortgage. See Acceptance, Condition, Notice, 
Payment, Tender. 


The fignification and derivation of the word, 2056 a + | 

Where a day of payment being limited, a tender by the 
heir of the mortgagor after his death ſhall be a good 
performance of the condition, 20; b* J, 208 b 

What perſons may tender money in performance of a con- 
dition in mortgage, and what not, 2c6a 4, b J, 208 
b“, 2cya+ 

Where payment by a ſtranger ſhall be a good performance, 
and where not, 206 b J, 20: a+ 

Where no place is expreſſed for the payment of money 
upon the mortgage, where the tender ſhall be made, 
210aq 

Where no time being expreſſed, notice of payment ſhall be 
given to the mortgagee, 211 4 N 

Where acceptance of a collateral thing by the mortgagee in 
ſatisfaction ſhall bind him, and where not, 122 b * 


Mortmain. See Appropriation, 

The derivation of the word, 2b* © 

What perſon ſhall enter for alienation in mortmain, and 
within what time, 2 b * 


Mulier. See Baſtard: 


The ſeveral ſignifications of the word, and how taken in 
the law of #ng/uand, 243b 


Murder, See Felony. 


The etymology and ſignification of the word, 287 b 
How it diflereth from homicide, and chance-medley, 287 b f 


Mute, See Treafon, 
Name. See Nobility, Purchaſe. 


Where the miſpriſion or alteration of the name ſhall vi- 
tiute a grant, and where not, 3 a + 

Where a grant without mention of ſurname or chriſtian 
name, or both, ſhall be good to the grantee, and where 
not, 3a * 

Where a man is baptized by one name, and aſter confirmed 
by another, which he ſhall uſe, 3 a J 

Where the privileges, &c. of a corporation ſhall remain 
notwithſtanding the alteration of the name, 102 b C 


Nief. See Villein, 
Nice de en & treme, 25 b 


Nobility, See Barony, Valuation, 


The ſeveral limitations of nobility, and what eſtate of no- 
bility the king may grant, and what not, 16 b * + 

When the title and degree of duke, marqueſs and viſcount 
began in England, bg b * 

Earls, barons, &c. how created by a writ in ancienf 
8 and when creations by pater ts firſt began, 9 b *, 
16b + * 

What ſhall be ſaid the relief of a nobleman ef each de- 
gree, 69 bf f 55 

Where a noble woman by marrying one inferior to her de- 
gree thall loſe her nobility, and where not, 16 b 

Where a dignity or name of nobility, or office of honour, 
deſcends upon divers daughters, how. it ſhall be divided, 
aud which mall have the dignity and execute the office, 


2605 4:9. 
Iſſue 


Mr Aer. 


ue of duſte; carl, Se., br no duke, xe. how triable, 
16 b * 
Beauchampe, king of Wight, 83 b * 


Nonage, See Infant, 
Non Compos Mentis. See Dum non Compos, &c. 


Nonſuit. See Retraxit, Stat. 2 H. 4. c. 7. 


When the plaiatiff ſaid to be nonſuit, 138 b 

The ſeveral kinds of nonſuit, ibid. | 

In what actions nonſuit after appearance ſhall be peremp- 

tory, and in what not, 239 2 ; 

Where the nonſuit of one demandant or plaintiff ſhall be 
the nonſuit of both, and where not, 149 a J, 

What perſon may be nonſuit, and what not, 139 af, 227b* 

At what time the plaintiff may be non{uited, and at what 
not, 139 a 1 | 


Notice. 


The ſeveral kinds of notice, 309 b 

Notice, an incident inſeparable to attornment, 73:4. 

Where the lord ſhall not be compelled to avow upon the 
feoffee of his tenant without notice, 269 b C 

Where the obligor or mortgagor hath time during his life 


to pay money, payment at the place without notice ſhall 
be no performance, 211a * q 

Where the grantee of a reverſion ſhall not take advantage of 
a condition within 32 H. 8. without notice to the leſſee, 
215 b + | 

Where a man is bound that F. S. ſhall infeoff a ſtranger 
ſuch a day, notice ought to be given by F. S. to the 
ſtranger, 211 a J 


* Nuſance. 


Where a man may have a particular remedy by action for à 
publick nuſance, and where not, and why, 56 a T 
How publick nuſances are puniſhable, 781d. 


Obligation. See Condition, Debt, Releaſes, 
Stat. 34. E. 3. c. 4. Trial. 


The legal acception of the word, 172 a + 
Where obligations made in the third perſon ſhall be good, 
and where not, 229 b J, 230 a + 


+ 
Where an obligation made and dated beyond ſea ſhall be 


good, and hoy triable, 261 b f : 
Where the intermarriage of one feme obligee with the obli - 
gor ſhall extinct the debt as to both, 264 b C 


Occupant. 


Who ſaid to be an occupant, 41 b + * 

Of what inheritances occupancy may be, and of what not, 
41 bY, 388 a 7 

How occupancy may be prevented, 41 b *, 387 b 

Where an occupant ſhall be liable to waſte and payment of 
rents, 41 b 


No occupancy againſt the king, 41 b 


Occupation, 


The ſeveral fi gnifications of the word, and to what properly 
applied, 249 b 
The writ of occupavit, and where it lieth, bid. 


Office and Officers. See Appendant, Attorney, 


Stat. 12. R. 2. c. 2. Nobility. See the reſpec- 
tive Names of each Officer. 


Ober of juſtice, & e. granted to perſons inſufficient, void, 
» 


Such offices not grantable in reverſion, 15. 
Where non-uſ:r ſhall be a forfeiture of an office, and where 
not, 233 4 N 
White nes may be executed by deputy, and where not, 
234 
where not, 233 à F, b+ 
What perſans capable of affioes of honour, and what not, 
107 b per tot. pag Taz | 
What perſons capable of the ſtewardſhip of a manor, and 
what not, 3 b“, 61 b + | 
Where the 3 contracting for an office of juſtice, &c. 
ſhall diſable the party to be capable thereof, 234 2 


f | 
Where the grantor may ouſt his officer at his pleaſure, and 


Where and what offices may be-entailed, and where and 
what not, 20 a ® | 

Where a man ſhall be tenant by the curteſy of an office, 
20 b | | 

Whar things may be appendant to an office, and ſhall paſs 
by grant of the office, 49 a AS | 

The office of the king's almoner deſcribed, 94 a EF + * 

When he may and when he may not be diſcharged, 233 b H 


Office or Inquiſition, See Stat: 3. Z. 6. c. 8. 


Where the eſtates of particular tenants ſhall be ſaved, albeit 
they be not mentioned within the office, 77 b | 

What remedy for the heir where he 1s found by the office 
of fewer years than in truth he is, ibid, | 

What remedy for the true heir, where another is found heir 
by the office, and whete one is found heir in one coun: y, 
and another in another county, 77 b *, n 

What remedy where one is untruly found by office lunatick 
or dead, &c. 11d. 

Where upon office found that a perſon attainted is ſeiſed, 
the party having title may have a traverſe or mon//rans de 
droit, 77 b“ ; . 

Where, upon an ignoramus found by office, it ſhall be taken 
to be a tenure in capite, and where not, ibid. 

Where the heir within age ſhall have a traverſe to en office, 
which falſly finds an immediate tenure of the king, 77 bY 


Ordinary. See Confirmation, Parſon, 


'The office and duty of the ordinary, and whence ſo called, 
00a, 344, < 28 
Where a releaſe of an action by the ordinary ſhall be good, 


292 b | f 
Where a church donative ſhall be viſited by the patron, and 
not by the ordinary, 344 2 f | | 
Where the king founds a church donative without any ſpe- 

cial exemption, his chancellor ſhall viſit, and not the 


oidinar 4 a ® 40 14 
2 Zb... .. 


Outer le Main. See Livery. 


Outlawry. See Forfeiture, Juror. 


The derivation of the word, 122 b | 

Why a feme outlawed is called a waive, ibi4. b 

Where outlawry in the plaintiff ſhall difable him to brin 
an action at 4 common law, and where not, 128 4 * & 

In what actions outlawry may be pleaded in diſability of 
the perſon, and in What not, 128 * , 

At what age a man may be outlawed, and at what not, 
122 b CJ, 128 a 

Where in a plea of outlawry the defendant ought preſently 
to ſhew the record in court, and where he ſhall have a 
day over, 128 b + | 

here outlawry in a foreign juriſdiction ſhall not diſable 

the plaintiff at Veminſter, 128 a 1 


Outlawry in the executor no diſability to bring an action in 
right of his teſtator, 128 a * 


| Outlawry in the mayor no diſability to the corporation to 


bring an action, 2674. ä 

In what actions outlawry may be pleaded in bar, and in 
what not, 128 b * 

Where proceſs of outlawry lay at the common law, and in 
what actions it lieth this day, 128b * © 

How anciently perſons outlawed might be put to death by 
any man, and when that was reſtrained, 128 b 

The ſeveral ways of reverſing outlawries, 259 b + 

What matters ſhall be ſaid good cauſes to reverſe an out- 

lawry, and which of them are pleadable, and which not, 
259 b t, 260 bf. 79 SHORTY 

Outlawry no prejudice to the party until return of the 
exigent, or removal by certiorari, 128 b +, 228 b * 

Where a perſon outlawed may be a witneſs, and where not, 

The form of the judgment upon proceſs of outlawry in the 
county court, and the form m London, and by whom 
given, 288 b“ 

When it may be avoided, and how, 128 b þ 


What it is, 69 a ® 
Panel. See Array, Challenge. 
The fignification of the word, 258 b. 


Papiſts, 
Their diſabilities, 396 a 1 
** a) p 
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Pardon, , See Corruption of, Blood, Eclony, 
aa Dis Basa £35 11 af 2308 ent: 4 
Pardon after kttainder mo reſtanration of blnod, 391 b N, 


92 2 7 3 a 
0 Where a pandon-afger.the ac tionchrought, tand before judg- 
ment, ſhall diſcharge the party ot an amerciament, 
1; 126 bK. £ yew $007 Nastaas ace eg De . 


„„ ak, Ser Fdrelk. 


eg 54: 


Parliament. See Statutes. 


The derivation of the word, io ax : 
The court: of: parliament what, and of what members it 
conſiſteth, 109 b CJ... 
Ho called in ancient times, and how called this day in 

other countries, 1toõ af | 
The antiquity-and juriſdiction of this court, 110a © 
The — of ſeſſions of parliament fince the Conqueſt, 
. 491d. Am VI . P k 


3 " 
»\ 


| Parol Pemur. See Age. 
Where the parol ſhall demur for the nonage of one parce- 
ner, where her ſiſter is of full age, 164 a + | 


Parſon and Patron. See Aid, Confirmation, 
Diſcontinuance, Leaſes, Preſentation, Quare 
i» --Tmpeart. . - . 
D -<2boaT - 
Who ſaid to be a parſon imperſonee, 300 b + 
To what intents a-parſon or vicar eſteemed in law to have a 
fee ſimple, and to what but for life, 67 a *, 300 bg, 
ew. + . de! 88 9.8 2 : ; 3 
| What actions a parſon may maintain in his politick capa- 
city, and what por, 341 at, bt C. 312 4 7 8 
Where one church may have two parſons, and where two 
incumbents ſhall be ſaid but one parſon in a church, 
18a + 
Where two parſons be in debate for tithes above the fourth 
part, one: man being patron of both churches, no in- 
>. 2 Jicavitheth,, 24322 e 
Vhere a rent granted by the patron and ordinary in time 
of vacation ſhall bind the ſucceeding parſon, 343 b q 
Where an annuity granted by the parſon and ordinary thall 
bind the ſucceſſors without aflent of the patron, and 


where not, 343 b J, 344 a 7 


Where the patron aud incumbent may charge a donative in 
perpetuity, 301 b f, 344 a f. : : 
The fee fimple of the parſonage in abeiance, and in no per- 
ſon certain, 342 a, 3434 | gp 
Where by the death of the parſon the freehold ſhall be in 
©» abeiance, 342 b 1 Sho | 


The legal acception of the word (parſon), and why ſo called, 


Partition and Parceners. See Age, Damages, 
Entry Congeable, Eſtoppel, Jointenants, 


Judgment, Parol Demur, Releaſe, Rents, 


Stat. Glouceſti c. 6. and 32. H. 8. c. 32. 


> Pareeners,- whenee ſo called, 163 b 1, 164 b + 
"The:deſeription and diviſton of parceners, 163 a 
Of what inheritances coparcenary may be, and of what 
_.. nat, and in what manner partition ſhall be made, 
164b* ©, 166 a1 
Where parceners ſhall be deemed in law as one heir, and 
where as ſeveral heirs, 163 b F, i064 a 1, 196 b * 
To what purpoſes parceners are ſaid to have ſeveral free- 
holds, and to what but one, 164 a * 
Where parceners in ſeveral degrees ſhall join in a real action, 
and where not, 164 a“ J, 169 a J, b + 
The ſeveral ways of making partition, and what partition 
ſhall bind, and by what perſons, and what not, 165 b, 
i166 a and b, 167 a, 169.aQ, 170ad, b, 171 a, b + 
What att by one parcener thall be deemed in law a diviſion 
of the coparcenary, and what not, 167 bf *, 174 bq 
"The Teveral judgments in a partition, and upon which a 
writ of error lieth, 167 b *, 163 a + 
Where upon partition made, the eldeſt daughter ſhall have 
N oo where not, 166 u J, b t, 167 a 4, 168 4 +, 
J. 1 8 | T's 
Where ſuch puis ſhall be good without deed; /ecxs be- 
tween jointenants, 169 a + 0 
Of an een r ee 
MWhere à rent, &. granted for owelty of partition, . ſhall 
be good without deed,” and where not, 109 a f. b + 
Where a rent is granted enerally for owelty ot partition, 
dur of hüt af t tall be intended to Mey, 69 b.t 


Where upon grant.of a Teigniory 


Where a rent is granted to two coparceners for owelty of 
partition, or where reſerved upon a feoffment in fee, in 
8 nature they ſhall' be ſaid ſeiſed of this reut, 469 

0 7 0 C1 n Ke 

Where a rent granted by the huſband for owelty of parti- 
tion ſhall bind the wife, 169 b 2141 
here partition made between the iſſue in tail, and her 
filter not inheritable to the tail, ſhall bind the iſſue; 
ſccus of a partition between iſſue aud a ſtranger, 170 b + 

Where a partition between Ba, eigne and muliey prifnes 
ſtall bind the mulier and her heirs, 170 b *,- 244 b 7 

Where a partition in chancery ſhall be avoided by an in- 
tant ; ſecus Where a writ of partition is brought and 
judgment had, 171 a a ä 

Where the iſſue of one parcener upon the not diſcent of 
aſſets ſhall enter into the moiety of lands in tail allotted 
to the other parcener, 172 b, 153a+ co *þg. ref 

Where by a partition againſt common right, the parcener 
ſhall be liable to charges made fince the diſcent, 173 a f 

Where by the eviction of part of the land allotted tb ane 
parcener, the whole partition ſhall be defeuted, and 
where not, 173 b* , 174427 ue 

Where the privity between parceners being deſtroyed, the 
condition and warranty in law ſhall be extinct, 174 a # 

What ſhall be ſaid a ſufficient continuance of the privity 
to take advantage of ſuch warranty, &c. and what not, 
1594a*, bf Fr SL "Ci Lf 

White the feoffee of one parcener ſhall have aid of the 
other parceners to deraign a warranty paramount, aud 
where not, i74at, b+ | FFT 

Where, by whom, and againſt whom, a writ of partition 

lay at the common law, and where and by whom 
it lieth at this day, 175 a, b + F 

The difference between a partition and exchange, 51 à J, 

172 b*,-176a * p 


Parcener by the cuſtom deſcribed, 175 b * 


The manner of partition in hotchpot, and where ſuch par- 
tirion ſhall be made, and where not, 167 a, b, 177 a, 
178 b, 179 a, b | 1 | 

Who ought to be firſt agent in ſuch partition, and to 
whom the lands ſhall deſcend in the interim, J 

Where afier ſuch partition the lands given in fraukmarriage 

ſhall be of the nature of lands defcendible, 177 b * 


Where in ſuch partition the value of the lands, &c. ſhall 


be accounted as at the time of the partition, and not as 
at the time of the gift, 179 a + ws 

Upon whom the reverſion of ſuch eſtate in frankmarriage 
ſhall deſcend, 179 a * | 

Where a partition between three parceners, one to hold in 
ſeveralty, and the other in parcenary, ſhall be; good, and 
where not, 180 a 1« F 0 

Where one daughter diſſeiſes the diſcontinuee of her father 
to the uſe of herſelf and her ſiſter, and being ouſted by 
the diſcontinuee recovers in an aſſiſe, by the agreement uf 
the other ſiſter after they ſhall be jointenants and not 

arceners, 374 a N | 75 | 

Where a tenancy by homage deſcends upon divers parce- 
ners, the eldelt alone, and where all ſhall do homage, 
67aT, bt 


9 


- 


Paſcuum, Paſtura. 


The meaning of the words, 4. ary 
Patents. See Grant, King. 


Payment. 

Where payment of money in ſhew and appearance and not 
really, ſhall be no performance of a condition, 209 b 
Where the mortgagee dying before the day, payment ſhall 

be made to his executors, and where to his heirs, 209 
b* . 2i0a + 5 5 ; 
Where upon condition of payment to one, h's heirs and 
aſſigne, payment to his executors ſhall be a good per- 
formance, and where not, 210 a * 
Where upon payment of money at ſeveral days, an action 


lieth for not payment at each day, and where not before 


the laſt day be paſt, 47 b, 292 b. 


Per que Servitia. Sce Attornment, Quid Juris 


clumat. 


Where tenant in tail ſhall be compelled to attorn in a fer 


qace ſervitia, 316 b + | 

Where in a per que ſerwitia the tenant ſhall not be compelled 
to attorn until allowance of bis privileges, 320 b * 

br lite, the remainder in 

fee, he in the remainder after the death, of the teount 

for life th-1] have a per que ſervitia, 252 a © 


Pew. 
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Pew. 


What it is, 5 bC 


Piracy, See Attainder, Felony. 


| Pleadings and Pleas. See Departure, Double 


' Plea, Stat. 23 H. 8. c. 5. 7 J. 1. c. 5. 


36 E. 3. c. 15. 


Placitum, unde, 17 a , 103 a+ 


The commendation of good pleading, and the means to 
attain toit, 17a *, 168 a 1, 303at 
Pleading a good argument in law, 115 b* ; 
Riges concerning the matter and order of good pleading, 
"$02.2 *:- 


The Arete parts of pleading, and by what names diſtin- 
guiſhed, 303 b 


Where plea of every man ſhall be conſtrued moſt ſtrongly 
avainkl himſelf, 35 3 b 1 

Things done beyond ſea, how to be pleaded, 261 paſſim 

When neceſſary circumſtances implied by law need not be 
expreſſed, 303 b *, 316 bq 

Double plea, when good, 401 b C 


Of payment of bonds, how, 401 a + 


Where 'a defeCtive plea ſhall be made good by the plea of 
the adverſe party, and where not, 303 b * 

Where ſurpluſage ſhall vitiate a plea, and where not, 4:4. 

What pleas ought to be averred, and what not, 303 a 

Plea by argument or rehearſal, not good, 75%. 

What certainty is required in counts, bars, replications, 
eſtoppels, &c. 303 a * 

Where an inducement to the matter generally alledged in 

the plea ſhall be ſufficient; /ecus of the matter itſelf, 
303 a N x 

Where a general allegation- of proceedings in eccleſiaſtical 
courts, or a matter of record in pleading ſhall be ſuf- 
ficient, and where not 167d. 

What cſtates in pleading may generally be alledged, and 
where the commencement of particular eſtates muſt be 
ſhewed, and the life of the tenant averred, and where 
not, 323 b 

Where and in what kind of pleading the donee or leſſee 
ought to alledge ſeiſin in his donor or leſſor, and where 
cum dimiſit, or cum dedi!, &. 203 a?“ 

Where the party may plead periormance of all covenants 
n and where they ought to be ſpecially pleaded, 
303 b. 

Where the concluſion of a plea (e: nt & fic) ſhall be a 
waiver of a ſpecial matter, and where not, #44. 

Where a thing is done by force of a warranty or authority, 
it ought to be pleaded, 283 a, 303 b 

Where a ſpecial cauſe of juſtification or excuſe may be 
given 1n evidence, and where it' ought to be pleaded, 
282 b J, 283 a per tot. ag. 

Where the tenant by his talſe plea ſhall loſe a benefit or ad- 
vantage given him by the law, 33 a f, 366 a 


How a feoffment in fee, and a leaſe for years ought to be | 


pleaded, 200 b ,, 201 a + 
Where in pleading an eſtate of freehold, the party ſhall 
not plead an entry; ſecs of an eſtate for years, 201 a 1 
Where in pleading the party ſhall be ſaid /e:ftus in domi- 
nico 7 & ** and of what things ut de feodo & jure, 
17a J, b* 
The necellity of making a defence in every plea, 127 b* 
The form of a defence in a perſonal action, 127 b * 
The effect and conſequence of ſuch defence, 127 b * N 
Where at this day after demurrer, judgment ſhall be given 


according to the matter in law, without reſpect to the im- 
perfection of the pleading, 304 b* N 


The courſe and eſtimation of pleading in the time of 


E. 1. E. 2. E. 3. H. 6. &. 334 a U, b* 


Plenarty. See Advowſon, Parſon, Quare Impedit. 


Where and againſt what perſons plenarty ſhall be by inſtitu- 
tion, and againſt whom not until induction, 119 b J, 
3444. 

Where and againſt whom plenarty was a good plea in a guar- 
impedit, or darrein preſentment at the common law, and 
where not, 133 a F. 134a tf, 344 b 


. 7 
Where trial of plenarty ſhall be by the common law, and 


where by certificate of the biſhop, 344 a {| 


Plough-Land, 


[What it is, 69a J., 36 b* 1 


1 AS Lt £ 


Poſſeſſion. Ses Curteſy of England, Guardian, 
| 1 Preſentation, Quare Impedit, Right. 


Oo of poſſeſſion, a violent preſumption of title, 


home long poſſeſſion anciently took away a right of entry, 

2 * 

Where a poſſeſſion of a parcel of the land demiſed ſhall be 
a poſſeſhon of the Whole, and where not, 48 b J 

Where the poſſeſſion of a leſſee for years ſhall be the poſ- 
ſeſſion of him in the reverſion, 15 a *, 243 a 

Of what things a man cannot be put out of poſſeſſion, and of 
what only at his own election, 306 be, 307a : 

Where divers perſons being upon the land, the law ſhall ad- 
Judge 7 poſſeſſion in him that right hath, and where not, 

A, | 

Where the ſeizure of the king without cauſe ſhall be ad- 

judged the poſſeſſion of him for whoſe cauſe he ſeiſed, 


24 | 
What bal be a ſufficient poſſeſſion to make the ſiſter or 
88 5 to inherit, and what not, 11 b* J, 14 b, 15 a, 
201 A 
Of what things and eſtate a peſfeſfo fratris may be, and 
of what not, 14 b * J, ib + * 
Where there ſhall be Ho fratris without entry, et d con- 
verſo, 15a * f 


Poſſibility, See Grants. 


A gift to a man and woman not married, or where one or 


both of them are married elſewhere, and to the heirs of 
their bodies, a good tail for the poſſibility, 20b g, 25 b C 
Poſſibility upon a poſſibility rejected in law, 25 b H, 184 a + 


Pound. See Diſtreſs, 


The writ of parco fraflo, whence ſo called, and where it nech, 
47 b* We 

Where the defendant may juſtify in that writ, and where 
not, ibid, 


Precipe. 
The ſeveral writs of preecipe, 101 b f,, 139 b“ 
What words are proper, what not, and how to be ranged in 
a præcipe, 404 f 


Premunire. See Attainder, 


Whence ſuch writ ſo called, 129 b 
The judgment in a premunire, 129 b 
The nature and quality of the offence, 130 a + 


What lands, &c. forfeitable 7 attainder in præmunire, and | 


what not, 130 a 7, 391 a 
Where ſuch attainder ſhall be a good plea in diſability of the 
perſon to bring an action, 129 b * 


Preſumptio. 


uid et quotuplex, 6b © 

Where the preſumption ſhall ſtand till the contrary is 
proved, 67, $73 

Where it ſhall be preſumed that the interlineation of a deed 
was at the making of it till the contrary is proved, 401 a * 


Prerogative, See Entry, Grants, Queen, Re- 

mitter, Wardſhip, Warranty. 

The etymology and ſignification of the word (prerogative), 
and by what names called anciently, go b * 

Where the grant of a reverſion to or by the king, ſhall be 
good without attornment, 109 b *, 214 b* 

Where the title of the king and a common perſon concur, 
the king's title ſhall be preferred, 30 b + . 

Where a man being indebted to the king and to a common 
perſon, the common perſon ſhall be ſatisfied before the 
king, and where not, 131 b* 

Where the king after ſeizure of the temporalties ſhall pre- 
ſent 7 a church which voided ia the life of the biſhop, 
go a | | Ls 

Where the king gave land with his couſin in frankmarriage, 
by the death of the feme without iſſue, the eſtate of the 

huſband ſhall determine; ſecus of a gift by a common 

parton, 21 b N 

Where a guare impedit lay by the king at the common law 
upon an uſurpation, but not by a common perlon, 344 b + 


' Plenarty in a gare impedit no plex againſt the king, 133 a C, 


Ab“ | n 
Where the king may revoke bis preſentation after inſtitu- 
tion, and before induction, 344 b Y 
| In 
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In what caſes the kigg's grant wit non obflante ſhall diſ- 
| Nute with the e e WH 
and where it ſhall be good without a nok ate, gh ut, 
120 4% 23400% 3 0 0 Su} 7:5 8: FED II 27508 
What ſhall be ſaid a good plea againſt the*letters patent of 
the king, and wht not, 260a ® _ 
By what act an eſtate ſettled in the King ſhall be deveſted 
without petition, or monſtrans de drait, and by what not, 
W — an advowſon ſhall paſs from the king within the 
words (cum pertinentiis) without expreſs mention, and 
where not, 77 a ; . 20 a > 
Where an act of parliament ſhall. bind the king without 
being named, and;where not, 43 b *, 98 b J, 99 a *, 
eee —” ; 
Where an act done by the king during his nonage ſhall bind 
e hs Hind; whit ih ds (heirs or f 
Where a-giſt to the king, without the words (heirs or fuc- 
d nnd alf a fes fimple, 9 b 
Upon ſuch purchaſe by the king, in what capacity he ſhall 
be ſaid ſeiſed, 16a f, 190 a J 
Where the perſoh of the king ſhall alter the nature of a 
dent, 15 b N g N in 
Where the grant of the king, wherein he is deceived, ſhall 
- be void, 27 2 | 
No laches imputed: to the king, 4t b “, 57 b“, gob “, 
urs a F, 119%, 294 b f, 344btF 
Where upon a gift to the king, and the heirs of his body, 
before ſtat. M 2: an alienation by him before iſſue, was 
no bar of the reverſion, 19 bf 


Preſcription, See Cuſtom, Que Eſtate. 


The definition of a prefcription, 113 a2 7 

How it dittereth from a cuſtom, 113 b 

The incidents infeparable'to a'preſcription, 11 3b 

To what things a man may make title by preſcription with- 

out charter, and to What not, 114 4 J, b 4, 144 a J 

Where a title to lands by preſeription hall be good, 195 a f 

By what means a title by preſeription or cuſtom may be 
loſt by interruption, and by what not, 114 b * 

Where a preſcription or cuſtom may be alledged againſt an 
act of parhament, and where not, 111 b f, ta N. 


b E 2 Fr | 
How a man ought'to preſcribe in things which lie in grant, 
and how ia-things which lie in livery, 121 a | 
What ſhall be a ſufficient continuance to make. a title of 
« preſcription, and what not, 113 b, 114 a 
W common, exclujuve of the lord, is void, 
- 422 4 * 23 6 

for ſolam uſluram terre, excluſive of the lord, is 
pode thier ic Arias e 3 


EZ 
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Preſentation. See Baron and Feme, Prerogative. 

The deſcription and derivation of the word, 120 4 f 

How many ſeveral ways a church preſentative may become 
void, ibid. , +: | * | 

Where a preſentation by parol ſhall be ſufficient, 120a * 

Where one jointenant or tenant in common preſents, or 
both prelent ſeverally, the 'ordinaty may admit or re- 
fuſe ſuch preſentee at his pleaſure, 186 b 

Where two parceners preſent one clerk; and the other two 
another, the ordinary may refuſe both, ibid. 

Where the preſentation of one parcener in the turn of an- 
other aſter part tion ſhall not put the other out of poſ- 
ſeſſion, 243 a * * | 

Where the teveral preſentations of parceners ſhall not make 
the church htigioug, %., | 

Preſentation, ip time of war, and admiſſion and inſtitution in 
time * eace, ſhall not put the patron out of poſlſeſſion, 
24 | 

Where a preſentation to a church in time of vacation of an 
3 ſhall not put the ſucceflor out of poſſeſlion, 
26 

Where by pre ſentation to a church donative, and admiſſion 
and inſtitution, the church is for ever become preſenta- 
tive, and where not, 344 u 

How donatives firſt began, and how they may be created at 
this day, 344a * oth 

Where the huſband ſhall preſent to a church, which voided 
in the life of his wife, 120a J 

Where upon diſcent of an advowſon to divers parceners, 

te eldeſt and her aſſignee ſhall have the firſt preſentment, 

166 b *, 186 b 1 2G t 


Primer Seiſin. See Livery out of the Hands of 
2 the King. ; 2 

Where it ſhatl be due to the king upon the death of his te- 
naut, and Where not, 77a | 
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not, 


For what continuance of time ſuch prutections ou 


rn By by, Ec. 
& \ + — N 


What value ſhall be paid to the king upon livery or primer 
feifins 57 2. as gd; 2290 
At what age the king ſhall have primer /cifſm of the heir of 


his tenant in ſocage, 91 b + 


Privies and Privity, See Attornment, Homage 
Aunceſtrel, Parceners, Releaſees. 


The ſeveral ſorts of privies, 2741 a'* — 


What privity between jointenants, what between tenants 


in common, and what berween parceners, 169 a *, 

200 b | | | ; 
Where a privity once diſcontinued, ſhall for ever be extinct, 
103 a“ J, b | r 


Profeſſion. See Monk. 2 
n N = ">4 
When a man ſhall be ſaid to be profeſſed in religion, 132.2 1 
13642 + enn enn 
At what age a man may be profeſſed in religion, 137 a + 
To what purpoſes a profeſſion bath the. etlects of a natural 
death, and ro what not, 132 4 F, by! 
Where and what profeſſion in religion ſhall diſable the 9 
to bring an action, and where, aud what not, 132 b 
Where the huſband and wife may be profeſſed in religion 
without either's conſent, and where not, b. 


Property. See Bailiff, Replevin. 
The ſeveral kinds ot property, 145 b * of ra: 
Where in a replevin, the claim of property by the defen« 
dant, half hinder the delivery of the 3 ds by the erty 
ibid. . ö l | 
Such claim of property by the bail:ff or ſervant of the de- 
iendant not available, ib:4, | 
How altered, 400 b q | 2 


Proprietate Proband. 
When this writ is to be ſued, 145 | 


Protections, See Quare Impedit, Stat. 13. R. 2. 


6. 16. g 2 


The ſeveral ſorts of proteQions, 130 a * 


Protections cur clauſuid volume. why fo called, and the ſeve- 


ral kinds of them, ibid. ry 32 

Protections quia profedlurus, and quia moraturus, what, and 
why fo called, bid. of AEST g 

For what cauſes ſuch protections are grantable, aud for 
what not, 130 a U | 8 | 4 

For what perſons ſuch protections are allowable, and for 
what not, 130 4 J, b + 1 

In what action or plea. a protection caſt for one defendant, 
ſhall 71 the plea without day for all, and in what not, 
104 x 

Where and what protection may be purchaſed pend;nre pla- 
cite, and where, and what not, 130 b | 

At what time a protection may be caſt, 
ibid. 

Where a protection caſt at the ni# privs, and repealed bes 
fore the day in bank, ſhall notwithſtanding fave the de- 
fault of the party, and where not, . . 107 

ght to be, 
130 b*, 284 b , © 

To what places ſuch protections ought to be directed, and 

to what not, 130 b f has 


- 


and at what not, 


In what actions protections are allowable, and in whatnot, 


131.47 © PW 5 9 
Under wuat ſeal, and to whom they are directed, 1 31 a * 
What perſons dught to allow or ditallow of them, 131 a 
By whom they may be caſt, and in what manner, 1%. 

By what means they may be avaided, and by what not, 
1314 J, b f "ON "Fug 
Where upon a repeal of the protection, a reſummons gr re- 
attachment may be had within the year, 131 b 2 
Protection quia :2debitarus nobis exifitt What, and where it 

heth, 31 b * 4 
Protection cam clan/u'4 nolnmus, why fo called, and where 

it lieth, 13048 % 31 b ; 
Where a protection thall be allowed againſtthe queen; Fecus 

againſt the king, 131 4 4, 133 b p et SIS #4 
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Proteſtation. See Per que Servitia, Pleading, 
©. Nuid Juris clamat. 
The deſeription of a proteſtation, 2246 1 Jy | 
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Where a proteſtation ſhall avail the party, albeit*the+ifſue 
be toundagantt him, and where hot, 1232 / r 


" « Where 


1 f # 


Where the tenant ſhall not be compelled to attorn without 
entry of his proteſtation and allowance of his privileges; 
320 b 


Pudzeld. 
The fignification of the word, 233 a 9 


Purchaſe. See Baron and Feme, Eſtates, Fee, 
Freehold, Infants. | 


The deſcription and derivation of purchaſe, 3b *, 18 a, 
b 

What perſons are of capacity to purchaſe, and what not, 
and who to their own uſe, and who only to the uſe of 
others, 2 à b. 3 a and b 

What ſhall be ſaid a good name of purchaſe, and what not, 

+ 3& 22, 24, 27, 163 
The ſeveral conveyances of purchaſe, 10 a * 


Purpreſture, See Abatement, 


The etymology and fignification of the word, 277 bf 


Duare Impedit. See Advowſon, Nonſuit, Ple- 
narty, Preſentation, Releaſe, Stat. W. 2. c. 5. 


What remedy againſt an uſurpation and plenarty at the 
common law, and what at this day, 344a VJ, b + 

Where and why at the common law, a guare impedit lay of 
a church in Yates in the county next adjoining, 134 b 7 

Damages at the common law not recoverable in a guare im- 

edit, 17 b *, 344 b 4 * 
here a quare impedit lay at the common law by a common 
perſon, and where not, 344 b ; 

Where, and by what means a common perſun might remove 
an incumbent at the common law by gare impedit, and 
where, and by what not, i6:d. 

Where an uſurpation by collation ſhall not put the patron 
out of . ; ſecus of him that hath a right ot colla- 
tion, 107d. 

Where the patron by preſenting as procurator to another, 
ſhall put himſelf out of poſſeſſion, 52a 

Where an uſurpation after judgment and before execution, 
ſhall put the recoveror out ot poſſeſſion, 238 a + 

Where upon a grant of the three next avoidances, the uſur- 

ation of the grantor at the firſt avoidance, ſhall not put 
E grantee out of poſſeſſion, as to the ther two, 249 * 


Where a preſentation by one jointenaat ſhall ſerve for a 


title in a guare impedit brought by the ſurvivor, 186 b * 
Where in a guare impedit by two tenants in common, the 
death of one ſhall not abate the writ, 198 a . 
Where a gare impedit lieth of a church donative, and the 
writ ſhall ſay, quad permittat ipſum praſentare, &c, 344 à f 
Where in a quare impedit brought within the ſix months, 
the incumbent ought to be named, or otherwiſe he ſhall 
nut be removed, 344 b * 5 | 
Where the clerk of the rightful patron being inſtituted 
pendente lite in a quare impedit, between the biſhop and a 
ſtranger, he ſhall not be removed; /ecus of an uſurpation, 


b 

Where 70 biſhop being named in a quare impedit, ſhall not 
preſent by lap nf lite, ibid. 

Wbere in ſuch caſe 0 
the king, they ſhall collate, albeit they be not named in 
the quare impedit, ibid. Kc 

Where the church of the wife becomes void during the co- 


verture, the huſband ſhall maintain a guare impedit in his 


own name, 3514 J 
Where the patron being outlawed, a ſtranger uſurps, and 
fix months paſs, the recovery of the king in a quare im- 
pedit ſhall be acontinuance of the advowſon to the patron, 
63 b * ; 
chu not grantable in a guare impedit, 134 b 


A releaſe of actions real or perſonal, a good bar in a guare 


impedit, 285 a%, by 
A protection not gi autable in a guare impedit, 131 à f 


Quarentera, 


The meaning of the word, 5 b a 
Where the wife thall, and where ſhe ſhall not have it, 


32 b % 34 bf 


Queen. 


An exempt perſon from the king, and where ſhe may grant 
and purchaſe, ſue ard be ſued without him, 3 a t, 


13347 


Her ſeveral prerogatives agreeing with thoſe of the king, 


133 U, bt, 127 af 


time devolving to the metropolitan, or- 


F K ns 


Where fx pariaketh of the condiion of common ßerfonl; 
131 4 , 133 bf 

Where the queen, albeit ſhe be an alien; or Jew, ſtall be 
endowed, 31 b 


Due Estate. 14 
In what things a preſcription by a gue eftate ſhall be good; 
* 


and in what not, 1214 + 

Where a man may plead a gue efate of a thing that Reth in 
grant, and where not; 121 a ® ; 

By whom, and of what eſtate ſuch plea ſhall be good, and 
by whom, and of what not, 121 a {| 


In what perſon a gze (fate ought to be alledged, aud in 
what not, 121 b 1 


Duid Juris clamat. See Attornment, Infant, 
Per que Servitia. 


Where the particular tenant ſhall be tompelled to attorn in 


a quid juris clamat upon grant of the re verfion, and wh: re 
not, 318 a N 


Where the leſſee ſhall not be compelled to attorn in a guid 
uris, Sc. until allowance of his privileges, 320b +. 
here in a quidjuris clamat, by baron and feme, the privi- 
leges of the leſſee ſhall be entred of record notwithſtand- 
ing the coverture ; / in caſe of an infant, 320 b 

Tenant in tail not compellable to attorn in a quid juris cla- 
2 I 2 in a per gaz ſervitia, or quem redditum reddit, 

x 

Where one parcener grants her eſtate in a reverſion by fine, 
the Rs ſhall have a guid juris clamat for a moiety, 
310 | 

Where the reverſion of a rent-charge upon a grant for life 
is granted over, a guidjuris clamat lieth againk the gran- 
tee for life, and not againſt the tertenant, 311 b 

Where the nonſuit of one plaintiff in a quid juris clamat 
ſhall be the nonſuit of both, 139 4 f 


Qued Ei deforceat. See Stat. N. 2: c. 4. 


Where and againſt whom ſuch writ lieth, 331 b“, 354 b 
The form of the writ, 355 a + 


Where upon a recovery by default in an action of waſte, a 
guod ei deforceat lieth, 355 a and b 

Where it lieth upon a recovery by default in an afiſe, 355 b. 

Where notwith anding he in the reverſion is received upon 
the default of tenant for life, and a verdict foundagaiaſt 
him, a quod ei deforceat lieth by the tenant, 355 b 

Where it lieth upon a recovery againſt baron and feme, 


albeit the ſtat. . 2. ſaith againſt tenant in dower, or for 
life, 356 a + 


Where it lieth not by the wife upon ſuch recovery after the. 
death of the huſband, 356 a # 


Nadmans and Radchemiſters. 
Who they are, 5 b“, 86a + 


Ranſome. See F ines. 


What, and whence derived, 127 a *® 


Rape. 


The ſigniſication of the word, 123bq | 
What offence accounted in ancient time, and how puniſhed, 
and what at this day, ibid. 


Rationabili Parte Bonorum. 


Where and by whom ſuch writ lieth, and where, and by 
whom not, 176 b 


Raviſhment of Ward. See Marriage, Stat. 
W. 2. c. 35. Wardthip. 


Where and by whom it lieth, 98 b * 
Where it lieth againſt the ſovereign of a houſe of religion, 
for admitting the heir to be there profeſſed, 137 a + 
Se e. 2 i. | 


Rebutter. See Voucher, Warranty. 


The ſigniſication and derivation of the word, 303 ba, 


36; a * An att: TIE JEUD F 
Where an aflignee ſhall rebut by reaſon of.a warranty in 
law, and where not, 384 b 
: | Where 


Where a diſſeiſor, &c. or other tenant not privy in eſtate, 
or to the deed, ſhall rebut, and where not, 389 a 1 


Recluſe. See Entry Congeable, 


The ſigniſication and derivation of the word, 258 b * 

Where the entry of a perſon recluſe ſhall be tolled by a 
diſcent without claim, 7%. 

Where ſuch perſon ſhall appear by attorney, where others 
muſt in proper perſon, 258 b * 


Record. See Court, Outlawry. 


Record, what, and whence derived, 115 b J, 260 a 4 

How triable, 117 b J, 260 a f 

When a record is alterable, and when not, 260 a * 

_ tiel record, no plea againſt the king's letters patent, 
i id. 

Outlawry, no prejudice until it be of record, 128 b +, 
+ att ; 


Recovery. See Ertor, Executor, Falſifying of 
Recovery, Forfeiture, Remitter, Statutes 
NM. z. c. 3. 14. El. c. 8. 21. H. 8. c. 15. 


The etymology and ſignification of the word, 154 a f 
hat remedy at the common law he in the remainder or 
+ reverſion had upon a feigned recovery ſuffered by tenant 
for life, and what at this day, 4256 a, 362 a 
Where * a recovery againſt tenant in tail execution may 
be ſued againſt his iſſue, and where not, 361 b 
* Where a recovery by default againſt one our of the realm in 
the king's fervice ſhall not be avoided by error, 260 b * 
Where the recoveror ſhall have waſte, or diſtrain for a rent, 
for which the recoveree could not, and where not, 104 b 


Recovery in Value. See Execution, Voucher, 
Warranty. | 


Where lands by purchaſe ſhall be liable to execution in va- 


lue 1n' caſe of a warranty by diſcent, and where not, 
102aq | 


Where the lands which the vouchce had at the time of the 
voucher, or wwarrantia chartæ brought, ſhall be liable to 

+ execution in value, notwithſtanding alienation before 
judgment, 137d. 

Where a recovery being had againſt tenant in tail, and his 
wite who had nothing, upon a recovery over the recom- 
pence ſhall enure to the huſbard only, 376b f 


Rediſſciſin. 


Where it lieth not upon a recovery in a writ of right cloſe 
in nature of an aſſiſe in ancient demeſne, or in an afliſe of 
freſh force by bill, 154 a f 

When given, und in what caſe, 154 a * 

Where it lieth againſt one diffeiſor above, albeit the recovery 
in aſſiſe was againſt two; /ecys where one diſſeiſor and a 
ſtranger rediſſciſe the plaintiff, 154 b + 

Where it lieth not againſt the huſband and wife upon a re- 
covery in aſſiſe againſt the wife, but where the wife was 

* plaintiff in the aſſiſe, ſhe and her huſband may join in tlie 

rediſſeifin, ibid. | 

Where two ſeveral rediſſeiſins may lie upon one recovery 
in aſſiſe, 1574. 

Where it lieth againſt the diſſeiſor, and his fegſſee after the 

ſecond diſſeiſin, ibid, 

Where it lieth not againſt the tenant in the firſt aſſiſe, being 

: Af? diſſeiſor, albeit he diſſeiſe the plaintiff after, 154 b * 

Where it heth upon a rediſſeiſin of parcel of the tenements 
formerly recovered, ibid. 

Where it lieth of a rent-ſeck by ſurpluſage formerly reco- 
vered by the meſne as a rent ſervice, 184 b * 

Where it lieth by tenant in tail after poſſibility, &c. upon a 
recovery by him being tenant in ſpecial tail, 1544. 

Where it lieth upon a rediſſeiſin of a common after a re- 
covery of the land out of which, &c. ibid. 


Regiſter of Writs. 
What, and its antiquities, 16 b ©, 37 bg, 159 a * 


Relation, See Alien, Attornment, Bargain 


and Sale, Conditions, Felony, Grants, Leaſes, 


s Releaſes. 4 


How the word (predi&') in grants ſhall have relation, 


20 b 


— 


How the word (eadem) ſhall have relation where two 

things are mentioned before, 20 b + 

The relation and force of the word (inde) 82 b, 203 a * 

Where a feoffment relating to the eſtate of another, ſhall 
paſs a fee-fimple without the word (heirs) gb « 

Where and to what intents an eſcheat or forfeiture ſhall 
relate to the time of the felony committed, and where 
and to what not, 13 2 J, 390 b 

Where a relation ſhall not work a wrong or charge to a 
third perſon, 150 a * | 

Where the relation of an eſtate gained by wrong ſhall not 

defeat an eſtate ſubſequent gained by right, 277 bY 


Releaſes, Sce Action, Conditions, Confirmation, 


Execution, Grants, Relation, Reſervation, 
Waſte. | 


The form of a releaſe, 264 b + 

The ſeveral ſorts of releaſes, 264 a J, b * | 

The proper words of releaſes, and what words ſhall be ſaid 
to amount to a releaſe, and what not, 264 b, 306 a * 

What act by him that right hath ſhall be ſaid a releaſe in 
law of his right or action, and what not, and how it dif- 
fereth from a releaſe in deed, 164 b * | 

How many ſeveral ways a releaſe may enure, 193 b *, 

Where a releaſe of right to one that hath neither freeho!d 
in deed or in law ſhall be good, and where not, 2bg b , 
266a f, bY, 267a +, 4644 J. 6 f 

Where a releaſe of an annuity to the patron in time af va- 
cation ſhall be good; /ecrs to the ordinary. 266 a + 

Where privity ſhall be requiſite to the releaſe of a right, 
and where not, 266a , 268 a“, 275 a + 

Where and by what means a diſſeiſee may releaſe his rigiit 
for liſe only, and where and by not, 264 b 

Where by a relcaſe of all right in the land, a power or au- 

- thority ſha!l be determined, and where not, 265 b + 

Where ſuch releaſe ſhall not extinct a future right or poul- 
ſibility, 264 a +, b ® 

Where a releaſe of dower to him in the reverſion upon aa 
eſtate for life thall be good, 264 a * : 

Where a releaſe to the tenant for life ſhall enure to him in 
the reverſion or remainder, & # conwer/o, and where not, 

bf tot. pag. 275 a J, bj , 279 b f, 285 bY, 
2 
White and to what purpoſes a releaſe to him that hath but 
a a bare right ſhall be good and available, and where and 
to what not, 267aQ, 268 a *, b J, 269a*® 

* many ways a ſeigniory, rent or right inay be releaſed, 
208 a * 

Where a releaſe to him that hath no eſtate or right ſhall be 
good, 265 b H, 268 as, 269 a 7 | 

Where a difeifor makes a releaſe to one and his heirs pur 

auler wie, a releaſe by the diſſeiſee to the heir after the 
death of the leflee before entry ſhall extinct his right, 
27ca*® 

Where a releaſe to one diſſeĩſor ſhall enure to his compa- 
nion, and where not, 194 a J, 275 b J, 270 a per tot. 
pag. 378 80 

Where a releaſe by the patron to one uſurper ſhall enure 
to both, 194 a *, 2764 * 5 

Where a releaſe to one feoffee of the diſſeiſor ſhall enure to 
both, 194 b“, 2706 a J, 277a F . 

Where a releaſe to one treſpaſſor ſhall be available to his 
companion, 232 a 7 | ' 

Where a releaſe to the executors ſhall be a good bar in an 
action againſt the heir, 232 a | 

Where why to what purpoſes aſter a feoffment in fee by the 
tenant, the releaſe of the lord ſhall be good to the teofior, 
and where and to what not, 269a fl. b? 

Where ſuch feoffor ſhall take advantage of a releaſe by the 
lord to the feoffee, but not 2 conwerſo, 269 b * 

Where a releaſe to the aſſignee of tenant for life ſhall be a 
good plea in an action againft the tenant for waſte done 
before the aſſignment, 269 b * 

To what purpoſes a releaſe to a leſſee for years before en- 

try, or to him that hath a future intereſt, ſhall be good, 
and to what not, 46 b , 270 a * J | 

Where a releaſe to one in reverſion or remainder for years 
ſhall be good to enlarge his eſtate, 270 a * N 

Where the releaſe by one joint leflee for years to his com- 

- panion ſhall be god before entry, 250 b + 

Two grantees of the next avoidance, a releaſe by the one 
to the other before the church vaids, good ; /ecus after, 
270 b a f | | 

Where a releaſe to a tenant at will ſhall. be good to enlarge 
his eſtate; ſecui to à tenant at ſufferance, 270 b. N. 
271 a q | . N TTY nente: 

* deve, upon a feoffment in truſt the feoffor accupies and 
takes the profits, a rcleaſe to him by the feoffees (hull be 
good, 271 a J, b, 272 a, by 3 
| | it 
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What ſhall be ſald a ſufficient privity whereupon a releaſe 

may enure by way of enlargement of the eſtate, and 
What not, 272b J, 273 a per lot. pag. 

In what releafe words of limitation are requiſite to the paſ- 
fing of an. inheritance, and in what not, 273 bf *, 
274 a F, by, 275 at, 280 2: 
tore a feme covert is tenant for life a releaſe to the huſ- 
band and his heirs ſhall be good, 173 b“; 299 a N 

Where a releaſe to tenant by flatute-merchant, &e, or 

guardian, which hold over tor the value, ſhall be good 
to enlarge their eſtates, 273 b“ 

Leſſee for ten years, the remainder for twenty years, by 
the relcaſe of him in the remainder to the leſſee he ſhail 
have for thirty years, 273 b * 

What privity requiſite to a releaſe which enures by way-of 
mitier le/tate, 273 b d 

Where and te what purpoſes the releaſe of one jointenant 
to his companion ſhall enure by way of mitter leflate, 
and where and to what not, 273 b @ 

Where the releaſe of one coparcener of a rent ſhall enure to 
the other by way of mirter leſtate, alb.it her mui.ty be in 
ſuſpence, & fc J converſo 273 b 

Where one coparcener of a rent mat ries the tertenant, and 
the other rclcafes to the huſband and wife, how it ſhall 
enure, guære, ibid. ; | 

Where a releaſe of a right upon cond'tion ſhall be good; 
cus of a condition upon condition, 274 b 7 
here leilce for years is ouſted, and he in the reverſion 

_ difleiſcd, by the releaſe of the leſſee to the diſſeiſor the 

J . may enter; ſecus in caſe of a leale for life, 175 
bY, 276 4 + 5 i 

Where a Nasal by one whoſe entry is lawful to him that 
is in by wrong, ſhall purge and take away ail mean 

eſtates and titles; /ecus where his entry is not lawful, 
266 b 1 % 277 a 1%, by, 278 a 1 

Where a releaſc to the feoffee of leſſee for life of the diſſeiſor 
ſhall exclude the diſleiſor of his entry, 276 b q 

Where a relea'c to one feoffee of ſuch leſlee ſhall bar the 
difierfior as to both, 277 a + 

Where the feoflee of a diſſciſor upon condition makes a 
teoffment over, a releaſe by the diſſeiſee to the ſecond 
feoftee ſhall extinct the condition; /ecus of a releaſe to 
the firſt feoftce, 277 b * 

M here the releaſe of the diſſeiſee to a diſſeiſor to the uſe of 
another, ſhall take away the agreement of ceftuy que uſe, 
277 b 

Where two diſſeiſors releaſe to their diſſeiſor, and after 
difleiſe him, the relcaſe of the diſſciſee to one or both 

of them, ſhall not exclude the ſecond diſſeiſor to re-enter, 
27%8a * 

Fs ae purpoſes the releaſe of the diſieiſee to one diſ- 
ſeiſor ſhall be ſaid to enure by way of entry and feolt- 
ment, and io what not, 194 b T. 278 a ©, b 

Where acts done to or by the difleifor thall not be avoided 

by the alteration of his eſtate, by the releaſe of the dit- 
ſe:ſee, 278 a 1, bf 


Where an alien diſſeiſor is endenizened, by the releaſe of 


the diſleiſee to him, the king ſhall not have the land; 


ſecus if he were the feoffce of a diflcifor, 278 b + 

Where the lord diſſeiſes his tenant and is diſſeiſed, the re- 

leaſe of the tenant to the ſecond diſſeiſor ſhiall not revive 
the ſeigniory ; At if the lord and a ſtranger had diſ- 
iteiſed the tenant, and the diflleilce relcaſed to the ſtran- 
ger, 278 b 

Where a releaſe ſhall be ſaid to enure totally by way of 
extinguiſhment, and where only as to ſome purpoſes, 
279 b“ J, 280a 4, 313 b* 

Where a releaſe to one jointenant. ſhall enure to his com- 

panion, and where not, 194 a, b * 

V 
panion ſhall be good, and where not, and how ſuch re- 
leate ſhall enure, 193 à © per tot. pag. 318 a F 

Where the feme meſne and the tenant intermarry, and the 
lord paramount releaſes to the huſband and wite, how it 
ſhall enure, guere, 208 a * 

Where a cleats which enures by way of extinguiſhment. 
may admit of a limitation, and where not, 280a* _ * 


Where by the releaſe of the lord to his tenant of all his 


right in the land, the ſeigniory ſhall be extinct without 
words of inheritance, 280 a * 


Where one releaſe ſhall enure to extinguiſh ſeveral rights 
in one and the ſame land, 280 a * | 
Where the releaſe of the lord of all his right to the tenant, 


and a leaſe for years of the ſeigniory ſhall extinguiſh the 
ſeigniory and eſtate of the leſſee alſo 
to them and their heirs, 280 a * 

Where in mixt actions a releaſe of all actions real or per- 
ſonal thall be a good bar, 28;a f ,, b + * 

Where in an afliſe by three jointenants, a releaſe of actions 


perſonal by one to the difleifor ſhall not bar his compa - 


nion, 285 u f 


here a releaſe by one jointenant or parcener to his com- 


; ſecus of a releale, 
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Whore in a writ of ward by tws; à felsaſe by one, is the 
defendint thall enure to the benefit of his companion tor 
the whole, 285 a « | | | 

Where a releaſe of actions perſonal ſhall be a good bar in 
actions real where damages are to be recovered, and 
where hot, 285 aq, b+ Nn | 

Wh-re a releaſe of all actions to the diſſeiſor or his tenant 
for life ſhall not extend to his feoffee, or him in the re- 
mainder, 255b*s, 2Bgb+q, 26a q f 

Where ſuch releaſe ſhall not prejudice the heir of the diſ- 
ſeiſee of his action after the death of his anceſlor, 283 
b 

Where a releaſe of actions real ſhall be available only to 
the tenant, 285 b, 286a + | 

Where a releaſe of all actions ſhall bar a right, and where 
not, but the party notwithſtanding may enter or ſeize, 
268a*Qq, b 

Where a releaſe of actions real before the ſtatute of uſes 
was a good plea by the pernor of the profits, 287 a 4 

Where a releaſe of all actions, appeals or demands, ſhall 


be a good bar in an appeal of death; %u of a releaſe 


of all actions real and perſonal, 287 b f J, 288 a *, 
291 b f 

Where a releaſe of actions perſonal ſhall be a good bar in 
an appeal of mayhem, 288a* q 

Where a releaſe of all actions ſhall be a good plea in a wric 
of error or attaint, and where not, 288b ©, 289 a 1 

By a releaſe of demands what things are releaſed, 291 a, 
292 a 1, 392 b | Th, 

Where by a releaſe of quarrels all actions and cauſes of 
actions are releaſed, 292 a * | | 

Where a releaſe of all actions ſhall diſcharge an obligation 
before it be broken; /7cus of a covenant, 292 b * 

Where by a releaſe of all actions a rent at a day after, or 
an annuity not behind is not releaſed, 292 b* & _ 

Where he in the remainder in tail releaſes to the tenant for 
life in poſſeſſion all his right, what ſhall paſs, 345 b N 

What a releaſe can, what it cannot operate on, 401 b + * 


A releaſe to bargainee, why good, 401 b + 


Relief. See Debt, Serjeanty, Stat. of Magus h 
Cbarta, c. 2. 


Relief what, and whence derived, 76 a *, 83 a J, b+ 

What the relief of a knight and each nobleman was by the 
common law, and what now by the ſtatute, 0 “ g, 
69 b +, 33 be, 106a 

The relief of the tenant who holdeth by the entire fee of a 
knight's moiety or third part, 83 a 605 b 4, 106 4 1 

The remedy which the lord hath for his relief, and where 
an action of debt lieth for relief, and where not, 8 3 a 8 

Where the lord by knight ſervice ſhall have both wardſlüp 
and relief of the ſame heir, and where neither, 83 b . ; 

Where the heir within age ſhall pay relief, and where not, 
wid, | 

Where the ſucceſſor of an abbot or biſhop ſhall pay relief, 
and where not, 84 a 4, 99 a F | 17 

Where the lord ſhall have relief of the heir enfeoffed by 
colluſion, 84 a + | 

The relief of a tenant in ſocage, go b , gr a + 

Where the rent is ten ſhiliings or a pair . ſpurs, what re- 
lief ſhall be paid, and who ſhall have the election, go b d, 


T » 
ar 
Where the rent is not annual, what relief ſhall be paid, 
1a+ SE 
ie was time the relief of ſuch tenant ſhall be due to the 
lord, and where the lord ſhall not diſtrain till a certain 
time, 91 a J, 92 a 7277 
Where the heir of c que ſe ſhall pay relief, g1 a“ 
Of what ſervice a relief ſhall be due, And of what not, 91 bY, 
93 2 * e ; 


Remainder, See Entry Congeable, Heirs 


Inſtant, Prerogative, Releates, Remitter, 
Reverſion, Waſte. 


Remainder what, and whence derived, 49 a f. 143 a* 
Where it ſhall paſs without deed, 49 a CJ, 143 2 + 


Where a remainder may depend without a particular eſtate, 
298 a * > 


Where the defeating of the particular eſtate ſhall defeat the 


remainder, and where not, 16d. 
A rent granted to the tertenant for life, the remainder in 
fee, a good remainder, 298 a f * 
Where a rent 1s granted pur auer wir, the remainder in tail 
to ceffuy que wir, a good remainder, 298 a * 
NN the grant of a remainder a reverſion ſhall paſes, 
299 CEE” 0 80 el 
Where the execution of a particular eſtate upon a fine ſur 
| | grant 
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o Eline created by hve mall be good, and 
264 a +, 377 \ by 


When. it, falls af the ular eſtate, determine before the 
contingency happen, when not, 494 b 
EISSN 30 26 OBI MRS ct | 
Remitter, See App endant, Charge, Entry 
© Congeable, Fines, "Joinenant, Warranty. 


and where not- 


e etymology and deſc ription of a remitter, 347 b 
TR ee 6 a*fetnitter, 348 a f 
ete a remitttr ſhall operate upon a freehold in law de- 
ſcended before 22 348 a 9 


ere tetlant in tail differfes his diſcontinuee, his iſſue ſhall 


hs venßtted, fiotwirtiſtanging the infancy or coverture of 
the diſcontinuce, 348 a C 
Where tenant in tail infeoff. his iſſue within age, he is re- 
mitted; ſecus of a uſe remitted to him upon a tcoftment, 
wile b#; 350 54, 35: b 
at charges by the itſue ſhall be avoided by a remitter, 
and what not, 349 a * 
Where an uſurpation ſhall work a remitter, 194 a 
Where the ifſue in tail within age enters, or intermarries 
with the diſcontinuee, he is Temitted ; ; /ecus if of full 
age, 202 b +, 350 b *q 
W here a right x; wt an action, or an action without a 
right, ſha] work no remitter, 348 a + *, 349 bf, 350 + 
Where tenant in tail ſufters an _erreneous recovery, an 
_— the recoveror, and dies, his iſſue is not remitted, 


wit? a 3 uſurps upon a purchaſet of an advow ſon, 

and grants to him in tee, who dies, his iſſue is not remit - 
— red, 49 b Tt | 

Where a moiety of the bands diſcontinued deſcending upon 
the iſlse in tl mall be a remitter only for the lame 
moiety, 350a f. 

Where tenant in tail enfeoffs his iſſue within age and a 
ſtranger, no remitter to the 1five, but for a moiety, 

50a J 

Where the huſband Hſcontinues, and retakes to himſelf and 
his wiſe during his life, the teme is remitted, 3 50 b J, 
351b*q | 

Where an infant or feme covert ſhall be remitted againſt 
their deed indented, or acceptance by fine, 353 a* 

Where upon a diſcontinuance” by the huſband by fine, a 
grant and render to the wite ks be a remitter to ay 
albeit ſhe be no party to the writ, or conuſans, 353 a N 

Where baron and teme tenants in ſpecial tail levy a fine at 

the common law, and retake in fee, the feme is not re- 
mirted, bur her iffue upon the diſcent ſhall, 353 a * 

Where the flue in tail of full age takes huſband, a leaſe to 
her and her huſband by the diſcontinuee ſhall be a remit- 
ter, 353 b 

Where a man ſhall be remittcd againſt his own diſcontinu- 
ance and repriſal, 3 4a +* | 

Where a remitter to ihe particular eftate ſhall be a remitter 
to all in the reverſion or remainder, 3 54b + * 
here a temitter to the particular eſtate ſhall be a remitter 

to the reverſi n, notwithſtandiug a mcan remainder be bar- 
red during the diſcontinuance, 354 b 

Where a remitte r to the particular eſtate ſhall deveſt a re- 
mainder or reverſion ſettled in the king during the diſ- 
continuance, 1674. 

Where after a recovery by default againſt a feme, a leaſe to 
her and _ huſband ſhall be a remitter to the feme, 
355at, 356a+®* 

Where the difcontiruiee of the huſband enfeoffs the huſband: 
Wor oy and a ranger, the wife is remitted to a moicty, 

35 . 

Where rhe Aenne of the huſband makes a leaſe to the 

wife, the diſagreement of the huſband ſhall not ouſt the 
teme of her remitter, 3 56 b J, 357 a 

Where the wife being remitted during the coverture, may 
after the death of her huſband wave her remitter, and 
where not, 357 a 4 

* here tenaut in tail to him and his heirs females diſconti- 
nuee, and retakes in fee, and dies, having a daughter, the 
fon born after ſluall not deveſt the remiiter, 357 a * 

Where covig in the kuſband and wife to diflei the diſcon- 

2 tinuee, and infeoff them, mall hinder the remitter to the 
Wife, 357 a | 

Where tenant ; tail and his ĩſſue diſſeiſe the diſcontinuee to 
the uſe of the father, who dies, the iſſue is not remitted 
- againſt, the dees, albeit he be againſt all others, 


7b 
1 one jointenant is of covin to diſſeiſe the heir of their 


- diffetfor, ang enfeoff them, the other deins not privy to 
the covin is remitted tor his part 


4 
Wh re the huſband difcontinues 4 3 ſor life the 
remainder to his wife, by the death of the huſband the 


— 


of * - 
Bd 4 « 
yg: # * 
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714 render, ba be d execyitian.;of *. mage 
Wh a remainder not veſt ng at the time of the particular 


wife 1 is remitted beſore entry, and cannot waive, 358 


Where a freehold in law accruing to the iſſue in tail or. 
diſſeiſee by ſurvivorſhip, or by reaſon of a remainder, 
hall work a remitter, and where not, 358 b J, 
359a and b F ; 

Where an abbot or biſhop diſcontinues, and retikes in ſee 
by licence, the ſucceſſor N be remitted apd defeat the 
mean charges, 360a J, bj. 

Where a remitter ſhall be wrought by a matter in pas al- 
beit the diſcontinuance groweth by matter of record, 
355at, 350 a f, 361 b 7 

Where in a formedon or writ of entry the tenant pleads non- 
tenure or diſclaims, by the entry of the iſſue in tail or 
difleiſee, they are remitted before judgment, 362 a J. 

63 a 
Where a Claim in pai; ſhall not hinder a remitter ; ſeems of 
an indenture, or a elaim of —_— 30 3 b F. 364 aq 

Where a man of full age havin ht of entry takes an 
eſtate he is remitted ; fecus of a rg t of action, 363 b 7, 
304a+* 

Where a remitter to one jointenant ſhall be a remitter to by 
companion, and where not, 364 b 


Rents, See Annuity, Appendant, Apportion- 
ment, Confirmation, Diſcontinuance, Diſ- 
ſeiſin, Diſtreſs, Extinguiſhment, Fealty 


Grants, Manor, Reſervation, Seiſin, Jul 
32. H. 8. c. 37. Suſpenſion. 


The derivation of the word, 141 b f 

The diviſion of rents, 1874. 

Rent-ſervice what, 87 b f, 141 b J, 14: by 

Such rent dittr zinable of common right, 142 a +, b+ 

How ſuch rent may become ſeck, 1 50 a J, b + . gt a + 

To what purpoſes ſuch rent, become ſeek, ſhall be Nd to 
participate of the nature of a rent ſervice, and to what 
not, 150 b“, 153a +*,154b*, 309 b 

Out of whit things a rent may be granted or reſerved, and 
out of what not, 47 a 7, 142 a®, 144 a*%F 

Where a tcnure being by homage, fealty, and rent, by 
recovery or grant of the rent the homaye and fealty a 
paſs, and where not, 1512“ 

Rent-charge, what, 243 b “, 144 a * EEG 15 

Where a grant to diſtrain ſhall amount to a e | 
146 b J, 148 a 1, 308 a J, be 

Where words in a grant ſhall amount to a rent- charge, al- 
beit there be no expreſs words of charge or Ade. 

a f 

Wheze i in a grant af a rent a previſo not to charge the per- 

ſon of the grantor ſhall be good, and where not, 146 a 


1 


r tot. pa, 

Where 3 in lock a grant a proviſo not to charge he land 
ſhall be void, 146 aq 

Where the perſon of the grantor ſhall be char 
rent-charge, notwithſtanding a proviſo to 
perſon, 146 b F 

Rent- ſeck, what, and whence ſo called, 143 bY, 144 2 4 

Where a rent is granted out of one manor with a clauſe of 
diſtreſs in another, what rent it ſhall be, and how con- 
rued, 147 a per tot. pag. 

Where a rent is granted out of two acres, with a clauſe of 
diſtreſs in one, or to two perſons with a diſtreſs to one, 
what rent it ſhall be conſtrued, 147 b + 

wt pogo ed to by leſſor and his executors, to whom it 

When it Fee go to the heir, when to the executor, 200 a ® 

_ 82 be levied if an execution on the tenant's goods, 

Whete the ſame N ng be both charge and ſeck n 
temporibus, 4707 

Where a rentin tee is granted out of lands m fre and 8 term 
for years, or ſolely out of a term for years, how it thall 
be. conſtrued, tid. 

Where a man ſeiſed of twenty acres grants a rent of 208. 
percipiend de uãlibet acra, how it hall be conſti ued, 
147 b ©; .267 b. 2 

Where the — ainor and bargainee join in the grant of a 
rent, how it thall be conſtrued before, and how after en- 
rollmeat, 147 b“ 

Where 4 rent granted for owelty of partition ſhall be wood 
wy ral. ſicus of a rent of owelty of exchange, 
10ga E| 

What real actions lie for the ena of a rent-charge, or 
ſeck after ſeſin. 160 4 <q 


Where money given in ſeiſin of a rent before the days men 
not be abated out of the rent, 318 u + 


"wick a 
charge his 


After, 2 expiration ot the leaſe, how to be retoremd, 


397 
How 4 how tis not diſcharged 24 
When due, 491a 7 SB 75 


Replevin: 


1 


The etymolo fthe word (replevin) 148 b t, 161 a“ 
Where fach Sit lieth, FA F Fed 
How many ways goods may be replevied, 145 b + 
Where a replevin brought by him that had no property 
in the goods at the time of the taking ſhall be good, aud 
Where not, 76:7. 
Where 1 man may have a replevin of goods not diſtrained, 
$714 $5 | 
The rere pledges the ſheriff ought to take in a replevin, 
145 bf # 
Where a replevin lieth notwithſtanding a grant to keep the 
goods kltraned agnünſt gages and pledges, 145 b 
Where a replevin lieth notwithſtanding the property once 
tried and tound for the defendant, 145 b * 
Where the beaſts of ſeveral men arc taken, they ſhall not 
join in a replevin, 145 b J 
In a replevin property to the Ne and a ſtranger, or 
where there, be two plaintiffs, property to one of them, 
a good plea, id. 
| Report. 
What, and whence derived, 293 a U 


Requeſt, See Condition, Demand, Dower, 


What ſhall be a ſofficient requeſt by the wife to entitle her 
to damages in a writ of dower, and what not, 32 b © 
Where an eſtate is to be made upon requeſt by force of a 
condition, by whom, when, and where ſuch requeſt 
ought to be made, 220 2 


Reſceit. See Stat. W. 2. c. 3. Gloceſter, c. 11. 


The etymology. and ſignification of the word, 192 b, 
2 b | | 
Where * being received. ſhall plead, and advantage 
ſhall be taken againſt her as a feme ſole, and where not, 
53 a 7 Sous” 
Where in an action of waſte againſt the huſband and wife, 
upon the default of the huſband the wife ſhall be re- 
ceived, 355 a q, b + 
Where he in the reverſion ſhall be received upon the de- 
fault of tenant for life, albeit the ſtatute ſpeaketh of a 
remainder, 356 a * 


| Reſcous. 


The defcription and derivation of reſcous, 160 b + 
Where the cattle diſtrained go into the houſe of the owner, 
the not delivery of them ſhall be eſteemed in law a reſ- 
cous, 161 a + 
Where the owner may make reſcous of a diſtreſs taken 
without cauſe, and where not, 47 b +4, 160 b J, 
161 a * : 
Where reſcous ſhall be a diſſeiſin of a rent-ſervice, and 
Where not, 160bY, 161 a 9 
Where the lord diſtrains his tenant in the highway within 
his fee, the tenant may make reſcous, 161 a + 
Where the tenant may make reſcous upon a diſtreſs of 
the lord taken out of his fee, and where not, 161 a + * 
Where the party not guilty may make reſcous upon an 
_ arreſt of the ſheriff for felony, and where not, 161 a * 
How to be puniſhed, 397 a * 


Reſervation. See Annuity, Condition, 
Confirmation, Jointenants, Rents. 


The derivation of the word, 142 bC, 143 a | 

What ſhall be ſaid good words of reſervation, 47 a 4, 
144 a f 

The diflerence - between an exception and a reſervation, 
.47Aa® 

To what perſon the reſervation ought to be made, and 
where it ſhall be good to a ſtranger to the land, and 
where not, 47 a, 143 bY, 213 a and b 

Where a reſervation to lus heirs without any thing to the 
party hinſelt ſhall be good, and where not, 99 bet, 213 
bf F. 214 a+ 


Reſervation tv a man, or his heirs, how it ſhall be con- 


ſtrued, 214 a + | | 

V here a rent reſerved to one jointenant ſhall be good alſo 
to his compmnion, and where not, 47 a, 192 a *, 
214 A +, 318 a? 

Where a rent is reſerved generally, to what perſons it ſhall 
extend, 47 a * | | 

Where the {pecii! reſervation of the party ſhall deſtrov the 

general intendinent of the law, 23 a *, 47 n, 30; by 


. 


Replevin. See Property, Stat, Marlb.:cap. 22, What things the lojd may reſerve for rent, and what not, 


g1b* , 142 a * 
Upon what eſtate a rent-ſervice may be reſerved at this 
ay, and upon What not, 142 b, 434 A7 


Where a rent reſerved upon a bargain and ſale ſhall be good, 


102 * 
Where a rent may be reſerved upon a releaſe, and where 
not, 193 b C 


Where a reſervation ſhall amount to a grant, and where 


not, 170 a f, 143 bY, 144 a + 


Where an entry for condition brokgn cannot be reſerved to 


a ſtranger, 214 b q 


Where tcnant for life and he in the reverſion. j als 


in a leaſe tor life reſerving a rent, how it ſhall enute, 
214 a © » 4 
Where the lord releaſes to his tenant by feafty and rent, 
ſaving or reſcrving to him his rent, what rent it ſhall 
be conſtrued, 150 a J | 
Reſervation at Miehaclmas and our Lady-day, upon a leaſe 


made in February, ſhall be conſtrued at our Lady day and 
Michaelmes, 217 b 


Reſponſalis. 
The ſignification of the word, 128 


Reſummons. 


The nature of ſuch writ, and where it lieth, 135 b 1 
The ſeveral kinds of reſummons, 10d. 
here after judgment that the tenant ſhall go without day, 


the plaintiſf may continue the cauſe * a refummons or 
7 


re- attachment, and where not, 135 b 


363 4 1 
Retraxit, 


A retraxit, what, and how it differeth from a nonſuit and 
departure, 138 bY, 139a + 

The ſeveral forts of retraxit, and the form of entering them, 
139 a 7 


Reve. 


The fignification and derivation of the word, 61 b q 
The oflice and duty of a reve, 62 a F 


Reverſion. See Appendant, Remainder, 


The etymology of the word, 142 b * 
The de ſeription of a reverſion, 22 b F 
Where an uſe after divers particular citates is limitcd to the 
right heirs of the feoffor, it ſhall be ſaid in him as a re- 
verſion, 22 b * | 
Where a man makes a giſt in tail or leaſe for life, the re- 
mainder to his right heirs, it ſhall be in him as a rever- 
ſion, 22 bq 3 
Where a froffment is made to the uſe of the feoffor in tail, 
and after to the feoflee in fee, the feoffee hath no rever- 
fon, 10%. | 
What reverſion ſhall be accounted aſſets, and what not, 
173 a7 | 
Where a reverſion upon an eſtate tail ſhall be a ſufficient 
continuance of privity between parceners to take advan- 
tage of a warranty or condition in law, 175 b t 


Reviver, See Extinguiſnment. 


Revocation. See Prerogative, Uſes. 


p ti: 
By what acts a power to revoke uſes ſhall be extinct and de- 
teated, and by what not. 237a*, 21, 237, 265 by 
Where a power of revocation may be apportioned, and 

where not, 237 a * SITES, 


Right. Sce Corporation, Releaſes. 


The fignification and extent of the word (right) 153 b J, 
265a 7, 245;aC, b 
The ſeveral kinds of right, 266a *,"245 b + 


Common right, what, and how taken, 142 a 


Where the law more reſpecteth a leſs eſtate by right, than 
4 greater by wrong, 42 b 1 

A right cannot die, 279 b 

The ſeveral natures of writs of right, 158 b N 

Where in ſuch wiit the demandant ought to alledge ſeiſn 
within time of limitation; cu, in caſe of the king, 
294 , b f | | 

Tho ſeveral times of limitation in a writ of right, 114 b ©, 
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By what means a future right may be barred, and by what | 


not, 2656 4a ., br 1b. 

Where a recontinuance of a right of . poſſeſſion out of the 
hands of him that hath the abſolute right ſhall draw 
with it the meer. right to the land, and where not, 
266 a J, 278 b J, 279 af, 283 b“ f a 

Where in a writ of right the mecr right ſhall be preferred 
before the right of poſleſſion, 279 a f, b yy 283 b f, 
284 a + | | 

Where a writ of right lieth for a rent, 160 a 

What ſhall be faid a ſufficient ſeiſin to maintain a writ 
of right, and what not, 210 b J, 281 a fer fot. pag. 
293a f N ow 

Where jud 
grand af 
295 b + | | 

The form of the judgment ta a writ of right, 15/4, 

Within what time claim ought to be made for the avoidance 
of ſuch judgment, 254 J, 262 a * 


+20... - Riot. See Forcible Entry, 
How many perſons may make one, 257 a f 
Robbery. 


The acceptation and derivation of the word, 288 a * 


See Appeal. 


 _ Raſearia. 
The meaning of ruſcaria, 5a 7 
Saliva, 


What alva is, 4 b * 
What ſhall paſs in a grant by that name, 76:4. 


Scire Facias, See Stat. W. 2. c. 35. 32 H8.c.5. 


Such writ whence ſo called, and where it lieth, 290 b * 
A releaſe of actions, a good bar in a ſcire facias, 290 b Q, 
2091 a 


Where and upon what judgment the tenant having a war- - 


ranty, and a recovery being had againſt him, ſhall have 


a ſcire facias upon allets deſcended after, and where not, 


66a © 
Where in ſuch writ the tenant ſhall recover the land loſt, 
and where the aſſets deſcended, 366 a * 


Scutagium. See Eſcuage. 


The meaning of the word, 68 b *, 75 a + 
Seals. 


The antiquity of ſcaling charters, 7 a * 
When ſealing with arms began, 74:4. 
Inheritances paſſing under the great ſeal of England, ſhall 


be diſceadible according to the common law of England, 
9a? 


See Protection. 


Seiſin. See Baſtard, Conditions, Curteſy, Dower 
Poſſeſſion, Stat. 32 II. 8. c. 2. Villenage. 


The fignification of the word, 152 a * 

The ſeveral ſorts of ſeiſins, 29 a + 

Where a ſeiſin of parcel ſhall be a ſufſicient ſciſin in law to 
have an aſſiſe for the whole, 153 a“, 315 a * 

What ſhall be ſaid a ſufficient ſeiſin of a rent to have an 
aſſiſe, and what not, 159 b U,160a *, 314 b J, 318 a + 

Where ſeiſin of a rent by the lord before his feoffment of the 
for a condition broken; 202 b + 

To what purpoſes the ſeiſin of a rent ſhall be a ſeiſin of the 
reverſion, and to what not, 15 a * 

Where ſeiſin of a rent by the hands of one jointenant, fhall 
be good for all, 315 a * 

Where the ſeifin of ho 
other ſervices, 68 a , 


manor, ſhall not enable him to bring an aſſiſe after entry 


1 T7 Selda. 
The ſignification of /e/da, 4 b # 


dei Terre, 
What it means, 5 b. 


* * 


ment final ſhall be given in ſuch writ, albeit tbe 
ſe give not their verdict upon the meer right, 


mage or ſealty ſhall be a ſeiũn of all 
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Seguatur ſub ſuo Periculo. 


Whence ſo called, 101 bq 
Wucre the writ lieth, 16d, 


Serjeanty. 


The deſcription of tenure by grand ſerjeanty, and why ſo 
called, 105 b 

How it differeth fr m eſcuage, 105 b g. 106 a ©, and b 

The ſpecial properties of this ſervice, os b«q 

The holding by what offices ſhall be ſaid grand ſerjeanty, 
106 a + * 

Where tenure by cornage ſhall be grand ſerjeanty, and 


where not, 107 a 

The relief of a tenant by grand ſerjeanty, 106 b + 

Where ſuch tenant may make a deputy, and where not, 
107 4 * | | 

Tone fond hominem ad guerram infra 4 Marie, grand 
ſerjcanty, 1%. 

What perſons are capable to perform this ſervice in perſon, 
and what not, 107 b per tot. pag. 

The incidents and fruits of this ſervice, 108 a 

Tenure by petit ſerjeanty deſcribed, 108 a * 

Such tenure but ſocage, ibid. 


Services, Sze Appendant, Apportionment, 
Extinguiſhment, Fealty, Grants, Homage, 
Knights Service, Rents, Seiſin, Tenure. 


Servitium, quid et quatuplex ? 65 a + 

What ſaid to be foreign ſervice, 68 b g. 69b *®, 74bC 

Where a corporal tervice may be performed by deputy, 
and where not, 70 4 b, 83 a+, 107 a ®, bt : 

What corporal tervices m:y become ſeck, and what not, 


151at 4 


Shaw, 
What ſhaw is, 4b q_ 


Sheriff. See Elegit, Execution, Stat. V. 2. c. 19. 


The etymology of the word, 109 bY, 168a* 

Whence called viſcount, 168 a # 

His office and duty, 7d. 

The antiquity of this office, and how called anciently 
168 4 f F 


Shire, 


The derivation of the word, coa®, 168a* 


From what antiquity this kingdom divided into ſhires, 
168 a C : 


County, whence ſo called, goa + 


Simony. See Stat. 31 El. c. 6. 


What it is, 400 a ® 

When to be given in evidence, 400 a * 

How odious in law, 17 b“, 89a 4, 344 b * 
Diſables the clerk for ever, 120 


Socage. See Eſcuage, Guardian, Relief, Stats 
Marl. c. 17. 4 and 5 Ame. 


The etymology of the word, 86 à +, b + 

'Fenure in ſocage deſcribed, 85 b + | 

Huw ſuch tenants were anciently called, $6 a + 

What tenure which is not knights ſervice ſball be (aid a te- 
nure in fozage, and what not, 86a* F, 87 a 

What things incident of common right to 
gtat | | 

What perſon may be ca 
and whit not, 88 b + 


A ! 4 wirarts. 7 
Where a guardian in ſocage ſhall have a ward by cauſe of 
ward, id. ; 


ſuch tenure, 


pable of a guardianſtip in ſocage, 


Where the next choſen of part of the mother Mall be 
zuarctan in ſocage before the next of part of the father. 
„% e,, 22 a4, 89 a 8 

WW here two are in equal degree of afEnity to the heir, 
which fhall be guardian in locage, 68.2 * ; 

v0 here he (hal be guardian, to whom there may be any 
pots ility ot diſcent, BY b f # ; 

The difference between the common and civil lay in that 
point, 88 b“ | ; 


Where ſuch guardian cannot ſorſeit or diſpoſe of his in- 


tereſt, 88 be, 894 


Where 


AH E 


Where he ſhall not preſent to the bene ſice of the heir, 17 b *, 
89 a + 

At That age the heir ſhall have an account againſt guar- 
dian in ſocage, 89 a 1 

For what things he ſhall be accomptable, 88 a, 69 b * 

What allowances he ought to have upon his accompt, 
89 a * 

Whew upon ſuch accompt no cahias lieth againſt the guar- 
ian, ibid. 

Where a ſtranger ſhall be charged as guardian in ſocage, 
89 b | 

Wheie the guardian occupying after the heir accompliſh 
his age of fourteen, ſhall be charged in an accompt as 
bailitt, go a * 


Sokemans and Sokmannt. 


The meaning of the words, 6 b *, 85a 7 


Solinus & Solinum Terræ. 


What they are, 5 4 N 


Stadium Terres - 
The ſigniſication thereof, 5 b + 


Stagnum. 


ui, and what paſſes by it, 5a C, 


Stanlaw, 


The etymology of the word, 4 b © 
Statutes, 


Concerning Statutes in General. 


See Preroga- 
tive, Preſcription. . 
Rules obſervable in the conſtruction of ſtatutes, 381 a J, 

b * 

3 a good mean to find the meaning of a ſta» 
tute, 79 a “* 

The equity of a ſtatute, what, 24 b f ; 

Where cales within the fame miſchief ſhall be taken with- 
in the ſame remedy of a flatute, 76a ©, 77 bt, 290 bs 
365 b * q | . 

Where a penal ſtatute ſhall be taken by equity, and where 
not, 46 +, 154a *, 236.a *,268 b“, 54 b 

What ſhall be ſaid a ſtatute or act of parliament, where the 
king only is mentioned, and where not, 98 a C, be : 

Where the ſtatute law and common law meet, which ſhall 
be preferred, 49 a t 

Where a ſtatute ſhall be extended by equity to other perſons 
than are named therein, 290 a 7 

Where a ſtatute ſpeaking of a reverſion, ſhall extend to a. 
remainder, et  conwverſo, 280 b“, 350 a * 

Where a ſtatute ſhall extend by equity to other actions than 
are mentioned, 54 b +, 365 b 

Where a ſtatute ſhall extend by conſtruction to another 
manner of title or conveyance than is mentioned, 326 a, 

65 b * 

Where the generality of the words of a ſtatute ſhall be 
reſtrained by equity, and conſtruction made againſt 
the letter, 272 a 7, b |, 290a 1, 360 a t, 365 b J., 
366 a+, 381 b * | : 

Where the recital of a ſtatute ia other words ſhall be good, 
and where not, 98 b“ 

Shall never be coaſtrued to prejudice an innocent perſon, 

Co a 

Whar is . what not, is to be determined by the judges, 

Is AD naturally expounded by fome other part of itſelf, 
353 b 5 


Magna Charta, Edit. Arno ꝙ Regis I. 3. 


The divers appellations in law of this ſtatute, 81 a+ *® 
't he ſeveral times it hath been confirmed, 81 a N 


No other but a confirmation of the common law, 31 a *, 


11 b * 
udg ment or ſtatute againſt this cha ter, void, 81 u “ 
hy !aid to be made 20 Hf. 3. when in truth it was 94. 3. 
43 2 * * 
Magna Charta, c. 2. of reliefs 30 a“ J, 83 b 1 *, 106 4 4 
—— . 4. of Waſte, 63 be EN . 
— . ot quarentincs, 32 b * 


A B | Li) E. 


Magea Chart, c. Tt. of common pleas, 71 b 6 

— c. 20. of caſtleguard, 7 * ' © 

C. 29. Gf wager (F law. Who faid to be Jalis 5 
vas within this ſtatute, 168 b? 

— c. 32. of alienation of part of the tenaucys 


434” | 


Merton, Edit. 20 Regis Il. 3. 


Merton, c. 1. of dower, 32 b * 

—— . 3. of redifleilin, 154 a and b F 4 
— . 5. of uſury againſt an infant, 246 b 

—— . 9. of waids, „% Q, 80a, 813 

— . S. of limitation, 114 bq, 115at 


AMarlbridge, Edit. 52 Regis H. 3. 


Mavlebridge, c. 17. of wards, what ſhall be ſaid le gitima 
clas Within tris ſtatute for the heir to have an account 
agaiit the guardian in ſocage, 89 a 1 

— . 22, ot replevins, 145 b 

. ut. which giveth a writ of entry in the e, 238 b J, 
239 2 7 


W:ftm. 1. Edit. Auno 3 Regis E. 1. 


Wefim. 1. c. 13. cf rapes, 123 b. 

c. 21. of waſte by guardians, 53 b * 

c. 26. of extortion, 368 b + * 

— 5 36. of ayde pur file marier & faire fits chipalery. 
162 | 

. 38. of limit tion, 114 b l 115 af 

. 40. of counterplea of voucher, 358 b N 


Gloceſter, Edit. Anno 6 Reg. E. 1. 


Glocefter, c. 1. of damages, 359 bY, 360a + ; 
— . 3. of collateral warranty. and the «xpoſition of the. 
ſeveral paris of this ſtatute, 3605 4a J, b + !, 366 a, 
381 a and b. 282 a and b, 383 a andb + 
— c. 5. of -wake, 53 b, 54 b, 200 b“. 247 b“, 386 b. 
— . 6. of mo#tdanieflor given to the heirs of ſeveral de- 

grees from the common anceſtor, 164 a J 
——— Cc.-11. of reſce t of tenant for years, c. and its ex” 


poſition, and to what perſons it extendeth, 46 a + *; 
Hide Stat. 21 FH. 8. Cs 159% | 


De Religiofis, Edit. Anno 7 Regis E. 1. 


De Rel. cap. 1, of mortmain, 2 b * 


Acton Barnel, Edit. Auno 11 E. 1. 
Addon Bur. cap. 1. of recogniſance, 289 b ® 


Weſtin. 2. Anno 13 Reg. E. 1. 


fm. 2. cap. 1. De donis conditionalibus, and what alienas 
tions are reftrained by this ſtatute, and what not, 18 b „ 
10 a, 24 a J, 223 b J. 224 a f, 202 a J, 327 b 
The occation of making this ſtature, and the commeadation- 
of the makers thereof, 19 a 7, 392 bf 
Vm. 2. cap. 3. Of cui in wvitd, and the reſceit of temes, 
280 a4, 352 b f. 253 a f, 355 4 f. b“ 356 a $ 
—— ca. 4. Which giveth « quod er d:forcrat, and the 
expolition of it, and to what perſons and actions it. ex- 
tendeth, 331 b, 354 by, 355aandb, 3802 + 
— cap. 5. of quare impedit and darrun preſentment, 
344 b f 1 
— c. 9. of forejudger of meſnes, and to what pers- 
ſons this ſtatute extendeth, and to what not, 100 à C. 


b f 
cap. 12. of auditors and account, 

295 aN 

— c. 13. of appeal., 139 b“. 289 aq 
cap. 8. of et and executions, and how the 
ſheriff ought to demean himſelf therein, 289 b + 
— cap. 21. of cefſarit, 154a T 
ap. 23. of waſte by jointenants and tenants in em- 

mon, 200 b ® | | 
cap 24. of a wrt of entry in confim li ran, v4 b * 
cafe 26. of double damages id a-' redificitin, - 
154.a* 
cp. 38. of jurors, 158 a + 
. 39. of raviſhment ot & ard, 136 b 
. 4.5; of execut.on by /cire ter phe Year, 


2914 þ 
48 


89 a 3 


—— 


: 3 
r 
De Mercatoribus, Edit. Anno 13 Reg. E. 1. 


& Sa. 2350 O46 eee 2210, 01 dis! ad the | > 6 

P. Mercatoribus, cap. 1. of recogn dre, and the expoſi- 

tion of the parts of this ſtatute, 55 bf 9 K „ 

Anno 18. E. 1. quia emptores terrarumy 43. b, 98 b, 

2434 Was sd. gl 034 LINEEN SER 6 2 * 

Hnng 28. E. 1. ertic, ſuper charts caps 9. of jurors, 152 at 
Stat. Edit. Tempore Regis E. 3. 


Ane x E. 3. rap. 12. of alienations without licence, 43 b + 

Anno 2 K * uk 9. me quia indebit', 131 b“ 

Anno 31 E. 3. cap. 11. of adminiſtrators, 133 b * 

Anno 34 E. 3. cap. | 8 of alienations without licence, 43 bf 

Anno 34 E: 3. cap. 16. of nonclaim, 262 a 1 

Aan 36 E. 3. ca. 18. of counts not abating for want of 

form, 304 b *; Vide title Pleadings. 

Mane 38 E. 3. cap. 4. of obligations in the third perſon 
made void, and to what bonds conſtrued to extend, aud to 

hat not, 229 b CJ. 230 2 * 


Stat. Edit. 7. emp. Regis R. 2. 


$47 ane. | 1 
R. 2. cap. 9. of feoffments for maintenance, 369 a 1 
| = - R. 2. a. 4 of affiſes in confinio comitatd', 154 af 
Anno ꝙ R. 2. cap. 2. of villeins, 124 b J, 125a 
Anno 12 R. 2. cap. 2. of placing officers of juitice, 134 a U 
Anno 16 R. 2. cap. 5. of premunire, 130 à + 


2 Stat. Edit. Temp. Regis H. 4. 
Au 1 H. 4; cap. 6. coneerning grants by the king, and 


what perſons are reſtrained by this act, and what not, 


133 4 f 
H. 4. cap. 7. of nonſuits, 139 b + _ 
— if 2 — of age to enter into religion, 157 a 1 


Stat. Edit. Temp. Regis H. 5. 


fund 2 H. 5. cap. 3. of jurors, and how expounded by equi - 
Denn 


1 2 ' Stat, Edit. Temp. Regis H. 6. . 
Anno 8 H. 6. . 9: of forcible entry, 257 b f 


; defey Stat. Edit. Temp. Regis H. 7. 


dow 4 Bl 7: e. 17. ef the wardſhip of the heir of gf 
" queruſe, 84 b | 
Py" ** 24+ of fines, 262 a 7. 326 A 9 372 Aa q, 
7 


CS 121 X cab. 20. of diſcontinuance of women's join- 
23 *. LY ſhall be ſaid an alienation of the wife 
within the ſtatute, and what not, 326 b *, 365 b *, 
366 a + 3817 — ; wa Fr 

- 19 H. 7+ cap. 15 of uſes, 91 a , 117 a f 


Stat. Edit. Temp. Regis H. 8. 
42 V H. 8. cap. 4. of avowries by recoverors, 104 b“ 


8. cap. 4. of ſale of lands by executors, 113 a * 
_>_ — 1 8. 5 : T6. of falfifying recoveries by leſſces for 


years, and avowries by the recoverors, 46 a *, 

' 104b*q | 2 Es 
Ane 21 H. 8. cap. 19. of avowries, and the expoſition of 
:-ſeveral parts of the ſtatutes, 268 b + , 312 a F 


. 8. cab. 3. of attaints, 294 a* C 
42 8 1 6.5. of giving the ſpecial matter in evi- 
dence by an officer zwuthorited by the commiſſion of ſew- 
4 | A | 8 
N 8. cap. 9. of recognizance and ſtatute- ſtaple, 
and the expoſition of the parts of this ſtatute, 289 bee, 
290 a #*. Vide Stat. 32. H. 8. cap. 5. 
uns 26 H. 8. 5 — 13. of forfeiture of lands for treaſon, 
372 b 11 
* 4 . l. cap. 10. of uſes, 187 b“, 237 a 5, 272 a f, 
N MIR. 
Anno 27 H. g. tap. cod. of women's jointures, and what 
ſhall be ſaid a good jointure within this ſtatute, and what 
not, 36 b per tot. pag. Yiae tir, Dower, i 
Anno 28 H. 8 c. 15. of trial before commiſſioners, for pira- 
ey, robbery, Sci upon the ſea, 39 a“ ä 
Anno. 31 H. 8. c. 1 and 34. H. 8. c. 5. of wills and war! 
ſhips, and the expoſition of the ſeveral parts of theſe 


ſtatutes, 96'a J, 78 a per tet. pag. b f, 111 b ber tot. 


4 H. 8. Co 2. of limitations, and what actions and 


9 


a+ 


Anno 32 I. 8. c. 9, of maintenance, 399 a * 


4 MH 4 
ſervices ſhall be ſaid withia the ſtatute, and what not, 

« 11g a MAR Tx #4 8s 412.2 | ag? 
Anno 32 H. B. c. 5. of extents and executions, and the ex- 
2 of the ſeveral parts of this ſtatute, 298 b J. 


Anno 32 H. 8. c. 
189 a1 


318 


7. of tithes, and the remedy for them, 


What ſhall be ſaid a pretenſed right or title within this ſta» 
tute, and what not, 369 a * e 

What perſons may buy or ſell à pretenſed right or title 
within this ſtatute, and what not; 369 2 F. b 2 

Of what eſtate ſuch pretenſed right may be, 1. 

By what way or means ſuch perſon may gain ſuch pretenſed 
right or title, and by whatnot, 369 b 

Anno 32 H. 8. c. 28. of leaſes by tenants in tail, huſband 
and wife, ang ſpiritual corporations, and'what things res 
quiſite to the perfection of ſuch leaſes, and what not, 
44 a and b, 333 a“ | £ 

Anno 32 H. 8. c. rod. of diſcontinuance of the wife's 
eſtate by the huſband, and the expoſition of the ie- 
veral clauſes* in this branch of tho ſtatute, 326 a per tot. 

ag e 

— 32 H. 8. c. 3t. of recoreries ſuffered by tenants fo? 
life, 362 a . Jide Stat. 14 Eliz. c. 8. 

Anno 32 H. 8. c. 32. of partition between jointenants and 
tenants in common, and the expoſition of the parts of this 
ſtatute, 169 a*, 173 4 J. b. 22 Oo mos 

Anno 32 H. 8. c. 33. of diſcents which take away entries, 
and the expoſition of the ſeveral parts of this ſtatute, 
238 a2 * f, 265 a *. Nie tit, Entry Congeable. . 

Anno 32 H. 8. c. 34. of conditions,: and the expoſition of 
the ſeveral parts of this Fatute, and what perſon ſhall rake 
advantage of the condition within this ſtatute, and what 
not, 215 a, b. | | 

Anno 32 1. c. 36. of fines, 372 b J. Fide Stat. 4 H. 7. 
Co 24+ ; l ? . 

Anno 32 H. 8. c. 37. of remedy for the arrearages of rents, 
and the ex poſition of all the parts of this ſtatute, 162 a J, 
and b per ror. pag. 351 b + ; 

Anno 32 H. 8. c. 16. of alien artificers, 396 a * 

Anno 32 H. 8. c. 38. of marriages, 235 2a 2 

Anno 32 H. 8. c. 46. and 33 H. 8. c. 21. concerning the 
4. of the court of wards, 77 a 

Anno 34 H. 8. c. 
32 H. 8. C. I. 

Anno 34 H. 8 c. 20. of recoveries againſt tenant in tail, 
the reverſion or remainder in the king, and the expo- 
ſition of the ſeveral parts of this ſtatute, 335 4, 372 b* , 
37341 

Anno 35 H. 8. c. 2. 
realm, 261 b “* 


5. of wills and wards. ide Stat, 


of trial of treaſon committed out of the 


5 


Stat. Edit. Temp. Regis E. 6. iT 


Anno 2 E. 6G. c. 6. of remedies for ſubtraction of prædial 
tithes, 159 a * wc] 

Anno 2 F. 6. c. 8. concerning the finding of offices, and 
the ſeveral benefits ariſing by the ſame ſtatute, 77 b per 
tot. pag. 245 a * 

Anno 3 & 4 f. 6. c. 4. of pleading a conflat or inſpexi- 
mus of the king's letters patents, 225 b *. Yide Stat. 
13 Elix. c. 6. A 


Stat. Edit. 7 emp. Reginæ Eli. 


Anno 13 Elis. c. 6. of pleading a conflat or inſp-ximns' of 
the king's letters patents, 225 b. Yide Stat. 3 t 4. 6. 
c. 4. 
Arno 13 Eliz. c. 10. of leaſes by eccleſiaſtical corpora- 
tions, and the expoſition of the parts of this ſtatute, and 
why made, 44 u and b. ide Stat. 32 II. 8, c. 28. 
Anno 13 Eliz. c. 15. againſt fraudulent conveyances, c. 
and how it ſhall be extended by equity, 76 a f, 290 b'+ 
Ano 14. Klig. c. 8. of feigned recoveries ſutfered by tenant 
for lite, 208 b *, 356 4 F, 3462 a + * | 8 7 
Auno 18 liz. c. 10. ot leaſes by ſpiritual perſons, 44 a and b. 
Vide Stat. 32 II. 8. c. 28. and 13 Cl c. 10, I. 
Anno 12 Eliz, c. 4. of fraudulent conveyances, &, and 
who ſhall be ſaid a purchaſer within this ſtatute, aud whor 
not, 3 b 9, 2g0ob+F * 
Anno 27 Eliz. c. b. of jurors, 272 b 47 
Anno 31 Hlig. c. C. of fimony and the expoſition of it, 
1204 * 


* 


Stat. Edit, Temp. Regis Jacobi. 
Anno 1 Jac. c. 3. of eſtates made to the king by Viſhops,” 
44 a f. Vl Stat. 13 f ls. c. 10. and 18 * c. 10. . 
Arno 7 Jac. c. 5. of g ving a ſpecial matter iu evicence 


w 4 42 181 


s 
— 
«©% 


[ * 
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by the king's officers, 283 a . Fide Stat. 23 H. 8. 
* * Ferre n | . | 5 


1 * : 
Jn RCW 1! * FY 
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AL 
4 v0 Jol. 1. of limitations, 309 a 1 
"2" en Stat. Ede. 7 emp. Regis Car. a. 
12 Car. 2. c. 24. of fines for alienation, 396 b ©. 


2 12 Car. 2. c. 24. of tenures, 398 a J, b +, 399 aY 
Anno 12 Cars 2. of making mayhem felony, 400 b * 
An 29 Car. 2. of 2 leaſes, 397 b 

_ Wr eviſing land, 396 b J 


Stat. Edit. Temp. W. et M. 
Anne 1 . M. Se. 2. of diſpenſations, 400 a * 


Stat. Edit. Temp. W. 3. 
Anno 7 2 8 W. 3. & 37 of granting licence to alien in 


4 


mortmain, 3 


a 
noo 11 & 12 9 3. of recuſants, 396 a U 


Stat. Edit. Temp: Anne Regine. 


Anno 4 & 5; Anne. of pleading double, 401 b V 

- of ve factass, 400 b * 

— — of pleading payment of bond, 401 a Ly 

of attornment, 402 a f 

— — ot demurrers, 398 

ol pleading dilatory pleas, 400 b ® 

— — of writ of accompt againſt the executors of 
uardians, Wc. 172 à © 

Anno G Anne, c. 18. of tenants at ſufterance, 398 a * 

Anno 7 Anne. of uſurpations, 402 a“ 

m——— ot ditreſles, 397 a * 


Statute-Merchant and Staple. See Execution, 


Stat. Adlon Burnel, Stat. De Mercatoribus, 
, Stat. 32 H. 8. C. HG. 


Stethe or Stede. 
What it is, 4 b © 
| Steward, See Courts. 


The etymology and fignification of the word (ſeneſchal), 
6 «a J. b + | 

The office and duty of a ſteward of a manor, 61 b F 

The retainer of a ſteward of a court, good without deed, 

" ibid. ' 5 

In what courts the ſteward is judge, and in what net, 


j 58 a Am., 
; | 3 Stowe. 
What it is, 4 b f 


Summons and Severance. See Detinue. 


Summons, what and whence derived, 158 b * 5 

The ſeveral kinds of ſummons, and by what perſons it 
ought to be made, 16%. | 

Severance what, and the divers ſorts of ſeverance, 139 b + 


Surrender. See Copyhold, Waſte, 


The deſcription of a ſurrender, 337 b, 

The ſeveral kinds of ſurrenders, 338 a 1 

Where and how a future intereſt may be ſurrendred, 
3384 ® 3 | 


Where and of what things a ſurremder ſhall be good without 


' deed, and where and of what not, 338 a* © 
Where the acceptance of a void eſtate ſhall be a ſurrender, 
__"218h* | 
Where the feoffment of a particular tenant to him in the 
- reverſion or remainder ſhall amount to a furrender, 
42a +, 252a* 


Where tenant for life and he in the reverſion join in a feoff. 


ment by parol, this ſnall be à ſurrender of the tenant, and 
the teoffment of him in the reverſion, 302 b | 
Where tenant for life makes a leaſe for his own life-to his 
ſeffar, the remainder to his. lefior and a ſtranger in fee, 
this ſhall be a furrenderfor one angiety, and forfeiture far 
© the other, 338 a * * 
Where and to what reſpects a particular eſtate after ſurren- 
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der ſhall be ſaid 1e bare continuance, and chere and tw 
e e reel 


Wherk a fuüffender to unt jörntennüt (halt enure to both 

KK 

Where a ſurrender upon condition ſhall be good, 218 b 

Where a freehold and inheritance may be Eevejed by fur 
render in court, 59 b+ . . 


Suſpence. Ser Curtefy, Diſceht,” Extinguiſh- 
ment, Grants, Knight -Service, Warranty. 
The ſignification and derivation of the word, 313 a? 
Where a ſeigniory or rent+ſervice may be ſuſpended in part, 
and in eſſe for part, and where not, 148 b * 
To what purpoſes a, ſeigniory ſu pended in part of the 
eſtate ſhall be ſaid ro continue, and.to,what not, 3.44.4 + 
Where a thing in ſuſpence in the anceſtor ſhall, rake effect 
by diſcent in his heirs, 313 a J, b+ N 
Where the debror make the debtee his executor, the debt is 
in ſuſpence, 264 bY —_ 
Where by the intermarriage of a feme executrix with the 
debror, the debt ſhall be in ſuſpence, 7274.” W 


Tail. See Attornment, Conditions, Neviſe, 
Diſcontinuance, Entry Congeable, Heirs, 
Leaſes, Pramunire, Quid Juris Clamat, Reco- 
very, Stat. 4 H. 70 c. 24. 32 H. 8. c. 28. 
32 H. 8. c. 36. 34 H. 8. c. 20. 26 H. 8. 
r. 23% Warranty; wich vie f recba 

The etymology and derivation of the word (tail) 18 b Us 

"22a + 3 S dee e 

The diviſion of eſtates tail, 19 b * . 

The deſcription of a tenant in N wil, 19 b f 

The deſcription of a tenant in ſpecial tail, 20 b | 

What things. may. be. intailed, and what not, 19 b J. 

bat ings: n erer pot 119. b, A 

Where an eſtate-tail may be created without the word 

(heirs), 20 b + 3 : 

Where it may be created without tha word (body), 20 b + 

Where without the word (engendred), 20 b * 

What things inc ident to an eſtate- tail. 224 fk 

Where 7 a gift in tail a reverſion is ſettled in the donor, 

22 4 J, b 5 : . ; 
Where the wil of the donor in eftates-tail ſhall be obſerved, 
and where not, 20 b, 21 a 7, 24 b * 

Where a man ſhall inherit per formam dbui, who is not iſſue 
of the body of the donee, 20 b *, 26 b * , 220 a* ⸗ 
The tenure between ſuch donor and donee, and where the 

tenant ſhall hold as his donor holds over, and where nor, 
23 al * b . . 
A px to a man and a woman not married, or where one or 


th are ſeverally married and to the heirs of their bo- 


dies, a good tail, 20 bY, 20 b | 
Where a man may convey an eſtate to himſelf in tail, 22 b E- 
dies, how it ſhall enure, 25 b F, 184. a T 
A gift to two huſbands and their wives, and the heirs of 
A gift to one and his heirs, to have to him 
his body, & & converſo, what eſtate; 2 f 
A gilt to a man and the heir of his body, et u baredi ipfus 
heredis, a good tail, 22 a * | 5h 
convey bimſelf by males, the female by tewales, 
2; 2* 1.37744. 
the wife nothing, or but for life, & e contra, and waere 
conſtruction ſhall be made according to the ipclination of 
A gift to the huſband and wife, and the heire of the body of 
the ſurvivor, what eſtate, and when ſaid to vet, 264 fl 
good tail, and they ſhall be intended to ba gotten by tha 
donee, 26 b t HEY, 
good tail ; /ecus ofa gift io him aud his heirs of the body, 
Se. 26 b“, 27a 1 | 


A gift to a woman and two men, and the heirs of their ho- 
their bodies, how it ſhall enure,.25b 1 Rf 4 
> the heirs of 
Where the iſſue male inheritable per forma 4 ougbt to 
Where upon a gift the huſband mall take ia ſpecial tall, ad 
the word (heirs), 26 a per tot. pag. 
A gift to a man and his heirs of the body. of ſuch a teme a 
A gift to a man and the heirs of the body of his 6thera 
A giſt to a man and his heirs males or females, a foe ſimple ; 


fecns of a deviſe, 27 a q 


A gift to one and the heirs males of his body, witb condition 


to revert it he die without heirs females of ha body, a 
void condition, 167 2 ed 24 : £220 
A gtt 10 man, to have to him and the heirs males of his 
bod, and to him and the heirs females of his body, how it 
ſhall be gonſtrued 47 es nl) bo e 5. 
Where and what teaſes by tenant in tail ſhall bind his iffue © 
at this day, aud where and what not, 44a, b 
1 | Wher' 
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tr! jn til vipon the land, fall 
bind his iſſue, and where nor, 343 b. ff | 
What actions in the, realty tenant in tail may haye, and, 
* t,. 26 b | 94 Zenn 
os n was a bar to an eſtate- tail at the 
common law, and what at this day, 372 a U,b _ g 
Where an eſtate-tail may be barred at this day, notwith- 
' ſtanding a reverſion or remainder in the King, and where 

C, 2 b | a, y a 

A —.— in — ol ne or ceſſavit, no bar, 373 a * 

A releaſe by tenant in tail, no bar to bis iſſue of a 2 5 % 
.intailed, attaint, or writ of error, 20 a J, 392 b J, 


393 4 1 5 | | 
ail after Poſſibility of Iſſue Extinct. 


The deſcription of a tenant in tail after poſſibility, and why 
ſo called, a7 b*, 28a N 
The privileges which ſuch tenant hach above thoſe of a 
leflee for life, 27 b 7, 28 b f. 3168 
The qualities of his eſtate agreeing with thoſe of a leſſce for 
life, 28a ns a 1 . 
Where his A ignce flat not have thoſe privileges, 28 a *, 
316 42 1 & Iv elsustc. 
By what means ſuch eſtate may be created and altered, and 
by what not, 28 a (| = a 2 
What perſons may be tenants after poſſibility, and what not, 
28 b * tot $1 | | 


F 


Taini and Tainland. 
What they are, 5 b*, 86a F 


Tallage. 
What perſons are freed by law from tallage, 31 a *, 
752 1 i 
N 


Tenant. 


ription of the word, 1 


Not to be prejudiced by payment of rent before notice of 
akenation, 402 a + : 


Tenant in capite, Who, 399 a * 


Tenant at Will, and Sufferance. See Emble- 
ment, Releaſe, Stat. 6 Anne, c. 18. 


T he deſeription of a tenant at will, 55 a 1 
What ſhall be ſaid a determination or countermand of the 
will of the leflor, and what not, 55 bY, 57 by 
What ſhall be ſaid a determination in law of the will of the 
leflee, and what not, and why, 55bQ, 57 a N f 
What profit ſuch leſſee ſhall have which comes by his own - 
manurance after the will determined, and what not, 55 b, 
6a 5 N ; 
where he ſhall have the corn, and where not, and why, 
2, b | 
THe remed Thich be hath to come by the corn or other 
l ſick the will determined, 55 a „, c6a + 0 
Where a tenant at will ſhall be puniſhed for waſte, and 
where not, 67 a1“ | ” | 
When he ſhall be a {feſpafſor, 398 a * 
Cannot determine his will before or after the day of pay- 
ment, 15 b N. | | 
What remedy the leſſor hath for a rent reſerved upon a leaſe 
at will, 57 -b'4 ; 
The difference hetween a tenant at will by the common law, 
and by the cuſtom, 62 b , 63a +*,9zbj 
Who properly ſaid to be a tenant at ſufferance, 57 b *, 
Where hu termor continuing in poſſeſſion after his eſtate 
ended, ſhall be a tenant at ſufferance, or a diſſeiſor, at the 
election of his leſſor, 57 b * 
The difference between a tenant at will and at ſufferance, 
n 
Where a guardian in chivalry holding over his eſtate, ſhall, 
be an abator, 271 a*® 


Tenants in Common. See Accompt, Grants, 

. -: Jointenants,, Partition, Stat. Jeſt. 2. c. 23. 
32 H. 8. c. 32. 4 and 5 Anne, Quare Imped:t, 
Waſte, © | | 


Tenancy in common deſcribed, and whence fo called, 183 b 
Where a gift to two in their pulitick capacities, or to one in 


his- politick, and another in his natural capacity, ſhall - 


enure to them in common, 189 b, 190a 


"WE Pp 


TN AT B N N. 


Where a man may be tenant in oommon-with⸗ hi (elf, aud 
where with himſelf and another, 190 a VJ, 193 bf ; 

V”here 1 verdict finds that a man hat» dens partes manerii” in 
ies dus, thi» ſliall not be intended in common ; ſerus 
where it is dividenday, 1go b * | 


Where tenants n common may be by preſcription, 195 a J, 
b 


Where and in what actions tenants in common ſhall join, 
and where and in what they ought to ſever, 195 b *, 
196 a 44-197 a, b, 198 a, b TEE 

Where in an action by two tenants in common, the releaſe 
of one to the detendant ſhall go in benefit to his compa - 
nion, 197b | 

Where a joint action between tenants in common ſhall ſur- 
vive, and where not, 198 a + * 

Where tenants in common may make partition, and What 
partition between them ſhall be good, and what nor, 
190 b * 

W _ tenants in common may be of chattels, 198 a *, 
„J, 199 a 7 7105 | BNA 

Where — what actions one tenant in common may have 
ag inſt his companion, and where and what not, 199 by 


Ty 


200 a and þ 


Tender and Refufal. See Avowry, Condition, 
Homage, Marriage, Mortgage. 

The ſignification of the word (tender) 211a {| a 

Where upon tender of money, c. à refuſal by the party 

' thall be a perpetual bar to him for the ſame money, aud 
where not, 207 a per tot. pag. 2094 ©, b + | 

Where a tender and refuſal without core priff ſhall be a. 
Food plea in debt upon an obligation, and where not, 
207a * | 

Where a tender of money in bags without ſhewing or telling 
mall be ſutficient, 208 a + 

Where a tender and refuſal thall give a third perſon a title 
of entry, or forteiture, and where not, 209 a + * 

Where no place is expreſſed ia the condition for payment 
ot money, or performance of other acts, where tender and 
pertormance ought to be made, 210 4 J, b, 211 a f, bf, 
6 . | 

Vhat *thall be a good tender with reſpect to the coin, 
401 a f | | 


) 


Tenellare or Tanellare. 
The fignification of the words, 5 a * 


Tenure. See Reſervation, Stat. Magna Charta, 


cap. 23. and for each Tenure ſce its proper 
Title. | 
The ſeveral aeceptions in law of the word (tenure), 1 a FR 
By a grant of all tenements what ſhall paſs, 6a f, 19 b J, 
1542 * 1 f 2 ; 
Where the tenant might alien parcel of his tenancy before 
the ſtatute of quia empt. terrarum, and where not, 43 a * 
The diviſion of tenures, 95 21 
1he tenure between the donor and donee in tail fince the 
{t.tutc of m. 2. and how conſtrued, 23 a, 143 a F | 
V hat ſaid to be a tenure i capiie, and whence 1o called, 
108 42 8 
Where a tenure may be of the kiug as of his perſon, and no 
te nure x capite, 108 a q 
Tenure by cornage, what, 106 b | 
Tenure to be vextrarins regis donee uſus fuerit pari ſalutarum 
pretii 47. 69 b vl! 
enure to be a hangman, $6 a * 
Tenure of all lands was originally from the king, 65 a“ 
Cannot be immediately of ſeveral lords, 83 a *, 150 b + 
Cannot be ot one lord by doing ſervice to another, 83 a *, 
150 b + 
Taken away, 398 b +, 399 a + 


Teſtament. See Deviſe, Executors. 


The etymology of the word, 322 b 1 


Teftamentun, guid = quoluplex, 111 A + 

The favourable expoſition of teſtaments, 112 a . 

Where land ihall pais by wills nuncupative, and where not 
111 a * 

Where a warranty may be created by a will, and where 
not, 368 a“ 

At what age an inſant may make a will, and at what not, 
89 b 8 


- 
« 


Teſtimoniçs. Ste Challenge, Evidence, Juror. 
Whot perſon capable to be a witneſs, and what not, 6 7 q, 
b +. | #1 


li 5 ; | : = 4 
: Wher⸗ 


T H EE 


Where the witneſſes ſhall be joined to the enqueſt for the 
trial of a deed, 6b otras « * 
In what caſes a woman admitted to be a, witneſ-, and in 
hat not, 6 b , 25 4 
ere the party to the uſurious contract hall not be a 
witneſs in an information againſt an uſurer, Cb 


Tillage. 


The commendation of agriculture, and how reſpected in 
law, 85 b+ * 
How huſbandmen anciently were ealled, 5 b * | 
The inconveniences which come to the commonwealth by 
converting tillage into paſture, 95 b + 


Time. See Condition, Day, Stat. Merton, c. 8. 
Weſt. 1.c. 38. 32 H. 8. c. 2. 1 Jac. 1. 


What ſaid to be time of limitation, and the ſeveral ſorts of 
it to: ſeveral purpolſe:, 114 bY, 115a + 15 

The time of limitation in actions anciently, and at this day, 
115 a 

Wbas facts be time of memory, 113 b, 114 a, 115 a * 

Where, and to what purpoſes: the law hath limited a year 
and a day to be a legal and convenient time 254 b 

Retainer of a ſervant generally, for u bat tune it ſhall be 
conſtrued, 42 b l 

What time ſufficient to gain a name by reputation, and 
what not, 3b . | 


Tithes. See Stat. 32 H. 8. c. 7. 2 E. 6. c. 6. 


How they became temporal inheritances, and the ſeveral 
- remedies for them at this day in the temporal courts, 


159 a f 
Title. See Right. 


The derivation and deſcription of a title, 345 b Y _ 

The generality of the word, and how every right is a title, 

but not 2 contra, 345 b, 347 bY 

Where by the releaſe of a right, a title is releaſed, ie 2 con- 
we'ſo, 345 b * 


Town. 


What it is, 115 


Traverſe, See Iſſue, Office, Pleading, Stat. 
2 E. 6. c. 8. 


Where a traverſe ſhall be admitted on a traverſe, and where 
not, 282 b“ ; 


Traverſe of the place, how to be, ibid. 


Treaſon. See Acceſſory, Attainder, Eſcheat, 
Felony, Stat. 26 H. 8. c. 13. 35 H. 8. c. 2. 


Where the party arraigned for treaſon ſtands mute, he ſhall 
have judgment by attainder as if he were convicted, 
391 a * 

An intent to murder the queen, treaſon, 133 b + 


Treſpaſs. See Continual Claim, Releaſe, Stat. 
6 Anne, c. 13. 


Tranſorfiv, quid & unde, 57 a 

Treſpaſs, grare conſanguineum & heredem cepit, by whom 
it lies, and againſt whom, and againſt whom not, 84 a} 

Where it lieth by the copyholder againtt his lord, 60 b H, 
61 a : | 

Where * abbot and monk ſhall have treſpaſs for beating 
the monk, 132 b J ; 

Where the lefior mall have treſpaſs againſt his leſſee at will, 
or his aſſignee before entry, 57 4 * 4 | 

No acceffories iu treſpaſe, 57 a { 


Trial. See Baron, Baſtardy, Challenge, De- 
murrer, Juror, Nobility, Plenarty, Record, 
Stat. 35 H. 8. c. 3. Venire, Verdict. 


Trial, g:id.07 guotupiex, 124 bY, 125 a + 

The amiquity of trial by twelve men, 155 b + 

How the law delighteth in the number of twelve, 135 a® 
Trials otherwile than by a jury of twelve men, 74a f 

' In trials from what place the jury ought to come, and from 
what not, i25a C, be ö 


T; ArB 1 K 1 


the birth 1s alledged, and not h 
& e conver/p, 125 þ * | 


pon ſve quod rex u 


Where upon, ifſye of beir or net heir, on ſhall be where 


* 


ibid. 
< TOE oVaiDaBitt 3H; Tie ty 
When the matter, extendeth into a place at common l, 


the land lieth, and not where the letie's patent bear date, 


a da place within a franchiſe, & here it ſliall be tried, 


ibid. 


Where one defcndant pleads to the tit, and the other to 


the action, which ſhall be tried firſt, 4. | 

Where the plea of one defendant being to part, and the ple 
of the other to the whole, that which goeth to the whole 
ſhall be tried firſt, and where not, 125 b | 

Where a matter alledged out of the realm may receive trial, 
and how, 201 a &, b 1 1 Ji iik hk 

Where the original act is done within the realm, and 
part out of the realm, upon which iſſuc is taken, how this 
ſhall be tried, and whence the jury {hall coine, 161 b 

How murder done in a foreign country may- be tried and 
puniſhed here, 744 f, 16: a* | 

Where one dies within the realm upon a wound given out 
of the realm, how it ſhall be tried, 4 b + 

In what caſes a certificate ſhall amount to «trial, 74 a * 

How, and by whom the reaſonableneſs of a things ſhall be 
tried, 56 b“, 59 bY, 62a * 

Where a nobleman being arraigned ſhall be tied by his 
pecrs, 156 b r,, 294 a © | 

Ot things done beyond ſea, how to be, 261 


Twwait. 
What zwaitis, 5 b C 


Fectaria. 
The ſignification of it, 5 b 


Valuation. See Dower, Livery, Primer Seifin, 
Marriage. 


The eſtate, revenue, and valuat'on of a duke, earl, baron, 
ec. 69 a * , 83 bY OT DF IO 

The revenue and valuation of a knight, 6g a+, 68 bx 

The livelihood aud valuation of a yeoman, 69 a 


Venire. See Trial. | 


From what places in civil caſes anciently, and how now 
4-0aY . f 
From what places in criminal cauſes, 401 b + 


Ventre Inſpiciends, 
The form of ſuch writ, and where it leth, $hb4® 


Verdict. See Attaint, Iſſue, Trial, 


The fſignification and derivation of the word, 226 a C 

The ſeveral kinds of verdicts, 226 b +, 227 b *,-228 a * 

The form of a general verdict, 226 b | 

When a bar, 278 b | 

Where a ſpecial verdict may be found- upon a ſlight point 
in iſſue, 226 bY | | 

A verdict finding a matter incertai»ly, not good, 227 a+ 

Where a verdict finds part of the iſſue, and nothing for the 
rclidue, it ſhall ke inſufficient for the whole; /ocus where 
it finds more than the utjue, 2272 ba 

Where nn eſtoppel or a warranty may be found by verdict, 
227 4 ö 

Where the jury may vary from their verdict, and where 
not, 227 b* 10 

Where a verdict found again the letter of the ifſue, ſhall be 
good, and where nor, 114 b * 

Where the delivery of a letter, or other writing of evidence 
to the jury after their departure from the bar, thall avoid 
the verdict, and where not, 227 b t W V7 

Where monary may give a privy verdict, and where not, 
227 b* 

A jury ſworn and charged in caſe of life and member can- 
not be diſcharged betore verdict, ibi N J 
In what actions and upon what iſſues a ſpecisl verdict may 

be given, 227 a +, b | 

Wis a general verdict in a matter in law ſhall be good, 
228 a 0 | 


_ Vefiura Terre. 


What paſſes by it, 4b , 8 
Hage. 


etc the land lieth, 


on conceſts, &. ttial ſhall be where 


nn 


Mise, i City, , Manor, Trial. 


e deſcription of village, and wenge {> called, 115 b G 
Where the village vr town ſhall be ſaid in law to continue, 
-_ notwithſtanding the decay of the houſes, 1145 bY 

he number of towns in Englazd and Water, r16 2 

ery village a 3 but not # totwerſo, 11; b 

eaded, whence 


Vhere nal tiel ville is p 


r 


the jury ſhall come, 


o 


Villenage and Villein. See Continual Claim, 
Prechold, Manumiſfion, Preſcription. 


Ihe etymology of the word, 116 a + 
e deſcription of a tenure in villenage, 116 a 
ow villeins were anciently called, 116 a f 
w villenage firſt began, 116 b * 
here's freeman may hold in villenage, 116 a J, b 4, 
ö | 
The [Atl kinds of villeins, 117 b J, 120a J, b _ 
What inheritances, or other things of a villein, his lord 
— have, and what not, 117 47 | 
Where a leſſee at will or for years, c. ſhall have the per- 
quiſite of his villein in fee, 7d. 124 a J, b t 
In what right a biſhop, c- ſhall be ſaid ſeiſed of the per- 
quite of his villein, 117 a %, 124b + ; 
Where by the entry of the lord upon his villein tenant in 
tail, his ifſue ſhall be barred for ever, 117 a* - 
Where an alienation. eſcheat, or diſcent of the lands of a 
villein, ſhall bar the title of his lord, before entry, 118 a, 


Where a diſſeiſin to the villein ſhall prejudice the lord of 
his entry, and where not, 118 b * | 

What ſhall be faid a ſufficient claim or ſeiſure by the lord, 

to veſt in him the rty of his. villein's goods, and 

what not, 118 b J. 145 b , 263 2 7 

Where laches of entry or ſeiſure ſhall not prejudice the 

Hing of the lands, or goods of his villein, 118 a *, 119 bf 
Where the lord may juſtify his entry into land, ro make 
* * to a reverſion, or other profit of his villein, 119 a, 


What ſhall be faid a ſufficient claim by the lord, to veſt in 
him the advowſon of his villein, and what not, 119 b*, 
F N 
Villain regardant deſcribed, and whence fo called, 120 b f 
Who ſaid to be a villein in groſs, 120b * | 
How a man ought to preſcribe in a villcin regardant, and 
"how in a villeia in groſs, 121 a 
What confeffionin a court of record ſhall make the party 
a villein, and what not, 122 b“ 
Where the father is a villein, and the mother free, & 2 con- 
tra, how their iſſues ſhall be reputed in law, 123a * 
A baſtard no villein, unleſs by his ou confeſſion, 123 a q 
Where, and what actions a villein or nief ſhall maintain 
againſt their lord, and where, and what not, 123 b, 124 a, 
18660 % . 
In what LY the villeia ſhall be privileged againſt the ſei- 
ſure of his lord, albeit he is not infranchiſed, 136a J, 
b 4,137 b © 
Where an action lieth by the lord againſt the huſband for 
marrying his nief, and where not. 136 a , b“ 
Where, and what charges of the villein upon his land are 
avoidable by the lord after entry, and where and what, 
not, 184b Y © | 
Where, and by what means the lord may be diſſeiſed or 


 diſpoſſeſſed of his villein, and by what not, 306b* , 


307 2 7 W. 9 

Where the diſſeiſee may ſeiſe his villein regardant before 
re-continuance of the manor, to which &c. and where 

not, 107 af 


by Virgata Terre. 
What it in, 5 a J, 6g a. 
+.» Viſitors 


What power he has, 96 
Who he is, 345 


Voucher. See Baſtard, Recovery in Value, 
Stat. W. 2. c. 40. Warranty. 


The etymology and fignifcation of the word, 101 b 
"The ſeveral forts of vauchers, 102 a t Ts 
The ſeveral proceſs againſt the vouchee, and upon what de- 
- | fault after proceſs judgment ſhall be given againſt the te- 
| nant, and upon What not, 101 bY, 303 a2 
Where upon judgment given againſt the tenant, he ſhull 


have judgment over, agaiaſt the vquchee, and where not, 
ior b F. 393 a * * ; * ad $7. 87 4 
We te the tenunt after he hatt been Impleaded; and judg- 
ment given, ſhall have a warrantia chart#, or 2 
Again, and where not, 102 4 J, 3 3 a R 
Where the warranty deſcends upôn the heir at common law, 
and oe — to a ſpecial heir, the tenant may youch both, 
370 4 F, b eit N N 
Where the ſpecial heir ſhall join with the heir at comm 
law, to deraigh a warranty paramount, and to whom the 
recompence in value ſhall enure, 376 b 7 
Where, and how a man et his aflignee may vouch, by reaſon 
of a warranty annexed#ts a releaſe or confirmation where 
nothing paſled, 385 a ,,, by a ! 
Where a man ny vouch himſelf by reaſon of a warranty, 
- 390a 1, 384 b | en 1 
Where >, wife being received ſhall youch her huſband, & 2 
converſo the huſband himſelf and his wife, albeit the war- 
ranty be in ſuſpence, 390 a * . 


Where, and how an infant in wextre ſa mere may be youched, 


390 a * 
Where the feoffee may vouch as of lands diſcharged of a 

rent-charge or ſeck ; /ecus as of lands diſcharged of a 

rent-ſervice, 388 bY, 380 a* EE ied 
Where a purchaſer ſhall vouch as heir, 384 b 


* 


Uſes. See Intentions, Revocations, Stat. 4 H. 7. 
c. 17. ig H. 7. c. 15. 2 H. 8. c. 10. 


The definition of an uſe, 272 b * 0Y 37 IV, 16225 51 

The ſeveral ways whereby uſes may be raiſed, 271b &' 

Where there may betwo uſes in effe of the ſame land at the 
ſame time, and where not, 271 b J, 272 a2 1 

What perſons may be ſeiſed to the uſe ot others, and what 
only to their own uſe, 19 b“ 

What ſhall be ſaid a ſufficient conſideration of blobd to raiſe 
an uſe, and what not, 123 a J, 237 ar ; 

Where ules ſhall enſue the nature of the land, 23 a 

Where by the ſame CONVEYAnce an old uſe is Dd a new 
may be created, 237 a 

Where a feoftment is made to the uſe of a laſt will, or of 
ſuch perſons as ſhall be named in a laſt will, in whom the 

_ uſeſhall = OM to repoſe in the interim, 111 b J, 112 a f, 

271 aQq, 

Whit is a ſafficient conſideration to raiſe an uſe, 250 * 

An unlimited uſc, when it remains in the feoffee, 272 a f 

Gives ceftuy que uſe nrither jus in re nor jus ad rem, 272 b 

Ceftuy 17 1% hath no remedy but in à court of equity, 


272 


Uſurpation. See rare Impedit, Preſentation, 


The ſeveral acceptations of the word, and how it differeth 


from a diſſeiſin, intruſion, Sc. 277a f, bt 
Of an advowſon, how it ope:ates, 402 a * 


Wager of Law. 


Wager of law, what. and the manner of it, and whence fo 
called, 294 b J. 2:5a + 

Where it lieth, and in what actions, and where and in what 
not, 172 bt, 295 a per tot. pag. 

Where the huſband and wife ſhall wage their law for the 
debt of the wife before coverture, 172 b 

What perſons may wage their law, and what not, 172 b t, 
29842 + * 


Where a man ſhalt wage his law of another man's deed, and 
where not, 295 a . 


Wales. 


The etymology of the word, 195 b C | 
1 he principality of Wales holden anciently of the crown 
of Englond, gy a N r 


War. See Entry Congeable, Preſentation. 


What ſhall be the time of peace, and what the time of war, 
and how it ſhall be tried. 249 a J. b + * | 
The ancient manner of ſerving the king in his war, 71 a * 
Natives more ſerviceable for the war than ſtrangers, bg a * 
Rules and obſervations in art military, 71 af 


Wardhip. See Guardian, Marriage, Relief, 
Stat. 4 (J. 7. c 17. 32 H. S. c. 1. 


Where the beit of difieiſze ſhall be in ward before reconti- 
| nuance i his eftats, ob U, 270.8 t — 1 5 


Where 


1 H BY 


erer 2 A. i "Ty N N | 

White tie beit mall be in ward, albeit hit anceſtor 
died not ſeiſed, nor without the homage of the lord; 

Where by the determination of the eſtite or tenure 
of "7p: ah the wardſhip ſhall ceaſe, 76 a f, b* ©; 

248 a 

Where the heir being remitted, or recovers in a formedon or 

nas campos mentis, Sc. ſhall be in ward, 76 b + * 

Where the lord ſhall have a double wardſhip for the ſame 

land, 76 b | 

Where the heir of tenant in tail ſhall be in ward, natwith- 

f Yn a diſcontinuance, and to whom, 76 bQ, 77 a f, 

a 

Where the king, by reaſon of ward(hip, ſhall have the 
cuſtody of lands holden of other lords, and inheritances 
which lie not in tenure, and where not, 77 a + 

Where the heir at this day ſhall be in ward, notwithſtanding 
a conveyance over by his father in his life, and where 
not, 78 a per rot. pag. | 

Where the heir ſhall be in ward upon a conveyance b 
his anceſtor, for the advancement of his wife or chil- 
dren, or payment of his debts, and where not; 78 a per 

, fot. 0 - 

Where © rang by the grandfather to the ſon, ſhall 

. cauſe wardſlip, and where not, 78 a ö 

Where the ſon ſhall be in ward, albeit nothing deſcend, 


78 b | 'P 
Where ge lord ſhall have the wardſhip of the land, not- 
withſtanding the marriage of the heir in the life of his 
anceſtor, 75 à J, 79 a 7 
Where a-man hath a double title to wardſhip, one as father, 
and the other as guardian in chivalry, or ſocage, in which 
be ſhall be ſaid to be in, 84 b +, 88 b. | 
Where the heir of a tenant in ſocage ſhall be in ward, 
. 176a* 
Where wardſhip may be granted without deed, and where 
not, 85 a per tot. pag. | | 


Wardwit. 
What it ls, 83 a 9 


Warranty. See Aﬀets, Diſcontinuance, Eſtop- 
pel, Rebutter, Recovery in Value, Releaſe, 
Scire Facias, Stat. Glonceft, c. 3. 11 H. 5. c. 20. 
Voucher. 


The deſcription of a warranty, 365 a + 
The ſeveral kinds of warranties, 364 b J. 363 a * 
'Fo what things a warranty may extend or be annexed, and 
to what not, 101 b *, 3{16atQ, by, 389a * 
Upon, what conveyances a warranty may be created, and 
upon what not, 371 a FJ, by, 386 a * 
What words are requiſite to the creation of a warranty in 
däaeed, 383 b, 384 a 1 
Where the word (heirs) is requiſite to the creation of a 
warranty of inheritance, and where not, 47 a *, 378 a J, 
383 b“, 384b*Y, 385b*® 
Where no perſon is mentioned in the clauſe of warranty, to 
whom it ſhall be intended, 383 b * 
What words ſhall amount to a warranty in law of a free- 
hold or chattel, and to what eſtate a warranty in law 
is ſaid to be annexed, and to what not, 383 a J. 


b | 
Where the word (%) implied a warranty of inheritance 
at common law, and where only for the life of the donor, 
n 
when it ſhall not bar the king, 19 
Where a warranty expreſs {hall not take away a warranty 
in law, 384 a J 
The deſcription of a warranty which commences by diſſei- 
ſin, and why ſo called, 366 b + 
Where a warranty, albeit rhe diſſeiſin be mediate or to ano- 
ther perſon, that be ſaid to commence by diſſeiſin, and 
ſhall not bar the heir, 366 b J, 367a t 
Where a warranty annexed to a feoffment many years after 
the diſſeiſin ſhall be ſaid to commence by diſſeiſin, and 
where not, 367 a*, 369 bY, 371 a* | 
here a warranty upon a feoffment to barretors or extor- 
tioners, whereby the tenant waives the poſſeſſion, ſhall be 
ſaid to commence by diſſeiſin, 368 a J, 369 b * 
Where a third perſon ſhall take advantage of a warranty 
commenced by diſſeiſin to another, 367 a + | 
A warranty 8 by intruſion, abatement, c. no 
bar, 367 a | ; 
W 56.6.2 annexed to a feoffment de facto ſhall bind 
the parties, and be good againſt all but him that right 
- hath, 367 a *, bt, . 
The deſcription of a lineal warranty, and by ſo called, 
370 a * q, 371a*,375aT 


T ab K F. 


5480. 


71044, 7 bf | | 8 | 
Where the ſame warranty ſhall be collsteral in teſpeRt' of 
ſome e and lincal iu reſpect of others; 371 5 C,. 
72 af, 373 b | | | 
Where a warranty ſhall be lineal to the heir, albeit he cpn- 
veyeth not his diſcent from him that made the warranty; 
371 a J. bY 
Where a lineal warranty ſpall be a bar to a fee ſimple, but 
not * eſtate tail without aſſets, 374 a + *, b *, 
393 | 
Where baron and feme tenants in ſpecial tail diſcontinue; 
the warranty of either ſhall be lineal to the iilue and u 
bar, 373 a 1 : 
Where and why a collateral warranty ſhall be à bar to ad 
N A N. and the reverſion of the donor, 373 a 45 
749 f 1 
Where a warranty ſhall bar a future right, 365 a J, 388 
Where a warranty deſcending in one right, thall bar the 
heir claiming in another; focus of an eſtoppel. 365 b“ 
Where a collateral warranty fhalt not bar a right by ſuc- 
ceſſion, 370 a f, b + | | 


No bar to a title of entry; 379 b +, 389 a * | | 

Where a warranty dee eing upon An e or ſeme co- 
vert ſhall be a bar, and where not, 380 a , b 

Whe e the warranty of tenant by the curtefy fliall be a bat 
to the iſſue at this day, and where not, ny what remedy 
the heir or his iſſue hath againſt the aliznce, 279b'* J, 
365 a, b. 366 a, 381 a, b, 382 a, b, 383; a, bB Fry 

Where the warranty of the huſband, being not tenant by. 
the curteſy, ſhall be a bar to the iſſue of the wife, and 

where not, 366 a * | | 

Where the warranty of tenant in dower was a bar at the 
common law, and how reſtrained at this day, 365 b* ©, 
374bY, 380 a , 381a 7 | | EY 

Where the king ſhall be barred of à right of poſſibility: of 
reverter by the collateral warranty of a tubject, and 

+ where not, 19b +, 370 b uy | id 

Where a warranty defcending upon the wife, ſhall hinder 
pe * to an eſt ite made during the coverture; 

Where a collateral warranty deſcending upon the iſſue in 
tail before the diſcent of the right ſhall be a bar to him: 
and where not, 388 à J, by vi 

Where a warranty ſhall bar, albeit the eſtate was not put to 
a right at the time of the warranty made, and where not, 
388 b *, 389 a+ $77 ie 

A collateral warranty is no bar in a writ of dower, or caz/ 
matrimonii prelocuti, 389 a “* ; 

Where tenant in tail to him and his heirs males, the remain - 
der to him and his heirs females, diſcontinues with wur- 
ranty, ſuch warranty is lineal to both, and ſhall bar nei: 
ther, 377 a 

Where after a diſcontinuance, a warranty deſcending upon 
two daughters, where one only is inheritable to the eſtate; 
ſhall be a bar to the daughter inheritable for the whole, 

— D * 

Where tenant in tail dies having two daughte:s, and one 
enters and makes a feoffinent with warranty, this ſhall 
bar the other fiſter, as to her part, but not as to the part 
of the feotfor, 273 b, 374 a | | : 

Where a warranty thall deſcend only to Fe tte at the com · 
mon law, 370 a “* , 380 a J, b, a r TM 

Where tivo brothers beidg by 1 the eldeſt re: 
leaſes with warranty to the diſſeiſor of the uncle, and 
dies without iſſue, atter the death of the uncle, the entry 
of the younger is congeable, notwithſtanding the warran- 
ty, 387 a * F 

Where the father upon a mediate diſcent ſhall not be 
bound, or take advantage of a warranty mace by or 409 
the fon, 11 bY, 1227 3 

Where the heir ſhall be bound to a warranty, to which his 
anceſtor never was, and where not, 38 5 b F, 336 a 7“ 

Where the ſpecial heir ſhall join with the heir at the 
common law to deraign a warranty paramount, and how 
the recompence in value hall enure, 1%. 

Where by warrant 


” 
"— 


ing the land, all rents, &e. ſuſpended or 
diſcharged at the time, are alſo warraated, and where 
not, 266 b 7, 388 bY, 369 a + 

Where notwithſtanding lands eſpecially bound to War- 
ranty, the perfon alſo of the feotfor ſhall be bound, 
102 b 7 * 


Where the condition of an obligation is to defend the lands 


ol the obliges, by an ouſter of a ſtranget the condition 19 
broken; /ecus of a condition to warrant the lands, Oc. 
384 a "I , . ” R 1 | 

Where a warranty may be defeated in part, and ſtand good 
tor other part, 367 b“, 393 aq = 
Where a warranty made by an infant and one of full age, 
mall 
m 


1 * « W | 
| hall be void againſt the infant, and good for the whole 
againſt him offull age, $62 Þ „„ 30 ara % l ot 3 
Where a leaſe for life is made upon condition to have fee 
With a warranty in forms p. ed:#', by the increaſer of the 

eſtate the warranty ſhall increaſe ; ſecus of a leaſe for 

; - years upon ſuch condition, 3 78 * F 

A leaſe for years, the remainder in fee with warranty in 

forms previ", ſuch warranty void to both, 372 b + 

N leaſe to two, the remainder to him that firſt dies with a 

Warranty in fo-ma predif”, by the death of one, his heir 

— ſhall have the warranty, 378 bf a $467 12 

Where lands by purchaſe ſhall be liable to execution in 

value, in caſe of warranty by diſcent, and where not, 

1203 «A: .* | ov, 

Where TY a warranty for life the recovery in value 

mall be in fee, and where but for life, 383 b“, 387 a 

Where an aſſignee ſhall take advantage of a warranty in 

law, and where not, and * by * of voucher, and 
where only by rebutter, 384 a J, ; 

ere a Gary in law and aſlets ſhall be a good bar in a 
formedon 384 b * 8 ; 

What perſon ſhall take advantage of a warranty in deed, as 

_ aſſignee by way of voucher, and what not, 384 b* NJ, 

385 *, b f. 39 a 

Where an affignee of part of the land or eſtate ſhall vouch 
as afiznec, and where not, and by what means he may 
take advantage of the warranty, 385 a * 

Where a gift in tail is made with warranty to the do- 
nee, his heirs and aſſigns, who makes a feoffment and 
dies without iffue, the teoffee ſhall not vouch or rebutt; 
fecus of ſuch à gift before the ſtatute of donis, Wc. 

85 a 

Where : warranty may be ra'ſed upon à releaſe or confir- 
mation where nothing paſſes, and where the party ſhall 
take advantage of ſuch warranty by way of voucher, and 
where not, 371 b 4, 385 à J, b, 387 a * 

Where a warranty ſhall not amend or enlarge an eſtate, 


85 b 
Wee * eſtate being avoided before or after the warranty 
deſcended, ihe warranty annexed is detcatedalto, 366 a f, 
367 b J. 388 b*, 389 a “, and b + 
Where by a re- feoffment of the ſeoff r, a warranty to the 
feoffee, his heirs and aſſigns is defeated ; ſecus of a feoff- 
ment to the feoffor, and his wife, 380 b g, 390a 1 
Where ſuch feoffee infeoffs one of his teoffors, the warranty 
continues, 390 a F 


Where a leaſe for life or gift in tail to the feoffor ſhall 


be a ſuſpenſion of the warranty during the eſtates, 


a o 

White a Fuſpended warranty and aſſets deſcending upon the 
iflue in tall, together with the lands diſcontinued, ſhall 
hinder a remitter, 390 a J, b + 

Where by attainder of felony or treaſon, a warranty ſhall be 
A 

Where tenant in tail releaſes to his diſſeiſor with warranty, 
and after is attainted and pardoned, the warranty ſhall 
be void as to his iſſue before the pardon, but a bar to his 
iſſue born after, 391 b J, 392 a* 

Where a ſeigniory is granted with warranty, by the eſcheat 
of the tenancy, the warranty 1s defeated, 392 b 

Where a collate: al anceſtor releaſes with warranty, and en- 
ters into religion, by his deraignment after the warranty 
is defeated 392 b. = ph | 

What wo ds in a releaſe ſha!l extinguiſh a warranty, and 
what not, 291 b“, 392 b N 

Where after a releaſe of the warranty to one feoffor, the 
feoſſce ſhall vouch the other for a moiety; the ſame 
where one jointenant releaſes, his companion may vouch, 


3 1 f 7 1 : 

where there ſhall be two recoveries in value upon one 
warranty, and where not, 393za *. _ 

Where a warranty lineal and affets deſcending, upon the 
iſſue in tail, ſhall be no bar to his iſſue after alienation of 
the aſſets; ſecus if the iſſue had been barred in a forme- 
don, by reaſon of ſuch warranty, and aſſets, 393 b * 

What warranty is void, 402 a 1 


Warreccum or Warrefum Terre. 


The Ggnification of them, 5 b + 


Warren. See Foreſt. 


Waſte. See Attaint, Parſon, Qued Ei Deſorccat, 
. Releaſe, Stat. V. 2. c. 23. Writs. 


The etymol of the word, 52 b 
| The — kinds of waſte, £3 a*q, b* 
The ſeveral writs of waſte, 544 f 


| a Re 85 T. * 5 L FE. 


Againſt what perſons an acMon of waſte lieth, and agaluft 
what not 5;a +, by, 54a 
What ſhall be ſaid waſte in houſes, 83 a“, b | 


Where deſtruction of fruit-tices ſhall be waſte, and where 
What ſhall be faid waſte in a park, dovehouſe, e. 


. c4aT | 

Whit ſhall be ſaid waſte in trees, and in what trees waſte 
may be done, ibid. | 

Where digging of gravel, mine, Sc. ſhall be waſts, and 

where not, 53 b 4, ba Oy 

The ſuffering of land to be ſurrounded, waſte, 83 b + 

Converſion of arable land into woud, e contra, waſte, 
ibid, 

What ſhall be ſa'd waſte in fences, 1614. 

What waſte i» hominibrs, 53 b * 

How waſle, deſtruction, and exile differ, 33 à J, b? 


9 


By what perſons an action of waſte lieth, 63 b 


here the heir ſhall have an action for waite done in the 
lite of his anceſtor, and where not, 53 b <, 193a% 
What ſhall be ſaid a good plea in an action of waſte, and 
. what not, 53a*, b 1, 54 b *, 285a $** 4; 2 2 140 
Where by the alteration of the reverſion, waſte committed 
before ſhall be diſpuniſhable, 53 bn) _.- 
Againſt what perſons a prohibicion of waſte lay at the com- 
mon law, and againſt what not, ibid. 3b aK 
Where waſte lies againſt tenant by the curteſy, or in dower 
after aſſignment, and where not, 84 a f. 316 a * p 
Where an action lieth againſt the aſſignee for waſte dont bes 
fore the aſſignment, and where not, g 4:7 ,5: 512% 5 + 
Where the tenant ſhall be puniſhed for waſte done by a 
ſtranger, and where not, 2 
Where the wife ſhall be puniſhed for waſte done in the life 
of her huſband, & 2 corwerſo, 54 a * . 
Where an occupant ſhall be puniſhed for waſte, 73. 
Where a mean remainder or reverſion ſha!l be an impedi- 
ment to bring an action of waſte, and where not, 54a*, 
273 a F, 290 b , 333 b* 
Where waſte lieth againſt a guardian in chivalry, and the 
penalty in ſuch action, 34 a + | 
Deſtruction to what value ſhall be ſaid waſte, 54 a f 
For waſte /þar/im, all the land ſhall be recovered, ii. 
Where tenant for lite ſhall join in an action of waſte, 
- 42 Aa 2 53 b q a 
Where one jointenant, or tenant in common, for life or in 
fee, ſhall have an action of waſte againſt his companion, 
* and Where not, 200 b * 
What intereſt is given to the leſſee by the clauſe (without 
impeachment of waſte), 220 a + 
Where the leſſor recovering in an adtion of waſte, ſhall 
avoid all mean eſtates 1 charges made by the leſſee, 
and where not, 233 b J, 234 a + | 
Where the heir ſhall have an action for waſte done in the 
lite -4 dis anceſtor, which the anceſtor himſclf could not, 
247 
Where the acceptance of a ſurrender by the leſſor after 
_ done, mall conclude him of his action of waſte, 
285 a 
Where in an action of waſte by tenants in f. pecial tail, 
_ death of one without iſſue ſhail abate the writ, 
2895 aN 
Where 4 parſon, vicar, Sc. ſhall have an action of waſte, 
341 a 
Where by the releaſe of him in the remainder in tail to te- 
nant for life of all his right, he ſhall not have an action of 
waſte ; /ccus where he in the reverſion in fee makes ſuch 
releaſe, 345 b | | 
Vhere tenant in tail leaſes for his own life, an action of 
waſte lieth againſt the leſſſe, 345 b 
In waſte the place waſted the princip: 
5 2 9,355 b7 J | 
Where in an action of waſte by two, the releaſe of one ſhall 
bur the other, and where not, 355 b 
Where in an action of waſte ſummons and ſeverance lieth, 
and where not, 355 b q 
Where an action of waſte lieth, albeit the leſſor had nothing 
in the reverſion at the time of the waſte oommitted, 


l, and not damages, 


' 256 a 8 
Where ricns en le reverfion ſhall be a good plea by the leſſee 
in an action of waſte, and where nor, 350 a* 


Way. 


The ſeveral kinds of ways, 56 a * 
Whar remedy for a diſturbance in a 


ublic or private wa 
and what not, 56 4 1 b P 757 


Wera and Were. 


The meaning of the words, 125 a *, 285 be 


REA rs er lam, gane , Aang. Mi. 


eee, If. 2.22, 


N a 1 
* 9 8 * 1 A B L K. 
. | Wi / or Wita, The FENG: Vs of FE b an des \x 
| | ere writs may be intaitied 444 int bite. an 1 
Abe ſiguiſication of the words, 187 a+ \ moleſtation, 2 g*: * 5 kl k f F 1 
1 88 Where * writ beth; be 2 0 and the count ſpecial 14 
* itneſs. See Evidence 20 b J 63a f. 54 1 
„ , Witneſs. See E nce, Teſtimoay N Upon what plei to the b of the perſon the writ | 
o ſhall abate, and upon What. not, 1 8 134 4 | 
* mmoodgell. nnn „ 123 b. . 134 As | 
1 | Where an action well begun determineth in part by the act {1 
"What it 13, 234 a C of law, the writ as to the whole ſhall abate, - 65 not, | 
| 285 a * 
Words. See Expoſition of Words, Where the profeſſion of the tenant or defendant in religion 
AY fe placito {ſhall not abate the writ, 248 b * 
O Where the depriyation of the defendant ſhall abate the writ ; 
7 or {c ot. ſecus of a reſignation, ibid. 
; Where ſeveral writs of cuſtoms and ſeryices lie for the 
What it is, 51 a þ deforcement of one and the ſame ſervice, 154 a 4 
w Writ de ingreſſu fine aſſenſu capituli, nk ſo called, and 
W Worth, where it lieth, 325 b7 
wn The writ ex grav: guerelã, where it neth, 111 4 f 
6 | De domo reparandd, where it lieth, 56 b t, 200 b 
at is, 5 4 Of error, 2 c. attaint, Wc. follow the nature of rhe original 


writ, 139a( 


Writs, See Action, Annuity, Amerciament, Of error on a ſtatute, how to be, 34 b + 


Diſſeiſin, Quare Impedit, and each Writ under 


its pr rs Title. Year and a Day. See 15 Time. 
Brief, unde? 73 b + How they are to be computed. 25 : 
Ka ee of awrit, 73 b ® In what caſes this time is preleribel b. * tl 254 1 4 A 
307 P 85 
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2 TS r 


Qs 


931 
* 


4 
* * 


3 
* 


N 2 


TO THE 
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Abeyance. 


N the maxim that the freehold cannot, but the in- 
O heritance may be in abeyance, n. 2, 216 a 


Abjuration, 


N. 2, 92 b 
Action. 


The queſtion in Aſliby and White, whether an action on the 
caſe would lie againſt a returning officer, for refuſing a 
vote at the election of a member of parliament, n. 2, 


8 b "I . 
Whar remedy the law furniſhes for the 1njury of being har- 


raſled by vexatious actions, n. 4, 161 a : 

Actions of account by one jointenant or tenant in common 
avainſ the other, n. 1, 199 ; : 

The different degrees of title which a perfon diſpoſſeſſing 


another of his lands acquires in them in the eye of the law, 
and the different modes and actions by which the poſſeſ- 


ſion may be recovered, n. 1, 239 4 
On writs of error, n. 1, 259 b 


Alien. 


On the capacity of an alien to take and hold, &, Sce 
n. I, 2, 3, 4, 5+ 6. 7, 8 9, 2 b 


On the effect of alienage with reſpect to the diſcent of land, 


N. 1% 1 3. 88 : | 
Sometimes a man can only have immediate inheritable 


blood from one parent, n. 7, 124 
Alienations. 
On alienations before Magna Charta, n. 2, 3, and 4, 


n | 
Fincs for alienations, n. 2, 43 b 


Allegiance, 


Old oath of allegiance differs from the oath of fealty, n. 1, 
68 b 
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Allodial. 


On allodial lands in England and foreign ccuntries, 


65 a n. f, 


Annuity. 


cone of inheritance, n. 1, 2 a 

en the grant of an annuity binds the heirs b 
——— a. 7.» he HA 2 2 
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Appendant, Appurtenant. 


Grant of a manor by the crown, whether it paſſes the ad- 
vowſon, n. 2, 121 b 


Apprentices. 
N. I, 11724 


Argumentum ab Incenvenienti. 


N. 1, 66 a 
Arms. 
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4 ccc pus 
Aſſignment. 


Formerly doubted whether an annuity was affignabley 
n. 1, 144 b 


Power to A. and his aſſigns to make leaſes, extended not h 


only to the firſt, but to all the ſubſequent aſſignees of 4. 


n. 1, 210 a : 
Aſſignment of things in action, n. 2, 232 b 


Affiſa Armorum, 


N. I, 712 . 
Magnd 
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Attainder, 


Conveyances made by felons againſt the ſtatutes of præ- 
© munire between indictment and attainder, n. 3, 42 b 


Attornment. 


Obſervations upon the general doctrine of attornment, 
n. 1, 309 a 


Attorney. 


Infants and feme-coverts, n. 2, 52 4 
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Ordonnances de St. Louis, ibid. | 

Abrege Chronolog que des Grands Fiefs de la France, ibid. 
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Bailment. 
J. 4, 5, 6, 7, 8, 9, 10, 89 a, n. 1, 2, 3, 4, 89 b 


Baron and Feme. 


How the woman can take the gift of her huſband, n. 1, 3 4 

Inſtances of grants by the huſband to his Wife, n. 16, 32 4 

Ga fies, bonds, * Coverrants of abaron to or w ſck fi 
wite before marriage, n. 6, 264 

Huſband poſleſſed iure uxoris, grants part of a term on con- 
dition, the condition is gone by his death, query, n. 4, 
ge | n 

On the lateſt time of a woman's going with child, n. 1 
ag 5 | 

On the eſtate which the huſband has in his wife's freehold 
lands, n. 1, 325 b. . 

On the eſtate which the hüſband has in his wite's chattels 
real and things in action, n. 1, 35 1a 


Baſtard. 


Effect of a limitation, c. to a baſtard not iz , n. 1, 3 b, 
n. 8, 123 2 | | 

The 3 of the huſband veg the father of every 
child his wife conceive, may be repelled, n. 1, 2, 123 b, 
n. 2, 244 2 ; 

Obſervation on the ſituation of baitards by the laws of Eng- 
land, and thoſe of foreign countries, n. 2, 243 b 


On the legitimation of children bythe ſubſequent marriage 


of their parents, n. 1, 245 4 
Bigamy, 

N. 1, $9 b 

Lord Hale's opinion, that the biſhops hold their poſſeſſions 
per baroniam, and ſit in the houſe of peers by cuſtom, 
and not as terms by tenure, n. 2, 70 b, n. 1. 134 b 

Mr. Waſhington inſiſts, that in Saxon times biſhopricks 
were conferred in parhament, and that the king's 1aveſti« 


ture was ſubſequent to ſuch election, n. 1, 134 a 
On the conge d'clire, n. 4, 134 g 


Bockland, and Folkland. 
N. 6, 6 2 


Borough. 
Whether a borough not corporate can be a city, n. 2, 109 b 


May be extended and reſtrained by ſpecial cuſtom, n. 5, 
110 b | 


Burgage Tenures. 
How affected by the 12 C. 2. c. 24. 


Charters. 


N. 2, 112 b 

Whether the feoffee, or ceſuy que 1ſe is to have them in the 
caſe of conveyances to uſes, n. 4, 6 a CW 

Reference to authors on the ſubject of antient deeds and 
charters, n. 5, 6 4 


Churchwardens. 


May purchaſe a workhouſe for the poor, and by cuſfom, 


they and the parion are a corporation to purchaſe an,, 
n. 4, 3 4 


Commiſſions of Partition. 
N. 3, 167 b 


Tenants in Common. 


With croſs remainders, n. 1, 195 b 


Con. 
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Condition. 


Outline of the doctrine of conditions, n. 1, 201 4 

Effect of entry for a condition broken, n. 2, 202 b 

Diſtinction between, 1. A general condition that the leſſor 
ſhall re-enter. 2. A ſpecial power to enter and hold 

until ſatisfaction. ' 3. A power of entry limited by way 

of uſe, n. 3, 203 a ; 

Diſtinction between a condition, a remainder, and a condi- 
tional lin itation, n. 1, 202 b 

Conditions impoſſib lu, n. 1, 200 a 

Conditions againſt law, n. t, 206 b 


The f erformance of the condition, when excuſed, n. 1, 


207 

On the perſormance of a condition, by a thing collateral, 
wo: 3913 3 

If the condition of the obligation be on the disjunctive and 
one of things becomes umpoſitble, the condition of the 
obliga ion will in ſome caſe be ſaved, n. 1, 225 a 

Some ob ervations on the doctrine of conditions precedent, 
or conditions ſubtequent, particularly as applied to the 
veſting ot portions, n. 1, 237 4 
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Confirmation. 


Outline of the doctrine of confirmation, n. 1, 2g; b | 
Confirmation on the eſtate ot tenant for years, n. 1, 297 b 


Continual Claim, 


Outlines of this doctrine, n. 1, 2 50 b 


Coparceners. 


How they ſhall preſent to an advowſon, n. 2, 166 b 


Copy hold. 


Taking ſurrender out of court, n. 2, 58 a 

Steward of a copyhold manor, n. 4, 5, 58 a 

Who may grant copyholds, n. 3, 4, 5 6, 58 b 

What things deſtroy the cuſtom of granting copyholds, 
u. 7. 58 b . 

Parceners of copyhold cannot make partition without the 
lord's licence, n. 1,59 a | 

Whether feoffment without livery is a forfeiture, n. 3, 59 a 

As t» forfeiture by l-aſle or alienation, n. 4. 59 b 

Whether fine for admiitance becomes due on change of the 
tenant or chanze of the eſtate, n. 8, 59 b 

What ſhall be a reaſonable fine, n. 1, do a 

When the {urrenderee*s eſtate commences, n. 1, 62 a 


Where cuffom does not preſeribe any particular mode of 
barring ihe inta'l of 4 copyholil, a ſurr en. 5 though 9e 
ly to the uſe of the awill, evil be ſufficient for that purpoſe 
evichout A cuſtom. Carr v. Singer, 2 Fez, 603. 
Moore v. Moore, 2 Fez. 596. Buta cuſtem to bar 
by ſurrender may be con. urrent with a cum to bar by 
recovery. Evcrall v. Smallry, t Mills. 26. et 2 Stra. 
1197. Doc. w. 7. uby, 2 Black. Rep. 944. See Mr. 
Cox's Kalt. of Peere William's R eparts, n. 1 topage 13. 
Acceptance by a cepybelder trnant in tail of a truſt ate, 
of a ſurrender of the legal r/late from the truſeers, held 
4 good bar of the entail and FEmMAIRAErS OVEr, 'Grayme 
. Grayme, in Chancery, 1750, 


Fa. 


Corporation. 


Corporation ſole regularly could not take in ſucceſſion chat- 
tels real or perfona!, in poſleſſion or action, though a cor- 
porat on aggregate may, n. 1. 0 a 

Grants of offices by eceleſiaſtical perſons, n. 1, 44 a 

In general a corporation aygregat- cannot take or paſs away 
an intereſt in land or do any act of importance withuut 


deed, u. 3, 94 b 


Corrody. 


Whether grantable to more than one, n. 1, 190 a 


Coſts and Damages. 
N. 1, 355 b 


Courts. 


Though the kings did actually ſit in the king's bench, and 


* 7 W TAI, 
the law fill inte883 de king W there, Yet the judicature 
belongs to the judges only, n. 1, 71 b 
When'the common'pleas became # diſtinct court, n. 2, 75: b 
Adjourning cauſes into the exchequer chamber to have the 
opinion of the judges, n. 1, 72 4 


Creation- Money. 


Given to enable rhe donee to. ſupport a dignity conferred 
on him, n. 6, 83 b 


Curteſy. 
N. * 2, 3z 45 29 b f | l 0 


In gavelkind eſtates, n. 1, 30 a 
Of a rent dc no 6, n. 2, 3 4 


Cuſtom. 


N. 1, 3, 110 b 


Cuſtomary Frecholds. 


N. 6.49 a 5 | $4 
Eſtates held by copy of court roll not at the will of the lord, 


and called cuſtomary trecholds, have been dcemed free- 
hold e'tares. | | 


Such tenants claimed aright of voting at elections, n. 1, 59 b, 


Day of the Date. 


N. 8. 9, 46 b . 4 [ 
Charterof feoffment habendum a die datus, n. 1, 48 b 


Deancries. 


On the various kinds of deans, n. 1, 95 4. | ! 

Debt. A al 

Whether it will lie for rent againſt a copyholder, n. 1, 57 b 
Deeds. | * 


On the delivery of deeds, n. 5. 6. 7, 8, 36 a 


Difference between deeds of feme coveyts and infants, 
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eforcement. 
N. 1, 331 b 
Degrees. 
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On the mode of computing conſanguini:y by the civil and 
canon law, n. 3, 23 b, n. 1, 2, 4 4 5 


Deviſe. 


Formerly controverted whether a rent 
the cuſtom of deviſing, n. 4.111 a 
Hiſtory of the teſtameatury power over land. n. x 11 
J, n. 11 
Over perſonality, n. 5, 6, 176 b l * K 
Incunliſtent deviſes in the fame will, n. 1, 112 b 


Deviſe that executors ſhould fell, n. 2, 12 a DIP. 


The cuſtom of York reſpecting filial portious, n. c, 176 b | 


de novo was within: 
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Dignity. 
Farldom of Arundel mentioned as an inſtance of an earldom : 
by preſcription, n. 1, 16 b Mods 
Doctrine of extinguiſhing a barony by writ, b 


of a patent barony is queſtionable, n. 2, 16 b 


When the barony is by writ, the perſon ſummoned is not 
ennobled till he takes his ſear in parliament; but in the 


creation of nobility by letters parent, the blood is ennobled 
without fitting, n. 3, 16 b e 


Precedence of foreign nobility, and precedency in general, 


n. 4, 16 b | 


In ſome books it is ſaid, chat if a woman noble by birth 


marries one of inferior nobility, ſhe Half be Nvied by the 
dignity of her ſecond huſband, n. 6, i6 b yied by the 


Suppoſed that a man may be noble during the life of ano- 


ther, n. 7, 16 b 


The degree of a haronet is parcel of the name, n. 8. 16 b © © 


The king Cannot create a, dignity with a meine between bas 
rony and baronet, m8, 10 b * 


Linitation 


y acceptance 
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Limitation to one and his heirs males, being by a*t of par- 
ltament, raiſed a fee ſimple diſcendible, n. 5, 27 a 

Whether a title of honor admits of curteſy, n. 1, 29 b 

Baronies by tenure are merely titular, and a titular barony 
cannot have caput baronidt, n. 6, 31 b . 

Whether daughters may be coparceners of a dignity, 
n. 1, 4, 8, 165 a 

Abeyance of titles of honor, n. 6, 165 a 

On female d gnities in England and France, n. 2, 325 b 

On the title of Duke D'Aubigay, 26:4. 


Diſcent. 


On the excluſion of lincal aſcent, n. t, 11 a 
Whether lincal aſcent was excluded by the Roman law, 
n. 2. 11 4 

Excluſion of half bloo , n. 3. 6, 14 a 

Where the heir takes by diſcent and where by purchaſe, 
n. 4, 22 b | f 

Where the heir claims by purchaſe, he muſt be the very heir 
in judgment of law, n. 3, 24 b, n. 2, 164 a 


Diſcents que Tollent Entries. 


Outlines of the doctrine, n. 1, 238 a 


Diſcontinuance. 


Outline of the doctrine of diſcontinuance, n. 1, 32 

Diſcontinuance by ecclefiaſtical per ons, n. 1, 325 

—— by perſons ſeized jure uxoris, n. 2, 325 b 
— by tenants in tail with reſpect to their iſſue, 


n. 1, 326 b 3 . 
— by tenants in tail with reſpect to the rever- 
ſioner, n. 1, 327 4 1 g 
— by tenants in tail with reſpect to thoſe in 

remainder, n. 2, 327 4 : 
On the modes of conveyance which work a diſcontinuance, 
Ne Is 3 z0 * * 1 * . * . * 
That nothing which lies in grant can be ſaid to be diſconti- 
n nued, n. 1, 332 4 TAS hi 
To effect a diſcontinuance by tenant in tail, the conveyance 
muſt be of ſuch an eſtate as may by pollibility endure be- 
ond the life of tenant in tail, n. 1, 333 a 
On diſcontinuances mad? to, or with the concurrence of the 
remainder-man or reverſioner, n. 2, 335 a 


Difſeifin, 


Diſtin&tion between actual diſſeiſin, and diſſeiſin by election, 


n. 7, 153 b, n. 1, 320b, n. 1, 307 a : 
Tenant for years ſurenders Aüd till continues poſſeſſion, 
he is tenant at ſufferance or ditfeihn at election, n. 5, 


833 before or agreement after is not ſufficient to 
make infants and feme coverts difleifors, but it muſt be by 
their actual entry, n. 4, 180 b 

Lord Hobart's reaſon why diſſeiſin of tenant for life makes 
fee in the diſſciſor, n. 7, 180 b 


Diſtreſs. 


Of deer on a private incloſure, n. 11, 47 4 

Of horſes, n. 12, 47 a 

Of ferrets and nets, n. 13, 47 a 

Varn brought to be weighed, n. 14, 47 a 

Other things the property of ſtrangers, 101d. 

Sheaves or corn, by 2 V. S M. 25. n. 16, 47 a 

Sheep, n. 17, 47a, _ 

Beaſts of the plow for the poor rate under 43 El. n. 18, 
47 a, and ſec n. 1, 2, 3, 4, 5 ©, 7, 47 b 


Dower. 


In caſe of an interpoſed eſtate between the frechold and in- 
heritance, n. 7, 28 a | 

The reaſon why the law gave dower, n. 8, 30 b 

The woman ſhall be attendant to the heir for a third part of 
the ſervices for which he is attendant over, n. 2,31 

How the wife ſhall be endowed, in caſe of eviction by title 
paramount, n. 6, 31a 

A whole manor reſciſed becauſe it was caput baroniæ, though 

aſſigned by the huſband, n. 6, 31 b 


Antiently women aliens were not dowable, but now, if mar- 


ried by licence from * they are dowabie by ſpecial 
act of 2 not printed. Rot. La. 8 H 5. n. 15, 
nigger bff-”) : 

On damages in dower, n. 4, 5. 32 b 
' Touts temps pri in dower, n 1, 33 4 


If the huſband has two diſtinct ſeiſins, the wife may in forme 
caſes elect cut of which the will be endowed, n. 3 4; 4 
Where the wite ſhall have dower of lands vurehu{d and 

al:cned by her hutband waile the was not dowable, u. 3, 
33 * | 
By the cuſtom of ſome places the wife ſhall have the whole 
of her hubund's lands in d Mer, u 11, 33 bñ 
As to dower by cuftum in gen ral, u. 5, 3 b 
\\ hether dower «d um muſt be made immediately after 
the marriage, n. 3, 24 a 
Alignment ot a third or half part in common, n. 1, 34 bg 
u. 6 34 5 | | 
Acceptance of collateral fatisfaftion a good bar of dove, 
in equity, n. . 5, 36 b 
Equity in ſome ſpecial circumitance; conliders deviſes in ſa- 
tisfaction of dower, n. 6, 36 b 
The frechold, though aſſigned, not in the wile nil entry, 
n. 1, 37A 
Who may aſſign dower n. 1. 38 b 
For voucher of wardſlup in dower, n. 2, 38 b 
V here the judgment ſhall be againſt the heir, and where 
againſt the rouchee, n. 6, 30 a4 
Dower de {a pluts beale virtually aboliſhed by 12 C. 2. c. 24. 
n. 3, 39 b 
As to the loſs of dower by the huſband's offences, n. 1, 40 b 
Where the huſband is attainted of treaſon, n. 3, 4, 5, 4: a 
Whether if an eſtate be limited to ſuch uſes as the huſband 
ſhall appoint, and in default of appointment to him in fee, 
the wite is entitled to dower agaiolt his appointce, 
n. 2, 216 a 
Tenant for life. with the reverſion in fee, »fter intermediate 
uſes, whether, upon his deceaſe, his wife will in any and 
what caſes be entitled to her dower, n. 3, 239 b 
The dowreſs holds of the heir, but by inſt:tution of law 
the is in of the eſtate, of her huſvand, n. 1, 241 a 
Obſervations on the cafes, where the wife clauns dower 
after the eſtate charged with it is determined, n. 4, 241 a 
Obſervatious on the methods uſed to prevent dower, n. 


379 b 


In this nore it is ſugecſted, as a mode to prevent dotver, that 


ty 


hall ajoin!, and for want of appointment, to a trufiers 
bis beirs and aſſigns, during the Iife of the purcha/or, &c. 
To keep the gt ate of the traſtee from weſting in an infant, 
heir, feme covert, Sc. it may be limitea to the wuftery 
bis executors, adminiſtrators, and aligns, du» ing the 
life of the purchaſor. This will not prevent its being an 
eftate of freeholl in the hand; of the executor or ad- 
Hrato-. See note 1, page 41 b, Carthew 376. tis 
<vorthy ef conſideration, whether in marriage jeitlements, 
the powers of ſelling andexchanging, and the other potuers 
gien o the reieaſtes, and the ſurvivor of them, au the 
heirs af 1h- ſurvivor, ſhould not be given to them and the 
Survivor of them, and the executors and adminiſtrators 
of ſuch ſurvivor. This will prevent the miſchief of ci- 
ther becoming veſted in an infant heir, &c, [t is0*jeroye 
able, that even in the moſt approved precedents of ſettle- 
ments, the powers both of the ceſtuys que uſe and ihe re- 
leaf rs, are ſo far inaccuratelypenned, that thry appear to be 
framed on a#010n, that the perſons exercifing them ac as 
grantors, er leſhrs, or otherwiſe as owners of the fer; 
ohen, in fat, they only defign the perſon in whom, or tht 
event upon which, the uſe ts to weft or ariſe; or, % uſe 
a more 1rchnical expreſſion, their ads appear to bo fe- 
cutions of a porwer derived from an intereſt, not the eu- 
ecations of a po tber ſpecially reſerved, Sie u. 1, . 112 4 


Emblements. 


N. 5.65 3, 5. 1. 2. 4, f. 7 ö b | 
Whether diütiſor is to have them, if diſteiſee's entry is afrec 
ſeccrance, u. 11 35 b 
= Sar A ext. 
LOST ei. C. 6 
0 Eſcuage. 
AM 8 
N. :, 69 b. n. 1, 3, 4 Go 7? b, n. 2, 73 4. n. 1. 7, n. 2 
100 b, and in other n»tes upon the chapter v4 elcuage, 


IL. ſtates. 


What are frechold, n. 1, 6, 7, 9, t, 424 
At will n. 2,88 8 
Whether lefior's granting a rent enarge determines eſtate of 
tenantat will, n. 13, 55 b 
What determ nes clkue at wiil, n. 14, 15 16, 55 b 
Eſtate at ſufferance, n. „ 270 b | 
Eſtoppe!l 


the eftate ſhould be limited to ſuch ufes as the purrcbaſor- 
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Eſtoppell. 


Difſeiſee leaſes to the diſſeiſor by indenture; ſhall not have 
* lfife during the leaſe, n. 2, 13, 47 b 


Erymologies and Explanations of Words. 


Obſervations o lord Coke's inquiries about the names by 
which things will paſs in cxveyancez, n. 3, 6 a 

Ot the word [6c ayiumn, N. I, 36 4 

Of the words herling and guinea, n. „ 207 b 

Seifin, difleiſin, diſcontinuance, and freehold, n. 1, 266 a 

Ot the words parltamentum and ſeſlamentum, B. 1, 1:0 4 


Exchange, 


Whether in a ſtrict legal ſenſe it can be had between more 
than two, d. ty, 50 b 
Writing neceſſary, tiace 29 C. 2. n 2, 50 b 
{ the king exchanges it mult be by writing recorded, n. 2, 
51 a 


Executor. 


Creditor making the debtor his executor, or vice ve, 
n. 4, 264 b 


= 


Fealty. 
Homage and ſealty, how blended, n. 1, 68 a 
ÞDifterence in the expreſſions uſed in them, n. 2, 63 a 
By attorney, u. 5, 08 _ | 
Seiſin of tealty oes not eſtop the tenant from traverſing 


the:ſeihn of other fervices, n. 6, 68 a 
Not affe ted by 12 C. 2. c. 24. 


Fee. 


Littleton's explanation of fee defended againſt ſir Thomas 
Smith and doctor Cowell, n. 1, 1 a 


Fee - faurm. 
N. 5, 1442 


Feoffment. 
On feoffments of tenants for years and others having no 


eſt te of freehold, n. 1, 330 b 
On the form and operation of feofſments, n. 1, 271 b 


Fine. 

Effect of fine levied by tenant in tail guilty of murder be- 
fore conv ction, n. 10, 2 b 

Hiſtory of fines, and why by them a married woman may 
alie nate her real rights, n. 1, 121 a 

Fines of lunatics, n. 2, 247 a 

Entry for avoidin,, fines, n. 1, 252 b 

Obſervations on the expreſſion, that a fine has no operation 


upon any eſtate or intereſt, which is not previouſly di- 
veſted or turned to a right, n. 1, 332 b 


Fire, 


The law as to the burning of houſes, ſo far as regards land- 
lord and tenant, n. 1, 57 a 


Foldcourſe, 
N. 1,6a . 
| Fiſhery, 
N. 2, 4 b, n. 7, 122 4 


Forcible Entry, 
N. 1, 257% 
Forfeiture, 


Of tenant for life, n. 1, 233 b 
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Formedon, 
Whether formedon in deſcender lay at common law, n. 5, | 
19 ay n 1, 326 1750 | * * 
Formedon indeſcender not included in 32 H. 8. n. 2, 1152 


Frankalmoigne. 
How affected by 12 C. 2. c. 24. h. 1, 100 b 


Frankmarriage. 
N. 2, 3, 4, 5, 6, 23 a 


Frankpledge. 


Diſtinguiſhed in Magam Charta from the tourns or leets of 
theritis, and on holding theſe courts, n. 10, 11, 124 115 & 


Gavelet. 
N. 2,142 b 


Gavelkind. 


N. 3, 4, 10a, n. 4, 140 a, n. 1, 2, 3, 140 b 

The gavelkind deſcent of lands in Ireland was an incident to 
the cuſom of taniſtry, n. 1. 176 a 

In the reign of queen Anne, lands of papiſts in Ireland were 
made defcendible in gavelkind unleſs the heir conf rmed 
within a limited time; but by 17 & 18 C. 3. c. 49.77 1. 
the deſcent of the lands of papiſts is again lay to the 
courſe of common law, n. 1, 176 a | 


Gens & Gent: 


Explanation of theſe words, n. 3, 66 a 
4 R-2 * * . ” . 
3 . AS on a ul IgHln OS Honor ent. 

Fel. 324.a.n5& 1, Guardian. | 


See n. 1, 2, 3, 4, 5. 6. 7, 8, 9, 10, 11, 12, 13, 14 15, 16, 
4 * n. 1, 2, 3, 89 a, n. 4, 90 Ay n. 1, 2, 3, 90 b, n. 1, 
5 | 


Heir, 
What is ſuch a purchaſe as breaks the deſcent, ſo as to enti- 


tie the paternal io a preference over the maternal heir, 
n. 2, 12 b | | 


Heir and Executor. 


Tenant for life pays off an incumbrance, his executor, in 
ſome caſes, admitted to ſtand in place of the incumbrancer, 
n. 3, 239 b 


Habendum. 
On the operation of the habennν,juap, n. 3, 26 b, n. 1, 180 b 
Hariot. 
N. 1, 83 a 
Heir-looms, 


Whether they can be alienated by deviſe, n. 6, 18 h 


Perſonal property may be ſettled ſo as to be tranſmiſſible, 
like heir-looms, to a certain extent, n. 7, 18 b 


Holding-over, 
N. 2.57b 


Homage, 


Special act of parliament to excuſe the kiſſing in the caſe of 
_— made to the king by reaſon of peſtilence, n. z, 
64 | 

Homage by the king of England to the king of France for 

his toreign poſleſſion, n. 3, G6 a 

Difference between bomagium ligeam and homagium not li- 
geum, ibid. Gn 

On the expreſs ſaving of the faith due to the king, n. 1 66 b 

Ettect of 12 C. 2. c. 24. on homage, n. 1, 6% b * 
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1 Homines. 


In ancient times * homines, 8 now called free- 
holders, were intended, n. 1, 64 b 

Diſpute between doctor Brady by hoy on the ſenſe of the 
W homines and libera tenentes, 


- 
3 


., Hotch pe 


1 176 b 


1 1G ate 5d Indenture. 
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N. * 1b a. 1, 220 
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Acts void or voldable, v. 3, 81 b, n. 1, 246 a 
In what caſes to be ſworn as a witneſs, n. 1, 172 b 


Joyntenant. 


TRewgh for ſome purpoſes the eſtate for life of the jointenant 
having the fee is diſtinct from his greater eſtate, yet for 
granting it is not ſo, but both eſtates are in that reſpect 
© nfolidated, n. 2, 184 bh... 

On the operation of the words, equally to be divided,” 
n. 4, 190 b i 

On —— l of the words, to two and the f arvivor of 

them, and the heirs of * n u. 1, 11 a 

3 Fels, CAT pes Ah 

Some think the „l of England were introduced into = 
land by king Henry the 2d, n. 1, 141 b 

hor Coke's cet that Engliſh ſtatutes do not bind Ire- 
land unleſs — name d, n. 2, 141 b 


Judges. £ ; W 
On che king's confulting them extrajudicially, n. 5, 110 a 


* 


4111 1 


53 Judgment. 


Difference between an interlocutory Judgment and award 
© and final judgment, n. 2, 168 42 


Jury. 
In ſome ſpecial caſes the jury to try an iſſue may be leſs 
than twelve, n. 3. 155 a 


Ad quaſftionem fatti non reſpondent judices, ad queeflionem juris 
non reſpondent juratoras, n. 5,155 b 


Challenges, n. 1, 2, 3, 4. 5: 150 a, n. 1, 2, 3, 4, 5, 156 b, 
n. 8, 157 b, n. 2. 3, 4, ! 
When the jury muſt be taken from the body of the county, 
n. 4, 157 A 
Whether outlawry in a perſonal action diſqualiſies from be- 
. a _ n. * 1 88 4 


« © 7 


The stile of the e King of England, 
N. 1 25 3, 4. r 6, 4 b 


TY 


TRIP : 


" Knight 's-ſee. 
What was eee it, n. 2, 3, 4, 5, 7, 69 a, n. 1, 69 b 


5 Kyight s ſervice, 


How affeRted b 12. 2c. 24. n 1.85 a 
Caſtle- guard a n of Knight $- ſervice, n. 1, 87 4 


Laws of Edivard the Confeſſor. 
N. % 4 68 b a. 4» 5 168 a. | 


Fate Law. | 
25 1.56 | 


75 H. E 


Lawyers. tian Is 7 1019 
: 1 - ln 
How the functions of the bar were divided at Rome, 
n. 2, 295 FIR 
Fees of lawyers e ibid. 
Leaſes. p 


Difference when leaſes begin from the day of t and 
from the making, n. 4, 444 
Leaſes of tythes, n. 3, 44 b 


Leaſe by the king during the vacancy of the biſhoprick, 


n. 4, 44 b 

Leaſes by eccleſiaſtical perſons, n. 5, 6, 75 8, 97 44 b, 
Ne I, 2, 3 4, 45 4 | 

Leaſes by tenant in tail, n. 5, 45 a 

Leaſes by infants, n. 1, 45 b 


The law againſt leaſes for more than forty years, if it ever 
exiſted, was ſoon antiquated, n. 1, 46 a 


| Commencement of leaſes and miſrecitals in that reſpect, 


n. 10, 46 b 


aun, between an underlęaſe and an aſſignment, 
n. 1, 30 


7 2 ivery of Sciſin, a 
eim 1. 

Superſeded by conveyances to aha as upon - frufls, Mice 
27 H. 8. n. 3, 48 a 

Abſence of feotfee or feoffor, n. 2, 48 b 

Conſent of leſſee, he being on the land, n. 8, 48 b 

If leaſe for years with the remainder over be made by deed, 
the deed ought not to be delivered till livery _ n. 5, 
49 b 

Whether livery in that part of a manor which is in one 
county, paſſes that which is in another county, n. 2, 504 

By attorney, n. 1, 2, 3, 4, 5, 6, 7, 8, 9, 82 b 

On livcry jecundum formam chart, n. 1, 331 4 


Maintenance. 


Whether an attorney's lay ing out Woney for his client be 
maintenance, u. 1, 368 b 


Marriage. 
Affance and marriage uſed pronifousiily: for the ſame eue. 


n. 2, 344 

Scottiſh marriage*, n. 1, 79 b 

Where one of the paities is under this age of 7 dren 
n. 2, 79 b 

Precontract, n 4, 79 b 


Whether a man may marry the daughter of the «fect A 
firſt wife, n. 1, 235 4 


WATT. 5 | 
On the offices of high conſtable and earl marſhal, 3 7 . b 


Mergers. 4 0 25 | 
. 4 390d Ke 0447 2. 4. 4 yes 
| Me Auage, 
N. 1, 5 b 0 


Meſne Profits, 
When an eſtate veſted is deveſted by the birth of a poſthu- 


mous child, n. 4, 11 b 
Diſtinction as to meſne profits between real eſtate and perio- 


nalty, n. 8, 55 b 
Ar e. 


No longer any legal eſtabliſhment for profeſſid perſons in 
Fngland, and our law never took notice vt to eigu projeſ- 
ſions, u. 77 3b 

_ Mortmain, - 


On the king's power of granting licences to allen in mort- 
main, n. 1, 95 a 


Mortgages. 
N. 1, 205 e RCI IS \ £46.59 
Right 


2 „e. 
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Right of redemption, n. 1, 208 a | 
Mortgage - money to be paid not to the heir but the execu- 
(= Or; Me I, 208 D- - 


Naturalization, 


N. 1, 129 a 


— 


Non Com pos. 
Whether he can plead his diſability to avoid his own acts, 
n ö 


\ 


Nullzs Tempus occurrit- Regi. 
N. 1, 119 | 7 


ee 0 Occupancy. a 
N. 2,3, 4s 5, 6, 41 b — >, 


Outlawry. 


Again crimes being merely conſtructive breaches 


of the 
„Peace, n. 1, 128 b ä 


Place. 


Where payment muſt be demanded, n. 1, 210 b 
Where a marriage portion ſhould be paid, 211 b 


Pleading. 


Tenant in fee in remainder expectant on a termof years, in 
pleading, ſhall not be ſaid to be ſciſed in demeſue, n. 3, 
15 a, and fee n. 4, 17 b 
In caſe of a rectory, no diverſity in pleading ad medictatem 
reftorje, or rettoridm medictatet, n. 5, 17 b, and ſee n. 1, 
18 a 
The eſtate of the huſband in the wife's land n. 1, 26 a 
Where a deed ought to beſhewn, n. 6. 35 b 
ö Non eft faflum, n. 7, 35 b : 
| In pleading a leaſe one ought to ſay that the leſſor was ſeiſ-d 
and demiſed, but in count in debt for rent there is no ne- 
ceſſity to alledyge ſeiſin, n 9, 47 b i 
In copy holds, it thæ words ad eU domini be omitted 
in pleadiug, it ſhall be intended that the eſtate is a cuſ- 
tomary frechold, n. 1, 58 a a 
Extenſion of borough Engliſh to the collateral line muſt 
be ſpecia-ly PRs n. 4, 114 b i 
Alledgag et itzeahle tarts, mr ap 2 * 
4 — th —.— to tee d borqugh* Engliſh 
exet pt the ſpecial diſcent muſt be ſpecially pleaded, n. 4, 


1 

Whether leaſe and releaſe may be pleaded as a feoftment, 
n. 3, 207 A 

V here a declaration in ejectment is delivered, though the 
cefendunt appears to it, and conf: fies leate, ent y, and 
Guſtzr to avoid a fine, there mult be an actual entry. 
The diſti &tion is, where entry is neceſſary to compleat the 
landlord's title, the confeſſion of leate, entry, and ouſter 
is ſutlicient ; but where it is requthte in order to reture 
the deleadaat'stitle, actual cutry muũ be made, n. 1, 254 b 


25 
Poſſeſfo Fratris. 
Of dignities and honors, n. 3, 15 b 


Poſthumous Children. 


As to the right to the meſne profits from the death of the 
tather, n. 4, 11 b 


Power. 


Ways, es un exteution of a pow er derived from an inte rett, 
or as 4 power ip.cially reſerve, u. ty 1124 


OB HEE 2 uo 1g. omprbends children of both ſexes, n. 3, 176 m 


How an act ſh U operate When it way take effect in two 


Y I 


 UGHION 213300 101 golllid del 
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Feoffiment to the fe of ala will, or. io ſuch. uſcs-as the 
feoffor fhalf appoint by will, n. 2, 112 a | 


Exerciſe of a power by wife without ber huſband, n. 6, 
112 a 


On ys UI and extinguiſhument of powers, n. 1, 
342 | 46 a! 
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ROOM „ennie 
0 94 311. 4 103 
ü Prerogative. b nne 21ugqiifl 
In what capacity the king's purchaſer veſts in him, n. 4, 
6 | 


15 

A leaſe of land of the Dutchy of Lancaſter not avoidable by 
nonage of the king, n. 2, 16 a => 

A remainder to the king and the heirs of his body, an eſtate 
tail within the ſtatute de donde, ibid. 

Power claimed by the king before and in the reign of C. t. 
ro —_— perſons to take the order of knighthood, 
n. 7, a u Gert 4 

The 8 not power to diſpenſe with a diſability created 
by ſtatute, n. 5, 120a 

On the king's diſpenſing power, n. 4, 120 

His mayeſty's prerogative reſpecting the coin of the kingdom, . 
n. 1, 207 b | | 


Preſcription. 


To cut wood in a foreſt without view 
n. 15, 11IGAa | 


of the foreſter, 


Puer. 


Eſtate by wrong not ſaid to be by purchaſe, n. 3,22 
Remarks on the common diviſion. ot eſtates into eſtates by 


purchaſe, and eſtates by diſceat, n. 2, 18 b 


On the necellity of being heir as well as female, to rake by 
purchaſe „n. 3, 24 b | 


es es 


Grantee of rent-charge for years might falſify recovery 


againſt terre-tenant, n. 4, 46 a 

Common recovery good, if the freehold be in the tenant 
at any time before judgment, n. 1, 203 b 

Intent and operation of the clauſe ſometimes inſerted..in 
deeds by which the tenant to the precipe is made, that 
on non-payment ot 100, oool. the deed thall be void, ibid, 


Record, 


Pablic records of the kingdom, n. 1, 250 a 


. * 
* 


4? 


Regiſtration of Deeds. 
N. 1 290 4 


Releaſe. 


Outline of the doctrine of releaſes, n. t, 264 a | 
Marriage, whether a releaſe of a bond executed, or cove- 
nant entered into by the huſband; with the feme, 
n. 2, 204b 
Creditor making debtor his executor, whether a releaſe of 
the debt, n. 1, 264 b 7 80 | 
How a right or title to the frechold may be releaſed, 
n. 1, 268 4 171 
How releaſes enure, n. 1, 267 a | 
A releaſe which enures by. ealargement does not require 
an actual eftate in poſleſſi n to work upon, a veſted inte- 
reſt beivg ſufficient, n. 3, 270a 
_ Obſervations on relcaſes which enure by enlargement, 
n. 1, 273 4 i 
Obſervations on relesſes which enure by  mitter. gate, 
n. 2,273 b | * 77M. | 
Obſervations on releaſes which enure by mitter le droit, 
u. , 274 a, n. 1, 274Þ, u. 1, 276 2, n. 1, 27% 4 
Oblcrvations on reloaſes which enure by extinguiſhment, 
n. 1, 268 a, n. 1, 279 b i Is 
Ditterence between thoſe caſes where an eſtate for life is 
enlarged to an eſtate in tee by the relcaſe or confirmation 
of the remainder-man, or reverfioner, and choſe caſes 
where u perton being ſeifed o an eflaic for liſe, the inhe» 
race is alterwards conveyed or deviſed to his right 
heir „ u. 1, 299 b | 
Relief 
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Relief. * 


N. 1, 83 a. n. 1, b 
On the differences between the Kent kinds of relief paya- 
ble by ſocage tenures, u. 2, 93 4 


* 


hats Remainder, 


Difcrence between ſybjoining the inheritance to the parti- 
.cular citate,, by the Jam? conveyance as limits the inter- 
mediate contingent remainde , and an _accctſion of one to 
the other by a wit uct and ubiequent act or COnveyance, 
n. 8, 28a 9 

Ou the grant of a remhinder or reverſion by one har ing a 
previous and preſent lite etute, n. 2, 154 b : 

On the nature of the eſtate of truttees for preſerving con- 
tiugent remainders, n. 1, 2065 a 


Remitter. ba 


Outlire of the d ctrine of remitter, n. 1, 347 b 

Whea the right and detealib.e eſtate come together, 
n. „ 348 a 

When the right comes after the defeaſible eſtate, n. 1, 340 u 

No re: i ter to a bate title, to an immedia e right, to a bare 
right of action, or in thoſe caſes where the frecholdd does 
not accru: to the right, n. 15349 b 

The rem.tter ſhall hold, though the ellate which made the 
remirter is voidable, u. 1, 353 b 

De feats the wr. nyful eſtate w thout entry, n. 1, 357 a 

Leleats the wrongful eſtate, and cvery thing auncxed to it, 
n. 1, 3594 


Rent. 


The king may reſerre rent out of an incorporeal heredita- 

2 ment, It. 1, 47 a4 

Action ot debt for rent on Freehold leaſes, n. 4» 47 a 

Kent reierved to leflor, without ſaying his heirs during the 
term, n. % 47 a 

How affected by +2 C. 2. c. 24. 

Difference between areſervation of a rent payable on a par- 
ticular day, or within a certa.n time aſter, and a reſerva- 
tion of a rent p-yable ut a certain day, w ith a condition, 
ti ut it is be ehind by any gin cu time the letlor thail en- 
tor, n. 3, 202 4 

Reſerted to the ke. r where the ance lor is not named, 
n. 1, 215 b 

Rent! > coulidered as a retrib. tion for the land, and is there- 
ture payuble to thoſe who otherwiſe would have had the 
laid, it 1, 2444 | 

On fine. and recoveries ct rents, n. 2, 298 a 

Conveyance t. A. aud his heirs, to the iutent that B. may 
rece e à rent, is a rent executed by the ſtatute, 147. 


* 


ReverGon. 


What is a reverſion, and what a remainder, n, 3, 22 b 


* 


Riot. 


Sea. 


Obſerrations on the phraſe infra quatuor maria, n. 6, 107 a, 
n.l, 201 a 


ry 


Scek. 


In one ſenſe ſignifies want of remedy by diſtreſs; in ano- 
ther, want ot preſent truſt or profit, n. 5, 151 b, n. 1, 153 a 


Serjeants at Law. 


See n. 2, 17 a 


Grand Serjeaunty. 


How affected by 12 C. 2. c. 24. n. 1, 108 4 
Spelley's Caſe, 


Obſervations on the rule in Shelley” s caſe, n. , 3; -6b 


Slavery. 


Caſe of Sommerſett the negro, n. 3,117 b 


T K E 


NO r ES. 


Socage. 
How affe cted by 12 C. 2. c. 24. n. 3,93 b 


. 


Suffragan Biſhops. 
N. 34944 
Statutes. 


Conſtruing ſtatutes by equity, n. 1, 24 b 

23 . 3. c. 1. allerted to bu a ſuppoſed & tute, becauſe the 
interv ention ot the commons is not mentioned, n. 1, 42 b 

Where land fhal: pa's by one way or the other ut. (the com- 
mon law, n.1, 49 4 

Where one (hull have election to take by tatute or common 
law, ibul, 1 

What is called 17 . 2. f. 2. is not a ſtatute, Vet only a 
precedent of the form of tobe h-mage, n. 2, 67 u 

What is called 1 K. 2 u milibun tho! agh called a-fatute, 
WS only 4 writ granted by the king in time of parla- 
ment aid therefo e entered of record. n. 6, 69 a 

On the preamble facts af parliament, n. 2, 79 a 

On the dite ence between vublie and rivate acts, n. » 98 b 

Keule concerning atticmative tatures, u. 8, 115 4 

Þ; clurutory ltatutes n 9, 175 b ) 

Difference vxween an ordinance and a tt tute, n. 2, cob 

7 Anna, ©. 17. for enabling infant t ult-es to convey, does 
net extend ta conitruct: we truſts, n ©, 1 1 v 

Sir William Blackitone expreſ ty tays, bar the rizht of the 
ſubj: Let to pet (ion as declared by the bill of r: guts, is un- 
dar tac regulations of the 13 Car. 2. But a qu on may 
be made, «hether the declaration contained in the bill of 
rights, was not in this "reſpect a repcal of 13 Car. 2. 
n. 3, 2372 


Steward. 


Patent neceſſary to the making of ſtewards of the King's 


manors, n. % 61 b 


Subinfcudation. 


N. 1, 365 a 


Surrender. 


Outline of the doctrine of ſurrender. n 1, 3371 b 
Leaſe for years is net ſurrendered by ancelling the 
Ingentur., a by 29 C. 2. c. 3. / 3 no lea e cither of free- 


hold or term of ycars ſhall be ſurreud red unleis it be vy 
decd or note in Writing, u. 1, 338a 


Tail. 


Far!dom intailable within the ſtatute de dit n. 2, 2 . 

If the king make a gift in tail, and the donte is attuinted, 
the king that: be {aid to be in, in pount of revert. r, and 
avoid the leaſes by renant i tail; /ecas, it the King's 
elfute Was a remainder, n. 4, 18a 

A. and B. las w te, enam iu tail ſoecial, remainder to the 
right heirs of 4 have iſſue a ſon and a daugn er: the ſon 
m: akes a leaſe tor forty ears, to commence after | nis mo- 
ther's death, the father being dead; the fon dies ithout 
Hue ; the daughter levies a fine ; the mother dies; = al- 
thou! zh the leaſe is derived partly out of the feat mpie, 
and b yy the tine the convſce had a conſolidated fee, yet 
becauſe the dau! zhter was not liable totli Icate, the contee 
{1:all not be liabic to the leaſe, o long as the tailcontinucs, 


n. 5 18 a, cites M. 6. Fac: F. K. n. 22, Neduam's 
caſe. | 


But, Q. if the do: ine of the connſce*s not being Jia ble 
during the continuance Fe the iſſues in tail, is not if- 
115 „ by the dreifions in mon . Cudmore, 

Show. 371. 1 Sal. 338. 4 Med. 1. H of 
A 9. N iidulph, 4 Bro. Parti. Ca. 594. . 
naſlon a:. Card, 2 Aik, 204. 


On the doctrine of eſtates in fee-ſimple con itional at com- 
mon-law, n. 2, 3. 4, 1972, n. 1. 326 b. n. 2, 274 

Whether the alienation with warranty. of tenunt in ee. ſim- 
ple conditional before iſſun had, bound the king's rever- 
non it tn, wurfunt! deform d on ms 1. ly 19 b 

Digumes and titles of Lonour having rotation to ſome place 
are intullab! le, but rhe. intail cannot his barred by fine, 
recovery, or cther means: — and tee more of intailing 
dign tis. n 1 and 2, 20 a 

An aummmity in tec grauted out of th. Larbadocs dutics, not 
lnaila le, n 4, 20 a 
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On the intail of eſtates pur autre wir, terms of years, and 
perſonal chattels,n, 5, 20a 


What words create an intail, n. 2, 3, 20 b, n. 1, 2, 3, 4, 7, 


21 a, n. 4, 25 b, n. 3, 26 a, n. 1, 2, 26 b, n. 1, 6, 27 a 

Lands given to the father and the heirs of his body, remain- 
der to his ſon in tail, the ſon may elect to claim by deſ- 
cent or purchaſe, Or is the remainder vod becauſe 
included in the firſt eſtute ? n. 4, 21 a 

Tail female unuſual but allowed, n. 1, 25 a 

Huſband and wife tenants in ſpecial tail, it divorced, are on- 
ly tenants for life, n. 2, 25 b 

Tenant in tail leaſes for forty years, the iſſue before entry 
levies a fine, and accepts the reat, the coauſce ſhall not 
afterwards avoid the leate, for the leaſe was only void- 
able, and the land pafles in degree of reverſion, n. 2, 
46 b 

Power of levying a fine within the flatutes, and ſuffering a 
common recovery inſeparable trom an eſtate tail. But 
the doctrine does not extend to a fine at common law, a 
feoffment, or any other alicnation winch works a diſcoati- 
nuance, n. 1, 2230 

Scottiſh entail, n. 1, 2214 a 

Tenant in tail conveying by leaſe and releaſe, &c. paſſes a 
fee derterminabl- 5 the entry or action of the iſſue cr 
remainder man, n. f, 331 a 

Obſereations on the attempts made at different times to pre- 
vent the exerciſe of that right of alenatioa which is in- 


ſeparable from au cſtate tail, u. 379 b 


Tallage. 
Tallages in Wales on change of the lord, n. 7, 59 b 


Tenures. 


Origin of tenures, n. 1, 64 a 

On calling any tenure of the king a tenure ut de perſons, by 
way cf diſt nction, and not allowing a tenure «t de honore 
to 6 a tenure in capiti, n. 1, 77 a, n. 2, 3, 108 b 


Teſtimonies. 


According to modern caſes, it is the 1:famy of the crime, 
not of the puniſhment, which diſqualifies from being a 
witneſs, n. i, 6 b . 


Now ſettled that all perſons believing in a God may be 
witneſles, n. 2, 6 b 

Exceptions to the rule that the wife may not be witneſs 
againſt the huſband, n. 6, 6 b ; 

On the tellimony of debtor in caſe of uſury, n. 7, 6b 


Terms of Yezrs. 


On aſſignment of terms of years attend nt on the inhenl ; 
tance, n. 1, 290 b 


Tithes. 
Remedy for tithes, n. 4, 159 4 ED 
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Application of purchaſe money, n. 1, 290 b 
Ventre Inſpicicudo. 
N. 1, 3, 2, 8 5 
Veſture of Land. 
N. WS n. 6, 122 4 


£5 
Villenage. 


Caſe of Sommerſatt, a negro, n. 3, 117 b 
Marriages of viilews, n. 3, 42 5, 0, 7, 1233 


END OF INDEX 


ET DSS 0, 


Uſe, 


How it enſues the nature of the land, n. 2, 13 a | 

Whether tenant in tail can be ſeiſed to an uſe, n. 3, 19 b 

On conveyances by way of uſe contraſted with convey- 
ances at common law, n. 1,271 b 

Methods uſed by the legiſlature to remedy the miſchief ari- 
ling from the ſecret trans{er of property to which convey. 
ances by leaſe and releaſe have given riſe, n. 1, 290 b 

On clauſes for ſhifting the ſecond eſtate on the acccflion of 
the family eſtate, n. 2, 327 a 32 C. 

Cn clauſes for enjoining perlons to Whom eſfiates are limit- 
ed in = ſettlement io take the name, and uſe the arma 
of the ſettler, ibid. 

Dr. ths CIT 4 nts ed Lhe ti 
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N. 1, 42 
War. 


Expleas, or taking of profits, are laid tempore facis ; for if 
they were laid tempore belli, they are not accounted of in 
law, n. 1, 249 b 


Warranty. 


Whether the benefit of a warranty ſhall go to the ſpecial 
heir upon whom the land — or to the heir general 
only, n. 1, 12 a 

Outline of the docttine, and hiſtory of warranty, n. 1, 365 a 

Warranty commencing by diſſeiſin, n. 1, 366 

Obſervations on the diſtinction between lineal warranty and 
collateral warranty, n. 2, 373 b 

The word grant, when uſed in the conveyance of an eftate 
of inheritance, does not imply a warranty; in a leaſe for 
years it is a covenant in law, unleſs qualified by ſpecial 
covenants ; and it 1» unſafe to take a conveyance without 
it, n. 1, 384 


By the 6 Ann, c. 35. and 8 G. 2. c. G. in deed; of bar- 
gain and ſale inrolled of lands in the Eaſt and North 
Ridings of the county of York, whereby an eflate of 
inheritance in fte ſimple is limited to the bargainee, his 
heirs, and aſſigns ; the words grant, bargain, and ſel! 
full amount to expreſs covenants that the bargainor is 
Seiſed infee fimple, free from incumbrances, for quiet en- 
Joyment, and farther aſſurance, unleſi the ſame all be 
ritraincd and limited by expreſs particular word,, 


On thc determination of a warranty, n. 1, 388 b 


Waſte. 


By or againſt tenant in tail after poſſibility of iſſue extinct, 
n. 2,27 b 

What is waſte, n. 3, 4, 57 77 8, 10, 11, 53 a, n. 1, 2, 3, 4, 
5, 7, 10, 53 b ; 

Whether waue lay at the common law againſt tenancy by 
the curteſy, n. 11, 53 b, n. 1, 54 b 

Waſte of copyhold eſtates, n. 1, 2, 63 a 

Who is entitled to an action ot waite ; and on the other re- 
medies for waſte, n. 2, 218 b 

The privilege given by the words without impeachment of 
walte, is annexed to the privity of eſtate, n. 1, 220 a 


Will. 


At what age a will may be made of a perſonal eſtate, 
n. 6, 89 b 


Wood. 
When it includes the ſoil, n. 6, 4 b 
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6. 


7. 
9. 
10. 
13. 


14. 


12, 
19. 


20. 
21. 


26. 


68. 


. OO. 


In Me. HarGrave's AppREss, for MeRlinia, read Machlinia. 


In the Cok E np LitTTLETON, and the Notes, 


at the end of note 6, for 3. Ro. Rep. read 2. Ro. Rep. 

firſt line of note 1, for 1. Vern. an «1. Alk. read 
2. Vern, and 3. Al. 

line 18, after deformed, dele not, 

line 22, for baniſbed, read vani// ed. 

36, after that, for by, read up. 

in the notes, line 8, for Menoebius, read Menoc biut. 

line 27, after (heirs) add 3. 

in the notes, line 7, for Dy. 178 6. read Dy. 179. 6. 

in the ſide references, line 5, for Ro. Abr. read 2 Ro, Abr. 

line 43, for ni, read cui; and in line 44, for gue de rege 
tenent, rend gui de rege tenent. Both of theſe are allo 
errors in the ſecund edition. a 

line 19 of the notes, for Pym's, read Pimb's, 

line 11 of lord Cok:'s commentary, for genitum, read nitum 

line 18, for hereafter, read bereafter in, 

line 1 of note 2, after ſee, add in. 

line 8, dele of writ. 

line 5 of the notes, for and Trafford, read Trafford and 
Trafford, | 

line 22 of the notes, for Accordingiy, read According. 

line It of the notes, for were beld adjudged, read were 
adi udg ed. 

line 20 of lord Coke's commentary, after wife inſert (3). 

line 2 of the notes, for muſt, by a ſpecial heir, read, miuſi be 
a ſpccial heir. 

line 5 of the notes, for þ+ read ſbe ſhould have taken. 

in the firſt ſide references to Sect. 33. for Bowle's caſe 1 31 
read caſe 11, : 

line to of the notes, for was read ſcems to have been agreed. 

line 14 ibid. read of the former claim, at the begin= 
ning of the line. . 

line 18 ibid. for leaves undecided, read leaveundecided, 

line 7 ibid. for 30. b. u. 3. read 30. b. . 2 

line 7 ibid. from the bottom, for covenantor's ſon for life 
read covenantor for life, 0404S 


line 9 of the notes, for 7 due, read refidue. PETE 


line 17 from the bottom, for 1641. read 1741. : 

line 10 of lord Coke's commentary, for {:#o mortal, 
query, if it ſhould not be lecto maritali. 

line 2 in the ſide references, for cap. 318. read cap, 39. 

line 8 of the notes, from the bottom, for 4% as take beir, 
read to take as bear, 

line 11 of the notes, for Vlſeit, read Viſett; and line 15, 
for B. 6. read B. 5. 

line 13 ibid. for Leys, read Seys. 

line 8 ibid. after waiaſcot, add, if put up by himſelf. 

line 15 ibid. for Sizer, read Ste, 

line 9 ibid. from the bottom, for contrary, becauſe; read 
contrary ; becauſe 

line 2 ibid. for adſcyiptit, read adſcriptitii, 

line 3 ibid. from the bottum, for ſervices, after, read 
ſervices, and after. 

line 20 ibid. for Hominum, read Hominium, 

line 7 ibid. for perfection of which, read perfection which, 

line 8 ibid. inſert a comma between ſuc and antequam. 

line 2 ibid. from the bottom, for adapt, read adopt. 

line 8 ibid, for R. vol. 3. read Ruſhæao. vol, 2. 

line 4 from bottom, after the word following, inſert 
addition. 

line 28, ſor ſeiſen, read ſeiſia. 

line 16 of lord Coke's commentary, from the bottom, for 

heredum, read heredem. 

line 5 of the notes, from the bottom, after ſubje&? to a 
rent, inſert, unle/: by ſpecial cufiom, or expreſs; reſer vation. 

line 7 of lord Coke's commentary, fur terra regis, read 
tempore regis : though in the ſecond edit on it is printed 
terra regis. 0 

line 2 of the notes, for on rever/ion, read or reverfion, 

line 5 ibid. from the bottom, for Inder. read Pundect. 

line 6 ibid. between ſocage, In, inſert 3. 

line 10 of lord Coke's commentary, for about the meſne, 
read above the mejne. 

line 9 of the notes, after Elizabeth, inſert c. 4. J. 1. 

line 1 ibid. for ſo far it relates, real ſo far as it relates, 

line 11 ibid. for ſeems to point, read ſeem to paint, 

line the laſt ibid. for fatutary, read latein. 


108. 


109. 
110. 


339 


379% 
381. 


1 ibiq. after the word fund, dele the words aſter 
th: node. 
line 1 ibid, for Deucalidonian, read Deucaledonian, 
line 14 of Lord Coke's commentaiy, from the bottom, 
for Puiſna, read puiſne, 
line 5 of the notes, from the bottom, after (1), add (2). 
line 4, ibid, for dividing land, read deviſing land, 
line 3 of lord Coke's commentary, from the bottom, after 
mente, inſert (7); and in the line immediately above it, 
for (7), read (6). 
line 21 of the notes, for May, of Eg. read Max. of Fg, 
26 ibid. aſter e r14 6, dele the reſt of the line. 
line 4, ibid. after Ml//criminatcly, inſert, For the remain - 
dir of the note to 113 a, ſee 116 6. 
line 6 ibid, for fatute againſ! cutting, read fatutes againſt 
cutting. 
line the laſt ibid. for canſtitution, read confirution of this 
aue. 
line 11 ibid. for 2. H. 7. 11. a, read 2 H. 3. 6 5. 
line the laſt ibid. for 1. P. Wms, read 2. P. Wms. 
line 3 and 5 in the notes, for 24. Ed. 3. read 34 Ed. 3. 
line 1 ibid, dele a. after fol. 122. 
line 29 and 30 ibid. for god in the firftl inſtance, and bad 
in the ſecond, read, bad in the firſt inſtance, and good in the 
ſecond; and in the lait line, fer from, read before. 
line 2 ibid. from the bottom, after guardian of bis child, 
add, and there is no mother. 
line 8 ibid. from the bottom, for 2. Leon. read 2. Lev, 
and alſo in the ſame line, 2. Saund, 324. 
line 9 ibid. for ex in, read ex vi. 
line 6 ibid. from the bottom, after the word wanting 
dele the remainder of this and the next line, as far as 
198 a. 
laſt line but one of the text, for 32. H. 8. c. 1. read 
32. H. 8. c. 28 n. 6, 
in the fide references, for 32. H. 8. 2. read 32. H. 8. 28. 
line 4 in the notes, for on, read or. 
line 7 note 2, dele caſe. 
line 10 note 3, for ate to B, read ate to C. 
line 14 note 3, for conuſor, read conuſee, 
line 12 note 1, for be, read B. 
line 8 note, dele ard. 
line 1 note, between Price and in, inſert Prec. 
line 10 nnte 1, for Croke, read Coke. 
line 4 note 2, for no, read a. 
line 8 note 4, for granter, read grantees 
line 27 note 2, for en, read in, 


lige z note 1, for azomz:, read animuys, 


the reference (1) ſhould be removed from the place 
where it is, to aſter the words cortinual claim. 
line 1 note 1, for row, read vt. : 
line 22 note 1, between of and ſcudatery, inſert the, 
line 2 note 2, for 71, read 271. 
line 26 of lord Cuke's commentary, at the end, add (2). 
line 9 note, for m-rtgagor, read mortgagee. | 
dele (2) at the beginning ef the third line of the note, 
line 59 of lord Coke's commentary, after himſelf, inſert (1), 
note, for conr{or, read conſe. 
line 4 note 1, after title read, It was the ſame er iginaliy 
if the diſtiſor aliened ; the alience came 
line 21 note, for 296 Mad 29, b. 
line 22 note 1, for 196, read 19, b. 
line 6 note, between be and or, inſert party, 
line 18 note, dele or any of ber daughters, 
line 23 note, after iſe, infert inberirable under ſuch intail, 
line 28 note, between purſuance aud berein after,iglert of 
the power. 
line 12, for omnia, read omnine, 
line 9, for E. read D. 
line 7, for feoffee, read feoffor. 
line 46 ot locd Coke's commentary, after Ile, inſert (3). 
line 11, dele mail, : 
lune 17 of the note commencing 356 b, dele from lar « 
guage, to This, line 18. | 
line 8 note, for a/certained, read reſtrained, 


* The former part of this wwark having been reprinted fince the original publication, the greater part of the errata above 
Pointed out, have been corrected in ſuch reprinted copics. | 
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Cancel the Title.Page, M,DCC,LXXV. . 

The remaining half: ſneet, containing the Editor's Addreſs, to follow the Dedication, 

Next follow ſignature [A] {B] 

Then place Prozmium, ſignature Ca] (b] 

Next place Sheets “, containing the Analyſis, immediately preceding the body of the work. 
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